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Abstract 
 

Expert evidence is an integral part of the Canadian justice system, however its use comes with 

inherent risks. Improperly utilized, expert evidence can lead to serious injustices, such as 

wrongful convictions. This has been a recurring problem throughout Canadian legal history, and 

on which is often only identified after injustice has occurred. This study examines all reported 

Criminal decisions and admissibility rulings from the Provincial Court of Manitoba and 

compares success rates in cases without expert evidence to those where expert evidence was led 

to determine how the presence of expert evidence influences outcomes. It is argued that the 

presence of a significant positive gap between success rates with expert evidence and the base 

rates may be an indicator that safeguards against dubious expert evidence are ineffective. This 

study ultimately finds that such a positive gap does appear where the Crown leads expert 

evidence. The results for the defense are less clear. It is argued that this pattern is concerning, 

that further investigation into this needs to be done, and that existing safeguards need to be 

strengthened. 
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INTRODUCTION 

 

 

 

 Expert evidence is an integral part of the criminal justice system. Modern advancements, 

particularly in technology, but also in social sciences and humanities, provide an increasing 

number of tools for interpreting and creating evidence which can help inform the search for truth 

in Canadian courts. The most obvious example is the use of DNA analysis or forensic methods, 

which are now relatively commonplace. However, as these tools proliferate, so too does the need 

for experts in the courtroom who can assist judges and juries in understanding and interpreting 

this evidence, which is often rooted in technical scientific methods or specialist knowledge in 

which legal actors and lay-persons are not well versed.  

 This creates a hazard for the justice system. The role of juries, and often judges where no 

jury is called, is to weigh all of the evidence and facts before them and use this to decide whether 

the person or persons on trial are guilty of the alleged offence beyond a reasonable doubt; in 

other words, they are to be the triers of fact in the matter at hand. While expert evidence can be a 

powerful aid in this pursuit, it is also, by definition, evidence which the trier of fact may not be 

qualified or able to interpret on their own. Consequently, expert evidence may be misunderstood, 

leading the trier of fact to unwittingly draw a false conclusion about that evidence and the matter 

at large. This, in turn, can result in unjust outcomes, the most severe of which is the false 

conviction of an innocent person. Not only do such occurrences have massive negative impacts 
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on the accused person and those around them; they can also harm the justice system as a whole 

by undermining public trust and confidence. 

 Thus, the use of expert evidence must be balanced against its inherent risks. To abandon 

expert evidence would be both unrealistic and undesirable. We have come to rely on specialist 

evidence in many instances, such as DNA analysis, medical assessments of the nature of injuries 

or psychological assessments of an accused person’s state of mind. Methods such as these enable 

us to make decisions in ways that our predecessors could not, and when used correctly, can be 

powerful tools in finding the truth of a matter that would otherwise remain obscured. At the same 

time though, the processes and knowledge required to determine such things are often outside of 

the experience of judges and jurors. Therefore, the use of such evidence must be tempered with 

caution, and steps must be taken to manage and mitigate the inherent risks that come from 

decision makers weighing information that they may not completely understand. 

 This study investigates the efficacy with which the risks of expert evidence are managed 

by conducting a quantitative comparison of trial outcomes between cases which include and do 

not include expert evidence. Specifically, this paper examines all of the reported trial decisions 

and admissibility rulings on the Canadian Legal Information Institute database from the 

Manitoba Provincial Court between 2009 and 2019. This timeframe provides the most up-to-date 

snapshot possible of expert evidence over a significant period, and a period in which expert 

evidence law was considered and altered by the Supreme Court. The success rates of the Crown 

and the defence are compared between cases which did not include expert evidence and those 

that did, to determine whether raising expert evidence correlates with a significant change in the 

success rates of parties. It is argued that, if a significant positive gap is found, this may be 

indicative of over-reliance on expert evidence and the need for further qualitative investigation to 
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determine whether proper expert evidence is being misused or improper expert evidence is being 

relied upon. Comparisons of the data from before and after the Supreme Court’s decision in 

White Burgess Langille Inman v Abbott and Haliburton Co, 2015 SCC 23 are also made, as this 

case represents the most recent substantive alteration of the legal test for admitting expert 

evidence at trial. This allows for analysis of the impact that the alteration of the test had on the 

influence of expert evidence within the collected jurisprudence. 

 The described analysis proceeds in six parts. The present part introduces the topic and 

provides a roadmap for the remaining portions. Chapter 1 reviews the relevant jurisprudence on 

expert evidence, in particular the test for admitting such evidence at trial, while Chapter 2 is 

dedicated to a review of relevant literature. Chapter 3 explains the central hypothesis of this 

study, the methodology used and its limitations. Chapter 4 then addresses and interprets the data 

collected using this methodology. Finally, Chapter 5 makes a number of policy recommendations 

based on the conclusions reached in Chapter 4. 

 It is ultimately found that the data regarding the Crown does show a significant positive 

gap between success rates where no experts are called and success rates in cases where experts 

are called, and that this gap bears further study. Similarly, the data regarding defence outcomes 

shows an unexpected divergence from the hypothesised outcome that should be investigated. 

While the comparison of data across eras did not affect Crown success rates significantly, it does 

show some suggestion that the Supreme Court’s development of the expert evidence 

admissibility test in White Burgess may have produced a positive impact for defence, though the 

low incidence of defence expert cases prevents a definite conclusion from being drawn. 

 The prevalence of expert evidence issues throughout the recent history of the Canadian 

criminal justice system reinforces the need for studies such as the present one. As will be 
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described in Chapter 2, Canada has a long and consistent history of public inquiries, which have 

been triggered by the realization that grave injustices have been allowed to occur. What many of 

these inquiries have demonstrated is that serious errors such as false convictions have frequently 

been rooted, at least in part, in reliance on flawed expert evidence. One of the main concerns 

with these occurrences is that public inquiries are a retrospective measure; they can only be 

carried out after harm has been done. What this study offers to the ongoing discussion regarding 

expert evidence is a method by which possible failures in expert evidence safeguards can be 

identified proactively, so that investigation and remediation can occur before injustice comes to 

pass, rather than after. In other words, the present study is conceived of as a form of systemic 

“health-check”, to provide an idea of whether expert evidence safeguards are functioning as 

intended, or whether further investigation and reform is necessary. 

 Armed with the preceding overview of expert evidence, and the specific objectives and 

significance of the present work, we are now ready to proceed to the first chapter, the 

Jurisprudence Review. This chapter is directed at providing a foundational understanding of 

expert evidence law to the reader, which is necessary to navigate the latter chapters. While it is 

by no means a comprehensive review of all relevant precedents and all facets of this legal topic, 

it will provide the reader with the knowledge and understanding of expert evidence that is 

required to understand and engage with the present study. 
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CHAPTER 1: JURISPRUDENCE REVIEW 

 

 

 

 Before proceeding further, it is necessary to develop a foundational understanding of 

expert evidence jurisprudence. In the chapter that follows, I review the leading cases on 

determining the admissibility of expert evidence. This discussion begins by looking at the 

foundational case R v Mohan.1 This is followed by R v J(J) and R v Trochym, which introduced 

the sub-test for expert evidence involving novel science and expanded the scope of the test, 

respectively.2 Next, the 2009 decision in R v Abbey is discussed, along with its case history. This 

decision is looked at in greater depth than the others, as it reorganised the admissibility test and 

argued for a more nuanced approach to the novel science test established in J(J), and its facts 

serve to illustrate the dangers and difficulties associated with expert evidence.3 Finally, the 

decision in White Burgess Langille Inman v Abbott and Haliburton Co is considered, in which 

the Supreme Court adopted the reorganised admissibility test set out in Abbey and resolved a 

longstanding issue of how the test should deal with expert bias.4 I then conclude the chapter by 

synthesising the discussed cases to produce a summary of the present state of the law on expert 

evidence admissibility and relating this discussion to the present work. 

                                                 
1 R v Mohan, [1994] 2 SCR 9. 
2 R c J(J), 2000 SCC 51; R v Trochym, 2007 SCC 6. 
3 R v Abbey, 2009 ONCA 624 [Abbey]. 
4 White Burgess Langille Inman v Abbott and Haliburton Co, 2015 SCC 23 [White Burgess]. 
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The Starting Point: R v Mohan Establishes the Modern Admissibility Test 

  Expert evidence is a form of opinion evidence, and as such, is prima facie inadmissible. 

It is for the party seeking to lead the expert evidence to justify its admission through the 

application of a legal test, usually as part of a voir dire or blended trial/voir dire.5 In other words, 

a party is not allowed to simply use expert evidence at a trial; that party must prove to the court 

that its use is appropriate first. The modern test for admissibility of expert evidence was 

established in R v Mohan.6 The Supreme Court in Mohan was asked to determine the 

admissibility of evidence, proffered by a psychiatrist, that the perpetrator of the crime in question 

would fit a certain psychological profile and that the accused lacked the psychological traits of 

such an individual.7 In rendering its decision, the Court set out the following four criteria that 

must be met in order for expert evidence to be admissible: 

 a) Relevance; 
 b) necessity in assisting the trier of fact; 
 c) the absence of any other exclusionary rule; 
 d) a properly qualified expert.8 
 

 The first criterion, relevance, is a question of law that acts as a threshold requirement. It 

consists in part of logical relevance, which is determined by asking whether the evidence sought 

to be admitted tends to establish a fact in issue. The necessity criterion requires that the subject 

matter on which the expert is opining “be such that ordinary people are unlikely to form a correct 

judgment about it, if unassisted by persons with special knowledge”.9 Both of these criteria must 

be assessed in the context of a wider cost-benefit analysis that weighs the value of the 

                                                 
5 R v Abbey, supra note 3 at para 71. 
6 See Mohan, supra note 1. 
7 Ibid at para 1. 
8 Ibid at paras 17-21. 
9 Ibid at para 26, quoting from Kelliher (Village) v Smith, [1931] SCR 672, at p 684. 
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information proffered by the expert against its potential to distort the fact-finding process.10 As 

Sopinka J explains in writing for the majority in Mohan: 

There is a danger that expert evidence will be misused and will distort the fact-finding 
process. Dressed up in scientific language which the jury does not easily understand and 
submitted through a witness of impressive antecedents, this evidence is apt to be accepted 
by the jury as being virtually infallible and as having more weight than it deserves.11 

 

 The fundamental concern that the analysis seeks to address is the risk that the trier of fact, 

particularly a jury, will attribute disproportionate weight to the expert’s opinion. Other concerns, 

such as prejudicial effect of the evidence outweighing its probative value, or excessive time 

needed to lead the evidence, may also be considered in this analysis. 12 

 The third criterion of the test requires the absence of any other exclusionary rule that may 

apply to the evidence. In illustration, the Court in Mohan pointed to the decision in R v Morin, 

[1988] 2 SCR 345, where otherwise admissible expert evidence which the Crown sought to lead 

was not admitted because it was relevant only to the accused’s character. Since the defence had 

not put character at issue in that case, the rule regarding character evidence prevented the Crown 

from doing so itself.13 Thus, other applicable evidentiary rules may operate to render expert 

evidence inadmissible, even where the other three criterion of the admissibility test are satisfied. 

 The fourth and final criterion of the Mohan Test is that the expert in question be properly 

qualified. To satisfy this criterion, the proffered witness must be “shown to have acquired special 

or peculiar knowledge through study or experience in respect of the matters on which he or she 

undertakes to testify”.14  

                                                 
10 Ibid at para 27.  
11 Ibid at para 23. 
12 Ibid at para 22. 
13 Ibid at para 30. 
14 Ibid at para 31. 
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 As something of an addendum to this test, the Court also noted that novel scientific 

theories or techniques must be subjected to additional scrutiny. A basic threshold of reliability 

must be established vis a vis the theory or technique, and the necessity criterion is raised from 

one of helpfulness (necessity is established where it is unlikely that an average person will form 

a correct judgement) to one of essentialness (necessity is established where the trier of fact will 

be unable to draw a satisfactory conclusion without assistance). The Court also states that the 

strictness with which this principle is applied is to increase the closer that the expert opinion in 

question draws to opining upon the ultimate issue being tried.15 However, the Court develops this 

principle no further here, beyond iterating the above. 

  

                                                 
15 Ibid at para 32. 



9 
 

Figure 1-1: The Mohan Test 
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 Thus, while Mohan clearly established the need for courts to vet novel sciences and 

techniques for reliability before allowing them to be admitted in trials, the decision offered little 

guidance on how this was to be achieved. Filling in the contours of this test is the focus of the 

next two significant decisions in the development of expert evidence admissibility jurisprudence, 

R c J(J) and R v Trochym. In these cases, the Supreme Court establishes a sub-test within the 

wider Mohan framework for courts’ use in assessing the reliability of novel sciences and 

techniques, then expands the scope of this sub-test to apply to established methods where 

reliability is brought into question.  

Evidentiary Reliability in Sciences: R c J(J) and R v Trochym 

 In J(J), the accused was charged with the sexual assault of two young boys. As part of his 

defence, he sought to lead expert evidence from a psychologist that the perpetrator of the assaults 

would have possessed a highly distinct personality disorder, which he did not possess. The 

expert’s opinion relied heavily on a series of psychological tests, as well as a penile 

plethysmography test. Though none of these tests were themselves novel, they had not been used 

in psychological profiling and forensics before.16 

 Consequently, the higher level of scrutiny for both the reliability and necessity of the 

expert evidence, as posited in Mohan, was triggered. In filling in the contours of the novel 

science test, the Court adopted the following factors set out in the American case Daubert v 

Merrell Dow Pharmaceuticals, colloquially referred to as the Daubert Test: 

(1) whether the theory or technique can be and has been tested: 
Scientific methodology today is based on generating hypotheses and testing them to see if 
they can be falsified; indeed, this methodology is what distinguishes science from other 
fields of human inquiry.  
 
(2) whether the theory or technique has been subjected to peer review and publication:  

                                                 
16 J(J), supra note 2 at paras 1, 9. 
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[S]ubmission to the scrutiny of the scientific community is a component of "good 
science," in part because it increases the likelihood that substantive flaws in methodology 
will be detected.  
 
(3) the known or potential rate of error or the existence of standards; and,  
 
(4) whether the theory or technique used has been generally accepted:  
A "reliability assessment does not require, although it does permit, explicit identification 
of a relevant scientific community and an express determination of a particular degree of 
acceptance within that community." 
. . . . . 
Widespread acceptance can be an important factor in ruling particular evidence 
admissible, and "a known technique which has been able to attract only minimal support 
within the community," ... may properly be viewed with skepticism.17 
 

 
 Applying this new test, the Supreme Court ultimately restored the ruling of the trial judge 

excluding the evidence.18 The method in question, penile plethysmography, involves attaching a 

device to the penis to measure arousal as the subject is exposed to sexual stimuli related to their 

particular disorder. It was typically used to measure rehabilitation progress in admitted sexual 

offenders. The expert in J(J) sought to use it, along with a number of standard psychological 

tests, to determine whether the accused possessed the specific form of disorder that the 

perpetrator of the alleged offence was supposed to have.19 In assessing the evidence given by the 

expert in this case, the Court found several deficiencies. The only Daubert factor considered at 

trial was the error rate of the results, which the Court noted exceeded 50%. It found that there 

was little in the way of proven scientific support for the methodology used, and that the expert 

had demonstrated significant reluctance to go into the details of the method or produce 

underlying data. The Court also identified serious concerns with the specificity of the type of 

offender that the methodology purported to establish.20 

                                                 
17 Ibid at para 33, citing Daubert v Merrell Dow Pharmaceuticals Inc, 509 US 579 (US Cal, 1993) at 593-594. 
18 Ibid at para 62. 
19 Ibid at paras 11, 35. 
20 Ibid at paras 52, 55, 57, 59. 
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 The significance of the decision in J(J) was twofold; first, it provided a clear test handed 

down from the Supreme Court for scrutinizing novel sciences and techniques as required by 

Mohan. Second, and perhaps more significantly, the decision to adopt the newer American test 

set out in Daubert signalled a greater emphasis on critical engagement with the quality of expert 

evidence. Prior to the decision in Daubert, the leading American case on this issue was Frye v 

United States, which only required courts to establish whether the science or method in question 

“be sufficiently established to have gained general acceptance in the particular field in which it 

belongs.”21 The problem with the test in Frye is that general acceptance within the scientific 

community does not necessarily prove the validity of a scientific theory or technique. The 

Supreme Court in J(J) addressed this issue succinctly, stating: “A case-by-case evaluation of 

novel science is necessary in light of the changing nature of our scientific knowledge: it was 

once accepted by the highest authorities of the western world that the earth was flat.”22 The 

Daubert Test arguably offers an improvement because it involves a more broad inquiry that is 

concerned to a greater degree with the underlying reliability of the science before the court. 

 The Supreme Court’s comment about the changing nature of scientific understanding is 

particularly pertinent; once it is accepted that what was once believed to be fact can be 

subsequently disproven or displaced by another theory, it follows that reliability concerns may 

arise not only with novel sciences, but with established ones. This is precisely what occurred in 

the next case that is discussed, R v Trochym. 

 The decision in Trochym addresses this issue by applying the Daubert factors in a 

situation where the proffered evidence was not novel at all, but rather relied upon an established 

method that had previously seen acceptance in Canadian courts. Trochym was a murder case in 

                                                 
21 Frye v The United States, 293 F 1013 (US DC Ct App, 1923). 
22 J(J), supra note 2 at para 34. 
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which the accused was charged with murdering his girlfriend when she attempted to end their 

relationship, then attempting to conceal his involvement in her death after the fact. A witness 

central to the Crown’s case had initially placed the accused at the victim’s apartment at a critical 

time, but one day later than expected. Police believed that the witness might have mistaken the 

day, and with her consent, had the witness undergo hypnosis. Under hypnosis, the witness stated 

that she had seen the accused at the victim’s apartment one day earlier than she had originally 

testified, lining up with the Crown’s theory, and she testified to the same at trial. After a 

significant battle over admissibility and the reliability of hypnosis evidence on voir dire, the trial 

testimony of the witness was put before the jury, but the jury was not told that hypnosis had been 

involved, or that the witness had made a prior inconsistent statement.23 

 At the outset, the Supreme Court rejected reliance on the Clark Guidelines,24 which had 

been established and adopted by several Canadian courts specifically for increasing and 

assessing the reliability of evidence obtained through hypnosis. It was the Court’s view that, 

though these guidelines did address the issue of the hypnotist influencing the results, they relied 

on an underlying assumption of the reliability of hypnosis itself, and evidentiary reliability is the 

central concern in assessing admissibility.25 

 The Court was particularly concerned by increasing scientific evidence that called the 

reliability of hypnosis techniques into question.26 The Court noted that some scientific methods 

may become less reliable over time. Therefore, where the underlying assumptions of a science or 

technique are brought into question, the validity of those assumptions must be confirmed before 

                                                 
23 R v Trochym, 2007 SCC 6 at paras 3-9. 
24 See ibid at paras 25-27 for a summary of the Clark Guidelines and their origins. 
25 Ibid at para 27. 
26 Ibid at paras 29-30. 
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evidence relying on that science or technique can be admitted at trial. This is even the case where 

the judiciary has recognised and admitted the science or technique in past decisions.27 

 Thus, the Court concluded that it was crucial to trial fairness that the foundational 

reliability of hypnosis as a technique be investigated to determine whether it meets the reliability 

standards of the legal system, and that the proper test to apply in making this determination was 

the novel science test established in J(J). The Court’s reasoning is also interesting, in that it was 

not the expert testimony itself that was at issue, but rather the impact of the hypnosis on the 

testimony of the Crown witness.28 

 The Court went on to apply the Daubert test, ultimately concluding that there was too 

much uncertainty and potential inaccuracy associated with post-hypnosis testimony to satisfy the 

reliability requirements of a court of law.29 The admission of the evidence was deemed an error 

in law and, after consideration of other issues, the Court ordered a new trial.30 While both J(J) 

and Trochym focus only on the novel science subtest within the wider Mohan framework, they 

are representative of the courts’ increasing concerns with evidentiary reliability in the expert 

evidence context. They provide courts with valuable tools for interrogating the reliability of 

expert evidence, particularly considering the present proliferation of technical and scientific 

evidence. The next decision, R v Abbey, shows a continuation of the reliability trend, but returns 

to considering the Mohan test as a whole. 

  

                                                 
27 Ibid at para 32. 
28 Ibid at paras 33-36. 
29 Ibid at para 55. 
30 Ibid at paras 67, 84. 
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R v Abbey: Re-structuring the Mohan Test 

 R v Abbey is of interest for two reasons. First, it marks the next significant step taken by 

the judiciary in understanding and applying the Mohan test, despite only being an Ontario Court 

of Appeal decision. Second, the wider facts and subsequent outcome of the case are illustrative 

of the concerns about expert evidence in which this paper is based. Accordingly, Abbey will be 

considered in some detail. 

 The accused in this case, Warren Abbey, was charged with first-degree murder in the 

shooting death of Simeon Peter. The Crown’s theory held that Abbey was affiliated with a local 

gang, the Malvern Crew, and that the shooting occurred in the context of a turf war with a rival 

gang, the Galloway Boys. The gang context was an agreed upon fact at trial, with the sole issue 

being Abbey’s involvement. The Crown asserted that Abbey had been the shooter and had 

received support from two known Malvern Crew members. The defence argued that one of these 

two gang members had carried out the shooting, and Abbey had not been involved. The only 

issue at trial was identity.31 

 The Crown case relied on the testimonies of the two alleged accomplices, obtained 

through a plea agreement, a third member of the Malvern Crew and some circumstantial and 

motive-related evidence. In addition, the Crown led the expert opinion evidence of Dr Mark 

Totten, an expert in Canadian street-gang culture, and the testimony of a police officer with 

extensive experience with Toronto gangs.32 The Crown theory was that the accused and his 

accomplices had seen the victim and mistaken him for a member of the Galloway Boys who had 

                                                 
31 R v Abbey, supra note 3 at paras 1, 6-8.  
32 Ibid, at paras 2, 9. 
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recently robbed Abbey. They decided to kill him, both as revenge for the robbery and because 

they believed him to be a rival gang member trespassing in their territory.33 

 The expert evidence related to a teardrop tattoo that Abbey had on his face. According to 

the evidence of Dr Totten, such a tattoo had three possible meanings in gang culture; that a 

family member or fellow gang member of the bearer has died, that the bearer has killed a rival 

gang member or that the bearer has spent time in prison.34 A number of agreed facts essentially 

ruled out all of these possibilities except the killing of a rival gang member. Given the rest of the 

evidence, this could only mean the victim. A voir dire was called to determine the admissibility 

of this evidence, during which the Crown argued in favour of having Dr Totten testify not only 

as to the possible meanings of a teardrop tattoo, but also proffer his opinion that Abbey’s tattoo 

in particular was obtained to mark a killing.35 

 Dr Totten’s qualifications were obvious and not disputed, with the trial judge accepting 

that he was a leader in his field. His opinion was drawn from several research projects conducted 

over the course of a decade, his twenty-five years of clinical experience working with and 

developing long-term relationships with gang members both in and out of custody, and a review 

of relevant academic sources.36 Dr Totten’s studies were qualitative, relying on voluntary 

interviews with gang members, who were asked carefully designed questions. Answers to these 

questions were verified using multiple techniques and sources, such as police reports. 

Interviewees were vetted for unreliability indicators, including mental illness or addiction, with 

those demonstrating concerning indicators not being excluded from the process. The six studies 

                                                 
33 Ibid at paras 10-11. 
34 Ibid at para 31. 
35 Ibid at paras 30-31. 
36 Ibid at paras 33, 37. 
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conducted by Dr Totten yielded a total combined sample of three hundred individuals, including 

eighty-one with teardrop tattoos like Abbey’s.37  

 Of these, seventy-one had murder convictions and all of those indicated that they had 

killed a rival gang member. The remaining ten without murder convictions indicated that the 

tattoo reflected time spent incarcerated. The sample was Canada-wide, with 10 individuals from 

Toronto, the locality of the offence, and none of the sample population belonging to the Malvern 

Crew.38 All of these studies were peer reviewed both before and after being conducted. While he 

indicated that conventional discussion of error rates did not apply to his research because of its 

qualitative nature, he pointed to several other factors suggestive of reliable results, including the 

confirmation of his findings through his clinical experience, the relatively large sample size used 

and consistency in results with other literature.39 

 Further potential reliability issues were put to Dr Totten on cross-examination, such as 

the expected timeframe for someone to get such a tattoo following a killing, the possibility of 

someone getting one merely to achieve status without one of the three described events actually 

occurring or that gang customs may change over time, particularly as the symbols make their 

way into the mainstream and lose meaning. Notably, Dr Totten opined that, given Abbey’s 

established gang ties, it would be unlikely that he would risk getting the tattoo without 

performing the associated act, because doing so would expose him to violent retribution from 

other gang members40 

 On voir dire, much of the Mohan Test was not in dispute, and so the trial judge readily 

accepted Dr Totten’s evidence was logically relevant and that he was properly qualified to give 

                                                 
37 Ibid at paras 38-45. 
38 Ibid at paras 35, 49. 
39 Ibid at paras 46-51. 
40 Ibid at paras 52-54. 



18 
 

expert opinion on the matter of the tattoo. Though not explicitly referenced, there were also no 

other applicable exclusionary rules. Where issue did arise was the necessity Dr Totten’s 

evidence. While the trial judge readily accepted that the meaning of the tattoo within gang 

culture was an appropriate subject for expert evidence, requiring specialised knowledge beyond 

the trier of fact to interpret, the question remained whether its probative value outweighed its 

prejudicial effect. Specifically, the trial judge raised concerns about whether Dr Totten’s 

evidence was sufficiently reliable to be put before the jury.41 

 The trial judge ultimately reached the conclusion that it was not, and excluded Dr 

Totten’s evidence: 

Based on the evidence, I am not satisfied that Dr. Totten's opinion is reliable. First, Dr. 
Totten's qualitative research is used to make specific quantitative conclusions. Second, he 
cannot provide an error rate for his analysis. Third, I have concerns about the small size 
of his study sample and its composition. Fourth, his opinions clash with authoritative 
texts in the field. Fifth, his attempts at verifying the "truth-status" of his interview 
subjects are suspect. Sixth, his own conclusions are internally inconsistent — he often 
vacillated on the issues of whether the teardrop tattoo meaning was regional or universal, 
and whether the meaning could be generalized to individuals outside his study. Seventh, 
he did not interview any members of the Malvern Crew — the very gang of which the 
accused is a member. Eighth, Dr. Totten's theories with respect to the meaning of the 
teardrop are rare, and have never been peer-reviewed or published.42 

 

In addition, the trial judge identified several other reliability issues, including that the opinion: 

was not based on proven facts; did not account for the possibility that the meaning of the tattoo 

could change with time; and did not account for the possibility of a “wannabe” getting the tattoo 

without actually meeting one of the proffered cultural criteria.43 Consequently, Dr Totten’s 

evidence was not put before the jury at the trial proper. The evidence of the Crown’s other four 

                                                 
41 Ibid at para 55. 
42 Ibid, at para 56 quoting from: R v Abbey, [2007] O.J. No. 277, 73 W.C.B. (2d) 411 at para 4. 
43 Ibid at para 57. 
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witnesses regarding the nature teardrop tattoo was also excluded. The trial ended with an 

acquittal.44 

 In response, the Crown appealed, alleging among other things that the trial judge had 

erred in excluding Dr Totten’s evidence.45 The Ontario Court of Appeal, while acknowledging in 

a seemingly positive way the depth of the trial judge’s engagement with a complex evidentiary 

issue, agreed that he had erred by refusing to admit Dr Totten’s evidence in its entirety and ruled 

that part of the expert evidence should have been admitted.46 The Court noted with approval the 

overarching concern expressed in the trial judge’s reasons, which was that Dr Totten’s evidence, 

if advanced as the Crown wished, would come too close to addressing the ultimate issue, and 

would effectively usurp the role of the trier of fact. Dr Totten’s conclusion that Abbey’s tattoo 

meant that he had killed a rival gang member at the material time, taken with the other 

admissions and agreed facts, would have been tantamount to telling the jury that Abbey was 

guilty. Such direct comment on the issue of guilt would have courted the fundamental fear 

identified in Mohan: that the jury, hearing from a person of impressive qualifications that Abbey 

was guilty, would simply accept this assertion rather than weighing it carefully against the rest of 

the evidence. Despite this, the Court of Appeal found that the trial judge still erred by not 

considering the viability of the Crown’s alternative submission: that only Dr Totten’s evidence 

regarding the three possible meanings of such a tattoo generally be submitted to the jury, while 

his specific opinion on Abbey’s tattoo be omitted.47 

 On the Court of Appeal’s view, the Crown’s secondary position was appropriate to admit 

because it would merely provide context for the jury’s assessment of other evidence, namely 

                                                 
44 Ibid at paras 1-2. 
45 Ibid at para 3. 
46 Ibid, at paras 60-61. 
47 Ibid at paras 66-67, 69. 
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Abbey getting the tattoo, rather than putting an opinion before the jury from which guilt could be 

directly inferred. This position was also considered by the Court to be a more accurate and 

proper reflection of Dr Totten’s evidence. In drawing conclusions specific to Abbey, the Court 

was of the view that Dr Totten went too far in his opinion, as his report and testimony made clear 

that he could not draw a conclusion as to the meaning of the tattoo in Abbey’s specific case, only 

the potential meanings of such a tattoo within gang culture generally.48 

 Following this discussion, the Court of Appeal went on to suggest a new way to approach 

the Mohan Test. Though this approach did not alter the Test in a substantive sense, it offered a 

fresh and arguably clearer way of applying it. The Court of Appeal divided the Mohan criteria 

into a two-stage process, where judges would first consider the “pre-conditions” of expert 

evidence admissibility, before considering the proposed evidence in the role of “gatekeeper”.49 

The pre-condition stage involves mechanical, binary determinations of specific questions. Here, 

the judge must determine whether the proposed expert evidence relates to a subject matter which 

is properly the subject of expert opinion (ie: the trier of fact will be unable to arrive at a proper 

conclusion without expert guidance), does not conflict with other exclusionary rules of evidence, 

is logically relevant, and whether the proposed expert is properly qualified to give the evidence.50  

 Only if all of the questions arising at the pre-condition stage are met does the judge then 

progress to the second stage of the test, where the role of gatekeeper is adopted. The gatekeeper 

stage is more amorphous than the previous one, requiring the judge to utilise discretion in a cost-

benefit analysis of the utility of admitting the evidence in the present case. On the benefit side of 

the equation, a judge must consider the probative value of the evidence and the importance of the 

subject matter to which the evidence is directed. At the heart of probative value is reliability, 

                                                 
48 Ibid at para 68. 
49 Ibid at para 77. 
50 Ibid at paras 78, 80. 
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which in turn is assessed through inquiring into the nature of the subject matter itself, the scope 

of the expert’s expertise, the method employed in developing the evidence and the expert’s 

impartiality.51 

 In assessing the cost of the evidence, the primary concern is that the jury is unable to 

critically engage with the evidence and ends up over-valuing it. The Court pointed to factors 

such as the complexity of the material underlying the evidence, the impressive nature of the 

expert’s credentials, technical jargon used by the expert and the extent to which opposing 

counsel is capable of highlighting potential issues with the evidence on cross-examination as 

relevant considerations. The risk of excessive reliance on expertise should also be considered so 

that trials are not dragged out or complicated unnecessarily, and to prevent resource asymmetry 

from allowing one party to fortify its position with a roster of impressive experts which the other 

side cannot match.52 

  

                                                 
51 Ibid at para 87. 
52 Ibid at paras 90-91. 
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Figure 1-2: Abbey Admissibility Test 
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 Returning to the present context, the Court of Appeal ruled that the trial judge had made 

five legal errors. The first was failing to define the proper scope of Dr Totten’s evidence, which 

on the Court’s view was limited to describing the potential meanings of a teardrop tattoo in gang 

culture and would have excluded conclusions specific to Abbey, which Dr Totten drew in 

conflict with his own report and testimony. The Court considered this limited version of the 

proposed evidence to be sufficiently reliable to put before the jury because it did not lead directly 

to an inference of guilt and Dr Totten’s explanation that he could not definitively determine the 

particular meaning of such a tattoo on a specific individual would have figured prominently in 

cross-examination.53 

 The second error that the Court of Appeal identified was the trial judge’s reliance on the 

novel science test set out in R c J(J) to assess the reliability of Dr Totten’s evidence. The Court 

found this test inappropriate, as the evidence in question was not the product of a scientific 

method, but rather was drawn from specialised training and experience. Thus, questions of error 

rates, random sampling, falsification and replication of results were not appropriate because they 

did not fit the type of evidence at hand.54  

 The appropriate question to ask would have been whether Dr Totten’s “research and 

experiences had permitted him to develop specialized knowledge about gang culture, and 

specifically gang symbology, that was sufficiently reliable to justify placing his opinion as to the 

potential meanings of the teardrop tattoo within that culture before the jury”.55 The Court then 

identified a number of factors relevant to this determination, including: 

• The extent to which the field in which the opinion is offered is a recognized discipline, 
profession or area of specialized training. 

                                                 
53 Ibid, at paras 98, 102-103. 
54 Ibid, at paras 104-108, 
55 Ibid at para 117. 
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• The extent to which the work within that field is subject to quality assurance measures 
and appropriate independent review by others in the field. 
• The particular expert's qualifications within that discipline, profession or area of 
specialized training. 
• To the extent that the opinion rests on data accumulated through various means such as 
interviews, whether the data is accurately recorded, stored and available. 
• The extent to which the reasoning processes underlying the opinion and the methods 
used to gather the relevant information clearly explained by the witness and susceptible 
to critical examination by a jury. 
• The extent to which the expert arrived at his or her opinion using methodologies 
accepted in the particular field in which the opinion is advanced? 
• The extent to which the accepted methodologies promote and enhance the reliability of 
the information gathered and relied on by the expert. 
• The extent to which the expert honoured the boundaries and limits of the discipline 
from which his or her expertise arises. 
• The extent to which the proffered opinion is based on data and other information 
gathered independently of the specific case or, more broadly, the litigation process.56 

 

 Applying these factors, the Court found that the field of Dr Totten’s research was well 

recognised, that his expertise in this field had been acknowledged by both parties, that there the 

accuracy of Dr Totten’s data collection methods was unchallenged and the broader methodology 

was consistent with standards in the field, and that his work had been peer-reviewed. The Court 

also reasoned that confirmation bias could not be an issue because Dr Totten’s research was 

conducted in advance of, and was unconnected to, the present case. The methodology underlying 

Dr Totten’s opinion was considered by the Court to be simple, in that there were no concerns 

about jurors’ ability to grasp it. All of these were factors not considered by the trial judge, and 

which could have grounded a finding of reliability sufficient for admission.57 

 In those factors that the trial judge did consider, the Court identified a number of errors 

and misapprehensions. These included applying an excessively high standard to Dr Totten’s 

evidence amounting to proof of complete accuracy, and a number of comments made by the 

judge about the potential of false positives and uses of the research in various contexts. The 

                                                 
56 Ibid at para 119. 
57 Ibid at paras 121-126. 
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Court also considered some of the trial judge’s points to be irrelevant.58 Finally, the Court noted 

that the trial judge relied in part on several inconsistencies identified within Dr Totten’s 

testimony in arriving at the conclusion that it was inadmissible. While the Court disagreed that 

some were inconsistencies at all, it took the wider view that the matter of inconsistencies was 

improper for the trial judge to consider in the context of threshold reliability. Except in extreme 

circumstances, The Court took the view that testimonial inconsistencies should not be a bar to 

admissibility and should be left to the trier of fact to consider as an issue of weight and ultimate 

reliability, since inconsistencies in testimony are well within the capacity and purview of the trier 

of fact to analyse.59 

 Ultimately, the Court ordered a new trial, finding that the Dr Totten’s evidence should 

have been admitted. It was also found that the testimony of the three other gang members that 

was obtained through plea deal, which effectively included a confession by the accused and 

corroborated Dr Totten’s evidence about the tattoo, should also have been admitted.60 

 The significance of Abbey was twofold: first, the reorganisation of the Mohan factors was 

well received and widely adopted throughout the country, eventually being adopted by the 

Supreme Court of Canada in the next case that will be discussed here, White Burgess. Second, it 

distinguished specialised knowledge as a form of expert evidence, referring to a US decision on 

the issue, and outlined the above factors as an alternative to the Daubert factors for use in such 

circumstances.61 However, the most interesting aspect of the case for the present purposes is its 

subsequent resurrection in a further decision rendered in 2017. 

                                                 
58 Ibid at paras 127-141. 
59 Ibid at paras 142-146. 
60 Ibid at paras 174-176. 
61 Ibid at paras 116-119. 
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 Abbey was convicted following the new trial ordered by the Ontario Court of Appeal in 

its 2009 decision. This might have been the end of the matter, were it not for an entirely 

unrelated trial, R v Gager.62 Gager was a murder trial that occurred after Abbey’s conviction. 

The Crown in Gager alleged that the murder was gang-related and, in response, the defence 

called Dr Totten as an expert to demonstrate that the accused lacked the characteristics of a gang 

member. However, the Crown challenged Dr Totten’s qualification as an expert. In the resulting 

voir dire, the Crown’s cross-examination of Dr Totten revealed serious issues with his evidence 

and claims. Though the trial judge in Gager did qualify Dr Totten as an expert, he was intensely 

critical of Dr Totten, commenting to the effect that Totten appeared to have inflated his expertise 

and overstated the quality of his methodology, providing “evasive and troubling” answers.63 

 This episode provoked a further appeal from Abbey, who applied to admit fresh evidence 

that he argued undermined Dr Totten’s evidence to the extent that he would not have been 

qualified as an expert at trial had this information been before the judge. By extension, this 

would have prevented Dr Totten’s evidence from being put before the jury and, Abbey argued, 

could reasonably have affected the verdict.64 The Ontario Court of Appeal accepted this 

argument, overturning Abbey’s conviction and ordering another re-trial.65 This third trial ended 

with Abbey pleading guilty to manslaughter, and receiving a sentence of time served plus one 

day.66 

 Abbey’s legal saga is important, because it is demonstrative of the concerns that gave rise 

to the present study. Abbey became a leading case on expert evidence in Canada and the 

                                                 
62 R v Abbey, 2017 ONCA 640 at paras 1, 5 [Abbey 2]; R v Gager, 2012 ONSC 1472. 
63 Abbey 2, supra note 62 at paras 37-39. 
64 Ibid at paras 5, 7. 
65 Ibid at para 155. 
66 Jason M Chin, Bethany Growns & David T Mellor, "Improving Expert Evidence: The Role of Open Science and 
Transparency" (2019) 50:2 Ottawa L Rev 365 at 392. 
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application of the Mohan factors. While the Ontario Court of Appeal’s reorganisation of the 

Mohan factors was largely met with approval, other aspects of the decision, particularly the 

differentiation of specialised knowledge, have been criticized. Some commentators have pointed 

to numerous subsequent cases relying on the specialised knowledge distinction established in 

Abbey to admit expert evidence of questionable reliability.67 Furthermore, for all the scrutiny that 

the Court applied, highly unreliable evidence was still able to find its way before the trier of fact. 

Once again, it was only retrospectively, and arguably only by chance, that the problems with Dr 

Totten’s evidence were identified. If anything, Abbey should be seen to represent a cautionary 

tale for the legal community, and a warning of the need for a greater understanding of not just 

the dangers of expert evidence, but how those dangers can come to be realised. 

White Burgess and the Modern Mohan Test 

 Major developments in expert evidence jurisprudence did not stop with Abbey, however. 

The next one occurred in 2015, with the Supreme Court’s decision in White Burgess. White 

Burgess was a civil action by shareholders against the company’s former auditors for 

professional negligence.68 The facts of the case are somewhat complex and not particularly 

relevant to the present work. In essence, this case is significant for two reasons: first, the 

Supreme Court in White Burgess adopts Justice Doherty’s two-step reorganisation of the Mohan 

factors from Abbey. The Court made slight adjustment to the framework set out in Abbey, 

namely the inclusion of necessity as a factor at the first, prerequisite stage of the inquiry.  69 

Second, the Court took this opportunity to resolve the issue of whether expert bias should factor 

into the admissibility analysis or go to the weight of the expert evidence at trial. While the law 

                                                 
67 Jason M Chin, Bethany Growns and David T Mellor, "Abbey Road: The (Ongoing) Journey to Reliable Expert 
Evidence" (2018) 96:3 Can Bar Rev 422 at 424. 
68 White Burgess, supra note 4 at para 4. 
69 Ibid at paras 22, 23. 
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was clear that experts owed a duty of impartiality, where any lack thereof fit into the analysis had 

been an open question.70 In addressing this issue, the Court ruled that expert bias was a relevant 

consideration in determining admissibility and was to be considered at both the prerequisite and 

the gatekeeper stages of the Mohan test.71 

 At the prerequisite stage, impartiality is to be viewed as a threshold requirement. This 

threshold is low: so long as the expert recognises and accepts that they owe a duty of impartiality 

to the court that comes before any duty to the party retaining them, the threshold is satisfied. An 

opposing party can rebut the satisfaction of the threshold then by leading evidence of a realistic 

concern that the expert will not or cannot carry out their impartiality duty.72 This particular 

analysis is properly conducted as a sub-part of the qualified expert criterion in step one of the 

refined Mohan test.73 Expert bias is then considered in greater detail at the gatekeeper stage, 

where it becomes part of the wider balancing exercise.74 

 The ruling in White Burgess represents the last major development in the realm of expert 

evidence, at least at the time of and for the purposes of the present work. Thus, synthesizing the 

above, the present state of the law on the admissibility of expert evidence can be summarised as 

follows: The admissibility of expert evidence is determined by applying a two-part test. The first 

part of the test, the prerequisite stage, requires the judge to make a series of yes/no 

determinations regarding the evidence, including: 

 Will the trier of fact be unable to arrive at a proper conclusion about the meaning 

of the evidence without the assistance of an expert? 

                                                 
70 Ibid at para 33. 
71 Ibid at para 34. 
72 Ibid at paras 46-48. 
73 Ibid at para 53. 
74 Ibid at para 54. 
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 Does the proposed evidence avoid conflict with all other exclusionary rules of 

evidence? 

 Does the proposed evidence tend to establish a fact in issue? 

 Is the expert delivering the evidence properly qualified to do so? 

 This stage may require an additional inquiry into the reliability of the evidence, where it 

utilises a novel or contested science or scientific method, or where an established scientific 

method is used in a novel way. In such cases, it must be determined whether this methodology is 

sufficiently reliable to be considered as evidence at all. This is determined by assessing the 

following factors: 

 Can the theory or technique in question be tested for validity and has it been? 

 Has the theory or technique been subject to peer review and publication? 

 What is the known or potential error rate associated with this theory or technique, 

and what standards apply in its application? 

 Has the theory or technique been generally accepted within its field? 

 In addition, Abbey provides an alternate list of factors for considering techniques that rely 

on what the Court in that case refers to as “specialised knowledge”, as opposed to scientific 

methods. While the Supreme Court has yet to comment on these factors, other courts have 

endorsed and relied upon them.75 These factors include: 

 The extent to which the field in question is a recognized discipline, profession or 

area of specialized training. 

 The extent to which the method or technique is subject to quality assurance 

measures and peer review by others in the field. 

                                                 
75 Chin, Growns & Mellor, supra note 67 at 426. 
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 The particular expert's qualifications within the field. 

 To the extent to which any data relied upon was accurately collected, recorded, 

stored and available. 

 The extent to which the reasoning underlying the evidence and the methodology 

used is clearly explained by the witness and can be critically examined by the 

trier of fact. 

 The extent to which accepted methods in the field were used to produce the 

evidence being proffered. 

 The extent to which the accepted methodologies promote and enhance the 

reliability of the information underlying the evidence. 

 The extent to which the expert honoured the boundaries and limits of the field. 

 The extent to which the proffered evidence is based on data and other information 

gathered independently of the specific case or the litigation process. 

 Where all of these questions are answered in the affirmative, and where applicable the 

threshold reliability requirement is made out, the second part of the test is engaged. At this step, 

called the gatekeeper stage, the judge must make a judgement call on whether the value of the 

proposed evidence exceeds its cost. This cost benefit analysis weighs factors such as the 

reliability, necessity and relevance of the evidence against the cost in time and money to the 

parties and trial process, and the risk that the trier of fact may place excessive weight upon the 

expert evidence because of the impressive credentials of the person delivering it or its scientific 

nature. 
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Figure 1-3: Current Admissibility Test Following White Burgess 

 

Precondition Stage: Are all 
of the preconditions met?

Logical Relevance: 
Does the proposed 
evidence tend to 
establish a fact at 

issue?

Yes

Necessity: Will the 
trier of fact be 

unable to draw a 
proper conclusion 

without expert 
assitance?

Yes

Does the proposed 
evidence not conflict 

with any other 
exclusionary rules?

Yes

Is the expert 
properly qualified to 
give the evidence? 

(Including 
Impartiality)

Yes

Is it a novel science or 
technique/Specialised 

knowledge?

Yes

Has it satisfied a higher 
level of scrutiny 

regarding its reliability?

YesNo

Inadmissible

No

Gatekeeper stage: does the probative value of the evidence 
outweigh its cost

- reliability (Including bias)
- significance

- time/expense
complexity

Yes

Admissible

No

Inadmissible

No

Inadmissible

No

Inadmissible

No

Inadmissible

No

Inadmissible



32 
 

 It is important to bear in mind that the end result of this process is not a ruling on whether 

or not the evidence is accurate or reliable in an absolute sense; rather, this test only determines 

whether it should be put before the trier of fact for consideration, with the weight to be assigned 

to it a separate issue to be decided by the trier of fact at trial.  

Conclusion 

 Though primarily intended to provide the reader with a foundational understanding of 

expert evidence and the process by which it is admitted for use in courts, this chapter also 

illustrates the hazards inherent in such evidence and the difficulties of managing them. The 

primary concern with which we see courts grappling in each of these cases is the reliability of the 

proposed evidence. Reliability has arguably become the central issue for judges when 

determining admissibility; or perhaps more accurately, the lens through which all of the steps of 

the Mohan test are to be considered. As the Supreme Court itself notes in White Burgess, this 

development has been driven by persistent concerns that “dubious” expert evidence has been 

finding its way into courts and been relied upon by triers of fact in determining the guilt or 

innocence of accused persons.76 The experience of the Mr Abbey not only provides an example 

of that concern being realised, it also demonstrates that the Mohan test is not a perfect filter for 

dubious expert evidence. This, of course, raises the question of how effective the Mohan test 

truly is at ensuring the reliability of expert evidence coming before triers of fact. That question of 

effectiveness is what the present work seeks to address. 

 Before the objectives and contributions of this study can be discussed, however, there is 

further context that needs to be explored. Unsurprisingly, expert evidence is a topic that has 

generated considerable academic interest over the years. Many commentators have argued the 

                                                 
76 White Burgess, supra note 4 at para 16. 
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merits and deficiencies of the Mohan test and the decisions that subsequently developed it, as 

well as the wider principles and usage of expert evidence in the Canadian legal system. Just as 

this chapter explored the jurisprudential developments relating to expert evidence, the next one 

explores the literature and academic commentary surrounding this subject. This discussion will 

provide important context for understanding the pressures that drove the evolution of the 

jurisprudence described in this chapter and the risks that remain, and will highlight doubts 

regarding the efficacy of the present safeguards. At the end of the next chapter, I also situate the 

present work amongst the wider literature and explain the significance of its contribution to this 

wider discussion. 

 The next chapter demonstrates that unreliable expert evidence has consistently and 

repeatedly been relied upon in the Canadian legal system, with dire and far-reaching 

consequences for many individuals. The literature shows that the situation in R v Abbey is one of 

many examples of questionable expert evidence making it past the Mohan test, demonstrating a 

need for further investigation of the test’s efficacy. Addressing these failures requires a 

determination of whether they are isolated errors or the product of deeper systemic issues; do 

some justice system actors or organs require education or reform, or does the test or the legal 

principles themselves require alteration? Thus, the next chapter will work with the present one to 

demonstrate both the urgency and import of the present work, and how it fits into the wider 

discussion that is already under way.  



34 
 

CHAPTER 2: LITERARY REVIEW 

Introduction 

 Having surveyed the relevant jurisprudence on the topic of expert evidence, I turn now to 

a review of the relevant literature. In doing so, I aim not only to present a selection of pertinent 

academic thought on this topic, but also to highlight many of the difficulties and concerns 

relating to expert evidence which motivate the present work. As will be demonstrated in the 

chapter that follows, while there has been a continual tightening of the standards around the 

admissibility of expert evidence, numerous concerns remain regarding the efficacy of these 

efforts. These concerns go beyond the theoretical, with some commentators highlighting 

continued reliance on questionable expert evidence in spite of the jurisprudential developments 

outlined in the previous chapter. Furthermore, many suggest that the problem of reliance upon 

questionable expert evidence goes beyond the formulation of the relevant legal tests, arguing that 

there are systemic and professional dimensions to this issue that also need to be addressed. 

 The chapter begins with a brief overview of the many reports into wrongful convictions 

that have been undertaken by the justice system in the last few decades. These provide important 

context and constitute the backdrop against which academic and jurisprudential discussions of 

expert evidence have developed. In particular there is an emerging divergence that is identified 

between judicial commentaries, which describe the rules around expert evidence admission as 

tightening over time, and academic commentaries, which continue to identify failures of 

safeguards and, in more recent times, seem to suggest that the primacy of reliability in the 

admissibility analysis is receding.  
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Conversation in Context: Public Inquiries, the Courts and Academics on Expert Evidence 

 Before diving into the academic commentary on expert evidence, it is important to 

understand the context in which it and the case law developed. Both discussions have been 

informed by a number of public inquiries over the years, which were commissioned in response 

to false convictions and other, similarly unjust legal outcomes. 77 Much has been said on these 

inquiries and I do not intend to conduct an in-depth exploration of them here; however, a brief 

account of them is necessary.78 

 Perhaps the most well-known is the Inquiry into Pediatric Forensic Pathology in 

Ontario, often colloquially referred to as the Goudge Report after Justice Stephen Goudge, who 

had conduct of it. The report of this inquiry, released in 2008, focused on the work and testimony 

of Dr Charles Smith, whose flawed contributions as an expert witness led to fourteen false 

convictions.79 The Goudge Report was by no means unique though. There were several such 

inquiries into false convictions held in the decades preceding it, such as the Marshall Inquiry in 

1989, the Morin Inquiry in 1998 and the Sophonow Inquiry in 2001.80 Both the Lang and 

Beaman inquiries, published in 2015 and 2018, respectively, identified similar issues in the 

family law context.81 These inquiries examined the use of certain testing techniques by the 

Motherisk Drug Testing Lab in Ontario, which produced false results relied on by courts in child 
                                                 
77 Chin, Growns & Mellor, supra note 66 at 379. 
78 While there is no comprehensive list, some places that reports can be found online include: 
https://www.justice.gc.ca/eng/rp-pr/cj-jp/ccr-rc/pmj-pej/p9.html#s93; https://www.justice.gc.ca/eng/rp-pr/cj-jp/ccr-
rc/pmj-pej/p3.html. 
79 Chin, Growns & Mellor, supra note 66 at 379. 
80 Royal Commission on the Donald Marshall Jr. Prosecution, Digest of Findings and Recommendations (Halifax: 
McCurdys Printing and Typesetting Limited, 1989)(Alexander Hickman, Chair); Ontario Ministry of the 
Attorney General, The Commission on Proceedings Involving Guy Paul Morin: Report, vol 1 (Toronto, Queen’s 
Printer for Ontario, 1998) (Hon Fred Kaufman) online: 
http://www.attorneygeneral.jus.gov.on.ca/english/about/pubs/morin/morin_esumm.html; Manitoba, The Honourable 
Peter Cory, The Inquiry Regarding Thomas Sophonow (Winnipeg: Manitoba Justice, 2001). 
81 Ontario, Susan E Lang, Report of the Motherisk Hair Analysis Independent Review (Toronto: Ontario Ministry of 
the Attorney General, 2015) [Lang Report]; Ontario, Harmful Impacts: The Reliance on Hair Testing in Child 
Protection: Report of the Motherisk Commission, (Toronto: Ministry of the Attorney General, 2018) (Hon Judith C 
Beaman). 
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protection proceedings. Over a period of ten years, these unreliable techniques were used in drug 

and alcohol testing for approximately 16,000 individuals, supporting many rulings that removed 

children from the custody of their parents.82 A persistent theme throughout most of these 

inquiries has been the use of unreliable expert evidence, and it is against this backdrop that both 

the jurisprudence and academic commentary have developed.83  

 The Supreme Court has noted that expert evidence jurisprudence has experienced a 

tightening trend, coming to place greater emphasis on reliability and introducing a standard of 

ever-greater stringency in the decision of whether to admit expert evidence.84 To an extent, this 

appears to be true, as the legal analysis has developed a greater emphasis on the judge’s role as 

gatekeeper and the importance of reliability as a factor in the admissibility analysis.85 However, 

this tightening trend has also been described as “notional” rather than real, and there is 

significant evidence to support that view.86 

 Legal academic literature on expert evidence can largely be divided into two types of 

commentary. The first is that which reviews and critiques jurisprudential developments, debating 

the merit and potential impacts of evolutions in the relevant legal tests. The second type of 

inquiry is that which focuses on a single issue within the wider realm of expert evidence, such as 

the use of a particular expert technique, or the concerns associated with a specific part of the 

current legal test. The former provide good overviews of the spectrum of concerns and potential 

pitfalls of using expert evidence generally and explore the theoretical gaps and bulwarks in legal 

frameworks that might allow or prevent their realisation. The latter often use data or examine 

                                                 
82 Lang Report, supra note 81 at 1. 
83 Chin, Growns & Mellor, supra note 66 at 379. 
84 White Burgess, supra note 4 at 20. 
85 Lisa Dufraimont, "New Challenges for the Gatekeeper: The Evolving Law on Expert Evidence in Criminal Cases" 
(2012) 58:3 and 4 Crim LQ 531 at 543-544. 
86 Jason M Chin & D'Arcy White, "Forensic Bitemark Identification Evidence in Canada" (2019) 52:1 UBC L Rev 
57 at 70. 
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series of cases to demonstrate actual instances of unreliable evidence being used, before 

suggesting specific solutions and reforms to address this.  

 What both streams seem to agree on is that more work needs to be done in this area than 

judicial comments might suggest. As we will see, many commentators have highlighted 

significant failures and insufficiencies of the current safeguards, arguing that the existing 

framework for expert evidence admissibility needs to be improved in a number of ways before 

the Canadian justice system can safely and confidently put events such as those described in the 

inquiries above behind it. In the next part of the chapter, I take a closer look at some of these 

criticisms, which examine the legal tests themselves, the way they have been applied and wider 

systemic issues, all of which suggest that current safeguards against the admittance of unreliable 

expert evidence may be insufficient. 

 Academics from outside the legal field have also published on the topic of expert 

evidence. In many instances, these publications take the form of descriptions of the requirements 

placed on experts, informing members of other professions of their obligations and best practices 

should they be asked to give expert testimony. For example, some medical academics have 

published articles aimed at other doctors, which explain the role that medical experts are to have 

in the court process, what their professional duties are in that context and what practices to 

adhere to and avoid.87 Such outside perspectives can be useful in refining our own 

understandings of expert evidence law, as they are not tied to the preconceptions that legal study 

and practice may create. 

                                                 
87 See, for example: Booth, Watts & Dufour, “Lessons from Canadian Courts for All Expert Witnesses” (2019) 47:3 
J Am Acad Psychiatry Law 1; Roy G Beran, “Evidence-Based Forensic Medicine: A Canadian Perspective” (2013) 
Legal and Forensic Medicine 261. 
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Academic Literature on Expert Evidence 

 Though the courts have described a tightening of expert evidence rules in the 

jurisprudence, some authors have argued that not all of these precedents appear to be having the 

envisioned effect. Writing shortly after the decision in Abbey, Lisa Dufraimont described the 

Court of Appeal’s departure from a rigid application of the J(JL) factors as a more nuanced 

approach that would enable judges to engage more effectively with reliability in assessing 

proposed expert evidence.88 She also argued that the law was beginning to shift in its treatment 

of expert bias, moving towards its treatment as a ground for inadmissibility both in cases and 

commentary.89 As we now know, this view would be borne out three years later by the Supreme 

Court’s inclusion of bias as a factor at both the threshold and gatekeeper stages of the 

restructured admissibility test, set out in White Burgess. 

  

                                                 
88 Dufraimont, supra note 85 at 545-547. 
89 Ibid at 553. 
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Figure 2-1: Expert Evidence Admissibility Test 
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 However, subsequent research has cast doubt on whether these propositions have held 

true in practice. In a 2016 publication, Chin and Dallen highlighted how the decision in Abbey 

was used by the Alberta Court of Appeal in R v Awer to avoid an in-depth reliability analysis by 

classifying expertise as specialised knowledge.90 Chin, Growns and Mellor expanded on this 

point in 2018, pointing out that the decision in Awer was not an isolated one, and that rather than 

leading courts to engage in a more nuanced examination of reliability, as Dufraimont had 

suggested, the specialised knowledge distinction established in Abbey has frequently resulted in 

the reliability of expert evidence receiving less scrutiny instead of more.91 

 Pointing to research undertaken by a number of other authors, Chin, Growns and Mellor 

suggest that many courts post-Abbey have focused their analyses on whether an expert’s field or 

practices are novel or not, or whether they are “experiential” rather than scientific. This has 

allowed those courts to then go on to apply what the authors refer to as a “guild test” in place of 

engaging with the actual reliability of the evidence. Such cases see the court simply rely on the 

expert’s membership in a profession or field of study to satisfy itself that the evidence is reliable. 

In other cases, they state that courts have simply recognised that the proposed expert has the 

proper qualifications or a sufficient degree of experience.92 By way of illustration, they pointed 

to a publication by Cunliffe and Edmond which undertakes an in-depth critical analysis of the 

British Columbia Court of Appeal’s decision in R v Aitken. In that decision, the Court of Appeal 

upheld the admission of a forensic gait analyst’s evidence, with one of its findings being that 

because the evidence was specialized knowledge rather than scientific method, indicia of 

                                                 
90 Jason M. Chin & Scott Dallen, “R v Awer and the Dangers of Science in Sheep’s Clothing” (2016) 63 CLQ 527 at 
528. 
91 See Chin, Growns and Mellor, supra note 67. 
92 Ibid at p 442. 
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scientific validity was inapplicable to the admissibility analysis.93 The authors then go on to 

highlight a number of other decisions where courts undertake comparable analyses. 

 Similarly, a study of expert bias cases by Chin, Lutsky and Dror found that, despite the 

Supreme Court’s adoption of expert bias as a factor going to admissibility in White Burgess, this 

decision has had little impact on whether expert evidence is admitted.94 Their study examined 

229 cases from both before and after the ruling in White Burgess, and found that, while the 

volume of bias challenges brought nearly doubled, the volume of bias exclusions remained 

largely unchanged. Thus, the impact of the Supreme Court’s clarification of bias as a factor 

favouring exclusion has not resulted in practical change to the amount of expert evidence being 

admitted.95 

 At the same time, recent rulings have raised some question as to the extent of the 

Supreme Court’s continued commitment to the primacy of reliability. Chin and Likwornik have 

suggested that the decision in R v Bingley, 2017 SCC 12 represents the limit of the trend towards 

increased scrutiny of reliability which the Supreme Court identified in White Burgess.96 At issue 

in that case was the reliability of the Drug Recognition Experts Program, which was set out in 

2008 legislation and involves a twelve-part roadside test administered by specially trained police 

officers to gauge suspects for drug impairment.97 This test evaluates physical indicators such as 

coordination and responsiveness, and more passive metrics such as pulse and pupil size. The 

legal issue was whether judges could still analyse the reliability of DREP tests, or if by explicitly 

indicating the availability of the DREP in the legislation, the legislature was effectively telling 

                                                 
93 Ibid at p 442. 
94 Jason M. Chin, Michael Lutsky & Itiel E. Dror, “The Biases of Experts: An Empirical Analysis of Expert Witness 
Challenges” (2019) 42 Man LJ 21 at 22. 
95 Ibid at 36, 38. 
96 Jason M Chin & Helena Likwornik, "R v Bingley and the Importance of Scientifically Guided Legal Analysis" 
(2017) 43:1 Queen’s LJ 33 at 34. 
97 Ibid at 35. 
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courts that the DREP was sufficiently reliable to be admitted. The Supreme Court ultimately 

adopted the latter position, effectively immunizing the DREP test from reliability scrutiny by 

indicating that it was not open to the courts below to question the actual reliability of results that 

the test produces. 98  

 The authors raise a number of arguments as to why the decision in Bingley represents a 

backward step in the attainment of more reliable expert evidence, but the most pertinent to the 

present discussion is their review of the DREP test’s scientific validity. They argue that the test 

bears many of the same markers of unreliability as other, highly criticized methods. It involves 

many subjective assessments, made by a police officer, who then has discretion in the relative 

weighing of the results, which are used to determine whether that same officer is legally justified 

in taking further action.99 All of these factors render the test fundamentally different from the 

breathalyser to which it was compared by the Supreme Court, which relied on the similarity 

between these two tests to justify its decision.100 Thus, the Supreme Court’s ruling arguably 

represents a dangerous precedent where parliament can be allowed to dictate reliability to courts, 

effectively insulating certain expert methods from the established legal safeguards against 

unreliable expert evidence. 

 A further example of the potential halt in the trend toward a reliability-centric approach 

can also be found in the Supreme Court’s decision in R v Gubbins, 2018 SCC 44. In that case, it 

was ruled that breathalyser maintenance records are not captured within the Crown’s disclosure 

obligations.101 

                                                 
98 Ibid at 35-36. 
99 Ibid at 35, 40-41. 
100 Ibid at 44. 
101 Chin, Growns & Mellor, supra note 66 at 397. 
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 These illustrations of the lack of real impact despite the seeming trend of increasing 

strictness in the admission of expert evidence align with other, more general findings. In a 

publication reviewing Canadian legal mechanisms for addressing wrongful convictions, Cunliffe 

and Edmund argue that Canadian courts and legislatures have been slow to adopt the 

recommendations that have arisen from Canada’s many public inquiries, described above.102 

While not specifically addressing expert evidence, this still raises relevant concerns, given the 

preeminent role played by unreliable expert evidence in many wrongful convictions.103 For 

example, a study of 156 wrongful convictions in the United States, exonerated after the fact 

through DNA analysis, revealed that prosecution forensic experts had led invalid evidence at 

60% of these trials.104 One similar study found that forensic evidence was admitted in 57% of the 

200 wrongful conviction cases surveyed, while another found forensic errors in 63% of 86 

exonerations surveyed.105  

 A prime example of this can be found in the case of William Mullins-Johnson, whose 

circumstances are described in Goudge Report on the problems with pediatric forensic 

pathology. Mullins-Johnson was one of the many accused persons who fell victim to the flawed 

testimony of the now-infamous Dr Charles Smith. He was wrongly convicted of the murder of 

his young niece, mainly due to Dr Smith’s (incorrect) evidence as a pediatric forensic pathologist 

that Mullins-Johnson had strangled and sexually assaulted the child. As a result, Mullins-Johnson 

                                                 
102 Emma Cunliffe and Gary Edmond, “Reviewing Wrongful Convictions in Canada” (2017) 64 CLQ 473 (online – 
Westlaw version at 5). 
103 Dufraimont, supra note 85 at 542. 
104 Ibid at 543, quoting B L Garrett an P J Neufeld, “Invalid Forensic Science Testimony and Wrongful Convictions” 
(2009) Va L Rev 1. 
105 Ibid at 542, quoting B L Garrett, “Judging Innocence” (2008) 108 Colum L Rev 55 at 76; Jonathan L Freedman, 
“Dealing with Forensic Identification Evidence: A Familiar Solution with a Twist” (2017) 64 CLQ 462 (online – 
Westlaw version at 1), citing MJ Saks & JJ Koehler, “The coming paradigm shift in forensic identification science” 
(2005) 309 Science 892. 
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spent twelve years in prison before his eventual acquittal. During the hearings that followed, Dr 

Smith offered an apology to Mullins-Johnson. Mullins-Johnson’s response was telling: 

For my healing, I’ll forgive you but I’ll never forget what you did to me. You put me in 
an environment where I could have been killed any day for something that never 
happened. You destroyed my family, my brother’s relationship with me and my niece 
that’s still left and my nephew that’s still living. They hate me because of what you did to 
me.106 
 

These comments provide some insight into the depth of harm that false convictions can cause; 

not just due to the deprivation of liberty that results, but also the emotional and psychological 

harm caused by the destruction of important relationships and the utter disruption of the accused 

person’s life. 

 Perhaps as a consequence of such findings, issues within the forensic sciences have 

received particular attention from numerous commentators in recent years, such as Dufraimont, 

Chin, Cunliffe and Edmonds and many others. Forensic sciences can present a greater danger 

than other forms of expert evidence because they are often perceived as having a high level of 

objectivity or absoluteness, which is not necessarily accurate: 

Juries understand that witnesses are not always accurate or honest. But forensic evidence 
seems to have a different status, perhaps because it appears to involve no human 
judgment. The fingerprints either are or are not those of the accused; the hair or 
handwriting either is or is not such that it indicates guilt. Because forensic evidence is so 
convincing for many juries, it is especially critical that it be trustworthy. Unfortunately, it 
is now widely recognized that evidence of this kind is often wrong or overstated.107 
 

Prominent scientific bodies in the United States have issued stark warnings in this regard, with 

the National Academy of Science reporting in 2009 that no forensic sciences, except possibly 

those relying on DNA analysis, could truthfully draw a reliable connection between a piece of 

                                                 
106 Ontario, Stephen T Goudge, Inquiry into Pediatric Forensic Pathology in Ontario (Toronto: Ontario Ministry of 
the Attorney General, 2008) vol 1 at 5. 
107 Freedman, supra note 105 at 1 (Westlaw version). 
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evidence and a specific individual,108 and that “in a number of forensic science disciplines, 

forensic science professionals have yet to establish either the validity of their approach or the 

accuracy of their conclusions…”.109  

 Chin and White offer a specific critique of Canadian courts’ usage of unreliable forensic 

science evidence in a 2019 publication examining forensic bitemark analysis, a method which 

compares bitemarks recovered from crime scenes to impressions taken from an accused.110 They 

demonstrate how this form of forensic evidence has continued to be admitted at trial despite the 

rejection of its validity by the wider scientific community.111 Chin and Dallen conduct a 

similarly discouraging analysis of the Alberta Court of Appeal’s decision in R v Awer, which 

found no reason to overturn the accused’s sexual assault conviction despite the admission of 

highly questionable expert evidence on DNA transfer at trial, in the face of much more cautious 

testimony from the defence expert.112 Fortunately, subsequent to the publication of that article, 

the Supreme Court overturned the appellate court’s ruling, finding that the trial judge had 

engaged in unequal scrutiny of the two experts such that the burden of proof had shifted onto the 

accused, and ordered a new trial.113 Regardless, the fact that dubious evidence delivered by the 

Crown expert was able not only to pass the test of admissibility, but also to be upheld on appeal, 

remains concerning. These examples further support the proposition that the increasing scrutiny 

trend identified by the Supreme Court in White Burgess may be more illusory than real. 

                                                 
108 Ibid at 1, quoting National Research Council of the National Academies, Strengthening Forensic Science in the 
United States: A Path Forward (Washington, DC: National Academies Press, 2009). 
109 Chin, Growns & Mellor, supra note 66 at 62, quoting National Research Council of the National Academies, 
Strengthening Forensic Science in the United States: A Path Forward (Washington, DC: National Academies Press, 
2009) at 122. 
110 See Chin & White, supra note 86 at 369-370. 
111 Ibid at 59. 
112 See Chin & Dallen, supra note 90. 
113 R v Awer, 2017 SCC 2 at para 6. 
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The Man Behind the Curtain? Systemic Issues in Expert Evidence Law 

 Cunliffe and Edmund point out a number of wider systemic issues contributing to the 

unresponsiveness which they identify, several of which are directly tied to expert evidence. 

These include reliance on police-affiliated agencies instead of independent ones for forensic 

work, a lack of scientific literacy among legal actors, cultural and structural resistance to non-

legal input about the reliability of forensic expert evidence within the legal system, undervaluing 

of the work required to generate reliable expert evidence, and systemic reliance on experts where 

high bias motivations exist.114 

 The presence of wider systemic issues may help to explain the apparent dichotomy 

between the view expressed by the judiciary (that the law is becoming steadily more strenuous in 

its assessment of expert evidence), and the view expressed by the data and comments of 

academics (which suggests that little, if any, improvement is being made in filtering out 

unreliable expert evidence).  If these systemic issues are not being effectively addressed, then 

this may be undermining the more strenuous legal tests, thus preventing their effective operation 

and producing the results that so many commentators have highlighted. In other words, stronger 

legal tests alone may not be sufficient. 

 Glancy and Bradford, writing in The Journal of the American Academy of Psychiatry and 

the Law, provide an apt illustration of this. Looking at the J(JL) case, described in the previous 

chapter, they point out that the Court’s assessment of phallometric testing was informed by a 

single psychiatrist in a single case, and further argue that the presentation of that evidence was 

poor. In their view, the main issue in that field is lack of standardization, as there are many 

                                                 
114 Cunliffe & Edmond, supra note 102 at 5 (Westlaw version). 
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different methods of collecting and analysing phallometric data.115 The most apposite point to 

take away from their analysis, however, is that many of the issues that they identify could only 

be perceived by those with a deeper understanding of the field of phallometric testing. They note 

that the psychiatric profession was not made aware of the hearing of this case until after the 

decision, meaning that there was no opportunity for knowledgeable bodies to intervene and offer 

their views.116 While this may indeed have assisted the Court in developing a better 

understanding of the field in question, the point remains that it would have been very difficult for 

the court and the other legal actors involved to understand or even perceive these issues. 

 Bias offers another example of an issue with several complex dimensions, which are not 

easily addressed through the structure of a legal test. In comparing reliability issues in evidence 

to those in scientific fields, Chin, Growns and Mellor identify six parallel challenges that arise in 

both contexts: flawed incentives, excessive methodological flexibility, motivated reasoning, 

immodesty, appeals to eminence and fraudulent practices.117 Fundamentally, all of these are 

expressions of expert bias. While some of these issues could be easily addressed through 

appropriate structuring of the legal test for admissibility (such as appeals to eminence), others 

present a far greater challenge. By the pre-trial and trial stage, some of these issues may be very 

difficult to identify at all, such as excessive methodological flexibility. In such situations, those 

best placed to ensure evidentiary reliability are the experts themselves.118  

 It has also been argued that some bias is rooted in the adversarial system itself, where 

experts are retained and paid by one side or another.119 This form of bias may be unconscious, 

                                                 
115 Graham Glancy, John Bradford, “The Admissibility of Expert Evidence in Canada” (2007) 35 J M Acad 
Psychiatry Law 350 at 355. 
116 Ibid at 355. 
117 Chin, Growns & Mellor, supra note 66 at 382. 
118 Ibid. 
119 Elisabeth Giffin, "Experts for Hire: A Dangerous Practice Which Increases the Risk of Bias and Disadvantages 
the Accused" (2018) 26 Dal J Leg Stud 1 at 2. 
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unintentional and imperceptible to an expert who falls victim to it.120 Elisabeth Giffin has gone 

so far as to argue that most or all experts are unable to meet the duty of impartiality imposed 

upon them by the law, because of their employment relationship with one party.121 This is a 

particular concern with labs and services linked to the police and similar agencies, as the 

Goudge, Lang and Beaman reports all demonstrate. 

 Furthermore, it not just the experts who may perpetuate bias and biased evidence in the 

courtroom; lawyers themselves can be equally complicit. In a publication in which she discusses 

the ethical responsibilities of lawyers vis a vis expert evidence, Tania Bubela refers to a study of 

expert witnesses drawn from 128 trials, in which 77% of the experts reported feeling pressured 

by retaining lawyers to emphasise favourable evidence and minimise unfavourable. In the same 

study, 57% of the experts reported being pressured to be less tentative in their testimony.122 

Crown prosecutors in particular have drawn criticism for unethically pursuing convictions 

through selective disclosure and evidence presentation, a factor that has been highlighted in 

several wrongful conviction inquiries.123  

 Academic commentators have responded to such systemic issues in a number of ways. 

Continuing with the example of bias, Chin, Growns and Mellor recommend that legal reform 

draw upon the lessons learned in the scientific community and focus on promoting greater 

transparency on the part of experts.124 This recommendation goes hand in hand with the 

observations of Bala, Birnbaum and Watt that there is a lack of expert regulation, particularly 

                                                 
120 Ibid at 3. 
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124 Ibid at 389. 
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where the expertise is expressly for the service of the justice system.125 In a similar vein, Cunliffe 

and Edmund have advocated the establishment of a justice and science commission which would 

conduct research, suggest reforms and monitor reform implementation.126  

 Some have focused on what can be done within the legal profession itself to ameliorate 

the risks associated with expert evidence, arguing for stronger and more refined professional 

obligations, including more robust disclosure requirements on parties to minimise selective 

presentation.127 There have also been more radical suggestions, such as turning away from an 

adversarial approach to expert evidence, and instead relying on court-appointed experts or even 

expert panels.128 

 A particularly interesting illustration of such work can be found in Smith et al’s 

publication regarding the relative efficacy of court-appointed experts. This model has been 

suggested as an alternative to the current adversarial approach, in which experts are retained by 

one party or another and challenged through cross-examination. The court-appointed expert 

model instead has a single expert, appointed by the court and independent of either litigation 

party, explaining the relevant science as a neutral and impartial advisor.129 In their study, Smith 

et al hypothesised that jurors’ focus on and comprehension of the science behind expert opinions 

would be higher where experts were court-appointed, rather than party-retained.130 

 Their findings suggested that the court-appointed system led to mildly better scientific 

focus and comprehension by jurors, though this was not entirely conclusive. What was 

                                                 
125 Nicholas Bala, Rachel Birnbaum & Carly Watt, “Addressing Controversies About Experts in Disputes over 
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demonstrated much more powerfully in their data, though, was that on both models the science 

was found to be confusing by jurors and characteristics of personality and presentation were 

significant factors in jurors’ evaluations of the experts’ evidence.131 Thus, while this study may 

not have provided a clear answer in the search for the most effective expert evidence system, it 

does reinforce many of the concerns that other commentators have raised. 

 While it is clear that present practices relating to expert evidence raise substantial 

concerns, any proposed solutions need to be sensitive to the other challenge associated with 

expert evidence: its cost, both in monetary terms and to the trial process. While many of the 

aforementioned commentators have pushed for more frequent and effective canvassing of 

reliability issues by judges, Vertlieb and Knapp point out that: 

Whereas, in the past, expert evidence was relatively uncommon and, where it did appear, 
took up a relatively short amount of court time, modern expert evidence regularly takes 
up more trial time than the evidence of parties to a dispute. The examination and cross-
examination of experts in even the most straightforward cases can take many hours of 
court time, directing judicial resources into questionable lines of inquiry and cross-
examination.132 
 

They then go on to advocate for stricter judicial control over the examination and cross-

examination of experts, particularly in the form of time limits, as well as more effective usage of 

the rules of court.133 These are important considerations in assessing proposed solutions to the 

issues relating to expert evidence, as failure to consider the cost to the wider trial process could 

result in a worsening of the situation, rather than its improvement. 

Conclusion 

 Collectively, the above commentary demonstrates the following: first and foremost, the 

Canadian legal system over the past several decades has persistently allowed invalid and 

                                                 
131 Ibid at 63. 
132 Art Vertlieb & Ian Knapp, "Experts: Judges Need to Bring Real Change" (2015) 73:5 Advocate 665 at 665-666. 
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unreliable expert evidence to be admitted at trials, both criminal and otherwise. This has led to 

grave miscarriages of justice, including many wrongful convictions and other comparably 

serious negative outcomes. In response, several well-funded and comprehensive investigations 

have been carried out, producing many recommendations on reforms to avoid a recurrence of 

such outcomes. The judiciary has also responded, shifting the legal test for expert evidence 

admissibility over time to make it stricter and reliability-centric.  

 Despite this, academic commentators have argued that many of the recommendations 

from public inquiries have not been followed or adopted. Studies are showing that many of the 

methods underlying expert evidence are not as reliable as once thought, or even reliable enough 

that they should be considered in a trial at all. Despite the view expressed by courts, particularly 

the Supreme Court, that the legal system is becoming increasingly critical of expert evidence, 

many commentators can point to ongoing reliance on demonstrably dubious evidence in 

Canadian trials. This may be a reflection of the inadequacy of the legal tests themselves, but it 

may also be attributable to a host of related systemic issues, for which solutions need to be 

sought outside of the courtroom as much as within. Any solutions proposed must also take into 

account judicial economy and the fact that the role of expert evidence is already more expansive 

in trials than ever before. 

 It is this discussion to which the present work seeks to contribute. A persistent problem in 

the expert evidence discussion has been that issues are often identified only retrospectively. 

Public inquiries are only commissioned after many grave injustices come to light; commentators 

only identify cases where dubious evidence is admitted after such cases have been reported, by 

which time it is too late. What we have much more difficulty measuring is the extent of the 

ongoing problem. Is the judiciary correct that standards of admissibility are tightening overall, in 
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which case specific instances of concern identified by academic commentators are anomalies 

within the wider pattern? Or are the findings of academic commentators merely the tip of the 

iceberg, presaging what will inevitably be another public inquiry in the future, where we come to 

find, yet again, that a plague of unjust outcomes has been allowed to run rampant through our 

legal system? 

 As the following chapters will explain, this is the specific issue that this work seeks to 

address, and the way in which I propose to contribute to the broader discussion which I have 

outlined here. It is argued that the study presented here will provide a way of measuring, to some 

extent, the health of the expert evidence system, by permitting analysts to identify when the 

presence of expert evidence is leading to significant outcome skew. In the next chapter, I explain 

this methodology underlying the present study, as well as the limitations and advantages that it 

offers. 
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CHAPTER 3: METHODOLOGY 

 

 

 

Purpose & Hypothesis 

 The previous chapters have illustrated two important points. The first is that expert 

evidence carries with it the potential for grave harm where it is misunderstood and misused, and 

courts have been attempting to respond to these risks over the past two decades. The second is 

that, despite these efforts, the negative potential of expert evidence has been realised repeatedly, 

consistently, and on a significant scale throughout the same time period. Taken together, this 

suggests that the courts’ approach is failing to have the desired effect. 

 This conclusion finds some support in the literature discussed in the preceding chapter, 

particularly in the findings of several authors who compellingly argue that certain forms of 

unreliability continue to go unaddressed and that demonstrably unreliable evidence is still being 

admitted by courts. At the same time, however, it could reasonably be asserted that these 

individual examples are not necessarily representative of the wider state of expert evidence. 

Given the scale on which the justice system operates, it is perhaps unsurprising that scholars are 

able to find a number of examples of expert evidence admission which are, in hindsight, 

questionable. The sheer volume of cases decided each year, along with the significant human, 

and therefore inherently fallible, element of the justice system, realistically renders some level of 

error inevitable.  
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 While this does not justify the admission of unreliable expert evidence in those instances, 

nor does it mean that those mistakes should not be raised and learned from to prevent similar 

occurrences in the future, it does bear weight on the nature of the overall response. If the justice 

system is dealing with isolated failures occurring on a relatively small scale, this might suggest a 

more limited response that is restricted to those contexts. For example, targeted professional 

education programs on the topic of expert evidence for the judiciary in a specific jurisdiction 

may be sufficient to address the problem in such a case. However, if the problem is more wide-

spread and relating to many types of expert evidence, this might suggest a deeper systemic issue 

requiring wider-reaching systemic reform to address, such as legislated regulation or alteration of 

the relevant legal tests.  

 The problem, then, is determining which sort of issue the justice system faces presently, 

as this by extension, informs what the appropriate form of redress should entail. Unfortunately, 

as the many government inquests such as the Goudge or Lang reports demonstrate, historically 

the justice system has only been able to answer this question retrospectively, after significant 

harm has already been done. Given fundamental principles of Canadian justice – specifically that 

no innocent person should be punished – retrospective realisation is not sufficient; the justice 

system, and we as legal scholars, must find ways to more proactively identify when the 

safeguards against the risks of expert evidence are failing. This is the challenge that the present 

study attempts to address. 

 The aim of this study is to provide a method of measuring the effectiveness of expert 

evidence safeguards by measuring the impact that expert evidence has on outcomes in criminal 

proceedings. This is achieved by comparing how often litigation parties (the Crown and the 

defence) are successful in cases where they do not rely on expert evidence to how often they are 
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successful in cases where they do rely on expert evidence. The underlying hypothesis is that a 

greater positive success gap between non-expert and expert cases indicates a greater likelihood 

that expert evidence is being uncritically admitted and/or accepted by courts. In other words, if 

the Crown normally only succeeds in 50% of cases when no experts are called but succeeds in 

90% of cases where experts are called, then there is a much greater likelihood that some systemic 

factor is causing uncritical acceptance within the sample population of decisions.  

 Furthermore, measuring changes in success rates before and after jurisprudential and 

other shifts in safeguards should provide some evidence as to the efficacy of those shifts. If 

litigation parties see a significant positive gap between non-expert and expert case outcomes, 

which falls following the imposition of new or altered safeguards, then that would suggest that 

the safeguard was working. If the reverse happened (ie: the positive gap increased) then it would 

suggest that the change was counter productive.  

 The remainder of this chapter explains the method by which the above analysis was 

undertaken. I begin by stating the parameters which governed the range of cases to be 

considered, as well as the rational behind those parameters. Next the process for deciding which 

cases to include and exclude within that range is explained. After that, a detailed description of 

the data logging process is provided. Finally, the limitations and advantages of this method are 

discussed. 

Methodology 

 The first step undertaken was to establish the case selection parameters. In order to 

minimise lurking variables, and to maintain a manageable number of cases, the decision was 

made to look only at a single court level within a single jurisdiction. The local (Manitoba) 

jurisdiction was selected. Originally, the intention had been to adopt the Manitoba Court of 
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Queen’s Bench as the court level of interest; however, this was abandoned in favour of the 

Provincial Court of Manitoba after an initial survey of the reported Queen ’s Bench cases found 

that many were appellate decisions, which were excluded for reasons further elaborated upon 

below. A time frame of ten years, from 2009-2019 was selected in order to provide a number of 

cases for consideration that was expected to be large enough to draw conclusions from while still 

remaining manageable relative to the scope of the present study. Since White Burgess was 

decided in 2015, this timeframe also provided for roughly similar time periods before and after 

that case from which to draw cases for consideration. Unfortunately, a perfect divide was not 

possible at the outset, as 2019 represented the most recent, complete reporting year at the time 

this work commenced. Finally, the selection of case law was further restricted to include only 

criminal cases. The primary advantage to this method of selection is that the resulting case law 

gathered represents all of the relevant reported cases from that time period, reducing possible 

selection bias. 

 Within these parameters, cases were selected as follows. To maximise accessibility and 

reviewability of findings, it was decided that cases would be drawn solely from the CanLII legal 

database, as this is a free, public-access database. Starting at the CanLII home page, the 

“Manitoba” link was selected under Primary Law, then the “MBPC” link on the subsequent 

page. This provided a chronological case list of Manitoba Provincial Court rulings that could be 

filtered by year. Filters for each year were selected, starting with 2009. Each case in the list was 

then opened and examined, in ascending chronological order, to determine whether it met the 

parameters for further examination.  

 There were primarily two types of cases logged: final decisions and rulings on 

admissibility of evidence. This was to keep as much comparative consistency as possible since 
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preliminary decisions (ie: motions and application hearings) are often decided on differing 

standards of proof. Admissibility decisions, while also decided on a lower standard of proof than 

final decisions (balance of probabilities versus beyond a reasonable doubt), were included 

because these contained the majority of discussion on evidentiary issues. Cases that included 

both rulings on admissibility and a final ruling were also logged. Finally, there were some cases 

which did not fit into these broader classifications, but nonetheless were still deemed to fall 

within the assessment parameters; these were categorised as “Other cases”. All cases of these 

types, regardless of whether they included expert evidence, were logged. This ultimately resulted 

in a total of 206 decisions for analysis. Of these, 79 were admissibility rulings, 93 were final 

decisions, 25 were mixed admissibility/final decisions, and 9 fell into the “Other” category.  

 Data regarding the selected cases was recorded in an excel spreadsheet, which has been 

attached as Appendix II. The following data points were collected for every case: Case name and 

neutral citation; type of case; and date of judgement. Further columns were developed to 

categorise the cases in terms of expert evidence. These categories included: Crown expert cases; 

defence expert cases; no expert cases; joint expert cases; competing expert cases; and legislated 

expert cases. The final category, legislated expert cases, reflects evidence that is expert evidence 

in nature but which, through the operation of law, is not subject to the same presumptive 

inadmissibility and Mohan test as conventional expert evidence. The most common examples of 

this in the collected jurisprudence are cases involving a breathalyser or similar screening device. 

These were logged differently to prevent them from biasing the results, since such evidence 

follows a different admission process and is effectively much easier to lead. Each case had a “1” 

added to the appropriate column for the category to which it belonged. Of the 206 total cases, 

100 did not include expert evidence, 44 did include expert evidence and 74 included legislated 
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expert evidence. There was overlap in 12 cases, which included both conventional and legislated 

expert evidence. 

 A number of individual proceedings against the same accused person also appeared 

multiple times in the data set, with more than one decision relating to separate stages of the same 

proceeding. For example, there were three separate rulings relating to the proceedings in R v 

Amsel: two were voir dire decisions on admissibility of certain evidence, while the third was the 

Court’s final ruling on Mr. Amsel’s guilt. In total, there were six instances where proceedings 

against the same individual appeared twice, plus the case of Mr. Amsel, which appeared three 

times within the collected jurisprudence.134 

 Three further columns were also added to record the ultimate outcomes of each decision: 

Crown Win; Defence Win; and Mixed Result. The two “Win” categories reflect a party 

achieving its aim. For example, a case would have a “1” entered under the Crown Win column if 

the Crown in that case successfully obtained a guilty verdict on all counts or got proffered 

evidence admitted. The Mixed Result category reflects where only some of the issues were 

resolved in a party’s favour, such as if an accused faced a multitude of charges and some ended 

in acquittals while others ended in verdicts of guilt. Even where all but one issue was resolved in 

a given party’s favour, a case was logged as a Mixed Result. The only exception to this was 

                                                 
134 Multiple instance proceedings included:  
• R. v. Penny, 2010 MBPC 6 - R. v. Penny, 2010 MBPC 37 
• R. v. Patenaude, 2011 MBPC 4 - R v Patenaude, 2011 MBPC 49 
• R. v Hrabarchuk, 2013 MBPC 32 - R v Hrabarchuk, 2014 MBPC 3 
• R. v. Baird, 2014 MBPC 1 - R v Baird, 2014 MBPC 5 
• R. v Amsel, 2017 MBPC 52 - R v Amsel, 2017 MBPC 58 - R v Amsel, 2018 MBPC 19 
• R. v. Oghieakhe, 2018 MBPC 53 - R. v. Oghieakhe, 2019 MBPC 31 
• R. v. Irwin, 2019 MBPC 29 - R. v. Irwin, 2019 MBPC 43 
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where the Kineapple principle was applied to stay charges on which an accused would have 

otherwise been convicted.135  

 The resulting data collected in these excel tables was used to conduct simple statistical 

analyses to identify trends and draw comparisons. This was done first with the full collection of 

cases, then repeated again with subsets of cases relating to specific jurisprudential time periods, 

including before the decision in Abbey, after Abbey but before White Burgess, and after White 

Burgess. In each instance, the first step was to establish the base rate of success for parties where 

expert evidence was not involved. Base rates were arrived at by first calculating the total number 

of cases in the “No Expert” column, then identifying the total number of cases within this group 

which also fell into the “Crown Win”, “Defence Win” and “Mixed Result” categories, 

respectively. The latter totals were each divided by the former to provide the percentages of the 

No expert cases which were Crown Wins, Defence Wins and Mixed Results. The resulting 

values represent the success rates of parties at conventional trials where no expert evidence is 

submitted and provide a baseline against which to compare the values for categories that did 

include expert evidence. The same method was used to derive all of the other statistics 

developed. 

Limitations  

 This work does carry several limitations which ought to be noted. The first is that 

although all of the reported cases on the CanLII database which met the parameters were 

included, the relative proportion of reported cases is itself low; it has been estimated that only 

2% of cases decided are actually reported.136 Thus, the collection of jurisprudence that is 

                                                 
135 See R v Prince, [1986] 2 SCR 480, [1986] SCJ No 63 for an explanation of the Kineapple Principle, which 
prevents multiple convictions on what is essentially the same conduct. 
136 Chin, Lutsky & Dror, supra note 94 at 37. 
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established here represents a very small proportion of the decisions that have been rendered. At 

the same time however, it also represents the most influential cases, as it is the reported cases 

which are subsequently referenced and relied on by practitioners to develop the Common Law. 

 The decisions themselves are also not always clear in their content. Often, they provide 

only a summary or snapshot of the actual proceedings, and do not discuss all of the evidence and 

arguments that were presented in detail. Thus, it was not always easy to determine whether 

expert evidence was submitted in a particular case. Cases were only included as expert evidence 

cases where the presence of expert evidence was sufficiently clear. This determination, however, 

was a subjective assessment by the author. 

 Perhaps most significantly, the data gathered serves only to establish correlation, not 

causation. Although this method can indicate and compare relative success rates and changes in 

these rates across time, it does not provide information regarding the underlying cause of such 

shifts. This is why the hypothesis and conclusions drawn from the data are very intentionally 

couched in terms of “likelihood”.  There are good reasons why parties might see elevated success 

rates where they lead expert evidence, other than uncritical acceptance of said evidence. For one, 

this may just reflect those cases in which that party has a particularly strong evidentiary base. For 

example, in cases where police are able to recover DNA samples from the crime scene, 

prosecutions may be more successful simply because they have stronger evidence. However, the 

larger the gap becomes, the more difficult it becomes to argue that those are just the “better 

cases”. Therefore, while the data cannot itself demonstrate a particular reason for shifts and gaps 

in success rates, it can still provide a basis for the drawing of inferences when considered in 

conjunction with the wider literature.  
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 While a qualitative assessment of each expert evidence case might be more informative 

from a causation standpoint, there are a number of difficulties that would accompany such an 

approach. First, there is the issue of the time and resources that such an undertaking would 

require. In particular, a thorough qualitative review of whether expert evidence should have been 

admitted in a particular case is difficult to conduct on the basis of reported decisions alone. What 

I frequently found while reviewing the cases collected here was that judges only summarised or 

alluded to the full submissions made on admissibility in their written decisions. In some 

instances, it was simply stated that a voir dire was held and then the subsequent outcome was 

indicated. Even reported voir dires themselves only described the evidence or reports of experts, 

with perhaps relevant excerpts included. Thus, a proper critical review of the admissibility and 

weighing of expert evidence in a particular case would require the acquisition of transcripts and 

exhibits, which are not as accessible as reported decisions. In short, such a project would require 

a level of funding, time and labour that is well beyond the scope of a master’s thesis, or even a 

reasonably funded faculty research project. 

 The present approach also has the advantage of introducing fewer bias opportunities 

compared to a qualitative approach. The qualitative researcher would have to make informed, 

reasoned and defensible judgements on the level of reliability of the method, and the veracity and 

completeness of experts’ portrayals of the evidence, in every given case. This would require a 

level of knowledge about a wide range of expert methods and law that would likely require a 

multi-disciplinary team to carry out. Even then, as research in the literary review chapter 

demonstrated, there is not agreement on such topics within expert fields themselves. Therefore, a 

quantitative approach that draws educated inferences from correlations and comparisons may 

produce a more reliable result more efficiently. 
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Conclusion 

 In summary, the central objective of the present work is to detect potential systemic 

failures in expert evidence safeguards through identifying and measuring differences in success 

rates where expert evidence is led. It is suggested, based on rational deduction and the existing 

literature, that the more significant the gap between success rates in cases with and without 

expert evidence, the more likely it is that such failures are occurring. While the quantitative 

approach adopted here carries its own limitations, in particular an inability to offer insight into 

causation relative to the results produced, it has the advantage of being efficient and less 

vulnerable to bias than qualitative analyses. Utilised properly, it can be a tool for determining 

where to focus more in-depth inquiries and for assessing the overall effectiveness of safeguards 

and reforms.  

Having explained the method by which the relevant data was collected and processed, 

and the limitations inherent in the present work, the next chapter proceeds to explain the results 

obtained by applying this method. A detailed summary of data and findings is provided, followed 

by a number of policy suggestions based on those findings. Ultimately, the data obtained through 

the application of the method described here is found to raise concerns that present expert 

evidence safeguards are insufficient. This leads in turn to the recommendation that more in depth 

research into this issue is necessary, alongside a number of policy recommendations. 
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CHAPTER 4: ANALYSIS 

 

 

 

Results: Global Statistics 

 The first metrics calculated were the success rates in non-expert evidence cases, which I 

refer to as the base rates. These accounted for 100 of the total 206 cases; just under half of the 

population of cases. The Crown succeeded in 43% of these cases while the defence succeeded in 

40%, with a strong Mixed Success rate at 17%. These rates represent the normal prevalence of 

successes for litigants in cases where expert evidence is not involved. They demonstrate that in 

the absence of expert evidence influence, roughly equal rates of success are enjoyed by both the 

Crown and defence, with a significant number of mixed outcomes. The same did not hold true, 

however, where expert evidence was involved. 
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Figure 4-1: Base Success Rates, Global Data 

 

 Cases where the Crown was the only party raising expert evidence accounted for 29 of 

the total 206 cases. The Crown success rate in this category was 65%, much higher than the base 

rate. At the same time, the defence success rate in this category was 21%, significantly lower 

than the associated base rate. While Mixed Results were also lower, they were only marginally 

so, being 14% in the Crown Expert category, compared to the 17% base rate. Thus, the Crown’s 

elevated success rate on raising expert evidence came almost entirely at the expense of defence 

success, with the mixed outcome rate remaining relatively steady. In other words, where the 

Crown was the only party raising expert evidence, it saw a 22% higher rate of success, while the 

opposing party, the defence, saw a 19% lower one. 
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Figure 4-2: Crown Expert Success Rates, Global Data 

 

 Notably, success rates where the defence was the party raising expert evidence did not 

follow a similar pattern. In fact, where the defence alone raised expert evidence, it still saw a 

much lower success rate of 22%, compared to the base defence rate of 40%. The Crown success 

rate was still significantly higher than its base rate, at 56%, and Mixed Results were moderately 

higher, at 22%. These values need to be taken cautiously though, as cases where the defence 

alone raised expert evidence accounted for only 9 of the 206 cases. Moreover, when the overlap 

with legislated expert evidence cases is accounted for, only 4 cases remain in which the defence 

was the only party raising expert evidence. While the low volume of defence expert cases limits 

the significance of the associated statistics, it is itself notable that the defence raised expert 

evidence so infrequently relative to the Crown, and that over half of the cases in which it did 

were ones where the Crown possessed legislated expert evidence. However, when legislated 

expert cases are removed, the result, though limited to only four remaining cases, becomes even 
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starker. The defence succeeded in none of these four cases, with the Crown succeeding in two 

and the remaining two being Mixed Outcomes. 

Figure 4-3: Defence Expert Success Rates, Global 

 

 Instances of competing experts and joint experts were low; 5 cases and 1 case out of 206, 

respectively. Accordingly, limited significance can be attached to the associated statistics, as 

with the Defence Expert category. Despite this, it should be pointed out that these categories are 

where the defence enjoyed the highest rates of success. The defence was successful in 60% of 

the five Competing Expert cases, with the Crown succeeding in the remaining 40%. When the 

overlap cases with legislative expert evidence are filtered out, the defence was successful in each 

of the remaining three Competing Expert cases. Similarly, the defence succeeded in the only 

recorded Joint Expert case. 
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Figure 4-4: Competing Expert Success Rates, Global 

 

 In addition to the conventional expert evidence cases, 62 cases involving only legislated 

expert evidence were logged. These consisted largely of cases where breathalyser or Approved 

Screening Device (ASD) results were raised by the Crown, though there were some drug 

recognition test cases as well. The relative success rates of litigants in this category were broadly 

comparable to the results within the Crown Expert category, with the Crown succeeding in 61% 

of cases, the defence in 28%, and 11% being Mixed Results. Once again, the Crown enjoyed a 

significantly higher success rate relative to the base rate, while the defence success rate was 

significantly lower, though to a lesser extent. The Mixed Result rate was also moderately lower, 

at 6% less than its base rate.  
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Figure 4-5: Legislated Expert Success Rates, Global 

 

 There were also 12 cases which included both legislated and conventional expert 

evidence: the overlap cases. The additional conventional expert evidence was attributable to only 

the Crown or the defence in five cases each, while the remaining two cases included competing 

experts. Where the Crown was responsible for the conventional expert evidence, it succeeded 

60% of the time, with defence successes and Mixed Results occurring equally at 20% each. 

Where the defence was responsible for the additional expert evidence, it also succeeded 60% of 

the time, though in this case the remaining 40% was entirely Crown successes, with no Mixed 

Results. The Crown succeeded in both of the Competing Expert cases. 
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Figure 4-6: Overlap Case Success Rates, Crown Expert, Global 

 

Figure 4-7: Overlap Case Success Rates, Defence Expert, Global 
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Results: Statistics by Legislative Era 

 In addition to the above, the cases were also divided into two groups based on whether 

they were issued before or after the Supreme Court’s decision in White Burgess. The same 

statistical analyses as above were carried out for each of these groups, where applicable, so that 

inferences could be drawn about what, if any, effect the decision in White Burgess had on 

litigants’ success rates.  

 There were 130 cases in the pre-White Burgess (pre-WB) group and 76 in the post-White 

Burgess (post-WB) group. While the global base rates conformed to the hypothesised pattern (ie: 

relatively even success rates for Crown and defence), the pre-WB and post-WB base rates did 

not conform. In the pre-WB group, the success rate of the Crown in non-expert evidence cases 

was 38%, the defence success rate 46% and the Mixed Result rate 15%. In the post-WB group, 

the same rates were 50% for the Crown, 30% for the defence and 20% Mixed Results. Thus, in 

the pre-WB group, the defence enjoyed a notably higher success rate than the Crown, while this 

pattern reversed in the post-WB group.  
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Figure 4-8: Base Success Rates, Pre/Post-WB Group 

 

 This shift is clearly independent of the decision in White Burgess, as that jurisprudence 

only affected the law of expert evidence and should not therefore have had an impact on non-

expert evidence decisions. Given this, there are two possible explanations for the observed shift 

in success rates. The first is that it is a quirk of the population, the reported cases. Recall that in 

Chapter 3, one of the primary limitations of this work was that it only drew on reported cases in 

the CanLII database to establish the sample. Although these represent the entire population of 

reported cases, they do not necessarily reflect trends in unreported decisions. Second, there could 

be a lurking variable that is also influencing litigants’ success rates. For example, a shift such as 

this could result if changes occurred in the judicial composition of the Provincial Court of 

Manitoba. This latter possibility is more concerning, as an unaccounted variable could amplify or 

conceal the true impacts of expert evidence that this analysis attempts to study because it will be 

unclear how much of a given shift is attributable to expert evidence and how much is attributable 

to the lurking variable. 
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 In order to compensate for this phenomenon, in this portion of the analysis I compare the 

magnitude of the shifts that occurred in various categories between the pre-WB and post-WB 

groups relative to the shifts between the base rates of those groups, rather than comparing the 

success rates in absolute terms. From the pre-WB era to the post-WB one, the Crown success 

rate increased by 12%, while the defence success rate decreased by 17% and the Mixed Result 

rate increased by 5%. Comparing the magnitude of the shifts across eras in the other categories 

to these base shifts allows us to determine whether changes seen in those categories are 

attributable to the potential lurking variable. For example, if the Crown success rate in Crown 

Expert cases increases by 26% across eras, it can be estimated that 14% of that is attributable to 

expert evidence, since that is the amount of that shift in excess of the 12% change to success 

rates that the shift in base rates suggests occurred at the same time. 

 The Crown success rate in cases where only the Crown raised expert evidence was 69% 

pre-WB and 63% post WB. The defence success rates in the same category were 8% and 31%, 

respectively, and the Mixed Result rates 23% and 6%, respectively. Thus, the overall shifts in 

rates pre- and post-WB were -6% for the Crown, +23% for the defence and -17% for Mixed 

Results. Interestingly, all of the shifts in this category moved in the opposite direction to the 

shifts that occurred in the base category. The defence saw a significant increase in success rate in 

the post-WB era while Mixed Results decreased significantly, meaning that the courts were 

arriving at more absolute decisions which more frequently favoured the defence. While the 

decrease in Crown success rate of 6% is not very large on its face, it should be considered in the 

context of the shift in base Crown success rate which was happening at the same time, and which 

was a significant shift in the opposite direction. Though Crown success was impacted only 

slightly in absolute terms, the overall pattern within this category appears to suggest that 
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defendants’ ability to defend against Crown expert evidence was significantly bolstered 

following the decision in White Burgess. 

Figure 4-9: Crown Expert Success Rates, Pre/Post-WB 

 

 In the Defence Expert cases, the pre-WB success rates were 67% for the Crown and 33% 

for the defence, with no Mixed Result cases. This shifted post-WB to 33% for the Crown and 

67% Mixed Results, with no defence successes. Again however, the value of these statistics is 

limited by the small volume of defence expert cases, which included only six cases pre-WB and 

three post-WB. 
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Figure 4-10: Defence Expert Success Rates, Pre/Post-WB 

 

 Due to the low volume of Competing and Joint Expert cases, comparative statistics of 

these categories were deemed inappropriate, and are therefore not included in this analysis. 

However, the raw data regarding these categories is located at Appendix X should the reader 

wish to review it. 

 The final category for comparison is the legislated expert evidence category. Much like 

the cases in the base rate category, the success rate of legislated expert cases should not, in 

theory, have been affected by the decision in White Burgess, since the evidence admissibility 

framework which that decision revises does not apply to legislated expert evidence by definition. 

While the Crown success rate was within the margin of change expressed across eras by the base 

rates, both the defence success rates and the Mixed Result rates were not.  

 There were 41 cases in the pre-WB era that raised solely legislated expert evidence. 

Crown successes accounted for 56% of those, while defence successes accounted for 29% and 

Mixed Results 15%. The post-WB era included 15 legislated expert cases, with 67% being 
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Crown successes and 33% defence successes. Thus, from the pre-WB era to the post-WB era, 

Crown success rate shifted by +11%, defence success rate shifted by +4% and the Mixed Result 

rate shifted by -15%. 

Figure 4-11: Legislated Expert Success Rates, Pre/Post-WB 

 

 Much like the shift in the base rates across the pre- and post-WB eras, these shifts were 

unexpected. However, unlike the base rates, it is conceivable that the success rates of litigants 

may have been affected by the decision in White Burgess in legislated expert cases. While the 

law in this regard was not directly affected by that decision, White Burgess may have also had an 

indirect impact on legislated expert evidence cases by signalling a change in judicial attitudes 

towards expert evidence overall. A Supreme Court decision bringing expert evidence generally 

back into the spotlight could possibly have served to highlight the risks of such evidence and 

caused the wider judiciary to approach all such evidence with more caution, or to be more open 

to defence arguments against Crown-led legislated expert evidence. This could theoretically 
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explain the shift expressed in Figure 4-11, above, which would seem to indicate that the defence 

post-WB saw greater success in undermining the Crown case where legislated expert evidence 

was involved. 

 Although this possibility is worth highlighting, particularly to differentiate the shifts in 

this context from those observed in the base rates, it is beyond the scope of this paper to 

determine causation on this issue. It is equally likely that some other, outside shift occurred, 

particularly as legislated expert evidence cases, which in the present collection of cases 

predominantly took the form of impaired driving charges with breathalyser evidence, often 

include other complex issues, such as the lawfulness of a breath demand. Rather, it should 

simply be noted that legislated expert evidence outcomes, though theoretically an independent 

variable relative to the decision in White Burgess, may in fact have been influenced by that 

decision in an indirect fashion. 

Interpretation and Conclusion 

 When the above data is considered collectively, a number of patterns emerge. The most 

fundamental pattern is that, where expert evidence was involved, litigants’ success rates diverged 

considerably from their base rates. This demonstrates that the presence of expert evidence had 

significant influence over litigation outcomes. In the case of the Crown, this unfolded along 

hypothesised lines; in those categories where the Crown raised unopposed expert evidence, both 

conventional and legislated, the Crown’s success rate was significantly higher than the base rate. 

Interestingly though, in both the Competing Expert category and the Defence Expert Overlap 

category, which saw Crown legislated expert evidence opposed by defence conventional expert 

evidence, the Crown success rate was 40%, a mere 3% lower than the Crown’s base success rate. 
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 The data regarding the defence, while also diverging significantly from base rates, often 

did so in unexpected ways. In particular, the global results relating to the Defence Expert 

category are notable. Rather than increasing, the rate of success for the defence fell sharply 

where it raised expert evidence. As noted above, this contrast was even greater when the overlap 

with legislated expert cases was filtered out. At the same time, overlap cases where the Crown 

had legislated expert evidence and the defence raised expert evidence of its own was actually one 

of the categories where the defence saw some of the greatest success, at a rate of 60%. This was 

both unexpected and counter intuitive. Logically, one would expect the pattern of change in 

defence success rate to mirror that observed for the Crown; elevated success rates where the 

defence was the litigant raising expert evidence. Similarly, where the defence is calling experts 

to challenge or undermine legislated expert evidence of the Crown, it would make sense that its 

success rate would be lower than when the defence expert was not opposed, rather than higher. 

 Of course, these results need to be considered in their proper context, which is the small 

volume of defence expert cases, both in absolute terms and relative to the number of Crown 

expert cases. This paucity of defence expert cases renders it difficult to draw inferences from the 

data in defence-related categories; however, it also raises the question of why defence expert 

evidence is so infrequent compared to Crown expert evidence, potentially implicating other 

justice system issues such as inequality of arms, or access to justice. While explorations of such 

topics are beyond the scope of the present work, these findings bolster the importance of further 

research into these areas. 

 Comparing data across eras indicated that the decision of the Supreme Court in White 

Burgess had little impact on Crown success rates. These remained elevated relative to the base 

rates, even after the increase in base Crown success rate across the pre-WB and post-WB eras 
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was taken into account. The exception to this categorization of the results was in the Defence 

Expert category, which saw Crown success drop considerably post-WB (see Figure 4-10). 

However, the number of post-WB cases in this category was small, and while the Crown success 

rate fell significantly in this category, defence successes were absent altogether, being 

completely subsumed by Mixed Results. 

 While the decision in White Burgess did not directly curb Crown success rates to a 

noticeable extent, it does seem to have bolstered defence success rates to some degree. In both 

the Crown Expert and Legislated Expert categories, defence success rate tended to absorb 

significant proportions of the Mixed Results, meaning that even if the Crown was not succeeding 

less overall, the defence was getting more favourable results in the remaining cases, with fewer 

decisions going both ways. Again, this is particularly significant considering that the opposite 

trend was expressed in the shift of base rates, which saw a major decrease in defence success rate 

along with a slight increase in Mixed Results. 

 Overall, the data shows that raising expert evidence generally resulted in a significantly 

higher success rate for the Crown, though the responsiveness of success rates for the defence was 

less predictable, actually decreasing significantly in the Defence Expert category, though there 

were also far fewer available data points. What the limited data in some of the other categories 

indicates is that Crown success rates appear to align more closely with the base rate where 

opposing expert evidence is present. Furthermore, the decision in White Burgess had little effect 

on the Crown’s success rates generally, though it does seem to have enhanced the ability of the 

defence to obtain more successful outcomes. 

 In some respects, the data behaved as hypothesised, particularly as concerns the Crown, 

while in others it did not, as in the case of the defence to an extent. While the data does suffer 
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from a number of limitations, which have been thoroughly outlined, these results nevertheless 

provide a number of interesting insights into the influence of expert evidence on litigation 

outcomes in the Provincial Court of Manitoba. The question now becomes: what should be taken 

away from this data and what, if anything, should be done in response? These are the questions 

that I will seek to address in the next, and final, section of this paper. 
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CHAPTER 5: CONCLUSION 

 

 

 

Introduction 

 At its outset, the project described in this paper was envisioned as a form of “health 

check” for expert evidence in the criminal justice system; a way to measure the extent to which 

unreliable expert evidence may be bypassing existing safeguards. In the past, such issues have 

only been identified retrospectively, after the damage has been done. Thus, it is important to 

develop more proactive approaches, to avoid similar injustices going forward. The method 

described here is offered as one such tool. 

This paper began with a review of the salient cases in Canadian expert evidence 

jurisprudence, starting with Mohan, which established the modern admissibility test for expert 

evidence, and then described several of the subsequent cases which modified and filled out the 

Mohan test. This review culminated with White Burgess, which represents the last major 

Supreme Court decision regarding expert evidence admissibility. 

Chapter 2 undertook a similar discussion regarding the academic literature that has 

emerged on the topic of expert evidence. It identified a divergence between judicial 

commentaries, which describe the law of expert evidence as becoming ever more stringent, and 

academic commentaries, which have raised numerous concerns regarding the ongoing admission 

of dubious expert evidence. It concluded by situating the present work within this wider 

discussion, suggesting that this method could be used to determine the effectiveness of expert 
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evidence safeguards and help to determine the extent to which dubious expert evidence may be 

present in the criminal justice system. 

Chapter 3 detailed the methods relied on in this paper, including how cases were selected 

and categorized, and the calculation of the statistics that were presented. It was defined as 

quantitative in nature, rather than qualitative. After that the limitations of the present work were 

discussed, the primary limitation being that the method used here can only establish correlation 

and not causation. Despite this, the present method does allow for efficient assessment of large 

numbers of cases and offers fewer opportunities for bias to influence the results than qualitative 

methods which involve more subjective assessments. 

In Chapter 4 the results themselves were described. The data showed a pattern of 

significantly elevated success where Crown expert evidence was led. The data relating to defence 

expert evidence was more unusual, demonstrating unexpected patterns where success was greatly 

diminished where the defence alone called experts. The conclusions that could be drawn 

regarding the defence were limited however, due to the small number of defence expert cases. 

This brings us to the present, and final, chapter of this study. The question that remains 

now is what conclusions can be drawn from the data that has been presented, as informed by the 

wider literature. In the chapter that follows, I address this question and make a number of 

recommendations based on the conclusions that are drawn. 

 In the preceding chapter, a number of key findings were established, including that 

Crown success rates were much higher than the base success rate where it raised expert 

evidence: 22% higher where the Crown alone raised conventional expert evidence and 18% 

where the Crown raised legislated expert evidence. This trend was also unshaken by the changes 

to the law regarding expert evidence admissibility which occurred in the Supreme Court’s 
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decision in White Burgess. The obvious question that flows from this now is whether this pattern 

should be interpreted as concerning. 

 Precisely what level of departure from base success rates should be considered 

concerning remains an open question. As discussed previously in this study, to some extent an 

increase in success rates where expert evidence is raised may be entirely natural; a reflection of 

those cases where investigation resulted in a stronger evidentiary base and not reflective of 

deeper systemic issues whatsoever. At what point though is the threshold of concern crossed, and 

when does a heightened success rate where expert evidence is involved become a cause for 

concern? Without far more data, that question may be impossible to answer with certainty. A 

similar study, conducted across several court levels and jurisdictions, and analysing for any 

change in trends correlated to the adoption or use of subsequently disproven expert evidence 

techniques could be of assistance in this regard; however, such a project would require 

significantly more time and resources than could be dedicated to the present work.  

 That said, I would submit that there are three factors which support the assertion that the 

trends identified in this paper are concerning and should be the subject of further investigation. 

First, is the magnitude of the differences in success rates; second, is the number of examples 

other authors have provided of demonstrably unreliable evidence currently in use; and third, is 

the consistent historical experience of unreliable expert evidence slipping through established 

safeguards. I will address each of these in turn.  

Discussion and Policy Recommendations 

 To start, an increase in success rate of 17% - 22%, respectively, is significant by most 

metrics. Figure 5-1, below, demonstrates this quite clearly: 
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Figure 5-1: Comparative Success Rates, Global 

 

Not only is the magnitude of the increase large, it is also remarkably consistent across these 

categories. The Legislated & Crown Expert graph is of particular note. That the Crown would 

call conventional expert evidence alongside legislated expert evidence would suggest that there 

was some deficiency in the legislated evidence that required explanation. In other words, these 
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cases, logically, should have been the ones in which the defence was best situated for success. 

Yet, of the four categories shown, this is the one with the lowest defence success rate, and the 

most Mixed Results. Thus, despite varied types of expert evidence and situations, Crown success 

remains at a relatively consistent level of elevation, even where intuitively one would expect to 

see a greater proportion of defence successes.  

 The present data should also not be considered in a vacuum; rather it must be evaluated in 

light of past findings and the wider literature. Having already conducted an extensive review of 

the literature above, I shall not re-address this topic here. It is sufficient for the present purpose 

to point out that many authors have raised concerns regarding specific types of expert evidence 

that they claim are not sufficiently reliable for inclusion in the justice process and which 

continue to be used regardless. When other authors can point to discrete examples of failures by 

the existing safeguards to effectively filter out unreliable expert evidence, it gives further reason 

to be suspicious of the type of results found here. Furthermore, such failures are not new or 

unique. Canada’s long history of state funded reviews into wrongful convictions and similar 

injustices has demonstrated that this is a regularly and consistently recurring issue for the justice 

system. This also underscores the contribution of the present work to this wider discussion: it 

provides a method of measuring the extent to which dubious expert evidence is an ongoing 

problem. This is a pressing and real concern, given the number of times that the Canadian justice 

system has identified such issues in the past. 

 It is in this context that the findings of this paper must be understood. Given the above, 

such a large positive gap in success rates simply cannot be accepted at face value, but instead 

ought to be further interrogated for meaning. While it may in fact be a product of possessing 
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better evidence, or some other natural factor, the wider literature provides ample reason to doubt 

this assertion on its face and investigate further.  

 At this stage, it might be pointed out that while the Crown-related data largely unfolded 

along hypothesised lines, the defence data did not. One might argue that this inconsistency 

weakens the suggested connection between success rates and admission of unreliable expert 

evidence. However, as has been noted on a number of previous occasions, the quantity of data 

regarding defence expert evidence is far lower than that pertaining to Crown expert evidence, 

diminishing its relative persuasiveness. While the unexpected results bear further exploration, 

they should not be seen as inherently contrary to the results pertaining to the Crown. This is 

particularly so because it is not necessarily true that Crown and defence are equally able to raise 

expert evidence, nor that the same factors drive their respective decisions to do so or not.  

 At the same time, from a policy perspective, admission of unreliable evidence is much 

more concerning relative to the Crown than to the defence. This is because of that fundamental 

principle that no innocent person should be made to suffer an undeserved punishment by the 

justice system. I am not suggesting here that the reverse situation, a guilty person evading 

punishment, is trivial; such an outcome too has the potential to undermine the administration of 

justice. However, it is the former principle that has been given primacy. 

 Consequently, the primary conclusion to be drawn from this work is that further work 

needs to be done. Having applied this method experimentally on a small scale, restricted to a 

single court level in a single jurisdiction, it would be beneficial now to pursue a similar 

experiment with a broader scope. A larger collection of jurisprudence that encompasses multiple 

courts and jurisdictions would assist in developing data in areas where it was lacking here, 

specifically data as it pertains to defence, competing and joint expert evidence. It could also be 
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used to compare jurisdictions and the impact of other cases and significant events that have 

developed the jurisprudence and attitudes of legal actors in this area of the law. Finally, this 

would provide further insights into the accuracy of the inferences drawn here. 

 At least within the court level and jurisdiction surveyed here, the data does reveal some 

reason to be concerned about the admission of expert evidence led by the Crown. Considering 

the importance of this issue to the administration of justice, and the severe potential 

consequences that the admission of unreliable expert evidence could have, it would behoove 

provincial authorities to investigate this further, particularly in light of the views and results 

expressed in other recent literature. A review of existing forensic methods, undertaken in 

cooperation or consultation with the appropriate scientific bodies, should be undertaken. Other 

commentators have already made similar suggestions, and these are only bolstered by the present 

work.  

 The most appropriate starting place would be to ensure that more of the recommendations 

from past inquiries are implemented, as suggested by Cunliffe and Edmunds.137 These inquiries 

represent sophisticated and well-funded explorations into expert evidence issues and offer very 

valuable insights as a result. How this is to be done is a more difficult question. That these 

recommendations have not already been more fully adopted suggests a certain level of political 

reticence, which in turn suggests that political solutions, such as passing legislation, are not 

realistic. Given this, it may fall to academia and practitioners to mobilise and push for these 

changes to be made. This could perhaps be achieved through collectives such as provincial Law 

Societies, or in a more grass-roots manner through public awareness campaigns that utilise social 

media. 

                                                 
137 Cunliffe & Edmond, supra note 102 at 5 (Westlaw version). 
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 Another theme throughout the academic commentary is that legal actors are simply not 

equipped to assess many of the issues with expert evidence as it is beyond their knowledge. A 

national legal-scientific advisory counsel of some sort may be a useful resource to address this. 

Such a body could offer referral services and accreditation to individuals to act as experts in a 

legal context, helping to filter out those who’s credentials and abilities are not what they seem 

(such as Dr Charles Smith), and assemble reference materials specifically for the use of legal 

practitioners. It could provide a focal point for further research into expert evidence issues as 

well. Similarly, such a body could provide regulation for forensic labs and other, similar 

services. Centralization and standardization of expert evidence resources and regulation could be 

of great assistance. Of course, such a solution carries with it the drawbacks of funding 

requirements and the need to ensure that a certain level of independence from government is 

maintained. However, these are challenges that will need to be faced with most solutions that go 

beyond alterations to legal tests. 

 If larger scale application of this method supported its efficacy, it could be used as a 

relatively simple and inexpensive benchmarking tool for gauging the strength of jurisprudential 

developments and the relative strengths of different jurisdictions’ expert evidence protections. 

Policymakers could fund a study along this line after implementation of new laws, for example, 

to decide whether the changes were effective and whether further review is necessary. Another 

potential use would be for assisting in identification of particular types of problematic evidence. 

The success rates of new or suspect expert evidence methods could be compared against those of 

more well-established and interrogated methods, as a way of determining whether greater efforts 

and resources should be directed towards investigating that method for reliability.  
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 While this method will never be a substitute for a more direct, qualitative method of case 

and evidence assessment, it can offer a tool to do high level comparisons and identify where 

problems may exist, thus helping to direct investigative resources more efficiently. It also allows 

for a less bias-prone snapshot of a large number of cases. In other words, while it may not tell us 

what is wrong, or necessarily even if something is wrong, it can tell us where to look and direct 

our efforts. 

Conclusion 

 At the outset, this work sought to address the inherent hazards presented by the use of 

expert evidence in the criminal justice system. While expert evidence undoubtedly adds powerful 

tools to society’s arsenal in the search for truth, it carries with it the danger that the tools will be 

misused or misunderstood. The consequences when this occurs can be dire, not just for accused 

persons, but also for the administration of justice itself. Canada’s justice system has seen such 

consequences first-hand, repeatedly over time and on a significant scale. The present work offers 

a way to help identify when expert evidence safeguards may be failing by measuring and 

comparing the relative success rates of litigants. Where a litigation party sees higher positive 

gaps between its base success rate and its success rate when introducing expert evidence, the 

likelihood increases that unreliable expert evidence is being allowed to influence outcomes.  

 Applying this method to a decade of case law from the Provincial Court of Manitoba 

showed that the Crown, but generally not the defence, sees a 17%-22% higher rate of success 

when raising expert evidence than it sees in non-expert evidence cases. Given the wider literature 

and past experience, this gap is sufficient to raise concerns and justify further investigation on 

the topic. Application of this method should be expanded to multiple court levels and 

jurisdictions with more resources, allowing for more concrete conclusions to be drawn and 
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elucidating some of the other developing patterns identified here. Given these results, legal 

actors in Manitoba should undertake a review of the forensic and other expert evidence methods 

currently in use, in order to better guarantee their reliability for court purposes. Greater effort 

should be made to implement the recommendations of past inquiries, and consideration should 

be given to the establishment of a centralised body to regulate and research expertise in the legal 

context. 

 The dangers of expert evidence can be managed and mitigated. Given the severe 

consequences that can arise, for individuals and society alike, it is the responsibility of all legal 

actors and commentators to help prevent such consequences from being realised. I hope that by 

developing the present method, I have contributed to that endeavour in my own small way, as we 

all have a duty to help prevent our justice system from repeating the mistakes of the past. 
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