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ABSTRACT 

Disputes can arise during commercial transactions no matter how well planned the business was 

or how comprehensively drafted the contract signed between the parties. Alternative dispute 

resolution (ADR) processes, substituting litigation, have become popular for helping parties 

resolve disputes amicably, among other advantages. The purpose of this study is to consider 

opinions of academic scholars on the use of ADR processes in commercial transactions. 

Particularly, the extent of use of these processes for resolving disputes arising from mergers and 

acquisitions (M&A) in Canada is tested using a qualitative research methodology with 

participants (M&A practitioners and ADR specialists) from different provinces across Canada. 

The study evaluates the use of mediation and arbitration – both being the major types of ADR 

processes – and reveals the near non-existent use of ADR processes in M&A transactions 

including the reasons thereof. Finally, this thesis suggests ways by which ADR can be better 

utilized for M&A disputes. 
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CHAPTER ONE 

INTRODUCTION TO ALTERNATIVE DISPUTE RESOLUTION PROCESSES AND 

MERGERS & ACQUISITIONS 

 

This thesis examines the use of Alternative Dispute Resolution (“ADR”) processes in 

business transactions, with a focus on mergers and acquisition (“M&A”) transactions in 

Canada’s corporate market.  

Disputes can arise during commercial transactions no matter how well planned the 

business was or how comprehensively drafted the contract signed between the parties.
1
 

According to Stephen Morrison, some complex transactions fall apart for the wrong reasons, 

such as irreconcilable differences of the parties during the negotiation phase of the transaction.
2
 

While many scholars have written about commercial ADR and how ADR is preferred to 

litigation for resolving conflicts in the corporate world, there is a dearth of literature on the use of 

ADR in M&A transactions.
3
 The purpose of my research is to consider the types of disputes that 

occur in M&A transactions and the best processes for resolving them without recourse to 

                                                           
1
 Arthur J Gemmell, “Culture as a Successful Factor in International M&A Dispute Processes” (2015) 70:2 Disp 

Resol J 85; Fidelma White, Commercial Law (Dublin: Thomson Round Hall, 2002) at 753. 
2
 Stephen Morrison, “Deal Mediation: Resolve Issues as they arise”, CMA Magazine 85:2 (March-April 2011) 34 at 

35. Some of the wrong factors contributing to the failure of M&A transactions are also inherent in the post-merger 

integration process. During the post-merger integration stage, the transactional phase of the deal has been completed 

and the companies have become legally fused as one. However, studies reveal that some M&A transactions fail to 

deliver value and achieve the desired merger goals as a result of improperly-managed disputes and lack of an 

effective integration process. See generally Stephen Gates, “Measuring Performance During M&A Integration” 

(2003) 36:2 Long Range Planning 167–85; Marc J Epstein, “The Drivers of Success in Post-Merger Integration” 

(2004) 32:2 Organizational Dynamics 174–89.   
3
 See generally Barry Leon, “Dispute Resolution in the Recession: Businesses may prefer ADR to Litigation”, 

Lawyers Weekly (13 February 2009) online: 

<http://www.mondaq.com/canada/x/74494/Arbitration+Dispute+Resolution/Dispute+Resolution+In+The+Recessio

n>; William G Horton, “ADR in Canada: Options for the Appropriate Resolution of Business Disputes” (2009) 21:2 

Advocates’ Soc J 11-23; Igor Ellyn, Litigating and Arbitrating Business Disputes (Markham: LexisNexis, 2015); 

Genevieve A Chornenki & Christine E Hart, Bypass Court: A Dispute Resolution Handbook, 5th ed (Toronto: 

LexisNexis, 2015); Steven Schwartz, “The Business and Legal Communities look to ADR” (1996) 51:2 Disp Resol 

J 34-39; Stephen L Hayford, “Alternative Dispute Resolution” (2000) 43:1 Business Horizons 2-4; See also Robert 

D Stephens, David B Stephens & John P Kohl, “Alternative Dispute Resolution in the MBA Curriculum: Corporate 

Practice, Curriculum Content, and the MBA Curriculum Reform Movement” (2013) 68: 4 Disp Resol J 13–17. 

http://www.mondaq.com/canada/x/74494/Arbitration+Dispute+Resolution/Dispute+Resolution+In+The+Recession
http://www.mondaq.com/canada/x/74494/Arbitration+Dispute+Resolution/Dispute+Resolution+In+The+Recession
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litigation. In so doing, I attempt to fill a gap in Canadian ADR literature as it does not examine 

ADR in relation to mergers and acquisitions.  

I argue that ADR processes are not well-utilized in resolving M&A disputes in Canada 

and I provide the attributable causes. Through my thesis, I attempt to reveal the extent to which 

parties have incorporated ADR into M&A and how ADR processes can be better used 

throughout the various stages of M&A transactions in the future.
4
 

In this chapter, I describe ADR and the different types. I also highlight the institutional 

frameworks that exist for ADR both nationally (within Canada) and internationally to show its 

extent of acceptance and its institutionalization. Additionally, I explain the concept of mergers 

and acquisitions, its different types, and some of the reasons corporate firms engage in M&A 

transactions. Finally, I provide a brief overview of the governing legislation of M&A in Canada 

in this chapter.  

In the next chapter, I consider the relevant literature on the application of ADR processes 

to M&A disputes. I compare and contrast the views of various scholars and analyze their 

opinions on the use of ADR processes in resolving transactional (M&A) disputes. Chapter three 

sets out the methodology that is adopted for my research, enumerates my research goals, and 

provides a synopsis of few studies with similar methodology from other jurisdictions. In Chapter 

four, I discuss my research findings on the use of ADR processes in M&A disputes in Canada. 

My final chapter summarizes the findings of my research, delineates the highlights, and makes 

recommendations for further research in the area of M&A disputes and the ADR processes to 

resolve them.  

                                                           
4
 Dana Mattioli “Competition, Stock Surge Fuel Boom In Mergers”, Wall Street Journal (19 July 2014) A1, online: 

<https://www.wsj.com/articles/competition-stock-surge-fuel-boom-in-mergers-1405722751> at 1; Mattioli observed 

that “integrating two companies can be a tricky proposition which doesn’t work out all the time,” thus the need to 

take a look at how ADR might be useful in resolving disputes that arise in M&A transactions.  

https://www.wsj.com/articles/competition-stock-surge-fuel-boom-in-mergers-1405722751
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Alternative Dispute Resolution (ADR)  

 ADR processes like mediation and negotiation have been used by people since time 

immemorial. Historically, ADR can be traced back to the 1970s when there was great 

dissatisfaction with the adjudicatory system of the United States of America.
5
 This led to the 

emergence of an alternative method of resolving disputes without recourse to the courts.
6
 The 

early proponents of ADR encouraged inter-personal dispute resolution methods in order to 

reduce the cost of litigation and the delay occasioned by the long and complicated courtroom 

process.
7
 Frank E.A. Sander, a Harvard Law School professor, contributed significantly to the 

development of ADR in the 1970s.
8
 Sander identified five determinants that point to the dispute 

resolution mechanism that could be adopted in different situations: 

[T]he nature of the dispute; the relationship between the disputants, the amount of 

money involved in the dispute; cost, which has been interpreted as both the 

amount of the claim and the cost to pursue the claim; and speed, which has been 

interpreted as both the desire for quick resolution and the need for urgent 

intervention.
9
 

 

 With these determinants, parties can identify their best recourse towards resolving their 

disputes. Ericka Gray posits that: “in proposing these criteria, Sander laid the groundwork for 

integrated case-screening mechanisms and diversion to ADR.”
10

 Sander was further consulted in 

the pilot projects of court-connected ADR processes, known as multi-door courthouses, in some 

cities of the United States in 1985.
11

 Multi-door courthouses have since evolved and the judicial 

system even in Canada now encourages the use of mandatory mediation before certain cases 

                                                           
5
 Andrew Pirie, Alternative Dispute Resolution: Skills, Science and the Law (Toronto: Irwin Law, 2000) at 6; 

Stephen B Goldberg & Margaret L Shaw, “The Past, Present and Future of Mediation as Seen through the Eyes of 

Some of its Founders” (2010) 26:2 Negotiation J 237–53. 
6
 Pirie, supra note 5 at 6. 

7
 Ibid. 

8
 Ericka B Gray, “Creating History: The Impact of Frank Sander on ADR in the Courts” (2006) 22:4 Negotiation J 

445. 
9
 Ibid at 446. 

10
 Ibid. 

11
 Ibid. 
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proceed to the courtroom.
12

 Some cases that would otherwise proceed to litigation are therefore 

resolved during mediation sessions thereby decongesting the courtrooms. However, this thesis 

does not consider court-connected ADR. It only discusses private recourse to ADR processes by 

parties to M&A transactions.  

ADR is simply an alternative means of resolving disputes without going to court.
13

 It has 

been defined as “the use of any form of mediation or arbitration as a substitute for the public 

judicial or administrative process available to resolve a dispute.”
14

 ADR includes additional 

processes such as negotiation, fact finding, med-arb (a hybrid of mediation and arbitration), 

mini-trials, summary jury trials, ombudsperson procedures and others.
15

 ADR can be elective or 

determinative.
16

 Elective ADR is a process that facilitates a discussion between the disputing 

parties in the form of a negotiation, but does not provide an outcome that is legally binding on 

either of the parties.
17

 Elective ADR could involve a third party, being a mediator or a legal 

expert, who coordinates the process and creates an avenue for both parties to express their 

opinions or grievances.
18

 Ultimately, the duty to settle rests with the parties themselves as the 

neutral party can neither impose a decision nor compel an action to be done. Determinative 

ADR, on the other hand, is a non-court process which involves a third party (e.g. an arbitrator) 

                                                           
12

 John Lorn McDougall & Michael D Schafler, “Multi-Jurisdictional Guide to Dispute Resolution” (8 November 

2012), online: JD Supra<http://www.practicallaw.com/dispute-MJG, 2012/13>; see generally J Macfarlane, Court-

Based Mediation of Civil Cases: An Evaluation of the Ontario Court (General Division) ADR Centre (Toronto: 

Ministry of the Attorney General, 1995).  
13

 Broadbent Nigel, “Alternative Dispute Resolution” (2009) 9:3 Legal Info Mgmt 195. 
14

 David B Lipsky & Ronald L Seeber, “Patterns of ADR Use in Corporate Disputes” (1999) 54:1 Disp Resol J 66. 
15

 Robert D Stephens; David B Stephens & John P Kohl, “Schools Lag in the Teaching of ADR: A Call for Reform” 

(2005) 60: 1 Disp Resol J 38 at 40. 
16

 Pirie, supra note 5. 
17

Ibid. 
18

 Ibid. 

http://www.practicallaw.com/dispute-MJG
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who makes a finding and can act in a determinative capacity.
19

 The outcome of determinative 

ADR is binding on the disputants. 

ADR has been praised for its confidentiality as opposed to the court system which is 

usually open to the public, and this feature helps to protect commercial integrity and attracts 

corporate entities to attempt resolution through ADR processes.
20

 Typically, business executives 

should not bring to the public, information that could harm or compromise the integrity of their 

companies.  

ADR usually helps to preserve or at least not destroy the relationships of disputing 

parties. In John Lande’s research, one executive gives a hypothetical example: 

The last thing you want to do is to sue one of your regulators, even though 

you[a]re right under the law. This is not the thing to do. You pick up the phone 

and you call George [last name] and you say, “George, I’m having a problem 

within the bowels of your organization. We think we [are] right. Our lawyers 

want to bring a lawsuit, but I’d like to sit down and talk to you to see if we can 

find a win-win here and interpret this thing.” A lawsuit is messy and polarizes 

people.
21

 

 

 ADR considers the factors that have led to the dispute and enables the parties to address 

extraneous issues (whether legal or not), while litigation primarily focuses on the legal issues for 

determination.
22

 This is specifically true of mediation which provides the parties with some 

control over the process and enables them to actively participate and discuss issues culminating 

in the actual dispute.
23

 Arbitration on the other hand is quite formalized and the parties are 

usually unable to discuss matters other than the specific issues submitted to arbitration. ADR 

processes (except arbitration for the reason noted above) therefore consider extraneous issues 

                                                           
19

 Ibid. 
20

 Aaran Fronda, “Alternative Dispute Resolution: Alleviating Burdens all around” (2014) 25:7 Intl Tax Rev 26. 
21

 John Lande, “Getting the Faith: Why Business Lawyers and Executives Believe in Mediation” (2000) 5:137 Harv 

Negot L Rev 137 at 188. 
22

  Pirie, supra note 5 at 148. 
23

 Lande, supra note 21 at 138, n 1. 
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that may have led to the real dispute and help to resolve the disputes within the context of the 

identified issues.
24

 This confirms that disputes occur as a result of a build-up of events, and ADR 

processes provide an opportunity for the dispute to be resolved alongside the culminating factors 

that have led to the dispute. With the timely intervention of a well-trained ADR specialist, the 

disputants may be able to identify and understand their personal and cultural differences which 

may otherwise hinder their dispute resolution goals.
25

 

ADR allows clients to be serviced in a less-formal and cost-effective environment. 

Consequently, the courts should not be the first point of call when business disputes arise.
26

 

Litigation should only be resorted to after other means of resolving the disputes have been 

attempted but to no avail.
27

 The traditional and most-commonly adopted types of ADR processes 

are negotiation, mediation and arbitration, and each of these are discussed in turn. 

Negotiation 

Negotiation is a core activity that all people engage in.
28

 Negotiation occurs often, both 

formally and informally, when people bargain in order to reach an agreement or settle a 

difference.
29

 Cohen describes it as using “information and power to affect behavior within a 

‘web of tension.”’
30

 From the commercial perspective, negotiation is said to be the process of 

                                                           
24

 Context could be organizational, cultural, psychological, communal or legal. “Such contexts matter because they 

help produce conflicts and ways of understanding them and provide rules, constraints, shared expectations, 

conventional practices, and incentives and barriers to the resolution of the disputes in particular ways”. See 

generally, Craig A McEwen, “Toward a Program-Based ADR Research Agenda” (1999) 15:4 Negotiation J 325–58; 

Pirie, supra note 5. 
25

 See chapter 2 on how culture can be a deal breaker and how the intervention of a deal mediator can help the 

parties to resolve cultural differences that result into business disputes. 
26

Amy Lin Meyerson, “Alternative Dispute Resolution”, GPSolo Magazine 32:1 (Jan/Feb 2015) 6. 
27

 Ibid. 
28

 Herb Cohen, You can negotiate anything (Toronto: Bantam Books, 1980) at 16. 
29

 Ibid. 
30

 Ibid. 
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resolving parties’ differences which arise at any stage of their contract.
31

 The art of negotiation in 

any commercial transaction cannot be over-emphasized because every business deal is a product 

of a robust negotiation process. Negotiation is therefore crucial in business environments. It is an 

art of compromise which is used whether or not there has been a dispute. A well-conducted 

negotiation process can resolve impending conflicts, foster the relationships of the parties and 

encourage a productive and business-friendly environment.  

Negotiation is at the very core of the existence of other types of ADR processes. For 

example, negotiation is intricately woven into the selection process of a mediator in a mediation 

process. Likewise, the parties to an arbitral proceeding also negotiate the terms of the arbitration 

agreement or procedure before the commencement of the arbitration process. In mergers and 

acquisitions, negotiation is harnessed at every stage of the transaction. Parties definitely need to 

negotiate the terms of the M&A agreement(s) at the initial stage of the transaction.  Also, when 

disputes occur, parties tend to speak about them and seek solution, thus attempting negotiation 

before recourse is made to the specific dispute resolution provision provided by the parties in 

their agreement. A feature of negotiation is the absence of a neutral third party to facilitate the 

process or render a decision. The parties attempt to resolve their differences by themselves 

without an independent third party acting as a facilitator or decision-maker. Although the parties’ 

attorneys can jointly facilitate a negotiation process, they do this as interested parties and not as 

neutrals. Negotiation can be included in an agreement as the first dispute resolution process to be 

adopted, before moving to other ADR processes.
32

 An example of a negotiation clause is: 

                                                           
31

 See B Farington & DWF Waters, Managing Purchasing (London, UK: Chapman & Hall, 1994). 
32

 Some negotiation clauses further provide for different escalation steps where negotiation itself fails and usually, 

the ultimate ADR process suggested is arbitration within a specific number of days after the dispute has arisen and 

negotiation has failed. 
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The parties shall attempt in good faith to resolve any dispute arising out of or 

relating to this Agreement promptly by negotiating between executives who 

have authority to settle the controversy and who are at a higher level of 

management than the persons with direct responsibility for administration of 

this contract. The parties shall elevate the issues to their respective upper 

management levels as necessary to resolve the dispute.
33

 

 

Mediation  

Mediation is defined as the “intervention into a dispute or negotiation by an acceptable, 

impartial and neutral third party, who has no authoritative decision-making power, to assist 

disputing parties in voluntarily reaching their own mutually acceptable settlement of issues in 

dispute.”
34

 The goal of the mediator is therefore not to impose a resolution but to assist the 

disputants by facilitating their negotiations to result in a mutually satisfactory outcome for the 

parties.
35

 Mediation is known to be a form of assisted negotiation,
36

 and sometimes referred to as 

an ‘adjunct of negotiation’
37

 because the parties, with the assistance of the mediator, try to 

resolve their disputes by themselves. Mediation is a combination of two processes.
38

 The first 

process is that the disputing parties must jointly decide to submit to mediation, and secondly, the 

selected third party must agree to participate in the process as a mediator.
39

 Mediation is widely 

accepted as a means of resolving commercial disputes because a skilled mediator can ensure that 

                                                           
33

 Lenne Eidson Espenschied, Contract Drafting: Powerful Prose in Transactional Practice, 2nd ed (Illinois: 

American Bar Association, 2015) at 235. 
34

 Christopher Moore, The Mediation Process: Practical Strategies for Resolving Conflict, 2nd ed (Sans Francisco: 

Jossey-Bass, 1996) at 14. 
35

Ibid. 
36

 Chornenki & Hart, supra note 3. 
37

 J Merrills, Arbitration (Cambridge: Cambridge University Press, 2005) at 28. 
38

 James A Wall, John B Stark & Rhetta L Standifier, “Mediation” (2001) 45:3 J Conflict Studies 371. 
39

 Ibid. 
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the parties are able to achieve a win-win situation.
40

 Empirical studies show that mediation 

participants are generally satisfied with the process.
41

 

A savvy mediator
42

 can make the entire mediation experience productive for the parties. 

The role of a skilled mediator cannot be overemphasized. The mediator manages how the 

disputants talk about the conflict, prevents one party from dominating the session, and adopts 

strategies that enable the disputants to push towards their goals.
43

 Although the seriousness of the 

dispute, power relations between the parties,
44

 and the type of issue are factors that may mitigate 

the influence of the mediator over the process, the mediator’s approach still goes a long way in 

making the process yield some level of desirable outcomes for the disputants.
45

 Other than 

playing a facilitative role, a mediator can also adopt an evaluative approach which allows him or 

her to provide the parties with direction by assessing and analyzing the strengths and weaknesses 

of their claims and helping them develop solutions.
46

 

One key feature of mediation is the ability of the mediator to promote voluntary decision-

making by the disputants to help them reach a mutually acceptable decision.
47

 Although there is 

                                                           
40

 A win-win experience occurs where the disputing parties are able to agree on a conclusion that is beneficial to 

them and that promotes the interests of each of the parties. In this situation, the parties are satisfied with the outcome 

of the mediation, and both parties can be said to have ‘won’. 
41

 Lande, supra note 21 at 139; Victoria Hall, “Survey Shows How Mediation can be Successful” (2013), online: 

Mediate.com <http://www.mediate.com/articles/HallV1.cfm>; Stephen R Marsh, “The Truths behind Mediation” (2000), 

online: ADRR <http://www.adrr.com/adr3/other.htm>. 
42

 A savvy mediator is one who possesses strong communication skills which are broadly categorized as reflective 

listening skills, productive questioning skills, connecting skills, non-blaming and non-defensive response skills. See 

Peter Bishop et al, The Art and Practice of Mediation, 2nd ed (Toronto: Emond Montgomery Publications, 2015) at 

136. For more attributes of a skilled mediator, see generally Walter A Maggiolo, Techniques of Mediation (Dobbs 

Ferry, NY: Oceana, 1971). 
43

 John M Haynes, Gretchen L Haynes & Larry Sun Fong, Mediation (Albany, NY: SUNY Press, 2004) at 23-24. 
44

 Power relations between the parties could be balanced or imbalanced. Where one party has an unfair level of 

control over the other, such party is said to wield power thus creating power imbalance between the parties. In this 

situation, Bishop, supra note 42 at 86 notes that “mediation processes may lack sufficient procedural safeguards to 

ensure that the weaker party is protected from exploitation by the stronger party.”  
45

 Wall, Stark & Standifier, supra note 38. 
46

 Bishop, supra note 42 at 73. 
47

David Quinn, “Promoting Alternative Dispute Resolution Methods”, Irish Medical Times (21 January 2011) 22. 

http://www.mediate.com/articles/HallV1.cfm
http://www.adrr.com/adr3/other.htm
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no certainty of successful resolution, the mediator encourages the disputants to discuss their 

differences with an aim to resolve and reach an agreement.
48

 Like other ADR processes, 

mediation is confidential; a mediator can therefore not be compelled to testify in court other than 

in exceptional circumstances.
49

 An example of a mediation clause: 

The parties shall submit any dispute or claim in law or equity arising out of this 

agreement to neutral, non-binding mediation before beginning arbitration, 

litigation, or any other proceeding before a trier of fact. The parties shall act in 

good faith to identify a mutually acceptable mediator. If a mediator cannot be 

agreed upon by the parties, each party shall designate a mediator and those 

mediators will select a third mediator who will act as the neutral mediator, 

assisting the parties to mediate in good faith to reach a resolution. If the dispute 

or claim is resolved successfully through the mediation, the resolution will be 

documented by a written agreement executed by all the parties. If the 

mediation does not successfully resolve the dispute or claim, the mediator will 

provide written notice to the parties and the parties may then seek an 

alternative form of resolution of the dispute or claim, according to the 

remaining terms of this agreement and other rights and remedies afforded to 

them by law.
50

 

 

Arbitration  

Arbitration is often referred to as a cheaper
51

 and quicker alternative to litigation.
52

 It is 

also described as an “adjudicative, binding and consensual” process.
53

 Arbitration has similar 

features to litigation; nevertheless, parties can mutually vary the process.
54

 Unlike litigation, 

parties to an arbitral procedure can decide the venue of the arbitration process, the language to be 

                                                           
48

 Beverly J DeMarr & Suzanne C de Janasz, Negotiation and Dispute Resolution (Boston: Pearson, 2013) at 133; 

Lande, supra note 21 at 138, n 1. 
49

 Ibid. For example, where the mediator suspects that the interest of another party is being abused, the mediator has 

a legal obligation to report to the proper authorities. 
50

 Espenschied, supra note 33 at 235. 
51

 Arbitration being a lower-cost medium of resolving disputes is arguable. Trubek argued that the cost of litigation 

is less than what many ADR proponents claim. See generally David M Trubeket al, “The Costs of Ordinary 

Litigation” (1983) 31:1 UCLA L Rev 72. Bishop however claim that arbitration is generally cheaper than litigation 

because the parties are able to agree to a definite timing of the arbitration hearing(s) rather than having to wait till 

the case comes up in court and with possible adjournments. See Bishop supra note 42 at 40. 
52

 Pirie, supra note 5 at 212. 
53

 Ellyn, supra note 3 at 148. 
54

 Pirie, supra note 5 at 218. 
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adopted, appoint the arbitrator and determine the expertise of the arbitrator(s), subject to the 

terms of the arbitration clause or agreement governing the parties.  

The use of arbitration for resolution of commercial disputes is preferred to litigation 

because it has the following advantages: flexible rules, choice of arbitrator,
55

 fair results and 

confidentiality.
56

 The flexibility of arbitration rules makes it a preferred choice for business 

people because they can agree on the most suitable and efficient guidelines to resolve their 

disputes.
57

 Litigation, on the other hand, has certain stringent rules (court procedures) which may 

not be beneficial to either or both of the disputants. Also, the power to choose the decision-maker 

gives arbitration an advantage over litigation because the parties enjoy the benefit of mutually 

selecting an arbitral institution or arbitrator with expertise in the subject matter of the dispute. 

The fairness of arbitral decisions springs from the assumption that the parties have selected an 

arbitrator with sufficient expertise in the subject matter.
58

 Also, arbitrators are trained in 

evidential matters and they can determine the evidential value of the parties’ submissions and 

reach a decision that is just and fair.
59

 Arbitration is also good for resolving business disputes 

because a confidentiality agreement is executed by the parties to prevent one party from 

exploiting or harming the other with information that it becomes privy to during the arbitration 

proceedings.
60

 Many commercial contracts include an arbitration clause and this means the 

parties must attempt to resolve any dispute resulting from the contract by arbitration first. 

Arbitration is referred to as a “rights-based” process as opposed to an interest-based approach, 

because it allows the parties to “present their claims and positions in legal terms – in terms of 
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their rights and obligations.”
61

 An interest-based approach is usually adopted in mediation and it 

is one that allows the parties to decide issues that are mutually in the best interests of the 

parties.
62

 

 Arbitration is also known to be a reliable medium of resolving disputes arising from 

international commercial transactions.
63

 It provides a more flexible arrangement than the court 

system does, as parties are not bound by rigid adjudicatory procedures and they enjoy the leeway 

to select an arbitrator with expertise in the relevant area.
64

 It is often used in international 

businesses in either an ad-hoc or institutional fashion. While ad-hoc arbitration involves the 

appointment of an arbitrator by agreement of the parties, institutional arbitration entails 

submission of the dispute to arbitration organizations such as the International Court of 

Arbitration of the International Chamber of Commerce.
65

 Institutional arbitration is usually 

adopted in large and complex contracts.
66

 The institutionalization of arbitration encourages its 

use in international commercial transactions as parties prefer to adopt a neutral and trustworthy 

international arbitral panel to resolve business disputes.
67

  An example of an arbitration clause: 

The parties shall settle any controversy or claim arising out of or relating to 

this contract, or its breach, by arbitration administered by the American 

Arbitration Association in accordance with its commercial arbitration rules, 

and judgment on the award entered by the arbitrator(s) may be entered in any 

court having jurisdiction.
68
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Domestic and International ADR Practice and Institutions  

ADR organizations exist to provide members of the public with easier and more efficient 

access to ADR services. They also seek to regulate their members through different regulations 

and codes of conduct and to enhance their skills and competence in the field of ADR through 

publications and trainings. With the institutionalization of ADR processes, disputants can 

approach ADR organizations to coordinate their resolution process. Some of the renowned ADR 

organizations will be briefly examined below.  

The ADR Institute of Canada (“ADRIC”) is one of Canada’s ADR institutions and is an 

independent, self-regulatory organization for dispute resolution practitioners (individuals and 

corporations) across Canada. ADRIC is self-acclaimed as Canada’s leading ADR professional 

organization with the aim of promoting conflict resolution through alternative dispute resolution 

processes, with emphasis on arbitration and mediation.
69

 The organization seeks to provide 

‘benchmarks for best ADR practices in Canada’.
70

 Its membership spans across Canada with 

over two thousand ADR practitioners as members. ADRIC educates and regulates its members 

and their conduct with standard acceptable ADR practices though the provisions of rules and 

codes (ADRIC Arbitration Rules/Mediator’s Code of Conduct) and publication of the Canadian 

Arbitration and Mediation Journal.
71

 

The Canadian Commercial Arbitration Centre (“CCAC”) was established in 1986 as a 

not-for-profit ADR organization which provides commercial ADR including conciliation and 
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mediation, but with emphasis on arbitration.
72

 The CCAC helps disputing parties who submit to 

arbitration to initiate the process quickly, provides a list of professionals with expertise in the 

subject matter of the dispute, and also helps to facilitate the preliminary conference before the 

arbitration process is commenced.
73

 The organization has the code of ethics which guides its 

arbitrator-members, ample resources, and arbitration rules that ensure the speed and efficiency of 

the process.
74

 

The British Columbia International Commercial Arbitration Centre (“BCICAC”) is 

another renowned ADR organization that was established in 1986 as a governmental, non-profit 

organization with the goal of providing ADR services to commercial and international 

communities.
75

 Upon accepting the United Nations Commission on International Trade Law 

(UNCITRAL)’s arbitration model, the government of British Columbia partnered with the 

United Nations to develop its International Commercial Arbitration Act which was subsequently 

enacted in 1986.
76

 The BCICAC provides an institutional framework for both domestic and 

international parties that submit to its arbitral process. The Centre also provides mediation 

services for parties wishing to adopt mediation only, or mediation before recourse to arbitration 

where mediation fails the parties (Med-Arb process).
77

 

Internationally, many regional and global organizations exist to encourage the use of 

ADR processes and to provide dispute resolution venues for disputes with trans-boundary 
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natures. Parties to M&A transactions may decide to submit their disputes to any of the following 

renowned ADR organizations:  

The International Court of Arbitration (‘the Court’) of the International Chamber of 

Commerce (“ICC”) is a leading organization for resolution of international disputes by 

arbitration.
78

 The ICC is a highly structured organization that, alongside its other duties, provides 

an avenue for businesses, nations and other organizations to access regulated and efficient 

dispute resolution services.
79

 The Court is the arbitration institution of the ICC and is acclaimed 

as the world’s leading arbitral institution. Its activities are governed by the ICC Rules of 

Arbitration.
80

 In 2015, 801 cases were filed with the Court with the average monetary worth of 

the disputes valued at US$84 million.
81

 The Court has its seats in 96 cities across 56 countries.  

Parties can choose their place of arbitration; Paris is the most frequently chosen, followed by 

London and Geneva.
82

 Arbitrations instituted at the Court record high success and satisfaction 

rates during the course of the proceeding and at the enforcements of arbitral awards stage.
83

 

Parties can submit to arbitration by the court by an agreement in writing, or by inclusion of an 

arbitration clause in their contract, stating the place and language of arbitration. 

The United Nations Commission on International Trade Law (“UNCITRAL” or “the 

Commission”) is the legal body of the United Nations. The Commission has the UNCITRAL 

Model Law on International Commercial Arbitration (“the Model Law”).
84

 The Model Law is 
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designed to help States in drafting or reviewing their laws on arbitral procedures to meet the 

international commercial arbitration standard.
85

 The Model Law is exhaustive on all matters 

relevant to a successful arbitration process as it covers each stage of the procedure from the 

arbitration agreement to the enforcement of the arbitral award.
86

 The UNCITRAL is primarily 

saddled with the responsibility of harmonizing rules of international business. The Model Law is 

part of the Commission’s resources to encourage resolution of international disputes using 

universal, standardized and effective arbitration rules and procedures.
87

 

The International Institute for Conflict Prevention and Resolution (“CPR”) is an 

independent, not-for-profit organization that creates an avenue for global businesses to resolve 

their disputes in an efficient manner. Its membership includes corporations, law firms, academic 

and government agencies, and renowned mediators and arbitrators across the world. The CPR 

provides all alternative dispute resolution services and resources on international mediation and 

arbitration practices to meet the needs of the evolving global economy.
88

 

The International Centre for Dispute Resolution (“ICDR”) is the international arm of the 

American Arbitration Association, which provides dispute resolution services in over 80 

countries across the world.
89

 The ICDR has rules and procedures regulating the provision of 

services and handles matters arising from cross-border transactions.
90

 With its administrative seat 

in the United States of America, the ICDR’s hearing facilities and services span across 44 

countries.
91
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The existence of the ADR organizations discussed above and many others have made it 

possible for ADR processes to be undertaken in a reliable and efficient manner that yields 

desirable outcomes for disputants. Parties to international commercial disputes, especially 

corporate entities may prefer any of these organizations because they offer a structured dispute 

resolution process with opportunities for parties to select the venue and language to be used for 

the process. Also, enforceability of mediation decisions and arbitral awards are made easier 

through the guidelines provided by these ADR organizations.  

Mergers & Acquisitions 

In Canada, there is neither a federal mergers and acquisitions act, nor any provincial or 

territorial statutes in this regard.
92

 Section 91 of the Competition Act (“the Act”) however defines 

merger as “the acquisition or establishment, direct or indirect, by one or more persons, whether 

by purchase or lease of shares or assets, by amalgamation or by combination or otherwise, of 

control over or significant interest in the whole or a part of a business of a competitor, supplier, 

customer or other person.”
93

 The Act further defines “control” as a “direct or indirect holding of 

more than 50 percent of the votes that may be cast to elect the directors of the corporation, and 

which are sufficient to elect a majority of such directors.”
94

 The Merger Enforcement Guidelines 

of the Competition Bureau explains that an acquisition is covered by the Act’s definition of a 

merger under Section 91.
95

 Acquisition involves a purchase, which amounts to control, by one 

firm of the business assets or the shares of another firm.
96

 One corporation might first purchase 

the outstanding shares of a second corporation that amounts to acquiring control over the second 
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corporation (an acquisition), then the two corporations (still independent) might subsequently 

choose to amalgamate and become one corporation (a merger).
97

 As noted by Christopher 

Nicholls, the distinction between the terms ‘merger’ and ‘acquisition’ is a “commercial 

convention, rather than legal precision.”
98

 This thesis therefore refers to M&A loosely as an 

integration of the businesses of two or more corporations. 

A business can grow ‘organically’ – through internal measures taken by the management 

of the business to expand the scope of the business.
99

 Business can also grow by merging with or 

acquiring existing business ventures, thus making it faster for the business to enter new markets 

and make more profits.
100

 M&A is one of the primary strategies adopted by corporations in order 

to maintain their relevance in their respective competitive markets and generate systematic 

change in an evolving business environment.
101

 

Globally, it has been reported that M&A is experiencing a growth spurt that has not been 

seen since 2007 and global deals rose in number by 53% from 2013-2014.
102

 KPMG, a global 

financial firm, reported that 2015 recorded the largest deal value for M&A in the U.S as global 

deals totaling $4.7 trillion in transactional value were signed.
103

 In Canada, the monthly report of 
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concluded merger reviews collated by the Competition Bureau of the Government of Canada 

reveals that over 200 mergers were reviewed by the Bureau in the year 2015.
104

 

Firms engage in M&A for different reasons. For instance, many high-tech firms e.g. 

Google and Facebook consider acquisitions as an alternative to internal Research & 

Development (R&D) mechanisms.
105

 Essentially, these firms consolidate complex aspects of 

their businesses by acquiring companies with high expertise in areas requiring technologically 

advanced interventions. This saves the firms the resources (e.g. time, money and expertise) that 

are required in growing their own internal R&D departments. KPMG M&A survey conducted in 

2016 highlights the following as the primary reasons that respondents to the survey engage in 

M&A: 

[T]o enter into new lines of business, expand customer base, expand geographic 

reach, enhance intellectual property or acquire new technologies, opportunistic – 

target becomes available, financial buyer looking for profitable operations and/or 

gain on exit, acquiring additional elements of the supply chain, responding to 

activist investors, defend against competition.
106

 

 

Mergers & Acquisitions as a type of external corporate restructuring process has been 

proven to increase “secure innovation, competitive advantage and market share for the 

foreseeable future.”
107
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Classification of M&A Transactions 

Horizontal M&A is an integration that occurs between corporations competing or 

engaged in similar businesses at the same production or distribution level.
108

 The merging 

entities are competitors who produce the same kind of goods or provide similar services. 

Horizontal M&A usually enhances economies of scale thus saving cost associated with increased 

output.
109

 This is described as efficiency gains from mergers.
110

 An example of horizontal M&A 

is the merger of Tim Hortons and Burger King with the transaction structured as a ‘so-called tax 

inversion’
111

 by moving the latter’s administrative base from the United States to Canada, being 

a lower tax-nation.
112

 The value of the deal is $12.5 billion and shares of the enlarged company 

are listed on both the New York Stock Exchange and the Toronto Stock Exchange.
113

 Although 

the companies are not harmonizing their business operations by selling each other’s products, the 

transaction was approved by the shareholders of the companies because the merger would 

enhance their shareholder values.
114

 

Vertical M&A, on the other hand, occurs between two or more companies producing 

different goods or services for a specific finished product
115

 or at different levels of the supply 
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chain e.g. production and retail.
116

 This means that the companies operate at different levels 

within an industry’s supply chain and when they merge, combine operations to yield a robust and 

profitable output.
117

 For instance, where a manufacturer integrates its business with a distributor, 

vertical merger is said to have occurred. An example of vertical merger in the Canadian market 

is the acquisition of Shoppers Drug Mart, a retail outlet, by Loblaws Limited – one of the largest 

manufacturers of groceries and other household items in Canada. It was recorded that “the net 

income for Loblaws was up by $133 million, or a whopping 117 percent, primarily as a result of 

its acquisition of Shoppers Drug Mart.”
118

 Essentially, two levels of supply chain (in the example 

above, Loblaws Limited being production and Shoppers’ Drug Mart being retail) are fused and 

the enlarged entity
119

 becomes responsible for production and retail of the goods or services. 

Like horizontal mergers, vertical mergers usually result in efficiency gains
120

 for the enlarged 

company and also enable the enlarged entity to determine prices and possibly eliminate 
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competition.
121

 The ability of the enlarged company to control price and decrease or eliminate its 

competition is referred to as collusive effect arising from a merger. Businesses are believed to 

thrive as a result of this kind of merger. Yongmin Chen notes that the production to retail 

processes are also more effective and reliable with the enlarged entity controlling the different 

levels of a supply chain.
122

 

Conglomerate M&A is another distinct type of merger transactions. Conglomerate M&A 

is the integration of companies with unrelated businesses. A popular example of conglomerate 

merger occurred when Procter & Gamble (P&G), a consumer goods company, acquired The 

Gillette Company (Gillette), a company specializing in shavers, in October 2005.
123

 This 

integration can be referred to as a conglomerate merger as P&G was not in the men’s personal 

care market before the transaction.
124

 

While domestic M&A transactions occur where the merging entities are legally 

recognized corporate entities within the same country, cross-border mergers occur between two 

firms operating in separate countries. A cross-border acquisition has been described as a 

transaction which occurs when an expanding company buys either a substantial interest or the 

entirety of an existing company in another country, while cross-border merger is integration of 

companies that are on a par with each other.
125

 The companies are able to leverage each other’s 

business presences and advantages in the different countries. Cross-border M&A is believed to 

establish a more thriving environment for the enlarged company thereby creating competitive 
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advantages that will advance success in the global marketplace.
126

 In cross-border mergers and 

acquisitions, a company extends its business beyond its immediate commercial environment, 

country or region. Cross-border M&A has therefore become a major strategy employed by many 

companies to create more value through a newly formed company or acquisition of an existing 

company in another country. 

The Legal Regime for M&A in Canada 

The Competition Bureau of the Government of Canada (‘the Bureau’)
127

 is responsible for 

reviewing proposed merger transactions to ensure that the proposed merger does not exceed a 

specified threshold of the market share that has the tendency to eliminate competition.
128

 A 

transaction that can eliminate competition can occur where the largest providers of a particular 

service undertake a merger transaction that creates a market monopoly. If satisfied that the 

merger will not eliminate competition, the Bureau grants pre-approval to the transaction. The 

merger enforcement guidelines provide general information to guide the Bureau while applying 

the Competition Act (‘the Act’) in its merger reviews. These guidelines are a publication of the 

Competition Bureau but they do not constitute a legal document.
129

 The merger review process is 

commenced by a pre-merger notification which has to be made to the Commissioner of the 

Bureau if the proposed transaction meets or exceeds a specific financial threshold in relation to 

the size of the parties and the transaction size.
130
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Section 109 of the Act provides for the threshold size to be met before the Act can apply to 

the parties and this is where the parties have assets in Canada or gross income from sales 

involving the Canadian market that exceed C$400 million. Where the proposed deal is an 

acquisition of the voting shares of a publicly traded company, pre-merger notification is required 

if the combined value of the parties’ assets or gross income from Canadian sales exceeds an 

amount specified by the Bureau.
131

 Also, if upon the completion of the merger, the purchaser will 

own a certain percentage of the acquired company’s voting shares or more, pre-merger 

notification to the Bureau is required.
132

 

On February 5 2016, the Bureau announced that the 2016 pre-merger notification relating to 

transaction thresholds had become C$87 million.
133

 This means that the Bureau must be notified 

of any proposed merger transaction “when the target’s assets in Canada or revenues from sales in 

or from Canada generated from those assets exceed C$87 million, and when the combined 

Canadian assets or revenues of the parties and their respective affiliates in, and from or into 

Canada exceed C$400 million.”
134

 In an equity-based transaction (acquisition of voting shares), 

pre-merger notification is required where the purchaser, upon completion of the transaction, will 

own more than 20% if the company’s (seller) voting shares that are publicly traded or more than 

35% where the company’s shares are not publicly traded.
135

 Parties that fail to file pre-merger 

notification of their proposed transaction “without good and sufficient cause” may become 

criminally liable
136

 and have also contravened the provision of the Act stipulating that the Bureau 
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must be notified of certain transactions before the transaction is completed.
137

 Neither the act nor 

the guidelines defines what amounts to a “good and sufficient cause.” 

 During the process of review to consider the proposed transaction’s tendency to lessen or 

prevent competition, the Bureau assesses the potential threat of the transaction to competitive 

markets in Canada.
138

 If the Commissioner becomes satisfied that the potential transaction will 

not cause a “substantial lessening or prevention of competition”, he or she may issue an Advance 

Ruling Certificate (“ARC”) upon an application by one of the parties and this authorizes the 

parties to forge ahead with the transaction.
139

 Issuance of the ARC precludes the Commissioner 

from challenging the merger upon its completion except if new and relevant information is 

discovered.
140

 

 The Investment Canada Act (“ICA”)
141

 is also relevant to the subject of mergers and 

acquisitions. It governs non-Canadians acquiring control of an existing Canadian business, with 

such investments requiring notification or review and subsequent approval by the officer 

empowered by the ICA.
142

 Foreign acquisitions of Canadian companies are subject to review 

when they exceed a specified threshold.
143

 Section 2 of the ICA states the purpose of the Act: 

                                                                                                                                                                                           
 Competition Bureau, “Procedures Guide for Notifiable Transactions and Advance Ruling Certificates Under the 

Competition Act Bulletin. Effective November 1, 2010”. Online:  <http://www.competitionbureau.gc.ca/eic/site/cb-

bc.nsf/eng/03302.html#s2_8>. See generally, Notifiable Transactions Regulations SOR/87-348. Competition 

Bureau, Regulations Respecting Notifiable Transactions Pursuant to Part VIII of the Competition Act P.C. 1987-

1185 1987-06-11, online: <http://laws-lois.justice.gc.ca/eng/regulations/SOR-87-348/page-1.html#h-2>. 
137

 Competition Act, RSC 1985, c C-34, s 123. 
138

 See the Merger Review Process Guidelines. “Canada Merger Enforcement Guidelines,” online: Competition 

Bureau <http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/03420.html>. 
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 Competition Act, RSC 1985, c C-34, s 102(1). 
140

 Ibid. 
141

 Investment Canada Act, RSC 1985, c28. 
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  “Mergers and Acquisitions in Canada: Foreign Investment Notification and Approval under the Investment 

Canada Act”, online: Dentons LLP <http://www.mergersandacquisitionsincanada.com/legal-guide-0/foreign-

investment-notification-and--approval-under-the-investment-canada-act-1/introduction-130>. 
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 Steven Globerman, “An Economic Assessment of the Investment Canada Act” (2015), online: Fraser Institute 

<https://www.fraserinstitute.org/sites/default/files/an-economic-assessment-of-the-investment-canada-act.pdf>. 
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Recognizing that increased capital and technology benefits Canada, and 

recognizing the importance of protecting national security, the purposes of this 

Act are to provide for the review of significant investments in opportunities in 

Canada by non-Canadians in a manner that encourages investment, economic 

growth and employment opportunities in Canada and to provide for the review of 

investments in Canada by non-Canadians that could be injurious to national 

security.
144

 

 

The provisions of this Act are generally invoked in cross-border M&A transactions where the 

acquiring party is a non-Canadian entity.  Section 10 of the ICA provides a list of types of M&A 

transactions that are exempt from the application of the Act. The ICA provides the threshold for 

review of acquisitions of Canadian businesses by non-Canadian entities.
145

 While the threshold 

that applies to most direct acquisitions is C$369 million of the book value of the assets
146

 of the 

Canadian entity, indirect acquisitions of control are generally not reviewable,
147

 and where the 

Canadian business sought to be acquired is a cultural business, the threshold for review of direct 

acquisition of control is C$5 million and C$50 million for indirect acquisitions of control.
148

 

Relevant provisions of Provincial Securities Act (such as British Columbia Securities 

Act,
149

 Ontario’s Securities Act
150

etc) exist to govern securities transactions within provinces 

since there is no federal securities act. Specifically, the provisions of these Acts that are most 
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147
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 RSBC 1996, c 418. 
150

 Ontario’s Securities Act, RSO 1990, c S.5. 
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relevant to M&A are in the aspect of take-over bids.
151

 In April 2006, the Canadian Securities 

Administrators, which comprises of all provincial and territorial securities regulators, proposed a 

harmonization of take-over bid laws across Canada for consistency.
152

This birthed the 

Multilateral Instrument 62-104 – Take-Over Bids and Issuer Bids, which all provinces except 

Ontario adopted
153

 to govern the securities law aspect of take-over bids.
154

 The Securities Acts of 

the provinces are administered by provincial Securities Commissions.  

Federal and provincial Business Corporations Acts such as Alberta’s Business 

Corporations Act
155

 and Ontario’s Business Corporations Act
156

 also exist, inter alia, to protect 

shareholders, and certain provisions of these Acts may be triggered in M&A transactions. The 

Canada Business Corporations Act (“CBCA”)
157

 is a federal statute that regulates Canadian 

business corporations and certain provisions of the CBCA are triggered when corporations that 

are incorporated under the CBCA seek to undertake a merger or acquisition transaction. For 

example, where a corporation seeks to acquire another through a take-over bid,
158

 “securities law 

requires that the take-over bid circular be sent to all holders of the class of securities subject to 

the bid.”
159

 This requirement necessitates the offeror (the entity that seeks to acquire another) to 
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obtain a list of holders of the securities that are subject to the bid from the target
160

 within a 

specific number of days after submitting the affidavit of request to the target.
161

 A similar 

provision exists in provincial Business Corporations Act such as Alberta’s Business 

Corporations Act
162

 and Ontario’s Business Corporations Act.
163

 

Finally, the enlarged entity created from an M&A transaction must comply with other 

pieces of Canadian legislation in respect of tax considerations, labor relations and employment 

matters, as well as relevant legislation on any other matters with which Canadian corporations 

typically comply. 

While this chapter provides a general overview of alternative dispute resolution processes 

and mergers and acquisitions practice in Canada, the next chapter examines relevant ADR and 

M&A literature in order to determine the extent of ADR use in M&A transactions. 
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CHAPTER TWO 

LITERATURE REVIEW 

This chapter is a review of literature on the relationship between mergers and acquisitions 

(“M&A”) and Alternative Dispute Resolution (“ADR”) processes with particular emphasis on 

mediation and arbitration- the most popular types of ADR processes adopted to resolve 

commercial disputes. My research reveals that very little literature exists in this area as only few 

scholars have examined the relationship between ADR and M&A. Nevertheless, in this chapter, I 

discuss the ADR literature that applies or could be applied to M&A transactions. I review the 

key articles on the use of ADR in M&A transactions, and I draw out omissions, underlying 

principles and opinions in order to provide an overview of the field. 

In this chapter, I consider scholarly works on M&A that provide some overview on the 

subject matter and specifically focus on articles that discuss disputes that occur in M&A 

transactions and how they are resolved – whether recourse is made to ADR processes. Although 

there are a number of industry-specific articles on mergers and acquisitions,
164

 these articles are 

not the subject of review for the purpose of this chapter. Unlike other jurisdictions like Ireland, 

Australia and the UK, Canada does not have a non-juridical body to resolve mergers and 

takeovers disputes.
165

 Parties therefore have to resolve these disputes either by litigation or 

through alternative dispute resolution processes.  

                                                           
164
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 Emma Armson, “Models for Takeover Dispute Resolution: Australia and the UK” (2005) 5:2 J Corporate L 
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Christopher Nicholls’ book titled, Mergers, Acquisitions, and other Changes of 

Corporate Control
166

 is an authority in the academic field of M&A in Canada. Nicholls reveals 

that there is no Mergers and Acquisitions Act
167

 in Canada’s statute books and further states that 

the subject matter of his book is a discussion of the collection of laws, policies and principles “by 

which companies combine, or by which businesses (or the shares of corporations that owns 

business assets) are bought and sold, and that prescribes and protects the rights and interests of 

people who are affected by these sorts of transactions.”
168

 

The author explains how companies grow either organically
169

 or through mergers and 

acquisitions as well as the rationale for growth by M&A.
170

 In explaining the rationale for 

choosing growth by merger or acquisition, Nicholls highlights three of the most frequently cited 

explanations by business deal makers: “synergy, locating a bargain-priced target, and tax 

efficiencies.”
171

 Synergy is the combined value that the merging entities enjoy from engaging in 

an M&A deal which they would otherwise not experience as individual firms.
172

 This value may 

be in terms of enhanced revenues
173

 or reduced costs
174

 that occur when the firms integrate their 

businesses.
175

 Locating a bargain-priced target means identifying target companies whose shares 
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 Nicholls, supra note 92 at 1. 
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are trading at an undervalued price that does not accurately represent the value of the company’s 

assets.
176

 Here, the acquiring company takes advantage of the target company and invests by 

purchasing its shares. Tax efficiency may be a major reason for engaging in a merger deal. This 

can be achieved by way of a tax inversion technique which is the practice of acquiring a legal 

address in a jurisdiction with lower tax obligations, outside the domicile of a company’s 

business, in order to lower its tax bills.
177

 

Nicholls’ introductory chapter generally provides a good insight into the field of M&A 

both in Canada and internationally. It explains why companies engage in M&A deals, the 

resurgence of M&A activities both in Canada and globally, assets and share purchase 

transactions, and the laws governing M&A transactions. However, Nicholls does not discuss the 

disputes that often occur in M&A transactions.   

Mergers and acquisitions are complex commercial transactions wherein disputes may 

arise during pre-closing or post-closing stages. Parties must discuss the options available to them 

when a dispute arises and these discussions are best had during the initial negotiation stage of the 

transaction.
178

 Although minimal importance is accorded to dispute resolution provisions at the 

time of drafting most M&A agreements, consideration is always given to the type of M&A 

transaction in question (whether it is a public or private deal)
179

 as well as the stage that the 

purchase agreement is likely to take effect (whether during the pre-closing or post-closing 
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 Mider & Drucker, supra note 111. 
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 Myron T Steele et al “Delaware’s Closed Door Arbitration: What the Future holds for Large Business Disputes 

and how it will Affect M&A Deals” (Symposium, 30 October 2012), (2013) 6:2 J Business, Entrepreneurship L 374 

at 383–84. James Griffin (a panelist at the symposium) states that from his experience, arbitration is rarely seen in 
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clients tend to embrace arbitration as a dispute resolution mechanism as well as her clients in the entertainment 
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stage).
180

 I argue that these considerations determine the best type of dispute resolution process 

or processes to be included in the purchase agreement of an M&A transaction.
181

 

Henry Peter in “M&A Transactions: Process and Possible Disputes” provides a step-by-

step description of the merger procedure.
182

  He explains the first stage as the preliminary contact 

stage where the seller conducts a bidding process in order to determine and select a perfect match 

for the purpose of the transaction.
183

 The seller issues an information memorandum which sets 

out basic preliminary information on the proposed merger deal and this provides a prospective 

buyer with the requisite information that enables the buyer to make an informed decision about 

getting involved.
184

 The parties usually execute a confidentiality agreement at the first phase of 

the transaction. Thereafter the “letter of intent” (otherwise referred to as “heads of agreement,” 

“memorandum of understanding” or the “term sheet”) which more extensively addresses the 

shape that the proposed merger transaction will take, is executed by the parties.
185

 The due 

diligence stage is the next stage and here, the seller (also referred to as the target company) gives 

the buyer more information about itself such as financial, tax, legal, real estate, etc., which 

enables the buyer to determine if the target company is in good standing for the proposed 

transaction.
186

 Where the buyer is satisfied with the standing of the target company, the 
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 Steele, supra note 179 at 383 explains that arbitration provisions tend to be used in post-closing disputes and  
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companies proceed to execute a “Purchase Agreement” which contains detailed terms and 

conditions (“T&C”) of the transaction; it should be noted, however, that these T&C arise from 

findings or observations made during the due diligence phase.
187

 The execution of the purchase 

agreement is referred to as the closing stage of the transaction. Although Peter’s article is 

simplistic on the process of a merger transaction,
188

 it is a good attempt at providing a general 

overview of how merger deals operate in practice.  

On the possible disputes that occur in M&A transactions, Peter opines that disputes could 

arise at every stage of the transaction and groups the disputes into “procedural disputes” and 

“disputes regarding the merit.”
189

 He explains procedural disputes as disputes arising from 

procedural issues such as the selection of applicable law; jurisdiction; interim relief sought when 

either of the parties is in breach of a major clause in the agreement; and an order of specific 

performance by the court or arbitral tribunal.
190

 On disputes regarding merit, Peter explains these 

as disputes that affect the core of the transaction itself, such as issues revolving around the terms 

and conditions of the purchase agreement, breaches of covenants, disputes on representations and 

warranties, controversies on post-closing adjustments, etc.
191

 This article provides key 

information on the M&A process and also enumerates the common disputes that emanate from 
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M&A transactions. However, it does not explore how these M&A disputes are resolved. The 

author commits just one paragraph to M&A dispute resolution, opining thus: 

Submitting M&A disputes to arbitration is probably often the most appropriate 

way to deal with these many difficult, specialized, sensitive, urgent, multinational 

and highly controversial problems. This is undoubtedly why most M&A 

agreements contain an arbitration clause and why such a high proportion of 

arbitration awards concern M&A disputes.
192

 

 

Arthur J Gemmell writes about international M&A dispute processes and canvasses for 

the use of alternative dispute resolution processes because they have the flexibility to consider 

culture as a major factor in successfully resolving a dispute.
193

 Gemmell observes that “if 

business people, caught up in the euphoria of ‘making a deal,’ fail to provide for amicable 

dispute resolution, then litigation, prolonged and costly, might become the only solution 

available, regardless of how distasteful.”
194

 He confirms the importance of a deliberate 

discussion on the inclusion of ADR processes in deal agreements rather than the common 

practice of including boilerplate provisions on dispute resolution at the last minute of the 

transaction.
195

 If parties would pay attention to dispute resolution processes for their M&A 

transactions at the time of drafting the transaction agreements, disagreements revolving around 

what dispute resolution process to be adopted will be eliminated. Culture is also an important 

factor to consider in cross-border M&A deals as cultural insensitivity may bring a transaction to 

an abrupt and undesirable end.
196

 Gemmell emphasizes this point by telling a true story of how a 

Japanese company pulled out of a tentative M&A deal because the U.S team had sent a very 

junior lawyer to Japan to make certain arrangements on the initial stages of the proposed 
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transaction.
197

 The Japanese team apparently felt disrespected and did not proceed with a deal 

that would otherwise have been successful and rewarding to both parties.
198

 Observing and 

respecting cultural diversity in negotiating M&A transactions go a long way in affecting how 

parties address and consequently resolve disputes when they arise.
199

 

Referring to a study conducted by the Economist Intelligence Unit (EIU)
200

 with 

respondents from Africa, Asia, Europe, North America and South America, Gemmell observed 

that linguistic diversity is a significant business challenge in Latin America and Southern 

Europe.
201

 On whether misunderstandings while communicating ever affected cross-border 

transaction like mergers and acquisitions, while 6% of all the respondents from the five 

continents said that it happened ‘several times’ and the parties suffered financially as a result, 

43% revealed that it had happened ‘a few times’ and they incurred some financial setbacks.
202

 In 

the same study, 90% of the respondents expressed the importance of effective cross-border 

communication and collaboration as being crucial to the financial success of companies with 

international outlooks.
203

 The study conducted by the EIU confirms that cross-border M&A 

transactions require a dispute resolution process that can take the cultural diversity of parties and 

potential communication mishaps into consideration.
204

 With ADR processes, I aver that there is 
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a real potential for disputants in domestic and cross-border M&A transactions to maximize value 

by resolving their disputes in a non-litigious manner. A shortcoming of Gemmell’s work is that 

while it does justice to the issue of culture as a deal breaker, it fails to discuss how dispute 

resolution processes like mediation can be harnessed at the beginning of an M&A transaction in 

order to manage the cultural differences of the parties and possibly avoid disputes or dispute 

escalation.  

Garrick Apollon in his article, “Cross-Cultural Deal Mediation as a New ADR Method 

for International Business Transactions,” carefully explains how cross-cultural deal mediation 

can be harnessed as “an effective ADR method for international business transactions.”
205

 The 

article distinguishes between deal mediation and cross-cultural deal mediation. While a deal 

mediator is one who “intervenes in the pre-contractual or bargaining phase of a contract to 

facilitate the creation of a durable and efficient contractual relationship for the benefit of the 

parties,”
206

 a cross-cultural mediator is someone who is “principally to serve as a neutral cross-

cultural facilitator for the parties, to help them compare and bridge their cultural and legal 

differences that are often a source of dispute in the performance of the contract.”
207

Apollon 

further describes deal mediation as: 

[T]he application of ADR principles and principled negotiation to international 

business transactions, particularly complex international joint ventures, and cross-

border mergers and acquisitions where the development of an efficient and 

durable cross-cultural contractual relationship between the parties is vital for the 

success of the transaction.
208
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The primary role of a cross-cultural deal mediator is to assist the parties in bridging their 

cultural differences in order to have a successful transaction.
209

Apollon notes that the role of the 

deal mediator is not to compel the parties to establish a contractual relationship but to provide 

objective and neutral opinions to help the parties determine whether or not to proceed with the 

transaction.
210

 The deal mediator’s role is therefore to facilitate discussions where the parties 

discuss their views, concerns and expectations about the transaction.
211

 The deal-mediator also 

helps the parties to identify their mutual interests and this is reduced to writing.
212

 This will be 

very valuable in resolving disputes arising from M&A transactions because the parties need to 

have the mutual goal of successfully closing the transaction. This may however not be the case in 

hostile deals. 

Apollon’s article provides an intriguing perspective on the over-estimation of a lawyer’s 

negotiating skills. When lawyers overestimate their ability to negotiate, they are less likely to 

invite a deal mediator to help facilitate a deal from the negotiation or pre-bargaining phase till 

the end of the transaction.
213

 He observes that this mindset is the primary obstacle encountered in 

“selling the idea of deal mediation and cross-cultural mediation to American businesspeople and 

lawyers.”
214

 Although a Canadian scholar, Apollon uses an American example to drive home the 

point of how the idea of a deal-mediator is viewed in a “competitive and masculine society, such 

as the United States”.
215

 The competitiveness of the US business environment is paralleled by the 
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litigiousness of its society.
216

 His allusion to a patriarchal society emphasizes the masculinity of 

business people and lawyers in that they are “assertive, ambitious and thorough” and may be 

reluctant to propose a third-party mediator to facilitate a negotiation process that they believe 

they can otherwise handle.
217

 Morrison corroborates this point - he notes that “while some 

lawyers are temperamentally well-suited to the negotiation process, there are many sad tales of 

deals falling apart because the lawyers’ egos got in the way.”
218

 Peppet refers to this attitude by 

negotiating parties and lawyers as “optimistic overconfidence” – where parties and their lawyers 

tend to overestimate their own negotiating abilities and undermine the contribution of a third 

party intervener.
219

 Rendell, reviewing Jeswald Salacuse’s book Making Global Deals: 

Negotiating in the International Marketplace opines thus: 

Most lawyers do not make good negotiators. They are trained in the skills of legal 

research, analysis, drafting and argumentation. These skills do not necessarily 

prepare one to be a successful negotiator of a business deal. This is particularly 

true in the case of international negotiations. When dealing with foreign parties, 

the United States lawyer will face problems and situations not previously 

encountered in a domestic setting.
220

 

 

Apollon notes that while it may be difficult to convince professionals on domestic 

transactions in the United States on the importance of deal mediation, this might be less the case 
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in international business transactions, where American lawyers and negotiating parties may 

actually encourage the idea of a cross-cultural deal mediator.
221

 Although Apollon does not 

present any evidence for this assertion, I agree with him that American lawyers despite their 

egoistic nature may be more receptive to the intervention of a deal mediator in international 

transactions. Because the idea of deal mediation is still at its infancy, proponents may have no 

evidence to support their opinions or claims at this time.  

Apollon, citing a KPMG study, states that 83% of all mergers and acquisitions fail to 

yield desired outcomes with half of those deals destroying value.
222

 He goes on to note that 

“interviews of over 100 senior executives involved in these 700 deals over a two-year period 

revealed that the overwhelming cause for failure is the people and the cultural 

differences.”
223

Apollon’s reference to this research confirms the importance of having a 

professional on the deal team who is able to manage cross-cultural differences of the parties.
224

 

This is one of the points that I am advocating for in my thesis. I am speaking with my research 

participants on the topic of deal mediation which currently has not gained much traction in the 

Canadian legal market. I hope to find out if they perceive the intervention of a deal mediator in 

their M&A transactions as a valuable addition and if they are likely to recommend the inclusion 

of a deal mediator in their subsequent transactions in the near future. This is discussed in Chapter 
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four. Apollon also emphasizes the importance of deal mediation as a preventive tool to avoid 

escalation of disputes that can make the deal fall apart.
225

  

While Apollon extensively discusses the topic of culture and its impacts on international 

businesses, he devotes less time to discussing actual contracts that should be subject to cross-

cultural mediation.
226

 The author could have gone beyond theorizing the concept of deal 

mediation to providing more details on how a deal mediator would participate in reality. He 

could have achieved this by examining a complex merger and acquisition and discussing the role 

of a deal mediator throughout and how the mediator’s intervention would add value to the 

transaction. 

Deal mediation can be applied in a multi-cultural society like Canada with its 

autonomous provinces. For instance, Quebec as a province asserts sovereignty despite Canada’s 

federal system of government.
227

 A company involved in a business transaction with a Quebecois 

company may consider some of the cultural values of the Quebec executives. Likewise, any 

business transaction such as an M&A deal that will affect aboriginal peoples’ rights, has to 

consider the people’s culture and how the transaction will impact or affect their culture.
228

 

Stephen Morrison is a major proponent of deal mediation in the Canadian legal market 

and his short article on the subject is worthy of review. Morrison, referring to anecdotal 

evidence, states that 80 to 90% of cases where parties voluntarily submit to mediation are 
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resolved without further recourse to litigation.
229

 Similarly, 62.5% of respondents on a workplace 

mediation study had used mediation as a means of resolving workplace disputes and an 

incredible 100% of the total respondents who had used workplace mediation reported success.
230

 

Also, 1992 statistics from the Dallas Mediation Project reveal that 981 cases were mediated and 

the following represent the percentage of issues that were successfully mediated: “Workers 

Compensation - 87%; Contract Disputes - 87%; Debt/Sworn Accounts - 87%; Motor Vehicle 

Claims - 85%; Other Personal Injury Claims - 77%; Overall settlement rate - 83%”.
231

 

Morrison explains that disputes arise at different stages of M&A transactions and 

provides some examples of matters that can make parties disagree, such as valuation of assets, 

obligations to employees, environmental degradation or concerns, etc.
232

 He further explains how 

deals sometimes fall apart as a result of lack of skills to creatively resolve issues in their 

infancy.
233

 Morrison succinctly explains that the deal mediator is a professional who is retained 

from the beginning of the transaction to help the parties establish a timetable for the transaction 

processes, to facilitate the parties’ discussions and resolve disputes that may arise.
234

 He 

concludes by stating that “while the appointment of a deal mediator in large commercial 

transactions will add another cost to the process, it will be insignificant in relation to the dollar 

value of most transactions and may pay for itself many times over.”
235

 Morrison’s article is 
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simply written and quite practical in discussing the relevance of a deal mediator in a complex 

commercial transaction like M&A.
236

 

Scott R Peppet provides a theoretical argument for the use of third party mediators in 

deals.
237

 He opines that the new interest in deal-making by legal scholars is borne out of Ronald 

Gilson’s classic article, “Value Creation by Business Lawyers: Legal Skills and Asset Pricing”
238

 

which asks the question, how do lawyers provide value for their transacting clients?
239

 Peppet 

enumerates some of the barriers to closing deals as “transaction costs, information asymmetries 

and strategic behavior.”
240

 He uses Gilson’s article as a foundation to launch his argument for 

why third party interventions are necessary in deals. 

Peppet argues that mediators as third party interveners can help disputing parties consider 

their best settlement options, manage all forms of barriers to negotiations, promote healthy 

relationships between parties and help to prevent or manage miscommunications.
241

 These are all 

value-adding roles of a deal mediator that are beneficial to a merger transaction. Peppet also 

observes that mediation is widely written about by legal scholars but not much has been done in 

the area of transactional mediation.
242

 He opines that no one has made an in-depth analysis of 

whether “mediators can add value in closing mergers and acquisitions, joint ventures, or 

employment agreements.”
243

 He makes reference to an unpublished article by two colleagues at 

the Harvard Business School which discusses the potentials of mediation to resolve disputes in 
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non-hostile mergers, but this referenced article does not consider the topic of deal-mediation 

specifically.
244

 

Peppet greatly argues that there is a lacuna in the legal literature on transactional 

mediation and he identifies key articles and their shortcomings on the subject matter of 

transactional mediation.
245

 He thereafter defines a transactional mediator as “an impartial person 

or entity that intervenes in a transactional negotiation pre-closing to facilitate the creation of a 

durable and efficient contract.”
246

 Peppet thus believes that a transactional mediator should 

intervene in the pre-closing stage. It appears that there is agreement on the timing of the third-

party intervention, as Morrison and Apollon also believe that the mediator should be introduced 

at the pre-negotiation stage of the transaction. This is clearly before the parties get into any form 

of definite agreement on the transaction. Peppet also argues that the best time to introduce the 

mediator is before closing the negotiation phase of the transaction. While Apollon and Morrison 

refer to this third party professional as a ‘deal mediator,’ Peppet refers to him or her as a 

‘transactional mediator’. Generally, the terms ‘deal mediator’ and ‘transactional mediator’ can be 

used interchangeably.  

Peppet’s article explains the two crucial ways in which a transactional mediator can add 

value to negotiations. These are by helping parties determine whether settlement is a possibility 

and by helping parties have a mutually satisfactory settlement.
247

 He further provides an 
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economic justification for the use of a mediator in deals. He explains that mediators help parties 

to overcome bargaining failures.
248

 In describing bargaining failures, Peppet adopts the Priest 

and Klein Model of why some cases do not settle and this model suggests that failures occur 

when parties reject settlement (out-of-court) based on an inaccurate prediction or expectation of 

court settlement.
249

 This expectation is borne out of the belief that litigation will give them a 

better offer.
250

 Peppet also notes that bargaining failures occur when one party makes an 

exaggerated demand and the other party responds with an unreasonably low offer,
251

 a scenario 

that is typical in merger transactions. The author observes that a transactional mediator can 

prevent bargaining failures by managing the transfer of information between the disputing 

parties.
252

 He explains how the intervention of a transactional mediator can facilitate a seamless 

transition through the four stages of the transaction which he refers to as matching, pricing, 

closing and renegotiation.
253

 Peppet’s explanation of the roles of a transactional mediation 

through the four stages discussed below can be applied to a merger transaction. 

Peppet refers to the matching stage of the transaction as the first stage where the buyer 

and seller find each other.
254

 He explains the roles of finders as matchmakers and that the 

mediator cannot take the place of a finder because the finder is specially skilled and 

knowledgeable in meeting the needs of the parties for the purpose of the transaction.
255

 He 

however adds that a mediator may be helpful in the match-finding stage especially where 
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exchange of confidential information takes place.
256

 An expert mediator can be the repertoire of 

such information and can advise the parties on whether or not the match is perfect for the 

proposed transaction based on all the information that the mediator is privy to.
257

 The match-

finding process is also described as the bidding process which enables the seller to identify a 

potential buyer with whom to negotiate with.
258

 Pricing however has to do with setting the deal 

price and a mediator can add value at this stage by being the middleperson in the bargaining 

process.
259

 On closing, Peppet using a merger transaction example explains that new information 

could arise while closing a transaction and this new information may materially affect the entire 

transaction thus leading to a dispute.
260

 A mediator can extract and compare relevant information 

from both sides at this final stage in order to facilitate a successful merger closing.
261

 Peppet 

opines that many deals do not finally come to an end upon closing.
262

 He argues that certain 

discoveries lead to some renegotiations of key terms of the contract and that disputes that occur 

at this stage may particularly be difficult for parties to resolve.
263

 A mediator may also intervene 

at this stage to help parties resolve disputes and maintain good post-closing relationships.
264

 This 

is particularly applicable in merger transactions where an ongoing relationship is desirable 

between the merging entities in order to achieve the merger goals. 

In addition to providing an economic justification for the use of transactional meditation, 

Peppet also provides a behavioral justification.
265

 A transactional mediator can help transacting 
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parties manage “psychological, emotional and relational issues that may also impede reaching 

agreement.”
266

 

Peppet provides a balanced view by also discussing the potential problems associated 

with interventions by deal mediators. He explains the problem of ‘gaming the mediator’ which 

occurs when the parties attempt to manipulate the mediator by providing misrepresented 

information in private caucuses or during the actual mediation session.
267

 Peppet however does 

not have any data proving how often mediators are deceived by the parties but suggests this as 

empirical research deserving study.
268

 He speculates that the problem of ‘self-interested 

transactional mediators’ may occur when a mediator is disloyal to the parties and acts in his or 

her own interest, but he adds that the topic of disloyal mediators has rarely been studied.
269

 

The articles reviewed above all discuss the many values and importance of adopting 

mediation in commercial deals such as M&A. However, none of them discuss in detail, the 

connection between M&A and mediation, or how the intervention of a transactional mediator can 

practically impact an M&A deal. This confirms my earlier assertion that there is a dearth of 

literature on ADR processes and M&A and this is the gap that my thesis intends to fill. 

There is also no Canadian literature on commercial arbitration as it relates to M&A 

specifically. Therefore, I examined key literature on arbitration that discusses M&A or large 

complex contracts generally. 

One of the hallmarks of arbitration is its confidential nature. Confidentiality is crucial to 

getting business disputes resolved as “people don’t lay out the facts that may hurt their business 
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down the road in a public setting so their competition can have access to information.”
270

 

Arbitration is conducted outside the purview of the public thus protecting trade secrets that may 

be divulged during dispute resolution processes such as litigation.
271

 Also, unlike litigation where 

the plaintiff may obtain a default judgment in an uncontested suit (for example, if the defendant 

does not appear after proof of service of documents has been presented to the court), arbitration 

cannot take place without the consent and attendance of all the parties to the arbitration. 

Arbitration further permits the parties to select arbitrators who possess sufficient expertise to 

decide M&A disputes. These features of arbitration make it a trusted process that can be used to 

resolve M&A disputes.
272

 

Arbitration requires adequate preparation and careful decision making.
273

 Grenig and 

Scanza identify six stages of the decision making process required for a successful arbitration.  I 

will briefly summarize the first stage set out by the authors as they note that this stage is the most 

crucial, and a major determinant of whether arbitration is the best process to be adopted in 

resolving the specific dispute.
274

 Grenig and Scanza identify the first stage as ‘Setting up the 

Environment.’
275

 This is the stage where the disputants are expected to set goals regarding what 

they intend to achieve, whether they desire to continue their relationship upon the conclusion of 

the arbitration, the type of compensation that they desire, as well as other considerations.
276

 The 

authors explain that discussions at this stage are necessary to help the disputants determine if 
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arbitration is their best recourse towards resolving their dispute or if they want to try negotiation 

or mediation before submitting to arbitration.
277

 Since arbitration is a more rigid dispute 

resolution process when compared to other types of ADR processes,
278

 there is a need for 

disputants to evaluate the pros and cons of the process before submitting to it. Although the 

article does not specifically speak to M&A transactions, Grenig and Scanza’s work is instructive 

on whether parties to M&A deals should consider submitting to arbitration when disputes 

arise.
279

 

In a symposium organized to discuss the Delaware closed-door arbitration program,
280

 

Katherine Blair, an American M&A specialist, observed that transactional lawyers usually do not 

specifically advise their clients on ADR options and their benefits.
281

 Blair stated that dispute 

resolution provisions are not prioritized and they are usually the last on the list, a ‘throw-in,’ as 
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dispute resolution is not negotiated alongside the main deal.
282

 ADR provisions are often 

contained in the miscellaneous section of deal agreements.
283

 They are generally boilerplate 

provisions that are ‘copied and pasted’ into agreements and hardly ever marked-up.
284

 Griffin, 

also a speaker at the symposium, confirmed Blair’s position on the nonchalance of lawyers and 

negotiating parties when it comes to dispute resolution provisions.
285

 Gemmell discusses the 

careless throw-in of dispute resolution clauses in agreements: 

At times (how often will be speculative), the dispute resolution language is pulled 

out of a law firm’s file of templates and stuck in an M&A agreement at the 

eleventh hour just before the champagne bottles are cracked and each party 

showers the other with congratulatory toasts. At a time later when the dispute 

resolution clause is invoked, clients wake up to the fact that they are forced to 

litigate in a foreign country in courts backed up for years under a law the client 

finds incomprehensible attended to by local lawyers the client has never met. Of 

course, this scenario is my building my own scarecrow and taking shots at it. But 

it is reflective of situations that, in my experience, do happen – all too often!
286

 

 

Gemmell’s explanation describes the extent to which parties usually ignore the dispute 

resolution provisions of M&A agreements.
287

 However, Blair, at the Delaware symposium, 

observed that parties to mergers of equals
288

 strive to accomplish their merger goals in good time 

as they exercise a high desire to resolve quickly and are therefore more amenable to discussing 

dispute resolution provisions in their contracts.
289

 This means that the type of the M&A deal, 

whether a merger of equals or an acquisition by a stronger or bigger corporation, can determine 
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the efforts that will be put into resolving disputes. As Blair rightly observed, in a merger of 

equals, both parties are naturally motivated to see the deal close within a short time and they tend 

to pay attention to the dispute resolution clauses in the purchase agreement so that they can 

resolve issues amicably and swiftly. Dispute resolution clauses should never be templates, rather, 

they should be client and transaction-specific because these provisions apply to pre and post-

merger agreements and they should be carefully drafted with parties to the transaction duly 

involved.
290

 

In cross-border M&A deals, Yang observes that arbitration is the preferred ADR process 

because of its efficiency, speed and the available institutional frameworks which combine to 

make it a reliable process for international commercial disputes.
291

 In an Asia-Pacific M&A 

Summit which was held in Singapore in 2007, arbitration was mentioned as a useful dispute 

resolution tool for cross-border transactions in Asian jurisdictions.
292

 International deal 

mediation proponents may think otherwise, as expressed by Gemmell and Apollon. They opine 

that mediation is preferred in cross-border transactions because the intervention of a deal 

mediator or a cross-cultural mediator enables the parties to seamlessly conduct the transaction 

with fewer problems caused by communication mishaps and cultural differences.
293

 

Cahit Agaoglu, in her doctoral thesis on “Arbitration in Merger and Acquisitions,” 

discusses why arbitration is preferred for M&A transactions.
294

 This is because arbitration is a 
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consensual and private dispute resolution mechanism and it provides parties with flexibility to 

select arbitrators with desired criteria such as “language, familiarity with the industry or 

commercial experience.”
295

 In line with this, Joe Liu of the Hong Kong International Arbitration 

Centre explains that arbitration clauses are regularly used in merger contracts as arbitration 

offers a wide array of advantages such as confidentiality, ability to select a suitable arbitrator, 

language choice and enforcement of arbitral awards.
296

 Agaoglu states that the interrelation 

between arbitration and M&A transactions is greatly under-researched.
297

 She goes on to note 

that “research shows there is only one book printed from the special Swiss Arbitration 

Association (ASA) conference held in 2005 concerning Arbitration in M&A transactions.”
298

 

Like Peter, Agaoglu also observes that pre-signing M&A disputes may be difficult to 

resolve because the parties have not signed or made formal commitments to the transaction at 

this stage.
299

 Although these disputes may be difficult to resolve, she notes that arbitration still 

offers the best recourse at attempting resolution of pre-signing disputes. Using an unpublished 

International Chamber of Commerce Arbitration case and another London Court of International 

Arbitration case,
300

 Agaoglu states that arbitration may be attempted to resolve conflicts arising 

during the pre-signing stage of a transaction but argues that arbitration is better suited for 
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resolving post-signing disputes.
301

 M&A transactions usually involve transfer of assets or shares 

with monetary value. From the financial perspective, Kreb and Riordan identify two major areas 

of disputes in M&A transactions: purchase price adjustment calculations and earn-out 

provisions.
302

 They explain that the purchase price adjustment calculation is used to modify the 

purchase price based on any alteration that affects the agreed threshold between the date of the 

initial financial statements which parties used to negotiate the purchase price and the financial 

statement as at the completion date of the merger deal.
303

 Purchase price adjustments are crucial 

in merger deals as they prevent the benefits or losses that accrue from continued operation of the 

business between the time of entering into negotiation and the actual closing of the merger deal 

from affecting the seller.
304

 Consequently, disputes on purchase price adjustments are best 

resolved through an ADR process because of its speed and the flexibility that it offers the parties 

to control the process.  

According to the American Bar Association in its 2015 Private Target Mergers & 

Acquisitions Deal Points Study, 86% of private company acquisitions in the year 2014 included 

provisions on purchase price adjustments.
305

 This statistics shows the importance of purchase 

price adjustments in M&A deals. Kreb and Riordan describe an earn-out provision as that which 

enables the seller to receive an increased purchase price based on the expected future 

performance of the business sold.
306

 Although these areas are accounting and financial reporting 

matters, they can constitute major transactional disputes. M&A agreements therefore usually 
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provide for resolution processes to be adopted when disputes arising from purchase price 

adjustment calculations and earn-out provisions occur.
307

 Kreb and Riordan further note that 

where the parties are unable to agree on the purchase price adjustments and earn-out provisions, 

an independent third party accountant is hired as an arbitrator to determine and render an arbitral 

decision.
308

 In M&A financial disputes, certified professional accountants can be used to assist 

clients
309

 in arbitration proceedings as expert witnesses thus underscoring the flexibility of ADR 

processes.
310

 

Stableford and Smith also discuss how the inclusion of earn-out provisions in merger 

agreements is a proactive dispute resolution tool.
311

 They define earn-out as an arrangement 

where a buyer in a merger deal does not pay the entire purchase price at the beginning of the 

transaction but agrees to pay the remaining amount at a later date depending on how the merger 

deal works out.
312

 Stableford and Smith posit that an earn-out provision is used to resolve 

disagreements that may arise about the ‘future performance of the target business.’
313

 The 

inclusion of an earn-out clause in a purchase agreement therefore acts as a resolution technique 

for potential disputes concerning the purchase price as this may arise as a later date. Kreb and 

Riordan however note that agreeing on earn-out provisions (provisions which according to 
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Stableford and Smith help to resolve potential financial disputes) generate disputes too and 

resolving these may require the attention of an accountant or financial expert to structure an 

earn-out and/or act as an arbitrator.
314

  Although Stableford and Smith do not discuss this, there 

is a possibility that the accountants required in structuring an earn-out could be viewed as third-

party interveners who perform the roles of dispute resolution experts before the occurrence or 

escalation of a financial dispute between the parties. Essentially, recourse to ADR for financial 

disputes helps the parties to select an intervener with sufficient expertise in the subject matter of 

the dispute and this is crucial to the resolution of such dispute and inherently, a successful M&A 

transaction.
315

 

Reilly and MacKenzie’s book on ADR is worthy of mention because the authors 

designed a model process for enhanced use of ADR in the corporate environment.
316

 The concept 

of corporate ADR is the crux of this book as the authors provide a practical guide on how ADR 

can be infused with the day-to-day activities of an organization. This literature is relevant 

because it discusses how ADR processes can be interwoven into an organization’s conflict 

management system to become part of its corporate culture.
317

 Where firms have corporate ADR 

policies, I believe that such firms will effortlessly adopt ADR processes when disputes occur in 

the course of their transactions. Within the M&A context, I argue that merging entities with well-

developed internal corporate ADR cultures are less likely to adopt litigation or discontinue a 

merger transaction due to conflicts during the course of the transaction.  
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Finally, in order to develop my methodology, I considered other studies from different 

jurisdictions with similar methodologies and/or subject matter as mine and these are reviewed 

below.  

Marcus, Dorn and McNulty
318

 provide a practical step-by-step approach for the resolution 

of post-merger conflicts of two health-care organizations, particularly with regards to the 

surgical departments of both organizations. The researchers introduce a structured process called 

‘walk in the woods’. This phrase is adopted from “the meeting of two Cold War nuclear arms 

reduction negotiators” in 1982 whose negotiations sprang from a leisure walk where they 

extensively discussed each other’s goals, concerns and interests and were able to achieve a 

mutual position on the issue of arms reduction.
319

 Reference to this walk symbolizes the effect of 

an analytic, problem-solving approach to dispute resolution and introduces a process which can 

serve as a guide for mediators and negotiators to improve their efficacy in their roles as dispute 

resolvers.
320

 Marcus, Dorn and McNulty’s research on the merger of the two large health-care 

organizations illustrates the effects of an interest-based negotiation process in resolving post-

merger stakeholder conflicts in order to achieve the objectives of the merger 

transaction.
321

According to Marcus, Dorn and McNulty, the first step towards resolving the 

dispute is to reveal the interests of the disputants by recognizing and admitting their 

differences.
322

 The researchers observed that this step helped the parties build trust in the dispute 
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resolution process and restored confidence.
323

 The second step is called ‘enlarging interests’ and 

here, the disputants identify and enumerate their areas of mutual interests and differences.
324

 This 

step enables the disputants to view their differences from a larger, non-adversarial perspective as 

they gain insights into the rationale behind each other’s claims.
325

 While the second step 

primarily helps to clarify issues, the third step engages the disputants in brainstorming on each of 

the issues by creating new ideas to solve the problems.
326

 After the brainstorming session, lots of 

new ideas are generated and the parties use a scale of one to three (1-3)
327

 to determine their 

level of agreement with each of the new ideas.
328

  The final stage aligns the interests of the 

parties and finalizes the agreements of the parties.
329

 

This research reveals a practical, multidimensional approach to conflict resolution as each 

of the four steps entails a specific activity. The walk-in-the-woods process enables the parties to 

obtain, exchange and analyze information that is germane to the outcome of the resolution 

process. The researchers argue that the walk serves as a ‘detour’ from the norm and further 

explain that the norm is for parties to quickly attempt problem-solving, thus focusing on the 

problem and debating solutions rather than attempting to arrive at solutions through joint efforts. 

The walk-in-the-woods study is relevant as it can be employed in the context of mergers and 

acquisitions transactions and other corporate reorganizations.  One could adopt the specific 

negotiation activities identified in each of the walk-in-the-woods steps in a manner that fits the 

dispute at stake.  
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Although the researchers refer to their process as negotiation, from the structure adopted 

and the roles of the researchers taken during the process, the process would more accurately be 

characterized as ‘assisted negotiation’
330

 or mediation. This is because external persons (the 

researchers) intervened in the negotiation process and acted as facilitators. This study confirms 

the flexibility of ADR processes where disputants can agree on a process that is tailored to meet 

their specific needs. The Marcus, Dorn &McNulty study exemplifies the importance of interest-

based, non-adversarial, creative negotiation. It analyzes the steps taken by stakeholders in 

resolving post-merger conflicts of two large health-care organizations via an ADR process that is 

mutually satisfactory to the parties.  

Clifford, Jonkhart and Pearlman conducted a comparative study of US, Canadian and 

European private target M&A deal points.
331

 A target deal points study is a study that examines 

and analyzes the trends in M&A transactions in a given year and within a specific jurisdiction or 

jurisdictions. In cases where the study examines target companies that are publicly-traded, this is 

referred to as a public target deal points study, while a study examining acquisition agreements 

of private companies is referred to as a private target deal points study.
332

 The issues under 

consideration in a deal-points study could range from post-closing purchase price adjustments to 

earn-out provisions, target’s representations and warranties, indemnification, choice of law, 

etc.
333

 The 2015 Canadian Public Target M&A Deal Points Study did not discuss the use of 
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alternative dispute resolution.
334

 Because deal-points studies reveal issues that are of utmost 

concern to corporations when they are considering merger deals and the recent study involving 

Canadian public companies did not discuss ADR as a deal point or major concern for 

participants, this indicates that corporations do not prioritize dispute resolution provisions in 

their merger agreements. The Clifford, Jonkhart and Pearlman comparative study, however, 

examined the use of ADR as a deal-point, specifically the inclusion of ADR provisions in M&A 

agreements in the different jurisdictions. Their US study analyzed 106 acquisition agreements for 

transactions completed in 2008 where private companies were acquired by US public companies 

with transaction sizes between US$25 million and US$500 million.
335

 Their Canadian study 

analyzed 62 share and asset purchase agreements with transaction sizes of C$5 million and 

above, and their European study engaged lawyers from law firms in 14 European countries who 

had negotiated share purchase agreements on behalf of clients as there was no publicly available 

database for acquisition agreements (unlike in the US and the Canadian studies).
336

 A team of 

experienced M&A lawyers from various jurisdictions reviewed the US and Canadian agreements 

while the European study was validated by telephone interviews and reviewing some agreements 

to ensure consistency of data provided by the participants.
337

 

Clifford, Jonkhart and Pearlman’s study is relevant to my research because it briefly 

examines the use of ADR in M&A deals. The findings of their study reveal that North 

Americans include ADR provisions in their agreements. It was observed that:  

ADR was expressly chosen as an alternative to courts for resolving disputes 

generally under the acquisition agreement in about one-third of the deals surveyed 

for both the US study and Canadian study and in slightly more than two-thirds of 
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the deals surveyed for the European study. Binding arbitration was the most 

commonly identified ADR in the North American studies (92% of US deals 

surveyed that included ADR and 100% of Canadian deals surveyed that included 

ADR).
338

 

 

The distinctiveness of this study lies in the specific information obtained on the use and 

effectiveness of alternative dispute resolution processes in M&A transactions across North 

America (U.S. and Canada) and Europe. Although mediation is gradually gaining traction in 

Canada, this study confirms my observation on the preferred use of arbitration in resolving M&A 

disputes.
339

 

John Lande discusses the results of his research study which adopted both qualitative (in-

depth interviews of 13 lawyers and business executives) and quantitative (survey interviews with 

178 respondents) methodologies and sought to find out the beliefs of business lawyers and 

executives about ADR generally and mediation specifically.
340

 Although the research does not 

specifically connect mediation to M&A, the study reveals that many business lawyers and 

executives in the United States are favorably disposed to using ADR processes to resolve 

business disputes.
341

 All the respondents had experience in litigation and a majority of the 

respondents had experience in ADR proceedings as parties (i.e.as advocates or principals) but 

not as neutrals.
342

 When asked whether they believe in mediation, many of the respondents did 

not provide a direct “yes” or “no” answer, rather, they qualified their responses and discussed 

how factors like the amount of money involved, the relationship between the disputants, the 

stage of the dispute and other circumstances determine whether or not mediation is a preferred 
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dispute resolution option.
343

 Many of the respondents were satisfied with the time and cost of 

mediation and ADR processes generally.
344

 

The relevance of Lande’s study to my research lies in the similarity in subject matter and 

research methodology. I adopt the same methodology for my research and interview business 

lawyers and ADR specialists in Canada. My research however is more specific to M&A disputes 

and the extent of the use of ADR processes in M&A, as opposed to Lande’s research which 

discusses business disputes generally.   

This chapter discussed the relevant literature on mediation and arbitration processes as 

they relate to M&A deals. I observed that although parties pay minimal attention to dispute 

resolution provisions in M&A agreements, they are amenable to adopting mediation or 

arbitration to resolve their disputes. I also reviewed the topic of deal mediation, otherwise 

referred to as transactional mediation. Scholars observe that this is an emerging area and has not 

gained wide coverage in the ADR or legal literature. Indeed, the concept of deal mediation is 

largely theoretical and there is no evidence that it is already in use in M&A deals, especially 

cross-border transactions. However, I examined how deal mediation may be useful in M&A 

transactions in this chapter. 

I also explored scholarly articles on possible M&A disputes which are broadly 

categorized as pre-closing and post-closing disputes and considered whether mediation or 

arbitration processes could be harnessed in resolving these disputes. It appears that arbitration is 

the more preferred ADR method for resolving international business disputes generally, and for 

resolving financial and accounting reporting disputes in M&A deals. This is likely because of the 
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binding nature of an arbitral procedure, and also because financial disputes require a third-party 

intervener with expertise on the subject matter of the dispute. Although the concept of 

accounting arbitration exists and this is where accountants are hired to act as arbitrators in 

financial disputes, the flexibility of ADR processes makes it possible for the parties to hire 

lawyers to act alongside accountants as joint arbitrators. Although my research does not reveal 

any leading Canadian literature on the subject of ADR and M&A, I note that mediation is 

gaining traction in resolving large complex transactions such as M&A. 
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CHAPTER 3 

METHODOLOGY 

The purpose of my research is to gather firsthand information from specialists in the field 

of mergers and acquisitions (M&A) and the field of alternative dispute resolution (ADR) about 

the use of ADR in M&A disputes. No research connecting ADR and mergers and acquisitions 

work in Canada has ever been done, and no practitioners have been interviewed in relation 

thereto. I argue that commercial ADR processes are not well-utilized in resolving M&A disputes 

in Canada in my research analysis chapter. My literature review revealed that there is no actual 

study from Canada where ADR and M&A specialists were interviewed on the effectiveness of 

ADR processes in resolving M&A disputes. Therefore, I attempted such a study and outline my 

methodology in this chapter. 

M&A transactions are complex commercial transactions, thus they inherently generate 

disputes. How these disputes are resolved without recourse to litigation is my specific interest 

and what this thesis seeks to examine.  As such, my research questions are: 

1. What M&A disputes can be resolved through ADR processes? 

2. How effective is ADR in the settlement of M&A disputes? 

3. What are the challenges encountered in the resolution of M&A disputes though ADR 

processes? 

Consequently, the specific goals of this research are as follows: 

1. To gain robust knowledge of commercial ADR practice in Canada; 

2. To understand mergers and acquisitions transactions in Canada; 

3. To understand the nature of disputes that may arise from mergers and acquisitions; 
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4. To understand whether and to what extent ADR is used at different stages of M&A 

transactions in Canada; 

5. To determine if ADR specialists function as process consultants in Canadian M&A 

transactions.
345

 

Research Methodology 

I conducted a key informant interview session with each of my research participants in 

order to identify the dynamics of the dispute resolution processes adopted in M&A transactions. 

Considering the non-existence of actual Canadian research evaluating the use and efficacy or 

otherwise of ADR in M&A disputes, I hope to contribute to the legal literature in the field of 

commercial ADR and its use for mergers and acquisitions. The earlier chapters of my thesis 

confirm that the use of ADR processes in commercial transactions is on the increase. However, 

most of the existing literature on ADR provides general information on its pros and cons, the 

rationale behind its heightened use and its success rate, with minimal research conducted on the 

application of ADR to specific transactions, especially mergers and acquisitions. Uniquely, I 

examined the nexus between dispute resolution and mergers and acquisitions. 

The approval of the Research Ethics Board of the University of Manitoba was sought and 

obtained, as human subjects are involved in my research. I adopted a qualitative research 

methodology which entails “purposeful sampling, collection of open-ended data, analysis of text 

and personal interpretation of findings.”
346

 I conducted key-informant interview sessions with 
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ADR specialists and M&A lawyers who possess robust knowledge and expertise in commercial 

ADR practice and M&A in Canada. Due to the small number of research participants, the 

opinions of participants in qualitative research cannot be generalized as being characteristic of 

the population they represent.
347

 Similarly, the data collected from my research cannot be said to 

represent the opinions of all M&A lawyers and ADR specialists in Canada. However, I was able 

to obtain detailed first-hand information from practitioners with 10-40 years of experience and 

involvement in hundreds of M&A deals. 

Purposive sampling was used to recruit research participants, subject to their availability 

and willingness to participate. The sample population included commercial ADR specialists 

and/or M&A lawyers who are in active practice. I conducted a wide internet search on 

commercial lawyers, especially those with expertise in M&A, and ADR specialists in Canada to 

obtain their contact information. I also got some recommendations from my research 

supervisor
348

 who is a practicing mediator in the provinces of Manitoba and Ontario. I sent 

Appendix C (draft email to potential research participants) to seventeen persons who met the 

inclusion criteria i.e. they have considerable experience either in the field of mergers and 

acquisitions practice in Canada, or in commercial ADR practice or both. Six people indicated 

their interest in participating in my research and they are from the following cities: Calgary, 

Toronto, Regina, Saskatoon, Vancouver and Winnipeg. The respondents can be categorized as 

corporate lawyers, commercial mediators, in-house counsel and arbitrators and each of the 

respondents meets at least one of these three categories. 
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Many M&A transactions occur in Ontario which is one of the major commercial hubs of 

the country. This is validated by Crosbie’s research on domestic M&A activities in Canada for 

the last quarter of 2015 which confirms that Ontario, British Columbia, Alberta and Quebec had 

the most announcements of deals with the four provinces representing 85% of merger activities 

in Canada in that quarter.
349

 Unfortunately, only one person from Ontario (Toronto) indicated 

interest in participating in my research out of the eight potential Ontario respondents that I 

contacted. Also, one person from British Columbia (Vancouver) responded positively while no 

response was obtained from the proposed Alberta participant. My participants are at the upper 

echelons of M&A and ADR practice with their years of experience ranging from 10 to 40 years 

and they provided very detailed and helpful information. With ‘P’ as a constant and numerals as 

variables, I use ‘P1,’ ‘P2’ etc. to describe each of the participants in this chapter in order to 

maintain anonymity and confidentiality of all research participants. Below is a short description 

of the pedigree of each of the participants. 

P1 is a Vancouver-based commercial lawyer and a partner in a top-tier law firm in the 

city. P2 is an M&A lawyer with 10 years legal experience who has closed at least sixty M&A 

deals. P3 has practiced law for 35 years and specializes in M&A. P4 has practiced commercial 

law for almost 40 years, he is a commercial lawyer, and a chartered mediator and arbitrator in 

Toronto. P5 is a commercial lawyer with about 10 years of experience. P6 has practiced law for 

30 years and is a retired Judge of the Court of Queen’s Bench. P6 has also been an 

arbitrator/chair of arbitral panels for 15 years and currently practices mediation and arbitration. 

Research participants received a written information sheet and consent form (Appendix 

A) outlining the details of my research project. I wanted participants to look over the information 
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sheet so that they could decide prior to the interview if participating in the research was 

something they wished to undertake. An interview protocol consisting of semi-structured 

questions (Appendix B) was shared with each of the participants. The semi-structured interview 

questions were open-ended, thus allowing for guided conversation, but providing the participants 

with leeway to speak generously on salient issues or on matters especially relevant or important 

to them. To ensure data accuracy, I personally transcribed the information gathered from the 

semi-structured interviews. There was one interview session per participant which took about an 

hour and was conducted via Skype for four respondents. The fifth interview was in-person while 

the sixth respondent was interviewed via telephone. The interviews were audio-taped and 

transcribed for data analysis. 

One of the shortcomings of my methodology is that it does not include any observation.  

Due to the time-frame required to complete my research, I could not observe any commercial 

ADR processes that could have provided a better insight into ADR practices in Canada. 

Likewise, I could not identify an ongoing merger transaction and observe the process to 

determine actual disputes that occur during M&A transactions or during the post-merger 

integration process. Although I was not able to make any first-hand, personal observations, my 

methodology allowed me to gather primary data from expert practitioners with highly valuable 

information. The results of my interviews are detailed in chapter four. 
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CHAPTER 4 

RESEARCH FINDINGS & ANALYSIS 

Introduction  

This chapter presents my research findings and analyzes these findings in light of the 

issues discussed in the literature review section of this thesis. Using participants’ responses to 

interview questions, this chapter offers answers to my three research questions: 

1. What M&A disputes can be resolved using ADR processes; 

2. How effective is ADR in the settlement of M&A disputes; and 

3. What challenges are often encountered in resolution of M&A disputes though ADR 

processes. 

Although participants identified common M&A disputes, they revealed that these disputes 

are rarely resolved using ADR processes other than negotiation. With the responses gathered 

which reflect great underutilization of ADR processes for M&A disputes, the effectiveness of 

ADR in the settlement of M&A disputes could not be tested. Consequently, the challenges of 

resolving M&A disputes through ADR could not be identified. Nonetheless, I analyzed how the 

identified M&A disputes could be resolved using ADR in the future. 

The ten interview questions (Appendix B) I crafted were designed to shed light on the 

answers to my research questions. The transcripts from my interviews record both participants’ 

answers to the interview questions as well as my observations on participants’ experiences with 

ADR. These observations provide background information on the respondents and their overall 

perspectives on ADR use. I observed that there was a clear-cut distinction between the 

professional roles of my research participants either as transactional lawyers or as ADR 

specialists. The transactional lawyers were involved in M&A deals but did not actively use ADR 
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processes in resolving disputes emanating from those deals. They explained that the use of ADR 

they had experienced in their M&A practices occurred in the form of negotiations between the 

parties. In these negotiations, the lawyers and financial advisors for the transacting parties jointly 

facilitated discussions that were aimed at resolving the parties’ differences/disputes. On the other 

hand, the ADR specialists that participated in this research had no experience in resolving M&A 

deals, but had applied ADR processes to other types of commercial transactions or contracts. 

None of the research participants had been involved in any M&A transactions that had a dispute 

resolution specialist as a process consultant or a deal mediator as part of the professional team. 

They all perceived deal mediation
350

 as a new concept, and all the research participants, except 

one,
351

 expressed great doubt as to the possible involvement of a deal mediator in their future 

transactions.
352

 

As discussed in chapter three, I recorded and transcribed the interviews. Upon completion of 

the transcription, I read the interview scripts in order to confirm my observations. I also analyzed 

interview transcripts and grouped research responses into sub-categories for the purpose of 

discussion in this chapter. In codifying the responses of participants, I analyzed how ADR could 

be applied to M&A transactions. 

Research Findings and Analysis  

I read the interview transcripts several times and made detailed notes of the salient points. 

I followed the interview protocol as well; it served as a guide and several other questions 

snowballed from the answers provided by each participant. For example, where a participant 
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 Deal mediation is the intervention of a neutral third party in a deal to facilitate the transaction from its pre-

negotiating stage to the closing stage in order to achieve a seamless transaction. See Apollon, supra note 205. 
351

 Participant 4. 
352

 Only Participant 4 is a great believer in deal mediation. He enthusiastically talked about the concept and its many 

advantages especially in complex transactions like M&A. 
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mentioned that s/he had never experienced the use of an ADR process in resolving M&A 

disputes, such participant was not asked further questions like: “what are the challenges 

encountered in resolution of M&A disputes through ADR processes?”
353

 Instead, the participant 

was asked a question like: “how then did you resolve disputes that occurred from the M&A 

transactions that you were involved in; did you suggest the use of ADR processes to your clients 

when disputes arose?” Answers provided by the participants have been grouped into sub-

categories and are discussed in turn below.   

Nexus between M&A and ADR Processes 

The participants were asked to describe situations where they had seen ADR processes 

come to fruition in M&A transactions. Although all the participants had seen commercial 

disputes successfully resolved with the use of ADR processes, the use of these processes in 

resolving M&A disputes appear to be rare. A participant described that she saw ADR applied to 

M&A deals in “small circumstances.”
354

 It is necessary to create a nexus between ADR and 

M&A because no matter how well devised a business transaction is or how thoroughly drafted a 

commercial contract is, disputes can arise.
355

 It is therefore not unexpected that a complex 

commercial transaction like M&A will generate disputes between parties. ADR processes 

become relevant in discussing how these disputes are to be resolved without recourse to the 

courtroom and without the deal falling apart. Some of these disputes are amicably and easily 

resolved by the parties through negotiation, which is a type of ADR process in itself.  

The goal of my thesis was to draw a connection between ADR and M&A.  I wished to 

argue that ADR processes can be well-utilized in M&A transactions. However, the participants 
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Gemmell, supra note 1 at 85; White, supra note 1at 753. 
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in my research revealed that ADR processes are underutilized in M&A. It is unfortunate that 

these processes, with their many known advantages, are rarely used in M&A transactions. This 

leads to the next discussion on the reasons for the rare use of ADR in M&A. 

Reasons ADR Processes are rarely used in M&A Deals 

Although the participants agreed that arbitration and mediation are preferred to litigation 

because they are conducted privately and offer confidentiality, participants observed that ADR 

processes are underutilized in the M&A market. One participant stated that the reason ADR 

processes are rarely used in M&A transactions is due to tight timelines as the transactions are 

often done with the aim of closing within weeks or months, thus making “things happen really 

quickly.”
356

 When disputes occur, she explained that the parties attempt resolution without third 

party intervention due to time pressure. Another reason provided for the rare use of ADR 

processes in M&A deals is that there are many advisers on the deal already and it is believed that 

professional parties are “naturally motivated to see a deal close and make their clients happy.”
357

 

This makes the parties resort to internal dispute resolution mechanisms in the form of a 

negotiation process without consulting an external dispute resolution specialist.
358

 

The type of companies involved in the transactions has also been canvassed by research 

participants as a consideration before recourse is made to ADR processes. Participant 1 observed 

that private companies are more prone to using mediation and arbitration because they prefer 

“quiet resolution,” rather than making the issues public by adopting litigation.
359

 Where public 
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357

 Participant 5. 
358

 Participant 5. 
359

 Participant 1. 
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companies are the parties to an M&A deal, they usually handle their disputes in court.
360

 This is 

perhaps traceable to the fact that these companies are accountable to public shareholders who 

have interest in their dealings. 

A participant noted that deals generally fall into two categories: the hostile deals where 

things “are often very ugly” and parties generally do not consider adopting ADR, and the 

friendly deals where the parties are able to get on well without a third party intervention.
361

 This 

participant, who has vast experience in security litigation, hostile take-over bids, contested plans 

of arrangement, and contentious M&A deals went on to say that: 

Because they [the transactions] are contentious, it is a shareholder or somebody 

who wants to take over a company in some capacity…or get control of the 

company [something like that] and those matters tend to be really contentious in a 

way that are often very ugly… there can be multiple litigation [matters] going on, 

you can have complaints being made to the Securities Commission, you can have 

court applications just trying to stop them. The parties don’t tend to sit down and 

work together. That is the vast majority of ways things happen…for the most part, 

nobody wants to try to sit and talk amicably.
362

 

 

Another participant noted that the structuring of the deal determines whether or not 

dispute resolution provisions in the purchase agreement will be triggered.
363

 She explained that 

the main purchase agreement can either be structured as a “sign and close” (also referred to as 

“simultaneous signing and closing”) or a “sign and then close” (also referred to as “deferred 

closing”). In a “sign and close” deal, a formal purchase agreement is not signed until the 

transaction closes. The parties therefore sign the purchase agreement upon completion of the 

transaction and close the deal at the same time.
364

 A “sign and close” deal benefits both parties as 
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 “Closing and Post-Closing Matters in M&A Transactions” (2 November 2012), online: Ballard Spahr LLP 

<http://www.lexology.com/library/detail.aspx?g=3979d7ba-c3d6-4817-93d8-2231692cf091>. 
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transaction risks are not transferred, and it also saves time and resources that would otherwise be 

used to resolve disputes surrounding who bears the transaction risks if they occur.
365

 An example 

of a transaction risk is an environmental disaster that occurs during the course of the transaction, 

i.e. before closing the transaction or where the target company (‘the seller’) loses a major 

customer before the transaction is closed.
366

 Such an occurrence can greatly affect the purchase 

price initially agreed to by the parties and can also generate other disputes that may affect the 

progress of the transaction. In a “sign and then close” deal (deferred closing), the transaction 

documents are first executed, and the closing of the deal occurs at a later time.
367

 The implication 

of a deferred closing arrangement is that the purchase agreement becomes effective upon its 

execution and before the transaction gets to the closing stage. Provisions of the agreement can 

therefore be triggered or challenged before the transaction closes. 

The participant explained that most of the transactions that she had been involved in were 

structured as “sign and close” deals.
368

 This means that where a dispute occurs pre-closing, 

parties owe no commitments to each other and they may discontinue the transaction. Also, no 

dispute resolution provision is triggered at this stage because there is no effective agreement that 

the parties can turn to, as the agreement is not signed until the closing date. Therefore, any 

dispute that occurs before the purchase agreement becomes effective cannot be resolved using 

the dispute resolution provision in the agreement. However, in a situation where dispute occurs 

post-closing, recourse can be made to the dispute resolution provision of the purchase agreement 

that is signed and effective.  

                                                           
365
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From the foregoing, the primary purpose of structuring a deal as a “sign and close” is to 

ensure that unwanted risks are not transferred between the time of entering into the transaction 

and closing it. However, this type of structuring predominantly concerns the main purchase 

agreement and other agreements such as the confidentiality/non-disclosure agreement can still be 

executed and become effective despite how the deal is structured. The parties usually execute a 

confidentiality agreement which becomes effective from the beginning of the transaction in order 

to protect confidential information shared by the parties in the course of negotiating and getting 

to the core of the transaction. Such a confidentiality agreement may be drafted to include a 

dispute resolution provision that will apply to disputes arising during the course of the 

transaction generally. This will fill the gap created by the purchase agreement that is structured 

as a “sign and close.” Disputes arising before the purchase agreement is signed can be effectively 

resolved by resorting to the general dispute resolution provision in the confidentiality agreement. 

The ADR provision in the confidentiality agreement should however be drafted with relevant 

attention to its counterpart in the main purchase agreement. The dispute resolution provisions in 

both agreements should not be contradictory and should be worded to reflect that they are to be 

adopted to resolve disputes arising from the confidentiality agreement itself and the main 

purchase agreement. This leads to the next discussion on dispute resolution provisions in deal 

agreements and the factors that determine the particular dispute resolution process that parties 

choose to adopt. 

Dispute Resolution Provisions in Deal Agreements 

As I noted earlier, ADR processes are usually included in the purchase agreement. One 

participant however noted that where his client is the smaller party, he advises that the agreement 
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should be silent on the dispute resolution provision.
369

 This participant was of the view that the 

more powerful party to an M&A deal usually prefers arbitration while the smaller party prefers 

litigation. He explained that when disputes occur, the smaller party can either litigate, which is 

an option that could benefit this party over submitting to arbitration, or the parties can discuss 

what dispute resolution mechanism to adopt after the dispute has arisen. Another participant 

agreed that in certain transactions, it is strategic to have the transaction agreements silent on 

dispute resolution provisions.
370

 It appears that the two participants who commented on this issue 

believed that litigation may offer the smaller party more protection and leverage than ADR 

processes, especially arbitration. Although the participants did not speak further to this issue, I 

infer they believe that arbitration tends to favor the larger party as a result of power imbalance 

between the parties.
371

Abadi notes that power dynamics between parties is a huge consideration 

in determining the dispute management mechanism to be adopted.
372

 Similarly, Effron identifies 

a few scenarios that can put one party in a position of power over the other while considering the 

factors in choosing alternatives to litigation: 

The parties may have unequal strategic or bargaining skills, leading the better 

bargainer to get the better deal. There may be an inequality of information, 

leading the better-informed party, or the party with more expertise in the subject-

matter, to get the better deal. There may be an inequality of assertiveness, leading 

the more-assertive party to get the better deal. There may be an inequality of 

alternatives to the relationship, so that the party with fewer alternative ways of 

meeting its needs must concede on the terms demanded by the other party in order 

to meet its needs. There may be an inequality in the importance of the relationship 

to each party where the relationship meets one party’s …social needs…. In such a 

case, the party whose more basic needs are at stake will have to concede to the 
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 Power imbalance is “a situation of inequality between the parties which leaves one relatively unable to defend its 

own interests.” Jack Effron, “Alternatives to Litigation: Factors in Choosing” (1989) 52:4 Mod L Rev at 493. 
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 Shokouh Hossein Abadi, “The Role of Dispute Resolution Mechanisms in Redressing Power Imbalances – A 

Comparison between Negotiation, Litigation and Arbitration” (2011), online: Google Scholar 

<http://scholar.googleusercontent.com/scholar?q=cache:N4UjnXuNUNgJ:scholar.google.com/+power+imbalance+i

n+arbitration&hl=en&as_sdt=0,36>. 

http://scholar.googleusercontent.com/scholar?q=cache:N4UjnXuNUNgJ:scholar.google.com/+power+imbalance+in+arbitration&hl=en&as_sdt=0,36
http://scholar.googleusercontent.com/scholar?q=cache:N4UjnXuNUNgJ:scholar.google.com/+power+imbalance+in+arbitration&hl=en&as_sdt=0,36
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party who can more easily do without the relationship, in order to continue the 

relationship and meet its own needs.
373

 

 

In an M&A deal, any of the scenarios described by Effron above can be the cause of a 

power imbalance between the parties. Where an M&A transaction is not a merger of equals, for 

instance, where one party is acquiring the shares or assets of the other or where one of the parties 

to a merger deal has a substantial degree of influence which determines the outcome of the 

transaction, the larger party can be said to be the party wielding power over the transaction. This 

inherently puts the smaller party in a disadvantaged position. Abadi justifies the position that 

arbitration disfavors a smaller party when he explains that great difficulty is encountered in 

reaching an agreement on certain issues during an arbitration process and this “makes the 

situation more burdensome for the weaker party.”
374

 This perhaps explains why some of the 

research participants do not encourage their clients who are the smaller (or weaker) parties in 

M&A transactions to include an arbitration provision in the main purchase agreement. To 

combat the problem of power imbalance that makes litigation or arbitration a debatable option 

for parties, a savvy mediator could skillfully address the issue of power inequalities between the 

parties while helping them to arrive at a mutually satisfactory decision. This is because the 

mediator, “by controlling the process – interrupting a tirade, framing the issues, clarifying 

communication – has the ability to balance power discrepancy and even level the playing field 

enabling parties to negotiate as equals.”
375

 

A dispute resolution provision in any agreement becomes relevant only after a dispute or 

disagreement has occurred between the parties. My research participants identified the major 

disputes that occurred in their previous and ongoing M&A transactions. It was disappointing to 
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 Ilan G Gewurz, “(Re)Designing Mediation to Address the Nuances of Power Imbalance” (2001) 19:2 Conflict 

Resol Q 135 at 151. 
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find out that many of these disputes were not resolved through the use of ADR processes, other 

than negotiation, because I had hoped to discover the use of ADR processes in M&A 

transactions. My research shows that there is no third party neutral facilitating the 

communication or correspondence aimed at resolving disputes between the parties to M&A 

transactions. Research participants observed that parties generally discuss issues with the aim of 

resolving ongoing or potential disputes. Thus, the description of what is done at this stage 

appears to be negotiation. Apart from negotiation, research participants revealed that they hardly 

resort to the use of other ADR processes for the disputes that they identified. Five out of the six 

participants identified a few examples of disputes that could arise from M&A transactions and I 

discuss them in turn.  

Disputes that could arise from M&A transactions. 

Given the goal of my thesis, that ADR processes can be well-utilized in M&A 

transactions, I now discuss how each of the M&A disputes identified by the participants could be 

successfully resolved through the use of ADR processes.  

First, there are disagreements revolving around purchase price and purchase price 

adjustments. Four participants identified purchase prices and their adjustments as a common 

cause of disputes that arise in M&A transactions.
376

 Purchase price disputes occur when parties 

are unable to agree on the purchase price adjustment - an amount which is calculated to modify 

the purchase price based on changes that occur between the date of negotiating the purchase 

price at the beginning of the transaction and the closing date of the financial statement at the time 
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 The concept of purchase price adjustment and how it constitutes a major financial dispute in M&A transactions 

has been discussed in the literature review chapter of this thesis. 
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of completing the merger transaction.
377

 Kreb and Riordan identify how purchase price 

adjustment issues constitute major financial disputes in M&A transactions and how arbitration is 

normally used to successfully resolve this type of dispute.
378

 Because arbitration provides parties 

with the flexibility to select a third party arbiter who is skilled in the subject-matter of the 

dispute,
379

 an arbitrator with accounting skills can successfully and amicably resolve purchase 

price disputes between merging entities.
380

 A skilled mediator can also facilitate discussions 

between the parties and their financial advisors in order to arrive at a mutually acceptable 

outcome for the parties. Research participants have not encountered the use of mediation and 

arbitration in resolving purchase price disputes, which confirms that these two ADR processes 

are currently underutilized when they could actually be efficiently used to resolve purchase price 

disputes. 

Secondly, there are disclosure issues. These are issues that could arise as a result of non-

disclosure, limited disclosure or misrepresentation of material facts by one of the merging 

entities. In a recent article, Katie Shonk discussed Abbott Laboratories (Abbott) and Alere Inc.’s 

(Alere) merger deal. The tipping point in this merger occurred when news about the US 

government’s investigation into Alere for corrupt practices came up.
381

 Although in its purchase 

agreement with Abbott, Alere certified that it complied with the U.S. Foreign Corrupt Practices 

Act in all its dealings since 2014, it appears that Alere provided limited disclosure to Abbott on 
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this issue, which led to Abbot’s attempt to discontinue the merger transaction.
382

 Non-disclosure 

or limited disclosure is a major, and perhaps the most common dispute that arises in M&A 

transactions and this was confirmed by four out of my six research participants. According to 

research participants, disclosure issues lead to big disputes that can make deals fall apart. In 

M&A transactions, parties usually execute a confidentiality agreement. A confidentiality 

agreement compels parties to disclose material facts that pertain to the transaction with the 

undertaking that disclosed facts are confidential information that are to be used in good faith and 

in furtherance to the goal of the transaction. Although certain boilerplate provisions are standard 

inclusions in a confidentiality agreement, the content of the agreement can be varied based on 

what the parties agree upon. The agreement can therefore provide a dispute resolution process to 

be adopted where parties have conflicts in relation to disclosure (whether limited or non-

disclosure) of material facts that are confidential information. Where a dispute arises in 

connection with a confidential obligation owed by one party to the other, an ADR provision 

(where included in the agreement) can be triggered to resolve such dispute or any dispute arising 

from the agreement. Conflicts arising from limited or non-disclosure of material facts can be 

successfully resolved through mediation or arbitration. In my opinion, mediation is a better ADR 

process to adopt in resolving disclosure issues because with the help of a skilled mediator, the 

parties are able to discuss their best options and to agree on an outcome that is beneficial to both 

of them. The parties can engage their professional advisors in the mediation process and they can 

address every disclosure issue that could possibly jeopardize the transaction.  
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Arbitration on the other hand is a more formal process and may not consider the joint 

interest of the parties. This is because an arbitral decision is rendered based on the evidence and 

arguments provided by both parties. An arbitral decision may also merely be the adoption of an 

agreement drafted by either of the parties with the most reasonable conditions or resolution as 

perceived by the arbitrator.
383

 Such arbitral decisions may however not be in the best interest of 

the transaction or of both parties jointly. In the Alere and Abbott merger discussed above, it is 

not surprising that the parties considered mediation because of the privacy offered by the process 

and the autonomous decision-making powers that it affords the parties.
384

 

Risk transference was also identified as a common M&A dispute. Risk transfer is the 

payment of compensation by a party who agrees to cover for loss accruing from an occurrence, 

based on the parties’ agreement.
385

 On transference of risk as a common dispute that arises in 

M&A transactions, one participant explained that indemnity is a major cause of this kind of 

dispute.
386

 Indemnification provisions in M&A agreements allow parties to stipulate contractual 

remedies for specific matters such as breach of contract.
387

 Such provisions enable the injured 

party to recover losses to the extent specified in the agreement and also protect the indemnifying 

party by limiting its obligations.
388

 Sometimes, the parties are unable to agree on the subject and 
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extent of indemnification. Issues arising from risk transference/indemnity can escalate into major 

disputes. Again, these are disputes that are resolvable with the use of ADR processes. Parties can 

negotiate by themselves, or with the help of a third party (mediate), or submit to arbitration when 

they cannot agree on matters relating to indemnification. Participant 4noted that negotiation was 

adopted in resolving all the indemnity issues that arose in the deals that he had been involved 

in.
389

In a situation where negotiation fails, mediation is another viable process that grants the 

parties the autonomy to resolve indemnity disputes by themselves.   

Misleading inventory valuation is usually revealed at the due diligence phase of the 

transaction and can generate disputes.
390

 One of the participants noted that this type of dispute 

revolves around issues such as “the value of the fixed machinery and equipment being carried on 

the books at a particular price, but either the seller thinks that it is undervalued or the buyer 

thinks a lot of the equipment is obsolete.”
391

 He further explained that valuation of fixed assets 

can substantially alter the purchase price where the parties agree that the assets of the seller 

should be considered, thus increasing the purchase price where the assets are of substantial value. 

He also noted that parties disagree when “a good deal of that inventory is stale, dated, old 

inventory that has been overvalued in the books of the company, and the purchaser wants a 

reduction in the purchase price to reflect that.”
392

 Issues revolving around valuation of property 

may generate significant disputes in M&A transactions and negotiation or mediation can 

successfully be utilized to resolve these disputes within a reasonable time frame. An independent 

valuer may be jointly hired by the parties to determine the actual value of assets and the opinion 

of the independent valuer may be considered by the parties in reaching a mutually acceptable 
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value for the assets that are disputed. This is another type of dispute that the parties can ‘walk 

through’ with the help of a skilled mediator, rather than embarking on a painstaking litigious 

journey or allowing the deal to fall apart. With ADR, the parties make efforts at resolving their 

disputes in a less combative manner. 

Post-closing disputes occur after the completion of the merger. However, the post-closing 

stage of a merger transaction does not usually signify the very end of the transaction.
393

 Usually, 

post-closing obligations exist as parties continue to owe obligations which do not end when the 

deal closes. Post-closing obligations include covenants made to restrict the seller’s
394

 or 

buyer’s
395

 activities for a specified period after closing.
396

 These are referred to as restrictive 

covenants and one of the participants explained that these covenants can become really 

contentious.
397

 An example is that the seller should not compete with the buyer’s business or hire 

its employees, or a covenant that the buyer shall continue to provide employee benefits to its 

newly acquired employees for a period of time.
398

  Reaching agreement on these obligations may 

generate disputes, i.e., at the time of drafting the agreement. Also, the agreed-upon obligations, 

where unfulfilled, may also lead to post-closing disputes. A participant noted that “mediation 

may have some value” when parties have post-closing disagreements.
399

 He observed that where 

one of the parties wants to claim damages, arbitration may not be helpful as “[such situation has 
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passed] the point of ADR
400

 benefitting or trying to bring the transaction to closing.”
401

 This 

confirms that arbitration is a formalized, ‘near-litigation’ process that could be aggressive as 

each of the parties attempt to have a better case in order to ‘win’. The participant however noted 

that when parties are at the stage of suing for damages, mediation may be beneficial as the 

parties are able to make compromises in order to arrive at a mutually satisfactory outcome. This 

is because mediation offers the parties the opportunity to discuss issues with a view to finding a 

solution that suits them both. Mediation therefore appears to be the most suitable ADR process 

that can be utilized to successfully resolve post-closing disputes. Notably, the stage at which a 

dispute occurs, and the type of remedy sought by either of the parties, can determine what ADR 

process to adopt. Post-closing disputes occur after parties have legally completed the transaction. 

Recourse to litigation or arbitration may therefore be an unfriendly route if adopted to resolve 

post-closing disputes unless there are allegations of fraud or misrepresentations or any other 

significant issue stated in the purchase agreement. Arbitration or litigation may however be 

adopted where the dispute resolution clause of the purchase agreement specifically provides so.  

The structuring of a merger deal as a share purchase transaction or an asset purchase 

transaction determines whether service obligations to the seller’s employees will be triggered. In 

a share purchase transaction, the legal identity of the employer remains the same because only 

ownership is transferred by virtue of the purchaser acquiring majority/controlling shares in the 

seller.
402

 This positions the purchaser as the new owner thus enabling the purchaser to inherit the 

                                                           
400

 It is believed that the participant used the expression ‘ADR’ loosely here and actually intended to say 

‘arbitration’ because the participant later opined that mediation, and not arbitration may be helpful in resolving the 

type of dispute that was being discussed. 
401

 Participant 5.  
402

 “Doing Business in Ontario: A Quick Summary of Employment and Labour Considerations in M&A 

Transactions” (29 May 2012), online: Cassels Brock 

<http://www.casselsbrock.com/CBNewsletter/Doing_Business_in_Ontario__A_Quick_Summary_of_Employment_

and_Labour_Considerations_in_M_A_Transactions>.  

http://www.casselsbrock.com/CBNewsletter/Doing_Business_in_Ontario__A_Quick_Summary_of_Employment_and_Labour_Considerations_in_M_A_Transactions
http://www.casselsbrock.com/CBNewsletter/Doing_Business_in_Ontario__A_Quick_Summary_of_Employment_and_Labour_Considerations_in_M_A_Transactions


83 
 

employees, including obligations owed to them by the seller. In an asset purchase transaction, the 

sale of assets to the purchaser terminates the employment of the seller’s employees.
403

 The seller, 

and not the purchaser, therefore becomes responsible for paying severance costs. Past service 

obligations to the seller’s employees can cause disputes in an M&A deal that is structured as a 

share purchase transaction because “the purchaser steps into the shoes of the vendor as the new 

employer, by so doing, the purchaser also inherits all of the employees’ past service, terms of 

employment, employment agreements/contracts, bonus plans and the liability for any termination 

costs.”
404

 

Past service disputes may occur pre or post-closing. A participant provided a pre-closing 

instance where the buyer wants the seller of the business to terminate its contract with its 

employees before closing the transaction so that the seller becomes obligated to pay severance 

costs to its employees.
405

 The seller on the other hand, wants to avoid these costs and therefore 

wants the buyer to assume responsibility for all its employees. ADR processes can be maximally 

utilized in this type of dispute because they are flexible processes that can consider what the best 

interests of the parties are. For instance, where the seller has concealed material facts about 

obligations that it owes its employees and where the purchaser also fails to note this during its 

due diligence, a negotiation or mediation process can be initiated to agree on an arrangement that 

will be less onerous for both parties. In such an instance, ADR will save the parties the cost and 

time expended during litigation. ADR being a confidential process will also save the parties the 

potential harm that will be caused to their businesses and reputation (especially the purchaser’s) 

if matters relating to laying off employees in an improper manner get to the public. 
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Contingent liabilities are also areas where parties can disagree. A participant identified 

pending litigation, union contracts, bank financing, and environmental contamination as 

examples of contingent liability issues that could be discovered by the purchaser during the due 

diligence phase of the transaction.
406

 He explained that the parties, represented by their 

respective lawyers, may take ‘hardline positions’ and insist that the other side take responsibility 

for contingent liability issues. In so doing, participant 4 stated that the lawyers may 

unconsciously escalate the issues and this can lead to major disputes that can make the deal fall 

apart. Negotiation, or submitting these issues to mediation can lead to successful resolution 

within a short time. Likewise, where the parties provide for an arbitration clause in the purchase 

agreement, or where they subsequently agree to submit to arbitration, contingent liability issues 

can be resolved within a reasonable time in a manner that does not disrupt the progress of the 

transaction. My interview participant also explained how the intervention of a deal mediator can 

help parties resolve this type of dispute as they arise.
407

 The concept of deal mediation is 

discussed further below. 

ADR processes are definitely underutilized as opined by many of the research participants. 

All the types of disputes identified by participants are solvable with the use of ADR processes. 

Unfortunately, research participants have seen ADR used only in rare cases. They confirmed that 

parties tend to negotiate but where such negotiations yield no results, parties either walk away or 

litigate. Next, participants discussed the few instances where they had experienced successful 

resolutions and the possibility of resolving M&A disputes using an ADR process. 
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 Successful Resolution of M&A disputes using ADR Processes 

All the transactional lawyer-participants acknowledged that negotiation was used in 

resolving disputes that they had encountered in the course of their M&A practice. One 

participant described how a negotiation process that had all the parties and their professional 

representatives at a round table resolved disputes that were otherwise going to make the deal fall 

apart.
408

 He noted that for the first time in his 10 years of practice, he observed first-hand how a 

well-facilitated negotiation session spurs great progress on a deal. This negotiation had been 

jointly facilitated by the lawyers from both sides, there were no caucuses, and the positive 

relationship that the parties had prior the transaction likely encouraged the parties to attempt 

negotiation. This participant enthusiastically described how beneficial the three hour negotiation 

process was, and how it resolved issues that had been pending for months.
409

 

The ADR specialist-participants had mediated and arbitrated several commercial 

disputes, but none of those mediations or arbitrations was specifically in relation to an M&A 

dispute.  

One participant explained that post-closing disputes are “less acrimonious” and as such, 

are more amenable to being resolved by ADR processes because at the post-closing stage, there 

is no time pressure, which usually deters the use of ADR during the stage when the parties are 

putting the deal together.
410

 Although four participants
411

 explained that ADR processes could be 

adopted in resolving disputes that arise after closing the transaction, none of them had been 

actively involved in any post-closing disputes where mediation or arbitration was used. 
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Following participants’ responses on the rare use of ADR processes in resolving M&A 

transactions, I wondered if they had experienced the intervention of a third party dispute 

resolution specialist as a process consultant in their previous M&A transactions and if they 

would consider this in the future. Their responses are detailed in the next section.  

ADR Specialists as Process Consultants in M&A Deals  

None of the participants in their many years of practice had experienced the intervention 

of a third party as a process consultant in an M&A deal. The participants seemed not to like the 

idea as they provided several reasons (discussed below) that may or would deter them from 

recommending a third party intervener/process consultant to their clients in future transactions. 

One participant strongly believed that a deal mediator can function as a process consultant and 

he commented on the feasibility of this intervention in complex transactions like M&A.
412

 He 

emphasized the use of deal mediators in transactions, not just dispute resolution specialists 

generally.
413

 His opinions on deal mediation, its advantages and the difference it can make in a 

transaction are discussed below. 

Deal Mediation 

The concept of deal mediation is an emerging one in the Canadian legal literature.
414

 A 

deal mediator is one who “intervenes in the pre-contractual or bargaining phase of a contract to 

facilitate the creation of a durable and efficient contractual relationship for the benefit of the 

parties.”
415

 Essentially, the deal mediator functions as a process consultant from the beginning of 

a transaction to its completion and his/her primary duty is to facilitate communications between 
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parties and ensure that disputes that arise are promptly resolved in order to achieve aseamless 

transaction. From a practical perspective, this concept has not been embraced in the Canadian 

corporate world but its proponents are canvassing for its inclusion in transactions.
416

 Deal 

mediation is discussed in detail in chapter two and I asked my research participants about this 

topic in order to obtain their thoughts on whether it is likely to gain traction in Canada, and if 

they would recommend it to their clients. Only one of the participants is a great believer in deal 

mediation and his opinions are largely discussed here.
417

 Other participants provided reasons 

they may not suggest deal mediation to their clients in the near future and these reasons are 

discussed as well. On the reason why parties do not involve deal mediators, Participant 4 stated: 

I actually think the biggest reason why deal mediation isn’t used is that nobody 

thinks about it. [It is actually], you know 30 years ago, mediators were not 

involved in resolving litigation. That is a development that has come about over 

the last 20-30 years. Now every litigation, at least in my province, pretty much 

every piece of litigation has to be mediated before you can go to the trial and 

before you get to court and parties have learnt through that process over a few 

decades, that mediation is a very effective way to resolve disputes. The fact is 

there is just no history in Canada of the deal mediator being used and so nobody 

thinks about using it.
418

 

 

Another participant corroborated this point:  

I think part of it is the familiarity based on the clients and lawyer side of things, I 

mean, some clients are in the business of doing transactions and if it worked for 

them on one transaction, why would they switch theories and change the process 

in the next transaction….It is hard to justify to your client that it is something they 

should pursue.
419

 

 

Participant 4 also stated that another reason parties do not consider deal mediation is 

because they perceive themselves as good negotiators. Because of their previous negotiation 
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experience which resulted in successfully closed deals, they ignore the idea of engaging a deal 

mediator: 

I think they suffer from the illusion that they know what they are doing, and you 

know, just because ‘I was good in planning a factory that stamped widgets,’ what 

makes you think you are a good negotiator to negotiate the sale of the business 

and don’t need some assistance, so I think the parties and their egos are a part [of 

the problem]
420

 

 

Cost was also stated as a reason deal mediation has not been used and may not be 

considered in future transactions.
421

 Participant 2 discussed cost as a major barrier to the addition 

of a mediator to the deal team, and she expressed doubts about the skills of the deal mediator.
422

 

This participant stated that having to explain the intricacies of the transaction or explain the 

dispute to the third party intervener may stall the progress of the transaction. She further opined 

that the process of contacting a middleperson every time there is a decision to be made or where 

there is an issue will greatly affect the progress that should be made on a deal within a short 

time: 

[C]lients typically even at very large transactions are still sensitive to cost so the 

thought of having to hire another professional…then for [that] professional to be 

involved, [he or she] has to read the materials, to read the agreements, to be 

brought up to speed on the dispute would cause them a little bit of pause or give 

them some resistance in terms of wanting to go down that part. Typically, because 

the lawyers, the commercial lawyers are the key points of contact in terms of 

sending messages to the other side to the extent that the parties are not 

communicating directly, then you’ve got lawyers who are familiar with the deal 

terms and the parties involved and know the right people to contact so they are 

more or less the default contact by the party of the client in terms of when they 

are trying to resolve the dispute before escalating it.
423

 

Participant 4 discussed the expected skills of a deal mediator in an M&A transaction and 

how lack of these skills by a potential deal mediator may pose a serious concern: 
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There is the [second] problem and that is that there aren’t that many people out 

there who have the skillsets that most mediators have and have the knowledge 

about M&A transactions - the business side. So that if the lawyer feels all the time 

they have to go to a mediator to discuss a problem, if they feel they have to 

explain the background history, the tax consequences and all of these, if they have 

to educate the mediator, then it is more trouble than it is worth. You need business 

people who understand the business transactional issues and who have mediation 

skills that can actually help facilitate getting over those issues.
424

 

 

Participant 4, a great believer in deal mediation, opined that many lawyers will embrace 

the idea of deal mediation in complex transactions like M&A once they are educated about its 

advantages and after having one good experience.
425

This participant’s opinion on deal mediation 

and the assumption that many lawyers will embrace the intervention of a deal mediator in 

complex transactions like M&A is challenged by Garrick Apollon.
426

Apollon opines that the 

lawyers are the ones with the big egos who may not agree to a deal mediator’s intervention 

because of their own expertise and past successes in negotiating and closing deals. Participant 4 

however justifies his opinion by explaining further that lawyers will be open to the idea of deal 

mediation “if they understood how it benefits the deal and makes their jobs easier.”
427

 He noted: 

I would probably say I never want to do a deal again in the future without that 

assistance. It’s a huge benefit. I don’t have to confront the lawyer on the other 

side, I don’t have to get irritable by any session, I don’t have to worry about how 

to deliver the message to the other side about some problem that has arisen. It 

could be that the purchaser runs into a problem halfway through a transaction 

where his financing falls through and he needs a 60-day extension to get the 

financing from a different source. Well, that can be a very awkward discussion to 

have but if he’s got an intermediary, a deal mediator in the middle, he could go to 

the deal mediator, tell him what the problem is and let him do the dirty work of 

communicating that to the other party.
428

 

Although Participant 4 believes many lawyers will adopt deal mediation once they are 

aware of the benefits that it offers, he agreed in part with Apollon that some lawyers will let their 
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egos get in the way and think: “why do I need someone in the middle? I’m representing my 

client, I’m negotiating the deal on his behalf, I’ve done a hundred deals, I don’t know why this 

would be any different.”
429

 

Based on responses received from my interview participants, it may be a daunting task to 

convince lawyers to engage deal mediators for M&A transactions. Nonetheless, where lawyers 

are well-informed about the process and how successful it can be, they can transfer this 

knowledge to their clients and encourage clients and other professionals on the deal team to 

embrace the idea of a third party neutral in the deal. Informing lawyers can be achieved by 

including sessions on deal mediation in continuing legal education, professional training 

sessions, conferences, and publications by scholars in the field of alternative dispute resolution.  

From my analysis of the interview participants’ responses, the following are the concise 

reasons why deal mediation has not gained traction in M&A deals or in commercial transactions 

generally in Canada: 

1. Lack of information about the concept of deal mediation and its importance or 

advantages; 

2. Self-confidence in parties’ negotiating skills/lawyers’ egos; 

3. Potential deal mediators with specific expertise in M&A are rare; 

4. Maintaining the status-quo i.e. deal mediation was not used in previous M&A 

transactions that closed successfully; 

5. Cost of an additional professional party on the deal team; 

6. The belief that a deal mediator is not adding any value. 
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Answers to Research Questions 

The first question I sought to answer was which type of M&A disputes can be resolved 

through ADR processes. My findings reveal the common disputes that occur in M&A 

transactions and these have been discussed above. Although the research participants often 

included alternative dispute resolution provisions in their agreements, they had not been directly 

involved in M&A deals where disputes were resolved using ADR processes (specifically 

mediation and arbitration). One of the factors to consider in advising clients on the dispute 

resolution process to include in M&A agreements is the stage of the transaction at which the 

agreement or dispute resolution provision is to take effect (whether pre-closing or post-closing), 

as four participants believed that mediation and arbitration may be successfully utilized in 

resolving post-closing disputes. The type of company involved in a deal has also been canvassed 

as a determinant of whether or not ADR processes are utilized. A participant explained how 

public companies prefer to resolve in court while private companies prefer to resolve privately 

using mediation or arbitration. Another factor that determines whether ADR processes will be 

used to resolve M&A disputes is power imbalance. Two participants opined that they advise the 

weaker or smaller parties in their M&A deals to avoid ADR provisions in the purchase 

agreement as litigating will be more beneficial to such parties than arbitration, which is the 

preferred option of the stronger party. 

On how M&A disputes are generally resolved, participants relayed that some of the 

disputes were resolved during robust negotiation processes, or by going to court, and in instances 

where the disputes were irresolvable, parties walked away and the deals fell apart. Although the 

question of M&A disputes that are solvable using ADR processes (other than negotiation) was 

not directly answered by any participant based on personal experience, this research has provided 
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more practical information on the actual M&A disputes that occur from the experiences of the 

participants as well as a practical perspective on how ADR processes could resolve them.  

My second research question sought to reveal the effectiveness of ADR in the settlement 

of M&A disputes. Here, the research participants either directly or indirectly emphasized the 

importance of a well-conducted negotiation process in settling differences, resolving disputes 

and reaching agreements. On mediation and arbitration specifically, none of the participants had 

first-hand experience of successful resolution of M&A disputes using these processes. 

Consequently, they were unable to speak to the effectiveness of these processes. 

The third research question was to examine the challenges encountered in resolution of 

M&A disputes through ADR processes. Research findings reveal that participants were not 

directly involved in the use of mediation and arbitration for the resolution of M&A disputes; 

consequently, they could not speak to the challenges encountered in resolving these disputes 

using ADR processes. 

Although ADR processes are greatly underutilized in resolving M&A disputes, some of 

the participants acknowledge that ADR processes have many advantages and are well-utilized in 

resolving disputes arising from other types of commercial contracts. 

This chapter discussed the findings from research conducted on the use of ADR 

processes in Canadian M&A practice. The analysis section discussed participants’ responses 

which were thematized with a view to providing the underlying reasons hindering the use of 

ADR processes in M&A transactions. This chapter also attempted to answer the research 

questions based on information gathered from research participants. In the final chapter, I 

harmonize and summarize findings from the literature review and responses gathered from 
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participants with a view to providing recommendations on how to achieve an increased use of 

ADR processes for resolving M&A disputes. Finally, I make suggestions for further research. 
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CHAPTER 5 

SUMMARY, RECOMMENDATIONS &CONCLUSION 

In this thesis, I sought to examine the extent of the use of alternative dispute resolution 

processes in mergers and acquisitions in Canada. As I discussed in my first chapter, companies 

engage in M&A deals for different reasons and their goals when considering an M&A 

transaction are generally geared at improving their productivity and adding value to their 

businesses.
430

 The outcome of a merger deal ought to be beneficial to the management of the 

enlarged company,
431

 its staff, the consumers, and all stakeholders. For the benefit of all 

stakeholders involved, it is necessary to have a reliable and quick means of resolving disputes 

arising from complex transactions. I argue that the use of ADR processes in M&A transactions 

would help parties achieve their desired goals, promote the Canadian M&A market, and 

contribute to the development of the Canadian economy. This is because businesses boom when 

they undergo complex transactions such as M&A and thriving businesses in the marketplace 

foster the nation’s economic growth.
432

 An importance of M&A was succinctly put thusly: 

“without M&A, what would we do to restructure companies that were clearly no longer 

succeeding, and how would we rationalize industries whose markets were shrinking?”
433

 Also, it 

has been rightly said that, “the ability to do M&A – the relatively unfettered right to transfer 

ownership of businesses and assets - is critical to economic growth.”
434
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My research revealed the following reasons given by practitioners for underutilizing 

ADR in M&A:
435

 

1. Tight timelines: The time set for completing M&A transactions is usually short and parties 

are unwilling to adopt ADR for fear that the ADR process will prolong the transaction. 

2. The type of company, whether public or private: Participants shared the view that private 

companies are more amenable to resolving disputes via ADR processes than public 

companies mainly because private companies are usually unwilling to resolve disputes in 

open courts. This means that while publicly-traded companies may prefer to resolve disputes 

in court, private companies prefer ADR processes which offer them privacy. 

3. The type of transaction, whether a hostile deal/take-over or a friendly merger: Parties to 

friendly mergers usually resolve their disputes via negotiation while parties to hostile 

transactions may adopt a more combative process such as litigation. 

4. Structure of the deal: Many M&A transactions are structured as “sign and close” deals so that 

the buyer may evade certain risks. The structuring of a deal, determines when the dispute 

resolution provision of the purchase agreement is triggered.
436

Where the M&A deal is 

structured as a “sign and close,”
437

parties are unable to adopt the dispute resolution provision 

of the purchase agreement before the transaction closes. This hinders the parties from turning 

to ADR should a dispute occur before closing. 
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5. Power imbalance between the parties to the M&A deal: Participants observed that smaller or 

weaker parties may prefer litigation while more powerful parties may prefer a quiet 

resolution in the form of an ADR process. Where parties are on relatively equal footing, i.e. 

in a merger of equals, parties are more amenable to adopting ADR processes, especially 

negotiation. 

Despite the above-stated reasons for the underutilization of ADR in M&A, I have argued that 

ADR has numerous benefits for complex commercial transactions
438

 and “the integration of 

ADR systems into a corporation’s business strategy will facilitate the continued growth and 

stability of the organization.”
439

 These benefits include: preservation of parties’ relationships, the 

speed of ADR processes, confidentiality, and flexibility, which allows parties to choose the 

language, venue, process, and third party neutral.
440

 

Following Reilly and MacKenzie,
441

 I argue that certain factors help determine the specific 

ADR process to be adopted in an M&A dispute, and in turn, that ADR processes can indeed be 

maximized in resolving M&A disputes. For example, the nature of the particular dispute usually 

determines what dispute resolution process is to be adopted.
442

 In my study, it was mentioned by 

four out of the six research participants that financial disputes, specifically purchase price 

adjustment issues, constitute major disputes in M&A. These types of disputes are better resolved 

using ADR processes which are flexible enough to allow the intervention of a financial expert in 

resolving the specific dispute.
443
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The monetary amount involved in the disputes is also a factor.
444

 M&A deals are complex 

transactions that typically have large monetary worth. Morrison, while canvassing for the 

intervention of deal mediators in complex commercial transactions like M&A, opines that “while 

the appointment of a deal mediator in large commercial transactions will add another cost to the 

process, it will be insignificant in relation to the dollar value of most transactions and may pay 

for itself many times over.”
445

 It is reasonable to adopt an ADR process as it may not be that 

significant when compared against the large monetary value of the transaction or the large sum 

of money which the parties may have already invested in the deal. ADR also seeks to help parties 

resolve quickly in order to save time and costs associated with a prolonged resolution process 

like litigation.
446

 

The desire of the parties to have a continuing relationship is also relevant.
447

 M&A 

transactions usually require some level of continuing relationship between the parties after the 

closing of the transaction. This is because post-merger obligations such as regulatory filings, 

synergy of operations, and employee issues are often triggered after the transaction has closed, 

thus making ADR processes helpful in order to preserve the relationship between the merging 

entities. ADR offers some form of civility during the resolution process as it is conducted 

according to terms and conditions jointly agreed to by the parties. 

Parties to M&A share confidential proprietary information and execute non-disclosure 

agreements in order to protect the information revealed in the course of negotiating the 

transaction. When disputes arise, it is desirable that a dispute resolution process which offers 
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confidentiality and privacy be adopted. ADR helps parties to protect their trade secrets and other 

confidential information because the process is conducted privately and with an undertaking that 

the parties shall keep shared information confidential. 

It is worthy of note that ADR can also be used in a preventive manner.
448

 Disagreements that 

could possibly escalate into full-blown disputes can be managed effectively via ADR. The 

preventative aspect of ADR justifies the concept of deal mediation, which calls for the 

intervention of a dispute resolution specialist from the beginning of a deal to its completion in 

order to achieve a seamless transaction. If parties to M&A transactions introduce a mediator as 

part of the deal team, potential disputes could be reasonably contained and the transactions 

would deliver shareholder value and promote the growth of the enlarged entity. 

In proposing innovative approaches to encourage increased use of ADR processes in M&A 

transactions in Canada, educating professionals on the deal team is perhaps the most important. 

Where deal professionals (lawyers, accountants, tax consultants, etc.) are well-informed about 

the value-adding effects of ADR, either by introducing a deal mediator to transactions or by 

swiftly turning to ADR processes in resolving disputes as they arise, increased use of mediation 

and arbitration will likely follow. 

Business executives and lawyers need to be educated on the heightened use of ADR 

processes in the commercial world. Business executives may decide to discontinue a transaction 

due to disputes that could have been resolved using an ADR process. If these executives (who 

hired the professionals on the deal) are enlightened on the importance of ADR, they could 

suggest or insist that they prefer to adopt ADR processes. Obtaining knowledge about how 
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beneficial ADR processes could be in helping them achieve their ultimate business goals may 

assist business executives to see beyond their disputes. Studies reveal that the extent of 

commitment of top management to an ADR process is instrumental to the success of the 

process.
449

 This is in line with the need for top management to be educated on corporate ADR in 

order to be committed to it. “By embracing ADR wholeheartedly, and ultimately accepting it not 

just as an alternative, but as the preferred approach to resolving conflict and disputes, 

corporations can realize significant benefits, both monetary and non-monetary.”
450

 

Similarly, lawyers also need education. Lawyers have confidence in their own 

negotiating abilities and they may thus underestimate the importance of a mediator’s intervention 

in facilitating a merger transaction.
451

 Lawyers may therefore not suggest or encourage deal 

mediation. ADR training can encourage transactional lawyers to put away their egos and 

embrace the idea of deal mediation once they are aware of the benefits that it offers. Although it 

was predicted in a publication by the Law Society of Upper Canada that “lawyers will face 

increasing competition in the future from providers of ADR services who strive to meet client’s 

needs to retain control over disputes,”
452

 lawyers are naturally still regarded as dispute resolvers 

by virtue of the nature of their work. Lawyers should therefore endeavor to get more training 

specifically on corporate ADR practice. For example, M&A practitioners discussed the trend of 

the inclusion of ADR provisions in deal agreements at the Delaware closed door arbitration 

symposium.
453

 They revealed that minimal attention is paid to the dispute resolution clauses in 

M&A agreements and this often makes it difficult to resolve disputes efficiently. It is suggested 
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that senior executives of the merging entities, alongside the lawyers on a deal team, should 

participate in negotiating the ADR process to be adopted, drafting the dispute resolution clause 

of the contract, as well as participating in the ADR process should a dispute occur. Getting the 

word out about the many advantages of ADR from the negotiation phase of M&A to the post-

merger integration stage can be achieved by including sessions on transactional or corporate 

ADR in conferences organized by the Canadian Bar Association, ADR organizations, law 

societies and other professional organizations. The Centre for Public Resources (CPR) Legal 

Program urges corporate legal departments and law firms to organize seminars on dispute 

resolution clauses and ADR generally for contract drafters.
454

 

As I indicated in chapter two, Reilly and MacKenzie designed a model process for enhanced 

use of ADR in the corporate environment.
455

 To conclude, I wish to adopt relevant steps in their 

checklist and argue that they inform how ADR may be better-used in M&A transactions. Firstly, 

it is important to secure corporate commitment to ADR by ensuring that the professional 

advisors are on the same page with the management of the merging companies on the ADR 

process to be adopted.
456

 This can be achieved by having discussions from the outset about how 

disputes will be managed by the deal team and how to communicate effectively with 

management. Dispute resolution provisions should also be consciously drafted, with the drafters 

bearing in mind earlier discussions with management on the successive stages of dispute 

resolution processes to be adopted. Negotiation should be attempted first between top executives 

of the merging entities alongside their respective professional advisors. If negotiation fails, 
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recourse may thereafter be made to a dispute resolution process that requires the intervention of a 

third party neutral (mediation or arbitration). 

Also, it is essential to identify the specific dispute, its cause, and the stakeholders involved.
457

 

This will help the merging entities reflect on issues such as whether the dispute is resolvable and 

whether the ADR provision in their contract will be relevant. Identifying the stakeholders will 

help the parties determine whether corporate regulatory organizations are implicated and whether 

there is a statutory requirement that such disputes be resolved by tribunals or courts of competent 

jurisdiction.  

Next, corporate goals and mutual interests and objectives of the merging entities should be 

identified as these will help parties to harmoniously work towards resolving disputes.
458

 Where 

merging entities have similar corporate goals and transaction objectives, they will be more 

amenable to attempting a flexible resolution process such as negotiation or mediation before 

considering a more rigid and combative process like arbitration or litigation. As noted above, my 

research participants revealed that parties to friendly mergers adopt ADR processes, specifically 

negotiation, in resolving disputes as they arise, but this is usually not the case in unfriendly 

merger transactions such as hostile take-overs. It is therefore unlikely that parties to hostile 

mergers will be willing to identify mutual interests because of the aggressive nature of such 

transactions. However, parties to friendly mergers should adopt this process of identifying their 

corporate goals, mutual interests and objectives in order to conduct their transactions seamlessly.  
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Parties to M&A transactions should identify barriers to having a timely and cost-effective 

dispute resolution process.
459

 Such barriers may include language barriers or may pertain to 

bureaucratic procedures that make it difficult for the merging entities to proceed with ADR or its 

enforcement. Identifying these barriers will help parties effectively tackle them in order to 

resolve their disputes via an ADR process that the parties have jointly agreed to utilize. 

Similarly, the parties should identify their required resources for a successful resolution 

process.
460

 

Further studies are recommended regarding the use of ADR processes in specific commercial 

transactions. While my research attempted to conduct an overlapping analysis of ADR and M&A 

in Canada, it is limited to disputes that occur from the negotiation stage of an M&A transaction 

to the post-closing stage. It does not explore the post-merger integration stage.
461

 The use of 

ADR processes in resolving disputes that occur during the post-merger integration stage is 

suggested for further research. It is assumed that disputes arising at this stage may be less 

acrimonious and more amenable to being resolved through ADR processes, but research is 

needed to determine whether this is indeed the case and also to identify the benefits of ADR for 

disputes during the integration stage. 

Although studies exist on the concept of workplace mediation generally, research is also 

required in the field of workplace mediation in Canadian companies that have undergone 

external corporate restructurings like M&A. I believe that such research will constitute a great 
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contribution to the corporate ADR literature.  Finally, future studies may explore ADR use in 

other types of commercial transactions in order to add to the existing corporate ADR literature. 

Increased research in the field of ADR and its use in complex commercial transactions will 

benefit businesses, and ultimately the Canadian economy as business growth stimulates national 

economic growth.
462

 

In conclusion, I have argued that using ADR processes to resolve disputes arising from M&A 

transactions would be advantageous and could assist in successfully closing these transactions.  

However, my research revealed that ADR processes are rarely used in M&A transactions. The 

lack of use of ADR processes, despite their many known benefits, stems from a combination of 

factors which include, but are not limited to, tight timelines, types of merging companies, 

structure of the transactions, power relations between the parties, etc. In the course of this thesis, 

I examined the relevant literature so as to consider the existing body of knowledge on the 

combined subjects of ADR and M&A, particularly in Canada. I compared and contrasted the 

views of various scholars and analyzed their opinions on the use of ADR processes in resolving 

transactional M&A disputes. After obtaining first-hand information from research participants 

whom I interviewed, it became clear that ADR processes are greatly underutilized by parties in 

M&A transactions.  

I believe that increased use of ADR in the corporate environment is a tool for business 

growth. Firms can engage in internal and external corporate restructuring deals with a dispute 

management plan that allows the parties to resolve their disputes in a business-friendly manner. 

Firms can therefore prevent unresolved or haphazardly-resolved disputes from impeding their 

business growth by adopting ADR processes.  I have three hopes for ADR and M&A in the near 
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future.  First, that ADR processes will be used in resolving corporate disputes; second, that more 

M&A professionals will embrace the concept of ‘deal mediation,’
463

 and third, that more 

research will be undertaken to demonstrate the value of ADR to the resolution of complex 

commercial disputes. 
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APPENDIX A 

INFORMATION SHEET & CONSENT FORM 

Research Project Title: “An Examination of the Use of Alternative Dispute Resolution 

Processes in Canadian Mergers & Acquisition Practice” 

 

Principal Investigator: Wuraola A. Dasylva 

       Graduate Student 

 

Research Supervisor:  Dr. Jennifer L. Schulz  

                                   (Associate Professor) 

       

 

This consent form, a copy of which will be left with you for your records and reference, is 

only part of the process of informed consent. It should give you the basic idea of what the 

research is about and what your participation will involve. If you would like more details 

about something mentioned here, or information not included here, you should feel free to 

ask. Please take the time to read this carefully and to understand any accompanying 

information.  
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1. A brief description of the purpose of the research.  

The purpose of this research is to understand how Alternative Dispute Resolution (ADR) 

processes are used in commercial transactions, with particular emphasis on mergers & 

acquisitions (M&A). The research seeks to reveal whether (and how) ADR processes are utilized 

in different stages of M&A transactions. 

2. A description of the procedures involving the participant, including their nature, 

frequency, duration, and the total time involved.  

Relevant information from the participant shall be obtained through a one-time interview session 

which shall, subject to the participant’s convenience, be conducted either through in-person or 

Skype interview. A follow-up telephone interview may be conducted to seek clarification or 

obtain further information in the course of the research. The total time envisaged is 1 hour. 

3. A description of any recording devices to be used.  

An audio recording device owned by the principal investigator will be used.  

4. A description of the benefits, if any, directly to the participant. 

This research will be a significant contribution to the existing body of knowledge of how ADR 

processes function in the commercial world. The findings of the research which will be detailed 

in my thesis may be beneficial to the participants, to the extent that they may garner more 

knowledge. Otherwise, there is no direct benefit to the participants. 

5. A description of the potential risk, if any, to the participant. If the risk of harm is more 

than minimal, (i.e., harm greater than that which one might experience in the normal 
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conduct of one's everyday life), an explanation of how participants who actually experience 

harm will be helped. If appropriate, a list of helping resources should be provided. 

There is minimal risk identified with the conduct of this research.  

6. An indication of whether the data will be anonymous (contain no personal identifiers) or 

confidential (contain personal identifiers). If the latter, a description is required of the steps 

the researcher will take to protect the confidentiality of participants. Explain who will have 

access to information collected, as well as specifically where and how it will be stored. 

Confidentiality is guaranteed. While making reference to the contribution of the participants in 

the thesis, the participants will be described with general words that preclude the public from 

identifying them. Only the principal investigator and the afore-named research supervisor will 

have access to information collected. All data (information gathered from the participants as well 

as the personal information of the participants) will be saved on a password-protected personal 

computer belonging to the principal investigator, which, together with all written notes, will be 

kept in a locked cabinet at all times.  An encrypted flash-drive that belongs to the principal 

investigator will be used as well. Data gathered will be personally transcribed by the principal 

investigator. 

7. A description of any form of credit or remuneration for participating, including when 

and how it will be provided. 

An honorarium of $25 (in the form of a gift certificate to a bookstore) will be available for all 

research participants. 

8. A description of how the participant may withdraw from the research, without negative 

consequences.  
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The participant may withdraw from this research at any time before publication of the thesis 

(May 31, 2017) by sending an e-mail to the principal investigator. The e-mail address of the 

principal investigator is provided on the first page of this document. The participant is under no 

obligation to give a reason for withdrawal from the research. All data gathered from the 

participant prior to withdrawal shall be destroyed immediately upon receipt of notice of 

withdrawal. There is no negative consequence for withdrawing from participation in the 

research.  

9. A description of how and to whom research results will be disseminated.  

The result of this study will be included in a chapter of the principal investigator’s LL.M. thesis. 

The prospective audience of this work includes academics in law, students, ADR specialists and 

lawyers. The purpose of the research, and dissemination of same, is to develop a better 

understanding of how Alternative Dispute Resolution processes are utilized in commercial 

transactions, in order to bring about timely and workable resolutions of M&A disputes. The 

thesis will be available on My Space in the University of Manitoba library system. Please be 

informed that the principal investigator may publish in a journal or present at a conference parts 

of the thesis.  If the principal investigator publishes or presents parts of the thesis, continued 

confidentiality is guaranteed. 

11. A description of how and approximately when (MM/YY) a brief (1-3 pages) summary 

of results will be provided to the participant. Normally, participants should be given a 

choice of mechanisms (e.g., mail, email) be which to receive a summary.  

A summary report of the findings, as well as a copy of the relevant chapter of the thesis/any 

manuscripts or publications arising from the research, will be made available to all interested 
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participants. The participants will be given a choice of how they wish to receive the report, 

whether via mail or e-mail and same shall be sent to the participants on or before May 31, 2017.  

Please indicate below if you wish to receive a summary of findings. 

“I wish to receive a summary of findings: 

____Yes     _____No 

Please send to: _______________________________________________________” 

12. A description of how and approximately when (MM/YY) confidential data (if any) will 

be destroyed. 

The audiotapes will also be destroyed (by erasing the digital recordings) upon completion of this 

research. All paper copies of the interview transcripts will be shredded. All computer files will 

be deleted upon completion of the research project which is expected to be in May, 2017. 

Your signature on this form indicates that you have understood to your satisfaction the 

information regarding participation in the research project and agree to participate as a 

subject. In no way does this waive your legal rights nor release the researchers, sponsors, 

or involved institutions from their legal and professional responsibilities. You are free to 

withdraw from the study at any time, and /or refrain from answering any questions you 

prefer to omit, without prejudice or consequence. Your continued participation should be 

as informed as your initial consent, so you should feel free to ask for clarification or new 

information throughout your participation.  

The University of Manitoba may look at your research records to see that the research is 

being done in a safe and proper way.  
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This research has been approved by the Joint-Faculty REB. If you have any concerns or 

complaints about this project, you may contact any of the above-named persons or the 

Human Ethics Coordinator (HEC) at 204-474-7122 or email humanethics@umanitoba.ca. 

A copy of this consent form has been given to you to keep for your records and reference.  

Thank you very much. 

Participant’s Signature _________________________________  Date ____________ 

Researcher and/or Delegate’s Signature _______________________         Date ____________ 
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APPENDIX B 

Research Project Title: “An Examination of the Use of Alternative Dispute Resolution   

Processes in Canadian Mergers & Acquisition Practice” 

 

Semi-Structured Interview Protocol 

1. Tell me about your work and its relationship to Alternative Dispute Resolution (ADR) 

(Below are some optional prompt questions) 

 

a. How long have you worked as an ADR specialist or M&A lawyer? 

b. What sort of work did you do before joining your firm? 

c. Approximately how many commercial negotiations, mediations and arbitrations (or 

M&A transactions) have you been involved in? 

d. What has been your role in these disputes/transactions? 

 

2. Tell me about your training and background (prompt questions below) 

 

a. General training? 

b. Training specific to ADR? 

c. Other training? 

 

3. What is your experience in the resolution of mergers and acquisitions (M&A) transaction 

disputes? 

 

4. What are the common disputes that emanate from M&A transactions and how are these 

disputes resolved? 

 

5. Can you describe some successful resolutions of M&A disputes? 

 

6. What are the challenges encountered in resolution of M&A disputes through ADR processes? 

 

7. Do ADR specialists function as process consultants in M&A transactions and in what 

capacity?  (i.e. do they facilitate M&A transactions from start to finish or are they involved in 

the post-merger integration processes?) 

 

8. Are stakeholder disputes (disputes between the acquirer & target company, employees of 

merging companies, shareholders, etc.) common in merger transactions, and how are they 

resolved?  Are ADR processes ever used? 

 

9. Is there anything else you wish to add or elaborate upon? 

 

10. Do you have any questions for me? 
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APPENDIX C 

Draft E-mail to Potential Participants 

 

Dear …………….., 

My name is Ms. Wuraola Dasylva, a graduate law student at the Faculty of Law, University of 

Manitoba. I am writing my master’s thesis in the area of alternative dispute resolution and its use 

in mergers and acquisitions practice in Canada.  My supervisor is Dr. Jennifer L. Schulz. 

I intend to conduct interviews with a few Canadian legal experts and ADR specialists and I 

would be very appreciative if you would consider being interviewed. It would only take an hour 

of your time. Kindly read the attached Appendix A which explains the purpose of the research 

and other necessary information. A copy of the interview questions is attached as Appendix B. 

Please reply if you are willing to participate in my research. 

This study has been approved by the Joint-Faculty Research Ethics Board. If you have any 

concerns, please contact Wuraola Dasylva, Dr. Jennifer L. Schulz, or the Human Ethics 

Coordinator at 204-474-7122 or email: humanethics@umanitoba.ca. 

Thank you very much. 

Sincerely, 

Wuraola Dasylva      Dr. Jennifer L. Schulz   

(Graduate Student)      Associate Professor 

Principal Investigator      Research Supervisor 

Faculty of Law      Faculty of Law 

University of Manitoba     University of Manitoba 
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