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ABSTRACT

Most scholars agree that the international community must respond with a

uniform approach against genocide, crimes against humanity and war crimes. This

consensus which is the pillar behind the establishment of an intemational criminal

jurisdiction has always been bedeviled by the quest of states to exercise primacy over

their criminal jurisdiction. Complementarity as the basis of the ICC's jurisdiction is a

response to this tension. Complementarity implies that states continue to maintain their

primacy over their criminal jurisdiction, while the ICC maintains a secondary jurisdiction

which will be activated by the failure of states to exercise their primary jurisdiction.

Complernentarity was a key in garnering state supporl for the establishment of an ICC,

and remains a major factor in the success or failule of the court. The legime of

complementarity adopted in Rome gives the ICC the power to determine its jurisdiction

in all cases and rules out compulsory defer"ral to a state where the case arose from a

Security Council refemal. This would align the statute with the U.N. Charter, promote the

objective of international criminal justice and strengthen the court.
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INTRODUCTION

The establishment of the international criminal court (ICC) is the greatest single

landmark of intemational criminal law in the twenty-first century. A regime of

international criminal jurisdiction has been canvassed since the beginning of the last

century. It remained but an idea until the end of the Second World V/ar when the

victorious allies agreed to prosecution rather than suïnmary execution of the initiators of

the war. This was applauded as "one of the most significant tribute that power ever had

paid to reason."l The Nuremberg trials set the precedent that individuals who commit

genocide, crimes against humanity and violations of international humanitarian law face

the justice for their atrocities. Despite this, states jealously guarded their criminal

jurisdiction, unwilling to share with an intemational tribunal. During this period,

impunity reigned as over 2 million people were killed in Cambodia, 30,000 disappeared

in Argentina's war, 200,000 were massacred in East Timor, 750,000 were exterminated

in Uganda, 100,000 Kurds were gassed in kaq and 75,000 innocent peasants were killed

in El Salvador.2

Half a century after the Nuremberg trials, the Security Council eventually

responded to the ethnic cleansing and genocide in the former Yugoslavia and Rwanda by

setting up criminal tribunals to try the individuals who masterminded the atrocities. The

establishment of the international criminal tribunals for the former yugoslavia and

' Marcus R. Mumford, "The International Criminal Court; Building Upon a Foundation of Sand: A
Commentary of the International Criminal Court" (1999) MSU-DõL i. inft r. 15l, quoting Robert H.
l":\r:" Chief Prosecutor, International Military Tribunal, Nuremberg.

IDTA.



Rwanda in 1993 and 1994 reinforced the call for a permanent international criminal

court.

Between 1872 and 1994, attempts to establish an ICC met with stiff resistance;

most states were wary of an international tribunal that would usurp their primary

obligation to prosecute and punish crime. An attempt to balance the need to preserve state

sovereignty and the need to establish an intemational regime that enables the

international community to intervene when states fail, neglect or refuse to carry out their

responsibilities in this regard, led the ILC to come up with the concept of

complementarity.

Complementarity

Complementarity implies that states continue to maintain their primacy over their

criminal jurisdiction. The ICC will maintain a secondary jurisdiction which will be

activated by the failure of states to exercise their own jurisdiction. Complementarity was

a key in garnering state support for the establishment of an international criminal court,

and remains a major factor in the success or failure of the court. A weak court that bows

to the whims of state will not serve the ends of justice, according to Penny "... the

prosecution of individuals accused of IHL abuses by their own states has been

problematic and relatively rare.3 On the other hand, a court that usurps the jurisdiction of

states when grave crimes are committed, while laudable, will fail. No international

tribunal can enforce its orders; without the cooperation of states international criminal

jurisdiction will be an exercise in futility. The literature is replete with scholarship

3 Christopher K. Penny, "No Justice, No Peace?: A Political and Legal Analysis of the International
Criminal Tribunal for the Former Yugoslavia" (1998-99) 30 Oftawa L. Rev. 259.



praising or criticizing this regime of jurisdiction.a The central theme of this work is to

highlight the importance of curtailing state discretion without compromising state

sovereignty in the present attempt to establish an ICC. A court that does not guarantee

uniformity of standard camot fulfill the purpose of international criminal justice. This

thesis outlines practical challenges that the practice of complementarity will face, and

points out aspects of the statute that need to be further delimited for an effective practice

of complementarity. This thesis will attempt to address four questions essential for an

effective regime of complementarity: what criteria will be used to determine the courts

deference to national judicial systems and what standard will be used to determine such

criteria; what is the relationship between the court and the Security Council and what are

the Legal and political implications of such a relationship; what are the implications of

the opposition to the ICC project by key states and what prospects exist for softening

such opposition; how successful was the ICC statute at reconciling the need for the

independence of the court and state acceptance of the court, two ends that often oppose

each other.

Two regimes of complementanty are identified. The first contemplates an ICC

that defers to the competence of states at every instance a state demonstrates its

willingness or ability to investigate or prosecute an ICC crime. This regime of

complementarity was proposed by some states during the negotiation of the court as the

a Bartram S. Brown, " Primacy or Complementarity: Reconciling the Jurisdiction of National Courts and
the International Criminal Tribunals" (1998) 23 Yale J. Int'l L. 383, 430; Michael A. Newton,
"Comparative Complementarity: Domestic Jurisdiction Consistent with the Rome Statute of the
International Criminal Court" (2001) 167 Military L. Rev. 20,43;Mohamed M. El Zeidy, "The principle of
Complementarity: A New Machinery to Implement International Criminal law" (2002)1S vlictr. J. Ini'I. L.
869; Anshumala Juyal, Towards A More Effective Intentational Criminql Court: An Examination of the
Problems and Prospects of Its Complementary Jurisdiction (LL.M Thesis, Dalhousie University, 2000)
fUnpublished].



basis for state acceptance of the court.5 However this regime would have compromised

the effectiveness of the court. The second regime of complementarity which was finally

adopted in Rome is one which while preserving the primacy of states over international

crimes, gives the court the discretion to determine the willingness and ability of a state

and attempts to rule out compulsory deferral to a state where the case arose from a

Security Council referral. This thesis argues for the second regime of complementanty

and advocates that rather than view the role of the Security Council as contradicting the

concept of complementarity, it should be viewed as an exception to the complementarity

regime.

Structure of the Thesis

In construing complementaity, this thesis examines the ICC Statute, the

circumstances existing at the time the statute was drafted, adopted, ratified and

implemented, the travaux preparatoires and its general purpose. This thesis will also

engage in an analysis of scholarly discussions in this area, as well as examining decisions

of intemational criminal tribunals, key U.N. institutions and human rights bodies.

This thesis is divided into five chapters. Chapter one discusses the International

Military Tribunal (nviT) Nuremberg, the International Military Tribunal for the Far East

(IMTFE), the Intemational Criminal Tribunal for the Former Yugoslavia (ICTY) the

International Criminal Tribunal for Rwanda (ICTR) and the Special Court for Sierra

Leone (SCSL). It compares complementarity under the ICC statute with primacy under

the ICTY statute and concludes that complementarity promises better outcomes though it

has peculiar challenges.

s Juyal, ibitl



Chapter two undertakes a historical survey of earlier attempts at drafting a statute

for the ICC. This survey further examines jurisdictional regimes provided in those draft

statute and concludes that complementarity as the basis for the jurisdiction of the ICC

was not a hasty conclusion but arose from the persistent concem that states have about a

court that will infringe on their criminal jurisdiction. Chapter three discusses the

negotiation of complementarity during discussions leading up to the adoption of the ICC

statute. The intrigues, compromises and varied position that were woven together in

crafting the complementary jurisdiction of the ICC are also discussed. Tracing the history

of the ICC is not aimed at rehearsing the literature but highlighting the lingering tension

between national criminal justice system and political considerations on one hand and

international criminal justice system on the other.

Chapter four discusses provisions of the ICC statute which have implication for

the effective practice of complementarity. This chapter argues that some of the

uncertainties surrounding the practice of complementarity arose because of the piecemeal

approach used in negotiating the ICC statute. It examines the concepts of "unwillingness"

and "inability'' as grounds for determining the courts complementarity jurisdiction.

Equally, this chapter discusses the relationship between national implementation of the

statute and complementanty. It examines the efforts that states have made in

implementing the statute, and analyzes how national implementation of the ICC Statute

can be used to enhance the effective working of the complementarity principle especially

in Africa. Chapter five discusses the role of the U.S. in the drafting of the ICC statute, the

opposition of the U.S to the court and the need for the U.S to change its policy towards



the ICC. This chapter further examines the prospect of complementarity as a means of

reconciling the U.S and the ICC.



CHAPTER ONE

PRECURSORS TO THE INTERNATIONAL CRIMINAL COURT: LESSONS
FOR AN EFFECTIVE PRACTICE OF COMPLEMENTARITY

Introduction

Peter Von Hagenbach, governor of Breisach a town in Austria, was the first

person in modem recorded histoly to be tried and convicted for war crimes and violations

of international humanitarian law (IHL). He was tried in 1474 by an ad hoc tribunal

comprised of twenty-eight judges from Germany, Switzer-land and Austria, and convicted

for "trampling under fbot the laws of God and man", and sentenced to death by hanging.l

From that time forward, there is no record of any other international tribunal which held

individuals accountable for grave international crimes until the end of the Second V/orld

War, when The International Military Tribunal [IMT] at Nurembeïg was set up to try the

Axis war criminals. Following the IMT precedent, several international criminal tribunals

have been created by the international community to prosecute individuals for genocide,

crimes against humanity, and violations of international humanitarian law (ICC crimes).

These tribunals reinforced the need for a permanent International Criminal Coult (ICC).

Following years of discussions and negotiations, the ICC statute was finally adopted in

1998 by the United Nations Diplomatic Conference of Plenipotentiaries on the

Establishment of an International Criminal Court.

This chapter examines five ad hoc lr:ibunals set up by the international community

within the last century to prosecute persons accused of committing ICC climes. It looks

I Kingsley Chiedu Moghalu, "lnternational Humanitarian Law Frorn Nuremberg to Rorne: The Weighfy
Precedents of the Intemational Crirninal Tribunal for Rwanda" (2002) l4 pace Int'l L. Rev.273,274; see
also Michele Caianiello and Giulio ìlluminati, "From the lnternational Criminal Tribunal for the Fonner
Yugoslavia to the Intemarional criminal coufi (2001) 26 N.c.J. Int'l L. & corn. Reg. 407.



generally at the jurisdictional regimes provided by the statutes establishing the tribunals,

particularly their relationship with states. This examination is premised on the belief that
the relationship between an intemational criminal tribunal GCT) and a state determines

the success oI failule of such tribunal. This inquiry is conducted with the
complementarity jurisdiction of the ICC in mind. The ICC statute provided that the icc
shall only exercise its jurisdiction over crimes under its jurisdiction, where a state with
jurisdiction over the case is unwilling or unable to carry out the investigation or
prosecution.2

Part I deals with the ad hoc military tribunals set up by the victorious allies after
the second world war' Part II exarnines the two international criminal tribunals set up by
the united Nations Security council to punish those responsible for the mass killings in
the former Yugoslavia and Rwand a. Part III discusses the prospects of hybrid tribunals,
especially the Special court for Sierra Leone. Parf IV compares the co'cepts of prirnacy,

exercised by the International criminal Tribunal for the Fomer yugoslavia (ICTy) and
complementarity as provided for by the ICC Statute.

I. Second World War Criminal Tribunals

1' The Internationar M'itary Tribunar (IMT) Nuremberg

The decision of the allies at the end of the Second world vy'ar to try the Axis
leaders for crimes, rather than to execute them summarily, was heralded as ,.one of the

most sig'ifìcatit tributes that power ever had paid to reason.,,3 In the Moscow Declaration

2 The Rone sÍaÍttÍe of the InternaÍional crintinal coz¿¡.1, u.N. Doc. A/coNF. lg3/g (July I l, lggg),reprínted in 371'L.M' 999 (1998) [hereinafter ICC Starute].'p..u'',11., ur-t I and art.l7.
t Marcus R' Munford, "The InternationalcriminalÇoun; Building upon a Foundation of sand: Aconrrnenfary of the lnternational crirninal cou,t" (lggg) rvsu-oðLJ: ìnt,l L. l5l , quoting Robeft H.Jackson, ch ief prosecutor, Intemation ar M iritary tiibunâ1, Nu.*ú"re.



of 30 October 7943, the principal Allied Powers laid down their policy concerning

Getman war criminals.a They decided that those indicted fol war crimes were to be ,,sent

back to the countries in which their abominable deeds were done in order that they may

be judged and punished... ."5 They fuither declared that "this policy was without

prejudice to the case of the major criminals whose offences have no particular

geographical location and who will be punished by a joint decision of the government of

the allied powers."6 The iMT was a response to this later declaration. It was created by an

international agreement known as the London Accord and its annex, the Charter of the

Int et' nat i on a I Mi I i I arv Trib una I .7

^. The Jurisdiction of the IMT

The London Accord provided that "[n]othing in this agreement shall prejudice the

jurisdiction of the powers of any national or occupation court established or to be

established in any allied tenitory or in Germany for the trial of war criminal.,,s Scholars

have argued about the jurisdiction of the IMT. Some hold that the IMT exercised

exclusive jurisdiction over the crimes under its jurisdiction, while others concluded that

its jurisdiction was concunent with national jurisdictions.e A combined reading of Article

o 
lb¡ct.

s^Hisrorical 
Stu've¡' of the Question of InternaÍional Crintinal Jtu.isdictior (Memorandum submifted by the

Secretaly Ceneral) U.N.Doc.A/CN.4/7/REV. I (lg4g) 21.
" Ibid.
7 

The Agreentent for Íhe Prosecution and Pztnishnent of the Major'14/ar Criminals of the European Axis, g
August, 1945,8 U'N.T.S. 279, reprirfted in 39 A.J.l.L (Supp.l945). The rribunal haã four 1¡.¡¡b".r, on,
appointed by each of the signatory powers (US, France, UK and Soviet Union); the tribunal could not be
challenged by the defendants; they were nof bound by the rules ofevidence and they hadjurisdiction over
crilnes against the peace, war crilnes and crimes against humanity.
" tb¡d" Afticle 6; Article l0 of the Charter of the ttørfurther provides that "in cases where a group or
organization is declared criminal by the tribunal, the competent national authoriry of any signãtory shall
have the right to bring individuals to trial for membership therein before nationai militáry ãr.occupation
coufis. In any such case the criminal nature ofthe group or organization is considered prãved and shall not
be questioned."
e Benjamin Ferencz, "Nurembetg: A Prosecutor''s Perspective" in Belinda Cooper (Ed.) Llar Crimes: The
Legøc1, of Nttremberg (New York: TV Books, 1999) 32, in this author's opinion, " Nuremberg did not



6 of the London Accord and Article 10 of the IMT Chart?r shows that the jurisdiction of

the IMT was concurrent with national julisdictions.'0 The concurrent jurisdiction of the

IMT was further illustrated by subsequent trials held by the major allies in the territories

of Germany that they occupied, and also by subsequent trials held by Israel, Germany and

Holland.rlthe folegoing debate underscores the point that the tension between national

criminal jurisdictions and intemational criminal jurisdictions preceded the ICC.

The IMT indicted 24 persons.'t All the defendants were Germans.13 The IMT was

accused of infiinging upon state sovereignty, as it usurped the power of the German

coutts to try the accused person in accord with German law.la However, the justices of

the coutt found that the right to hold individuals accountable for violations of

international law is of a higher order and the shield of sovereignty cannot be used to

derogate from it.l5

consist only of the IMT; there were a dozen trials at Nuremberg subsequent to that, at which we tried the
next eclrelon of German government..."; see also Ruti Teitel,';Nurernberg and its Legacy', in Belinda
Cooper, ibid.Teitel opined that "Nuremberg did not contemplate exclusive international
jurisdiction...because as the charter explicitly provides, Nuremberg contemplatecl further national trials for
similar violations... ."
t0 ^'" Concun'ent¡urisdiction implies that authorities of tv¿o legal systerns have the legal capacity to
investigate, prosecute and convict the same person for the same criminal acts undJr theii resfective
separate jurisdiction: Frederik Harhofl "Consonance or Rivalry? Calibrating the Efforts to Ërosecute War
crimes in National and Internarional rribunals (lgg7) 7 Duke J. comp. & Int'l L. 571.
I I Ruti Teitel, supra note g.

'' IMT Judgement and Sentence, "Judgment of October 7,7946-,41 American Journal of International
Law 172,333(19a1): seealsoBryan F. Macpherson,"Buildingan ICCforthe2l'tCentury", l3 Conn.J.
Int'I. L. l, 8 - 9.
rs M. Cherif Bassiouni, "From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a
Permanent International Crirninal Court" (1997) l0 Harv. Hum. Rts. J. I l; The allies also enacted Allied
Control Courlcil law No. l0 ICCL i 0] which gave them the power to fonn coufts and prosecute Gennans in
the diffe¡'ent tenitories they occupied. CCL l0 contained similar provisions as the IMT Charler. See also
Benrard D. Melzer, "Remembering Nuremberg" in Belinda Cooper (Ed.) tlar Crintes: The Legatity of
Nttrentberg (New York: TV Books, l99g)25.
't Marcus Mumford, sttpra note 4.

'5 Ibicl., at 160; In its judgment, the Nuremberg tlibunal addressed the objections to its jurisdiction thus:
Individuals, including heads of state and those acting under orders could be held crirninally responsible
under international law for their actions. State sovereignty cannot be used as a defense. The tribunal in
affirming the prirnacy of the IMT; laid to rest the theory that the constitution of an international criminal
tribunal contravenes the sovereignty of states per se, criminalised war by holding persons liable not only
for perpetuating the war but also for initiating it, and created precedents for future prosecution ofwar

10



b. The IMT in Perspective

The IMT created the legacy of prosecuting individuals for violations of

international hurnanitarian law [IHL], genocide, and crimes against humanity. It led to

adoption of the [lN. Charter, the Genocide Convention o.f ]948 and, the (Jniversal

Declaration of'Human Rights Ig48.t6 Although the UN was not directly involved in the

creation and operation of the IMT, its General Assembly approved and adopted the

principles enunciated by tlie Nuremberg tribunal.rT The principles enunciated by the IMT

formed the nucleus of subsequent ad hoc trlbunals, and the International Criminal Court.

A number of diffelences have been outlined between the Nuremberg tribunal and

subsequent International Criminal Tribunal for the Former Yugoslavia (ICTy) and

International Criminal Tribunal for Rwanda (ICTR).'8 Griffin outlined reasons for the

success of the IMT, and argued that those conditions would never exist again; and thus

the IMT should not be used as a standard for measuring the success of international

criminal j ulisdiction. I e

criminals. See also Leila Nadya Sadat, "The Establishment of the Intemational Criminal Court: From the
Hague to Rorne and Back Again" (1999) MSU-DCL J. Int'lL 97,106.
'6 Richard Goldstone, "Law, War and Human Rights: International Courts and the Legacy of Nuremberg:
the United Nations War Crimes Tribunal:An Assessmenf" (1997) l2 Conn. J. Int'lL. iZj,ZZS.
't GA Res. 95(l) I UN GAOR, U.N.Doc. A164lAdd.l at 18à (9aQ;see also rhe Reporr of the ILC ( UN
Declaration on the PrincÌples of the Nurentberg Charter and JudgntenÐ U.N. GAOÉ 5th Sess., Supp. No
12, at ll - 14, U.N.Doc. Alt316 (t950).
r8 Kingsley Chiedu Moghalu, ,r,pro noí" 1, at275-277 : Nuremberg and Tokyo were for crilnes in wars
between countries; ICTR is a non-intemational armed conflict; Nurernberg exercised jurisdiction over
olganizations, the U.N tribunals restricted themselves to the "individual culpability oittre accused;
Nuremberg used the death penalty, the U.N tribunals restricted their sentence to terms of imprisonment,
Nurembelg has no appeal jurisdiction unlike the two UN tribunals that have appeal chambers; see also
Michele Caianiello and Giulio llluminati, suprq note l, at 490, where the authors pointed out that another
difference between the IMT, the ICTY/R and the ICC is that, while the rules of procedure of the IMT were
drafted by the prosecutor, that ofthe ICTY/R were drafted by thejudges, and that ofthe ICC by a
Preparatory Committee established for that purpose subject to adoption by the assembly of state pafties.
'o James Blount Griffin, "A Predictive Framework for the Effectiveness of Intemational Criminaì Tribunal"
(2001) 34 Vand. J. Transnat'l L.405,406; the author outlined the reasons for the success of the IMT thus:
the degree of defeat among the losing parties, r.e., they were completely defeated; Germany surrendered
unconditionally; the allies demonsû'ated a strong political will and cooperation; there were no prospects of
escape for the Gennans; there was popular approval ofjudicial procedures; the Nazi's had the habit of
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2. International Military Tribunal for the Far East (IMTFE) Tokyo

The tribunal was established by special proclamation on l gtl' January 1946 by

Gen. Douglas MacArthur, the Supreme Commander for the allied powers.20 The statute

of the IMTFE contained similar provisions to the IMT Char.ter. Unlike the iMT. the

IMTFE did not follow from any agreement between the allies; it was primarily under the

control of the United States. Excessive political discretion in the formation and procedure

of the iMTFE plejudiced its integrity; most of those convicted were either. paroled or

released fìrr political considerations.2l MacArthur reserved the right to review sentences.

it has been argued in the literature that the IMTFE did not perform as much as the IMT.22

However, the IMTFE holds great lessons for the ICC. The fact that the IMTFE had

prirnacy did not stop political considerations from stalling the judicial process. The

success of the ICC will depend not only on the regime ofjurisdiction provided, but on the

resolve of its Assernbly of State Parties and the Security Council to refer cases to the

ICC, and to uphold its detennination without recourse to political pressures.

keeping meticulous records of their genocidal activities; the weight of evidence was very strong against
them; the jurisdiction of the tribunal was limited to the crimes committed by the loosing u*i, pð*".s, they
could not tr.y the allies"
20. 

See the Fii'storical Suntqt of the Question of Internafional Crintinal Jurisdiction, supra note 5, at23.rr M. Cherif Bassiouni, supra note 13.
" Janres Blount Griffin, supra note I 9, according to Griffin, the following reasons accounted for the failure
of the IMTFE: Firstly the Japanese were not cornpletely defeated like thebennan's. Secondly, the Emperor
of Japan had a divine status and was the only one with the polver to amend the Japanese consiítution. .,lt
was obvious that the suicidal Japanese fighting would not cease except the Empeior's position was
guaranteed". More so the U.S felt they could use the Emperor to their political advantage in the
reconstt'uction of Japan, so they preserved his place and refused to allow hinr to be proúcuted, despite
criticisllls by tlre infernational cotnlnunity. Fourthly, the Japanese destroyed most of the evidence that
would have been used against thern. Finally, the judges of the IMTFE were accused of exercising excessive
"libefties" in theil procedural detenninations. He quoted the defense appeal to Gen. MacAuthur thus: ..the

verdict looks vety nluch like an act of vengeance to impress the world with our love for justice and fair
play. The conviction of all the defendants alike, even those who the prosecution admitteà should not have
been charged and those wlrose conviction they are ashamed, conlpares unfavorably with the result of the
Nuremberg trials.
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The Post Cold War International Criminal Tribunals

International criminar rribunar for the Former yugosravia (ICTY)

The Yugoslavian crisis had lasted for centuries with wars among ethnic groups and

between christians and Muslims.t3 Issu"s came to a head in 1991 when croatia and

Slovenia declared independence frorn the Federal Republic of yugoslavia (FRy). The

situation was further aggravated when Bosnia-Herzegovina voted for secession on I
March, l9g2'24 The serbs, who were in control of the FRy army at the time, under the

guise of protecting the Serbs living in those regions fi-om a repeat of the massacre that

occuued during the Second World War, unleashed a massacre of the non-Serbs.25 Several

attempts to negotiate peace failed, and violence intensified when Russia indicated it
would veto any resolution of the Security council to intervene militarily in the region.26

NATO' in the absence of a Security council action, fìnally intervened on humani tarian

grounds to stabilise the region.27 The International criminal Tribunal was a response to

the outct'y by the international community for perpetrators of the violence to be brought

to book' The ICTY was established by a resolution of the sc,28 under the SC chapter vII
mandate to maintain international peace and security.

il.

1.

2t Ibid.
tt 

Ibìct.

" Ibicl' at 425: Michele caianiello and Giulio llluminati, supra note 1, at 41g, where the authors expressedthe opinion that Milosevic sent the Serb dominated Yugoslåvian national army into croatian ten.itorybecause of the fear that the serbs that lived in that teriiory may suffer the fate of Serbs living in croatiaduring the Second world war, when u Stash, a genocidaicroát organisation exterminated I million Serbsin Croatia.

'6 Ibid.

;l 1111 
tesitirnacy or otherwise of the NATO intervention is not within rhe purview of this thesis.-- JÍaÍttlc ol tlte ltllernqtional Crintinal Tribunat for the Fornter Yugoslavia, SC Res. g0g, 3l 751h Meet., UNDoc. S/RES/808 (1993) (Annex)[Hereinafter ICTy Statute] "
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^. Concurrent Jurisdiction under the ICTy Statute

The ICTY statute provides that the ICTY shall have concunent jurisdiction with

national coutls but shall have primacy over national courts in relation to crimes under its

jurisdiction.2e In the Secretary General's report following SC Resolution 808, he noted

that while national coutts are encouraged to exercise jurisdiction with respect to crimes

under the tribunal's jurisdiction, the ICTY reserves the power to request that astate defer

to its competence.3O InTadic v. Prosecutor3t, the ICTY exercised its primacy when it

asked Germany to defer to its competence.32 The court fuither held that the defe'dant,s

right to be tried by his national court is not exclusive and that it is not infringed by his

being brought before an international tribunal.

No accused can cornplain. True he will be relnoved fr.om his
will be brought before a tribunal at least equally fair, more
and taking a broader view of the matter.3.ì

'natural' national forum; but he
distanced fi'om the fact of the case

The court further justihed the primacy of the ICTY, not only in relation to its

enabling statute, but also on the basis of universal jurisdiction.'o Th. court concluded that

tn ICTY Statute, aticle 9; see also Sean Murphy, "Development in International Criminal Law: progress
and Jurisprudence of the Intemational Criminal Tribunal for the Fonner yugoslavia" (1999) 93 A.J.I.L. 57,
65: the authorwas explaining the difference befween the concurrent jurisdiction of the ICTy and exclusive
jurisdiction. He opined that under concurrentjurisdiction, the states õan continue their own investigation
and prosecutions, except where otherwise detennined by the ICTY. He cited the exarnple of the Novisla
Djajic and Nikola Jorgic cases, where the ICTY allowed the Gennan coufts to continue with the
prosecution. Exclusive jurisdiction on the other hand would necessitate a contrary response by not allowing
states to initiate any ploceedings at all, even if the ICTY was not interested in the casé.''' Report of tlte Secretaty General of the United Nations Pursuant to Paragraph 2 of Security Council
Resolutiorr 808 ( I993) u.N Doc. s125104, reprinred in 32 r.L.M. (1993) at 1203
'' Appeal Chambers Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction rendered on
2 Ocf 1995 in fhe Tqdic Case (IT-94-1-T).
tt Minna Schrag, "Prosecuting International Crimes: An Inside View; The Yugoslav War Crimes Tribunal:
An Interim Assessment" (1997) 7 Transnat'l L. & Contemp. Probs. 15; See also Tadic Case, reprinted in
John R'W.D. Jones, The PrqcÍice of the International Tribunal for the Fornter Yugoslavia and Rwanda
(New Yolk: Transnational Publishers, 1997) 74. Judge Sidhwa justified the primacy of the tribunal thus:
The rule enhances the role of the prosecutor in giving him a right to move for transfer of competence and to
tlle intenlational tribunal the option whetherto exercise its discretion to secure competence for itself...the
rule cuts national bol'ders to bring to justice persons guilty of serious international crimes, as they concelï
all states, and are require to be dealt with for the benefit of all civilized nations.
''-' Tadic Case, ibid.
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concurrent jurisdiction without primacy would "permit the accused to select the forum of

his choice, contrary to the principle relating to coercive criminal jurisdiction."3s In the

Lasva River Valley investigations, the ICTY prosecutor requested the Bosnian authorities

to defer to the ICTY because "...it is crucial that the mechanism is perceived as fair by all

sides in order to break through the endless cycle of atrocity and revenge."36

b. State Cooperation with the ICTY

Article 29 of the ICTY statute, which is in pari materia with article 28 of the

ICTR statute, obliges all states to cooperate with the tribunal and to comply without

undue delay to its request for assistance or order. In the Blaskic's Case37, the ICTy held

that any state that refuses to cooperate with the court is in breach of its international legal

obligation. "A gap or def,rciency in municipal law or any lack of the necessary national

legislation does not relieve states...from international obligations."3s The ICTy has

severally certified the non-cooperation of the Federal Republic of Yugoslavia, Croatia,

and Bosnia-Herzegovina.3e Despite its primacy and the obligation of all states to

cooperate, the tribunal has not had the full supporl of states. Some states felt it hampered

political settlement of the crisis; others felt that the court should have been set up by the

tt Keiry R. Woltzel, "The Jurisdiction of an Intemational Criminal Tribunal in Kosovo" (1999) 1l Pace
Int'l L. Rev. 379. He quoted the coutl thus, "it would be a travesty of law and betrayal of the universal need
for justice, should the concept of state sovereignfy be allowed to be raised successfully against human
rights. Borders should not be considered as a shield against the reach ofthe law and as a protection for
those who trample underfoot the most elementary rights of humanity... indeed when an international
tribunal such as the present one is created, it must be endowed with primacy over national coufts.
Otherwise human nature being what it is, there would be a perennial danger of international crirnes being
designed to shield the accused or cases not being diligently prosecuted... ."
is Tctdic Case, supra note 31.
tu Williams W. Home, "The Real Triaì of the Century" in Belinda Cooper (ed.), Iilar Crintes; the Legacy of
Nurentberg (New York; TV Books 1999) 133.
37 Blaskic Case, IT-95-14-T; reprinted in John R.W.D.Jones , supra nofe 32, at 177.
38 Blaskic Case, ibid.
to Jolrn R.W.D.Jones , suprq note 32, at | 19-121 .
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General Assembly or by a multilateral freaty to ensure its independence.a0 The ICTY also

experienced a lack of cooperation from states in the region,4r which affected the ability of

the ICTY to bring indicted persons to trial. The FRY had insisted that in the absence of a

pennanent international tribunal established to try war cdminals, it will undertake

national prosecutions under its laws as it did not trust the impartiality of the ICTY. The

initial failings of the ICTY, unlike the IMT, were because of the refusal by states to

cooperate with the tribunal.a2

International pressure on the states in the region has necessitated several arrests,

handovers and surrenders to the ICTY in the recent past.a3 The ICTY testifies to the fact

that the needed state cooperation for the success of international criminal prosecutions,

will not be achieved by giving more powels to the ICC but by the political will of states

to supporl the court.aa

40 M. Cherif Bassìouni suprq nofe 13 at 44; Minna Schrag, supra note 38; even the permanent lnembers of
the Security Councildefined the primacy of the ICTY as limited by article l0(2) of the ICTY Sratute. See
Statements of the Security Council Representatives After the Adoption of Res. 827 Establishing the ICTy,
Provisional Verbatim Records of the Three Thousand Two Hundred and Seventeenth Meeting,
U.N.Doc.S/PV.3217 (1993) quoted in Bartram S. Brown, " Primacy or Complementality: Reconciling the
Jurisdiction of National Courls and the International Criminal Tlibunals" (1998) 23 Yale J. Int'1. L. 383.4r M. Cherif Bassiouni supra nofe 13 at 45; Louise Arbour, "The Statutes of the International Criminal
Tribunal for the Fonner Yugoslavia and Rwanda: Goals and Results" (1999) 3 Hofsha Law & policy
Symposium 37,39-41; this author, who was a prosecutor for the ICTY, explained that, although the statute
of the ICTY tnaltdated states to colporate with the tribunal, the greatest handicap they had was to get states
to cooperate with them. She advocated that for a more effective international crirninal judiciary, an
alternative must be found to state cooperation; the coult must be located where the crimes took place,
voluntary surrender must be encouraged by conducting speedy trials, and the tribunal must be funded and
given wide publicity. If not the ICC would at best be "a giant without arms and legs"; see also Theodore
Meron, "War Crirnes Law Comes of Age" (1998) 92 A.J.1.L.462 discussing the extent of international
pressure it took to get Croatia to surrender indicted persons to the tribunal, and also the role that the
stabilization force and NATO played in heìping to capture some of the indicted persons.
a2 Anthony J. Colangelo, "Manipulating Intemational Criminal Procedure: The Decision of the ICTY
Office of the Independent Prosecutor Not to Investigate NATO bombing in the Former Yugoslavia" (2003)
97 Nw. U.L. Rev. I393, 1433.
t' Ibid.; see also Theodore Meron, xrpra note 47 .

{a Riclrard Goldstone, supra note 16, a|236, strongly opined that "it is not the responsibility of a court to
arrest indictees or to enforce its orders...no international couft has ever, or ever could in my view be given
its own police Force, or its own anny to invade the sovereign teruitory of states in order to arest. This
simply is not going to happen and would never work." He fufther advocated political pressure by the
intemational cornrnunity and cited the example of I(enya, which refused to hand over indicted persons to
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c. The ICTY and National Justice systems in the Former yugoslavia

One anticipated advantage that complementarity will have over primacy is the

prospect that the ICC would promote development of national climinal justice systems.

The ICTY has been criticised for not having much impact in the development of the

criminal justice system of the former Yugoslavia.o' Th" ICTY will be able, at most, to try

only a handful of those indicted for war crimes and crimes against humanity. The

majority of the crirninals will liave to be tried by national courts or will not be tried at all.

The need for an interaction between the two systems, though not provided for under the

ICTY statute, cannot be over-emphasised. The ICTY, in recognition of this fact, has

recently created two programs, "the outreach program" and the "ïules of the road

ptogram" for the pulpose of facilitating the development of the criminal justice system in

the region.o6 Howerrer despite these initiatives, the national courts in the former

the ICTR, despite its obligation to cornply with the court, but changed its stance due to outcry by the U.N
Secretary General and the African Union; see also Sean Murphy, ri,pranote 36, at 60, the uutho. ascl.ibed
tlre l'ecent success recorded by the ICTY to: changes in the political leadership in the Republika Srpska and
change in attitudes by the indictees regarding the ICTY's faimess; initiatives'by sorr" góvernnrents outside
the region to alrest indicted persons and transfer them to the ICTY; diplomatiõ p..rtuÃ on Croatia and
arests effected by NATO stabilisation forces in the region and subsequent ûansfer of the indictees to the
ICTY; see also the l'ecent sul'render of Momcilo Perisic, fonner Yugoslavian Ar-rny Chief, ,.Fo11ner

Yugoslavia's Anny clrief lndicted" Yahoo News 03 March 2005 available at
Itttp://stoly.rrevvs.)/ahoo.cont/nelvs?tnlpl=story&u:/ap1200503031ap_on_re eu/serbia war crinres viewed
031031200s
a5 David Tolbert, "The Evolving Architect of Intemational Law; The International Criminal Tribunal for the
Former Yugoslavia: Unforeseen Successes and Foreseeable Shortcoming" (2002) 26 Fletcher F. World Aff.
7. The author criticised the ICTY for not helping refom the criminal justice system in the region; not
helping to prepare and equip the coults and the prosecutors in the region fol the effective proiecution of
war crimes, for being too far reuroved fi'om the region. "lt is odd that the experience of the ICTY relating to
war crinres has been so little shared with the region...in the critical area of assisting in building the regional
capacity of coul-ts generally and prosecutors specifically to prosecute war crimes charges, the record are an
uninrpressive one."
ou lbicl., these progratrs were designed to provide training for judges and prosecutors from the region in the
prosecution of war crimes, and to get the ICTY prosecutor involved in nationaì prosecutions occun'ing in
the region for war crimes in other to ensure unifonnity.
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Yugoslavia have continued to struggle in their attempts to try the thousand of cases that

will go unheard if national prosecutions are not held. o7

It is hoped that this is one significant gap that complementarity will cover.

Cornplementarity is built on the premise that the primary responsibility of prosecuting

individuals for these grave crimes lies with states. The ICC will only intervene when

states fail ol refuse to exercise their jurisdiction. More so, experience has shown that

there is a limit to which any international criminal tribunal can effectively prosecute

individuals for war crimes. Complementarity is expected to strengthen the capacity of

states, not to take over their responsibility. Thus states adopting the ICC statute are

encouraged to take steps to align their criminal legislation with the ICC statute and the

principles of international criminal law expressed therein. It is expected that this would

stlengthen their capacity to prosecute for violations of IHL and will also bring uniforrnity

in the prosecution of these violations by the international community. It is also expected

that the ICC will develop a working relationship with national courts and in deserving

cases, sit in the states where the violations took place.as

2. The International Criminal Tribunal for Rwanda (ICTR)

The genocide in Rwanda was rooted in ethnic enmity that had lingered in the

country for centuries between the Hutus and the Tutsis. After the death of President

Habyarimana in a mysterious plane crash in 1994, the Hutus in the At-y began an

o' Ibid. at I5. According to Tolbeft, "The UN has spent hundreds of millions of dollars creating a uniquely
imporlant couft, which has clearly served a significant role in the region, yet a huge opporfunity will be
lost. Instead of serving as an imporlant tool of legal development and as a catalyst for local war crimes
prosecutiotrs, the tribunal will apparently fold its operation without contributing much to the justice systems
in the region."
tt 

Sean Murphy, supro note 29, at 62, in flte Tadic case about I 20 persons testified, and Tadic was not even
one of the 'big fishes'; the cost of flying those persons from the fonner Yugoslavia to The Hague, or
getting them to testiñ/ electl'onically, makes a case for the ICC to sit in the places where the crimes took
place.
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unprecedented ethnic cleansing of Tutsis in Rwanda.on Th. international community was

shocked by the mass murders, violent sexual abuses and other violations of international

humanitarian law. The Rwandan representative to the Security Council therefore

requested the SC to set up a tribunal to bring the perpetrators of the genocide to justice.sO

The ICTR was established by SC Resolution 955 in 7994,5t it shares an appellate

chamber with the ICTY, and the statutes of both tribunals contain similar provisions. The

ICTR is located inTanzania.s2

a. Concurrent Jurisdiction under the Statute of the ICTR

Article 8 of the ICTR Statute provides that the ICTR shall have concurrent

jurisdiction with national courts, though the ICTR shall have primacy over national

coutts.53 Rule 58 of the ICTR Rules o.f Procedure and Evidence, emphasised that the

'n Jarnes Blount Griffin, strpra noT.e 19, at 405.

50 Nícole Fritz & AIison Srnith, "Current Apathy for the Coming Anarchy: Building the Special Court for
Sierra Leone", (2001)25 Fordham Int'l L.J. 391,402; See Neil Kritz, "Cóming To ienns with Atrocities: A
Review of Accountability Mechanisms for Mass Violations of Hurnan Rights; (1996) 59 Law & Conternp.
Prob. 121 , l3I ; See also Susan W. Tienfenbrun, "The Paradox of Internaional Adjudication:
Developments in the Intemational Criminal Tribunal for the Former Yugoslavia and Rwanda, the World
Court and the International Criminal Couú." (2000) 25 N.C.J. Int'l Law & Com. Reg. 551,566-569;the
author highlighted seven l'easons given by the Rwandan Govemment for asking for ãstablishrnent of the
ICTR thus: "1. the universality of the crimes, "the crimes conmitted in Rwandã is a crime against
humankind and should be suppressed by the intemational community as a whole"; 2. it will ãispel the
suspicion of vengefuljustice; 3. it will help to end the culture of impunity; 4. it will facilitate the
prosecution of criminals who rnay have escaped during the war and found refuge in foreign countries; 5. it
wiìl remove the onus of guilt on fhe nation as a whole and place it on individual criminalJ. However
Rwanda rejected the ICTR and voted against its eventually creation because: 1. the temporary jurisdiction
of the ICTR was limited to 1994, while the offences for which the govemment wanted the coult to be given
jurisdiction wet'e cornmitted for decades; 2. they felt the judges were not enough and that sharing a
prosecutol and an appeal charnberwith the ICTY will delay the cause ofjustice; 3. insufficiency of funds;
4. they doubted the impartiality of some of the judges; 5. they did not like the idea of situating the ICTR in
Tanzania rather than in Rwanda; 6. there was going to be a sentencing disparity between the ICTR and the
national coufts of Rwanda.t' 

Stan,Íe of the International Crintinctl T'ibnnalfor Rwanda SC Res. 955, UN Doc. Sll994lllsi (lgg4)
[Hereinafter ICTR Statute], afticle 2 - 4: the court has jurisdiction over Genocide, Crirnes against
Hurnanity and Violations of Aticle 3 Common to the Geneva Conventions of 1949 and of Additional
Protocol 2.
52 M Cherif Bassiouni, supranote 73.
53 Statute of the InternaÍional Crintinal Tribunalfor Rwancla,S.C Res. 955, U.N.SCOR Annex, U.N.Doc.
S/RES/955 (199Q; see also Frederik Harhoff, "Consonance or Rivalry? Calibrating the Efforts to Prosecute
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ICTR shall have primacy even if the anest, transfer or other cooperation sought is not

consistent with national legislation.sa In Prosecutor v Kanyabashi, the trial chamber of

the iCTR following the appeal chamber decision in Tadic v Proseuttor held. that the

ICTR is empowered by Chapter VI of the IIN Charter to exercise primacy without the

consent of the state in question.55 The court further held that the primacy of the ICTR did

not violate the plinciple of jus de non evocand,56 as the primacy of the ICTR derives from

its establishment under Chapter VII of the UN Charter, which in turn empowers it to

issue directly binding orders and requests to states.st Howerr"r in deserving cases, the

ICTR has deferred to national criminal jurisdictions. In Karamira's Case, the accused

War Critnes in National and Intemational Tribunals" (1997) 7 Duke J. Cornp. & Int'l L. 571; the author
described concurrent jurisdiction as implying that authorities of two legal systems have the legal capacify to
investigate, prosecute and convict the same person for the same criminãl aCts under their respãctive
separate jurisdictions. As between the ICTR and states, this systern ofjurisdiction has the advantage of cost
effectiveness in terms ofprosecution resources and avoids the risk ofprejudice for states in the triãl ofvery
high profìle perpetrators. On the other ha¡ld it can be characterised by'exiensive rivalry between the two
systems. However the concutretrt jurisdiction provided by the ICTR statute is regulated by the provisions
on primacy, non bis in ident, state cooperation and judicial assistance. See also Madeline H. Mônis, ..the
Trials of Concutrent Jurisdiction: The Case of Rwanda" (1991) 7 Duke J. Comp. & Int'l L. 349 onthe need
for both systems to cooperate with each other to effectively handle the prosecutions of the Rwandan war
criminals. Brown opined that by providing the ICTR with primacy over all states, the SC had taken a
stronger stance on primacy after the unceftainty following the ICTY Statute. El Zeìdy has argued that the
statements by France, Atgentina, China, Brazil, Spain, Nigeria and Rwanda before voting on the resolution
setting up the ICTR show that "the SC adopted the stronger language due to pressure byihe parlicular crisis
and rrot because a general consensus on primacy existed among the members." See Mo-hamed M. El Zeidy,
"The Principle of Complementarity: A New Machinery to Implement lntemational Criminal Law,, (2002j
23 Mich. J. Int'1. L. 869, 887.
sa Internationql Crintinal Tribunal .for Rwanda, Rules of Procedtu'e and Eviclence, U.N. Doc. ITR/3/REV.l
(1995), enteled into force 29 June 1995. Available online at
http ://rvwrv l . um n. ed u/h¡.un anr1s/ali'icaiR wAN DA l .ìrtm last visited on 3 0. 03.05t'Keiry R. Wottzel, supranote 34; See also Virginia Monis, "Prosecutor V Kanyabashr, Decision on
Jut'isdiction. Case No ICTR-96-l 5-T, 1997" (199S) 92 A].I.L 66. In that case, rhe defendant was indicted
fol genocide and other violations of IHL by the ICTR; he was arrested in Belgiurn and subsequently
transferred to the ICTR facility at Arusha. He challenged the jurisdiction of the ICTR to try him. The ICTR
in detennining its jurisdiction held inter alia that "the establishment of the ICTR by the SC did not violate
the sovereignty of Rwanda, as Rwanda itself had requested the setting up of the tribunal, more so Rwanda
accepted sonle limitation of its sovereignty by signing the UN Chafier. The existence of specialized
institutions for the protection of human rights violations does not preclude the taking of action against
hutnan rights violations by the Securiry Council since... the protection of international human rights is the
responsibiìity of all UN organs, the SC included... ."
'o Persons accused of certain crimes should retain the right to be tried before the regular domestic criminal
coufts rather than politically founded ad hoc criminal tribunals.
57 Virginia Monis, sîtpra nofe 55, at 67-10.
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person, a leader of the Rwandan genocide, was arrested in India, and was being deported

back to Rwanda for trial. He tried to escape in Addis Ababa during a transit stop-over.

The ICTR requested the Ethiopian government to detain the accused person on behalf of

the tribunal. But when the Rwandan govemment demonstrated its resolve and capacity to

prosecute the accused person, the ICTR prosecutor deferred to the Rwandan

government.5S

b' The ICTR, State Cooperation and the National Justice System in Rwanda

The prosecutor of the ICTR reported in October 2004 that although they have

seventy suspects in custody, trials in twenty-five pending, twenty-eight awaiting trials

and twenty-three judgments (with three acquittals), some countries continued to refuse to

release fourteen indicted persons fol their trials at the ICTR.5e This despite the direction

of Security Council Resolution 955 that "all states shall cooperate fully with the

international tribunal.

One of the main criticisms against the ICTR is that over 50,000 persons are in

detention in Rwanda and cannot be tried by the ICTR.6I Meanwhile, of the g00 lawyers

and judges in the Rwandan national provincial courts before the outbreak of the crisis,

only 40 were alive and in the country after July 1994!2In an attempt to deal with these

cases, the Rwandan goveffìment adopte d The Organic Lau, on the Organization of

Prosecution ./'or the O.ffences ConstiÍtúing rhe Crimes o.f Genocide or Crimes Against

''8 Madeline Moris, "Justice in tlre Wake of Genocide: Rwanda" in Belinda Cooper (ed.) Ilrar Crintes: the
.L-^eSaø,of Na'emberg (New York: TV Books 1999).
'o Btuce Zagaris. "Rwanda Prosecutor Calls on Sun'ounding Countries to Cooperate with ICTR,' (2005)
International Enforcelnent Law Reporter I
60 Statute of lhe International Crinìinal Tribunal.for Rwancla,S.C Res. 955, U.N.SCOR Annex, U.N.Doc.
S/RES/955, afücle 2
6r Christina M. Carroll, "An Assessulent of the Role and Effectiveness of the ICTR and the Rwandan
NationalJustice Systern in Dealing With The Mass Atlocities of 1994" (2000) l8 B.U.Int'lL.J. 163.
o= Ib¡r1.. at 172.
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HttntaniQ Committed Since I't October 1990.63 They also created a special chamber to

commence the trial of genocidal cases.6a However these initiatives have continued to

suffer fì'om insuffìcient numbers of defense counsel and well trained judges, as well as

abuse of due process of law.65 The government of Rwanda has further adopted the

Gacaca system to try the low level offendels.66 This system, though avoiding the

trappings of a formal legal system, guarantees neither the protection of victims and

witnesses, nor the due process rights of accused persons.6t Tlie gains of the ICTR will be

lost on the local Rwandan people if the ICTR does not get involved in the mobilisation

and revitalisation of the Rwandan judicial system, to deal with the other thousands of

genocidal cases that the ICTR cannot handle. There is an urgent need for a more flexible

relationship between the ICTR and the Rwandan national justice system than the primacy

provided under the iCTR statute. As earlier noted, it is in the area of facilitating a

credible national judicial system that complementarity is expected to generate a more

effective outcome than the ad hoc tribunals.

III. Hybrid International Criminal Tribunals

Special courts have been established in Cambodia, East Timor, Kosovo, and

Iraq.68 The establishment of special courts followed the reluctance of the SC to set up

more ad hoc tribunals, because of the huge cost of running such tribunals and other

63 Organic Lav,No.8l96 cited in Christina M. Can'oll, ibict., atl|i.
oo Ittid.
65 Christina M. Carroll, ibid., tl'te author noted that the ICTR has gotten involved in this initiative by
allowing the justices of the Rwandan couft to attend sessions of the ICTR, opening information centers in
Arusha and Kigali, and organising outreach programs for the Rwandan people.
uo lbicl., at 190. "The Gacaca system is a participatory justice system whereby quarrels are settled in the
village square with the whole village participating in the plocess."
o' It ¡d., at lgz
('8 

David A. Mundis, "New Mechanism for the Enforcement of Intenlational Humanitarian Larv" (2001 ) 95

A.i.l.L 34 for cliscussions on the special courts for Cambodia, East Timor and l(osovo; see fufther Sam
Celeste. " The International Coufi of Justice, the International Criminal Coufi, and the Ad Hoc Tribunals"
(2001) 17 N.Y.L. Sch. J. Hum. Rts. 911;see also "Updates from the InternationalCriminalCoufts" (2004)
Human Rights Brief 34.
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logistic and political considerations. Special courls are hybrid courts, using both

international law and domestic law, and having judges appointed from the country where

the crisis took place and from other countries. They have the prospect of taking justice to

the people, reducing cost and providing a timely response, in the aftermath of a crisis.

Only the Special Court for Sierra Leone (SCSL) is discussed in this section because of its

unique position. Its statute and jurisprudence deal with issues of amnesty and alternative

means of accountability, which despite their importance and relationship to

complementarity are not mentioned in the ICC statute.6e The ICC statute was not clear on

whether the ICC will defer to the competence of a state, where the state uses an

altelnative means of accountability instead of criminal prosecution. It has been suggested

that the SCSL serves as an example of a system that can be used to complement strictly

international criminal tribunals, while at the same time avoiding the trappings of the

national judicial system of a state recovering from cr.isis.70

1. The Special Court for Sierra Leone (SCSL)

The clisis in Sierra Leone (SL) started in 1991 when the Revolutionary United

Front (RUF), a militant group inside the country, gave itself the mandate of ridding the

country of corruption perpetuated by the govemment in power. They, however, refused to

give up control of the country's diamond area, even after a democratically elected

government had been put in place.Tl There were rnassive killings, incidents of rape and

sexual abuse, destruction of properties and displacement of large populations, creating a

uo Laura A. Dickinson, "The Promise of Hybrid Couús" (2003) 97 A.J.1.L. 295,299; the author noted that
the SCSL was different from the courts for East Timor and Kosovo because the others operated within the
national couft system while the SCSL operated outside its national court systeln.

'o Ibid., at 308.
7r Daniel J. Macaluso, "Absolute and Free Pardon: The Effect of the Amnesty Provision in the Lome Peace

Agreement on the Jurisdiction of the Special Couft for Sierra Leone" (2001) 27 Brook. I.Int'l L.347.



refugee crisis for the West African sub-region. The crisis lasted until 2000 despite a series

of peace accords signed between the government of Sierra Leone and the rebels.72 In June

2000, the Siena Leone goverrìment requested the Security Council for help to set up a

special court to try those accused of initiating and perpetuating the crisis.73 On 14 August,

2000, the Security Council adopted a resolution requesting the Secretary General of the

United Nations (SG) to negotiate an agreement with the government of Sierra Leone for

creation of a special coutt.Ta The Secretary General submitted his report to the Security

Council on 4 October,2000.7s The war officially ended on 14 January, 2002. The SCSL

was subsequently established on 16 January, 2002, following an agreement reached

between the Sierra Leone govemment and the United Nations ISCSL Agreement], the

agreement had annexed to it the Statute of the SCSL l.çC.S¿ Statutel. The court became

functional on 30 June, 2003.tu Th. SCSL is expected to try approximately twenty

persons. Of the thirteen already indicted, nine are in detention and two have died in

" lbid at 347 . On Novernber 30, 1996 the rebels and the government signed the first peace pact in Abidjan,
on July 7, 1999 in Lotne, Togo; a second peace accord was also signed between the rebels and the
government. See Peace Agreement Between the Government of Sierra Leone and the RUF. Available at
Itttp://u,ww.sierra-leone.ot'g/lomeaccord.html last viewed on 30.03.05; the third one was signed on 10,
November, 2000.
t'Nsongurua 

J Udombana, "Globalization of Justice and the Special Courts for Siera Leone's War
Crimes" (2003) 17 Ernory Int'1. L. Rev. 55, 83. The author noted that the SL government requested the
SCSL because the country's penal code did not incorporate violations of international humanitarian law;
the national judicial systern were allnost non existent as a result of the war, the country lacked the
necessary economic resources to finance the prosecution of war crimes and to guarantee the credibilify of
the coufi.
to U.N. Seculity Council Res 1315, U.N.SCOR,55'r'Sess,915'¡'mtg., U.N.Doc. 5/2000/1315 (2000)
available at http://u,rvvr'.un.org/docs/scors/2000/res l3 I 5e.pdf last viewed 03.03.05.
75 Repoft of the SG on the Establishment of a Special Couft for Siera Leone, LrN.SCOR,55tr'Sess.,915d'
Mtg., U.N.Doc. S/2000i915, available at http://www.un.org/docs/sc/reports/2000/915e.pdf last viewed
03.03.05.
tu Nancy Kaymar Stafford, " A Model War Crimes Court: Siena Leone" (2003) l0 ILSA J Int'l & Cornp L
111 .

24



detention including Foday Sankoh, the erstwhile leader of the RUF.77 Unlike the ICTy

and the ICTR, the SCSL will sit in the country where the atlocities were committed.Ts

a. The Jurisdiction of the SCSL

The subject matter jurisdiction of the SCSL includes both the violation of

international hurnanitarian law and violations of certain SL laws.Te It is also expected to

work with a Truth and Reconciliation Commission for Sierra Leone (TRCSL).8o Th.

SCSL will have some of its judges and prosecutors chosen by the Secretary General of

the IIN and others by the Sierra Leone goverïment.8l The special coufi will exercise

concument jurisdiction with Sierra Leone courts, though it will have pr.irnacy over them

and will also have the power to make rulings that will be binding on the SL

government.s2 However the SCSL will not have the power to make any rulings that will

77 Elizabeth M. Evettson, "Truth and Justice in Sierra Leone: Coordination Between Commission and
Çourt" (2004) 104 Col. L. Rev. 730,741
t* Celina Schocken, "The Special Court for Siena Leone: Overview and Recommendations,, (2002)
Berkeley J. Int'1. L. 426. The author explains the differences between the SCSL and the ICTy and ICTR
thus: the couft is built on the basis of a treaty between the I-IN and the SL govemment unlil<e the ICTy and
the ICTR which were established by the SC and thus are subsidiaries of the U.N. The court will sit in the
country where the crimes took place, national judges will sit along with international judges, an indigenous
pr'osecutor will assist the prosecutol appointed by the SG, the coult wiìl have jurisdiction over violations of
intemational humanitarian law and SL domestic law, and it will work along side the TRCSL. See also
Nancy Kaynar Stafford, supra no|e at 134-136, where the author outlined the benefit of the SCSL sitting in
SL to include: access to witnesses and evidence, strengthening the SL legal System, access to the
proceedings of the couft by the local population and also for the SCSL to serve as an impetus for other
trials to take place at the domestic level; see also Nsongurua J. Udombana, suprq note 86 at l28" SCSL Statute, Arlicles 2 -4 provides that the subject matter jurisdiction of the SCSL shall include: crimes
against humanity, violations of article 3 cornmon to the Geneva Conventions and of the additional protocol
II, other serious violations of international humanitarian law.
80 Truth ancl Reconcilialion Acf of 2000 available at http://ww\.v.siel'r'a-leone.org/trc.htrnl last viewed
03.03.05.
t' SCSL Agleement, Afticles 2 & 3.
*t 

SCSL Agreement, atticle 17; SCSL Statute article 8 provides for the prirnacy of the SCSL over the
national coufts of SL. The SCSL is refusing the challenge to its jurisdiction by Charles Taylor that he was
an incumbent head of state when the acts were committed and therefore immune from their jurisdiction,
"the SCSL is not a national court of SL and is not part of the judicial systern of SL exercising judicial
powers of SL"; the appeal chambers further held that by Article 6(2) of the SCSL, Charles Taylor could be
tried by the SCSL as his immunity could only availhim under national jurisdiction. See Bruce Zagaris,
"Sierra Leone Coutt Upholds Jurisdiction Over Former Liberian President and Affinns Recruitment of
Children Was a War Crime" (2004) International Enforcement Law Reporter.
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be binding on third states,83 neither will it be able to exercise its jurisdiction over the

personnel of states that were involved with peace keeping in Sierra Leone, except where

the states involved are unwilling or unable to investigate or prosecute allegations against

theil personnel and the Security Council authorises the special coutt to undertake such

prosecution.sa This provision of the SCSL statute mirrors the con'rplementarity provisions

of tlre ICC Statute. Article 17 of the ICC statute provides thatthe courl shall exercise its

jurisdiction where the state which would otherwise have jurisdiction is unable or

8i Despite the indictment of Charles Taylor as one architect of the SL crisis, the Nigerian government
which granted Charles Taylor asylum, as a way of stopping the tension in the sub-region, has refused to
release the former Liberian leader to go and face trial at the SCSL, insisting that it will only do so if the
govelllment of Liberia so requests. Apart from the indictment of Charles Taylor, it has been opined that the
inability of the SCSL to compeì the cooperation of third states may fufther weaken the SCSL, considering
the role Guinea, Burkina Faso and Liberia played in the crisis, and the safe haven they may provide for
persons indicted by the SCSL. See Nicole Fritz & Alison Smith, "Cument Apathy for Coming Anarchy:
Building the SCSL" (2001) 25 Fordham Int'1. L. J. 391. This is going to be one major area rhat the SCSL
will be different from the ICTY and the ICTR, because under the statute of those two tribunals, their
primacy extends to third states. However under the ICC regime, primacy lies with the state, expect where
the jurisdiction of the ICC derives from a referual from the SC, then the ICC can exercise prirnacy over
states; Anichi M. Sengupta, "While Human Rights Groups Impose Pressure to Extradite Taylor, Work of
Sierra Leone Truth and Reconciliation Commission Continues" (2004) International Enforcement Law
Repoúer 5; the autlrol opined that while the continued asylum granted Charles Taylor violates Nigeria's
obligation in intemational law, it is also ironical because Nigeria is the most significant African sponsor of
the SCSL. TIle U.N, U.S and even Liberia have frozen the assets of Charles Taylor and his close associates;
lrowever on 25 November,2004, the Nigerian president said that he will only hand Charles Taylor over to
the SCSL if Liberia requests it. But Gyunde Bryant, the leader of Liberia has said that he fears that the war
crirnes trial will hann reconciliation in Liberia. See Bruce Zagaris, "Nigeria Criticizes U.S proposed reward
for Taylor as Encouraging Violation of Nigerian Sovereignty" (2004) Intemational Enforcement Law
Repofter. However, two Nigerians whose arms were forcefully amputated in Sierra Leone have brought an
action before the High Coun of Nigeria, asking the court to revoke the Charles Taylor's asylum as

inconsistent with Nigeria's oblìgation under intemational Iaw. See "Nigerian Arnputee's Ask Courl to
Revoke Taylor's Asylum" Guardian Newspaper 24tr' February 2005 available at
www.-9uald iannewsllgr.cor.ll viewed on 24.02.2005
t* 

,SCS¿ SfaÍute, article l (2) provides that "Any transgressions by peacekeepers and related personnel
present in Siema Leone pursuant to the Status of Mission Agreement in force between the United Nations
and the Govemrnent of Siema Leone or agreements between Siera Leone and other Govemments or
regional organizations, or, in the absence ofsuch agreement, provided that the peacekeeping operations
were undertaken with the consent of the Government of Siena Leone, shall be within the primary
jurisdiction of the sending State. (3) In the event the sending State is unwilling or unable genuinely to carry
out an investigation or prosecution. the Couft may, if authorizedby the Security Council on the proposal of
any State, exercise jurisdiction over such persons. Nigerian soldiers who were involved in ECOMOG
operations in Sierla Leone wel'e accused of commilting war crimes and violations of humanitarian law in
Sien'a Leone, and tìll date there is no record to my knowledge of any investigation or prosecutions carlied
out by the Nigerian Government..
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unwilling to exercise its jurisdiction.ss The statute further outlined the conditions under

which the ICC can make determinations of inability or unwillingness against a state.s6

Upon the determination of inability ol unwillingness, the iCC will have jurisdiction over

the case in question, though the case will only become admissible subject to cer.tain

consent requirements of the ICC statute.sT But under the SCSL statute, when a

determination of inability or unwillingness is made against a state by the SCSL, the

authorisation of the Security Council is still required before the SCSL can be seized of

the matter. This is because the SCSL draws its power fi'om the SC and will not exercise

its jurisdiction over third states except with SC authorization, while the ICC can exercise

such powers subject to a request by the SC for a particular case to be deferred by the

ICC.88 The SCSL did not make any provisions for the conditions the court will follow in

making determinations of inability or unwillingness against a state. It is therefore

suggested that the SCSL should follow the provisions of the ICC as a guide in making

such determinations.

The SCSL also has the power to retry a person previously tried by a national court

in SL for offences under Articles 2 - 4 of the SCSI Statute if: (a) the act for which he or

she was tried was characterised as an ordinary crime; or (b) the national courl

proceedings were not impartial or independent, were designed to shield the accused fiom

international criminal responsibility or the case was not diligently prosecuted.*n Thi.

provision of the ,SCS¿ Statute is in pari materia with the ICC Statrtte provision on ne bis

in idem.

8s ICC Statztte, atticle 17.
t6 

Ibict.
r7 lbìc\., aticle 12.
88 Ibicl., article 16.
tn,SCS¿ Stalnfe, article 9 (2).
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b. The SCSL and the Lome Peace Accord

The SCSZ Statute provides that amnesty shall not apply to those who commit any

violation of intelnational humanitarian law provided for by the Statutee0. However, the

SL government had previously entered into a peace agreement (The Lorne Accord) with

the rebel forces, granting them unrestricted amnesty as an incentive for cessation of

hostilities.el The interpretation of the plovisions of the Lome Accord is a major challenge

facing the SCSL, as the Lome Accord provided for amnesty to be granted to the rebels,

and for the setting up of a Truth and Reconciliation Commission (TRCSL¡.e2 The

relationship between the TRCSL and the SCSL was not clear.e3 The SCSL has recently

no lbid., article I 0 provides that "an amnesty granted to any person falling within the jurisdiction of the
special coult in respect ofthe crimes referred to in article 2 to 4 ofthe present statute shall not be a bar to
prosecution." The irnplication of this provision and how it will play out in the jurisprudence of the SCSL
will serve as precedent for the ICC. During negotiations of the ICC statute, amnesty was one of the sore
issues that states were wary of taking a decision on if consensus was going to be arived on in Rome. And
because of the difficulty that states were having in establishing an ICC that can question their power to
grant an.ìnesties, the ICC statute did not rnake any express provisions in relation to amuesfy, though the ICC
resel'ves the power to determine that a state is unwilling to bring a person accused of gross violations to
justice, and it has been suggested that the granting ofamnesties for such offences should be one ofthe
grounds on which the ICC should lnake such detennination.
er Article IX of the Lorne Accord provides inter alia (2) after the signing of the present agreement, the
collaborators in respect of anything done by them in pursuit of their objectives, up to the time of the signing
of the present agreement. (3) to consolidate the peace and promote the cause of national reconciliation, the
govelrment of Sien'a Leone shall ensure that no official or judicial action is taken against any member of
the RUF/SL, ex- AFRC, ex-SLA or CDF in respect of anything done by them in pursuit of their objectives
a,s rrrenrbers of these organizations..." Reprinted in Celina Schocken, supra note78,at442.
e2 Although there has been arguments that the amnesty provisions of the Lorne Accord rnust be lespected
for peace to return to SL, the intenlational cornrnunity has insisted that there shall not be arnnesty for
violations of international hurnanitarian law. "although the amnesty contained in the agreement is now part
of SL law, it is contraty to intenlational law, which stipulates that there can be no amnesty for serious
violatìons of intemational humanitat'ian law... ." Amnesty Intemational Report, "Siena Leone: Renewed
Conlnitment needed to End hnpunity" available at http://rvww.arnnesty.org/ai.nsflprint/AFR5 1007200 i
last viewed 05.05.05, see also Michaela Frulli, "The Special Couú for Siena Leone: Sorne preliminary
Comments" (2000) I I E. J. Int'1. L. 857; Celina Schocken, supranol.e78.
e3 Nicole FriTz &. Alison Srnifh, supra; see also Nsongurua J. Udombana, supra note 78. The author
pointed out the argunlent that the SCTRC will elicit evidence that rnight otherwise not be fofthcoming at
the SCSL and that the SCTRC will help preserve the limited resources of the recovering state, he further
countered this argument by citing the exarnple of Nigeria, where fonner heads of states alleged to have
committed grave violations of human rights during their regirnes refused to testifo before the Nigerian
Hurnan Rights Violations Commission, despite the guarantee that the proceedings of the commission will
not be used against them in a judicial proceeded. Already the RUF is refusing to testifu before the SCTRC.
He concluded that when people who are guilty of violations of intemational humanitarian law and not
prosecuted and punished, impunity is recycled.
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lrad the opportunity to clarify the relationship. In the case of Hinga Norman, former

nrinistel of internal affairs of SL, andAugustine Gbao, the SCSL refused the application

of the TRCSL to allow it hold public hearings to obtain statements of the former minister.

The SCSL held that such a public hearing will jeopardise the proceedings of the SCSL,

and that the prirnacy of the SCSL, provided under Article 8 of the,SC.S¿ Statute, extends

to national bodies like the TRCSL.e4

The relationship between both bodies also holds prospects for the ICC. The ICC

statute gives jurisdiction to the ICC where the state that would have otherwise had

jurisdiction is either unwilling or unable to exercise its jurisdiction. Given that there are

situations where the settlement of a political crisis will require the granting of amnesties

or the setting up of truth and reconciliation commissions, there is unceftainty as to how

the ICC would interpret such political processes in the determination of its

complementarity jurisdiction, since they do not involve criminal investigation or

prosecution. The ICC statute did rrot make any express provision because framers of the

statute did not reach a consensus. It is hoped that the jurisprudence of the SCSL, in

reconciling the provisions of the Lome Accord and the SCSL statute, will help to provide

sorne guidance fol the ICC in construing complementarity.

c. The SCSL in Perspective

The SCSL is faced with the problem of a lack of state cooperation. Despite

pressure by the European Union and the United States, Nigeria has refused to release

Charles Taylor to stand trial before the tribunal. The SCSL has also been criticised by the

RUF foL singling it out for prosecution, ignoring governmental forces and the members of

oo 
Case No. SCSL-2003-08-PT-l 12, Proseattor V Norman 3, available at http://wrvw.sc-

sl.org/trortnan.html last viewed 05.05.05; see also Elizabeth M. Evenson, supra note 77.
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the Nigerian peacekeeping force who also committed war climes. Similar accusations

were levied against the Nuremberg tribunal by the Germans, the ICTY by the Serbs, the

ICTR by the Hutus.e5 The ICC will have the power to indict individuals who allegedly

committed war cdmes and crimes against humanity from both sides of a crisis. thus

avoiding the possibility of being accused as a victor's court.

IV. Primacy versus Complementarity

All international criminal tribunals set up by the international community in the

last century share one thing in common; concurrent jurisdiction, shared between the

tribunals and national criminal jurisdictions. However the ad hoc trlbunals discussed in

this chapter all exercised jurisdictional primacy over states. Recognising the limitation of

the foregoing, the ICC complementarity regime confers primacy on states and not the

ICC' Complementarity is criticised for a perceived weakness that will make it possible

f-or states to exploit it and shield their personnel from justice when they acted in the state

interest. Conferring primacy on the ICC, it is argued, would have compelled states to

defer to the competence of the ICC, thus ensuring a more effective outcome. Apart from

the resistance of some states to an ICC that will infringe on their- criminal jurisdiction, the

practice of the IMT, ICTY, ICTR and the SCSL have shown that the prirnary

responsibility for prosecuting grave crimes resides with states.

By examining some provisions of the ICTY statute and the ICC Statttte and,

practice of the ad hoc tribunals, this section attempts to establish that primacy does not

o' Celina Schocken, supra note 78, at 455. Hopefully the ICC may be imrnune flom such accusations since
the ICC is already established prior to any violations over which it shall be exercising its jurisdiction, and
because the ICC is not going to be under the authority of the government in the states where these
violations took place, and the ICC is notgoingto have its jurisdiction restricted to one side of the
hostilities, as the ICC Statute provides that what states or even the SC shall refer to the ICC are situations
not cases. The cases that the ICC will prosecute will depend on its investigations, not the whims of any
state or group ofstates.
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hold greater prospects for international criminal jurisdiction than complementarity. The

belief that an intemational criminal julisdiction without primacy will be ineffective is

premised on the misconception that primacy is synonymous with exclnsive jurisdiction.

But as the experiences of the ad hoc trlbunals have demonstrated, no international

tribunal can effectively exercise exclusive jurisdiction over genocide, crimes against

humanity and war crimes. Fifty years after the end of the Nuremberg and Tokyo

tribunals, Nazi criminals are still being investigated and tried around the world.e6

National coutls have also undeftaken national trials for offences committed in the former

Yugoslavia and in Rwanda. This demonstrates that international criminal jur-isdiction is

by natule a shared jurisdiction; and confening primacy on an international tribunal, has

not served the end of international criminal justice more than conferring it on states.

1. Primacy under the ICTY Statute

Rule 9 of the ICTY Rules o.f Procedure and Evidence provides conditions under

which the ICTY will determine its primacy over a national court.eT Rule 11 of the same

e6 M. Cherif Bassiouni, " The Nuremberg Legacy; Historical Assessment Fifty Years Later" in Belinda
Cooper (ed.), Ilar Crintes: the Legac¡, of Nuremberg (New York: TV Books, l99g)291, Australia, China,
France, the Netherlands, the Philippines and the U.S established rnilitary tribunals that prosecuted ovel.
5596 Nazi criminals after the Second World War. The Soviet Union also prosecuted an unknown number
of Japanese prisoners of war.

e7 International Crirninal Tribunal for the Former Yugoslavia, Rules of Procedure and Evidence, U.N. Doc.
1T/32/Rev.7 (1996), entered inlo.force l4 March 1994, antendntents adopted 8 January 1996. available
online at http://rvvvrvl.urrrn.edu/humanrls/icty/ct-rulesT.htntl last visited on 30.03.05; rule 9 provides that
Where it appears to the pl'osecutor that in any such investigations ol'cri¡ninal proceedings instituted in the
courls ofany state; i. the act being investigated or which is the subject ofthose proceeding is characterised
as an ordinaty critnes; ii. there is a lack of impartiality or independence, orthe investigations or
proceedings are designed to shield the accused fi'om international criminal responsibility, or the case is not
diligently prosecuted; or iii. what is in issue is closely related to, or otherwise involves significant factual or
legal questions which may have inplications for investigations or prosecutions before the hibunal, the
pl'osecutor may propose to the trial chamber designated by the president that a fonnal request be made that
such court defer to the competence of the tribunal. Aúicle 9 of the ICTY Statute provides that: l. The
Intemational Tribunal and national coufts shall have concurlent jurisdiction to pl'osecute persons for serious
violations of international humanitarian law committed in the territory of the fonner Yugoslavia since I

January 1991 .2. The Intemational Tribunal shall have primacy over national coufts. At any stage of the
procedure, the lnternational Tribunal may fonnally request national coufis to defer to the competence of the
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rules, provides for situations under which the national court can be allowed to continue

with a case over which it shares jurisdiction with the ICTy.es These provisions

demonstrate that the framers of the ICTY Statute lecognised the need that state

investigations and prosecutions be upheld in deserving cases. They therefore set

guidelines which the prosecutor will follow in invoking the primacy of the ICTy, where

there appears to be a clash between it and a national court. By implication, state deference

to the competence of the tribunal would only be upheld where it is in the justice of the

case that the tribunal hears the case. Overiding the jurisdiction of states in all instances

would have discouraged states fiom exercising their jurisdiction or supporting the court,

and consequently overwhelm the capacity of the tribunal.

The guidelines provided by these rules irnply that, where a state has both the

capacity and the goodwill to prosecute, the ICTY will allow the national court to carry on

with the prosecution. Before the trial chambers of the ICTY can issue an order mandating

a national court to defer to the ICTY, one of the conditions in Rule 9 must be proved by

the prosecutor. Further, although the provisions of Rule 9 (iii) seem to extend the primacy

powers of the iCTY beyond those provided under the ICC Statute, statements issued by

four pelmauent membel of the Security Council after establishment of the ICTy show

that the Security Council did not even intend an uninhibited primacy for the ICTy.ee For

International Tribunal in accordwith the present Statute and the Rules of Procedure and Evidence ofthe
Intemational Tribunal.

" Ib¡c|. Rule I1providesthat(a)wheretheprosecutorconsidersthat;(i)theauthoritiesofthestateinwhich
the accused was arrested are prepared to prosecute the accused in their own coufts; and (ii) it is appropriate
jn the circumstance for the coufts of that state to exercise jurisdiction over the accused, the prosecutor may
apply to the tlial chamber for an order under this rule.
ee 

Statements of the Seculity Council Representatives after the Adoption of Res 827 Establishing the ICTy,
See provisional Verbatim records of the Three Thousand hvo Hundred and Seventeenth Meeting,
U.N.Doc.S/PY .3217 ( 1993) quoted in Battrarn S. Brown, " Primacy or Complementarity: Reconciling the
Jurisdiction of National Courts and the International CriminalTribunals" (1998) 23Yale J. Int'1. L.383:
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Madeline Morris, primacy created more problems than it solved; and it was to avoid this

outcome that complementarity was chosen as the jurisdictional basis for the ICC.r00 A

system that creates friction between two legal systems that complement each other would

be inefïective in the long run. The ICTY has recently been refeming some of its cases

back to courls in the former Yugoslavia.l0l

2. Complementarity under the ICC Statute

Article 17 of the ICC Statute, which contains the conditions for determination of

the coutts complementarity jurisdiction provides for conditions that are similar to that of

Rules 9 ancl 1l of the ICTY Rules.t}2 By Article 17, the ICC's concunent jurisdiction

appears to be secondary to that of state,l03 as the ICC is mandated to defel to states in

Mr Merirrre (France) "Thirdly, we believe that pursuant to Arlicle 9(2)UCTY Statutel, the tribunal may
intervene at any stage ofthe procedure and assert its primacy, including from the stage ofinvestigation
where appropriate, in the situation covered under afticle l0(2)"; Mrs Albright (USA) " Thirdly, it is
understood that the primacy of the intemational tribunal leferred to in paragraph 2 of article 9 onþ refers to
the situations described in article 10"; Sir Hannay (U.K) " article 9 and l0 of the IICTY] statute deal with
the relationship between the international tribunal and national coufts. In our view, the primacy of the
tribunal l'eferred to in article 9(2) relates primarily to the courts in the territory of the fonnel'Yugoslavia.
Elsewhere it will only be in the kinds of exceptional circumstances outlined in article l0(2) that primacy
should be applicable", Mr. Volontsov (Russian Federation) "As we understand it, the provisions of article
9(2) denotes the duty ofa state to give very serious consideration to a request by the tribunal to refer to it a
case that is been considered in a national couft. But this is not a duty automatically to refer the proceedings
to the tribunal on such a lnatter. A reftrsal to refer the case naturally has to bejustified...."
'oo Madeline Morris, "Complementarity and its Discontents: States, Victirns and the ICC" in Dinah Shelton
(Ed.) InternaÍional Crimes, Peace and Hutnan Rights: The Role of the International Crintinal Court (New
York: Transnational Publishers, 2000) According to Morris, the problerrrs necessitated by primacy include:
engendering acrimony between the tribunals and states wishing to prosecute, producing anomalous
outcornes as leaders tried before the tribunals have received more favol'able treaûnent than followers tried
by national courts in Rwanda, creating political obstacles to national plea bargaining amangements in
Rwanda.

'n' "Hague Couft Refers War Crinles Case to Bosnian Couft" Available online af
http://rvwu,.alertnet.org/thene''r's/nelvsdesklLl1610069.htm last viewed 28.06.05

'0' Article I 7( I ) ICC Statute provides thus I . Having regard to paragraph l0 of the Preamble and afticle 1,

the Court shall detennine that a case is inadrrissible where: (a) The case is being investigated or prosecuted
by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the
investigationorprosecution; (b) ThecasehasbeeninvestigatedbyaStatewhichhasjurisdictionoverit
and the State has decided not to prosecute the person concerned, unless the decision resulted from the
unwillingness or inability of the State genuinelyto prosecute; (c) The person concerned has already been
tried for conduct which is the subject of the complaint, and a trial by the Couft is not pennitted under aúicle
20,paragraph3;(d) Thecaseisnotofsuffìcientgravilytojustìfyfur-theractionbytheCourl.
'o' Philippe Sands, "Aftel Pinochet: The Role of National Courts" in Philippe Sands (Ed.), Froør
Nw'entberg To The Hague: The Future of In[ernaÍional Criminal Justice (Cambridge: Carnbridge
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deserving situations. A state that wants the ICC to defer to it must meet the tests of

'ability' and 'willingness'. Article 19 of the ICC Statute fuither provides that the final

determination of the court's julisdiction shall rest with the court itself and not with a

state. This provision ensures that the ICC defers to states only when the state in question

demonstrates both good will and capacity to engage in an effective investigation or

plosecution.loa

Where the jurisdiction of the ICC is triggered by the Security Council, the state

consent regime, and arguably, the admissibility requirements are dispensed with, thus

ensuring that states do not circumvent the jurisdiction of the ICC where the Security

Council acts under Chapter VII of the UN Charter. Where the court is acting on a referral

by the Seculity Council, states are obliged to cooperate with it. Non cooperation in such

instance will be referred to the SC, while non cooperation in any other instance will be

referred to the assembly of state parties. Although this regime of enforcement against non

cooperation can be criticized as potentially ineffective, the practice of the ad hoc

tribunals have shown that cooperation did not depend on SC enforcement action but on

the diplomatic plessure brought to bear upon the erring state by the international

community.'0t The fi'iction that the practice of primacy necessitates between two systems

University Press 2003) 76,the authol opined that the complementary regime of the ICC statute gives

primacy to states for the following reasons: 1. It recognises that national coufts will often be the best place

to deal with international climes, taking into accountthe availability of evidence and witnesses and cost; 2.

The human and financial burden of exercising climinal justice have to be spread around, the cannot be

centralized in the Hague,3. It creates an incentive for states, to encourage them to develop and then apply
their national criminal justice systems as a way of avoiding the exercise ofjurisdiction by the ICC; 4. In the

expectation that that will happen, it rnight allow more states to become parties to the ICC statute, reassured

in the knowledge that they have it within their own power to detennine whether or not the ICC will
exercise j urisdiction.

'oo Madeline Morris, supra note 101 at 196. The author opined that "the ICC thus will have a vestigial form

of primacy; the couft will have the power to insist upon taking a particular case if it detetmines that the case

is admissible."
I05 Mohamed M. Zeìdy, "The Principle of Cornplementarity; A New Machinery to Implement International

Criminal Law" (2002) 23 Michigan J. Int'I. L. 869,961.
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that must necessadly cooperate brings out the beauty of complementarity. According to

Btown, "...the de.t'àcto jurisdictional gap between primacy and complementarity may not

be so broad. Since primacy never has been adequately implemented or enforced even for

the ad hoc tríbunals, it has not yet been established that it is functionally superior to

complementarity" lo6

Conclusions

This chapter has examined the relationship between f,rve ad hoc tribunals set up

by the intelnational comrnunity for the prosecution of genocide, crimes against humanity

and war crimes. It argues that the statutes establishing those tribunals provide for

concurrent jurisdiction, thus confirming the notion that intelnational criminal jurisdiction

is a shared jurisdiction between an international tribunal and states. While both legal

systems complement each other, these ad hoc tribunals are conferred with jurisdictional

primacy over state judicial systems. This chapter further argues that giving jurisdictional

primacy to intemational tribunals created unnecessary friction between the two systems

and has not strengthened the resolve of states to combat impunity, as anticipated. More

so, this chapter has also sought to show that conferring jurisdictional primacy on an

international tribunal has not proved to be a stronger regime of jurisdiction than

confering it on states. Rather conferring jurisdictional primacy on states, as represented

by the principle of complementarity under the ICC statute, serves the end of intemational

criminal justice more effectively.

r06 Baltrall.t S. Brown, " Primacy or Complementarity: Reconciling the Jurisdiction of National Coults and
the Intemational Criminal Tribunals" (1998) 23 Yale J. Int'l L. 383, 430; also Michael A. Newton,
"Comparative Complementarity: Domestic Jurisdiction Consistent with the Rome Statute of the
International Crintinal Court" (2001 ) I 67 Military L. Rev. 20,43; the author opined that "in theory, pure
primacy for the international tribunal is the diametric opposite of complementarity where primary authority
resides with dornestic coufts. In reality, the gap between primacy and complerrentarity as organizing
jurisdictional principles rnay not be so expansive."
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CHAPTER TWO

HISTORICAL SURVEY OF'DRAFT STATUTES FOR ESTABLISHMENT OF
AN INTERNATIONAL CRIMINAL COURT

(1926 - 1994\

Introduction

The journey that culminated in adoption of the statute of the Intemational

Criminal Court in Rome on 7l July, 1998, did not begin with the 1948 United Nations

mandate that the International Law Commission (ILC) study the desirability and

feasibility of establishing an international criminal jurisdiction.' The first serious

ploposal for such a permanent ICC was drafte d in1872 by Gustave Moynier.2 Before

then, even Moynier did not believe in the need for an ICC. The predominant belief of that

era was that adherence to the 1864 Geneva Conventionr, coupled with the anticipated

public outcry provoked by any derogation from its terms, would be sufficient to prevent

the commission of crimes being justified as acts of war.a However the outbreak of the

Franco-German war in 1870 and the refusal of the belligerents to punish those

responsible fol the crimes of aggression caused Moynier to admit ".. . the insufficiency of

a purely moral sanction to apply a brake at unchained passion."S At a meeting of the

International Committee of the Red Cross in 3 January,1872, Moynier presented a short

I Historical Survey of the Question of Intemational Criminal Jurisdiction (Memorandum submitted by the
Secretary-General) U.N. Doc. A/CN.417 lRev. 1 (1949) 2.
2 Gustave Moynier, Note Sur La Creation D'une Institution Judiciare Internationale Proper a Prevenir et a
Reprimer les lnfractions a la Convention de Gevene, (1812)11 Bulletin International i22; Reprinted in
Christopher K. Hall, "First Proposal for the Creation of a Pemranent Intemational Criminal Court" (199S)
829 International Review of the Red Cross. 59.j 

Corrvention for the Arnelioration of the Condition of the Wounded in Armies in the Field. Geneva,22
August 1864, available online at
http://rvwrv. icrc.org/lHL.nsf70/87a3bb58 clc44fDdc12564l a005a06e0?OpenDocument last viewed on
0 t .06.04.
o Hall, tupro noÍe 2.
t tb¡d.
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draft statute on the establishment of a permanent court. The draft statute contained only

ten short articles and gave the proposed court exclusive jurisdiction over waï crimes.6

Although Moynier's draft statute was never adopted, it marked the beginning of several

attempts at establishing the permanent ICC.

This chapter considers the major attempts at drafting a statute for an international

criminal court over the last century. This survey shows that the statute that resulted from

the conference in Rome in 1998,7 and the jurisdictional frameworlc which it provided,

was not, as many have contended, a hasty project.s Rather it reflected the culmination of

decades of initiatives.e This chapter, by examining the jurisdictional regime provided by

the various draft statutes discussed aims to demonstrate that every other jurisdictional

regime under which the proposed ICC could operate had been considered, analysed, and

in some cases, exercised by previousad hocintemational criminal tribunals.lOThis

chapter is divided into VII sections. Each section discusses a particular draft statute. The

chapter ends with the 1994ILC Draft Statute, the final draft statute prepared by an expert

body before the fate of the ICC moved to the flool of negotiation by states.

I. 1926 Draft Statute for the Establishment of an International Criminal Court

No action was taken on Moynier's draft statute until the outbreak of the First

World War. The Commission on the Responsibility of the Authors of the War and on the

6 Gustave Moynier, supt'a note ) .

' Thu Ro,nu SlaÍztte of the International Criminal Court, U.N. Doc. A/CONF. lS319 (11 July, 1998),
reprinted in 371.L.M. 999 (1998) [hereinafter ICC Statute].
t Andrew J. Walker, "When a Good Idea is Poorly Implemented: How the Intemational Criminal Court
Fails to be lnsulated fi'om International Politics and To Protect Due Process Guarantees " (2004) 106 West
Virginia Law Review 145.
n Leila Nadya Sadat, "The Establishment of the Intemational Criminal Court: From The Hague to Rome

and Back Again" ( I 999) Michigan State University - DCL Joumal of International Law 97 , 101: "With the

benefit of hindsight we now realize how impoftant each of these 'failed' attempts was to the adoption of the

[CC] courts statute... ."
r0Thestatutesandjurisprudenceofthe adhoctribunalssetupbytheintemational cornmunitypriortothe
establishment of the ICC were discussed in chapter one.
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Enforcement of Penalties set up after the First World War contemplated the trial by an

inter'national tribunal of persons accused of "acts which brought about the war.

However, the l9l9 tt"eaQ of'Versaillesr2 provided only for the international trial of the

ex-head of the German state, (which was never carried out) and fol sunender, by

Germany, of other accused persons for trial either by military tribunals formed by tlie

individual allied powers or by military tribunals composed of two such powers sitting

together.r3 Accorcling to Bassiouni, "the political leaders of the major powers of that time

were Írore concemed with ensuring the future peace of Europe than pursuing justice."la

In 1920. the League of Nations set up a committee to make recommendations for

establishment of the Permanent Court of International Justice provided for in Article 14

of the Covenant of the League of Nations.'t A-ottg their recommendations, the

committee advised that an independent High Court of Justice be established to try

persons who committed "crimes against the universal law of nations."l6 Their

recommendations, though applauded, could not be implemented because crimes against

the universal laws of nations' were unknown at the time.'7The League of Nations

therefore agreed that 'scientihc institutions' should be given the mandate to furlher study

tlre viability of intelnational criminal jurisdiction.ts The International Law Association

(ILA) in its thirty-first conference in 7922, instructed Dr. Hugh Bellot to draft the statute

t'Snpronote 
1.

" lglgTreaq¡of'Versqitles,availableonlineathttp://history.acuscl.edu/gen/text/versaillestreaty/al1440.htl¡l
last viewed on 28.06.05.
r3 M. Cherif Bassiouni, "Froln Versailles to Rwanda in Seventy-Five Years: The Need to Establish a

Penlanerrt International Criminal Coul't" (1997) l0 Harvard Human Rights Journal ll at21 .

" lbicl. The result of this concern with peace was that the perpetrators of the First World War literally
escaped the supposed long arms ofjustice. This failure came back to haunt the iuternational community
when Hitler relied on it as an irnpetus for the acts of aggression he initiated in Europe in the 1930's.

'5 Historical Survey of the Question of Intemational Cl'iminal Jurisdiction , suprq note l.
16 ,t t

l DtCt.
t' Ibid.
ts Ibitl.
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of the couft. Bellot had written an initial paper on an International Climinal Court in

1916. His draft statute submitted to the thirty-third conference of the ILA in 1924 was

further reviewed by a comrnittee whose report was submitted at the thirty-fourth

conference in 1926,to which a draft statute was annexed.le

The court proposed under the 1926 Draft Statute had the power to exercise

jurisdiction over states and individuals. Article 16 of the 1926 draft statute provided that

"courts of summary jurisdiction may be constituted by the President or Vice-President,

whenever he rnay deem it necessary... to try, by way of summary procedure cases in

which the charge is directed not against a state, but against a national of a state and where

the replesentative of the state consents to the hearing before such a court." This provision

would have made it vely difficult for the court to be functional and independent. Unlike

under the ICC Statute where the courts julisdiction is triggered eithel by the prosecutor, a

state or the Security Council,20 it would have been the court's plesident discretion as to

the cases the court will hear under the 1926 draft statute.

Undel Article 16 of the 1926 draft statue, the consent of the state of nationality of

the accused person would have been required before the court can exercise its

jurisdiction. This would have made it difficult for the ICC to ever exercise its jurisdiction,

because the crimes over which the proposed court would have exercised its jurisdiction

were usually comrnitted in the name of states. Thus it would be unlikely that any state

would consent to the trial of any of its agents. This problem arose again during the final

negotiations for establishment of the ICC, and was paft of the reasons the United States

'e Hugh Bellot, "Draft Statute for an International Criminal Court" International Law Association, Report

of the 34rr' Conferelrce, August 5 - 11 1926. |926 Draft. Statute] Reprinted in Benjamin Ferencz, "An
Internatiolral Criminal Court, A Step Towards World Peace - A Documentary History and Analysis.

Volurrre 1( Oceana i 982) [hereinaftel Benjamin Ferencz I].

'o tCC SÍatute, suprcr nofe 7, atl:icle 13.
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has rejected the institution. Article 2l provided for the subject matter jurisdiction of the

proposed court.2l

The 1926 committee noted that "the trial of nationals of one state by the courts of

another state, no matter how imparlial would always be viewed with suspicion."22 They

therefole concluded that the ICC was "not only highly expedient but also practical"23 The

argument over whether the coutt could function independent of an international criminal

code, and the controversy over the determination and the definition of the crimes over

which the proposed couft would exercise its jurisdiction, made the 1926 Draft Statute

unacceptable to the international community at that time.2a

II. Draft Convention for the Creation of an International Criminal Court
(London International Assembly 1943)

The London International Assembly was an unofficial body created under the

umbrella of the League of Nations following the acts of aggression initiated by Germany

in the late 193Os.tt The 1943 Draft Statute lesulted from the work of this group.

1. Admissibility of a Case before the Court

Article 3 (1) of the 1943 Draft Statute preserved the primacy of national courts to

try individuals accused of war crimes. The proposed ICC would only exercise its

jurisdiction where a state with jurisdiction over the matter was not disposed to exercise

2' 1926 Draft Statute , ibid., article 2 l, provided that the couft shall have jurisdiction over (a) violations of
international obligations of a penal charactel' commifted by the subjects or citizen of one state or by a
'heimatlos' against another state or its subjects or citizens; (b) violations of any treaty, convention or
declaration binding on the state parties to the convention of dated day of , 192 , which regulates
the methods and conduct of warfare; (c) violations of the laws and customs of wal' generally accepted as

binding by civilized nations.
22 Benjamin Ferencz l,supra note 19, at43.
t' 

Ibicl.

'o Ibid.;Leila Nadya Sadatsupra note 9 at 104: the proposals written after the First World War were not
given serious considerations because - the question of sovereignty was [still] omnipotent; critics pointed to

the absence of positive law for violations of which potential defendants could be charged; everybody did

not agree on the utility of the ICC to help pl'event the outbreak of wars.
25 Benjarnin Ferencz I, supra note 19, at 61.



same. Although the concept of complementarity was not used in this draft, the

underlining rationale for the practice of complementality was evident in its provisions. 26

However, this draft statute did not define when a state might be said to "be in a position

and willing to exelcise its jurisdiction,"2T nor did it set out how these criteria will be

applied.

Arlicle 3 (2) provided that, where two or more states had jurisdiction they could

by mutual consent bring the case before the ICC. This provision would have been

difficult to apply. In highly sensitive cases, the states concerned may all want to try the

case in theil own courts, leading to a situation where the required consents may be

difficult to obtain. The ICC Statute allows the ICC to hear a case if either the srare of

nationality of the accused or the state on whose territory the act was committed consents

to the jurisdiction of the cour1.28

2. Jurisdiction over the Person & Subject Matter Jurisdiction

Article 2 of the 1943 draft statute provided that the court shall have jurisdiction

over persons. This provision thus deparled from the position of the 1926 draft. statute

which made individual responsibility subject to a finding of state liabitity. By this

provision, it was now clear that individuals might be found liable for their acts without a

prior determination of state responsibility. Article 2(3) limited the subject matter

jurisdiction of the proposed courl to war crimes. This provision would have had the

2u 1943 Draft Statute, article 3 provided that: (1) As a rule, no case shall be brought before the court when a

domestic couft of any one of the United Nations (l-IN) has jurisdiction to try the accused and it is in a
position and willing to exercise such jurisdiction; (2) Accused persons in respect of whom the domestic
coufts of two or more UN have jurisdiction, may however by mutual agreement of the High Contracting
parties concemed be brought before the court; (3) Provided that the courl consents, any crirne as defined in
atllcle2 may be brought before the ICC either by national legislation of the state concerned or by mutual
agl'eenlent of the High Contracting pafties concelned in the trial.
t' Ibid.

" ICC SÍarure, article 12.
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advantage of attracting parlicipation fi'om more states, since an ICC with limited subject

mattel jurisdiction would be more acceptable to a greater number of states.2e

The 1943 draft statute was not adopted because of the controversy surrounding

the definition of war crimes and the lack of an international criminal code which defined

crimes under international law. The cry for establishment of an ICC was put aside after

the Second World War with the establishment of two ad hoc tribunals in Nuremberg and

Tokyo.3o

ilI. Draft Statute Prepared By the UN War Crimes Commission (1944)

During the Second World Vy'ar, the allied govemments set up a United Nations

War Crimes Commission to investigate war crimes.3l This Commission, among other

things, considered establishment of an ICC for the trial of war criminals and drafted a

statute for a proposed ICC. Although complementarity was not used in this draft statute,

the preamble showed that the drafters intended that the courl would only exercise

jurisdiction when the national court with jurisdiction was unable to function.32 The

subject rnattel julisdiction of the proposed ICC under this draft statute was limited to war

crimes, like the 1943 Draft Statute. The court could only be triggered at the discretion of

states. There were no objective criteria for determining the court's jurisdiction.33 The

t'The present ICC has jurisdiction over war crimes, genocide, aggression, and crimes against humanity.
ICC Statute article 5.
30 The Nuremberg and Tokyo tribunals are discussed in chapter one.
tt Supro note 8, at 20.

"lbid. at 112; the prearnble of the 1944 Draft Statute provided inter alia that: recognising that in general

the appropriate tribunals for the trial and punishment of such crimes will be national courls of the United

Nations, mindful of the possibility that cases may occur in which such crilnes cannot be conveniently or

effectively punished by a national cout1.
33 Although The 1944 Draft Statute had moved fi'om the phrase "in a position and able" provided as a basis

for deterrnination of the ICC's jurisdiction under the 1943 Draft Statute to "conveniently or effectively", it
was still faced with the problem of definition. This issue was also critical to the ICC Statute as states sought

to couch the criteria for determining the courts jurisdiction in an objectively deteminable language. It was

finally agreed that the ICC shall have jurisdiction where "the state with jurisdiction is unwilling or unable

genuinely to cany out the investigation or prosecution." Article l7(1) f CC Statute.
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proposed court was, in specie, to be a victor's court. By article 17,the court could try a

persoll previously found guilty by a national court, if that national court was the courl of

an enemy sture lemphasis added]. It was obvious from its provisions that the 1944 Draft

Statute liad the German and Japanese war criminals in mind. Clearly organised as such,

around the concepts which the victors viewed as important, it would never have served

the purpose of a permanent ICC. Nothing came from this proposal; as it was over taken

by the Nuremberg and Tokyo Military Tribunals.

IV. Report of the 1953 Committee on International Criminal Jurisdiction [1953
Committee Reportl

Following the Nuremberg trials and the enthusiasm with which the international

community embraced its outcome, the General Assembly passed Resolution I77 (II) in

1947 requesting the International Law Commission (ILC) to: (a) formulate the principles

of international law recognised in the Charter and Judgrnent of the Nuremberg tribunal;

(b) prepare a draft code on crimes against the peace and security of rnankind.3a A

rapporleur appointed by the ILC for the purpose of (b) above recommended that an ICC

be set up to irnplement the draft code when it was finally adopted.3s In 7948, the General

Assernbly adopted resolution 260 B (III) inviting the ILC to study the desirability and

possibility of establishing an international judicial organ for the trial of persons charged

with genocide or other cr'imes ovel which jurisdiction would be conferred upon that

organ by international convention.36 The ILC voted in 1950 in support of the desirability

3a Report of the International Law Conmission on the Work of its Forty-Eighth Session 6May _ 26 July
1996, General Assernbly Official Records, Fifty-First Session Supplement No. l0 Al51ll0
" Ibid.
to Leila Nadya Sadat, supra uote 9, at 108.
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of the ICC.37 A committee was set up to draft the statute fol the proposed coufi. A report

and a draft statute was submitted in 1951, and subsequently amended by another

committee in 1953.38

By article 2l of the 1953 draft statute, the consent of the tenitorial state and that

of the nationality state was required.3e A proposal thatthe consent of the IIN should be a

requilement for the exercise of the ICC's jurisdiction was rejected by the 1953

committee.aO A proposal that the ICC be empowered to exercise appellate jurisdiction

over decisions of national coufts, because "it would be useful in the interest of uniform

application of international law," was also rejected.al Article 28 of the Draft Statute, gave

a state which consented to the julisdiction of the court the right to withdraw its consent,

the current ICC statute is silent on the right of a state to withdraw consent, thus

precipitating certain contemporary controversies.a2 Article 29 reserved the right of states

to bring cases before the ICC.43 A proposal to give a UN power to institute a case or

t'Ibid.;thelLChadtovotebecausethereuasalackofconsensusatthattimeinthelLConthedesirability

and possibilify of establishing an ICC. It is possible that it was this lack of consensus arnong the members
of the ILC that made the GA give the responsibility of drafting the ICC statute to a committee made up of
representatives of states instead of to the ILC.
38 Committee on Intemational Criminal Jurisdiction, Report of the 1953 Committee on International
CrirninalJurisdiction, 27 luly -20 august 1953, UNGAOR,9'h Sess, Supp. No. 12, A/2645,1954;also
lgprinted in Benjamin Ferencz, An International Crintinal Cow't (Oceana, 1982) Vol. II.
tn 1953 Repoft para.97; according to the 1953 committee, the requirement of the consent of the state of
nationality protected the sovereignty ofstates and was needed "to assure them [states] that no trial which
rnight involve discussion of their national policy would take place without their consent." They opined that
the co¡rsent of the territorial state is required for the 'rpurpose of preventing conflicts ofjurisdiction
between the ICC and national coufis." Article l2 of the ICC Statute provided for either the consent of the
state of nationaìity of the accused or the state on whose territory the acts were conlnitted. Thus the consent
of either of the states could effectively confer julisdiction on the lCC.

^o Ibicl., para. lo2.
ut Ibid., para. 103.
ot There has been discussions in the Iiterature on whether the Ugandan govemment can withdraw its
consent to a case it brought before the ICC. See Amnesty International, "Uganda: Govemment Cannot
Prevent the ICC fronr Investigating Crimes" available at amnesty international website
http://rveb.anrnesty.org/library/lnclex/ENG4FR590082004?open&oÈENG-UGAviewedon 16.11.04
a3 Afticle 29 of the I 953 draft statute provided that " proceedings before the coult nay be instituted by a
state which has confen'ed jurisdiction upon the court over such offences as are involved in those
proceedings."
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intervene in a case before the proposed ICC was rejected.aa Parties to any proceeding can

challenge the jurisdiction of the ICC.45

The report of the 1953 committee was never implemented largely due to the

General Assembly's inability to reach an agreement on whether the ICC can exist

independent of an international crirninal code and the politics surounding the definition

of the crime of aggression.a6

V. Reports of the Special Rapporteur on the Draft Code of Crimes against
the Peace and Security of Mankind.

A rapporteul appointed by the ILC on the Draft Code of Crimes Against the Peace

and Security of Mankind, in his 9tl' report insisted that the draft code of crimes against the

peace and security of mankind would be no use if an International Criminal Court was

not established to interpret and enforce its provisions.aT The special rapporteur made

provisions fol the jurisdiction of the proposed couft under the draft code. a8 The position

generated a lot of discussion and deliberation during the ILC sessions. Those

deliberations formed a part of the resource materials for the subsequent working groups

set up by the ILC to consider the prospects of an ICC in 1992.

oo 1953 Report, para114.
o51t¡ the-¡urisdiction of the court may be challenged by the parties to any proceeding or by any state
refen'ed to in article 27.
tu Marcus R. Mumford, "The International Criminal Court; Building Upon a Foundation of Sand: A
Commentary of the International Criminal Court" (1999) Michigan State Univelsity - DCL Joumal of
International Law 151,163 LeilaNadyaSadat,"TheEstablishmentofthelnternational Criminal Couft:
From The Hague to Roure and Back Again" (1999) Michigan State University - DCL Journal of
International law 97 , I 12. Although the 1953 draft statute was never adopted nor implemented, the work of
the ILC between 1992 - 1994 was based largely on the I 953 draft statute.
a7 Yearbook of the International Law Commission l99l Vot. II (Part 2) A/CN.4/SER.A/1991/Add.1 [gth

Reportl.
ur Supranote42.Thespecial rappofteurfollowing anicle2T of thedraftstatutepreparedbythe 1953

comrniffee on international criminal jurisdiction drafted a provision covering the jurisdiction of the

proposed cour1. The provision read thus; "2. Conferment ofjurisdiction by the state of which the

pelpetrator is a national or by the victim state or the state against which the crime was directed, or by the

state whose nationals have been victims of the crime shall be required only if such states also have
jurisdiction, under their domestic legislation, over such individual."
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1. Consent Regime

On the states that would be required to consent to the exercise of the proposed

coutt's jurisdiction, the rappofieur noted that he was opposed to the rule that states must

consent before an ICC exercised jurisdiction over individuals accused of cornmitting

offences lying within the courl's jurisdiction.ae During the discussions following the

repoft, some members opined that acceptance of the statute of the ICC should not

automatically mean consent to the court's jurisdiction. They felt another layer of consent

regime was necessary to protect state sovereignty and to encourage greater state

participatiott.to The multi-layered consent regime was criticised as affording states the

opportunity to frustrate the work of the ICC.5l

2. Jurisdictional Framework

Three jurisdictional questions were raised during these discussions: the nature and

extent of the court's jurisdiction; the particular climes under the courl's jurisdiction; the

identity of states required to consent to jurisdiction?52 On the first, three jurisdictional

fi'ameworks were considered: an ICC exercising concurrent jurisdiction with national

coutts, an ICC exercising exclusive jurisdiction over ceftain crimess3 and an ICC with

appellate jurisdiction over the decisions of national cour1s.54 Some members opined that

ae 9th Report, paragraph l0S; he further posited that since the realities of international relations made this
itnperative, the consents of tlle territorial state, the victim's state, the state of the nationality of the accused
person and the custodial state, should be required. Moreover, such consent should only be perrnissible if
required by the domestic legislation of those states.
to lbid., para.l23.
t' Ibid., para.125.
t' Ibitl., para. I 13.
t'Ibid., para. ll5; SornemembersadvocatedthatthelCCreceiveexclusivejurisdictionbecausethiswould
elin-rinate the complexity and conflicts prompted by concurrent jurisdiction. They were of the opinion that
although this would irnply abandonìng judicial sovereignty, a source of considerable discomforf for states,

to invoke the concept of sovereignty to rule out exclusive jurisdiction was inconsistent with current trends.
to lbicl.; other rnelnbers of the cornmission thought that the ICC should rather exercise appellate jurisdiction
over the decisions of domestic couús, since this would enable the courl to unifo the punishment of
intemational crimes and ensul'e impartiality and objectivity in prosecution. It would also serve as an
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concun'ent julisdiction did not prejudice state sovereignty in judicial matters because a

state could choose to bling a matter before its national courts or the ICC, and the ICC

would only exercise its jurisdiction if national courts were incompetent. Other members

saw this as complex, delicate and having the potential of ultimately leading to a conflict

ofjurisdiction, paralysis and injustice.55

Other members tried to chart a rniddle course by advocating that the ICC exercise

exclusive jurisdiction over some crimes and concunent jurisdiction over others. But they

could not agree on which crimes required concurrent jurisdiction and which exclusive

julisdiction.s6 Most delegates insisted that an effective ICC most be premised on the

lecognition of the powers of the tenitorial and nationality state, and must require their

consent to act.57

VI. Report of the Working Group on A Draft Statute for an International
Criminal Court July 16, 1993 [Hereinafter 1993 Report]

In1989, the question of establishment of an international criminal court came

again before the U.N. General Assembly, after the work of the 1953 Committee on

International Criminal Jurisdiction.5s

incentive for national coufts to be rnore careful in applying the nonrrs of intemational law. More so, this
would be consistent with practice, as all existing complaints procedure ìn the human rights fìeld conre into
play only when dornestic remedies have been exhausted. However it was obvious that states would not
agree to intemational supervision of national judgements, especially judgelnent by their highest couÍs.
tt lbid., para 114.
tu lbid., para. 117.
t' Supra note 48.
tt Marcus R. Mumford, szrpra note 46, tLrc author explained that "the need to prosecute persons who
cornmifted war crimes persisted throughout the cold war.... During this time, the enforcement of
international climinal Iaw depended on the effofts and initiatives of state domestic coults. This state-based

enforcement system - typically involved a process of "prosecute or extradite" - usually worked well but
was difficult and cumbersolne because: (l) thele was no cornprehensive international penal code (2) the

conventions goveming intenlational crimes take various approaches to the matter of enforcement and (3)

the evidence, witnesses or the accused person are located outside the state that seeks to prosecute." In I 989,

the representative of Trinidad and Tobago, brought a prayer to the GA, asking that an International

Criminal Court be set up to look into the menace of drug traffìcking in their region.
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The GA asked the ILC to "consider further and analyse the issues raised in its report on the work
of its forty-second session concerning the question of international criminal jurisdiction, including
proposals for the establishment of an intemational criminal court...."5e

An ILC working group submitted its report in 1992.60 The leport was reviewed in

1993 with a draft statute annex to it.6l Duling deliberations of the ILC working group,

there was an argument on whether the Court should be open only to state parties. It was

resolved that taking into consideration the nature of the crimes over which the court

would exercise its jurisdiction, the court should be open to all states.62 It was also the

opinion of most mernbers that it was consistent with the independence and stability of an

international crirninal tribunal, for the court to be a permanent tribunal.63 Arguments for

the prosecutor to have the power to initiate independent proceedings were rejected as

'unLipe'64

ie Genelal Assembly Resolution 46154 (1991); see further James Crawford, "Current Developments: The
ILC's Draft Statute for an Intemational Criminal Tribunal" (1994) 88 American Journal International Law
148.
60 The Report of the Wolking Group on the Question of an International Criminal Jurisdiction, included in
the comnrissions repolt at its forty foufth session 1992. (A147/10, annex); see James Crawford, ibid.
u' The Report of the Working Group on a Draft Statute for an ICC 1993 session. (Al48ll0 Annex) [1993
Report] It is worth noting that the mandate of the ILC to draft a statute for the ICC and its mandate to draft
a code of crirnes against the peace and security of mankind were different. The argument over whether the
intemational crirninal code can exist independent of the ICC has been the bane of most of the draft statute

before this time. However the thoughts and discussions arising from the Reports of the special rapporteur
on the draft code of crirnes against the peace and security of mankind, on the jurisdiction of the ICC, served
as a resource base for the working groups drafting the statute of the ICC.
o' lg93 Draft Statute, anicle4 ( 1 ); in the opinion of the working group, "the interests of the intemational
cornrnunity in providing a universal rnechanism for prosecuting, punishment and deterring intemational
critnes wherever they occur weighed in favour of making this ìnstitution available to all states."
u'1gg3 Report, at259.
uo 

IbÌr1., at272, The ICC statute gave the prosecutol'the power to initiate prosecutions in deserving

situations. This provision it is expected will balance the tendency for states and the SC to render the coulf
ineffective for political reasoÍrs. See ICC Statute, afticle 15.
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1. Subject Matter Jurisdiction & Consent Regime

Article 2265 and arlicle 2666 ofthe 1993 draft statute. identified the crimes under

the jurisdiction of the ICC. In the view of the 1993 working group, article 26 dealt with

treaty crimes which merely provided for suppression of undesirable conduct constituting

crimes urrder national law, while article 22 provided for crimes defined by treaties as

international crimes.6t So*" member of the working group argued that the distinction

between article 22 crimes and article 26 crimes was unnecessary and would make

construction of the said provisions by the court difficult.68 Article 26 was further

criticised as watering down the effect of drug related offences, which some states felt

should have been equated with the offences provided for under article 22 of the 1993

draft statute.6e Article 23 provided fol acceptance by states of the proposed court's

.j urisdiction over crimes listed in article 22.7 
0

Article 24 of the 1993 draft statute provided for the consent requirement in

respect of article 22.71 lJnd,er this provision, the consent of the state of nationality was

ot lgg3 Draft Statute, the crimes provided for under atÍicle22are: (a)genocide, (b) grave breaches of the

four I 949 Geneva conventions, (c) the unlawful seizure of aircraft, (d) crimes defined by arficle I of eh

suppressionof unlawful Actsagainstthesafefyofcivil aviation 197 l,(e)apartheìdandrelatedcrimes,(f)
crimes against internationally protected persons, (g) hostage taking and related crimes (h) unlawful acts

against tìre safety of nraritirne navigation.
ou lbid. Crimes provided for under arL.26 are (a) crimes under general international law, (b) crimes under
national law ... which give effect to provisions of multilateral treaty...
ó7 In the view of the working group, the two criteria which led to considering the crimes contemplated in
the treaties listed in at1.22 as crimes under international law wele (a) the fact that the crimes are themselves
defined by the treaty concenred in such a way that arr ICC could apply a basic treaty law... and (b) the fact
that the trealy created, with regard to the crirne therein defined, either a systerx of universal jurisdiction
based on the principle aut dedere auÍ.judicare or a possibility that an Intemational Criminal Tribunal try
the crime or both. Page265.
u* 1993 Report, at270.
u' Ibid., af 272.
7o lb¡d., at266-267, the alternatives listed can be surrrmarised into the following: l. Acceptance of the ICC
jurisdiction by lodging a declal'ation with the registry of the ICC in addition to the instrument of
ratification; 2. Acceptance ofjurisdiction by becor,ring a state party (this option however left states with the

option of opting out f specific crimes; 3. Declal'ation by a state accepting jurisdiction for a particular period

of tirne; 4. Declaration of acceptance by non palty states.

" 1gg3 Draft Statute , atf.2a!)Q). The following states are requiled to consent to the ICC's jurisdiction:
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only required if it also had custody of the accused person. This was important because, if

consent was not received, the prospects of getting the accused pelson to stand trial would

be irnpaired. Article 4 recognised the fact that the effectiveness of the ICC hinged on the

ability of the couft to get accused persons before it. The implication of article 24 was that,

even after consent had been given by a state that had jurisdiction over the case, fuilher

consent was required from the territorial state or the nationality state if any of those states

had custody of the accused p€rson,72 Under arlicle 26,boththe state of nationality and the

state of territoriality had to consent before the ICC could exercise its jurisdiction over the

offences provided by that article.T3

2. The Role of the U.N. Securify Council

Article 25 of the 1993 Draft Statute gave the Security Council the power to refer

cases to the ICC, thus discouraging it from setting up furlher ad hoc tribunals. Most

members also felt that giving the SC power to refer cases to the ICC was consistent with

the "primaly responsibility of the SC for the maintenance of international peace and

security under the U.N. Char1er."74 However article 25 restricted this power of the

Security Council to refer cases to crimes provided for under the statute. Under the 1993

Draft Statute, the ICC could only'adjudicate over the crime of aggression, where the SC

l. the state which has jurisdiction under the relevant treaty to try the suspect before its coutt; 2. in relation
to a suspected case of genocide, any state pafty to the convention on the prevention and punishment of the
crime of genocide, of 9 December 1948; if the suspect is present on the territory of the state of his

nationality or of the state where the alleged offence was committed, the acceptance of the jurisdiction of the

court by tllat state is also required.

" 1993 Report, colnmentary to arlicle 24 at268.
t' Under the ICC Statute, what is required is either the consent of the state of nationality of the accused or

that of the state on whose teritory the alleged offence took place. The ICC statute did not provide for the

consent ofthe custodial state where the custodial state is different from the state ofnationality ofthe
accused and the state on whose teritory the alleged offence was comrnitted. Article 12 (2) ICC Statute.

'o lbid., at2i l.
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determined lhat a state had committed an act of aggression.Ts This provision was

criticised as limiting the independence of the proposed court.76

3. Challenge to the Court's Jurisdiction & the Principle of Ne Bis In ldem

Article 38 provided that any state and the accused person could challenge the

julisdiction of the ICC over a matter. This article was open to all states, not restricted to

states that have particular interests in the matter. This could have led to a situation where

cases before the ICC suffer fi'om ill-founded and unrestlicted objections to the court's

jurisdiction. Article 45 (2) provided for situations where a person might be tried by the

ICC fol an ofÏènce for which he had previously been tried by another court.77 Article 45

(2) (a) contemplated a situation where "the act is treated as a common crime as distinct

fi'om an international crime having a special characteristics."Ts Article 45 (2) (b)

contemplated a situation where the national proceedings were a sham, aimed at protecting

the individual concerned from climinal justice. This provision was however criticized as

an "unacceptable encroachment on state sovereignty."Te Article 58 made it obligatory for

state parties to the statute to "cooperate with criminal investigations conducted by the

prosecutor and to respond without delay to any request or order of the couú...."80 The

's 1gg3 Draft Statute , afticle 27.
tu This issue was not resolved even under the ICC Statute, thus leaving the jurisdiction of the ICC over the
crime of aggression suspended until tlle intemational cornurunity can agree on a definition of the crilne of
aggression, and the pre conditions forthe ICC to exercise its jurisdiction overthe crime. ICC Statute,
anicle 5.
tt These situations al'e where:
... the act in question was characterized as an ordinary crime; or the proceedings in the other court were not
impartial or independent or were designed to shield the accused fi'om international criminal responsibility
or the case was not diligently prosecuted.

" lg93 Report at 283 . The example cited by the Working Group is where 'the same act rnay qualifu as a

crirne of aggravated assault under national law and tolture or inhuman treatment under afiicle 147 of the

Fourth Geneva Convention of 1949."

" rbid.
to lb¡ct. at292. This provision mirored aticle2g of the statute of the international tribunal for the former
Yugoslavia and also took account of the Model Treaty on Mutual Assistance in Criminal Matters adopted

by the GeneralAssembly in Resolution 451117 on 14 December 1990.
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sine qua non for an effective international criminal jurisdiction was the obligation of

states to cooperate with the courl. Article 58 sought to guarantee that the orders of the

court were not fiustrated by the discretion of states.

\4I. 1994 Draft Statute for the International Criminal Court.

A working group was convened by the iLC to carry out the mandate of the GA

Resolution 48131 of December 1993. The working group relied on a number of

documents in carlying out their responsibility.sl Their report, submitted to the ILC in

1994, signified the end of the ILC's work on the question of establishing an International

Criminal Court.82

The preamble of the 1994 draft statute contained the following words:

'Emphasizing further that such a court is intended to be complementary to
national criminal justice systems in cases where such trial procedures may not be
available or may be ineffective' femphasis added].

According to the 1994 working group, the purpose of this Draft Statute and the intended

court was to "provide for appropliate punishment of persons accused of crimes of

signifìcant international concern. In particular it is intended to operate in cases where

there is no prospect of those persons being duly tried in national coufts."83

t' 
I . The Reporf of the Working Group on the Question of an International Criminal Jurisdiction, included

in the comnrissions repoft at its Forty-Foufth session 1992. (A/41110, annex); 2. The Repoft of the Working
Group on a Draft Statute for an ICC 1993 session. (A148/10 Annex); 3. The Eleventh Report on the Topic
" Draft Code of Crimes Against the Peace and Securify of mankind" presented by the Special Rapporteur,
Mr Doudou Thiarn A/CN.41449;4. Comments of Govemments on the Report on the Question of an

International Criminal Jurisdiction. (A/CN.4/458) 5. Intenrational Criminal Tribunal for the Fomer
Yugoslavia, Rules of Procedure and evidence, 1953 Draft Statute; see Leila Nadya Sadat, supra note 9
32 Internation al Law Commission Forty-Sixth Session 2 May - 22 July I 994, Report of the Working Group
on tlre Draft Statute for an lnternationaì CriminalCourt. U.N.Doc. A1CN.4lL.491/REV.2 11994Draft
Statutel.
83 Draft Commentary to Preamble and Parts 1 to 3 of the 1994Draft Statute. U.N Doc.

AICN.4lL.49llRev.2/Add.1 (1994) 3 [Commentary I to 1994Draft Statute].
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1. Complementarity, Admissibility and Ne Bis trn idem

Though the idea of a court that would complement national jurisdiction had beeu

raised in the previous working groups, this was the first time the concept of

complementarity was expressed in a draft statute as the jurisdictional basis for the

ploposed iCC. While under the ICC Statute the criteria for determination of

Complementarity is the 'unwillingness' and the 'inability' of national jurisdiction,sa

nnder the 1994 Draft Statute the basis was 'availability' and 'ineffectiveness.'85

Availability and effectiveness as the basis for the determination of the admissibility of a

case was substituted with unwillingness and inability because the drafters of the ICC

statute felt that the later wele established paradigms in human rights jurisprudence.s6

However, the ILC 1994 üaft statute did not go fuither to define and develop the nature of

Complementarity under the proposed statute. Arlicle 35 provided the grounds on which

the ICC would determine that a ease before it was inadmissible.sT The member of the

1994 working group felt that article 35 would serve as a means of determining the

complementary jurisdiction of the ICC. They also opined that the admissibility of a case

before the court should be determined prior to the exercise of the courts jurisdiction, to

avoid the use of the admissibility requirements to fi'ustrate cases before the cour1.88

Article 42 incorporated the principle of non bis in idem. Afücle 42 (2) provided

the glounds on which a person who had been tried by another court for acts constituting a

" ICC tÍalr'lu, article i7.
8i The effect of this change in terminology will be discussed in Chapter Four
86 Inforural Expert Paper, "The Principle of Cornplementarity in Practice" available at http.//www.icc-
cpi.int/library/organs/otp/complerrentarity.pdf last viewed 03.03.03
tt Where the crirne in question (a) has been duly investigated by a state with jurisdiction over it, and the
decision ofthat state not to proceed to a prosecution is apparently well founded; (b) is under investigation
by a state which has or lllay havejurisdiction over it, and there is no reason for the couft to take any fufther
action for the time being with respect to the crime; or (c) is not of such gravity to justìfu fufther action by
the court.
88 Commentary 2 to 1994 Draft Statute, supra note 84.
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crime of the kind refened to in article 20 could be tried under this statute. 8e Th. 1994

working group held the opinion that this exception should operate, either where the first

court was a national court or where it was the ICCeO. A case should be retried if it was

qualified as an ordinary crime before the national court, e.g. murder instead of genocide.

2. Subject Matter Jurisdiction & Consent Regime

Arlicle 20 of the Draft Statute provided for crimes under the jurisdiction of the

court. They included genocide, aggression, crimes against humanity and a few others.el

The 1994 working committee consideredthe 1992 and 1993 drafts and decided to limit

"the coutls jurisdiction over crimes under general international law to a number of

specified cases."e2 Article 21 provided for the states required to consent before the

proposed courl could exercise its jurisdiction.e3 Where a complaint was lodged by a state

party that is also a contracting party to the 1948 Genocide Convention,ea no consent was

required; but in any other case, the state party lodging the complaint must have accepted

t' Ibid., page 2l; article 42(2) will apply where (a) the acts in question were charactenzedby that court as

an ordinary crìme and not a crime which is within the jurisdiction of the court; or (b) the proceeding in the
other court were not impartial or independent or were designed to shield the accused from international
cl'irninal lesponsibility or the case was uot diligently prosecuted.
eo Ibitl., page 22.
er Afticle 20 of the 1994 Draft Statute provides as follows: The coult has jurisdiction in accordance with
this statute with respect to the following crimes: (a) the crime of genocide; (b) the crime of aggression;
(c) serious violatious of the laws and customs applicable in armed conflict; (d) crimes against humanify; (e)
crimes established under or pursuant to tlre tleaty provisions listed in the annex, which having regard to the
conduct alleged, constitute exceptionally serious crimes of intemational concem.
e2 Comrnentary I to 1994Draft Statute, page 18-22. The working group hinged its detennination on the fact
that the crinres under article 20 (a), (c) and (d) were already recognized by the Statute ofthe ICTY as

crilnes under international law.

" 1gg4 Draft Statute, article 2I provides that: ( I) The couft may exercise its jurisdiction over a person with
respect to a crirne refered to in alticle 20 iÎ (a) in a case of genocide, a conplaint is brought under article
25 (1); (b) in any other case, a complaint is brought under afticle 25(2) and the jurisdiction of the coutl
witlr respect to the crime is accepted under afticle 22: (i)by the state which has custody of the suspect with
respect to the crime ( "the custodiaì state" ) ;and (ii) by the state on the territory of which the act or
o¡nission is question occurred. Article 25 (l) provides that a state pafty which is also a contracting paffy to
fhe Convention on the Pret,enlion and Pztnishntent of the Crime of Genocide of 9 Decelnber I948 may

lodge a corrplaint with the prosecutor alleging that a crime of genocide appears to have been commìtted.
ea ConvenÍÌon on Íhe Prevention and Punishment of the Crime of Genocide, available online at

http://rvwr.v.unhchr'.ch/htnrl/menu3/b/p_genoci.lrtm (last viewed 28.06.05)
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the jurisdiction of the courl over that particular cdme,es and the consent of both the

custodial state and the territorial state was required. The rationale fol insisting on the

consent of the custodial state was because the proposed court would not have power to

try a perso n in abstentia.s6 
^tticle 

21 (2)fuither provided that where another state, which

had an international agreement with the custodial state, requested surrender of the

accused for prosecution, and that request has been granted, then the consent ofthe third

state was also required. Underthe ICC Statute, the consent required is that of the state of

the nationality of tlie accused or that of the territory where the act was committed..eT

3. The Role of the Security Council

Article 23 of the 1994 Draft Statute gave the SC the powerto refer cases to the

ICC and state consent could be dispensed with. Article 23 also gave the SC the

responsibility to determine a case of aggression against a state before the ICC could

exercise its jurisdiction in a case of aggression against an individual. Furthel more, where

a case alose before the ICC over a situation befole the SC, the consent of the SC was

required before the ICC could exercise its jurisdiction.e8

nt Supra note 90, atlicle22.
'u lbid.,article 31 (1); under the ICC Statute the consent of the custodial state was substituted with the

consent ofthe state ofnationality ofthe accused person.
ot lCC statute, article l2
o8 The members of the working group were of the opinion that giving the Security Council the power to

refer cases to the ICC will encourage the SC to refer matters to the ICC rather than setup ad hoc tribunals

in the future. Sorne mernbers of the working group wanted this power to be extended to the GA but their

argument was rejected. The power of the SC to determine that a state has comrnitted an act of aggression,

alieady existed under the U.N. Charter, so they working group agreed that the power of the ICC to hold

indiviàuals responsible for the crime of aggression, must necessal'ily flow from such detemination to avoid

conflict between both bodies.
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4. Objections to the Court's Jurisdiction

Article 34 provided that only accused persons and interested states had the power

to challenge the jurisdiction of the couft. Except for the right of the accused person to

challenge the jurisdiction of the court aI any time, such challenges must be before or at

the commencement of the trials and must be in accordance with the rules of the court.ee

The 1994 draft statute did not define 'interested states'. The members of the working

group opined that this was to enable the courl to interpret the term broadly.'00 Atticle 34

tried to balance legitirnate challenges to the proposed courts jurisdiction with unlimited

'political' or'ill-founded' challenges.

Conclusion

The drafting of the 1994 draft statute by the ILC was the last attempt by any

quasi-legislative body or scientific institution to draft a statute for the proposed ICC. The

1994ILC draft statute became the bedrock for negotiations that led to adoption of an ICC

statute in Rome on 16 July, 1998.10' What followed the submission of the 1994 draft to

the GA were negotiations by member states of the [JN, who met in three different

committees before the statute was finally adopted and opened for ratification on 16 July,

1998. This chapter has chronicled some of the attempts by the international community to

institute an ICC within the last century. This chapter has further demonstrated through the

"' 1994 Draft Statute, article 34.
t00Draft Contntentar¡t to Parts 4 and 5 of the draft statute. tJ.N. Doc. A/CN.4lL.49|lRev.2lAdd.2 (1994)
page 12 [Commentary 2 to 1994 Draft Statute].

'0' Marcus R. Mumford, szrpro note 46 at 166: "The ILC repofted the ICC Draft Statute to the general
Assembly in 1994 with language that appeared to sharply limit the ICC's jurisdiction and respect the
sovereignty of the state-based international legal systern. . . Many of the provisions in the draft reinforced
these self-imposed limitations."; M. Cherif Bassiouni, " Establishing an Intemational Criminal Court:
Historical Survey (1995) 149 Military Law Review 49,62: " Wisely the ILC stafied with a preliminary
report in 1992, and when that report was favourably received by the GA, the ILC produced a

comprehensive text in 1993, which it modified in 1994. The changes made in 1994 were intended to answer

the political concems of some of the worlds major powers, and as a result it was less satisfactory than its

earlier 1993 text."
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discussions over the jurisdictional frameworks provided by those draft statutes that the

major diff,rculty that states had with the idea of an ICC was not its utility, but its

irnplication for the sovereignty of states. Positions maintained by different states over the

adoption of appellate jurisdiction. exclusive jurisdiction, universal jurisdiction or inherent

jurisdiction for the proposed ICC. showed the commitment of states to preserve their

national soveleignty.

States consistently demonstrated their disapproval fol the establishment of a couft

which will curtail the primacy that states exercise especially in climinal law. In

recognition of this bias, previous attempts at drafting a statute for the proposed ICC have

attempted to contemplate a courl that would complement national criminal justice

systems. It was, however, lhe 1994 draft statute that first conceptualizes complementarity

as the jurisdictional framework for the ICC. This novel concept accounted for the

renewed interest of the international community in the establishment of an ICC; and in

the final adoption of the ICC statute, the concept of Complementality made it obvious to

states that an ICC could be established which can be effective without unduly infringing

on the sovereignty ofstates.
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CHAPTER THREB

THE NEGOTIATION OF COMPLEMENTARITY

Introduction

When the Intelnational Law Commission (iLC) submitted its 1994 dlaft statute to

the U.N. General Assembly (GA),' the GA set up an Ad Hoc Committee to review it.2

The Ad Hoc Committee met twice and produced a report.' Th" General Assembly then

set up a Pleparatory Committee on the Establishment of an International Criminal Court

[Prepcom].4 At the Prepcom, states refused to shift their positions or make any serious

concession.5 Thus the Prepcom, like the Ad Hoc committee preceding it, only succeeded

in engaging in deliberations and discussions on the different broad issues that make up

the provisions of the statute. The Prepcom presented apreliminary repofi in 1996.6 The

General Assembly reaffirmed the mandate of the Plepcom, empowering it to complete

the drafting of a consolidated text of a convention to be adopted by states.T Early in 1998,

the Prepcorn submitted its final report, with a dlaft statute annexed outlining areas of

I International Law Commission Forty-Sixth Session 2 ly'ray - 22 July I 994, Report of the Working Group
on the Draft Statute for'an InternationalCriminalCourt. U.N.Doc. A1CN.4lL.49lIREV.2 [1994 Draft.
Statutel.
2 

See General Assembly Resolution 49153 of 9 December I994.
3 Reporl of the Ad Hoc Committee on the Establishment of an International Criminal Co¿¡r¡, GAOR, 50'h

Sess. Supp. NO. 22 (A150122) [hereinafter I d Hoc reporf] 1.
a General Assembly Resolution 50146 of I 1 December 1995.
5 M. Cherif Bassiouni, " Negotiating the Treafy of Rome on the Establishment of an International Criminal
Couft" (1999) Comell International Law Jounlal 443,444: "During the first year, the Prepcom also did not
proceed to the drafting stage, because several states were not ready to proceed to the drafting stage. Indeed

a nurnber of rnajor states, including the U.S, the U.K and China initially felt that the Prepcom, like the Ad
Hoc con¡mittee should only discuss issues until the political climate matured enough to allow the process to
rnove into the drafting stage."
6 Report of Íhe Prepat'atotlt Çsm¡rìÍtee on the Establishment of an InÍernational Crintinal CourtYol 1

( Proceeding of the Preparatory Cornrnittee During March-April, and August 1996) GAOR.Supp. No.22
(A151 122), para. 5 l -55 fPlepcotn Report].
7 GeneralAssembly Resolution 5113078 of 17 December 1996.

58



consensus and disagreement.s The General Assembly then convened the U.N. Diplomatic

Conference of Plenipotentiaries on the Establishment of an ICC [Rome conference] in

.Tune 1998.e Negotiations at the Rome conference took place in working groups assigned

to draft parts of the statute.

This chapter examines the discussions, negotiations and compromises that

resulted in the complementarity plovisions of the ICC statute, as well as other provisions

that have implications for complementarity. The proceedings of the conferences were not

substantially docurnented so reliance has been placed on comments by participants and

delegates to the committees and conference, or on proposals made by countries, or on

repofis. This chapter further demonstrates that no state emerged from Rome satisfied that

its vision of the court had been met. By the same token, there was consensus that, if the

international community failed to utilise the moment to establish the ICC, the project

would not come to fruition in the next century.l0

I. Ad Hoc Committee on Establishment of the International Criminal Court
(1995) lAd Hoc Committeel

The Ad Hoc committee was set up because states considered the work of the ILC

to be that of an exped body and sought an opporlunity to examine the draft statute

themselves." The GA set up the Ad HocCommittee in 1995 to respond to this interest.12

8 Report of the Preparatory Ç6¡7¡77ittee on the Establishntent of an International Criminal Court,"Draft
Statute for the Intemational Criminal Court" U.N.Doc. A/CONF.183l2lAdd.l [Prepcom Draft Statute]; C.

I(. Hall, " The Sixth Session of the UN Preparatory Committee on the Establishment of an Intemational
Criminal Coult" (1998) 92 American Journal of Intemational Law 548.
n G.A. Res 160152 UNGAOR 5,2nd Sess., Supp. No 32, A152132.

'0 This fact is demonstrated by the chapter on "The Historical Survey on the ICC."
rr Roy S. Lee, The International Criminal Couft: The Making of the Rome Statute - Issues, Negotiations,
Result (The Hague: Kluwer Law Intemational 1999).
12 

See GA Resolution 49153 of 9 December 1994;Ad Hoc Committee Report, supra nofe 3; See also M.

Cherif Bassiouni, " Negotiating the Treaty of Rome on the Establishment of an Intemational Criminal
Couft" (1999) Comell Intemational Law Joumal 443.The Ad Hoc corntnìttee did not engage in

negotiations or drafting thought they discussed rnajor substantial and adtninistrative issues.
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The committee was open to all state members of the United Nations. Having highlighted

the gains of the ICC. the Committee emphasised that:

TIre proposed coutt should be established as a body whose jurisdiction would contplement that of
national court and existing proeedures for intemational judicial cooperation in criminal matters
and that its jurisdiction should be limited to the most serious crimes of concern to the intemational
community. Ii

Some states thought that although complementarity was essential to the success of the

court. it needed to be defìned, clarified and elaborated given its implications for other

provisions of the statute. They advocated that provisions of the statute on admissibility

and judicial cooperation be regrouped to reflect the relationship between the ICC and

national criminal systems.'o Some delegates stressed that complementarity should create

a strong presumption in favor of national jurisdiction.l5

A balanced approach was recommended. Complementarity should guarantee the

primacy of national jurisdiction, but should not render the jurisdiction of the ICC merely

residual.'6 It was pointed out that complementarity has implication for international

judicial cooperation and the crimes under the court's jurisdiction.'t An effective regime

of complementarity demanded that all crimes under the jurisdiction of the court must be

limited to the very core to ensule transparency, acceptability and credibility of the ICC.l8

Some delegates noted that "national jurisdiction as provided for by the 1994 Draft Statute

is not limited to tenitolial jurisdiction."le In their consideration, Status of Force

Agreements and extradition agleements were also contemplated.20 On the nature of

exceptions to the exercise of national julisdiction, the delegates criticised the provision of

tt Ad Ho" Comrnittee Reporl, para. 13.

" Ibid., para. 30.

" lbid., para.3l.
to Ib¡d., para.33.
t' lbid., para.34.
tt \b¡d., pala. 38.

'n Ibid.

'o Ibid., para. 39.
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the 1994 draft statute as unclear. It provided that the ICC shall have jurisdiction "where

such trial procedures may not be available or may be ineffective."2l To their mind the

words 'available' and 'effective' were devoid of interpretative precision and should

therefore be substituted. It was, however, also opined that the aforementioned phrase

baned the iCC from exelcising any form of inherent or exclusive jurisdiction. To the

minds of many delegates, this was one of the necessary implications of

complementarity.22 Others insisted that the ICC should retain some form of inherent

jurisdiction, so that once a state becomes a state party of the ICC statute, the ICC will not

need any fuither consent before it can adjudicate over cases concerning such a state. They

distinguished this form of inherent jurisdiction from exclusive jurisdiction and argued

that this would not derogate fi'om the primacy of states. They based their argument on the

claim that states already had universal jurisdiction over the core crimes that the ICC will

be empowered to adjudicate, and that excessive consent regimes will vitiate the purpose

of the proposed court.23 Most states agreed that state consent requirement for the ICC to

exercise its jurisdiction should be limited to the territorial state and the custodial states.

Some states criticised Article 42 on non bis in idem as conferring a supervisory

role on the ploposed court over decisions of national courts, thus constituting derogation

from the principle of Complementarity. It was also suggested that the statute should

tt lgg4lLC Draft Statute, supt'a note 1.

" AcJ Hoc Committee Report, Supra note 3, para. 39-44. Consistent with their interpretation of
Complementarity, the members of the committee also advocated that the presumption in article 35 of the
1994 Draft Statute should be reversed so that the decisions of acquìttal or conviction by national courts and

the decisions ofnational prosecution authorities not to prosecute were respected except where they were

not well founded.
tt lbid., para91-100; other members did not agree with this proposition, they felt that inherent jurisdiction
for the crimes under the jurisdiction of the ICC would contradict the principle of complementarity, violate
the sovereignfy of states, offend the genocide convention, and make it difficult for the ICC statute to be

ratified by many states. They insisted that the difference in alticle 22 of the 1994 draft. statute, between

accepting the ICC statute and accepting the courls jurisdiction should be maintained.
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address the issue of national amnesties and indicate how the ICC would view such

discretions in the light of its complementary jurisdiction.2a During discussions on the

exceptions to the power of national jurisdictions, three questions were addressed: what is

the nature of the exceptions to the exercise of national jurisdiction? Who will have the

authority to determine such exceptions?" And, what will be the timing requirement for

such determination?2ó The delegates did not, however, anive at any consensus on the

situations that would constitute the e4ception conferring jurisdiction on the ICC, instead

of on national coufis. It was agleed that states would have the power to lay complaints

before tlre ICC. Other delegates also recommended that Article 23 (I) of the 1994 draft

statute allowing the Security Council to also trigger the ICC should be retained, so that

the SC would be discouraged from setting rp ad hoc trtbtnals in the future.27

Other issues relating to Complementarity which the committee outlined as

needing clarifications were issues of arrest and detention2s, and the definition of an

interested state.2e The Ad Hoc committee plovided an avenue for states to state their

positions on the proposed ICC, hear the positions of other states and their rationale, and

try to establish lelationships with like-minded states. One achievement of the ad hoc

conrmittee was the conceptualisation of complementarity. The report of the Ad Hoc

committee was relied on during the discussions at the Prepcom.

tt Ibid., para.46.
tt lbìd., para. 48; some members felt that following article 9 of the Statute of the ICTY, the ICC should

have the power to decide on the exceptions to national jurisdiction. Other delegates felt that an ad hoc

tribunal should not be used as a precedent for laying down rules goveming the permanent ICC. They felt
that the criteria for such detennination should be clearly stated and that the burden ofproofshould be on

the ICC.
tu Ibicl., para. 40; on the tirning requirement, delegates opined that exceptions to national jurisdiction should

be considered before the prosecutor initiates an investigation to avoid violating the principle of
Cornplementarity.
t' Ibid., para. 120-127; other delegates felt that this provision and the power it confers on the SC will
compromise the integrity of the ICC.
tt lbÌd., para. 147.
to lbid.
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il. The Preparatory Committee on the Establishment of an International
Criminal Court

The Preparatory Committee on the Establishment of an International Criminal

Court (PREPCOM) was set up by the General Assembly of the United Nations to further

review the ILC statute and to prepare a "widely acceptable" text for adoption.3O The first

report of the Prepcom was published in lgg63t, but following the renewed mandate of the

Prepcom by the GA, they finally prepared a draft statute in 1998 which formed the basis

for negotiations at the Rome conference.32 This section discusses aspects of the Prepcom

deliberations and decisions that shaped the principle of complementarity under the ICC

statute.

1. Complementarity

This concept reflected the jurisdictional relationship between the ICC and national

authorities. Complementarity permeated most provisions of the statute and should be

crafted in terrns that will ensure the support of a Iarge number of states.33

Complementality was construed to mean that the court's jurisdiction would be triggeled

in cases where thele was no prospect of trial by national coutls; but the couft should not

to United Nations General Assembly Resolution 50146 (1996).
t' Prepcom Report, supra nofe 6.

" Prepcom Draft Statute, supra note 8; Leila Nadya Sadat, "The Establishment of the Intenlational
Criminal Court: From The Hague to Rome and Back Again" (1999) Michigan State University - DCL
Joumal of Intemational law 97, 114.
tt Prepcom Repofi, supra noTe 6, Para I 53; C. K. Hall, supra nofe 8, "The principle of complementarify
was variously interpreted by delegations but two basic approaches could be discerned. One view...
emphasized the prirnary rights of states to bring criminals to justice, the integration of the concept of
complementarity in all aspects of state cooperation with the ICC, and an exceptional and resfricted role for
the ICC. The ICC would be able to act if the state was acting in bad faith or there is an unconscionable

delay in the investigation, prosecutìon or request for extradition. Solne states holding this view argued that

only sovereign states could decide whether the court could act in a particular case. States supporting The

other approach ... proposed the preamble be amended to emphasize that the ICC shouìd act when states

failed to carry out their duty to bring people to justice. These states argued that the ICC itself had to be able

to decide whether to exercìse its concurent jurisdiction when the national proceedings were not impartial

or independent, or were designed to shield the accused fi'oln international crininal responsibility or when

the casè was not diligently prosecuted as provided in article l0 of the Yugoslavia statute and article 9 of the

Rwanda Statute."
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exclude the existing jurisdiction of national courts or affect the lights of states to seek

extradition and other forms of international judicial assistan"e.3o The committee then

discussed provisions of the ILC Draft Statute that embodied the concept of

complementadty.3s Delegates agreed that the reference to complementarity in the third

paragraph should remain but that complementarity should be further defined and clarifìed

in the body of the statute. The word "ineffective" was criticised as subjective.36

The committee agreed that, where a state has investigated a case and decided not

to prosecute. or to discontinue the prosecution of a case, to acquit, to convict for a lesser

offence or to pardon the convict, the ICC should not subsequently exercise its jurisdiction

over such cases. To aid clarification, notions like "absence of good faith" and

"unconscionable delay" in the conduct of proceeding on the part of national authorities

were introduced,3T in determining the admissibility of a case before the ICC. Delegates at

the 1997 Prepcom agreed that the ICC would only exercise its jurisdiction when national

jurisdictions are 'unable' or 'unwilling' to caffy out their responsibility in investigating or

prosecuting the crimes within the jurisdiction of the ICC. By this decision, the basis for

admissibility was changed fi'om 'ineffective' and 'unavailable' to 'unable' and

'unwilling'.

They defined inability as a total or partial collapse of a national judicial system

and suggested the criteria for its determination.3s Inability as a basis for admissibility of a

to Prepcon'r Report, ibid., Para. 154.
tt C. K. Hall, "The Third and Fourth Sessions of the UN Preparatory Committee on the Establishment of an

International Criminal Court" (1998) 92 American Journal of Intemational Law 124, 126.
tu Prepcom Repofi, suprq note 6,Para. 16, it was agreed that complernentarity should be reflected in both
the preamble and article I of the ICC Statute to reflect its importance to the working of the statute; see

Prepcom Draft Statute, suprq note 8.
t' Ibid., para. 166.
tt John T. Hohnes, "The Principle of Complementarity" in Roy S. Lee (ed.), The InÍernational Criminal

Court: The Making of the Rome Statute- Issues, Negotiations, Result (The Hague: Kluwer Law
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case before the ICC was easily agreed on. Some states resisted the inclusion of

'unwillingness' of a state to investigate and prosecute as a basis for determining

admissibility. They were wary of a court that may exercise appellate jurìsdiction over

national jurisdictions.'e It was finally agreed that 'unwillingness' should be a ground for

the determination of admissibility and that the following objective criteria be used fol the

cletermination of unwillingness: whether the proceedings before the national jurisdiction

will result in the accused person being shielded from justice; whether the tribunal is

independent and impartial; and whether there has been undue delay that is inconsistent

with an intention to bring the person concetned to justice.aO

The committee agreed that "interested states" and accused persons should have

the right to challenge the admissibility of a case befole the ICC; but such challenges must

be done prior to ol at the beginning of proceedings and that the determination of the ICC

International, 1999) 49, the criteria are (a) the extent to which the state was exercising effective conû ol

over its tenitory; (b) existence of a functioning law enforcement rnechanism; (c) states ability to secure the

accused or the necessary evidence; (d) any other circurnstance that may make the state unable to cany out

its proceedings.

'o lbid.
oo lbict., at page 50; see also the Prepcorn Draft Statute, supranote 8, Article 15 provides thus: L having

regard to paragraph 3 of the preamble, the coul shall detemine that a case is inadmissible where: (a) the

case is being investigated orprosecuted by astate which has jurisdiction over it, unless the state is

unwilling or unable genuinely to carry out the investigation or prosecution; (b) the case has been

investigated by a state which hasjurisdiction over it and the state has decided not to prosecute the person

concerned, unless the clecision resulted from an unwillingness or inability of the state genuinely to

prosecute, (c) the person concemed has already been tried for conduct which is the subject ofthe
òomplaint, and a trial by the court is not permitted under paragraph 2 of aticle 18;... 2. in order to

detennine unwillingness in a particular case, the coutt shall consider whether one or more of the following

exist, as applicable: (a) the proceedings were or are being undeftaking, or the national decision was made'

for the pripor. of shielding the person concerned from criminal responsibility . (b) there has been an

undue áelay in the proceedings which in the circumstances is inconsistent with an intent to bring the person

concemed io justicà; (c) the proceedings were not or are not being conducted independently or impartially

and they *"rð or are being conducted in a manner which, in the circumstances, is inconsistent with an

intent tó bring the p..son .on..med to justice. 3. in orderto detennine inability in a parlicular case, the

court shall consider whether due to a total or partial collapse or unavailability of its national judicial

systern, the state is unable to obtain the accused or the necessary evidence and testimony or otherwise

unable to canJ out its proceedings.
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shall be final on the issue of admissibility.4r During the December 1997 Prepcom, some

questions were discussed in relation to the issue of challenging the jurisdiction of the ICC

and of objection to the admissibility of a case before the ICC: first, who could challenge

the julisdiction of the ICC? *2 It was decided that the prosecutor, states and the accused

should have the right to question the jurisdiction of the iCC. Secondly, when will such

challenges be allowed? There were concerns that preliminary challenges would

undermine the coutl.a3 It was suggested that states and individuals be given only one

opportunity to challenge the jurisdiction of the couú and that such a challenge should be

before, or at the commencement of, the trial.

Thirdly, which states should have the right to submit observations on questions of

admissibility? It was agreed that during proceedings on objection to the admissibility of a

case or to the jurisdiction of the coult, states with the right to submit a case to the court

should be permitted to submit observations; and such rights should also be extended to

accused persons and non-party states.aa Fourthly, which chamber of the court should hear

objections to the coutt's jurisdiction or the admissibility of a case? It was agreed that the

pre-tlial chambers should make determinations about admissibility if such objections

were raised before confirmation of the indictment. Subsequently, the trial chamber should

hear such objections.a5

Arlicles 35 and 42 are the two main arms of complementarity under the 1994ILC

Statute. While article 35 dealt with admissibility where a state has decided not to

prosecute or where prosecution is pending, Article 42 deals with situations where

o' Prepcorn Report, supra note 6, para. 167 .

a2 See Prepcom Draft Statute, supra note 8, alticle 17.
o' John T. Holmes, suprq noTe 38, at 62.
to IbÌd.
4s lbid., at 64.
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prosecution has been concluded but there is some reservation concerning the outcome.

The committee agreed that non bis in ident should only apply to res judicata cases, not

proceedings discontinued on technical reasons. It was further stated that the power of the

ICC to review the cases under Article 42 does not amount to an appellate jurisdiction,

because that would violate the principle of complementarity.a6 C halacterisation of a

clime as an international or as a national crime was unnecessary for a determination

under Article 42; emphasis should rather be placed in the effective prosecution of the

accused.aT The committee could not agree on the power of the court to try persons

previously convicted but subsequently pardoned, paroled or had their sentence

commuted.4s

2. Subject Matter Jurisdiction, Consent Regime & Trigger Mechanism

The Prepcom agreed that the jurisdiction of the ICC be limited to the most serious

crimes of concern to the international community. This was to minimise interference with

national court jurisdictions, and to avoid trivialising the ICC's functions.ae Th. issue of

whether state consent would be required on a case by case basis was raised. Some states

felt that inherent jurisdiction was consistent with state sovereignty, since states would

have consented to the jurisdiction of the court by becoming parties to the ICC statute.s0

'o Prepcom Report, supra note 6, Para. 172 some members also advocated that article 42 should be

extended to cover parole, pardon, and amnesty and that the conditions in arlicle 35 should be followed by
the court in determining tlre admissibility of a case.
tt Prepcorn Draft Statute , supra note 8, afticle I 8; The Prepcom further agreed that the position on the

complementarity provisions be followed, so that a person can be retried if (i) the proceedingwas aimed at

shieìding a person... (ii) the proceedings were not conducted independently and impartially and were

conducted in a rnanner inconsistent with an intent to bring the person to justice.

^t lbid., alticle I 9 provides that "without prejudice to article I 8, a person who has been tried by another

couft for conduct also proscribed under article 5 may be tried by the coutt if a manifestly unfounded

decision on the suspension of the enforcement of a sentence or on a pardon, a parole or a commutation of
the sentence excludes the application ofany appropriate form ofpenalty.
tn P.epcorn Report, supra nole 6,Para58 - I l5, see also C.K.Hall, "The First Two Sessions of the UN

Preparatory Comnlittee on the Establishment of an International Criminal CouÉ" (1997) 91 AJ.l.L. 111 .

to Plepcorn Reporl, Ibid., para 111 -127.
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Others felt an ICC with inherent jurisdiction will not enjoy the supporl of states. During

the March-April 1998 Prepcom, Britain and Germany submitted proposals for the consent

legime to be adopted for the court. Britain advocated that state consent be required only

where the ten'itorial state or the custodial state is a non-party state.sl Germany contended

that the regime of state consent advocated by Britain be dispensed with as universal

juriscliction already exists in relation to the crimes under the jurisdiction of the ICC.52

The proposals were not deliberated but transmitted to the Rome Conference.

Discussions on how the proposed court's jurisdiction would be triggered also had

implications for complementarity. The possibility that the Security Council and the

prosecutor could also trigger the court's jurisdiction would mean that the strict 'court-

state' relationship oliginally intended was being extended.

The Security Council

The proposition that the SC should be empowered to trigger the court's

jurisdiction was hotly contested.53 It *us finally agreed that:

...it was itnpoftant, in the design of the statute, to ensure that the international system of dispute
resolution, and in panicular the role of the Security Council, would not be undermined; that the
statute should not confer any more authority on the SC than that already assigned to it by the
chafter; that the relationship between the coult and the council should not undermine the judicial
independence and integrity ofthe coulf or the sovereignty ofstates.5a

b. States

There was consensus on the power of states to trigger the jurisdiction of the court.

However, states could not agree on whether states should refer general situations or

5r Proposal by the United Kingdorn of Great Britain and Northern Ireland, U.N.Doc.
Al AC.249 / 1998/WG.3/DP. r

" Gerrnan proposal U.N.Doc. NAC.249/1998/WG3/DP. I

" C .K. Hall, sttpra note 35, the argunent that the SC should not be allowed to trigger proceedings before
the ICC was led by Mexico while the mernbers of the Security Council supported the argument that the SC

should have the power to refer situations to the ICC; states opposing SC referral opined that SC refemal

would have grave irnplications for cornplementarity, for the consent regime of the ICC, and for the state

sovereìgnty.
tt lbid., para 129.
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specific cases to the prosecutor.55 Some states advocated that states should refer

'situations' not 'cases' to the prosecutor. The prosecutor should then investigate the

situation and decide on the individuals to prosecute. They also advocated that only

'interested states' should refer cases. Othels noted that the crimes under the jurisdiction

of the ICC were of concern to the international community as a whole, so any state

should be able to refer a situation to the ICC. They, however, added that the consent

regime requirements ensure that this provision is not abused for political ends.56

c. The Prosecutor

The proposition that the prosecutor should be empowered to tligger the

jurisdiction of the ICC had earlier been debated and rejected. Some states insisted that,

considering the likelihood that states and the SC may not refer cases to the ICC for

political reasons, the prosecutor should be empowered to commence an independent

investigation based on infonnation available to hirn.57 This position encountered serious

opposition; some states felt such power would lead to frivolous complaints, and

consequently undermine the credibility of the court.58 It was, however, agreed that the

trigger mechanism should be couched in clear language to make the exercise of the

jurisdiction of the court predictable.5e

tt C. K. Hall, supra note 35; the U.S. argued that states should be able to refer situations to the ICC leaving

it up to the prosecutor to detennine the individuals to prosecute. The rationale for this was to avoid a

situation where states would like to use their ability to refer cases to the ICC for political ends; see also

1994ILC Draft Statute, afticle 25.
tu Prepcorn Report, supra note 6, para 147 .

tt Th" proponents of an independent prosecutor argued that their position is consistent with article 18 (1) of
the ICTY Statute and aÍicle l7 (1) of the ICTR Statute. They expressed optimism that with the supervision

by the justices of the coutt, and an effective complementarity regime, the chances of abuse was very

remote.
tt Ibid., Pala 150.
t' Ib¡d., Para. 152.
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The Prepcom developed the concept of complementarity further, outlining how its

theme underlines all the julisdictional aspects of the ICC statute. The Prepcom also

outlined conditions for the admissibility of a case under the complementarity regime, as

well as developed safeguards to ensure that complementarity is not exploited to

undermine the proposed court. The Prepcom draft statute was a reference point for

discussions in the different working groups during the Rome conference.60

III. United Nations Diplomatic Conference of Plenipotentiaries on the
Establishment of an International Criminal Court.

In December 799J, the U.N. General Assembly decided to convene the Rome

Conference to "ftnalize and adopt a convention" for the ICC.6I The conference, from 15

June to 17 July 1998, split into different working groups, witl-r each discussing an aspect

of the emerging statute.62 Acknowledging its impoftance, the negotiation of the

provisions on complementality was left to the committee of the whole.63 This section will

examine discussions on the jurisdiction of the couft, especially the admissibility

requirements and other plovisions that have implications for the admissibility of cases

before the court.

1. Admissibility & Ne Bis In ldem

The admissibility requirements and the provisions on ne bis in idem were

acknowledged as embodying the complementarity provisions of the statute. Many

60 M. Cherif Bassiouni, supra note 5 at 444.
u' G.A. Res 160/52 UNGAOR 5, 2"'r Sess., Supp. No 32, U.N.Doc. Al52/32.
62 M. Cherif Bassiouni, supra note 5 at 451 : "while the bleakdown into infonnal working groups quickened
the drafting process during the Rome conference, it also resulted in a piece rneal treatrnent of the statute's

arlicles."
ot John T. Holmes, supra note 38; see also Roy S. Lee, The International Crintinal Couft: The Ã4aking of
the Rome StaÍuÍe - Issues, Negotiations, Re,sult (The Hague: I(luwer Law International 1999) According to

Lee, the principle of complementarity, was inseparably Iinked with the jurisdiction of the court, the type

and scope of the crirnes to be covered by the ICC, and also had irnplications for the general working of the

ICC.
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decisions of the Prepcom in this regard were maintained. uo So-. delegates argued that

paragraph two of the admissibility provision of the ILC statute gave the ICC a broad

discretion in deterrnining unwillingness but did not provide any objective criteria for the

exercise of that discretion. It was agreed that the phrase "having regard to the principles

of due process recognized by international law" be added to the beginning of the

paraglaph on 'unwillingness'.65 Thus a determination of unwillingness will follow the

provisions of the statute and possibly the jurisprudence of international human rights

bodies. The phrase "undue delay" was criticised as too low a threshold; in determining a

state's inability, a partial collapse of a state's legal system was insufficient for the courl

to exercise jurisdiction.66 The phrase "undue delay" was substituted with "unjustified

delay" as members agreed that "unjustified" was a higher threshold than "undue".

"Paftial collapse" was changed to "substantial collapse" so that a situation of partial

collapse of a country's justice system will not be sufficient to trigger the julisdiction of

the court. The collapse must be substantial.6T All these changes in terminology were

aimed at instituting a high threshold for the ICC's exercise ofjurisdiction.

The only substantial change made to the Prepcom repofi on ne bis in idem was the

addition of the phrase "in accordance with the norms of due process recognized by

international law."68 The issue concerning persons convicted but paroled, pardoned or

granted amnesty was dlopped from the statute for lack of consensus on its inclusion.6e

6o Prepcorn Draft Statute , suprq note 8.
65 lbid., at 54.
66 lb¡d., at 53.
u' Ibicl., at 55 .

o'lb¡d., at 59.
6e lbid., at60.
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The provisions on ne bis in idem follow the conditions for admissibility already agreed

upon.

2. Challenges to Admissibility and Jurisdiction

It was agreed that states, the accused persoll, and suspects should have the right to

challenge the court's jurisdiction. though the term "suspect" was changed to "a person for

whom a warrant of arrest or a summons to appear has been issued."70 This change in

terminology was to ensure that frivolous challenges were not used to undermine the

court. It was also agleed that the prosecutor could retain evidence within his custody until

the challenge to the couLt's jurisdiction is determined.Tl During the March-April 1998

Prepcom, the United States submitted a proposal entitled "Preliminary Ruling."72 The

proposal was transmitted to the Rome Conference,T3 without discussion, because of the

lateness of the United States in submitting the proposal.Ta The proposal advocated that the

prosecutor inform all states of situations referred to him and that he defer to the

competence of any state which notifies the court that it is investigating the case. Many

delegates expressed strong reservation towards this proposal and queried its utility.T5

tu Prepcotn Draft Statute, supra nol.e 8, arlicle l7; see also John T. Holmes, sttpra note 38 at 66.

" Ib¡d.,at68; theprosecutorshall equallyhavethepowel'tolequestforareviewofadecisionon
admissibility, and to l'equest information from states to which he has deferred an investigation or
prosecution.
t'United States Proposal on Preliminary Ruling. U.N. Doc. A/CONF.l83lC.1lL.25 (1998);the proposal
suggested that: (i) the prosecutor be required to lnake known any referuals received by notifoing all state
parties and non-party states; (ii) a state being infonned could infonn the court that it was investigating or
had investigated the matter and request defennent; the case would be deferred unless the prosecutor
obtained a preliminary ruling from the pre trial chamber confirming otherwise; (iii) the deferral would be
open to review; (iv) the preliminary ruling could be appealed; (v) pending deferment, a state concerned
would keep the prosecutor infon-ned of the progress of the investigation; (vi) the prosecutor could seek the
chambers pemission to pursue "iuvestigative steps to obtain evidence when circurnstances so required; and
(vii) a challenge to the prelirninary ruling would not prejudice the right o challenge the admissibility of a

case.
tt Prepconr Draft statute, afticle 16.
t* 

John T. Holmes, supra nofe 38, at 69.

" Ibirt., at 70. The proposal raised the following fundamental questions: to which trigger mechanisrn

would the proposed article apply? To which states would the public announcements and notification be

made? Under what conditions would the prosecutor defer to a state pulsuing national investigation, or
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There were a series of informal consultations and negotiations as many states,

while sensitive to the concerns of the U.S, remained wary of a proposal that would block

or disrupt investigations by the ICC prosecutor.t6 Th. requirement for the prosecutor to

issue a public notice when investigations begin was removed, as that would prejudice his

ability to gather evidence and protect potential witnesses. A new provision was also

added giving the prosecutor power to: seek a ruling to recommence an investigation in

the event of a signif,rcant change of circumstance; continue an investigation pending a

ruling of the pre-trial chamber or an appeal; request an expedite d, appea1.77 It was further

agreed that the duty of the prosecutor to notify states would apply where a situation is

referred by a state; and proprio motu investigation by the prosecutor, it would not apply

to SC refenals - as chapter VII of the U.N Charter obligates all states to cooperate in

such situations. Where the prosecutor defers to a state under this provision, the state is

obliged to report to the prosecutor on the progress of the case or lose the right to the

deferral.

3. Pre Conditions for the Exercise of the Court's Jurisdiction

Blitain tried to clarify its earlier proposal on a state consent regime.78 The

Republic of North Korea proposed that the UK proposal in relation to state parties be

adopted; but in relation to non-pafty states, the consent of one of the following states be

required: the territolial state, the custodial state, the state of nationality of the accused or

the state of which the victim is a national.Te This position was widely supported.s0 The

proceed regardless ofa national investigation? How does this proposal affecfa states ability to challenge
ploceedings before the cor¡rt? Wrat is the obligation of states to repofi periodically on cases defered to
them?

'u Ibid.

" Ibid.

" St,pra note 51 .

to The Proposal of the Republic of Nofth l(orea. U.N.Doc. A/CONF.l83lC.1lL.6 (1998).
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U.S and Russia insisted that they will only accept universal jurisdiction for genocide but

that the opt-in regime must cover the other crimes under the jurisdiction of the court.sl

Finally, some compromises were reached, during informal consultations and negotiations.

It was agreed that the opt-out provision be included but that it be limited to war crimes

and restricted to seven years after the entry into force of the ICC statute.st The court was

given automatic jurisdiction in respect of state parties to the statute, and the consent

legime was limited to the consent of the territorial state or the state of nationality of the

accused.s3 Subsequent proposals by Indiasa and the United Statess5 to amend the

compromise reached were neither deliberated nor adopted. s6

4. The Role of the Security Council

Discussions on the power of the Security Council to trigger the court were very

controvetsial. Some countries led by India felt that such a provision would violate the

complementary natule of the court, as it derogated from the primacy which states sought

to be granted over the court.87 Other states felt that conferring such a power on the SC

hinged on the power of the SC under Chapter VII of the Charter of the United Nations,

80 WilmshurstElizabeth, " Jurisdiction of the Cout" in Roy S. Lee (Ed.), The InternqÍional Crintinal
Court: The Making of the Ronte Sîatute - Issues, Negotiations, Result (The Hague: Kluwer Law
International 1999) 127.
t' Ibid., at 135; close to the end ofthe conference, consensus had still not been achieved on these issues and

delegates were beginning to doubt the outcome of the conference.
t' Ibid., at 138; Draft Statute for an Intemational Criminal Couft prepared by the bureau and coordinators
and submitted to the cornmittee of the whole. U.N.Doc. A.CONF.l83lC.1/L.76lAdd.13 (1998) article l1
t' IbicJ., Article 12.
8a Proposal by India U.N.Doc. A/CONF.l 831C.11L.95 (1998). The Indian proposal suggested that the

deletion of the role of the SC.
85 Proposals by the United States U.N.Doc. A/CONF.l83lC.|lL.10 &.L190 (1998). The first U.S proposal

wanted the consent of the state of nationality to be made compulsory before the ICC can exercise its
jurisdiction. The second proposal wanted the consent of the state of nationality to be required where the act

involved is acknowledged by the state or states involved as acts of the state.
tu 

Sup,.a note 80, at 138 - 139; they were seen by many delegates as attempts to unravel the whole package.
t7 lbid.
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and the jurisprudence and practice of the ICTY.88 It was agreed that the SC should initiate

proceedings before the ICC. However there was no consensus on whether the SC should

refer 'cases', 'situations', or 'matters'. Many states agreed that the SC should refer

general situations or mattels; but it is left to the court to decide which cases to

prosecute.s9

The proposition that the ICC defer its proceedings where the SC makes a request

to that effect was hotly debated. Many states opposed the provisions of Article 23(3) of

the ILC draft statute,eO on the ground that it will affect the independence of the court as

well as have grave consequences for complementarity.el Singapole finally made a

proposal that broke the ice and suggested that the provision should be re-structured to

lead that "proceedings of the court may proceed unless the SC takes a formal decision to

stop the process."e2 A Canadian proposal added a time limit for deferred 
"uses.e3 

Finally

the emerging provision was enlarged by including that the prohibition would apply to

both the comlnencement of a prosecution and the continuance of an investigation or

prosecution.ea

88 Lionel Yee, "The Intemational Criminal Couft and the Security Council" in Roy S. Lee (Ed.), Iåe
International Criminal CourÍ: The Making of the Rome Statute - Issues, Negotiations, Result (The Hague:
I(luwer Law lntemational 1999) 149.
tn lbid. See also 1994 Draft statute, article 23(3); 1995 Act Hoc Committee Report, para 124 - 125; 1996
Prepcorn Reporl, vol l, para 140 - 144; 1998 Prepcom Draft Statute article 10.
e0 AÍicle 23(3) of the 1994 Draft statute provided that "no prosecution may be commenced under this
statute arising from a situation which is being dealt with by the Security Council as a threat to or breach of
the peace or an act of aggression under Chapter VII of the Charter, unless the Security Council otherwise
decides."
el Lionel Yee,supra note 88, at 150.
o' Singapore's Proposal, U.N.Doc. AlÃC.249/WP.5l; this proposal was widely accepted by states, as many
states believed that it will balance the need to avoid a clash between the jurisdiction of the ICC and the
powers of the SC under the Chafier, while at the same time ensuring that a mere mention of a case on the
agenda of the SC will not suspend action before the ICC indefinitely.
n' 

Ibicl.
ea The Rome Statute of Íhe InÍernational Crintinal Courf, U.N. Doc. A/CONF. 183/9 (July 17,1998),
leprinted in 37 I.L.M. 999 (1998) ICC Statute] article l6 provides that " No investigation or prosecution

may be commenced or proceeded with under this statute for a period of l2 months after the Security
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5. The Independent Prosecutor.

The role of the prosecutor in triggering the court was also controversial because

some states, especially the United States, felt that such powers fuilher derogated from the

primacy of states enshrined in the statute. The insistence of Canada and other like-minded

states led to the hnal adoption of this provision. It was agreed that, before the prosecutor

proceeds on any investigation, he must satisfy himself that a prima.facie case has been

made and that the requirements of admissibility have been met.e5 Following a German-

Argentinean proposal, the prosecutor will then proceed to the pre-trial chambers for

authorisation before he can proceed to a full investigation.e6 The effect of such

authorisation was "not only to prevent possible abuse of power but also to shield the

prosecutor from external pressure."eT

6. International Cooperation and Judicial Assistance

All the delegates agreed that the cooperation of states was a sine qua non for the

success of the proposed court.es Since the court could only exercise its jurisdiction in

extreme cases, it was important that a stlong state cooperation regime be built. Allowing

states to fi'ustrate orders of the court, where a case has been adjudged admissible, defeats

Council, in a resolution adopted under Chapter VII of the Chafter of the United Nations, has requested the

Courl to that effect; that request may be renewed by the Council under the same conditions."
ot silvia A. Femandez de Gemandi, " The Role of the International Prosecutor" in Roy S. Lee (Ed.), Z/re

International Crintinal Court: The Making of the Rome StatuÍe - Issztes, Negotiations, Result (The Hague:

Kluwer Law Internatìonal 1999) 17 5.
e6 Gennan-Argentinean Proposal. U.N.Doc. AlAC.249/1998/WG.4/DP.35 (1998) ;Justice Louise Arbour,
the chiefprosecutor for the ICTY addressed the Prepcom on the need to give the ICC prosecutor

unrestricted powers, so as to give effect to the spirit of the ICC statute. See Marcus R. Mumford, "The
Intemational Criminal Court; Building Upon a Foundation of Sand: A Comlnentary of the Internationaì

Crirrinal Couft" (1999) Michigan State Universiry - DCL Jountal of International Law 151, 175.
ot Siluia A. Fernandez de Gemandi , supra note 95, at 184.

" Phakiso Mochochoko, "lntemational Cooperation and Judicial Assistance" in Roy S. Lee (Ed.), I/re

Internationql Criminal Court: The Making of the Rone SÍatute - Issues, Negotiations, Result (The Hague:

Kluwer Law International 1999) 305.
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the purpose for setting up the court. ee Complementarity puts an obligation on states to

cooperate with the coult, where the admissibility of a case has been determined in the

courts favor. It was agreed that the exceptions created under the Prepcom draft statute

will make it convenient for states to evade tlieir obligation to coopelate with the court.l00

The exceptions were thus strictly nanowed to issues of security and conflicting

obligations.

Conclusion

The cornpromises that resulted in and fi'om the Rome Conference have been

criticised for not insisting on "the adoption of the only right ol ideal solution."r0r

Delegates at both committees and the Rome Conference were concerned with assuaging

the misgivings of states without compromising the vision for setting up the cour1. That

was the only way the ICC could have, and did become, a reality. The negotiation of

complementarity, its underlining theme and its implication for the general working of the

court demonstrates that the framers of the statute clearly understood the importance of the

principle to the general success of the ICC initiative; and that they also knew the

implications for a court that was purely at the mercy of states; thus the independent

prosecutor', the self determining jurisdiction of the court, the power of the SC over the

court, the primacy given to the ICC when there is competing interests between the ICC

oo lbid., at 308 -309; see also ICC statute, article 96 (3) & 93 (3); The following safeguards were finally
adopted to ensure that sovereignty is not used as an excuse to negate the rulings of the coutt, or impede its

effectiveness: (i) introduction ofa provìsion by which states are obliged to ensure that procedures are

available under their national laws for all foms of cooperation; (ii) inhoduction of a provision obliging
states to consult with the courl if there are problems that impede or prevents a state fi'oln executing the

request; (iii) avoidance ofspecific reference to national substantive law by allowing states to raise

derogations ffom "existing fundamental legal principles of general application.

'oo Prepcom Draft Statute, supra note 8, articles 87(3) & 90 (2).
10r Michael Plachta, "Contribution of the Rome Diplornatic conference for the Establishment of the ICC to

the developurent of International CriminalLaw" (1999) 5 U.C. Davis Joumal of IntemationalLaw &
Policy I 81,187.
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and another state for the cooperation of a state, and other provisions that would appear to

contradict the complementary regime of the ICC.

This chapter showed the novelty of complementarity as the jurisdictional basis for'

the international criminal julisdiction, the fragile ground on which the delegates had to

negotiate, the resistance of some key states to the ICC initiative and the limited time and

infi'astructure within which they had to negotiate, and the challenges that the foregoing

created for the cour1.l02 These limitations were not lost on the framers of the ICC statute,

as provisions were made for the Preparatory Commission on the Establishment of the

Intemational Criminal Coult to continue when the Rome conference stopped and for the

Assembly of State Parties to meet from time to time to ensure the smooth running of the

court. Provisions were also made for a review conference to be called by the U.N.

Secretary General and for amendment of the statute in deserving situations.

'ot Se. Chapter four of this thesis.
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CHAPTER FOUR

COMPLEMENTARITY IN THE ROME STATUTE: PROVISIONS, PROBI,EMS
AND PROSPECTS

Introduction

This chapter focuses on the ICC statute, and discusses its provisions that have

implications for complementarity. The major challenge that will confront the justices of

the ICC is that despite the existence of international criminal jurisdiction prior to

establishment of the ICC, the courts jurisdiction is novel. Thus the jurisprudence of the

precursors to the ICC would not be of much guide to the court in the determination of its

jurisdiction. The fact that the ICC statute was negotiated in a piecemeal approach and

adopted without proper atternpts at synchronizing its provision also creates some

difÏculties which are also discussed. The statute provides for a regime of state/court

relationship that will ensure that the ICC defers to states in circumstances where a state

demonstrates its willingness and ability to cany out investigations and prosecution.

However, the ICC statute also provided for SC referral of cases to the court to discourage

the SC fi'om setting up further ad hoc tribunals like the ICTY and the ICTR. The ICC

Statute did not clarify the power of the ICC when a case arises from a SC refenal; the

implication of this flaw is also discussed.

This chapter further raises and considers other issues that were contemplated but

not expressly provided for under the ICC statute; the issues of ICC deferral to national

amnesties, truth and leconciliation commissions, political asylums and pardons and the

use of military justice. This chapter explores the literature in this regard, and suggests

guidelines the court can follow in developing its jurisprudence. This chapter concludes

that complementarity as provided for undel the ICC statute is a viable basis for the
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jurisdiction of the ICC, though it will require dedication on the part of the international

community and innovation and skill on the part of the justices of the court. This chapter is

divided into five parts. Part I discusses the preamble of the ICC statute. Paft II examines

the consent legime and the trigger mechanisms. Part III discusses the provisions on

adrnissibility and challenges to the julisdiction of the couft or the admissibility of a case

before the cour1. Parl iV discusses Part 9 of the statute on intemational cooperation and

judicial assistance. Part V examines the obligations arising for states wishing to take

advantage of complementarity under the statute to implement the statute into their

national law. This part focuses on implementation of the statute by Afi'ican states.

I. Preamble

The preamble of a statute establishes its purpose and serves as a necessary tool in

its interpletation.l The preamble of the statute thus provides the basis for the practice of

complimentarity. Paragraph six of the preamble states clearly that, "... it is the duty of

every state to exercise its criminal jurisdiction over those responsible for interrrational

crimes." International crimes are thus within the jurisdiction of every state, irrespective of

where or by whom it is committed. It is only when states fail in this duty that the

jurisdiction of the court would be triggered. This statement has also been used as the

basis for the call on all states to irnplement the crimes under the statute and to exercise

their jurisdiction over such crimes. Paragraph ten provides that "... the International

Criminal Court ... shall be complementary to national climinal jurisdiction." This

statement repeated in arlicle one of the statute is the only direct reference to the nature of

the courls julisdiction as complementary to national criminal jurisdiction. States wanted it

' Tuilotna Neroni and Roger S. Clark, "Preamble and Final Clauses" in Roy S. Lee (ed..) The International
Crintinctl Court: The Making of the Rome StatuÍe: Issztes, Negotiations, Results ( The Hague: Kluwer Law
International, 1999).



established from the onset that the purpose of establishing the couft was not to usurp the

criminal jurisdiction of states but to support it. According to Moreno-Ocampo, the first

prosecutor of the court, "... the absence of trials before this court, as a consequence of the

regular functioning of national institutions would be a majol success."2 Proposals during

the negotiation of the court to group all the sections of the statute that have implications

for the determination of the complementary role of the court into one heading was not

adopted, however attempts were made to ensure that the statute preserved the primacy of

states over the crimes under the courts jurisdiction.

II. Consent to Jurisdiction & Trigger Mechanism.

The requirement of the consent of the state of nationality of the accused person

and that of territolial state before the court can exercise its jurisdiction delimits the

concept of complementarity under the statute.3 By article 12(1), a state that becomes a

party to the ICC statute accepts the jurisdiction of the ICC, thus laying to rest the debate

about the ability of state parties to opt out on specific crimes.a In the debate over the

consent regime to be adopted, some states argued that consent was unnecessary. In their

view, the nature of the crimes under the ICC statute made it imperative that the court

2lntelnational Criminal Cour1, Office of the Prosecutor, Informal Expert Paper, "The Principle of
Complementarity in Practice" available at http.//www.icc-cpi.inllibrary/organs/otp/complementarity.pdf
last viewed
t ICC Statute, aúicle l2(2) provides that if one or more of the following states are parties to this statute or
have accepted the jurisdiction of the couft in accordance with paragraph 3: (a) the state on the territory of
which the conduct in question occurred or, if the crime was committed on board a vessel or aircraft, the
state of registration of that vessel or aircraft [tenitorial state]; (b) the state of which the person accused of
the crime is a national [state of nationality].
a Hans-Peter l(aul, "special Note: the struggle for the International Criminal Coutt's Jurisdiction" (1998)

6/4 European Joumal of Crilne, Criminal Law and Criminal Justice 48. "The opt-in/opt out regime was

developed by the ILC and would have enabled state parlies to the Statute to selectively accept or leject the

competence of the couft for specifÌc crimes and for specific periods of time." See also Elizabeth
Wilmshurst, "Jurisdiction of the Coutt" in Roy S. Lee, supra note l.
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should have universal jurisdiction;' to require specific consent granted an avenue to

frustrate the work of the court. Others felt that the consent of the state with custody of an

accused person would be necessary.6 Th" United States on its own insisted that the state

of nationality of the accused rnust consent before the ICC can exercise its jurisdiction.T It

was finally agreed that the court shall exercise its jurisdiction if the state of nationality of

the accused or the territorial state accepts the jurisdiction of the court.

The consent regime is criticism because where the territorial state and the

nationality state coincide, dictators and tyrants may be shielded from justice for atrocities

committed against their own people.s This criticism does not consider the poweï of the

SC to lefer a case to the ICC. The current situation in Sudan, where the crisis in the

Darfur Region has been referred to the iCC though Sudan is not apafty to the ICC statute

is a case in point.

The discussion on the trigger mechanism to be adopted was very controversial;

while it was agreed that states should have the power to refer cases to the court, India

opposed the proposal that the SC be allowed to refer cases to the court and the U.S.

opposed the proposal that the prosecutor be empowered to independently trigger the

5 The German proposalto the Pr'epcorn [U.N.Doc. AlAC.24g/lggïlDP.2] advocated for universal
jurisdiction and no state consent regime. See also Farbstein Susan Hannah, "The Effectiveness of the
Exercise of Jurisdiction by the International Criminal Court: the Issue of Complernentarity" (2001) E. C.
M. I. Working Paper NO. 12 available on http://vvrv'uv.ecmi.de/rLrbril</58/rvorking+papers/ last visited on
22.04.05. See also the 1994 ILC Statute, the ILC Draft Statute provided for inherent jurisdiction for
Genocide and lequired the consent of the custodial and territorial states for other crimes.
u Korea proposed automatic jurisdiction where either the territorial, custodial or nationality state is a state
party to the ICC Statute [U.N.Doc. A/CONF.183 /C.11L.6].
t U.S Proposal U.N.Doc. A/CONF.l 83lC.11L.70.
I Tirnothy L.H. McCormack & Sue Robertson, Jurisdictional Aspects of the Rome Statute for the
Intemational Criminal CouÉ" (1999) 23 Melbourne University Law Review 644; see also J.A.C. Bevers,
"The Ernerging System of Intemational Criminal Law: Development in Codification and lmplementation,
Iyal S. Sunga (Kluwer Law intemational,l99T)" (2001) 9l2European Journalof Crimes, Criminal Law
and Criminal Justice 159. the author argued that with China, India, Indonesia, Japan, Pakistan, Bangladesh,

Russia, and the USA not been parties to the ICC Statute, ¡nore than half of the world population will not be

covered by the ICC's teritorialjurisdiction; see also Ruth B. Philips, "the Intemational Criminal Cout
Statute: Jurisdiction & Admissibility" (1999) Criminal Law Forum 61,70.
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coul't. A compromise was finally reached that a state party, the SC, and the prosecutor

could trigger the courl. e This compromise has implications for complementarity because

when the SC triggers the court, the primacy of states is dispensed with; thus an SC

lefenal constitutes one of the exceptions to the practice of complementarity under the

statute.

Another exception to the practice of complementarity is the power of the SC to

request the coutt to defer a case to the SC. Article 16 provides that where the SC passes a

resolution to the effect, the ICC shall defer to the competence of the SC, provided the

lesolution was adopted under Chapter VII of the Charter of the LII{. l0 This provision was

included in the statute to ensure that the couft does not infringe on the SC power under

the U.N. Charler.ll It is not clear whether deferal is automatic or subject to an ICC

detelmination that the SC acted within its Chapter VII mandate. However the U.N.

practice supporls the conclusion that it is beyond the mandate of the iCC to determine

when the SC is acting within its Chapter VII powers.'t The implications of the foregoing

for complementarity are that where the courl has detennined that a case befole it is

admissible under article 17, or the states with jurisdiction have waived it in favor of the

ICC, the SC could still ask the court to defer to its competence. The rationale here is that

when the SC acts under its chapter VII powers, it acts on behalf of the international

community. It has been suggested that this provision may be used in deserving situations

to preserve the use of alternative means of accountability by states where international

e Elizabeth Wihnshurst, supra note 4.
r0 The United States lelied on this provision in proposing a resolution barring the ICC from exercising its
jurisdiction over peacekeepers in Bosnia. See Sectu'ily Coztncil Resolulion 1422 of l2 July 2002. S.C. Res.

1422, U.N. SCOR,56'r'Sess. 4572dnrg., UN Doc. S/RES/I422.
rr Molten Bergsmo, "the Jurisdictional Regime of the Intemational Criminal Court (Part ll, Afticle I 1 -19)"
(1998) 6/4 European Journal of Crime, Criminal Law and Criminal Justice 29.
12 David Schweigman , The Aulhori\, of the SecuriQ Council under Chapter VII of the tJ.N. Charter: Legal
Li¡nits and the Role of the International Court of Justice (the Hague: Kluwer Law International,200l).
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standards are met.13 Article 16 lias been criticized because of the possibility of

unrestricted renewal which may be used by the Security Council to undermine the

. t4courl.

m. Admissibilify

Arlicle 17 lists the conditions that would make a case which falls under the

jurisdiction of the court to be inadmissible:

(a) thecaseisbeinginvestigatedorprosecutedbyastatewhichhasjurisdictionoverit,unlessthe
state is unwilling or unable genuinely to carry out the investigation or prosecution,

(b) the case has been investigated by a state which has jurisdiction over it and the state has
decided not to prosecute the person concemed, unless the decision resulted fi'om the
unwillingness or inability of the state genuinely to prosecute;

(c) the person concerned has already been tried for conduct which is the subject ofthe complaint,
and a trial by the court is not permitted under aftìcle 20, paragraph 3;

(d) the case is not ofsufficient gravity tojustif furlher action by the court.

The courl is mandated to defer to national climinal jurisdiction where a state with

jurisdiction exercises its jurisdiction; will be triggered should proceedings at the national

level not prove genuine.'t The standard for the determination of the genuineness of the

national proceedings is the "inability" or "unwillingness" of the state to carry out an

effective investigation or trial.

ri Darryl Robinson, " Serving the Interests of Justice: Amnesties, Truth Cotnmissions and the Intemational
Criminal Couft" (2003) l4 E.J.I.L. 481 .

ra Ruth B. Philips, suprcr note 8, this author is of the opinion that "while the final text fof article l6]
formally limits the SC to what essentially amounts to a 'right to object' to the coults docket, as opposed to
having a 'right to approval' over it, in actuality, and when combined with the possibility of unrestricted
renewals, this provision rernains problematic."

't Oscar Solera, "Complenentary Jurisdiction and Intemational Crirninal Justice" (2002) 84 LR.R.C. 145,

165. Solera sulnmarized the conditions for the ICC intervention thus: (i) that no competent state is
investigating or prosecuting the person concerned forthe same acts that constitute international crirne; (ii)
that no competent state has decided not to prosecute; (iii) that the person concelned has not already been

tried; (iv) that the case is of sufficient gravity to justify fufther action by the court. He further contended

that these factors are cumulative.
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1. Unwillingness and Inabilify

The coult will use the following criteria to determine the willingness or otherwise of a

national criminal j urisdiction :

(a) the proceedings were or are being undertaken or the national decision was made for the pzu'pose of
shielding lhe person concerned from criminal responsibility for crimes within the jurisdiction of
the court referred to in article 5;

(b) there has been an tm.justified delay in the proceedings which in the circumstances is inconsistent
with an intent to bring the perso¡t concerned to justice;

(c) the proceedings were not or are noí being conducred independently or Ìntpartially and they were or
are being conducted in a manner which, in the circumstances, is inconsistent with an intent to
bring the pelson concemed to justice.r6 fEmphasis mine]

These conditions have been criticized. Some scholars view these conditions as

oneïous and vague.tt They opined that it would be diffrcult for the prosecutor to proof

that a state was "shielding the person conceffred from criminal responsibility." Those who

are sensitive to the preservation of state sovereignty, view this provision as empowering

the courl to review the decisions and discretions of national systems.'B To acco*modate

these concerns, a determination of unwillingness should consider "direct or indirect proof

of political interference oÍ deliberate obstruction and delay, general institutional

def,rciencies, procedural irregularities indicating a lack of willingness to genuinely

investigate or prosecute.le In construing "shielding," "unjustified delay," and

'u ICC Statute, article t7(2). Rule 5l furtherprovidesthat"in consideringthematterreferredto in article
lT,paragraplt2,and in the context of the circumstances of the case, the couft may consider', inter alia,
infonnation that the state referred to in article 17, paragraph l, rnay choose to bring to the attention ofthe
court showing that its courts meet intemationally recognized norms and standards for the independent and

impartial prosecution of similar conduct, or that the state has confìrmed in writing to the prosecutor that the
case is being investigated or prosecuted. See the chapter on the negotiation of cornplementarity for further
discussion on the provisions ofarticle l7(2).
I7 Douglas Cassel, "The Rome Treaty for an Intemational Criminal Court: A Flawed but Essential First
Step" (1999) VI Brown Journal of World Affairs 4l; see also Human Rights Watch, Humqn Rights l4tatch

Re¡torî on the International Criminal Court Stalute. Available online at

http:/iwww.hrw.orgreportsgSiicc/jitbwb-07.htrn#l lasted visited 01.01.05 [Hereinafter HRW Report].
l8 Tirrrothy L.H. McCorrnack & Sue Robertson, supra note at 645 authors asserted thus, "the real question

in Rolne was one of demarcation - where to draw the line on the guarantee of national coutts primacy, and

of determination - who would decide on which side of that line a particular case fell.

'' Office of the Prosecutor, Infonnal Expert Paper, "The Principle of Complernentarity in Practice"
available at http.//www.icc-cpi.int/library/organs/otp/complementarity.pdf last viewed 03.03.03

firereinafter Expert Paper] 7, 14; see also lnternational Center For Criminal Law Refonns and Criminal
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"independently" or "impaftially," the couft should refer to international human rights

jurisprudence defining such terms.20

For inability, the statute provides that "in order to determine inability, the court shall

consider whether, "due to a total or substantial collapse or unavctilability of its national

judicial system, the state is unable to obtain the accused or the necessary evidence and

testimony or otherwise unable to cany out its proceedings."2l It has been suggested that

the conditions fol inability are easier to determine. For example, after the 1994 Rwandan

genocide, the Rwandan government acknowledged its inabìlity to handle the situation.22

Some scholars argue that a determination of inability should not be based on "availability

of resources and conformity to all human right standards...but on whether the

proceedings are so inadequate that they cannot be considered genuine proceedings."23 In

Justice Policy (ICCLR), "Complementarity of the Jurisdiction of the Intemational Criminal Court"
available at http:i/w''vw. ichrdd.calenglislr/cornrndoc/publications/demdey/icc-nranual-en-P I 00- 143.pdf
last viewed on 03.03.03 [Hereinafter ICCLR Report] The report opined that a state can demonstrate
unwillingness by " engineering a stay of proceedings, buying off the jury, deliberately violating the
fundamental rights of the accused person orby creating unnecessary delays...[or] deliberately omit[ting] to
plesent critical evidence to the hearing."
20 

h't Ciraklat'v. Turkey, European Couft of Human Righfs, 28 October 1998 available online at
http://rvwrr,.,uvorldlii.olg/int/casesillHRLll99Sll24.html (last viewed 28.05.05), the ECHR held that (l) in
order to establish whether a tribunal is independent ..., a courl should consider such factors as the manner
of appointment of its rnembers and their tenn of offìce, the existence of safeguards against outside
pressures and whetherthe tribunal presents an appearance ofindependence. (2) In orderto establish
whether a tribunal is impartial consideration should be given to the personal conviction of a pafticular judge
in a given case and whether the judge offered guarantees sufficient to exclude any legitimate doubt in this
respect, tn Abdoella v. The Nelhet'lands,European Court of Human Rights, 25 November 1992 available
online athttp://rv,'vrv.rvorldlii.or_e/int/cases/llHRLll992i64.lttt'n I(last viewed on27.05.04), the ECHRheld
that taking a long period of time (almost two years) to transmit case documents from one court to another
may constitute unjustified delay; see also the decision of the Inter-American Court for Human Rights in the
case of Genie-Laca1,s v. Nicaragua, available online at

hftp://rvwrv.wolldlii.org/int/cases/llHRLll99l/3.htnl (last viewed 09.06.05), where the court Iaid down
criteria for detemining shielding, unjustified delay and lack of independence and impartiality.

'' ICC Statute, article l7 (3).
tt 

Susan W. Tienfenbrun, "The Paradox of International Adjudication: Developments in the International
Criminal Tribunal for the Fomer Yugoslavia and Rwanda, the World Couft and the Intemational Criminal
Court." (2000) 25 N.C.J. Int'l Law & Corn. Reg. 551.
23 Expert Paper, supra note I9, at 8, the paper further advocated that the following be considered in

detennining inability; lack ofnecessary personnel,judges, investigators and prosecutor; lack ofjudicial
infi'astructure; lack ofsubstantive or procedural penal legislation rendering system "unavailable"; lack of
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Horvath v. Secretary of State For The Home Departmenl, the House of Lords construed

the term "inability" in determining whether a state lived up to its responsibility in

providing protection to its citizen. The court limited the test to the existence of the

necessary state apparatus and the state's capacity to act under deserving circumstan..s.to

Arlicle 17 has also been criticised on the basis that unwillingness and inability are

very high thresholds and would make it difficult for the ICC to function as the onus is on

the court to establish the inability or unwillingness of a state.25 Since the determination of

admissibility does not affect the guilt of the accused, once the prosecutor establishes a

prima facie case of unwillingness or inability, the onus should shift to the state to prove

otherwise. In an expert paper prepared under the office of the prosecutor of the ICC, it

was determined that where no state has acted, the ICC can exercise its jurisdiction

without more. "Unwillingness," "inability" and "genuine" will be used when a state has

acted but there is reason to believe that their action will not result in justice being done.26

"Genuine" applies to "to carry out the investigation or prosecution" and "to prosecute"27,

and shall therefore be the test for determining both "inability" and "unwillingness."2s To

make article 17 decisions objective, Walker suggests that such a decision should show:

(l)
(2)

A detailed explanation of the applicable laws in the national jurisdiction;
A detailed explanation of why the law was not properly administered;

access rendering system "unavailable"; obstruction by uncontrolled elements rendering system unavailable;
amnesties, immunities rendering system unavailable.
2a Horvath v. Secretary of State For The Home Departntent,House of Lords, 6 July 2000, available online
atlrttp;//r.vrvn,.parliament.tlre-stationery-office.co.uk/paJldl99900lldiudgmtijd000706/holv-1.htrn (last
viewed on27.05.04).
tt HRV/ Reporl, supra note 17. See also Internqtional Covenant on civil and Political R¿glz¡s QCCPR)
article 4l(l)(c) of which provides that "all available domestic remedies have been invoked and exhausted

in the rnatter, in confonrrity with the generally recognized principles of intemational law" See also

European Convention for the Protection of the Human Rights and Fundamental Freedoms, article 26; see

also American Convention on Human rights, article a6(1)(a). in all these instrument availabilify and

effectiveness was used as the criteria for determining the capacity of states.
26 Expeft Paper, supra note 19.

" ICC starute, Afticle l7(lXb).
28 Expert Paper, supra note 19.
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(3) A detailed explanation of what is lacking in the applicable law or legalsystem;
(4) A staternent of exactly whom or what is preventing the independence of the investigation

or prosecution; and
(5) A detailed explanation of how any individualor institutionalobstacle listed is preventing

investigation or prosecution."2e

The court should not examine the whole judicial framework of a state to make an

article 17 determination, every case should be determined on its merit. Each

determination should question the state's ability and willingness to investigate and

prosecute a case, not necessarily the genelal credibility of the national judicial system.3O

A state may have the capacity and the resources to prosecute an aide who participated in

genocide but may lack the moral, technical or financial resources to effectively prosecute

the general who orchestrated the killings. An article 17 determination thus complements

the efforls of the national criminal jurisdiction involved.

2. Sufficient Gravity

Article l7(1) (d) provides that'a case shall be determined to be inadmissible where it

is not of sfficien[ gravity to justify fuither action by the court. It has been suggested that

the court examine the required ntens rea provided under aúicles 6 - 8 to determine

suff,rcient gravity.3l It has also been suggested that where alternative means of

accountability has been used especially for low level offenders, the courl can hold the

case to be inadmissible under this head. Triffterer is of the opinion that when the ICC

determines thata case is not of sufficient gravity to warrant prosecution, a state may still

to Andrew J. Walker, "When a Good ldea is Poorly Implemented: How the Intemational Criminal Court
Fails to be Insulated from International Politics and To Protect Due Process Guarantees" (2004) 106 West

Virginia Law Review 145,275.
30 Expeft Paper, supra note 19 at 1 1.
3r Mohamed M. El Zeidy, "The Principle of Complementarity: A New Machinery to Implernent

IntemationalCriminal Law" (2002) 23 Mich. J. Int'I. L.869 905.
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consider the case of sufficient gravity to warrant prosecution at the national level.32 He

reasoned that article 20(2) will not apply; as such determination by the ICC is not an

acquittal.33

3. Alternative Means of Accountabilitv

Thele is no consensus as to how the ICC would construct article 17 where states

adopt alternative Íìeans of accountability such as truth commissions, amnesties or

pardons.3a Holmes is of the opinion that amnesties and truth commissions should be

recognized as grounds for deferral if they are granted in good faith.3s But Zeidy is of the

opinion that " the ...practice of amnesties or pardons whether in good faith or bad faith

leads to the same conclusion, namely, that they legitimize impunity."36 While att

tt Otto Triffterer, "Legal and Political lmplications of Domestic Ratification and Implementation
Processes" in Claus Kreb & Flavia Lattanzi (Eds.), The Rotne Statute and Dontesf ic Legal Orders (Baden-

Paden: Nornos 2000) 17.
" Ibid.
to Robinson outlined the advantages that a truth commission may hold over prosecution thus: it avoids the
fomalities of ptosecution, gives voice to the victims, builds a cornprehensive record of events, pattems and
causes, provides rneaningfuì official and societal acknowledgement, promotes reconciliation, facilitates
compensation of the victims, educates the public and makes recommendation for the future. However, he
equally noted that prosecution has the following advantages: it deters future violations and thereby helps
spare future victims, it exposes violent extremists as criminals and diminishes their influence, it ends the
cycle of revenge and vigilante justice and establishes the genuineness of the new democratic government;
Darryl Robinson,strpre note l3 at484,489.
tt John T. Hohnes, "The Principle of Complementarity" in Roy S. Lee (ed.), The Internqtional Criminal
Court: The lulaking of the Ronte Stalute - Issues, Negotiations, Result (The Hague: Kluwer Law
International, 1999) 49, 77; see also Expert Paper, supra note I 9, where the following conditions were
suggested for judging the good faith of national amnesties and truth commissions: cornpatibility with
international obligations to bring perpetrators to justice; severify of circumstances of necessity justif ing
depafture; full and effective investigation into the facts; independence and impartiality of the comrnission;
availability of resources and power to the commission, justice for the victims.
36 Moharned M. El Zeidy, supra note 31, at948; see also Timothy L.H. McConnack and Sue Robeúson,
supra note 8, at 646, where the authors opined that amnesty can be construed as a ground for the
deternrination of "unwillingness" under ar-ticle 17. also HRW Reporl supra note 17, where HRW opined
that "national legislation glanting irnpunity far from rendering inadmissible the case before the ICC, may
instead provide clear evidence of the inabiliry or unwillingness of the national systems to prosecute the
crime." See also Declaration on the Protection of All Persons from Enforced Disappearance; in the United
Nations Human Rights Comrnittee Conlmentary on the Report of Argentina, 5 April 1995, the committee
determined that Argentine arnnesty law was incornpatible with the requirements of the covenant. The
cornmittee reasoned that, the law promoted an atmosphere of impunity for the authors of violations of
human rights and consequently undennined the protection of those rights. See U.N.Doc. CCPR/CII9/Add.
46; see also the decision of the Inter-American Court of Human Right, in the case of Batios Alto,
Judgrnent of l4'r' March 2001, the couft held that, "all amnesty provisions, ... designed to eliminate
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international criminal jurisdiction that completely disregards the outcomes of truth

commissions and other means of accountability may be unpopular and unsuccessful, a

clear standard must be set by the ICC on the grounds for the recognition of such

alternative Íreans of accountability. Robinson suggests that the iCC use precise

conditions to determine the genuineness of a truth commission:

(i) Quasi-judicial character: does the decision-making body determine the facts and
assess those facts in accordance with objective criteria? (ii) independence ofthe decision
making body (iii) effectiveness: is the body equipped witll sufficient resources and the
power necessary for its mandate (iv) the arficle 17 objective of 'bringing to justice': to
what extent is the procedure aimed at providing justice (v) necessity: is the deparlure
fi'orn classical prosecution necessitated by cornpelling political social and economic
constraints?37

The ICC should use the same test of 'genuineness' provided for under article 17(1) in

determining whether to defer to a national amnesty or a national truth and reconciliation

commission.

4. A State's Right To Waive Admissibility.

Arlicle 17 is also silent on a state's right to waive admissibility. A state that is willing

and able may still decide to defer to the competence of the ICC.38 In such a situation

would the state still be adjudged unwilling or unable? A provision recognizing the right

of states to waive adrnissibility requirements is important because in the absence of such

a provision, states would labor to investigate and prosecute even when they lack the

responsibility are inadmissible, because they are intended to prevent the investigation and punishrnent of
those responsible for serious human rights violations such as tofture... the said laws lack legal effect and

rnay not continue o obstruct the investigation on the ground on which this case is based or the identification
and punishment of those responsible. . . ."
37 The Experl Paper strongly recornrnended that the ICC should "establish, publicize and consistently apply
clear criteria legarding Truth Commissions and amnesly laws as soon as practicable...to increase

tt'ansparency and certainty...and avoid potential criticism or arbitrariness, facilitate the decision rraking
process of states thinking of establishing Truth Commissions and/ol passing amnesty laws." See Expeft
Paper supra note 19 at24; Darryl Robinson, supra nofe l3; also Garth Meintjes, "Dornestic Amnesties and

Intemational Accountability" in Dinah Sheltorr, (Ed.) InÍernational Crimes, Peace and Human Right: The

Role of the International Criminal Cozrrl (New York: Transnational Publishers 2000).
38 Mohamed M. El Zeidy, slrprq note 3; also Expert Paper, supra note 19, which while recognising this

right also opined that this right should not preclude other interested states fi'om exercising theirjurisdiction
in the matter.
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political will to do so. No state would like to be seen as unable or unwilling to exercise its

criminal jurisdiction. Such a plovision fuilhers the cause of intemational criminal

julisdiction by rnaking it clear that deferring to the coufi does not necessarily imply the

failure of the state machinery.

5. Reasonable Time

Neither arlicle 17 nor the rules of procedure and evidence provide fbr the time frame

aftel a crisis within which states are allowed to act before the ICC can make

determinations of unwillingness oï inability.3e It is expected that the jurisprudence of the

ICC would be able to determine 'reasonable time' within which a state must act after a

crisis to avoid the 'unjustified delay' criteria under article 11. In Abdoella v. The

Netherlands, the European Couft of Human Rights held that taking a long period of time

(almost two years) to tlansmit case documents from one courl to another constitutes

unjustified delay.aO It is suggested that where a state would not reasonably be expected to

act due to an incapacitation of its judicial system by the crisis, the ICC need not wait.

6. Burden ofProof

While many writers are of the opinion that article 17 places the burden of proof on the

court, it has been suggested that:

While the ICC prosecutor could fairly be expected to make a preliminary showing
that there is reason to believe that national proceedings are insufficient, the crossing
of that threshold should shift the burden of proof to the state party in question to

'n HRW Repoft, supra note l7; see also expeft Paper where it was suggested that it is not in every case

where a national systern is deficiency that the ICC should intervene. The prosecutor is advised to help states

develop anti-impunìty strategies, provide advice and technical assistance, and negotiate consensual divisioll

of labor in deserving situations.
a0 Abdoella v. The Nethet.lands,European Couft of Human Rights, 25 November 1992 available online at

htrp://wnw.worldlii.org/int/cases/llHRLll992l64.hfml last viewed on21.05.04; see also Genie Lacayo's

case, lnter-American Court for Human Rights, 29 January 1997, Series A No. 30.
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demonstrate that it's investigative and prosecutorial efforts remain vigorous and. ..4tgenulne

7. Military Justice

It is not clear how the ICC would view decisions of military courls in determining

whether the state in question has exercised its jurisdiction under article ll. The

julisprudence from the inter-American Courl of Human Right suggests that the ICC

should not place any value on such determinations because such tribunals are usually

'accused-friendly'.42 To avoid complications and friction that may arise with a strict

infringement of state sovereignty in this regard, the determination of inability' or

'unwillingness' might be restricted to the end of 'bringing the accused to justice.'

IV. PreliminaryRulingRegardingAdmissibility

Arlicle 18 applies where the prosecutor initiates an independent prosecution or

when a case is referred to it by a state party.Paragraph one obliges the prosecutor to

notify all state parties and interested states of his intention to investigate or prosecute.

The prosecutor may do so on a confidential basis and is permitted to limit the scope of the

information provided to states. This provision has been criticized as unnecessary as it

may give states a further opportunity to fi'ustrate the work of the prosecutor in conducting

a speedy investigation and trial.a3

u' HRW Report, supranote l7; also Expert Paper supra note 19, which posited that"the standard of proof
for admissibility should be a simple balance of probabilities since it does not go to the elements of the

crime but detennination of best forum. The burden of proof should be on the parly raising the issue [or]
...the party with exclusive or superior access to the necessaty infonnation."
a2 Las Palntera's case, Inter-American Couft of Hulnan Rights, Judgement of 6 December 2001. The court

opined thus, " ...the judge hearing a case must be competent, independent and irnpartial. In the case sub

.iudice, the very military forces engaged in f,rghting the insurgent groups are those charged with prosecuting

their peers for executing civilians..." quoted in Hugo Relva, "The hnplementation of the Rome Statute in

Latin American States" (2003) l6 Leiden J. Int'l L.331,349.
asMohanredM.ElZeidy, supranofe3,atg0T.Zeidynotedthatrule52(2)derogatesfromthediscretionof
the prosecutor under afticle l8(1) by empowering states to ask for additional information.
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Paragraph two provides that any state that has investigated or is investigating 'ils

nationals or olhers wilhin ils.iurisdiction' for crimes under article 5 shall inform the court

within one month of the receipt of the information. The prosecutor shall defer to the

competence of that state except the pretrial chamber authorizes him to continue with his

investigation. Under this plovision, the state must prove that it is taking action against the

person in question.oo This avoids a situation where a state claims to be exercising it's

jurisdiction just for the purpose of frustrating the work of the courl. Secondly the state

must show that the investigation is in relation to the crimes under article 5 of the statute

not any ordinary crime. This places states that will want to take advantage of this

provision under an obligation to implernent the crimes under the ICC statute into their

domestic legislation.

Paragraph three ensures that deferral to a state under paragraph two is not used by

states to shield criminals from justice. Thus the deferral can be reviewed after six months

or at anytime the prosecutor gets any indication that the state in question is not exercising

its jurisdiction in good faith. The state to which the ICC defers a case is undel obligation

to inform the court of its progress in the case.a5 It is suggested that failure in this regard

could constitute a ground for the revocation of the defenal. The prosecutor may also with

oo ICC Rules of Procedure and Evidence. U.N. Doc. PCNICC/2000/l/Add.l (2000) available online at

http:/irvww.icc-cpi.int/library/basicdocurnents/rules(e).PDF viewed l5.l 1.04, rule 53 provides that "when a

state requests a defen'al pursuant to arlicle 18, paragraph 2, that state shall...provìde infonnation

concerning its investigation . .. The prosecutor Írìay request additional infonnation fi'om that state." Human

Rights watch is also of the view that only states that are presently investigating or prosecuting should be

granted the light of challenge under this atticle, and that such a state should bear the burden of proof as

they have the relevant information and to put the burden on the coutl would "impose a prohibitively
onerous burden on the court." See HRW Report, sttpra note 17.
ot rcC Skttute, article l8(5).
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the authorizalion of the pretrial chamber obtain or preserve evidence that would not

otherwise be available.a6

There are a number of diffrculties that this provision may necessitate. It is open to

states who are not pafties to the ICC Statute, and who have no obligation to cooperate

with the couft. It is not clear what will happen in a situation where the ICC has deferred

to such states under this article; handed over the accused, all the information and

evidence to them, and the deferal is subsequently revoked by the ICC. Considering the

fact that the purpose of complementarity is not to weaken the courl, a mechanism must be

developed for recovering the accused person and the materials handed over to the non-

pafty state. A non state party taking advantage of arlicle 18 should undertake to abide by

the coutts orders. A state which challenges the adrnissibility of a case under this section

can bring a further challenge under article 19 on the basis of "additional significant facts

or significant change of circumstances." Although article 19(4) restricts the challenge to

the admissibility of a case or the jurisdiction of the court to only once, except in

'exceptional circumstances', there is no guarantee that states will not rely on the

foregoing provisions to delay and frustrate the investigation and prosecution of cases

before the ICC. According to Zeidy, article 18 strengthens complementarity but have the

potential of weakening the court.aT

V. Challenge to the Jurisdiction of the Court or the Admissibility of a Case

The court has the power of detelmining its jurisdiction in every case brought

before it.48 This provision is one of the strongest in the whole statute as it balances the

need to preselve the primacy of states with the demands of an effective court. Neither

ou Ib¡d., article l8(6).
a7 Mohamed M. El Zeidy, sttpra nofe 3.
48 ICC Statute, arricle l9(l).
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states nor the Security Council determine the jurisdiction of the couft in individual cases;

it is the court itself. The effect of this is that although complementarity guarantees the

primacy of states, it is the ICC that will determine when a state claiming to have

exercised its julisdiction deserves deference by the ICC. Article 19 also provides for the

parlies that may challenge the jurisdiction of the court or the admissibility of a case, and

the procedure for such challenges.

Although it has been argued in the confrary4e, it is not settled whether the

admissibility requirements of the statute would apply to cases arising from SC referrals.

A study of the negotiation history of the ICC reveals that the unceftainty sunounding the

admissibility requirements of the iCC statute and the trigger mechanisms results, in pafi,

from the piecemeal approach used to negotiate the ICC Statute. A SC referral contains

within itself the notion of primacy which the ad hoc tribunals exercise over national

jurisdictions. SC refenal is based on its chapter VII powers to determine situations that

threaten international peace and security, and to act on behalf of all states in such

situations. It would be against the spirit and intention of both the IIN Charler and the ICC

Statute for a state to question such determination on the basis that "it is investigating or

prosecuting the case or fthat it] has investigated and prosecuted the case."50 Following the

SC refenal of the situation in Sudan to the court, the Sudanese government has set up a

special court as a way of cilcumventing the jurisdiction of the courl. It remains to be seen

whether the court would defer to the Sudanese court on the basis of admissibility.

Operative paragraph two of SC Resolution 1593 on one breath mandates the Sudanese

ae Molranred M. El Zeidy supra note 3 at912; and Expert Paper, supra note 19, at 2l.The Experts

convened by the OTP could not come to consensus on whether the adrnissibility requirements should apply

to SC referal; see also Ruth B. Philips, "The Intemational Criminal Court Statute: Jurisdiction &
Admissibiìity" (1999) Crirninal Law Forum 61.
to ICC Statute, article l9(2Xb)
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goveffrment to cooperate with the ICC, and on another breath recognizes that "...States

not party to the Rome Statute have no obligation under the Statute."Sl SC Resolution

1593 unfortunately perpetuates the uncerlainty sun'ounding SC referrals to the ICC and

illustrates the continuing tension between state interests and international criminal justice.

While the controversy surïounding SC referrals would continue to impair on the

effectiveness of the couft for the foreseeable future, a resolution consistent with the

obligation of states under Chapter VII of the U.N. Charter would create some ceftainty

and align the coutl with recent developments in international law in that regard.

\/I. Ne Bis In ldem

"No person who has been tried by another court for conduct also proscribed under afticle
6, 7 or 8 shall be tried by the couft with respect to the same conduct unless the
proceedings in the other court:
(a) were for the purpose of shielding the person concerned from criminal
responsibility for crime within jurisdiction of the court; or
(b) otherwise were not conducted independently or irnpartially in
accordance wìth the nonns of due process recognized by international law and were
conducted in a manner which, in the circumstances, was inconsistent with an intent to
bring the person concemed to justice."52

The conditions for admissibility under this provision are the same as the conditions

under article 17. By using "conduct" and not "crime" in the opening paragraph of this

provision, the ICC will respect the decision of a national court, even if the decision was

not based specifically on the crimes acknowledged under the ICC statute.53 The gravity of

the iCC crimes should still be emphasized, encouraging states to incorporate the ICC

crimes into their legislation, strengthen their complementarity regime and thus live up

their lesponsibility to punish for these crimes.

t' United Nations Security Council Resolution 1593 (2005), available online at

http:/irvww.un.orqNeu,s/Press/docs/2005/sc83 51 .doc.htrn lasted viewed 24.08.05
tt ICC Statute, arlicle 20(3).
53 Mohamed M. El Zeidy, suprq noÍe 3 at 935. For example, where an accused is convicted for murder
instead of genocide, the ICC will not try him again based on the same acts. This position was agreed to

during the Rome conference, as some states felt that the distinction between ordinary crilnes and ICC
crimes was unnecessary and would bring conflict.
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The ICC will only intervene where the proceeding befole the national court was not

canied out in good faith. Though some states have argued against this power of the ICC,

saying that it would amount to the ICC exercising appellate jurisdiction over their

national courts, article 20(3) is only consistent with the provisions of article 17, whereby

the ICC only intelvenes in extreme situations to avoid the reign of impunity.

VII. Prosecutorial Discretion Not To Initiate an Investigation

Article 53 gives the prosecutor the discretion not to prosecute where he considers
that:

(a) a reasonable basis does not exist to believe that a
court has been or is being comrnitted

(b) the case would not be admissible under alticle l7
(c) taking into account the gravity of the crime and

nonetheless substantial reasons to believe that an
interests of justice.5a

crime within the jurisdiction of the

the interests of victims, there are
investigation would not serve the

The implication of this article is that the prosecutor can decide not to prosecute a

case, even if the cornplernentarity requirements are met. All he needs to establish is that

'the end of justice' would not be served. However such discretion, like his discretion to

initiate prosecution independently, must be with the authorization of the pre-trial chamber

of the court.55 It has been suggested that where the work of truth commissions meet

internationally acceptable standards, the prosecutor may rely on arlicle 53, and exercise

liis discretion not to initiate an investigation in the interest of justice.56 Fo, .rurnple, the

ICC plosecutor has suggested that if alternative means of achieving justice is reached in

Uganda, then the ICC may consider suspending its investigation in the interest of

so ICC Statute, article 53(l ).tt Ibid.
5ó Darryl Robinson, supra note 13.
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justice.5T The power of the prosecutor in this regard constitutes another exception to the

practice of the complementarity under the iCC Statute.

The conditions outlined in paragraph2 may seem to suggest that complementarity

requirement applies to SC referrals. The use of "or''' after sub paragraph (b) suggests that

the conditions are to apply disjunctively. Therefore reading article 53 in the spirit of the

ICC statute, would lead to the conclusion that although the prosecutor can decide not to

prosecute a particular case arising from a SC refenal, such a determination cannot be

based on article 53(2) (b).

Vm. International Cooperation and Judicial Assistance

State cooperation is vital to complementarity.ss Once the coufi has determined the

admissibility of a case brought before it, the ICC statute obliges state parties, and non

party states that enter into an ad hoc arrangement to cooperate with the ICC, to provide

the court with the required assistance.5n Wh.r. a state refuses to cooperate with the ICC,

the ICC "may make a finding to that effect and refer the matter to the assembly of state

parties or where the Security Council referred the matter to the couft, to the Security

Council."60 The statute of the ICTY and the ICTR obliges states to cooperate with the

tribunals. This obligation stems fi'om the power of the SC to compel the cooperation of

all states when it is exercising its Chapter VII power to maintain international peace and

security. The statute did not provide for the cooperation of states when the court is acting

57 Reuters Foundation, "UGANDA: ICC Could Suspend Nofthem Investigations." Available at
http:/irvwrv.alertnet.org/thenews/newsdeski IRIN/O5I 58e 1f65cfl3 I af987dec5d00012c2.htm viewed on

20.04.05.
5s Most of the provisions on international cooperation have been discussed in chapter three.
to ICC Statute, alticles 86 & 87: obligation under part 9 is effective after the pre-trial chamber has approved

investigation under article 15(4). The pre investigation canied out by the Prosecutor following a referral to

him is refen'ed to as fact finding and will rely on the general intention of the ICC Statute and the general

duty of states to combat impuniqz. See Expeft Paper, supra note I 9, at I 0.
uo ICC statute, afticle 87 (5Xb)&(7).
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on a SC referral. This anomaly would have critical implications for the ICC, especially

where the court exercises its jurisdiction over nationals of non party states. However,

although the court cannot compel states to cooperate with it, individuals indicted by the

court become international fugitives and cannot travel freely.

Article 90 provides for competing requests. Where a state that has been requested

to surrender a person to the ICC fthe requested state] has also received a competing

request fi'om another state fthe requesting state], three options are open to the requested

state. If the requesting state is a state party and the issue of admissibility has been

determined by the ICC, the requested state should give priority to the ICC, othel wise the

requested state should exercise its discretion. The article further provides that where the

requesting state in a non parly state and the requested state is under an intemational

obligation to extradite the person to the requested state, then the requested state should

give priority to the lequest of the requested state. But where no such international

obligation exists, then the lequested state should give priority to the ICC request if the

admissibility requirement has been determined. or exercise its discletion in all other

cases. In exercising its discretion the requested state shall consider:

(a) the respective dates of the requests;
(b) the interests of the requesting state including where relevant whether the crime

was comnritted in its territory and the nationality of the victims and of the person
sought; and

(c) the possibility of subsequent surrender between the court and the requesting state.

It is our opinion that where the requested state which is a state party is under an

international obligation to extradite or is inclined to exercise its discretion in favor of the

lequesting state, it should consider whether the requested state is "willing" and "able" to

prosecute the suspect consistent with its obligation under the ICC Statute. Where there is
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evidence that the extradition would result in "shielding the suspect from justice", then the

suspect must be surrendered to the ICC.

Article 90 did not make any provision for requests for sunender from a non-state

pafty.This omission might have arisen because of the development of the concept of

surrendel which contemplated a relationship with state parties, to avoid the difficulties

that extradition may necessitate. Further as argued else where in this paper, the committee

on international cooperation and judicial assistance which negotiated this provision was

meeting at the same time with the committee negotiating the article on trigger mechanism

and would have concluded their deliberations without knowing the regime of trigger

mechanism that would hnally be adopted. Being that cases arising out of SC referrals

may necessitate obligations for non-pafty states, it is important that the statute makes

express provisions for requests to non parly states. Article 12(3) and Rule 44 seem to

place obligation on non state parties only when they make a declaration under article

r2(3).

IX. Implementation of the ICC Statute

The crux of complementarity is a strong national judicial system. According to

Mochochoko, "making complementarity the cornerstone of the ICC is intended to ensule

that the prosecution of the few does not result in the impunity of many."6l The ICC's

ability to determine when states are unwilling and unable to investigate and prosecute for

the heinous crimes provided for under the ICC Statute is only an aspect of its

complementary regime. The other is to encourage states to develop judicial systems that

6i Phakìso Mochochoko, "lCC and National Courts: Incorporating the ICC principles in National Law":
Paper presented in a conference on the ICC and Af ica in Accra Ghana. 24 -25 Oct, 2003. Available online
at the Africa Legal Aid website http://r,vrvw.afla.unimaas.nl/en/pubs/quafterly/ (last viewed I 1.05.05)
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promote accountability.62 According to an experl paper prepared undel the office of the

Prosecutor (OTP):

"The principle of complementarity is based both on respect for the primary jurisdiction of states
and on considerations of efficiency and effectiveness, since states will generally have the best
access to evidence and witnesses and the resources to carry out proceedings. Moreover, there are
limits on the number of prosecutions the ICC, a single institution can feasibly conduct."63

A necessary follow up to the ratification of the statute would be the

implementation of the statute into national law to enable states exercise their jurisdiction

over ICC crimes and cooperate with the court.óa The prospect of complementarity as the

basis for the jurisdiction of the court lies in a strong regime of implementation of the

statute. Implementation will guarantee fair trial and due process at the national level and

will remove barriers to prosecution like statutes of limitation and immunities.ós Most of

the western states supporting the ICC have implemented the statute into their national law

and amended their constitutions and penal codes to accommodate their obligations under

the statute.66

ó2 
See Bruce Broomhall, "The Intemational Criminal Couú: Overview, and Cooperation with States" and

"The International Crirninal Court: A Checklist for national implementation", in M. Cherif Bassiouni, ed.,

ICC Ratification and NaÍional Impletnenting Legislation (1999) 13 Quarter Nouvelles Études Pénales 45
and I 13; see also Bruce Broomhall, remarks presented at THE PINOCHET PRECEDENT: Individual
Accountability for International Crimes, sponsored by American University 'Washington
College of Law and the Institute for Policy Studies. March 26,2001. available online at lrttp://wu'w.ips-
dc.org/pro.iectsileealscholars/broomhall.PDF last viewed 12.06.05 according to Broomhall, "the ICC is an

incentive for our govemrnents to change their laws. An incentive for state officials to end irnpuniry within
their jurisdictions ...."
63 Infonnal Expeft Paper, supra note 19.
oo otto Triffterer, supra note 31.
ot Human Rights Watch, "A Handbook for hnplernenting the Rome Statute" (2001) Vol.l3 No a(2)
available online at www.hrrv.org last viewed on 01.02.05; see also ICC Statute afticles 27 -29; see also

Convention on lhe Non-Applicability of Statutory Lintitations to II/ar Crines and Crintes against Humanilt
GA Res 2391 (XXll) Annex, U.N.Doc. A11218 (1968). HRW urged "states wishing to avoid ceding their
jurisdiction to the ICC in a particular case...to ensure that such barriers to prosecution do not apply for the

purpose of national trials of ICC crimes."
66 See Human Rights Watch, "lmplementation strategies by: Norway, Finland, the Netherlands and

Germany" available at http:iiwww.hrw.org last viewed 03.04.05; see also Human Rights Watch,

"lnrplementation Strategy Adopted by Australia, New Zealand, Canada, United Kingdom and South

Afi'ica" available at http://u,ww.hnv.org (last view on 03.04.05).
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1. Mapping the Implementation of the ICC Statute in Africa

Most Afiican states have not implemented the ICC statute. Although 27 of the 53

African states are parties to the statute, only South Africa has implemented the statute.6T

While Nigeria, Kenya, Senegal, Congo and Uganda have proposed implementation

legislation, there are still lapses in the proposed laws. The increasing conflict in Africa

emphasizes the need for African states to be encouraged to implement ICC crimes. This

section considers implementation of the ICC statute in Africa, especially in the light of

effective complementarity and prosecution of ICC crimes in Africa.

Ð.. South Africa

South Afiica adopted its ICC implementation legislation, the International

Criminal Court Act, onfhe26\t' of June 2003. The act adopted the ICC Statute in its

entirety, gave the South African courls jurisdiction over ICC crimes, and obliges the

government of SA to cooperate with the ICC.68 The South African constitution does not

provide for immunity neither does it prohibit extradition.6e Th. Criminal Procedural Act

of South Afi'ica has also been amended to align with the ICC Statute on the non-

applicability of statute of limitation on ICC crimer.t0 Th" only problem is the right of

appeal of an order of a South Afiican court to surrender a person to the ICC.7I Generally

the SA implementation legislation serves as a model for other African states as it ensures

67 Jonathan F. Fanton, "U.S. Obstructs Global Justice" Los Angeles Times March 29,2005 available online

at http://vvrvw.latimes.cotn/nervsiopinion/commentary/la-oe-fanton29nar29,0.737383.stol-v (last viewed

30.03.0s).
ut Supro note 65.
6e Sivuyile S. Magungo, " hnplernenting the Intemational Criminal Court Statute in South Africa" in Claus

Kreb & Flavia Lattanzi (Eds.) The Rome StaÍute and Dontestic Legal Orders (Baden-Baden: Nomos 2000)

Vol l, 194.

'o St pra note 45.
7r Sivuyile S. Magungo, szrpra note 68; Magungo argues that where a South African couÉ has determined

that a South African national can be sulrendered to the ICC, the individual should not be allowed to use his

constitutional right ofappeal to frustrate his surrender to the ICC.
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that the jurisdiction of SA courts to prosecute ICC crimes is not inhibited and that the SA

government cooperates with the court.

b. Kenya

Kenya has recently proposed its own implementation legislation, The

International Crimes Bill 2005 fthe Kenya Bill]72. The Kenya bill would be discussed

during a symposium to be organized by the Kenya National Commission on Human

Rights from 14 - 16 July 2005. Article 4 of the bill criminalizes the ICC Crimes; article 5

obliges the Kenyan govemment to cooperate with the ICC, and article 6 adopts the

def,rnition of the ICC statute on genocide, crimes against humanity and war crimes.73

Article 8 restricts the jurisdiction of the Kenyan courts to acts committed within Kenyan

teritory, against Kenyan national or by Kenyan citizens or employe"s.to Atti.le 7 adopts

the genelal principles of international law provided undel the ICC Statute including

article 29 which excludes the applicability of statute of limitation on ICC crimes and

article 28 relating to the responsibility of commandels and other superiors.Ts It is

advocated that the Kenyan Bill be amended to extend the jurisdiction of the Kenyan

courts to persons who committed ICC crimes outside Kenya but are in Kenya at the time

of the trial, the nature of the ICC crimes necessitates such a conclusion. This would also

make it difficult for tyrants who committed ICC crimes elsewhere to make Kenya a safe

haven. It is furlher proposed that article 14 of the Kenyan constitution which protects the

president from criminal prosecution while in office be reconciled with article 7 of the

i2 The Kenya Bill is on file with me.

" Ihid.

'o lhid.

" ICC StqtuÍe, aÍicles 28 &.29.
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draft bill.76 Kenya recently refused to sign a bilateral treaty with the US glanting US

personnel immunity from ICC prosecution.TT

c. Senegal

Senegal was the first Afiican country to latify the ICC Statute. A conference held by the

Senegalese National Commission for Human Right in 2001, "recommended a review of

the Senegalese criminal code to accommodate the crimes defined by the Rome Statute."78

It also suggested that the Senegalese couft be given the power to adjudicate over ICC

crimes, and that presidential and parliamentary immunity should not be a batrier to such

exercise of jurisdiction.Te ICC implementation legislation was subsequently drafted but

has not been passed into 1aw.80 Hissene Hable, a former dictator of Ghana, who was

arrested and charged in Senegal fol tofture was released by the Senegalese Court of

Appeal because "senegal had not enacted any legislation to implement the Convention

against Torture CAT, and therefore had no jurisdiction to pursue the charges..."8l

Implementing the statute would blidge such a gap, enable the Senegalese coufts to

exercise jurisdiction over ICC crimes and ensure that tyrants and dictators are not

guaranteed a safe haven in Senegal.

76 The Constitution of Kenya, available on line at http://kenya.rcborven.conl/constitutionlchap2_l.html#14
(last viewed on 10.06.04)
7i Muriithi Muriuki, "Motion Plan On Refusal of Pact With U.S." available online at

hfip:i/allafi.ica.conr/storiesi200506060326.html (last viewed on 28.06.04)
tt Ëor the Senegaìese draft bill see Gaelle Larogue, A Region of Progress and Promise in Implementing

Legislation" CICC Monitor 23 available at

http://wu,w. iccnorv.org/publications/rnou itor/23lmonito123.20030English.pdf

" Ibid.

'o Ib¡d.
*' Hulnan Rights Watch, "lnternational Justice" HRW World Report 2001 available at

htt¡t://rvr.r,rv.h-rw.orgirvr2kl/specialiicc.htrnl ; see also Pascal Kambale, "The Development of the Habre

Case in Se¡egal" available at http://rvwrv.ips-dc.org/plojects/legalscholars/kambale.PDF
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d. Nigeria

The Nigelian government presented an implementation legislation to the Nigerian

legislature for consideration and adoption in 2001 . The bill is referred to as The Rome

Statute o.f the international Criminal Court (Ratificarion & Jtu'isdiction) Bill 2001 lThe

Nigerian billl. The bill merely annexed the ICC Statute to the preamble of the bill. The

bill did not expressly address possible areas of conflict with Nigerian law like immunity

under s.308 of the Nigerian constitution, non- applicability of statute of limitation and the

extent of universal jurisdiction for ICC crimes.82 The bill was passed by the Nigerian

House of representatives on June 1,2004 and by the Nigerian Senate on the May 19,

2005.83 The bill now awaits presidential assent. It is advocated that the Nigerian

government should revisit the draft statute and make provisions for the julisdiction of the

Nigerian courts over ICC crimes and for the exclusion of the immunity provisions of the

Nigerian constitution over ICC crimes. The implementation legislation did not expressly

oblige the Nigerian govemment to cooperate with the ICC, and this may necessitate some

challenges in the area of surrender of accused persons and investigation by the ICC

prosecutor in Nigeria. The foregoing objections may make it difficult for the Nigerian

government to take advantage of the principle of complementarity under the ICC Statute.

Liability to implement ICC crimes would continue to make Nigeria a safe haven for

tylants. Considering the perennial ethnic and religious crisis in Nigeria. an amendment in

this regard will help strengthen the capacity of the Nigerian judiciary to handle such

*' M. Ladan, "lssues in Domestic Implementation of the Rome Statute of the ICC in Nigeria" Paper'

presented at the round-table session on the implementation of the Rome Statute in Nigeria. The session was

organised by the Nigerian Coalition on the ICC (NCICC) l2 November 2002, National Assembly

Complex, Abuja. Nigeria.
83 Azinazi Momoh Jimoh, "Serìate Ratifies International Crirninal Coutt Tt'eafy" Guardian Newspaper

available inline at http:/iodili.net/news/source12005lmayl20i63.htrnl (last viewed on 07.06.05)
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cases. It will also curb the dictatorial tendencies of Nigerian leaders, and provide the

much needed leadership in the West African sub-region.

Nigeria for example granted asylum to Charles Taylor after the Liberian crisis as a

way of restoring peace in the sub-region, meanwhile Charles Taylor has been indicted by

the Special Court for Siena Leone (SCSL). Nigeria has refused to hand him over to face

tlial befole the tlibunal, prompting some Nigerians to bring an action against the Nigerian

government, in an attempt to compel the Nigerian government to hand over Charles

Taylol to the SCSL, consistent with Nigeria's obligations in international law. The

Nigerian government objected to the courts jurisdiction to hear the action on the grounds

that the cause of action was unknown to Nigerian Law and that the action was statute

barred by the provisions of the Public Officers Protection Acï.8a The courl is yet to rule

on the objection. Further, it would be difficult to prosecute Charles Taylor or any dictator

under existing Nigerian legislations. Although Nigeria has implemented the 1949 Geneva

conventions, Nigeria has not ratihed the Genocide convention 1948, and has not

implenrented the protocols to the Geneva Convention 1961, &. 1988. Crimes against

Humanity and Genocide are not defined by any Nigerian legislation.ss Implernentation

will bridge such gaps.

e. Democratic Republic of Congo (DCR)

The Congolese irnplementation draft bill provides for the plosecution of genocide,

crimes against humanity and war crimes. It also prohibited statute of limitation,

to Floretrce Or'etade, "Govemment Asks Court To Dismiss Amputees Suit Against Taylor" Nigerian

Guardian Newspaper', l0 June 2005 available online athttp:i/odili.net/news/sourcel2005ljunll0/2i.htnrl
(last viewed on 10.06.04).
85 Justice C. C. Nweze, "lmplementing Legislation on the ICC Statute - The Case of Nigeria" Paper

Presented at a conference on the ICC and Africa. Organised by Africa Legal Aid in Accra Ghana,24 -25

October 2003. Available online at the Africa Legal Aid website:

http ://www.afl a. u n i nr aas. u l/enipu bs/q u arterly I (l ast viewed I I .05.0 5).

106



amnesties, pardons and immunities for ICC crimes.*6 Th. draft bill also expanded the

defìnition of the crimes undel the ICC Statute thus empowering the national coutts to

prosecute cases of genocide and crimes against humanity even where the high threshold

provided for under the statute are not met. Article 33 of the draft bill provides that "the

DCR shall cooperate fully with the court in its investigations and prosecutions." Article

18 of the draft bill fui'ther provides that the DCR courts shall exercise universal

jurisdiction over ICC crimes provided the suspect was within the jurisdiction of the state.

Amnesty international has criticized this provision as not wide enough to enable DCR

live up to its obligation to bring perpetrators of ICC crimes to justice.sT Article 18 is

consistent with the implementation legislation in other jurisdictions and is consistent with

the suspect's right not to be tlied in absentia under the ICC statute.8s Amnesty

International further criticized the draft statute for not expanding on the definition of

crimes and not limiting the defenses available to suspects.se Th"y algued that since the

ICC statute was negotiated to accommodate several state interests, implementation

legislation should cover up for the gaps that the compromises reached in Rome may

necessitate.eO Despite these cliticisms, which are not peculiar to the DCR, the DCR

implementation bill is commendable; especially considering the scourge of war which the

country has experienced for ovel five years.

*u DCR Draft ICC Implementation Bill, articles 10 &. l7; see also Antnesty International, "Democratic

Republic of Congo: Memorandum Concerning The Draft Implernentating Legislation for the Rome Statute"

AI Index AFR 621031/2003 available online at

http://rveb.amnesty.olgilibraly/inclex/engAFR6203l2003?Open&oÈeng-COD (last viewed 22.06.05).

" ib¡d.; see also Amnesty International, "Universal Jurisdiction: The Duty of States to ellact and Implement

Legislation" AI Index: IOR 53/002-018/2001.
"" Supra note ó5.
8e Amnesty on DCR, supra note 86.

'o lbid.
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f. Uganda

The Ugandan draft implementation legislation adopts the dehnition of crimes

provided under the statute and provides for the jurisdiction of national coutls over ICC

crimes.ei Such prosecution. however, must be with the consent of the prosecutor.n' The

legislation also provides for the irrelevance of the official capacity of the suspect, though

amnesty international criticized this provision as not clear on whether it applies only to

ICC prosecutions ol also to national proceedings.e3 Article 18 furlher provides for

universal jurisdiction when the accused is either present within Uganda or an employee of

the Ugandan govefftment. Passing the Ugandan ICC Bill would promote the cause of

justice in Uganda as it obliges the government to cooperate with the ICC and to prosecute

in deserving cases. The Ugandan crisis is one of the four situations being investigated by

the ICC prosecutor.

g. Sudan

Sudan is not a pafty to the ICC statute but the reference of the situation in Sudan

to the court by the SC brings it under the jurisdiction of the court.ea The Sudanese

government subsequently set up a special courl for the purpose of circumventing the

jurisdiction of the ICC under the concept of complementarity. In its letter to the Security

Council defending the setting up of the special climinal coutl, the Sudanese govemment

alluded to the independence of their judiciary and claimed it was "capable and

er Ugandan Draft ICC Lnplementation Legislation.
o2 lbict., artìcle 17.
ei Arnnesty International, "Uganda: Concerns About the International Criminal Court Bill 2004" available

online at http://rveb.arnnesty.org/libraryi Index/ENGAFR-590052004?o¡ren&oÈENG-UGA
(last viewed 22.06.05).
ea Securiry Council Resolution 1593 (2005), supra note 51.
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desirous."es Although Sudan is not a state party to the ICC Statute, their refusal to

sun'ender their nationals to the courl is based on their argument that their judiciary is

"capable" and "desirous" of investigating and prosecuting those accused of committing

ICC crimes: the sarne conditions on which the ICC would defer to a state under its

complementarity julisdiction. While it remains to be seen whether the ICC will defer to

the Sudanese special court (SCC), the subject matter jurisdiction of the SSC is

ambiguous.e6 Th. special court has no jurisdiction over genocide or crimes against

humanity, thus making it unlikely that the demands of complernentarity would be met in

the event the ICC considels the proposal to defer to the special courl. More so, the

Sudanese government has been accused by the united nations of shielding the individuals

responsible for the atrocities; the SC refenal was a response to the government's failule

to call the Islamic militia to account for the grave crimes. While it is envisaged that the

special courl may end up trying some low level offenders, the ICC would still have to try

the key players, especially some key government officials indicted by the ICC. The

atternpt by Sudan to take advantage of complementarity brings out the obligation that

even non pafty states would have to implement ICC crimes into their national

legislations.

o-t Unitecl Nations Security Council "Letter dated 18 June 2005 fi'orn the Chargé d'affaires a.i. of the

Perrnanent Mission of the Sudan to the United Nations addressed to the President of the Security Council"
U.N. Doc./3/20051403.
eó The special court has jurisdiction over (a) acts which constitute crimes in accordance with the Sudanese

Penal Code; (b) any charges submitted to it by the committee established pursuant to the decision of the

minister of justice.. .; (c) any charges pursuant to any other law as determined by the Chief Justice: see

Decree On The Establishment of The Special Criminal Courl ON The Event in Dat fiu', article 5 annexed to
"Letter dated l8 June 2005 from the Chargé d'affaires a.i. of the Perrnanent Mission of the Sudan to the

United Nations addressed to the President of the Securiry Council" U.N. Doc./S/2005/403.
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2. The Way Forward for ICC Implementation in Africa.

Although a number of African countries have made attempts to implement the

ICC statuteeT, only the ones discussed above were accessible at the time of this writing.

Regional organizations like the South African Development Community (SADC) and the

Economic Confèrence of West Afi'ican States (ECOWAS) have been making concefted

efforts at encouraging theil member states to implement the ICC statute.es A number of

western countries have been helping African countries with both technical and financial

aid in this regard.ee This practice is encouraged, as many countries in Africa lack the

financial and technical capacity to effectively implement the ICC statute. HRW advocates

a strong committee on implernentation within the assembly of state parties.l00 Broomhall

advocates that strong internal pressure by NGO's and civil societies and intemational

pressure by key countries in the ICC project would encourage Afi'ican states to ratify and

irnplement the ICC statute.l0l African states should be encouraged in implementing the

ICC statute to provide for effective prosecution of ICC crimes, thus promoting

accountability, justifying the concept of complementarity and ensuring that the resources

of the ICC is preserved for extreme situations.

e7 Countries cunently implementing the ICC statute in Africa include Niger, Senegal, Congo, Benin,
Ghana, Namibia, Siena Leone, Gabon, Botswana, Namibia, Nigeria, Uganda andZambia. See Hurnan

Rights Watch, "The Status of ICC Implementation Legislation" available at

http://rvww.hrw.olg/campaign/icc (last viewed on 03.04.05).
o8 ECOWAS-ICRC Seminar on the Ratification and ìrnplementation of the ICC Statute

29-31 Januaty 2002 available online at

http:/irvwrv. iccnorv.olg/colrfèr'enceslneetings/repottsdeclarations/africarepoltsi2002lAbidjanReporlECOW
ASFeb02.pdf (last viewed on 10.06.05).
ee Canada helps ECOWAS states with their implementation strategies, France provides Cameroon with

inrplementation assistance, and "New Zealand is considering providing technical assistance to states within

the Pacific region: HRW, supra note 54
too rbid.

'o' Bruce Broomhall, "(Post-)Conflict States and the Intemational Criminal Court" (2002)21 ICC Monitor,

available online at http://www.iccnow.org (last viewed 16.06.05).
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Conclusion

This chapter has discussed some of the provisions of the ICC statute which have

direct implications for the effective practice of cornplementarity; showing how the

definition and delimitation of tlie crimes under the statute, the trigger mechanism and the

power of the Security Council were framed to ensure an acceptable but effective courl.

This chapter argues for the primacy of the ICC in cases arising out of situations referred

to the ICC by the SC. This chapter fuither advocated for some guidelines that the court

will follow in determining admissibility in a case before it and makes a case for the

amendment of the ICC Statute to harmonize its provisions and ensure a smooth practice

of complementarity. This chapter finally examines the obligation that complementarity

places on states to irnplement the statute, arguing for more pressure to be put on Afi'ican

states to implement the statute to guarantee that the court is not overwhelmed with cases.

This chapter concludes that complementarity is an effective mechanism for the

enforcement of international criminal law, but would need the understanding and support

of the international community, the skill and wisdom of the judges and the resoluteness,

responsiveness and tact of the prosecutor to develop and mature.
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CHAPTER FIVE

RECONCILING THE UNITED STATES AND THE INTERNATIONAL
CRIMINAL COURT: THE PROSPECT OF COMPLEMENTARITY

Introduction

The United States has always been at the forefront in promoting an intemational

criminal jurisdiction. They participated in all negotiations that led up to the adoption of

the ICC Statute in Rome. 1 The United States presented official positions in most

committee meetings where provisions of the ICC Statute were negotiated, and many of

the U.S. positions were adopted.2 However, the U.S. rejected and voted against the ICC

statute in Rome. President Clinton subsequently signed the treaty on 31 December, 2000,

the last possible date for any state to become a party to the treaty.3 However, when

President Bush came into power in2002, his administration withdrew the signature of the

United States from the ICC Statute, and adopted a policy of active opposition.o Th"

I Report of the Prepat"atory Committee on the Establishment of an International Criminal Corzrt U.N. Doc.,
A/CONF.183 /2 (1998).
t Uttit"d Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court, Summary Record of the 9tl'Plenary Meeting. U.N. Doc. A/CONF.183/SR.9, page 8, para.
49; U.N.Doc. A/CONF. 183/C.l/SR.14, page 5, para. 34.
3 "statement on the Rome Treaty on the hternàtional Criminal Court" 37 Weekly Comp. Pres. Doc. 4, 4
(Dec. 31, 2000), the president explained that he was only signing because this gave the U.S. the opportunity
to continue to negotiate with the other state parties on concerns of the U.S. He made clear that the United
States will not ratify the ICC statute until those concerns are addressed. See also Thomas M. Franck and
Stephen H. Yuhan, "The United States and the International Criminal Court: Unilateralism Rampant."
(2003) 35 New York University Journal of International Law and Politics 519,522.
4 "Is a U.N Intemational Criminal Court in the U.S. National Interest?" Hearing before the Sub-Committee
on International Operations of the Committee on Foreign Relations United States Senate, l05th Congress,
2nd Session, July 23, 1998. (Y 4.F 7612:5.Hrg.105-724) 13. Available at
http://www.amicc.org/docs/SlOC7_23_98.pdf viewed 10.10.04 at 2, According to U.S. Senator Grams:
"The U.S. must aggressively oppose this court each step of the way, because the treafy establishing an ICC
is not just bad, but I believe it is also dangerous.... Should this court come into existence, we must have a
firm policy of total non-cooperation, no funding, no acceptance of its ruling, and absolutely no referral of
cases by the SC.... The administration will actively oppose this court to make sure it suffers the same fate
as the League of Nations.... [F]or this court, truly I believe, is the monster that we need to slay. John
Bolton, another U.S spokesman, said: Regrettably, the Clinton administration's naiVe support for the ICC
has left the US in a worst position intemationally than if we had simply declared our principled opposition
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administration further signed into law, the American Service-Members' Protection Act

2002 (ASPA). The ASPA's main objective is to forestall any further participation by the

U.S. in the ICC negotiations. The U.S. also engaged in a campaign of eliciting bilateral

agreements from other states to the effect that no personnel of the U.S. be handed over to

the ICC for trial.s Further, the U.S. brought a resolution before the Security Council in

2002 to the effect that peace-keeping troops in Bosnia should be exempt from the

jurisdiction of the ICC. The U.S. is mainly concemed with the possibility that the court

may exercise its jurisdiction over U.S. nationals, without its consent, in politically

motivated trials. However, the ICC statute was predicated on the concept of

complimentarity to forestall such ill motivated trials.6In other words, the ICC will not

exercise its jurisdiction where a state with jurisdiction has exercised its jurisdiction, or

has expressed its decision to exercise its jurisdiction.T The ICC will complement national

criminal jurisdictions and not supercede them. Complementarity has however not won the

confidence of the U.S.

This chapter examines the contribution of the United States to the making of the

ICC statute and the grounds on which the United States rejected it. This chapter attempts

to answer some of the queries raised by those objections. It then turns to the principle of

complementaily as provided for under the ICC Statute, and examines how an effective

practice of complementarity can be used to resolve the principal problem between the

U.S. and the ICC. This chapter concludes that a strong and effective ICC is in the best

in the first place. . . . Why we should believe that bewigged judges in The Hague will prevent what cold steel
has failed to prevent remains entirely unexplained."
5 Bilateral Immunity Agt'eements,20 June, 2003. Online at the website of Human Rights'Watch,
http://www.h¡w.org (viewed on 1 0. 1 0.04).
u lb¡rt., Preamble; art I and art. 17.

' Ib¡d., art.ll.
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interest of the U.S, and that complementarity may be the means through which the

hesitant U.S. can be convinced to join the ICC and the rest of the world in building this

landmark institution.

Benefits of U.S Participation in the ICC Project

The U.S was actively involved in the formation of the Nuremberg tribunal, the

International Criminal Tribunal for the former Yugoslavia (ICTY), the Intemational

Criminal Tribunal for Rwanda (ICTR) and the Special Court for Sierra Leone. t They

have invested resources and manpower into the initiative, and support for the ICC will

further consolidate the grounds gained in those efforts. U.S. participation will maintain

their leadership in the maintenance of intemational peace and security. The ICC will

provide a uniform and standardised system in criminal adjudication and will therefore

protect the military personnel and officers of the U.S from facing trials before the courts

of 'suspect' states. Following the events of 11 September, 2001 and the war against terror,

the ICC can provide a forum that will be seen as impartial and fair for the trial of persons

like Saddam Hussein and Osama Bin Laden. U.S. participation can ensure stability for

the intemational community. Two permanent members of the Security Council are

already party to the ICC Statute.e lt is doubtful that the Security Councii will be able to

come to a consensus on the establishment of another ad hoc tribunal in the future.l0 The

refusal of the U.S. to join the ICC will reinforce the argument that the U.S. does not

8 Michael P. Scharf, "The United States and the ICC : The ICC's Jurisdiction Over Nationals of Non-party
States : A Critique Of the US Position". (2001) 64Law & Contemp. Prob. 67, 108. They were actively
involved in the formation of the Nuremberg Tribunal, the Intemational Criminal Tribunal for the former
Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR) and the Special Couf for
Sierra Leone.
n These countries are Britain, and France. The Secwity Council has recently referred the crisis in Darfru to
the ICC.
to The U.S abstained dwing the U.N Security Council Resolution referring the situation in the Darfur
region of Sudan to the ICC.
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respect the rule of law, and that they are against muitilateralism. The objections of the

U.S. to the ICC are not fatal, and the U.S stands a better chance at affecting the final

outcome of the ICC as aparty than as an observer.ll

On the other hand, the ICC would need the help of the U.S to be successful. It will

need financial, political and moral support from the United States to be effective. The

enforcement of its decisions may need pressure and force, which the U.S. can provide. If

the U.S refuses to provide the needed help, either of two consequences may follow; the

international community may learn to look elsewhere, which is not good for the foreign

policy of the U.S, or the ICC project may collapse. This also is not in the best interest of

the U.S, because it would have lost the confidence of its allies who are pioneering the

ICC project. The war on terror has sufficiently shown that the U.S. can-not 'go it alone.'

il. Exploring U.S. Resistance to the ICC

In light of U.S. history with the ICC, it is difficult to grapple with U.S. opposition

to the court. U.S. opposition during the Rome Conference was based on the ability of the

prosecutor of the ICC to initiate proceedings and on the possibility that the ICC may

exercise its jurisdiction over nationals of non-party states.12 Several other reasons were

subsequently advanced to justify U.S. resistance to the court. 13 This section now

examines the principal objections.

lr Arure-Marie Slaughter, 'AEI Conference Trends in Global Governance: Do they threaten American
Sovereignty? Articles and Response: Building Global Democracy " (2000) I Chicago Journal of
International Law 22 3, 22 5 ; tttts author opined that "U.S. power depends not only on participating in
international institutions but also on leading them. . .. Instead of rejecting international institutions and
treaties, we must work to shape them so that they conform to U.S interests."
12 United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Couf, Summary Record of the 42"d Meeting, U.N. Doc. A/CONF.l83 \C.1/SF*.42,page 4,para.
21 -23.
13 Bringing up so Ívrny other reasons why the U.S cannot support the ICC project, gives the impression that
the U.S is just looking for reasons to justify its rejection of the ICC Statute since it was involved in all the
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1. Jurisdiction Over Non-Party States

The ICC statute provides that the court shall have jurisdiction if either the

territorial state or the state of nationality of the accused person consents to jurisdiction. 1a

The United States fought hard during negotiations to ensure that the consent of the state

of nationality of the accused was obtained before the ICC exercises its jurisdiction.l5

They argued that, as a state that is constantly involved in peace-keeping operations, their

nationals could easily become victims of this provision, if officers of the state in which

they intervene decide to drag them to the ICC in a politically motivated trial. During the

final moments of the Rome conference the U.S attempted to ensure that its position was

embedded in the emerging Statute, by proposing an amendment to the effect that, 'either

both the states of nationality and territoriality should consent to ICC jurisdiction or

liability should be exempted for official actions of non party states.t6 Other states felt that

making the consent of the State of nationality of the accused compulsory for the exercise

of the jurisdiction of the ICC would be counter productive, as states may not be willing

to hand over their personnel for trial.l7

Some defenders of this U.S. position create the impression that bringing a national

of the U.S. before the ICC amounts to bringing the United States before the ICC.18 The

negotiations and did not maintain an official position that the Statute would be rejected if all those factors
were not taken into consideration.
to ICC Stotute, afücIe 12.
t' United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Court, U.S Proposal, U.N. Doc.A/CONF.l83/C.l/L.90 (1998)
tu lbid.; See also Roy S. Lee, "The Rome Conference and its Contributions To International Law", In Roy
S. Lee (ed.), The International Criminal Courf: the Making of the Rome Statute: Issues, Negotiations,
Results.(The Hague: Kluwer Law International 1999) 24,25
t'Ibirt.
r8 Broomhall Bruce, International Justice & the International Criminal Court; Between Sovereignly and
the Rule of Law (New York: Oxford University Press, 2003), 164 - 5.
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ICC statute does not place any obligation on any state that did not consent to be bound.le

There is a difference between placing an obligation on a non-party state and exercising

jurisdiction over the nationals of a non-p arty state.2o The Nuremberg Tribunal created

precedent for the doctrine of individual responsibility, i.e., denytng individuals the liberty

of committing atrocities with impunity under the veil of statehood.2l Pursuant to

doctrines of universal jurisdiction22 and territorial jurisdiction,23 states can punish persons

who commit offences of the nature prescribed by the ICC statute.toso*" writers have

argued that, although tenitorial jurisdiction and universal jurisdiction are acknowledged

as accruing to states, it is unknown to law for such power to be delegated to an

intemational tribunal. t' This argument is inconsistent with the Nuremberg precedent and

offends coÍìmon logic. In its report to the Security Council, the U.N. Commission of

Experts for the Former Yugoslavia also adopted this position.26 This opinion of the U.N

tn lb¡d. Note that the obligation on non-parfy states to cooperate with the court when its jurisdiction is
higgered by the SC acting under its Chapter VII powers is not an obligation imposed by the statute but by
the U.N. Charter.

'o lbid.

" Ib¡d.
t' A.G. of the Government of Isreal v.Adolf Eicttntann,ILF. 36, 5,287 , para. 10; Ian Brownlie , Principles of
Pubtic International Law 6h ed. (New York: Oxford Universify Press, 2003) 565.

" The Genocide Case (Bosnia and Herzegovina v. Yugoslavia) ICJ Reports (1996), 615-616; Ian Brownlie,
Principles of Public International Law, 6th ed., (Oxford University Press, 2003) 568.

'* Thomas Franck & Stephen H. Yuhan, supra note 3, at 553; according to Franck, "the Rome statute does
not subject US personnel to new liabilities. Acts of genocide, crimes against humanity and war crimes are

subject to universal jurisdiction. Even in the absence of the ICC, a state would be within its prerogative
under customary law to prosecute and punish US nationals who have committed the acts set forth in the
Rome Statute."
t' Ktistafer Ailsliger, "Why the United States Should be Wary of the ICC: Concerns over Sovereignty and

Constitutional Guarantees " (1999) 39 Washburn L. J. 80.
26 Interim Report of the Independent Commission of Experts Established Pursuant to Security Council
Resolution 780 (1992), P 73, U.N. Doc. 5125214 (1993) According to them, states may choose to combine
their jurisdiction under the universal principle and vest this combined jurisdiction in an international
tribunal. The Nuremberg International Military Tribunal may be said to have derived its jurisdiction from
such a combination of national jurisdictions of the state parlies to the London Agreement setting up the
tribunal. See also Michael P. Scharf, supra note 21, at 105.
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Commission of experts has received strong support from the international human right's

community.2T

The U.S. is signatory to many treaties that give state parties jurisdiction over the

nationals of non-party states.28 The courts of the U.S. have exercised such jurisdiction

over nationals of non-party states to some of these treaties.2e The United States has also

been involved in the formation of international tribunals that have exercised jurisdiction

over the national of non-party states.30 While the foregoing discussion appears to justify

the possibility of the ICC exercising its jurisdiction over nationals of non-party states, the

ICC statute made several provisions that make such possibilities remote. Numerous state

consents are required before the ICC can exercise its jurisdiction. Even where the

required consents have been obtained, the ICC is still required under the principle of

complementanfy to defer to any state which expresses its ability and willingness to

exercise its jurisdiction over the case. Moreover, Article 98 of the statute further limits

27 Michael P. Scharf, supra note 8.
28 Thomas M. Franck and Stephen H. Yuhan, supra note 3, at 546, U.N Charter, afücle 2 (Some writers
have argued that the power under this provision is as a matter of force and not law. Whatever the case, the
important fact to note is that under the U.N Charter, state parties can exercise jurisdiction over non-parties);
Geneva Convention for the Atnelioration of the Condition of the Wounded and Sick Armetl Forces in the
Field, art. 49-50, 6 UST 3 t 14, 3146,75 U.N.T.S 31, 62 (identifying grave breaches and establishing duty
to prosecute); Geneva Convention for the Ameliot"ation of the Condition of l\/ounded Sick ancl Shipwiecked
Members of Armed Forces at sea, art.50-51,6 U.S.T 3217,3250:75 u.N.T.s 86,116 (same); Geneva
Convention Relative to the Treatment of Prisoners of V[/ar, art. 129-130,6 U.S.T 3316,3418 _ 3420,75
U'N'T.S 136, 236 - 238 (same); Geneva Convention Relative to the Protection of Civilians Persons in
Time of l4/ar, art.l46 - 147 6 U.S.T. 3516,3616 - 3618, 75 U.N.T.S. 287 (same).

" In Unitecl States v. Yunis 924 F.2D 1086 D.C.Cfu 1991, the D.C Circuit Court of Appeals convicted the
accused who was a national of a non-parfy state to the hostage convention (Lebanon) and which did not
consent to the prosecution. In United States V Reziq 734 F.3D 1121 (D.C.Cir 1998), the conviction of a
Palestinian for hijacking an Egyptian aircraft in Greece was sustained. This was irrespective of the fact that
Palestine l,vas not a parly to the hijacking convention under which Reziq was convicte d.. In United States V
Marino - Garcia 619 F.zD 1373, 1383, 1386-87 (llt Circ. 1982), the U.S Court of Appeal for the
Eleventh Circuit held that the U.S has jurisdiction to prosecute crew members of two stateless vessels under
the 1958 Law of the Seas. In this case, the crew men were from non-parfy states (Hondwas and Columbia)
to the 1958 Law of the Seas. There have been attempts to justify these decisions on the ground that the
relevant states did not object to the exercise of jurisdiction by the U.S court. As much as one doubts if the
outcome would have been different if those states had objected, it is noteworthy that the ICC provides for
the consent of the state of nationality to be sought in such circumstances: Art. l8(1) ICC Statutè.
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the obligation of state parties to cooperate where their obligations under the Rome Statute

"would require the requested state fstate party] to act inconsistently with its obligations

under international agreements pursuant to which the consent of a sending state is

required... ."31 This provision was specif,rcally incorporated to accommodate the fears of

the United States.32 The only way the ICC can exercise its jurisdiction without deference

to a state is where a situation is referred to the court by the Security Council, in the

exercise of the Council's Chapter VII powers under the U.N. Charter. However, as a

permanent member of the SC, no resolution can be passed by the SC referring a case to

the ICC without the 'approval' of the U.S.

From the foregoing, the possibility of the ICC exercising its jurisdiction over the

personnel of the U.S. without their consent is remote and cannot justify rejection of the

court. In the unlikely situation that U.S personnel are handed over to the court in a

politically motivated tnal, it still serves the interest of the U.S to have their personnel

tried by the ICC than by the judiciary of a mischievous state.

30 Michael P. Scharf, supra note 8, at 109. The ICTY has indicted officials of Serbia. This is despite the fact
that the U.S and its NATO allies maintained that Serbia at that time was not aparty to the U.N Charter.

" ICC Statote, art.98 (2)

" Thomas M. Franck and Stephen H. Yuhan, supra note 3, at 535; see also North Atlantic Treaty
Organization SOFA, art.7. available at htþ://www.nato.inldocu/basictxt/b510619a.htm viewed on
13/11/04: The U.S usually enters into Status of Fot'ce Agreement ISOFAJ with counnies in which they have
a military presence. The implication of most of these SOFA agreements is to give the U.S jurisdiction over
offences committed by members of its armed forces. Thus, Art 98 recognises these SOFA's and would
therefore exclude the jurisdiction of the ICC over such U.S personnel.
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2. The Independent Prosecutor

Articles 13(c) and 15 of the ICC Statute give the prosecutor the power to initiate

investigations proprio motu33. The United States fought against this provision.3a Other

states felt that it was necessary to equip the prosecutor with such power to enable the

court to function in situations where political considerations impede state and Security

Council referrals.3t The U.S. felt that such powers could be politicised by a hostile

prosecutor, especially when the court is overwhelmed with complaints.36

The ICC Statute foresaw this danger and incorporated safeguards against an

'ambitious prosecutor'. The statute requires that the Prosecutor shall first analyse the

seriousness of the information received before engaging in any investigation.3T The

subject matter jurisdiction of the ICC, which the United States was instrumental in

drafting,38 was limited to the most serious intemational law crimes.3e Crimes against

humanity were defined as murder, extermination, enslavement, committed as "part of a

widespreød or systematic attack."oo The acts defined as war crimes, must also have been

committed "as part of a plan or policy or as part of a large-scale commission of such

33 Proprio motu meaîs'by one's own motion'; of your own initiative, independently: Hutchinson
Encyclopedia (Helicon Publishing ltd. 2000), available online at
http://www.tiscali.co.uk/reference/dictionaries/difficultwords/data/d0010446.html last viewed 12.12.04.
3a United Nations Diplomatic Conference of Plenipotentiaries on the Eslablishment of an International
Criminal Court, supra nofe 27, page 4.
3s, 

Senate hearing, supra note 3, at 13 see also Kristafer Ailsliger, supt a note 25.
36 Senate Hearing, ibid at 13.
t' ICC Stotute, art. 15 (2).
tt lJnited Nations Diplomatic Conference of Plenipotentiaries on the Estabtishment of an International
Criminal Court, supra note 25, page 8, Para. 49; Senate Hearing, supra note I at 16, David Schaffer
explained that, ' ... the provision on crimes against humanity and war crimes were scrubbed and negotiated
with tireless effort by U.S negotiators... it [ICC] should be dealing with a high level commission... on a
widespread massive scale... in response to any such referral we could easily defeat it because it has not
met that test.

" P"ggy E Rancilio, "From Nuremberg to Rome: Establishing an International Criminal Court and the
NeedforUSParticipation".(2001)T8UniversityofDetroit MercyLawReview2gg,30l-5.
oo ICC Stotute, art.7(l).
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crÌmesÏ ot Establishment of the required mens rea circumscribes the prosecutor's

discretion. Where the prosecutor decides to proceed with investigation, he will need

authorisation from the pre-trial chamber before proceeding.o'If the pre trial chamber

rules in his favor, such a determination can still be challenged at the appeals chamber of

the Court.a'It is argued that judicial oversight will ensure prosecutorial accountability,

thus constituting a further check on prosecutorial overzealousness.44

Furthermore, Article 12 provides that, before the court exercises its jurisdiction,

the state of nationality of the accused, or the state on whose territory the conduct in

question occurred, must consent to the court's jurisdiction.os Even where the required

consent has been obtained, the act still provides that the court shall cede jurisdiction to a

state which has jurisdiction over the matter in question, where the state has indicated its

interest in handling the case. 
o6 The Security Council may request the Court not to

commence or proceed with any matter.aT This power of the Security Council also serves

as a check in the unlikely event that both the prosecutor and the judges of the ICC have

acted in bad faith. The Statute further requires that the prosecutors must be "persons of

high moral character, be highly competent in and have extensive practical experience in

the prosecution or trial of criminal cases."48 The Statute also provide for their election

and removal.ae This is another safeguard that can be exercised in the event that the

prosecutor abuses his office. Finally a non-state party is not under any obligation to

o' Ibid., article 8(1).
o'Ibid.,art. l5 (3).
ot lb¡d., art.l9(6) &. art.82.
oo lb¡d.
4s ICC Statute, art.12.
ou lbid., art.l] & arr.18 (2).
o'Ibid.,art. 

16.
o' Ibid., art.42 (3).
o' Ibid., art. 42 (4) & art. 46.
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cooperate with the court. If the prosecutor insists on continuing with a case without its

consent, the state can refuse to release the accused (when he is in their custody),

witnesses or the evidence that the prosecutor will need to effectively investigate and

prosecute the case. It is therefore apparent that the perceived independence of the

prosecutor ends with his power to say, 'I want to investigate this case'.

3. Other U.S Concerns With the ICC Statute

The literature is replete with other concerns over which some scholars have

advocated that the U.S. should continue to oppose the ICC. This section briefly discusses

some of these concems and demonstrates that they are not substantive enough to justify a

continuing U.S. rejection of the ICC.

à. Constitutionality of the U.S Participation in the ICC

Some writers have argued that participation of the U.S. will be inconsistent with

the Constitution of the United States.so They argue that to allow a national of the United

States to be tried outside the courts of the U.S. would be inconsistent with the spirit of

their Constitution. However, Henkin has asserted that such inconsistency does not

exist.slEven Scheffer acknowledged during the Senate hearing that, "in the past crimes

committed by U.S. citizens on U.S. territory have been prosecuted elsewhere in the

world." t' Io E* Parte Quirin, the U.S. Supreme Court held that there was no

constitutional bar to U.S. participation in an international tribunal, even to sending its

to Kristafer Ailslieger, supra note 25, at 92.
t'Joho Murphy, "The Quivering Gulliver: U.S. Views on a Permanent International Criminal Court" 34
International Law 45,50 (2000); Paul D. Marquardt, "Law Without Borders: The Constitutionality of an

International Criminal Court" (1995) 33 Columbia Journal of Transnational Law 73. According to Henkin,
suprd note 1, "There is nothing in the constitution that would seem to forbid the United States to agree to
an international tribunal, whether sitting in the U.S or elsewhere, that would apply international law to acts

committed by individuals in the U.S, including citizens and residents. It would be international law that
governed their acts and that was being applied by the international tribunal...."
tt Supranote3, at25.
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citizens to the tribunal. In that case some Yugoslavians of U.S citizenship were sent to

the ICTY.53

b. Trial by Jury

The ICC has been c/rticized on the ground that it does not provide for trial by jury

as guaranteed by the U.S. Constitution. to Trial by jury is not fundamental to the

dispensation of justice . In Palko V Connecticutss, Justice Cardozo held this view. s6 The

sections of U.S citizewy likely to be affected by the ICC Statute are military men and

women. Such persons, under U.S. laws are tried by military courts, where there are no

provisions for jury trial. s7 The United States practice is consistent with extraditing

persons to international tribunals and foreign countries where there are no provisions for

jury trial.58

Due Process Guarantee

The ICC Statute has also been criticised for not having enough due process

guarantees to safeguard the rights of Americarrs.Se This is despite the fact that the U.S.

negotiators at the Rome Conference claimed that, "the United States ...worked

tt lb¡d., at 38, citing 1992 National Judicial Conference, "Report on the Permanent International Criminal
Court."
5o Kristafer Ailslieger, supra note 25, at 81 .

55 302 u.s 319 (1937).
tu lb¡d. at 325; according to him, "the right to hial by jury and the immunity from prosecution except as a
result of an indictment may have value and importance. Even so they are not of the very essence of a

scheme of ordered liberry. To abolish them is not to violate a "principle of justice so rooted in the fraditions
and conscience of our people as to be ranked as fundamental."
s7 Senate Hearing, supra rLote 3, Statement of Monroe Leigh on behatf of the American Bar Association:
"Service men and women... are specially excluded from the guarantee of grand jury presentment in the
Fifth Amendment. Under the Sixth Amendment...jury trial is guaranteed only "in the state and district
wherein the offence shall have been committed." By its terms it has no extraterritorial effect in foreign
countries. The Seventh Amendment by its terms applies only to civil or non-criminal cases, and is therefore
not relevant to the issue."
tt Thomas M. Franck and Stephen H. Yuhan, supra note 3, at 543.
se Senate Hearing, supra note 3 , at 67 ; Kringtafer Ailslieger, supra note 25, at 82; Andrew J. Walker,
"When a Good Idea is Poorly Implemented: How the International Criminal Court Fails to be Insulated
from International Politics and To Protect Due Process Guarantees " (2004) 106 West Virginia Law Review
145 at280.
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vigorously to see that the ICC Statute incorporated adequate due process protections for

defendants."60 The ICC statute contains adequate due process guarantees even more than

most states guarantee in their domestic laws.6l Some of these guarantees include: the

burden of proof on the prosecutor to prove his case beyond reasonable doubt,62 the right

of the accused to be tried without undue delay,63 the right of the accused to be present at

his trial,6a the right to a public tnal,6s etc.

d. Asylum and Pardon Power of the President

The ICC Statute has been accused of placing a limitation on the power of states to

grant asyium, and on the power of the United States president to grant pardon under the

United States Constitution. Some have viewed this development as a gross violation of

the sovereignty of states which "should not be condoned even for noble goals."66 The

General Assembly has passed several resolutions barring states from granting asylum or

amnesty to persons accused of committing genocide, crimes against humanity and war

crimes.6t Th"s" General Assembly resolutions, the Pinochet principle, and the ICC

60 Senate Hearing, supra note 3, at 46.
utJohnFMurphy, supranote5lat45,48; ThomasM.FranckandStephenH.Yuhan, supranote3,at542-
543.
u' ICC Statute, art.66.
ut lb¡d. art 67 (l) (c). Some writers have argued that, based on the practice at the ICTY, the speedy trial
provisions of the ICC statute are inadequate. However, it is worth noting that the present Saddam Hussein
case has shown that the difficulty faced in international criminal adjudication is not limited to international
tribunals. American ofhcials have said that Saddam's case may not start until 2006; "The Trial of Saddam
Hussein " The Economist, Monday 8 November, 2004. available at
http://www.economist.com,/World/africa/displayStory.cfm?story_id:33I5146 (viewed on 08/1 1/04).
uo ICC Stotrte, supra note 1, art.63.
6s lbid., art.64 (7).
uusupro note 3, at 90-91.
67 Declaration on Territorial Asylum, G.A Res.2312,22 U.N. GAOR Supp. No. 16, at 81, U.N.Doc. N6716
(1967)("states shall not grant asylum to any person with respect to whom there are serious reasons for
considering that he has committed a war crime or crimes against humanity"); United Nations Resolution on
war criminals, G. A. Ptes. 2712, 25 U.N. GOAR Supp. No. 28, at 78-79, U.N. Doc. A/8028
(1970)(condemning war crimes and crimes against humanity and " calling upon tJre states concerned to
bring to trial persons guilty of such crimes"); Michael P. Scharf, supranote 8, at 83.
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Statute send a clear political statement to world leaders and militia warlords that impunity

will no longer be tolerated.

The Crime of Aggression

The United States was uncomfortable with inclusion of the crime of aggression

under the ICC Statute. 
u8 However, the Rome Conference could not arrive at any

definition and the power of the ICC over this crime was therefore suspended and it will

be difficult for a definition of aggression to be adopted under the statute6e. A combined

effect of Articles 5(2), l2I and I23 of the ICC Statute is that the crime of aggression will

not be adjudicated on by the ICC for the first seven years of the court coming into

existence. It is doubtful that there will ever be agreement in this regard. In the unlikely

event that a definition is finally adopted, it is likely to follow the formula proposed by the

ILC70 and favored by the U.S., namely "that a charge of aggression may not be brought

unless the Security Council has first determined that the state concemed has committed

the act of aggression. . . ."71

Reservations

The ICC Statute provides that, 'no reservation may be made to this statute.'72 The

United States sought a statute that would have afforded them the opportunity to choose

which provisions of the statute they wanted to be bound by. Considering the nature of the

crimes over which the ICC will exercise jurisdiction, it will be against even common

sense to give any state the liberty of contracting out of obligations imposed by the statute.

ut United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an Intemational
Criminal Court, Summary Records of the 6th Meeting, U.N. Doc. A/CONF. 183/C. 1/SR.6, page 72, para. 97
ue lbid.,
70 Report of the 'tlorking Group on a Draft Statute for an Internationql Critninal Court, Intemational Law
Commission 46tr' Session, U.N.Doc. N CN.4/L.49 1 lkev.2 (199 4).
7' Ibirl;Michael P. Scharf, supranote 8, at 85.

" ICC Stotute, art. 120.
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Besides, complementarity and the consent regime of the ICC Statute allow enough room

for state discretion in the working of the ICC. A state could therefore exercise its

jurisdiction over a particular case, as a way of forestalling proceedings at the ICC.

Reservations to the ICC statute would be inconsistent with the spirit of the statute and

therefore would not have been in the interest of international justice and accountability.

Besides, there is no legal requirement in intemational relations that a treaty must make

provisions for reservations. T3 Reservations to the ICC would not have served any useful

purpose to the cause of international peace, security and justice.

UI. Complementarity and the U.S. Objection.

The principal U.S. objection to the ICC statute is the possibility that personnel

and officers of the U.S. may be brought before the ICC for political reasons. Given the

numerous safeguards provided by the ICC statute, this possibility is remote. More so, the

concern about a politicised court is shared by other countries that also contribute troops to

international peace-keeping efforts. 7a Proponents of the ICC have asserted that

complementarity will ensure that this concern is accommodated. However, the U.S. has

rejected the ICC despite the prospects of complementarity. This section discusses the

concept of complementarity under the ICC Statute, examines the sufficiency of its

provisions, and suggests an improved regime of complementarity that may facilitate U.S.

"Le17a Nadya Sadat and S. Richard Carden, "The New Intemational Criminal Court: An Uneasy
Revolution." (2000) 88 Georgetown Law Journal 381, 452. Sadat and Carden formulated four grounds on
which they argued that this provision was not enough for the United States to refuse to ratify the ICC
Statute: "1. The Policy of the United States regarding reservations, as expressed in the Restatement of
Foreign Relations, recognizes the ability of treaty drafters to prohibit reservations. 2. The claim that
reservations are required to protect the constitutional prerogatives ofthe Senate is arguably weak, given the
absence of any textual provision permrtting the Senate to condition its consent to treaties. 3. The Senate

itself infrequently issues reservations to treaties. 4. Reservations must be in harmony with the object and
purpose of the agreement.... To be acceptable, the reservations would have to be aimed at minor procedwal
issues, rather than ...the substantive provisions to which the U.S most strongly objects."
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acceptance of the court. This section further examines the U.S. legal system in the iight of

the 'willingness' and 'ability' test of complementarity under the ICC Statute. This section

will conclude that an enhanced regime of complementarity and a responsive U.S criminal

justice system are actually compatible in the war against impunity.

1. Complementarity under the ICC Statute

The ICC Statute provides that the ICC "shall be complementary to national

criminal jurisdiction."Ts The main test for complementarity under article 17 of the statute

is the 'willingness' and 'ability' of the state in question to carry out an investigation, and

where necessary, prosecution. To determine 'inability',the court considers, "whether, due

to a total or substantial collapse or unavailability of its national judicial system, the state

is unable to ...carry out its proceedings."T6 To determine 'unwillingness', the court

considers whether "the proceedings were or are being undertaken or the national decision

was made for the purpose of shielding the person concerned from criminal

responsibility...; there has been an unjustified delay in the proceedings which in the

circumstances is inconsistent v/ith an intent to bring the person concemed to justice; the

proceedings were not or are not being conducted independently or impartially. . ..77

During negotiation of the complementaity provisions of the ICC StatuteTs, states

were wary of creating a court that would exercise discretionary powers over domestic

courts or have an appellate jurisdiction over decisions of domestic courts. Te They

7a Countries like France, Britain and Australia also contribute troops and would not appreciate a political
court but yet they accept the safeguards provided by the ICC Statute.

" ICC Stot t", Preamble & art.l
'u lbid., art.l7(3).

" Ib¡d., art.l7(2).
78 Prepcotn Report, supranote 7.
tn John T. Holmes, "The Principle of Complementarity" in Roy S. Lee (ed.), The International Criminal
Court: the Making of the Rome Statute: Issues, Negotiations, Results. (The Hague: Kluwer Law
International, 1999), 48-50.
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therefore agreed to avoid the use of all subjective terms in the wording of the relevant

provisions. This understanding resulted in the use of such terms as, "for the purpose of

shielding the person", "undue delay", "inconsistent with an intent to bring the person

concerned to justice", "due process" as a way of guiding the justices of the ICC in

determining when a state is unable or unwilling to investigate or prosecute.so The U.S.

delegation expressed the belief that an ICC that should complement and not usurp the

criminal jurisdiction of states would ensure acceptance of the ICC by most states.8r Most

states agreed with the assertion that complementarity would preserve state sovereignty,

while still ensuring that accountability is not compromised.sz During the hearing held by

the Security Council following the U.S. veto of the United Nations peace-keeping

operations in Bosnia, most participating states pointed to complementarity as the

s afeguard against unwarranted pro secution. 8 3

2. Criticisms by the United States against Complementarity under the ICC
Statute

Despite all these provisions, and the fact that they include the extensive

contributions of U.S. negotiators,sa the U.S. still rejects the complementarity provisions

of the ICC Statute. Lee alleges that complementarity infringes on the discretion of the

'o lb¡d.
tt United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International
Criminal Cotxt, supra note 2, page 9, para. 60.
82 M Cherif Bassiouni, "War Crimes Tribunal: the Records and the Prospects: Conference Convocation".
13 Am U. Int'l L. Rev. 1383. Bassiouni expressed the hope that: "if the rules of complementarity are well
crafted, it will be very unlikely that a prosecutor can exceed his or her authority...it is reasonable to assume

that if... complementarity is followed..., the risk of abuses are nil."t' U.tit"d Nations Security Council Fifty-Seventh Year 4568th meeting, 10 Juty 2002. S/PV.4568

[hereinafter security council hearing]. According to Mackay: "We would note that the Rome Statute IICC
Statute] was very deliberately built on the principle that national courts have primary responsibility for the
prosecution of crimes by their nationals. The ICC is very much a court of last resort. It may conduct a

prosecution only if impunity would otherwise result."
8a 

Senate Hearing, supra note 3.
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prosecutor of a state to decide not to prosecute. 85 According to him, "this provision

farticle 17] is an open invitation for the court to examine each decision by the U.S not to

pursue some alleged offence by its military or civilian officials."86 Ho*err", afüclel7

(lXa) recognises such discretion, but requires that it be exercised in good faith. The

complementarity regime is consistent with a deferral by the ICC where there is a

reasonable basis for the prosecutor's exercise of prosecutorial discretion not to

prosecute.sT Compulsory deferral at every instance of state intervention would defeat the

purpose for the establishment of the court and setting a different standard for the U.S.

will justify the accusation that the ICC "... was intended for developing and weak

countries and was a tool to exercise cultural superiority."ss Gurule advocated that, "the

ICC should not be required to defer when a state's judgment on factual or legal

sufficiency was clearly in error."8e

The complementarity regime of the ICC Statute is also accused of infringing on

the powers of the president to grant presidential pardons or amnesties. This criticism is

based on the possibility that the ICC may construe such presidential discretion as an

indication of a state's unwillingness to exercise its jurisdiction under Article 17 of the

ICC Statute. The ICC statute is not clear on how the ICC would respond to a situation

where a person has been found guilty by a national court but pardoned, or where truth

commissions have been used to aid reconciliation after a conflict or where amnesty has

" Ibid., at 69, statement of Casey Lee.
tu lbid., at 7.tt Ji*-y Gurule, "U.S. Opposition to the 1998 Rome Statute Establishing an ICC: Is the Court's
Jurisdiction Truly Complementary to National Criminal Jurisdiction" 35 Cornell International Law Journal
1,9.
tt Elfatih Mohamed Ahmed Erwa, statement of the Sudanese representative after the passing of Security
Council Resolution 1593. Available online at http://www.un.ors/NewslPress/docs/2005/sc8351.doc.htm
(last viewed on 24.08.05).
8e Gurulgsøpra note 81 at 29.
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been granted to an alleged offender. These issues were debated during negotiations of the

ICC statute by the committee on complementarity. They finally came to the conclusion

that the power of the court should not be extended to political or administrative decisions.

They should be limited to the judicial proc"rs.eo It is important, however, that express

provisions be included in the ICC statute regarding the granting of national amnesties and

the basis on which the ICC wiil evaluate such amnesties.

In determining 'unwillingness', the ICC Statute has been criticised for not

expressly providing for the party on whom the burden of proof would lie and the standard

of that burden. Is it the state that would have to prove that its system is viable and that its

decisions were carried out in good faith, or the prosecutor who would be required to

prove that the judicial process has been conducted in bad faith?el V/hile such express

provisions are desirable, the burden should be on the prosecutor, but should not be the

burden to proof beyond reasonable doubt since it relates to admissibility of the case and

not the guilt of the accused.e2 The Rules of Procedure and Evidence place a burden on

the state to bring information to the attention of the ICC, showing that "its courts meet

intemationally recognized norms and standards for the independent and impartial

prosecution of similar conduct, or that the State has confirmed in writing to the

Prosecutor that the case is being investigated or prosecuted."e3

'o John T. Holmes, supra note 79, at 59 - 60.
ntAdrian T. Delmont, "The ICC: The U.S Should Ratify the Rome Statute Despite its Objections" (2001)
2J lolurnal of Legislation 335,348.
e2 Placing the burden on the prosecutor will also remove the argument that states will be placed in a
position where they have to choose between revealing information considered sensitive to their national
interest and protecting the interests of their nationals charged before the ICC.
nt ICC Rules of Procedure and Evidence. U.N. Doc. PCNICClz}}}ll/Add.l (2000) available at
h@://www.icc-cpi.int/library/basicdocuments/rules(e).PDF(viewed l5llll04), Rule 50.
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The statute mandates the ICC in construing its complementarity jurisdiction, to

apply "the principles of due process recognized by international 1aw."e4 This provision

has been criticised as vague. This argument, though expressing the need for more clarity

in the definition of terms used by the ICC Statute, would not pose any difficulty to the

court in practice. The justices of the court should look at the due process provisions of the

ICC Statute, due process provisions of previous International Tribunals set up by the

international community and 'due process' consistent with protection of human rights

under international law.

The U.S. also criticises the provision of the ICC Statute that the prosecutor retains

the power to follow up a case, even after it has deferred to a state that has jurisdiction.es

The rationale behind this provision is to avoid a situation where states will abuse

provisions of Article 17.e6 Article 18 is saying in effect that, "if you ask us to defer a case

to you to handle, do well to show that you are handlin g it"n' It is also worth noting that

the safeguard provided by Article 18 of the ICC Statute was promoted by the U.S.

delegation to the Rome Conference.et The concept of complementarity as the basis for

the jurisdictional regime of an intemational criminal tribunal is novel: there is no way this

practice will be perfect from the beginning. Experience would enhance the guidelines

already laid down by the ICC Statute.

no ICC Statute, art. 17(2).
nt ICC Statute, art. 18(3).
nu Johtr T. Holmes, supra note 79.
ntMy personal construction of the provisions of A¡t. 18 of the ICC statute. However, how the ICC will
regain custody ofthe suspect and other evidence that has been handed over to the said state is beyond the
limits of this paper.
es Senate Hearing, supra note 3, statement of the U.S. delegation on "Arlicle II bis - - Preliminary Ruling
Regarding Admis sibility" (U.N. D oc. N AC.249 / L 99 8 lW G.3 IDP .2)
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3. Is The United States 'Willing' And 'Able' To Investigate And Prosecute
Persons Accused Of Acts Constituting Crimes Under The ICC Statute?

Complementarity places a responsibility on the U.S to show that it will not

condone any act by their personnel which constitutes a crime under the provisions of the

ICC Statute. The question is whether the U.S system can be adjudged as 'willing' and

'able' to investigate and prosecute persons accused of acts constituting crimes under the

ICC Statute. Many proponents of the ICC strongly believe that the U.S. will pass the

'willing' and 'able' test. ee Even strong voices in the United States have concurred on the

ability of the United States to investigate and prosecute individuals for crimes provided

under the ICC Statute.l00According to Powell "we are the leader in the world with

respect to bringing people to justice... we have the highest standard of accountability of

any nation on the face of the earth."lot Gror.*ar, further guaranteed: "W'e will take steps

to ensure that gaps in the United State's law do not allow persons wanted or indicted for

genocide, war crimes or crimes against humanity to seek safe haven on our soil in hopes

of evading justice." I 02

ee Security Council Hearing, supra note 83, at 3. According to Heinbecker, "the Canadian permanent
representative to the United Nations: No one in this chamber believes that the democratically elected
Government of the United States and its mature legal system would turn a blind eye to allegations of such
grievous crimes. And when the United States discharged its obligations to investigate alleged perpetrators -
and, if necessary, to prosecute them, as it would - intervention by the International Criminal Cou¡t would
be precluded."
too Senate Hearing, supranote3, at4l-42. According to Scheffer: "The U.S. condemns genocide, crimes
against humanity and war crimes as a matter of strong and longstanding national policy wholly un¡elated to
this or any other international court. Accordingly, in the event that a non-frivolous allegation were made
that such a crime had been committed by an American soldier or within the jurisdiction of the U.S., ...the
appropriate U.S. authorities would investigate such an incident as a matter of course. ...Since the U.S does
and will continue to investigate and, where there are grounds to do so prosecute such crimes, intervention
by such a court would not be warranted."
tot Powell "Remarks on the International Criminal Court" available at htþ:lljapan.usembassy.govlelplþ-
gl0303.htrnl (last viewed 15. I 1.04).
to'Mark Grossman, "American Foreign Policy and the ICC". Remarks at the Center for Strategic and
International Studies, Washington, D.C. 6 lilay 2002. available at http://www.state.gov/pl9949.htrn (last
viewed l0l10/04).
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The United States is a party to several intemational treaties that mandate state

parties to investigate and prosecute persons for international crimes.t03 Th" four Geneva

conventions place state parties under obligation to "...search forpersons alleged to have

committed or to have ordered to be committed ...grave breaches and shall bring such

persons regardless of their nationality before its own courts."l04

The United States has shown leadership by its involvement in creation of all the

international criminal tribunals established in the last century.l0s The United States has

enacted several domestic laws that indicate their commitment to preservation of

intemational norms.106 Ther" is still need for exhaustive legislation that will contemplate

war crimes, crimes against humanity and genocide as provided for by the ICC Statute.

The American Service-Members' Protection Act,107 which prohibits any cooperation of

the united States with the ICC, would have to be amended or repealed.l0s

t03 Convention ott the High Seas, Apr. 29,1958, 13 U.S.T. 2312, 450 U.N.T.S. g2; Conventiott Against
Torture and Other Cruel, Inhuman or Deg"ading Treatment or Punishment, Dec. 10, Igg4,reprinted in 23I'L'M' 1027 (1984), as modified, 24I.L.M.535 (1985); International Convention'Againít ihe rakrng o¡
Hostages, Dec. 4, 1979, u.N. G.A. Res. 34/146,34 u.N. GAOR supp. No. 39, u.N. boc. NC.6/3q ili,
reprinted in 18 I.L.M. !!56 ll?19), art. 8(1); Convention for thi Srppr"rrío, of Unlawfut Seizure ífAircraft, 16 December 7970,22 U.S.T. 1641, 860 u.N.T.s. ló5, reprinted in 10 I.L.M. t33, 134 (lg7l), art.
J ; Convention for the Sup_pression of Unlawful Acts Against the Sifety of Civil Aviation, Sépt. 23 , lg7 l, 24U'S'T' 565,974 U.N.T'S. 177, reprinted in 10 I.L.M. 1151, 1li4: ai art. 7 (1971); Convention on the
Prevention and Punishment of Crimes Against Internationalty Pro,tected Perìons, inctuding Diplomatic
Agents, Dec. 14, 1973,28 U.S.T. 1915,1035 U.N.T.S. t67,G.A. Res. 3166, U.N. GAOR zztñSess., supp.
JYg. 10,U.N. Doc. A.rRes/3166, atart.7 (1974).
104 ^'"' Geneva convention For the Atnelioration of the Condition of the Wounded antl Sick in Armecl Forces in
the Field, Aug. 12 1949,6 U.S.T 3250,75 U.N.T.S 116, Art.49; Mark S. Zaid,,,,IJniversal Jurisdiction:
Myths, Realities, And Prospects: Will or Should the United States Ever Prosecute War Criminals?: A Need
For Greater Expansion in the Areas of Both Criminal and Civil Liability" (2001) 35 New Eng. L. ¡.ev. 447,
451-455.

'ot Supra note 8.

'ou [4a' Crimes Act of 1996 (as amended)l8 U.S.C. $ 2441(adopts the definition of war crimes under the
1949 Geneva Conventions and Hague Convention 12, Respecting th" Lu*, and Customs of War on Land,
signed 18 october 1907); Antiteryorism antl Effectivà o"itn Penalty Act of 1996. Available at
htp://usinfo.state.gov/usa/infousa./laws/majorlaw/s735.htm viewed on 10.10.04 (provides for the
punishment of terrorists and affords victims of aircraft sabotage, torhrre, hostage takiìg and extrajudicial
kìlling remedies against the offending Governments). -

,r, lr0?::"ilable at http://www.state.gov/tlpm/rlslotfulmisc/23425.htm(lasr viewed 25.10.04)
'"" David Scheffer, statement before the House International Relation Committee on 26 July 20'00 availableat hfþ://www.state'gov/www/policy-remarksl2000/000126 scheffer _service.html (lasi viewed on
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There have also been judicial decisions of the U.S courts that show that they recognise

the ICC Statute. In Ford v Garcia,t0e the Court of Appeal in deciding a case involving the

Torture Victim Protection Act, stated that the ICC supported its holding regarding a

subordinate's liability for carrying out torture ordered by a commander. In Mehinovic v.

Vuckovicllq, a U.S. District Court applied the ICC definition of "Crimes against

Humanity''in its reasoning to determine a Serbian police officer's liability for torture and

other human rights abuses.lIrln Kadic v. Karcuizic"t, itwas held that acivil suit alleging

violations of intemational humanitanan norrns may be brought in courts of the United

States. Following the My Lai Massacre, where U.S. personnel were accused of war

crimes during the war in Vietnam, Lt. Calley was sentenced to life imprisonment with

hard laborll3, though he was subsequently paroled and then released. Although the

outcome of the My Lai trials has been criticised, the trial provoked the U.S. military to

re-evaluate its training with respect to the handling of non-combatants.tla Similarly,

following allegations of abuse of Iraqi prisoners held in different U.S facilities in lraq, a

team was appointed on 13 January, 2004, headed by Maj. Gen. Antonio Taguba, to

investigate such allegations. In their report, they found that the allegations were

3lll0/04). According to Scheffer, "This legislation will cripple our ability to achieve our common
objective. The administrafion opposes this legislation. H.R. 4654 [The American Service-Members'
Protection Act] infringes on the presidents constitutional authority as commander-in-chief to conduct
foreign relations. It is counter productive not only because of its direct impact on critical negotiations
relating to the ICC, but also because it would seriously damage U.S national policy objectives. It would
hold national security and foreign policy hostage...H.R. 4654, achieves exactly the opposite of the result
intended."
toe 2Bg F.3d t283,1293 (t ttr' Crï.2002).

"o 198 F. Supp. 2d1322,1352.
tl'Betfr Fain, "The International Criminal Court: An Eminent Impact on a Hesitant United States" 35
Texas Technical Law Review 163,166.
r12 70 F.3d 232 (2d Cir. 1995), cerr denied, 518 U.S. 1005 (1996).
tt' United States v. Calley 22 C.M.A 534 (1973).
I 14 Doug Linder, "An Introduction to the My Lai Courts-Martial" Available at
http://www.law.umkc.edr¡/faculty/projects/foials/mylai/Myl_intro.html (last vicwed on 14.11.04).
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substantiated.tt5 By May 2004, about seven Military Police Officers had been charged for

the offence. The U.S army was reported to have opened investigations into other

allegations of abuse occurring in Iraq and Afghanistan. One of the officers charged has

been convicted and sentenced to one year imprisonment. General Karpinski has been

relieved of her command indefinitely, pending the final outcome of the investigations.ll6

It is arguable whether such cases of abuse and irresponsibility would qualify as crimes

under the ICC subject matter jurisdictional regime. It is important to note that in those

cases the U.S. responded by setting up an inquiry or an investigation and where

appropriate followed it up with prosecution.ltt Ho*"ver the snag with U.S. response to

military recklessness is that an independent investigation would go higher in the chain of

command than a U.S. investigation. Yet the U.S. would support and facilitate the

investigations of military and politic leaders from other states by intemational tribunals

while advocating a different regime for itself. There is no better way of propagating its

human right's message than to accept the jurisdiction of the ICC.

Conclusion

It is in the interest of both the United States and the intemational community that

the ICC enjoys the participation of the U.S. The U.S cannot avoid the impact of the ICC,

even if it refuses to join as a state party.The U.S refusal to join the ICC would not

effectively preclude the ICC from indicting U.S nationals in deserving cases. Such an

indictment can negatively affect U.S standing in the comity of nations. The ICC would

"t Seatt Murphy (ed.), "Contemporary Practices of the United States Relating to International Law:
Intemational Criminal Law: U.S Abuse of Iraqi Detainees at Abu Ghraid Prison". (2004) 98 A.J.I.L.
591,555.
116 Josh White, "Army Suspends General in Charge of Abu Ghraid". WASH. POST, 25 }.'4ay 2004 at All
ttt The sufficiency of those investigations and prosecution has been queried, but what is important for our
purpose is the fact that the U.S investigated these allegations and made them public. This is a step in the

right direction.
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create new paradigms in international criminal law. It would be difficult to operate in the

international community while avoiding or ignoring the ICC. The difficulties experienced

by the U.S in getting states (recently Equador and Kenya) to sign bi-lateral agreements

immunising U.S personnel from the jurisdiction of the ICC, the disagreements over the

Security Council resolutions aimed at circumventing the ICC, and the recent SC referral

of Sudan crisis to the ICC are indications that the ICC has come to stay.
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CONCLUSION

V/hile intemational criminal jurisdiction has always exercised a shared

jurisdiction with national criminal jurisdiction, the ad hoc tnbunals preceding the ICC

were endowed with jurisdictional primacy over national criminal jurisdiction. The

success of this arrangement has been attributed to the fact that those tribunals only

exercised their jurisdiction over particular geographical locations or conflicts, thus most

states were not uncomfortable with the primacy of the tribunals. Even so, the primacy of

those tribunals is constantly challenged and criticised by the states over whose nationals

they have exercised their power. Despite its prospects, the proposal for a permanent

international criminal court has faced strong opposition from states. To assuage this

opposition, the ILC proposed a regime of jurisdiction that acknowledges the primacy of

states, giving the court a secondary jurisdiction over international crimes. This regime of

ICC jurisdiction is embodied in the concept of complementarity.

This thesis has examined the primacy of the ad hoc tribunals, the jurisdictional

regime provided by the draft statutes that preceded the 1998 statute as finally adopted, the

provisions of the 1998 statute that has implications for the practice of complementarity,

the implementation of the ICC statute and its implication for complementarity especially

in Africa, and the continuing opposition of the United States to the court. This thesis

argued that complementarity as provided by the ICC statute afforded a more effective

regime of jurisdiction than the exclusive, universal or supplemental jurisdiction

advocated in the literature. Complementarity dipiomatically ensured the support of states

without compromising the need for an effective court. This thesis showed that, although
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complementarity was intended to create a supplementary court, the compromise in Rome

ensured a more progressive outcome. A court that defers to the competence of states in

every instance would have afforded states the opportunity to circumvent the court at will,

thus undermining its purpose.

This thesis showed that by empowering the court to determine its jurisdiction in

all cases, empowering the prosecutor to initiate prosecutions without state referral,

allowing him the discretion to refuse to prosecute even where the required states consents

to the courts jurisdiction, and empowering the Security Council to refer a situation to the

court or request the court to defer a case pending before it, a flexible regime of

complementarity was created. The effectiveness or otherwise of this flexibility would

depend on the ability of the court and its enabling instrument to adopt clear an consistent

standards in determining its jurisdiction. This thesis advocates that the justices of the

court, in interpreting the statute, align themselves with interpretation that is consistent

with international human rights jurisprudence, the objectives of the ICC statute and the

obligations of states under the U.N. Charter.

This thesis further showed how implementation of the statute will enable states to

take advantage of the complemenfanty, thus promoting the aim of the court to prevent, or

at least discourage the commission of grave intemational crimes with impunity. Although

the statute did not endow the court with universal jurisdiction, this thesis shows how an

effective implementation regime will guarantee that tyrants and war lords are not allowed

a safe haven anywhere in the world. This thesis explored the prospects of

complementarity at harmonising international and national efforts at combating grave

international crimes. This thesis, in exploring the opposition of the U.S, showed that,
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although most of the justification in the available literature on the continuing opposition

of the U.S to the court lacked merit, an improved regime of complementarity would

ensure that the genuine apprehensions of the U.S are accommodated. The piecemeal

approach with which the statute was negotiated, and the varied political ideologies which

the statute had to accommodate, accounts for the friction which the interpretation of the

statute may necessitate. This thesis, while advocating an amendment to reconcile the

conflicting provisions, argues for a teleological interpretation of the statute.

This thesis concludes that complementarity while novel and innovative as the

basis of intemational criminal jurisdiction, needs the continuing commitment of the

intemational community to work. The tension between the national interest's of

individual states and international criminal justice would not go away in a hurry. The

assembly of state parties to the ICC statute, the Security Council and key states should

endeavour to create consistent principles in the application of the principles governing

international criminal law. That is the only viable option for enduring peace in our world.

Finally, the strong point of complementarity is not going to be a court ladened with cases,

but a court ready to act, as encouragement for the effectiveness of national criminal

jurisdictions.

139



APPENDIX I

SELECTED ARTICLES OF THE INTERNATIONAL CRIMINAL COURT
STATUTE

PREAMBLE

The States Parties to this Statute,

Conscious that all peoples are united by common bonds, their cultures pieced
together in a shaled heritage, and concerned that this delicate mosaic may be shattered at
any time,

Mindful that during this century millions of children, women and men have been
victims of unimaginable atrocities that deeply shock the conscience of humanity,

Recognizing that such grave crimes threaten the peace, security and well-being of
the world,

Affirming that the most serious crimes of concern to the international community as

a whole must not go unpunished and that their effective prosecution must be ensured by
taking measures at the national level and by enhancing international cooperation,

Determined to put an end to impunity for the perpetrators of these crimes and thus
to contribute to the prevention of such crimes,

Recalling that it is tlie duty of every State to exercise its criminal jurisdiction over
those responsible for international crimes,

Reaffirming the Purposes and Principles of the Charter of the United Nations, and
in parlicular that all States shall refrain from the threat or use of force against the
territorial integrity or political independence of any State, or in any other manner
inconsistent with the Purposes of the United Nations,

Emphasizins in this connection that nothing in this Statute shall be taken as

authorizing any State Party to intervene in an armed conflict or in the internal affairs of
any State,

Determined to these ends and for the sake of present and future generations, to
establish an independent permanent Intemational Criminal Court in relationship with the
United Nations system, with jurisdiction over the most serious crimes of concern to the
international community as a whole,

Emphasizing that the International Criminal Court established under this Statute

shall be complementary to national criminal jurisdictions,
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Resolved to guarantee lasting respect for and the enforcement of international
justice,

Have agreed as follows:

PART 1. ESTABLISHMENT OF THE COURT

Article 1: The Court

An international Criminal Court ("the Court") is hereby established. It shall be a
permanent institution and shall have the power to exercise its jurisdiction over persons
for the most serious crimes of international concern, as referred to in this Statute, and
shall be complementaly to national criminal jurisdictions. The jurisdiction and
functioning of the Court shall be governed by the provisions of this Statute.

Article 2: Relationship of the Court with the United Nations

The Court shall be brought into relationship with the United Nations through an
agreement to be approved by the Assembly of States Parties to this Statute and thereafter
concluded by the President of the Court on its behalf.

Article 3: Seat of the Court

1. The seat of the Court shall be established at The Hague in the Netherlands ("the
host state").

2. The Court shall enter into a headquarlers agreement with the host State, to be

approved by the Assernbly of States Parties and thereafter concluded by the President of
the Courl on its behalf.

3. The Court may sit elsewhere, whenever it considers it desirable, as provided in
this Statute.

Article 4: Legal status and powers of the Court

1. The Court shall have international legal personality. It shall also have such legal
capacity as may be necessary for the exercise of its functions and the fulfilment of its
purposes.

2. The Court may exercise its functions and powers, as provided in this Statute, on

the territory of any State Party and, by special agreement, on the telritory of any other

State.

PART 2. JURTSDICTIOI..{, ADMISSIBILITY AND APPLICABLE LAW
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Article 5: Crimes within the iurisdiction of the Court

1. The jurisdiction of the Court shall be limited to the most serious crimes of
concern to the intemational community as a whole. The Cout has jurisdiction in
accordance with this Statute with respect to the following crimes:

(a) The crime of genocide;

(b) Crimes against humanity;

(c) War crimes;

(d) The crime of aggression.

2. The Court shall exercise jurisdiction over the crime of aggression once a provision
is adopted in accordance with articles 1,21 and 123 defining the crime and setting out the
conditions under which the Court shall exercise jurisdiction with respect to this crime.
Such a provision shall be consistent with the relevant provisions of the Charter of the
United Nations.

Article 6: Genocide

For the plrlpose of this Statute, "genocide" means any of the following acts
committed with intent to destroy, in whole or in paú, a national, ethnical, racial or
religious group, as such:

(a) Killing members of the group;

(b) Causing serious bodily or mental harm to members of the group;

(c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part;

(d) Imposing measures intended to prevent births within the group;

(e) Forcibly transfening children of the group to another group.

Article 7: Crimes against humanitv

1. For the pulpose of this Statute, "crime against humanity" means any of the
following acts when committed as part of a widespread or systematic attack directed
against any civilian population, with knowledge of the attack:

(a) Murder;

(b) Extermination;

142



(c) Enslavement;

(d) Deportation or forcible transfer of population;

(e) Imprisonment or other severe deprivation of physical liberly in violation of
fundamental rules of international law;

(Ð Torture;

(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced
sterilization, or any other form of sexual violence of comparable gravity;

(li) Persecution against any identifiable gloup or collectivity on political, racial,
national, ethnic, cultural, religious, gender as defined in paragraph 3, or other grounds
that ale universally recognized as impermissible under international law, in connection
with any act referred to in this paragraph or any crime within the jurisdiction of the
Courl;

(i) Enforceddisappearanceofpersons;

(j) The crime of apartheid;

(10 Other inhumane acts of a similar character intentionally causing great
suffering, or serious injury to body or to mental or physical health.

2. For the purpose of paragraph 1:

(a) "Attack directed against any civilian population" means a course of conduct
involving the multiple commission of acts refen:ed to in palagraph 1 against any civilian
population, pursuant to or in fuilherance of a State or organiza|ional policy to commit
such attack;

(b) "Extermination" includes the intentional infliction of conditions of life, inter
alia the deprivation of access to food and medicine, calculated to bring about the

destruction of part of a population;

(c) "Enslavement" means the exercise of any or all of the powers attaching to
the right of ownership over-a person and includes the exercise of such power in the

course of tlafficking in persons, in parlicular women and children;

(d) "Deportation or forcible transfer of population" means forced displacement

of the persons concerned by expulsion or other coercive acts fi'om the area in which they

are lawfully present, without grounds permitted under international law;

(e) "Totture" means the intentional infliction of sevele pain or suffering,

whether physical or mental, upon a person in the custody or under the control of the
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accused; except that torture shall not include pain or suffering arising only from, inherent
in or incidental to, lawful sanctions;

(Ð "Forced pregnancy" means the unlawful confinement of a woman forcibly
made pregnant, with the intent of affecting the ethnic composition of any population or
carrying out other grave violations of international law. This definition shall not in any
way be interpreted as affecting national laws relating to pregnancy;

(g) "Persecution" means the intentional and severe deprivation of fundamental
rights contrary to intelnational law by reason of the identity of the group or collectivity;

(h) "The crime of apartheid" means inhumane acts of a character similar to
those referled to in paragraph 1, committed in the context of an institutionalized regime
of systernatic oppression and domination by one racial group over any other racial group
or groups and committed with the intention of maintaining that regime;

(i) "Enforced disappearance of persons" means the arrest, detention or
abduction of persons by, or with the authorization, support or acquiescence of, a State or
a political organization, followed by a refusal to acknowledge that deprivation of freedom
or to give information on the fate or whereabouts of those persons, with the intention of
removing them from the protection of the law for a prolonged period of time.

3. For the pulpose of this Statute, it is understood that the term "gender" refers to the
two sexes, male and female, within the context of society. The term "gender" does not
indicate any meaning different from the above.

Article 8: War crimes

1. The Coult shall have jurisdiction in respect of war crimes in particular when
cornmitted as paft of a plan or policy or as paft of a large-scale commission of such
crimes.

2. For the purpose of this Statute, "war crimes" means:

(a) Grave breaches of the Geneva Conventions of 12 August 1949, namely, any
of the following acts against persons ol property protected under the provisions of the
relevant Geneva Convention:

(i) Wilful killing;

Torture or inhuman treatment, including biological experiments;

Wilfully causing great suffering, or serious injury to body or health;

Extensive destruction and appropriation of property, not justified by
and caried out unlawfully and wantonly;

(ii)

(iii)

(iv)
military necessity

t44



(v) Compelling a prisoner of war or other protected person to serve in the
forces of a hostile Power;

(vi) Wilfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial;

(vii) Unlawful deporlation or transfer or unlawful conf,rnement;

(viii) Taking of hostages.

(b) Othel serious violations of the ìaws and customs applicable in international
armed conflict, within the established framework of international law, namely, any of the
following acts:

(i) Intentionally directing attacks against the civilian population as such or
against individual civilians not taking dilect part in hostilities;

(ii) Intentionally directing attacks against civilian objects, that is, objects
which are not militaly objectives;

(iii) Intentionally directing attacks againstpersonnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping mission
in accordance with the Charter of the United Nations, as long as they ale entitled to the
protection given to civilians or civilian objects under the intemational law of armed
conflict;

(iv) Intentionally launching an attack in the knowledge that such attack
will cause incidental loss of life or injury to civilians or damage to civilian objects or
widespread, long-term and severe damage to the natural environment which would be

clearly excessive in relation to the concrete and dilect overall military advantage
anticipated;

(v) Attacking or bornbarding, by whatever rneans, towns, villages,
dwellings or buildings which are undefended and which are not military objectives;

(vi) Killing or wounding a combatant who, having laid down his arms or
having no longer means of defence, has surrendered at discretion;

(vii) Making irnproper use of afl,ag of truce, of the flag or of the military
insignia and uniform of the enemy or of the United Nations, as well as of the distinctive
emblems of the Geneva Conventions, resulting in death or serious personal injury;

(viii) The transfer, directly or indirectly, by the Occupying Power of parls

of its own civilian population into the territory it occupies, or the deportation or transfer

of all or parts of the population of the occupied territory within or outside this tenitory;
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(ix) Intentionally directing attacks against buildings dedicated to religion,
education, ar1, science or charitable purposes, historic monuments, hospitals and places

where the sick and wounded are collected, provided they are not military objectives;

(x) Subjecting persons who are in the power of an adverse party to
physical mutilation ol to medical or scientific experiments of any kind which are neither
justified by the medical, dental or hospital treatment of the person concerned nor carried
out in his or her interest, and which cause death to or seriously endanger the health of
such person or persons;

(xi) Killing ol wounding treacherously individuals belonging to the hostile
nation or army;

(xii) Declaring that no quafier will be given;

(xiii) Destroying or seizing the enemy's property unless such destruction
or seizure be imperatively dernanded by the necessities of war;

(xiv) Declaring abolished, suspended or inadmissible in a court of law the
rights and actions of the nationals of the hostile pafty;

(xv) Cornpelling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were in the belligerent's
service before the commencement of the war;

(xvi) Pillaging a town or place, even when taken by assault;

(xvii) Employing poison or poisoned weapons;

(xviii) Employing asphyxiating, poisonous or other gases, and all
analogous liquids, materials or devices;

(xix) Employing bullets which expand or flatten easily in the human body,
such as bullets with a hard envelope which does not entirely cover the core or is pierced

with incisions;

(xx) Employing weapons, projectiles and material and methods of warfare

which are of a nature to cause super'fluous injury or unnecessary suffering or which are

inherently indiscrirninate in violation of the international law of armed conflict, provided
that such weapons, projectiles and material and methods of warfare are the subject of a
comprehensive prohibition and are included in an annex to this Statute, by an amendment

in accordance with the relevant provisions set forth in articles l2l and 123

(xxi) Committing outrages upon pel'sonal dignity, in parlicular hurniliating

and degrading treatment;
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(xxii) Committing rape, sexual slavery, enforced prostitution, forced
pregnancy, as defined in article 7, paragraph2 (Ð, enforced sterilization, or any other
form of sexual violence also constituting a grave breach of the Geneva Conventions;

(xxiii) Utilizing the presence of a civilian or other protected person to
render certain points, areas or rnilitary forces immune from military operations;

(xxiv) Intentionally directing attacks against buildings, material, medical
units and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(xxv) Intentionally using starvation of civilians as a method of warfare by
depriving them of objects indispensable to their survival, including wilfully irnpeding
relief supplies as provided for under the Geneva Conventions;

(xxvi) Conscripting or enlisting children under the age of fifteen years into
the national armed forces or using them to parlicipate actively in hostilities.

(c) In the case of an armed conflict not of an international character, serious
violations of article 3 common to the four Geneva Conventions of 12 August 1949,
namely, any of the following acts committed against persons taking no active part in the
hostilities, including members of armed forces who have laid down their arms and those
placed hors de combat by sickness, wounds, detention or any other cause:

(i) Violence to life and person, in particular murder of all kinds,
mutilation, cruel treatment and tofture;

(ii) Committing outrages upon personal dignity, in pafticular humiliating
and degrading treatment;

(iii) Taking of hostages;

(iv) The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted courl, affording all judicial
guarantees which are generally recognized as indispensable.

(d) Paragraph 2 (c) applies to armed conflicts not of an international character
and thus does not apply to situations ofinternal disturbances and tensions, such as riots,
isolated and sporadic acts of violence or other acts of a sirnilar nature.

(e) Other serious violations of the laws and customs applicable in armed

conflicts not of an international character, within the established framework of
international law, namely, any of the following acts:

(i) Intentionally directing attacks against the civilian population as such or

against individual civilians not taking direct part in hostilities;
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(ii) Intentionally directing attacks against buildings, material, medical
units and transport, and personnel using the distinctive emblems of the Geneva
Conventions in conformity with international law;

(iii) Intentionally directing attacks against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping mission
in accordance with the Charter of the United Nations, as long as they are entitled to the
protection given to civilians or civilian objects under the international law of armed
conflict;

(iv) Intentionally directing attacks against buildings dedicated to religion,
education, ar1, science or charitable purposes, historic monuments, hospitals and places
where the sick and wounded are collected, provided they are not military objectives;

(v) Pillaging a town or place, even when taken by assault;

(vi) Committing rape, sexual slavery, enforced plostitution, forced
pregnancy, as defined in article 7 , parugraph2 (Ð, enforced sterilization, and any other
f'orm of sexual violence also constituting a serious violation of arlicle 3 common to the
foul Geneva Conventions;

(vii) Consclipting or enlisting children under the age of fifteen years into
armed forces or groups or using them to parlicipate actively in hostilities;

(viii) Ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians involved or imperative military
ïeasons so demand;

(ix) Killing ol wounding treachelously a combatant adversary;

(x) Declaring that no quarter will be given;

(xi) Subjecting pelsons who are in the power of another party to the
conflict to physical rnutilation ol to medical or scientific experiments of any kind which
are neither justified by the medical, dental or hospital treatment of the person concerned
nol carried out in his or her interest, and which cause death to or seriously endanger the

health of such person or persons;

(xii) Destroying or seizing the property of an adversary unless such

destruction or seizure be imperatively demanded by the necessities of the conflict;

(f) Paragraph2 (e) applies to armed conflicts not of an international character and

thus does not apply to situations of internal disturbances and tensions, such as riots,

isolated and sporadic acts of violence or other acts of a similar nature. It applies to armed

conflicts that take place in the tenitory of a State when there is protracted armed conflict

between governmental authorities and organized armed groups or between such groups.
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3. Nothing in paragraph 2 (c) and (e) shall affect the responsibility of a Govemment
to maintain or re-establish law and order in the State or to defend the unity and teritorial
integrity of the State, by all legitimate means.

Article 9: Elements of Crimes

1. Elements of Crimes shall assist the Court in the interpretation and application of
articles 6.7 and 8. They shall be adopted by a two-thirds majority of the members of the
Assembly of States Parties.

2. Amendments to the Elements of Crimes may be proposed by:

(a) Any State Party;

(b) The juclges acting by an absolute majority;

(c) The Prosecutor.

Such amendments shall be adopted by a two-thirds majority of the members of the
Assembly of States Parties.

3. The Elements of Climes and amendments theleto shall be consistent with this
Statute.

Article 10

Nothing in this Part shall be interpreted as limiting or prejudicing in any way
existing or developing rules of international law for purposes other than this Statute.

Article 11: Jurisdiction ratione temporis

1. The Coult has jurisdiction only with respect to crimes committed after the entry
into f-orce of this Statute.

2. If a State becomes a Party to this Statute after its entry into force, the Courl may
exercise its jurisdiction only with respect to crimes committed after the entry into force of
this Statute for that State, unless that State has made a declaration under afücle 12,

paragraph 3.

Article 12: Preconditions to the exercise of iurisdiction

1. A State which becomes a Party to this Statute thereby accepts the jurisdiction of
the Coult with respect to the cdmes referred to in article 5.
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2. In the case of article 13, paragraph (a) or (c), the Court may exercise its
jurisdiction if one or more of the following States are Parties to this Statute or have
accepted the jurisdiction of the Court in accordance with paragraph 3:

(a) The State on the tenitory of which the conduct in question occurred or, if
the crime was committed on board a vessel or aircraft, the State of registration of that
vessel or aircraft;

(b) The State of which the person accused of the crime is a national.

3. If the acceptance of a State which is not aParty to this Statute is required under
paragraph 2, that State may, by declaration lodged with the Registrar, accept the exercise
ofjurisdiction by the Coult with respect to the crime in question. The accepting State
slrall cooperate with the Courl without any delay or exception in accordance with Part 9.

Article 13: Exercise of iurisdiction

The Courl may exercise its jurisdiction with respect to a crime referred to in
article 5 in accordance with the provisions of this Statute if:

(a) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by a State Party in accordance with article 14;

(b) A situation in which one or more of such crimes appears to have been
committed is referred to the Prosecutor by the Security Council acting under Chapter VII
of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a crime in
accordance with article 15.

Article 14: Referral of a situation by a State Party

1. A State Party may refer to the Prosecutor a situation in which one or more crimes
within the jurisdiction of the Court appeff to have been committed requesting the
Prosecutor to investigate the situation for the purpose of determining whether one or
more specif,rc persons should be charged with the commission of such crimes.

2. As fal as possible, a refenal shall specify the relevant circumstances and be
accompanied by such supporting documentation as is available to the State lefening the

situation.

Article 15: Prosecutor

1. The Prosecutor rnay initiate investigations proprio motu on the basis of
information on crimes within the jurisdiction of the Courl.
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2. The Prosecutol shall analyse the seriousness of the information received. For this
purpose, he or she may seek additional information from States, organs of the United
Nations, intergovernmental or non-governmental organizations, or other reliable sources
that he or she deems appropriate, and may receive written or olal testimony at the seat of
the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed with an
investigation, he or she shall submit to the Pre-Trial Chamber a request for authorization
of an investigation, together with any supporting material collected. Victims may make
representations to the Pre-Trial Chamber, in accordance with the Rules of Procedure and
Evidence.

4. If the Pre-Trial Chamber, upon examination of the request and the supporting
material, considers that there is a reasonable basis to proceed with an investigation, and
that the case appears to fall within the jurisdiction of the Couú, it shall authorize the
commencement of the investigation, without prejudice to subsequent determinations by
the Court with regard to the jurisdiction and admissibility of a case.

5. The refusal of the Pre-Trial Chamber to authorize the investigation shall not
preclude the presentation ofa subsequent request by the Prosecutor based on new facts or'
evidence regarding the same situation.

6. If, after the preìiminary examination referred to in paragraphs I and2,the
Prosecutor concludes that the information provided does not constitute a reasonable basis
for an investigation, he or she shall inform those who provided the information. This shall
not preclude the Prosecutor from considering fuither information submitted to him or her
regarding the same situation in the light of new facts or evidence.

Article 16: Deferral of investigation or prosecution

No investigation or prosecution may be commenced or proceeded with under this
Statute for a period of 12 months after the Security Council, in a resolution adopted under
Chapter VII of the Charter of the United Nations, has requested the Court to that effect;
that request may be renewed by the Council undel the same conditions.

Article 17: Issues of admissibilify

1. Having legard to paragraph 10 of the Preamble and article 1, the Court shall
detemine that a case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has
jurisdiction ovel it, unless the State is unwilling or unable genuinely to cary out the
investigation or prosecution;
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(b) The case has been investigated by a State which has julisdiction over it and
the State has decided not to prosecute the person concerned, unless the decision resulted
fi'om the unwillingness or inability of the State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the
subject of the complaint, and a trial by the Court is not permitted under article 20,
paragraph 3;

(d) The case is not of sufficient gravity to justify further action by the Court.

2. In order to determine unwillingness in a particular case, the Court shall consider,
having regard to the plinciples of due process recognized by international law, whether
one or more of the following exist, as applicable:

(a) The proceedings were or are being undertaken or the national decision was
made for the purpose of shielding the person concerned from criminal responsibility for
crimes within the jurisdiction of the Court refered to in article 5;

(b) There has been an unjustified delay in the proceedings which in the
circumstances is inconsistent with an intent to bring the person concerned to justice;

(c) The proceedings were not or are not being conducted independently or
impartially, and they were or are being conducted in a manner which, in the
circumstances, is inconsistent with an intent to bring the person concemed to justice.

3. In order to determine inability in a particular case, the Court shall consider
whether, due to a total or substantial collapse or unavailability of its national judicial
system, the State is unable to obtain the accused or the necessary evidence and testimony
or otherwise unable to cany out its proceedings.

Article 18: Preliminary rulinss resarding admissibility

1. When a situation has been refered to the Court pursuant to article 13 (a) and the
Prosecutor has determined that there would be a reasonable basis to commence an
investigation, or the Prosecutor initiates an investigation pursuant to articles 13 (c) and
15, the Prosecutor shall notify all States Parties and those States which, taking into
account the infollnation available, would normally exercise jurisdiction over the crimes
concerned. The Prosecutol may notify such States on a confidential basis and, where the

Prosecutor believes it necessary to protect persons, prevent destruction ofevidence or
prevent the absconding of persons, may limit the scope of the infonnation provided to
States.

2. Within one month of receipt of that notification, a State may inform the Court that

it is investigating or has investigated its nationals or others within its jurisdiction with
respect to criminal acts which may constitute crimes referred to in article 5 and which
relate to the information provided in the notification to States. At the request of that State,
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the Prosecutor shall defer to the State's investigation of those persons unless the Pre-Trial
Charnber, on the application of the Prosecutor, decides to autholize the investigation.

3. The Prosecutor's deferral to a State's investigation shall be open to review by the
Prosecutor six months after the date of deferral or at any time when there has been a
significant change of circumstances based on the State's unwillingness or inability
genuinely to carry out the investigation.

4. The State concerned or the Prosecutor may appeal to the Appeals Chamber
against a ruling of the Pre-Trial Chamber, in accordance with article 82. The appeal may
be heard on an expedited basis.

5. 'When 
the Prosecutor has defened an investigation in accordance with paragraph

2, fhe Prosecutor may request that the State concemed periodically inform the Prosecutor
of the progress of its investigations and any subsequent prosecutions. States Parties shall
respond to such requests without undue delay.

6. Pending a ruling by the Pre-Trial Chamber, or at any time when the Prosecutor
has deferred an investigation under this article, the Prosecutor may, on an exceptional
basis, seek authority from the Pre-Trial Chamber to pursue necessary investigative steps
for the purpose of preserving evidence where there is a unique opportunity to obtain
important evidence or there is a significant risk that such evidence may not be
subsequently available.

7. A State wliich has challenged a ruling of the Pre-Trial Chamber under this afiicle
may challenge the adrnissibility of a case under article l9 on the grounds of additional
significant facts or significant change of circumstances.

Article 19: Challenges to the iurisdiction of the Court or the admissibility of a case

1. The Court shall satisfy itself that it has jurisdiction in any case brought before it.
The Court may, on its own motion, determine the admissibility of a case in accordance
with article 17.

2. Challenges to the admissibility of a case on the grounds refemed to in article 17 or
challenges to the jurisdiction of the Court may be made by:

(a) An accused or a person for whom a warrant of arrest or a summons to appear
has been issued under article 58;

(b) A State which has jurisdiction over a case, on the ground that it is
investigating or prosecuting the case or has investigated or prosecuted; or

(c) A State from which acceptance ofjurisdiction is required under aúicle 12.
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3. The Prosecutor may seek a ruling fi'om the Court regarding a question of
jurisdiction or adn-rissibility. In proceedings with respect to jurisdiction or admissibility,
those who have referred the situation under article 13, as well as victims, may also submit
observations to the Court.

4. The admissibility of a case or the jurisdiction of the Courl may be challenged only
once by any person or State referred to in paragraph2. The challenge shall take place
prior to or at the commencement of the trial. In exceptional circumstances, the Court may
grant leave for a challenge to be brought more than once or at a time later than the
commencement of the trial. Challenges to the admissibility of a case, at the
colnmencement of atrial, or subsequently with the leave of the Courl, may be based only
on article 17, paragraph 1 (c).

5. A State referred to in paragruphT (b) and (c) shall make a challenge at the earliest
opportunity.

6. Prior to the confirmation of the charges, challenges to the admissibility of a case
or challenges to the jurisdiction of the Courl shall be referred to the Pre-Trial Chamber.
After confirmation of the charges, they shall be referued to the Trial Chamber. Decisions
with lespect to jurisdiction or admissibility may be appealed to the Appeals Chamber in
accordance with article 82.

7. if a challenge is made by a State referred to in paragnph} (b) or (c), the
Prosecutor shall suspend the investigation until such time as the Court makes a
determination in accordance with article 17.

8. Pending a ruling by the Court, the Prosecutor may seek authority from the Court:

(a) To pursue necessary investigative steps of the kind referred to in article 18,
parcgraph6;

(b) To take a statement or testimony from a witness or complete the collection
and examination of evidence which had begun prior to the making of the challenge; and

(c) In cooperation with the relevant States, to prevent the absconding of persons
in respect of whom the Prosecutor has already requested a warrant of arrest under article
58.

9. The making of a challenge shall not affect the validity of any act performed by the
Prosecutor or any order or warrant issued by the Court prior to the making of the
challenge.

10. If the Court has decided that a case is inadmissible under article 17,the
Prosecutor rnay submit a request for a review of the decision when he or she is fully
satisfied that new facts have arisen which negate the basis on which the case had

pleviously been found inadmissible under afticle 17.
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1 f . if the Prosecutor, having regard to the matters referted to in article 17, defers an
investigation, the Prosecutor may request that the relevant State make available to the
Prosecutor information on the proceedings. That information shall, at the lequest of the
State concerned, be confidential. If the Prosecutor thereafter decides to proceed with an
investigation, he or she shall notify the State to which deferral of the proceedings has
taken place.

Article 20: Ne bis in idem

1. Except as provided in this Statute, no person shall be tried before the Court with
respect to conduct which formed the basis of crimes for which the person has been
convicted ol acquitted by the Cour1.

2. No person shall be tried by another court for a crime referred to in article 5 for
which that person has already been convicted or acquitted by the Court.

3. No person who has been tried by another couft for conduct also proscribed under
article 6,7 or 8 shall be tried by the Court with respect to the same conduct unless the
ploceedings in the other court:

(a) Were for the purpose of shielding the person concerned from criminal
responsibility for crimes within the jurisdiction of the Court; or

(b) Otherwise were not conducted independently or imparlially in accordance
with the norms of due process recognized by international law and were conducted in a
manner which, in the circumstances, was inconsistent with an intent to bring the person
concerned to justice.

Article 21: Aprrlicable law

1. The Coult shall apply:

(a) In the first place, this Statute, Elements of Crimes and its Rules of
Procedule and Evidence;

(b) In the second place, where applopriate, applicable treaties and the principles
and rules of international law, including the established plinciples of the international law
of armed conflict;

(c) Failing that, general principles of law derived by the Court from national
laws of legal systerns of the world including, as appropriate, the national laws of States

that would normally exercise jurisdiction over the crime, provided that those principles
are not inconsistent with this Statute and with international law and internationally
recognized norms and standards.
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2. The Court may apply principles and rules of law as interpreted in its previous
decisions.

3. The application and interpretation of law pursuant to this article must be
consistent with internationally recognized human rights, and be without any adverse
distinction founded on grounds such as gender as defined in article T,paragraph 3, age,
race, colour, language, religion or belief, political or other opinion, national, ethnic or
social origin, wealth, birth or other status.

PART 3. GEI{ERAL PRII\CIPLES OF CRIMINAL LAW

Article 22: Nullum crimen sine lese

1. A person shall not be criminally responsible under this Statute unless the conduct
in question constitutes, at the tirne it takes place, a crime within the jurisdiction of the
Court.

2. The defìnition of a crime shall be strictly construed and shall not be extended by
analogy. In case of ambiguity, the definition shall be interpreted in favour of the person
being investigated, prosecuted or convicted.

3. This article shall not affect the characterization of any conduct as criminal under
international law independently of this Statute.

Article 23: Nulla poena sine leqe

A person convicted by the Court may be punished only in accordance with this
Statute.

Article 24: Non-retroactivitv ratione personae

1. No person shall be criminally responsible under this Statute for conduct prior to
the entry into force of the Statute.

2. In the event of a change in the law applicable to a given case prior to a final
judgement, the law more favourable to the person being investigated, prosecuted or
convicted shall apply.

Article 25: Individual criminal responsibility

1. The Court shall have jurisdiction over natural persons pursuant to this Statute.

2. A person who commits a crime within the jurisdiction of the Courl shall be

individually lesponsible and liable for punishment in accordance with this Statute.
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3. In accordance with this Statute, a person shall be criminally responsible and liable
for punishment for a crime within the jurisdiction of the Court if that person:

(a) Cornmits such a crime, whether as an individual, jointly with another or
through another person, regardless of whether that other person is criminally responsible;

(b) Orders, solicits or induces the commission of such a crime which in fact
occurs or is attempted;

(c) For the purpose of facilitating the commission of such a crime, aids, abets or
otherwise assists in its commission or its attempted commission, including providing the
means for its commission;

(d) In any other way contributes to the commission or attempted commission of
such a cr'ime by a group of persons acting with a common pulpose. Such contribution
shall be intentional and shall either:

(i) Be made with the aim of furthering the criminal activity ol criminal purpose of
the group, where such activity or purpose involves the commission of a crime within the
jurisdiction of the Court; or

(ii) Be made in the knowledge of the intention of the group to commit the crime;

(e) In respect of the crime of genocide, directly and publicly incites others to
commit genocide;

(Ð Attempts to commit such a crime by taking action that commences its
execution by means of a substantial step, but the crime does not occur because of
circumstances independent of the person's intentions. However, a person who abandons
the effort to commit the crime or otherwise prevents the completion of the crime shall not
be liable for punishment under this Statute for the attempt to commit that crime if that
person cornpletely and voluntarily gave up the criminal putpose.

4. No provision in this Statute lelating to individual criminal responsibility shall
affect the responsibility of States under international law.

Article 26: Exclusion of iurisdiction over persons under eiqhteen

The Court shall have no jurisdiction over any person who was under the age of 18

at the time of the alleged commission of a crime.

Article 27: Irrelevance of official capacify

1. This Statute shall apply equally to all persons without any distinction based on

off,rcial capacity. In parlicular, official capacity as a Head of State or Government, a

mernber of a Goverrunent or parliament, an elected representative or a government
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official shall in no case exempt a person from criminal responsibility under this Statute,
nor shall it, in and of itself,, constitute a ground for reduction of sentence.

2. Immunities or special procedural rules which may attach to the official capacity of
a pelson, whether under national or international law, shall not bar the Court from
exercising its jurisdiction over such a person.

Article 28: Responsibilitv of commanders and other superiors

In addition to other grounds of criminal responsibility under this Statute for
crimes within the jurisdiction of the Couft:

(a) A military commander ol person effectively acting as a military commander
shall be criminally responsible for crimes within the jurisdiction of the Court committed
by forces undel his or her effective command and control, or effective authority and
control as the case may be, as a result of his or her failure to exercise control properly
over such forces, where:

(i) That military commander or person either knew or, owing to the
circumstances at the time, should have known that the forces were committing or about to
commit such crimes; and

(ii) That rnilitary commander or person failed to take all necessary and
reasonable measures within his or her power to prevent or repress their commission or to
submit the matter to the competent authorities for investigation and prosecution.

(b) With respect to supelior and suboldinate lelationships not described in
paragraph (a), a superior shall be criminally responsible for crimes within the jurisdiction
of the Courl committed by subordinates under his or her effective authority and control,
as a result of his or her failure to exercise control properly over such subordinates, where:

(i) The superior either knew, or consciously disregarded information
whicli clearly indicated, that the subordinates were committing or about to commit such
crimes;

(ii) The crimes concerned activities that were within the effective
responsibility and control of the superior; and

(iii) The superior failed to take all necessary and reasonable measures

within his or her power to plevent or lepress their commission or to submit the matter to
the competent authorities for investigation and prosecution.

Article 29: Non-arlplicability of statute of limitations

The crimes within the jurisdiction of the Court shall not be subject to any statute

of limitations.
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Article 30: Mental element

1. Unless otherwise provided, a person shall be criminally responsible and liable for
punishment for a cdme within the jurisdiction of the Court only if the material elements
are committed with intent and knowledge.

2. For'the purposes of this afticle, a person has intent where:

(a) In relation to conduct, that person means to engage in the conduct;

(b) In relation to a consequence, that person means to cause that consequence
or is aware that it will occul in the ordinary course of events.

3. For the purposes of this adicle, "knowledge" means awareness that a

circumstance exists or a consequence will occur in the ordinary course of events. "Know"
and "knowingly" shall be construed accordingly.

Article 31: Grounds for excluding criminal responsibilitv

1. In addition to other grounds for excluding criminal responsibility provided for in
this Statute, a pelson shall not be climinally responsible it at the time of that person's
conduct:

(a) The person suffers from a mental disease or defect that destroys that
person's capacity to appreciate the unlawfulness or nature of his or her conduct, or
capacity to control his or hel conduct to conform to the requilements of law;

(b) The person is in a state of intoxication that destroys that person's capacity to
appreciate the unlawfulness or nature of his or her conduct, or capacity to control his or
her conduct to conform to the requirements of law, unless the person has become
voluntarily intoxicated under such circumstances that the person knew, or dislegalded the
risk, that, as a result of the intoxication, he or she was likely to engage in conduct
constituting a crime within the julisdiction of the Court;

(c) The person acts reasonably to defend himself or herself or another person
or, in the case of war crimes, property which is essential for the survival of the person or
another person or property which is essential for accomplishing a military mission,
against an imminent and unlawful use of force in a manner proportionate to the degree of
danger to the person or the other person or property protected. The fact that the person

was involved in a defensive opelation conducted by forces shall not in itself constitute a

ground for excluding criminal responsibility under this subparaglaph;

(d) The conduct which is alleged to constitute a crime within the jurisdiction of
the Court has been caused by duress resulting from a threat of imminent death or of
continuing or imminent serious bodily harm against that person or another person, and

the person acts necessarily and reasonably to avoid this threat, provided that the person
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cloes not intend to cause a greater harm than the one sought to be avoided. Such athreat
may either be:

(i) Made by other persons; or

(ii) Constituted by other circumstances beyond that person's control.

2. The Court shall determine the applicability of the grounds for excluding crirninal
responsibility provided for in this Statute to the case before it.

3. At trial, the Court may consider a ground for excluding criminal responsibility
other than those referred to in paragraph 1 where such a ground is derived from
applicable law as set forth in article 21. The procedures relating to the consideration of
such a ground shall be provided for in the Rules of Procedure and Evidence.

Article 32: Mistake of fact or mistake of law

1. A mistake of fact shall be a ground for excluding criminal responsibility only if it
negates the mental element required by the crime.

2. A mistake of law as to whether a particular type of conduct is a crime within the
jurisdiction of the Court shall not be a ground for excluding criminal responsibility. A
mistake of law may, however, be a ground for excluding criminal responsibility if it
negates the mental element required by such a crime, or as provided for in article 33.

Article 33: Superior orders and prescription of law

i. The fact that a crime within the jurisdiction of the Court has been committed by a
person pursuant to an order of a Govemment or of a superior, whether military or
civilian, shall not relieve that person of criminal responsibility unless:

(a) The person was under a legal obligation to obey orders of the Govemment
or the superior in question;

(b) The person did not know that the order was unlawful; and

(c) The order was not manifestly unlawful.

2. For the pulposes of this afticle, orders to commit genocide or crimes against
humanity are manifestly unlawful.
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APPENDIX II

CHAPTER VII OF THE U.N. CHARTER

CHAPTER VII

ACTION WITH RESPECT TO THREATS TO THE PEACE, BREACHES OF THE
PEACE, AND ACTS OF AGGRESSION

Article 39
The Security Council shall determine the existence of any threat to the peace, breach of
the peace, ol act of aggression and shall make recommendations, ol decide what
ûreasures shall be taken in accordance with Articles 41 and 42, to maintain ol restore
international peace and security.

Article 40
In order to prevent an aggravation of the situation, the Security Council may, before
making the lecommendations or deciding upon the measures provided for in Arlicle 39,
call upon the parties concerned to comply with such provisional measures as it deems
necessary or desirable. Such provisional measures shall be without prejudice to the rights,
claims. or position of the parlies concerned. The Security Council shall duly take account
of failure to comply with such provisional measures.

Article 41

The Security Council may decide what measures not involving the use of armed force are
to be employed to give effect to its decisions, and it may call upon the Members of the
United Nations to apply such measures. These may include complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other
means of cornrnunication, and the severance of diplomatic relations.

Ãrticle 42
Should the Security Council consider that measures provided for in Article 41 would be

inadequate or have proved to be inadequate, it may take such action by air', sea, or land
folces as may be necessary to maintain or restore international peace and security. Such

action may include demonstrations, blockade, and other operations by afu, sea, or land
forces of Members of the United Nations.
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Article 43

All Membels of the United Nations, in order to contribute to the maintenance of
international peace and security, undefiake to make available to the Security Council, on
its call and in accordance with a special agreement or agreements, armed folces,
assistance, and facilities, including rights ofpassage, necessary for the purpose of
maintaining international peace and security.

Suclr agreement or agreements shall govern the numbers and types of forces, their degree
ofreadiness and general location, and the nature ofthe facilities and assistance to be
provided.

The agreement or agreements shall be negotiated as soon as possible on the initiative of
the Security Council. They shall be concluded between the Security Council and
Members or between the Security Council and groups of Members and shall be subject to
ratification by the signatory states in accordance with their respective constitutional
processes.

Anicle 44
V/hen the Security Council has decided to use force it shall, before calling upon a

Membel not represented on it to provide armed forces in fulfilment of the obligations
assumed under Anicle 43, invite that Member', if the Member so desires, to parlicipate in
the decisions of the Security Council conceming the employment of contingents of that
Member's armed forces.

Article 45

In order to enable the United Nations to take urgent military measuÍes, Members shall
hold immediately available national air-force contingents for combined international
enforcement action. The strength and degree of readiness of these contingents and plans
for their combined action shall be determined within the limits laid down in the special
agreement or agreements refened to in Article 43,by the Security Council with the
assistance of the Military Staff Committee.

Article 46
Plans for the application of armed force shall be made by the Security Council with the
assistance of the Military Staff Committee.

Afücle 47
There shall be established a Military Staff Committee to advise and assist the Security

Council on all questions relating to the Security Council's military requirements for the

maintenance of international peace and security, the employment and command of forces

placed at its disposal, the regulation of armaments, and possible disarmament.
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The Military Staff Committee shall consist of the Chiefs of Staff of the permanent
members of the Seculity Council or their representatives. Any Member of the United
Nations not perrnanently represented on the Committee shall be invited by the Committee
to be associated with it when the efficient discharge of the Committee's responsibilities
requires the participation of that Member in its work.

The Military Staff Committee shall be responsible under tl're Security Council for the

strategic direction of any armed forces placed at the disposal of the Security Council.

Questions relating to the command of such forces shall be worked out subsequently.

The Military Staff Committee, with the authorization of the Security Council and after
consultation with appropriate regional agencies, may establish regional sub-committees.

Article 48

The action requiled to carry out the decisions of the Security Council for the maintenance
of international peace and security shall be taken by all the Members of the United
Nations ol by some of them, as the Security Council may determine.

Such decisions shall be caried out by the Members of the United Nations directly and
through their action in the appropriate international agencies of which they are members.

Article 49
The Members of the United Nations shall join in affording mutual assistance in carrying
out the measures decided upon by the Security Council.

Article 50

If pleventive or enforcement measures against any state are taken by the Security
Council, any other state, whether a Member of the United Nations or not, which finds
itself confi'onted with special economic problems arising from the canying out of those

measures shall have the right to consult the Security Council with regard to a solution of
those problerns.

Article 51

Nothing in the present Charter shall impair the inherent light of individual ol collective
self-defence if an armed attack occurs against a Member of the United Nations, until the

Security Council has taken measures necessary to maintain international peace and

security. Measures taken by Members in the exercise of this right of self-defence shall be

immediately reported to the Security Council and shall not in any way affect the authority

and responsibility of the Security Council under the plesent Charter to take at any time

such action as it deems necessary in order to maintain or restore international peace and

security.
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APPENDIX III

RESOLUTION OF THE SECURITY COUNCIL REFERING THE SITUATION IN
DARFUR, SUDAN TO THE INTERNATIONAL GRIMINAL GOURT

SECURITY COUNCIL REFERS SITUATION IN DARFI]R. SUDAN. TO PROSECUTOR

OF INTERNATIONAL CRIMINAI COIIRT

Resolution 1593 (200$ Adopted bv Vote of 11 in Favour
To None Against. with 4 Abstentions (Alseria. Brazil. China. United States)

Acting under Chapter VII of the United Nations Charter, the Security Council decided this
evening to refer the situation prevailing in Darfur since I July 2002 to the Prosecutor of the International
Criminal Court.

Adopting resolution 1593 (2005) by a vote of 11 in favour, none against with 4 abstentions
(Algeria, Brazil, China, United States), the Council decided also that the Government of the Sudan and all
other parties to the conflict in Darfiu would cooperate fully with the Court and Prosecutor, providing them
with any necessary assistance.

The Council decided further that nationals, current or former officials or personnel from a

conhibuting State outside the Sudan which was not a party to the Rome Statute would be subject to the
exclusive jurisdiction of that contributing State for all alleged acts or omissions arising out of or related to
operations in the Sudan authorized by the Council or the African Union, unless such exclusive jurisdiction
had been expressly waived by that contributing State.

Inviting the Court and the African Union to discuss practical arrangements that would facilitate the
Court's work, including the possibility of conducting proceedings in the region, the Council encouraged the
Court, in accordance with the Rome Statute, to support international cooperation with domestic efforts to
promote the rule of law, protect human rights and combat impunity in Darfur. It also emphasized the need
to promote healing and reconciliation, as well as the creation of institutions, involving all sectors of
Sudanese society, such as futh and/or reconciliation commissions, in order to complement judicial
processes and thereby reínforce the efforts to restore longlasting peace.

Speaking in explanation of position after the vote were the representatives of the United States,
Algeria, China, Denmark, Philippines, Japan, United Kingdom, Argentina, France, Greece, United
Republic of Taruania, Romania, Russian Federation, Benin and Brazll.

The representative ofthe Sudan also addressed the Council.

The meeting began at 10:40 p.m. and ended at 11:55 p.m.

Council Resolution

Secruity Council resolution 1593 (2005) reads, as follows:
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"The Security Council,

"Taking note of the repof of the International Commission of Inquiry on violations of
international humanitarian law and human rights law in Darfur (512005/60),

"Recalling article 16 of the Rome Statute under which no investigation or prosecution may be
commenced or proceeded with by the International Criminal Court for a period of 12 months after a
Security Council request to that effect,

"Also recalling articles 75 and19 of the Rome Statute and encouraging States to conhibute to the
ICC Trust Fund for Victims,

secunty,

"Taking note of the existence of agreements referred to in Article 98-2 of the Rome Statute,

"Determining that the situation in Sudan continues to constitute a th¡eat to international peace and

"Acting under Chapter VII of the Charter of the United Nations,

"l . Decides to refer the situation in Darfur since I July 2002 to the Prosecutor of the International
Criminal Court;

"2. Decides that the Government of Sudan and all other parties to the conflict in Darfur shall
cooperate fully with and provide any necessary assistance to the Court and the Prosecutor pursuant to this
resolution and, while recognizing that States not parfy to the Rome Statute have no obligation under the
Statute, urges all States and concerned regional and other international organizations to cooperate fully;

"3. Invites the Court and the African Union to discuss practical arrangements that will facilitate
the work of the Prosecutor and of the Court, including the possibility of conducting proceedings in the
region, which would contribute to regional efforts in the fight against impunity;

"4. Also encourages the Court, as appropriate and in accordance with the Rome Statute, to
support intemational cooperation with domestic efforts to promote the rule of law, protect human rights and
combat impunity in Darfur;

"5. Also emphasizes the need to promote healing and reconciliation and encourages in this
respect the creation of institutions, involving all sectors of Sudanese society, such as truth and./or
reconciliation commissions, in order to complement judicial processes and thereby reinforce the efforts to
restore long-lasting peace, with African Union and international support as necessary;

"6. Decides that nationals, current or former officials or personnel from a contributing State
outside Sudan which is not a party to the Rome Statute of the International Criminal Court shall be subject
to the exclusive jurisdiction of that contributing State for all alleged acts or omissions arising out of or
related to operations in Sudan established or authorized by the Council or the African Union, unless such
exclusivejurisdiction has been expressly waived by that contributing State;

"'7. Recognizes that none of the expenses incurred in connection with the referral, including
expenses related to investigations or prosecutions in connection with that referral, shall be borne by the
United Nations and that such costs shall be borne by the parties to the Rome Statute and those States that
wish to cont¡ibute voluntarily;
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"8. Invites the Prosecutor to address the Council within three months of the date of adoption of
this ¡esolution and every six months thereafter on actions taken pursuant to this resolution;

"9. Decides to remain seized of the matter."

Action on Text

The draft resolution was adopted by a vote of 11 in favour with 4 abstentions (Algeria,Brazll,
China, United States).

Following the vote, ANNE V/OODS PATTERSON (Uutted élalgq) said her country strongly
supported bringing to justice those responsible for the crimes and ahocities that had occurred in Darfur and
ending the climate of impunity there. Violators of international humanitarian law and human rights law
must be held accountable. Justice must be served in Darfur. By adopting today's resolution, the
international community had established an accountabilify mechanism for the perpetrators of crimes and
atrocities in Darfur. The resolution would refer the situation in Darfur to the International Criminal Court
(ICC) for investigation and prosecution.

While the United States believed that a better mechanism would have been a hybrid tribunal in
Africa, it was important that the international communify spoke with one voice in order to help promote
effective accountability. The United States continued to fundamentally object to the view that the Court
should be able to exercise jurisdiction over the nationals, including government officials, of States not parry
to the Rome Statute. Because it did not agree to a Council referral of the situation in Darfur to the Court,
her country had abstained on the vote. She decided not to oppose the resolutionbecause ofthe need for the
intemational community to work together in order to end the climate of impunity in the Sudan, and because
the resolution provided protection from investigation or prosecution for United States nationals and
members of the armed forces of non-State parties.

The United States was and would be an important contributor to the peacekeeping and related
humanitarian efforts in the Sudan, she said. The language providing protection for the United States and
other contributing States was precedent-setting, as it clearly acknowledged the concerns of States not parry
to the Rome Statute and recognized that persons from those States should not be vulnerable to investigatión
or prosecution by the Court, absent consent by those States or a referral by the Council. In the future, she
believed that, absent consent ofthe State involved, any investigations or prosecutions ofnationals ofnon-
party States should come only pursuant to a decision by the Council.

Although her delegation had abstained on the Council referral to the Court, it had not dropped, and
indeed continued to maintain, its long-standing and firm objections and concerns regarding the Court, she
continued. The Rome Statute was flawed and did not have sufficient protection from the possibility of
politicized prosecutions. Non-parties had no obligations in cormection with that treaty, unless otherwise
decided by the Council, upon which members of the Organization had conferred primary responsibility for
the maintenance of international peace and security.

She was pleased that the resolution recognized that none of the expenses incurred in comection
with the referral would be bome by the United Nations, and that instead such costs would be bome by the
parties to the Rome Statute and those that contributed voluntarily. That principle was extremely
imporfant. Any effort to retrench on that principle by the United Nations or other organizations to which
the United States contributed could result in its withholding funding or taking other action in response.

The Council included, at her counfry's request, a provision that exempted persons ofnon-parfy
States in the Sudan from the ICC prosecution. Persons from countries not party who were supporting the
United Nations' or African Union's efforts should not be placed in jeopardy. The resolution provided clear
protection for United States persons. No United States person supporting operations in the Sudan would be
subject to investigation or prosecution because of this resolution. That did not mean that there would be
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immunity for American citizens that acted in violation of the law. The United States would continue to
discipline its own people when appropriate.

ABDALLAH BAALI (Aleeria) said his country believed strongly in the crucial impofance of
combating impunity if peace and stability were to take root -- a need that was even more vital in the case of
Darfur, where relations between various communities had been deshoyed over the years. It was, therefore,
important that the fight against impunity had the equal goal of re-establishing harmony among the peoples
of Darfur while serving the cause of peace.

He said that any international démarche towards those ends must be reinforced in a way that
guaranteed a fair and transparent trial process; broughtjustice for the victims by restoring their rights and
providing reparations for their moral and material suffering; contributed towards national reconciliation, a
political settlement of the crisis and the consolidation of peace and stability throughout the Sudan; and
promoted the support of all Sudanese in that process, including, in particular, securing the cooperation of
the Government.

Because of those factors, the African Union was best placed to carry out so delicate an
undertaking because it could provide peace, while also satisfying the need forjustice, he said. President
Olusegun Obasanjo had made a proposal, on behalf of the African Union, based on the need to secure
peace without sacrificing the need forjustice. Regrettably, for the sake ofreconciliation, the Council had
neither considered that proposal nor assessed its potential to enable its members to combat impunity. One
could not claim to support the African Union while brushing aside its proposals without deigning even to
consider them. At the eruption of the Darfur conflict, it had been none other than the African Union that
had deployed its soldiers and begun negotiating the various complex issues involved. What was true of the
Sudan was true all over Africa, and Algeria regretted that for the sake of compromise at any cost those who
defended the principle of universal justice had, in fact, conhrmed that even in the Council there could be a
double standard.

WANG GUANGYA (China), explaining his delegation's abstention, said that China had followed
the situation in Darfur closely and supported a political solution. Like the rest of the international
community, China deplored deeply the violations of international humanitarian law and human rights law
and believed that the perpetrators must be brought to justice. The question before the Council was what
was the most appropriate way to do so. lVhile ensuring justice, it was important to sustain the hard-won
gains of the North-South peace process.

He said his counhy would have preferred that the perpetrators stand hial in Sudanese courts,
which had recently taken action against people involved in human rights violations in Darfur. China did
not favour the referral to the International Criminal Court without the consent of the Sudanese
Government. In addition, China, which was not a parry to the Rome Statute, had major reservations
regarding some of its provisions and had found it diffrcult to endorse the Council authorization of that
referral.

ELLEN MARGRETHELØJ (Dq¡qa*) said that it had been two months since the Council had
received the report of the Commission of Inquiry, which had strongly recommended referring the situation
in Darfur to the ICC. The Court had the mandate, capacity and funding necessary to ensure swift and
effective prosecution. She was encouraged that the Council had voted to adopt a resolution to bring an
internationally recognized follow-up to the crimes in Darñu. She recognized the diffrculty of some
delegations to accept the text and appreciated the flexibility shown.

Denmark had only been able to support the text after some alterations were made, she
said. Regarding the formulation on existing agreements referred to in article 98-2 of the Rome Statute, she
noted that that reference was purely factual and referred to the existence of such agreements. Thus, the
reference was in no way impinging on the Rome Statute. The result was a valid compromise leading to the
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first referral of a situation to the ICC. She looked forward to the Court taking the first steps to ending the
culture of impunity in Darfur.

LAURO BAJA (Philiopines) noted that today's was the thi¡d resolution borne out of the Council's
consideration of Darfur. He had voted for the resolution in response to the urgency and gravity of the
crimes, which the Council and the international community were obliged to aAdre;s. Any faiture of action
two months after the presentation of the report would have reduced the Council to irrelevance in ending
impunity and protecting human rights and international humanitarian law.

He shared the concerns of some regarding the manner in which the resolution was arrived
at. Once again, veto threats prevented the expression of a clear and robust signal from the Council. That
was why calls for Council reform were growing louder with each passing day. Ue also believed that the
ICC was a fatality in the ¡esolution. Did the Council have the prerogativi to mandate the jurisdiction of the
Court?

KENZO OSHIMA (Japan) said he had voted in favour of the resolution because impunity for
serious violations of human rights and c¡imes against humanity must not be allowed. Japan iupported in
principle the referral to the International Criminal Court within the appropriate ti*"-fru-", althóugh it was
not a paúy to the Rome Statute and would have much preferred morè ãgreement among Council members.

EMYR JONES PARRY (United Kingdom) said that by tonight's vote the Council had acted to
ensure accountability for the crimes committed in Darfur. The United Kingdom hoped to send a salutary
warning to other parties who may be tempted to commit similar human rights violatìons. The United
Kingdom welcomed the adoption of the two other resolutions on the Sudan this week and called for a
redoubling of efforts on behalf of peace and justice for the people of Darfi.u, and the Sudan as a whole, who
had suffered enough. The th¡ee resolutions were a substantial òontribution towards that end.

CÉSan MAYORAL (Argentina) said he had voted in support of the resolution on the basis of the
report to the Council by the High Commissioner for Human Righti, who stated clearly what had been
crimes against humanify in Darfur. The legal context for dealing with such violations was the ICC. He
understood that the ICC would be the proper place to combat impunity. The ¡esolution gave strong support
to the Court and demonstrated significant progress within the United Ñations to ensure the functioning ôf
an international system for human rights, for which the Court was an essential tool.

He noted that it was the first time the Council had referred to the Court a situation involving
crimes over which the Court had jurisdiction. It was a crucial precedent. The letter and spirit of the Rome
Statute must be respected, taking into account the legitimate 

"õn".rrm 
of States. Accordingly, he regrefted

that the Council had to adopt a text that provided an exemption to the Court, and hoped tha-t íhat would not
become normal practice. The exemption referred to in operative paragraph 6 only applied to those States
not party to the Rome Statute.

JEAN-MARC DE LA SABLIERE (Ere4çÐ said the events in Darfiu were deeply troubling, and
the greatest concern was the plight of the people there. The Secretary-General's report, náa provided a
detailed picture of those atrocities. The Council had a duty to take uótion. Its poliry must in;lude t1¡¡ee
elements. The first was the need to assist the African Union to strengthen its mandãte for protection and
monitoring. The Council had done that by adopting resolution 1590last week. Then, theå was the need to
exert pressure on the warring parties to fulfrl their obligations and achieve a political settlement. The
Council did that by adopting resolution 1591 a few days ago. Finally, it was necessary to put an end to
impunity. That was what the Council had done today.

The Commission's report recommended the referral of the situation in Darfi.u to the ICC, he
said' The Secretary-General and the High Commissioner for Human Rights had asked the Council to
urgently provide a positive outcome following that recommendation. Rãfening the issue to the ICC was
the only solution. It was necessary to do right by the victims, and doing ro *ould prevent those violations
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from continuing. That was why France had been the initiator of the resolution and voted in its favour. He
was gratified by the adoption of this historic resolution, by which the Council, for the fust time, referred a
situation to the ICC.

Thus, the Council had sent a strong message to all those in Darfur who had committed or were
tempted to cornrnit atrocious crimes, and to the victims. The international community would not allow
those crimes to remain unpunished. It also marked a turning point and sent a message farther than
Darfur. His delegation had been ready to acknowledge immunity from the ICC for nationals from States
not party to the Rome Statute. He reaffirmed his confidence in the ICC and hoped that those clauses
concerning immunity from the Court would be dropped very soon.

ADAMANTIOS TH. VASSILAKIS (Greece) shessed that impunity must not be allowed to go
unpunished and that was why his country had turned to the International Criminal Court. It would have
preferred a text that did not make exceptions, but it was better than one that allowed violations to go
unpunished. The text strengthened the Council's authority, as well as that of the International Criminal
Court, which would have the possibility of showing its competence. The three recently adopted resolutions
on Darfur would assist in restoring peace in the Sudan.

AUGUSTINE MAHIGA (United Republic of Tanzania) said that every new delay in the adoption
ofthe resolution represented a failure to serve the interests ofjustice, and his delegation regretted that the
text took on matters that did not concern the Council. It did not permit any avoidance of the International
Criminal Court's authority, and the United Republic of Tanzania hoped that the international community
would not abandon the people of the Sudan, particularly those of Darfur.

MIHNEA IOAN MOTOC (Romania) said that text spoke for itself in showing the way the
Council could come together to add¡ess serious issues. The adoption ofresolution 1593 was a stand against
impunity and an expression of confidence in the ICC to handle complex cases, like the one the Council was
referring to it today. At the end of the day, the Council had sent a message that there was no way that
anyone anywhere could get away without retribution for grave crimes. By deciding to refer Darfur to the
ICC, the Council had enhanced its conflict prevention and resolution capabilities. Upholding the ICC by
adopting the resolution would be to no avail unless States remained supportive of the Court as it exercised
its prerogatives.

ANDREY DENISOV (Russian Federation) said that Council members had reaffirmed that the
sfruggle against impunity was one of the elements of long-term stability in Darfur. All those responsible
for grave crimes must be punished, as pointed out in the report of the Commission of Inquiry. The
resolution adopted today would promote an effective solution to the fight against impunity.

JOEL ADECHI (Benin) said the vote was a major event in the context of the intemational
community's attempts to ensure there was no impunity for violations of international humanitarian law in
the past decade. Benin had voted in favour of the resolution because it was parfy to the Rome Statute and
also because the worsening of the situation in Darfi.u meant that the Council must take acfion to end the
suffering of the civilians, ending impunity by providing impartial justice. Benin had also voted in favour
out of respect for human dignity and the right to life. The African Union recognized that the international
community had a responsibility to protect civilians when they were not protected by their own
governments. The resolution must help them to achieve their legitimate dream of an end to their suffering
and enable them to look ahead to the future with serenity.

Council President RONALDO MOTA SARDENBERG (EIAZ¡]), speaking in his national capacity,
said his country was in favour of the resolution, but had been unable to join those who had voted in
favou¡. However, Brazil was ready to cooperate fully with the International Criminal Court whenever
necessary. The Court provided all the necessary checks and balances to prevent politically motivated
prosecutions, and any fears to the contrary were both unwarranted and unhelpful.
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However, there were limits to the responsibilities of the Council vis-à-vis intemational
ínsfruments, and Brazil had consistently maintained that position since the negotiations on the Rome
Statute. But the Court remained the only suitable institution to deal with the violations in the Sudan. Brazil
had been unable to support operative paragraph 6, which recognized exclusive jurisdiction. It would not
strengthen the role of the International Criminal Court.

ELFATIH MOHAMED AHMED ERWA (Sgdaq) said that, once more, the Council had persisted
in adopting unwise decisions against his country, which only served to further complicate the sifuation on
the ground. The positions over the ICC were well known. The Darfur question had been exploited in light
of those positions. It was a paradox that the language in which the resolution was negotiated was the same
language that had buffeted the Council before on another African question. The resolution adopted was full
of exemptions. He reminded the Council that the Sudan was also not parfy to the ICC, making
implementation of the resolution fraught with procedural impediments. As long as the Council believed
that the scales ofjustice were based on exceptions and exploitation ofcrises in developing countries and
bargaining among major Powers, it did not settle the question of accountability in Darfur, but exposed the
fact that the ICC was intended for developing and weak countries and was a tool to exercise cultural
superiority.

The Council, by adopting the resolution, had once again ridden roughshod over the African
position, he said. The initiative by Nigeria, as chair of the African Union, had not even been the subject of
consideration. Also, the Council had adopted the resolution at a time when the Sudanese judiciary had
gone a long way in holding trials, and was capable of ensuring accountability. Some here wanted to
activate the ICC and exploit the situation in Darfur. Accountabilify was a long process that could not be
achieved overnight. The Council was continuing to use a policy of double standards, and sending the
message that exemptions were only for major Powers. The resolution would only serve to weaken
prospects for settlement and further complicate the already complex situation.
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APPENDIX IV

INTERNATIONAL CRIMINAL TRIBUNAL FOR THE F'ORMER
YUGOSLAVIA, RULES OF PROCEDURE AND EVIDENCE, PART TWO

PRIMACY OF THE TRIBUNAL

Rule 7 bis
Non-compliance with Obligations

(A) In addition to cases to which Rule 11, Rule 13, Rule 59 or Rule 6l applies, where a
Trial Chamber or a.Iudge is satisfied that a State has failed to comply with an obligation
under Article 29 of the Statute which relates to any proceedings before that Chamber or
Judge, the Charnber or Judge may advise the President, who shall report the matter.to the
Security Council.

(B) If the Prosecutor satisfies the President that a State has failed to comply with an
obligation under Article 29 of the Statute in respect of a request by the Prosecutor under
Rule 8, Rule 39 or Rule 40, the President shall notify the Security Council thereof.

Rule 8
Request for Information

Where it appears to the Prosecutor that a crime within the jurisdiction of the Tribunal is
or has been the subject of investigations or climinal proceedings instituted in the courts of
any State, the Prosecutor may request the State to forward all relevant information in that
respect, and the State shall transmit such information to the Prosecutor forthwith in
accordance with Article 29 of the Statute.

Rule 9
Prosecutor's Request for Deferral

Where it appears to the Prosecutor that in any such investigations or criminal proceedings
instituted in the courts of any State:

(i) the act being investigated or which is the subject of those proceedings is characterized,
as an ordinary crime;

(ii) there is a lack of irnpartiality or independence, or the investigations or proceedings
are designed to shield the accused fi'om international criminal responsibility, or the case
is not diligently prosecuted; or

(iii) wliat is in issue is closely related to, or otherwise involves, significant factual or legal
questions which may have implications for investigations or prosecutions before the
Tribunal,
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the Prosecutor may propose to the Trial Chamber designated by the President that a
formal request be made that such courl defer to the competence of the Tribunal.

Rule 10
Formal Request for Deferral

(A) If it appears to the Trial Chamber seised of a proposal for deferral that, on any of the
grounds specified in Rule 9, defenal is appropriate, the Trial Chamber may issue a formal
request to the State concerned that its court defer to the competence of the Tribunal.

(B) A request for deferral shall include a request that the results of the investigation and a
copy of the coutt's records and the judgement, if already delivered, be forwarded to the
Tribunal.

(C) where deferral to the Tribunal has been requested by a Trial Chamber, any
subsequent trial shall be held before another Trial Chamber.

Rule 11

Non-compliance with a Request for Deferral

If, witliin sixty days after a request for deferral has been notif,red by the Registrar to the
State under whose jurisdiction the investigations ol criminal proceedings have been
instituted, the State fails to file a response which satisfìes the Trial Chamber that the State
has taken or is taking adequate steps to comply with the request, the Trial Chamber may
request the Plesident to report the matter to the Security Council.

Rule 11 bis
Suspension of Indictment in case of Proceedings before National Courts

(A) Where, on application by the Prosecutor or proprio rìotu, it appears to the Trial
Chamber that

(i) the authorities of the State in which an accused was arrested are prepared to prosecute
the accused in their own courts; and

(ii) it is appropriate in the circumstances for the courts of that State to exercise
jurisdiction over the accused,

the Trial Chamber, after affolding the opportunity to an accused already in the custody of
the Tribunal to be heard, may order that the indictment against the accused be suspended,
pending the proceedings before the national courts.

(B) If an order is made under this Rule:
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(i) the accused, if in the custody of the Tribunal, shall be transfened to the authorities of
the State concerned:

(ii) the Prosecutor may transmit to the authorities of the State concerned such information
relating to the case as the Prosecutor considers appropriate;

(iii) the Prosecutor may direct trial observers to monitor proceedings before the national
courts on the Prosecutor's behalf.

(C) At any time after the making of an order under this Rule and before the accused is
convicted or acquitted by a national courl, the Trial Chamber may, upon the Plosecutor's
application and after affording an oppoftunity to the authorities of the State concerned to
be heard, rescind the order and issue a formal request for deferral under Rule 10.

(D) If an order under this Rule is rescinded by the Trial Chamber, the Trial Chamber may
formally request the State concerned to transfer the accused to the seat of the Tribunal,
and the State shall comply without undue delay in accordance with Articl e 29 of the
Statute. The Trial Chamber or a Judge may also issue a warant for the arrest of the
accused.

Rule 12
Determinations of Courts of any State

Subject to Article 10, paragraph 2, of the Statute, determinations of courts of any State

are not binding on the Tribunal.

Rule 13

Non Bis in Idem

When the President receives reliable information to show that criminal proceedings have

been instituted against a person before a court of any State for a crime for which that
person has already been tried by the Tribunal, a Trial Chamber shall, following mutatis
mutandis the procedure plovided in Rule 10, issue a reasoned order requesting that court
permanently to discontinue its proceedings. If that court fails to do so, the President may
report the matter to the Security Council.
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