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Abstract

This dissertation provides a socio-historic analydithe ethos of war crimes
criminalization articulated in three general higtal eras: the First World War era, the
Second World War era, and the contemporary erdah gamary (i.e. archival material,
legislative documents, and law) and secondaryj@ignals articles and books) materials
informed this analysis. Although these three arae not entirely discrete (e.g.
criminalization during the Second World War era \wdkienced by the failure of

Leipzig trial that followed the First World War, @policy decisions following the
Second World War had a great deal of impact uperctiminalization process in the
contemporary era) or unified (varying levels ofadjeeement occurred amongst important
lobby groups and policy makers in each era), ingrarpolicy shifts occurred in each
period as the Canadian government attempted t@lgrapth the issue of war crimes and

war criminals.

The Canadian criminalization of war crimes, crimggainst humanity and
genocide was marked by six prominent featuresthd sine qua nomf the
criminalization process in each era was a distoaception of the nature of war crimes
and/or war criminals; (2) the articulation and agggion of war crimes policies rarely
matched; (3) Canadian identity shaped the crinaaabn process, and the
criminalization process helped to shape Canadiantity; (4) although a distinct
conception of war criminals was prominent in ea@) eemnants of past conceptions of

war criminals still influenced the criminalizatigmocess; (5) an examination of the



criminalization of war crimes within the militarygtice system is essential in order to
understand the criminalization process writ lar@®); it is impossible to fully separate the

different justice systems in play during the crialipation process.
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Section I: Introduction

In 1997 Désiré Munyaneza, who was a mid-level peapa in the 1994
genocide in Rwanda, obtained a falsified passputtismmigrated to Canada
disguised as a Cameroonian citizen. After a seymvestigation that included
travel to Rwanda in order to interview witnesshs, Royal Canadian Mounted
Police (RCMP) arrested Munyaneza in October of 200face charges of
genocide, crimes against humanity and war crimeeutineCrimes Against
Humanity and War Crimes AcMunyaneza was charged with crimes
committed in another sovereign state, and neitieeperpetrator nor the victims
were Canadian citizens at the time of the offent@airence Cohen, defense
attorney for Munyaneza, questioned the legitimdaye proceedings as

follows:

What we're talking about here is a crime committadlly within another country
that really pertains specifically to that other otyy, yet Canada is taking the role
in place of Rwanda of prosecuting this man. Its#g question, | suppose, other
than the fact he's present in its borders, whyareloing this? (cited in

Hamilton: March 17, 2007)

Munyaneza was ultimately found guilty on all coyrtsd both the verdict and the
sentence (25 years in prison without the chancedaole, which is the toughest possible

under Canadian law) have been appealed by thesiefen

At least two types of approaches can be useddeasd the question “why are we
doing this?” The first focuses upon the legal feavork of Munyaneza’s trial.

Specifically, a key component of the legal procegsch was particularly relevant in



historic war crimes trials such as the Internatidvigitary Tribunal held at Nuremberg
following the Second World War, is the principlemfilum crimen sine legg.e. there

has been no crime, and can be no punishment, unl@sshibition under existing law

was in place at the time of the offence). EvEdge (2008: 332) notes that the existence
of prohibitions at the time of the offence isiae qua norfi.e. essential condition) of fair

legal proceedings:

A reasoned opinion firmly establishing the basisustomary law of all offences
and forms of liability for which an accused is canted, is a conditiosine qua
nonfor the respect of the principteillum crimen sine legend as a result an
indispensable component of a right to receive ratffiail.

Munyaneza’s actions during the Rwandan genocidelgleiolated the Geneva
Convention and contravened the customary intemaliaws of war. The Genocide
Convention (1948) establishes universal jurisdictar the punishment of this crime
(Van der Vyver 1999), meaning that any nation cgmh individual for genocide
regardless of the nationality of the accused. Chmes Against Humanity and War
Crimes Actwhich came into force in Canada in October of@®@@as expressly worded
to give jurisdiction to Canadian courts to try ofées (i.e. war crimes, crimes against
humanity and genocide) that were already illegaeunnnternational law. The key
prohibitions were in place at the time of the offienand the legal requirements for a fair
trial were met. However, although the responsedhee we can” addresses the issue of
howthe trial came into being, it provides limitedigi# into the question afhy

Canadian authorities chose to create such legisléb begin with.



A second possible approach to address the quéestipnare we doing this,”
which is the approach utilized in this dissertatimeuses upon the criminalization of war
crimes, crimes against humanity and genocide irm@an The criminalization process,
through which criminal law issklectivelyapplied to social behavior" (Beirne and
Messerschmidt 2000: 15, emphasis added), is alsiiysted within a particular socio-
historic setting. To address the questiowby certain activities are criminalized in
specific moments in history, theories of crimination commonly focus upon the
process through which popular approval for the nmmatgation and exclusion of
categories of individuals is mobilized and legittethat particular moments in time
(Scranton and Chadwick 2004). From this perspectivs not enough to simply identify
thesine qua norof fair legal proceedings. The analysis mustgadtmove to a deeper

level in order to identify theine qua norof existing Canadian war crimes legislation.

Dissertation Summary

This dissertation provides a socio-historic analydithe ethos of war crimes
criminalization articulated in three general higtal eras: the First World War era, the
Second World War era, and the contemporary erghoAgh these three eras are not
entirely discrete (e.g. criminalization during thecond World War era was influenced
by the failure of Leipzig trial that followed thergt World War, and policy decisions
following the Second World War had a great deafhgdact upon the criminalization
process in the contemporary era) or unified (vayyavels of disagreement occurred

amongst important lobby groups and policy makessich era), important policy shifts



occurred in each period as the Canadian governatempted to grapple with the issue

of war crimes and war criminals.

Section Il provides an overview of the theory anetimds that informed this
project. The development of laws of war is shaavbe a complex process, largely due
to the fact that such laws or codes of conducsduated within particular social
contexts, and evolve considerably over time. Aptnto apply existing criminological
theories, particularly those with rigid assumptiaiesthe topic of war crimes, crimes
against humanity and genocide have produced ddygidered results. Theories of
criminalization are utilized in this analysis besauhey provide the flexibility necessary
to account for important changes that occur ovee tvith regard to the criminalization
process. A socio-historic approach, which is #sxible, is used to analyze both
primary (i.e. archival material, legislative docume and law) and secondary (i.e.

journals articles and books) material collectedrduthe research process.

Section Ill analyzes the Canadian criminalizatiomcess during the First World
War era. The most common viewpoint to emergeternmational legal debates in this era
was that war criminals were a part of a primitiged, and the notion that war criminals
were primitive became th&ne qua norof the criminalization process. As the war
progressed "enemy aliens” living in Canada, whoeveast as inferior, and inherently
criminal, were targeted for exclusion and physreahoval from the country. Although
he was a staunch believer in the distinction betvmewélized and uncivilized races,
Prime Minister Robert L. Borden rejected the notilbat Germans and Austro-

Hungarians were inferior races and steadfastly segavar crimes trials. Be facto



policy for dealing with war criminals emerged inr@aa, as the “uncivilized” races were
to be dealt with through means other than war citrials both internationally (through
colonial policies in which civilized nations wereadopt a parental role) and in Canada
(through exclusion and removal). The racializawd war crimes, which was based
upon a strict distinction between “civilized” andricivilized,” was a part of a larger

struggle over who is to be included, and excludiean the definition of “Canadian.”

The criminalization of war crimes by Canada dutimg Second World War era,
which is the central topic of Section IV, was omaggin influenced by developments in
international law. Although Nuremberg was a wdtedsin international law, it was not
used as a point of reference. Instead, newly fdr@&nadian legislation was used to try
individuals who had committed war crimes againgt&an military personnel. In the
Pacific Theatre, Canada did not have the requirdithng command presence to conduct
its own war crimes trials, and opted instead tagepresentatives to assist in cases
involving Canadian victims. The Tokyo trials gealgr followed the models established
at Nuremberg, while trials conducted by British Bartities were convened under the
Royal Warrant. Although a limited number of Carsaudi were charged for offences
related to the treatment of prisoners of war inRaeific Theatre, none were specifically
charged for committing war crimes.

Section V provides an analysis of the Canadiamioalization of war crimes,
crimes against humanity and genocide during théecoporary era. The Canadian
criminalization process occurred against a backdfagpgnificant achievements in
international law, including the passage of the éaede Convention and the Universal

Declaration of Human Rights, the use of domestigrtsato prosecute Nazi-era war



criminals, the establishment of international cnalitribunals following genocides in the
former Yugoslavia and Rwanda, the passage of tlmeeRetatute, and the establishment
of the International Criminal Court. The mostrsfgrant steps in the Canadian
criminalization process were the formation of thesEhénes Commission, the acquittal
of Imre Finta, the creation and application of negar crimes legislation based upon the
tenets of the Rome Statute, and the prosecuti@anadian soldiers stemming from
events in Somalia inquiry and Afghanistan.

The conclusion outlines six themes that were pnemt features of the Canadian
criminalization of war crimes, crimes against humhaand genocide: (1) theine qua
nonof the criminalization process in each era wasstirdit conception of the nature of
war crimes and/or war criminals; (2) the articidatand application of war crimes
policies rarely matched; (3) Canadian identitypsththe criminalization process, and
the criminalization process helped to shape Canadentity; (4) although a distinct
conception of war criminals was prominent in ea@) eemnants of past conceptions of
war criminals still influenced the criminalizatigmocess; (5) an examination of the
criminalization of war crimes within the militarygtice system is essential in order to
understand the criminalization proceast large and (6) it is impossible to fully separate

distinct justice systems in play during the crinlimation process.



Section II: Literature Review and Methods

The core question at the heart of this analysié/tsyhave war crimes, crimes against
humanity and genocide been criminalized in Cana@bszely related to this are
secondary questions bbwwar crimes, crimes against humanity and genocide lheen
criminalized in Canada, and timpactof the criminalization processes upon patterns of
inclusion and exclusion within Canadian identitynfiation. At first glance criminology,
which is concerned with making laws, breaking laarg] the reaction to breaking laws
(Sutherland 1934), appears well-suited to proviflamework of analysis to answer such
guestions. However, the discipline of criminoldmas only recently developed a
substantial body of literature related to this farhtriminal activity. As late-comers to
ongoing discussions in international law relateduoh crimes, criminologists must

carefully outline the type of contribution they cavake.



Chapter 1

Literature Review and Theoretical Orientation

This chapter will begin by illustrating how the Iswf war differ from place to place, and
have evolved over time. Although the focus of thissertation is squarely upon the
criminalization of war crimes, crimes against hurhaand genocide in Canada, it is
important to briefly assess what can be learnengusiternational and historical
examples. The second section will outline keyest@nts made by criminologists to this
point in time. As a general rule, rigid applicatiof existing criminological theories have
been less successful than flexible approachesitiar allow for the modification of
existing theory or the development of new thedfhe final section provides a brief
overview of theories of criminalization, which wilklp to inform and guide this socio-

historic analysis.

1.1  The Ever-Changing Laws of Vér

Although a complete review of the development efléws of war across time and place
is well beyond the scope of this dissertatiors ppriudent to draw upon several historic
examples in order to illustrate key points that@argcal to any understanding of a
specific national formulation of and response t@ wanes, crimes against humanity and
genocide. To this end, this section utilizes hmistexamples to illustrate six interrelated
points. (1) The process through which emergens lakwar develop, and ways in which

war crimes are categorized, reflects deeply roateliirally-based interpretations of the



world. (2) Once laws of war are established, thegtion to reinforce group identity and
protect the group from outside forces that arengefias threatening. (3) The
formulation and articulation of a particular forrhtbe laws of war may lead to
unanticipated consequences. (4) Consideringsth@ety is never completely
homogenous and unified, it is not surprising tal fkey debates emerge regarding the
nature of war crimes and war criminals. (5) Orarenulated, the laws of war continue to
shift and evolve over time. (6) However, resideategorizations from previous

incarnations of the laws of war are never fully exged from the social discourse.

While not wanting to be murdered, raped or torture be natural, prohibitions
against such actions during wartime emerged thraudjistinctly social set of processes.
For this reason, the laws of war are not staticlanftbrm, but have instead varied
significantly from place to place and have changaukiderably over time. For example,
in his classic Sixth Century B.C.E. treatidee Art of WarSun Tzu appeals to practical
considerations when arguing that prisoners of wdrthe civilian population of captured
territories should be treated with care. The redsooffering fair treatment is practical
in the sense that large armies operating in diséaals have inherent issues relating to
supply lines, making cooperation from local popiolas indispensible to waging war.
The codes of conduct during wartime found e Art of Warare quite different from
those based upon religious texts and doctrineetkiated during the same era. In such
instances, the rules found in religious texts amctrihe focused upon ensuring that
conduct during wartime did not violate core spaitprinciples. For example, in India
the Codes of Manu contained a series of guideliegarding when to enter a war,

proscriptions against killing captured enemy sakjiand placed limitations upon the
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types of weapons that may be udetihe teachings found in the Qur'an were applied by
Muslim armies to the treatment of prisoners of fvdespite the large degree of
variation between different formulations of the $aef war across time and space, it is
safe to say that in all instances the laws of warewntelligible by virtue of the fact that

they reflected the social milieu in which they wereated.

The process through which emergent laws of warldpyand ways in which war
crimes are categorized, reflects deeply rootedially-based interpretations of the
world. For example, in Europe during the Middlee&ghe blending of Christian
doctrine with the rules of war epitomized emergmudes of chivalry that governed
conduct among knights both on and off the battléfid he word “chivalry” is rooted in
the French ternshevalier which refers to people who ride horses. Thisnetpgy is
telling, because the knights responsible for deyialpcodes of chivalry were a part of a
small group of nobility who were wealthy enougloten horses. Thus, class distinctions
that were of critical importance in that era becaleeply embedded within the emergent
codes of Chivalry. As a result, the courtesy teeoknights and upper class women,
which were among the hallmarks of chivalry, did extend to the peasant classes who
could expect no such courtesy or mercy (Braudy p&0Bomplex rules of ransom also

emerged during the middle ages which largely emktirat knights captured by the

! Barbed weapons, poison arrows, and the use offflmusubstances as a weapon, are examples of the
prohibitions listed infCodes of Manu

2 The Qur'an contains the following passage: "Andwiyou meet in regular battle those who disbelieve,
smite their necks; and, when you have overcome tbamd fast the fetter—then afterwards either redea
them as a favor or by taking ransom—until the v@gsldown its burdens” (47:5).

%It is important to note that the existence of edeconduct does not mean that they are alwaysften,
followed. A good account of how knights often iged the rules outlined in Chivalric codes can henfb

in War and Chivalry: The Conduct and Perception of \MaEngland and Normandy, 1066-1217
(Strickland 1996).
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enemy during battle would be freed, providing thpErsonal fortunes were large enough
to afford the ransom (Contamine 1986). Individwali® had not accumulated personal

fortunes were not typically offered mercy when cagd.

Once laws of war are established, they functioretaforce group identity and
protect the group from outside forces that arengefias threatening. For example, in the
middle ages a “just war” doctrine developed inltwdy Roman Empire that was rooted
in principles laid out in the Biblé.At the core of the principles of just war is ffiremise
that although wars are destructive, there aremestin which initiating war is the right
thing to do. The Church positioned itself as ihalfarbiter of whether or not a war was
just or, in instances in which feudal lords wereamflict, which side was fighting a just
war (Maogato 2004). When Pope Urban Il launched the First Crusadedapture
Jerusalem and the Holy Land from the Muslims inSL0f% drew upon the just war
doctrine and justified the action by arguing thne tvar is God’s will, and that taking up
arms in a Holy War is a form of penitence for pass. European discourse reinforced
group distinctions rooted in religion: Crusadersevailites Christj fideles Christiand
exercitus Deiwhile the enemy was referred toiaBdeles barbari, pagani andles
satellites du diabl¢Alkopher 2005). Significantly, as more crusadese launched

over the course of almost two hundred years, the t# war authored by the Church

* This task was enormous, because the Bible ismitfe conflicting interpretations of proper conduittring
wartime. To cite just one example, Samuel (15t&es: "Now go and smite Am'alek, and utterly dsstr
all that they have, and spare them not; but sldly b@mn and women, infant and suckling, ox and sheep
camel and ass" while Kings (6:21-22) states: "Amlking of Israel said unto Elisha, when he sawnthe
My father, shall | smite them? And he answered,ursieall not smite them. Wouldest thou smite those
whom thou hast taken captive with thy sword andh ity bow? Set bread and water before them, tlegt th
may eat and drink, and go to their master."

> The role of the church in deciding which sidetistjevolved over time, partially due to the faettthords

in conflict were each able to find a high rankinigugch official to back their side (Maogato 2004)t blso
due to a crisis stemming from increasing numbesxtdrnal invasions from the North (Alkopher 2005).
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created different levels of protection based umdigion. For example, the Third Lateran
Council ruled that crossbows could not be usedag&hristians, but could lawfully be

used against infidels.

The formulation and articulation of a particularrh of the laws of war may lead
to unanticipated consequences. For example, abatiens emerged during the
medieval era regarding the application of religipugaciples to the laws of war.
Specifically, the universal principles laid outtire Bible appeared to be at odds with the
fact that the rules governing the conduct of sefdfghting in the name of Christianity
offered protection to only a select few. Seeing tontradiction, Pope Innocent IV
significantly reinterpreted the necessity of thesades. Innocent IV blurred the
distinction made between Christians and non-Chlnsti arguing that infidels established
civil societies with advanced systems of law anstams. He further reasoned that
everyone is bound by the principles of the gospelaning the pope has to be concerned
with the souls of Christian and infidel alike (Nar@003: 14). Innocent IV concluded
that the pope has the authority, and obligationydge war when two conditions are met:
(1) infidels violate “natural law” (such as idolgtr and (2) existing local authorities do
not act to prevent or punish such violations. @rgument fashioned by Innocent IV,
which drew upon the work of St. Aquinas, presuppdbke existence of universal laws
that govern all human conduct. The unanticipatatsequence of this argument was that
it effectively expanded the concept of “humanitg”include all religious groups. This
established an imperative to intervene when thasersal laws are violated, regardless

of the religious affiliation of the persecuted goou
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Considering that society is never completely hommogs and unified, it is not
surprising to find key debates emerge regardingnétare of war crimes and war
criminals. For example, during the conquest ofAheericas European interests were
searching for justifications for the invasion (Qitkc 2006). Of particular importance
was the development of racial distinctions that iyeé within the ensuing debate when
news spread of the brutal treatment of indigen@aples by Spanish colonials. On one
side of this debate, jurists influenced by the THimositior? argued that indigenous
peoples should be included in the larger categbHumnanity on the provision that they
did not transgress natural lav€Opposing this was the view that indigenous peole
not humans at all, but “natural slavésfho could reasonably be exploited in the process
of extracting natural resources in order to file8izh coffers. Based upon the latter
position, a view of race as an unchanging bioldgicality emerged. This led to a
categorization of races that underpinned the swggpdsstinction between conquerors and
indigenous peoples (who were all lumped togethespide a wide range of differences
between the existing groups) that was at the ledaxlonial philosophy (Youngblood
2000). The expulsion from the category of “humgnétxperienced by colonized groups
effectively removed any protections, however welky may have had under
international law. As a result, the laws of wahieh had previously offered unequal

protection based upon religion and class, weré&déurstratified by racial categorizations.

® The most famous of these jurists is Francisco iderid, who argued against the notion that the cest
of the Americas was lodged against immoral barbaria

" The implication of this “enlightened” position wisat indigenous peoples had to adopt European
customs and values in order to show that theyviotisatural laws.” Thus, indigenous peoples would
either be colonized forcibly, or they could voluiitaadopt European customs and values.

8 A.W. Price (1990: 175) provides a useful overvigvihow both Plato and Aristotle conceived of “sfave
as being categorically different (largely in teraigemperament and biology) from other types of hum
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Once formulated, the laws of war continue to it evolve over time. For
example, concepts of “just” and “unjust” war, whioéntered upon differences in the
spiritual purity of the sides engaged in a confiegre gradually superimposed upon, and
then replaced by, categories of biological purntgtsas “civilized” and “uncivilized”
warfare. The type of war fought by civilized naisowas described in a treatise known as
On War(1832), written by the Prussian General Karl véauSewitz. To Clausewitz,
“uncivilized” people fight unrestricted warfare rkad by utilizing the most extreme
measures possible in order to win (which is theirsistate of war), while “civilized”
people are tempered by concerns stemming fromdligcpl context in which the

conflict occurs:

If the Wars of civilized people are less cruel a@egtructive than those of
savages, the difference arises from the socialitondoth of States in
themselves and in their relations to each othet.oDthis social condition and its
relations War arises, and by it War is subjectecbiaditions, is controlled and
modified. But these things do not belong to Waglftshey are only given
conditions; and to introduce into the philosophy\dr itself a principle of
moderation would be an absurdfty.

While the capacity of war to destroy is theoretichimitless, Clausewitz argued civilized
nations understand that only the minimum amountestruction necessary to compel the
enemy to do as you require should be inflictedcakding to Clausewitz, war conducted
by civilized nations is so closely tied with patsithat war is simply politics by another
means, while wars fought by uncivilized races wreen by passion and marked by

seemingly limitless levels of destruction.

° This quote is taken from Chapter 1 (“What is Wir8&ction 3 (“Utmost Use of Force”).
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However, residual categorizations from previouwsrmations of the laws of war
are never fully expunged from the social discour3ée discourse of civilized warfare,
for example, is an undercurrent that runs throbghformalized international laws of war
that developed in latter half of the nineteenthtesn The first of four Geneva
Conventions—the Convention for the Amelioratiortled Condition of the Wounded in
Armies in the Fiellf—was established in 1864. The Hague Conventiod899 and
1907, which outlaw specific types of weapons, saglasphyxiating gas and the
launching of explosives from balloons, were impottsteps toward the codification of
the laws of war. The Martens Clause within the t#agonvention clearly linked the
adoption of these conventions with being a pag tamily of “civilized” nations that
voluntarily submit to “the laws of humanity” andetldictates of “public conscience.”
However, the voluntary nature of these agreemeetemnirthat they were not universal,
and the laws of war encoded in these agreementsodifiilly bind the signatorie's. For

example, Article Two of the initial Hague Convemticarefully stipulates that:

The provisions contained in the Regulations meetibin article one are only
binding on the Contracting Powers, in case of vedwken two or more of them.
These provisions shall cease to be binding frontithe when, in a war between
Contracting Powers, a non-Contracting Power joimes af the belligerents.

Thus, at the outset of World War I, the laws of ware structured to govern and protect

a group of civilized nations while excluding natof@nd non-state combatants) that were

1 The three subsequent Geneva Conventions and assbpirotocols have covered a range of issues
including treatment of prisoners of war, war at, seal the treatment of civilian populations.

M The fact that Japan did not adopt the Geneva Guioveled to serious legal challenges to the validf
the Tokyo Trials following the Second World War.
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not “civilized” enough to adopt the core principlagl out in the Geneva and Hague

Conventions.

Based upon this brief overview of historical temcies within the formation and
application of the laws of war, an effective anayaf the criminalization of war crimes
must take a wide range of factors into accountuthing: the impact of social context
upon the development of the laws of war; the impdi¢he criminalization process upon
the identities of multiple groups; the unanticight®nsequences that follow the
criminalization process; the significant debates #merge as the criminalization process
unfolds; and the somewhat fluid nature of the antization process, in which some
elements of criminalization change significantlyeotime while others are re-shaped to
conform with key discourses in a particular erBhe central question is whether

criminological theory in its present form is equplto address these challenges.

1.2  The Application of Criminological Theory to theStudy of War Crimes,

Crimes against Humanity and Genocide

Until the past three decades, social scientisgeireral, and sociologists and
criminologist in particular, largely ignored thepto of genocide. Helen Fein’s (1979)
survey of sociology textbooks found that they aiigaored the topic entirely or, at best,
dealt with it very briefly in a paragraph or tw®he relative silence of criminology
toward the topic is puzzling, considering a caselmamade that genocide is a form of
large scale crime (e.g. Friedrichs 2000). Morendly, some criminologists have

forayed into genocide scholarship, often workingenthe assumption that existing
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criminological theory will add to our understandioighow and why such large scale
crimes occur. This section begins with an accofiatsmall number of early
criminologists who included statements regarding evenes, crimes against humanity
and genocide. Such individuals were the excepaitiner than the rule. The second
portion of this section provides an overview of taasons why, until relatively recently,
criminology excluded genocide and war crimes fresrsubject matter. This is followed
by a brief summary of select important attemptagply existing criminological theory

to this topic area.

The overwhelming majority of criminologists hawstil recently, followed the
trend in the social sciences to ignore the topigesfocide, war crimes and crimes against
humanity. Interestingly, the exceptions to thisgyal rule were not criminologists
working on the margins of the discipline. The ieatl criminologist to make note of what
we now refer to as war crimes is Cesare Lombro804p, a former doctor in the Italian
Army who was extremely influential in the latterrpaf the nineteenth century. In the
second edition o€riminal Man Lombrosoadded “crimes of passion” to his taxonomy of
crimes. The category crimes of passion includeérsé types of crime, including
murders committed by individuals who feel an “irderove for their countries” and hope
to “render a great service by killing men they d¢desto be their nation’s worst
enemies.” It is worth noting that Lombroso added the catedoriminals of passion” to
distinguish between individuals who are “naturalrboriminals” from those who engage
in criminal acts due to environmental factors. mlwoso also distinguishes between
criminals who act upon noble passions (who havelise” passions) and those who act

upon “primitive” passions such as revenge, lust, ‘@hcoholic rage.” Contrary to racial
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explanations for war crimes that were common atithe (see Segesser 2006),
Lombroso, who had personally experienced the impiatmed conflict, rejected

biological determinism in favor of environmentalpéanations.

Another very early exception to the general siéeotcriminologists toward
genocide, war crimes and crimes against human®Bheddon Glueck. Glueck is best
known for producing (along with his wife, Eleanbiplogically reductionist accounts of
juvenile delinquency commonly referred to as “depehental criminology.” A less-
known fact about Glueck is that he made an impoxantribution to the development of
the Nuremberg trials, where he primarily advocdteadtharges of “crimes against
humanity” (Hagan and Greer 2002). Glueck arguatittie application of international
law to such crimes establishes strong norms (amdetsulting consequences for breaking
such norms) that will discourage individuals froomanitting such acts in the future.
The type of social engineering that is at the heflnis position was a hybrid of the
influence of his mentor Roscoe Pound (who advoctitegbosition that the law was an
important mechanism for social engineering) andkia perspectives regarding the
influence of environmental factors upon future ainfollowing this line of theoretical
reasoning, Glueck was a strong advocate for trebkstiment of a fully international

criminal court that could monitor future enforcerhehthe laws laid out at Nuremberg.

The willingness of Lombroso and Glueck to inclg@mocide, war crimes, and/or
crimes against humanity in their analysis of criggresented aberrations within the field
of criminology in their respective times, and tleé&tive silence of criminology with

respect to genocide continued into the 1990s. &eWegoubian (2000) conducted a
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content analysis of the most prestigious periodigathe field of criminology, along with
major conference presentations and papers, beth@#hand 1998. He found that out of
19,304 conference papers presented aftherican Society of Criminolognd the
Academy of Criminal Justice Sciencesly 18 were related to genocide. Similarly, of
the 13 leading criminology journals only one ouBgE38 articles published during this
period dealt with genocide. Yacoubian concludes tihese startling figures support the

contention that genocide has been overlooked witterfield of criminology.

Although the relative silence of criminology witkgard to genocide, war crimes
and crimes against humanity can be measured ilat@vedy straightforward and
uncomplicated manner, the reasons for this silaneeonsiderably more difficult to
identify. Alex Alvarez (2001) presents five magasons for the exclusion of genocide
from criminology: (1) the topic is too overwhelmgiand complex for many social
scientists; (2) there has been a demise of thmitwological imagination”—meaning
that criminology a) is more concerned with techegof measurement than with what is
being measured, and b) focuses upon less problearadieasy to measure behaviours;
(3) the perception that genocide is a foreign pheswn; (4) the marginality of state
crime in general to the field of criminology; a%) the study of genocide demands a
response that many researchers are unwilling ®-gspecifically, it requires
abandoning all claims of being a detached and itigdabserver. While some of these
rationales may be called into question (e.g. carsid the complexity of the social
world in general, how is it that social scientigfisore genocide because they are
overwhelmed by complex topics?), Alvarez does e useful starting point for

understanding why criminologists have ignored tied for so long.
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Maier-Katkin, Mears and Bernard (2009) also attetnunderstand why
criminologists have historically ignored genocidénhey identify four largely structural
reasons related to criminology as a disciplinenfby genocide research has for so long
been excluded from criminological scholarship: ¢fijninologists point out that state-
sanctioned genocide has often been legal withicdméext in which it occurs, and is
therefore outside of the scope of criminologicalestigation; (2) the politics of the
discipline led to an emphasis upon domestic corscguch as street crime, drug use, and
delinquency; (3) the practical concern of resednclding and enroliment numbers in a
field that is an uneasy mixture of criminology amaninal justice led to an emphasis on
the concerns of the criminal justice system aném@hasis of state crime; and (4)
criminologists who are concerned with their caregesoften better off focusing upon
traditional topics and the refinement of existifeggely quantitative) analyses than
blazing new trails by studying esoteric topics.eYhisefully add that an “uneasy
marriage” has developed between criminology anaioal justice, and the influence of
the latter has directed criminologists toward tbericerns of the criminal justice system”

rather than international crime (Maier-Katkin, Meand Bernard 2009: 231).

The narrow subject matter that sociologists tenaidaress is taken to task by
Zygmunt Baumann (1989), who argues that genocidels as the Holocaust are
portrayed as being either uniqgue (meaning thene igattern to analyze), or too extreme
(meaning there are no lessons learned for “noreadtyday life) to be of use to
sociological analysis. Baumann goes on to argae‘the Holocaust has more to say
about the state of sociology than sociology irprssent shape is able to add to our

knowledge of the Holocaust” (3). Criminology hasitar blind spots, as criminologists
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have often been slow to tackle instances of stagarized crime (Chambliss 1988).
William S. Laufer (1999: 73) points out that “theect that acts of genocide often originate
from those in sovereign power, the makers of |&&,majority rule, seems to prompt a
deference to sovereignty that has an immunizingceff In other words, when a
sovereign nation creates a policy of mass extetmomahat is implemented within the
confines of an established criminal code it createaura of legality. Furthermore, laws
passed by government to legalize forms of margiaibn that often form a component
of the genocidal process add to the illusion o&liég (Alvarez 2010). While this aura of
legality may serve to exclude genocide, crimesreggdiumanity and war crimes from
mainstream criminological analysis, critical crimviogical perspectives that do not
strictly adhere to state definitions of crime anitique the state and other apparatuses of

government may be successfully applied.

Wayne Morrison (2006) further elaborates on howdtganization of the field of
criminology has created sets of assumptions regambpropriate subject matter for the
discipline. According to Morrison, criminology & enlightenment project that is
inextricably bound to the existence of modern sengr states. Laws are defined and
outlined within respective criminal codes, and estette is responsible for punishment of
transgressions that occur within its borders. fHson d’étreof the criminological
enterprise is to facilitate progress within theestarough the understanding, and
accompanying elimination or management, of crina¢ titccurs within its borders.
Existing outside of the civilized space of the stdlhe field of international affairs is a
wild domain governed by the naked self-intereghdividual nation-states. A solid

foundation for criminology is denied in the intetioaal realm, because the interests of
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one nation will invariably conflict with those ohather. Morrison is highly critical of
the exclusion of genocide from criminology whicle, &rgues, occurs for two main
reasons: (1) the study of the Holocaust (or geteri general) cannot enter into
criminology so long as the nation state definesiftational concerns of the discipline;
and (2) the contexts in which genocide occurs anengonly viewed as being “truly
exceptional places that could never exist agaif3j2and are thus also viewed as
irrelevant to the process of mapping out generdlprénciples of criminal activity. To
Morrison, the core foundational assumptions of arotogy have to be reconstituted in

order to accommodate the study of genocide.

The long-standing bias against the inclusion ofogate within the scope of the
social sciences is gradually deteriorating, andralrer of sociologists and criminologists
have made significant contributions to our undeditag of how and why genocide
occurs (e.g. Baumann 1989, Fein 1990, Chalk ands3mihn 1990, Doubt 2000, Alvarez
2001, Shaw 2007a, Liwerant 2007, Mullins and R@&b@8). Although criminologists
have presented persuasive arguments regardinghelstudy of genocide, crimes against
humanity and war crimes should be included as gpjate subjects for criminological
investigation, there is little consensus regardimgt criminological theory adds to the
existing discussions. Roberts and McMillan (208B5), for example, argue that
criminologists are well equipped to counter a termyeamong legal scholars to present an
account in which criminal law is portrayed as abstaact system of norms without
history and social context" (316). In other worcsmninological theory, through the
systematic application of existing theoretical capts, brings something new to the

analysis by situating law within particular histoand social settings. However, this
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argument badly underestimates the importance tdryisnd social context in existing
legal theory. A case in point is the position addy legal realists, who argue that key
developments in international law stem from pdditiexpediency and national self
interest (Maogoto 2004), both of which are alwatsased specifically within a

particular time and place.

Day and Vandiver (2000: 43) adopt a position thiaatly contradicts that of
criminologists such as Roberts and McMillan, arguarthat the inclusion of genocide
research into the field of criminology is appropgiecause existing criminological

theories resonate with what genocide scholarslexady finding:

Scholars of genocide and mass killings have preghgsveral theories
explaining how the behaviors of governments, malitteaders, and ordinary
citizens contribute to extreme violence. Manyta explanatory constructs
developed in these theories bear a striking reksTab to core concepts of
criminology or could be readily integrated withneinological ideas.

However, this argument is problematic for at leaste reasons. First, Day and Vandiver
are comparing criminological theory to an oldemnfasf genocide studies. The field has
undergone considerable changes as a new geneoéscholars familiar with the non-
Western world has entered into the discussion [éoges 2008; Levene 2005; Shaw
2007; Bloxham 2005). Second, care must be takemda justifying the inclusion of
criminological theory in the study of genocide, wames and crimes against humanity
on the basis of apparent similarities with exist@pgproaches utilized by other disciplines.
If criminologists are simply restating what is aldy known, the potential contribution of

criminological theory would appear to be limited lfast), or event redundant. Lastly,
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scholars such as Andrew Woolford (2006) point bat in engagement between
criminology and genocide must be reflexive. Rathan focusing solely upon the
application of existing theory to new topics sushganocide, war crimes and crimes
against humanity, it is important to also consiaew this critical engagement can
challenge or even reshape such theories, and eevap lead us to question the

foundational assumptions of the discipline.

Despite the fact that criminology as a disciplire la history of ignoring
genocide, war crimes, and crimes against humaaitypundswell of interest in these
topics has emerged in past two decades. For egampécent issue dheoretical
Criminology (2009, volume 13) contained seven articles relaigbe Hagan and
Rymond-Richmond’®arfur and the Crime of Genocid2008), which applies empirical
criminological analysis to the questions of geneaad human suffering in Darfur. This
is striking, considering the dearth of articlesatetl to genocide only a decade or two
earlier. The remainder of this section will pravid brief summary of select instances of
the application of key criminological theories ke ttopic of genocide, war crimes and/or
crimes against humanity. The goal is not to prexaccomprehensive overview of the
ways in which criminological theory has been appliénstead, illustrative examples will
be used in order to gain an initial understandegarding why some applications of

criminological theory fail while others succeed.

The core concept within criminology that has ardy&lad the most resonance
with genocide scholars is Sykes and Matza’s nan#t#bn theory (1957). At the heart of

neutralization theory is the premise that a tensmay develop between the moral
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obligations to both follow the law and avoid illagate acts. Sykes and Matza were
well aware that individuals who broke the law ofeeqperienced guilt over their actions.
They outlined five techniques of neutralization—&énf the victim, denial of injury,
denial of responsibility, condemning the condemnansl appeal to higher loyalty—that
were commonly utilized by offenders to mute or agel moral obligations during the
course of committing a crime or deviant act. Téehhiques of neutralization essentially
help to resolve or dampen the tension one feelsiwbenmitting actions that contradict
one’s values. They are largely internal mechanissesl to quell the guilt associated with
engagement in illegal and/or immoral acts. AlvaE¥97) outlines the utility of
neutralization theory to the study of genocideeaplanation of why individuals follow
orders to kill is provided by denial of responstiildenial of injury provides insight into
why perpetrators employ euphemisms to mask the igraiity of the killing process;
denial of victim can be used to understand why g@teapors often justify genocide as self
defense; condemning the condemner explains whye tiwb® stand trial for genocide
often accuse other nations of committing the egaote offences; and the appeal to
higher loyalties explains how patriotism may be rhoéd during a genocidal campaign.
Alvarez adds a sixth technique, “denial of humdnity which other groups are
considered inhuman or less human than one’s owre. ufility of this approach is evident
in the fact that neutralization theory has beerliagppo genocide more often than any
other existing criminological theory (e.g. Alvarg297; Day and Vandiver 2000;

Yacoubian 2006; Cohen 2001).
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The assumption that neutralization theory can lprablematically transplanted
to the study of genocide may be challenged. Famgte, Alex Alvarez (2001: 112)

states that:

These processes, or techniques of neutralizatilonyed delinquents to suppress
their normative system of values and engage inash¢\dehavior. This is the
same process engaged in by participants in genocide

The troubling question that is not addressed istindrehe rationalizations offered by
young offenders are substantively the same as thfsed by individuals engaged in
genocide. For example, the state may issue tmen@md for genocidal action and a
potential perpetrator may hold a strong moral commant to obeying state orders.
Resisting the call to participate in the destruttd the group targeted for extermination
may therefore be the morally challenging deciswimich would mean that neutralization
theory may be more appropriately applied to thoke refuse to take part in the killing
process than those who offer full support. Furtiare, neutralization theory provides
limited insight into individuals who do not feelijuor remorse for their crimes, and are

motivated by hatred, racism, or anti-Semitism.

In another attempt to apply existing criminologiti@ory to the subject matter,
Brannigan and Hardwick (2003) draw upon Gottfredaond Hirschi’s (1990) general
theory of crime. According to Gottfredson and Hirgperpetrators of “ordinary crimes”
(i.e. those that require little skill or planniragyd derive very simple benefits to the
offender) characteristically have low levels offsgintrol. This theory presents the

argument that self control is developed duringdtiolod, through attentive parenting, and
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remains relatively consistent throughout later ssagf the life cycle. Although
Gottfredson and Hirschi recognize that the proggrigicommit crime must be
accompanied by criminal opportunities, they arduest tost offenses are relatively easy
to commit and that opportunities to do so arisetinoally. Countering the belief that
pressure or influence exerted by groups and gamgsnotivate an individual to commit
crime, Gottfredson and Hirshi (2000) argue thaivinldials tend to associate with others
who are like-minded. In this way, participationgroups facilitates, rather than causes,
criminal activity. As the name suggests, the galnteory of crime is intended to have a
broad scope. Gottfredson and Hirschi (1990:11&rcthat it “explains all crime, at all

times, and, for that matter many forms of behathat are not sanctioned by the state.”

Given that genocide is often sanctioned by theestatd that it is doubtful that
attentive parenting is the key to lowering predspons to commit genocide, it appears
as though this form of crime is outside the intehgdeope of Gottfredson and Hirschi’s
general theory of crime. To their credit, Branmigand Hardwick acknowledge that the
model of persistent low self control is a pooiriterms of genocide. For example, the
German police reserve battalions used to rounchdpe&ecute Jews in newly occupied
territories during the Second World War were clearhde up of very ordinary, and even
upstanding, citizens with no hint of prior self tahissues. Brannigan and Hardwick
circumvent this issue in two ways. First, Branmigaad Hardwick correctly note that the
general theory of crime is concerned with crimityalather than crime, and that the
opportunity to commit a crime must be present sheorfor that particular crime to occur.
The implication of this argument is that structuséspportunity and low self control are

viewed as being of relatively equal importancecddel, Brannigan and Hardwick shift
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the emphasis of theory away from parenting, angtsition that the level self control
remains relatively constant throughout the lifetioh@n individual, and toward
situational factors (specifically the developmeh&anob mentality, racism, hatred of the
target group, and the use of alcohol) that sentertyporarily lower self control in
situations marked by high levels of conflict. Inn@amt steps are taken to outline the
acknowledged limitations of the theory with regazdhe subject at hand. However, the
central question remains of whether it would hagerbmore prudent to opt for a
different theoretical approach than to attempiaiwegge and rehabilitate a theory that
clearly is not appropriate to the topic (e.g. theory is not intended to explain state
crime, the theory presents self control as beingelg consistent over time, and the
general theory of crime systematically downplayshefrole of external factors such as

gangs or other groups).

Not all attempts to apply existing criminologichebries and methodologies have
been unsuccessful. Hagan, Rymond-Richmond anceP&®05) use quantitative
(survey) methodology, underpinned by conflict thyedo provide a very good
explanation of the role played by racism in theaggahe in Darfur. This analysis is
expanded and elaborated upomarfur and the Crime of Genocidelagan and
Rymond-Richmond 2009: 177) to fully illustrate htnacial epithets” form the “spark
that transforms the specific forms of racial intento genocide. The research is
grounded in several criminological theories, inahgd Robert Sampson’s (2006) model
of collective efficacy, which is used to explairhgovernment and militia leaders utilize
racial dehumanization in order to transform bottpp&ators (who become willing to

kill) and victims (who are dehumanized) groups; &ddvin Sutherland’s (1973) theory
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of differential social organization which, follovgrthe work of Ross Matsueda (2006), is
used explain how access to resources drives cokesbcial action. A link is drawn
between micro and macro level processes using J&oleman’s (1990) “critical
collective framing approach.” In this model, thenstruction of Arab and Black
identities is understood to have occurred in aextrin which there is a great deal of
competition for land. Race becomes a vocabulamative utilized by field
commanders, with support from the Sudanese goverimeorder to create collective

action.

Despite the fact that this project is certainlyipgavorthy, and represents a
significant achievement in the field of criminolg@t least two issues emerge. First,
Hagan and Rymond-Richmond analyze what is essintiatimization data in order to
create a model describing the perpetrators of ém@gjde. This is inevitable considering
the considerable restrictions placed upon the claltaction process. However, itis a
cause for concern because victimized groups mag laed knowledge of key pieces
of information, including behind the scenes intémats between leaders, planners, and
those responsible for directly carrying out theamde. Second, the researchers ground
their analysis in research findings from criminatag studies of street level crime in
North America. While this may once again be ina@vié considering the dearth of
comparable quantitative information drawn from otgpenocides, it highlights the
Western-centric nature of the discipline (see AgoZ4003). As noted by Augustine S.J.

Park (2009: 958-9):

the authors treat criminal-racial violence in Darés parallel to legal-racial
violence (e.g., at the hands of police) in the eomgorary US. The gravity of
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genocide is not only greatly diminished by the cangon, but a powerful
critigue of North American racism is not aided hg inalogy.

In other words, the linkage between genocide amestrime in North American may

detract from, rather than enhance, our understgrafiboth.

Another example of a project that was largely ssstul isBlood, Power, and
Bedlam: Violations of International Criminal Law Post-Colonial Africa(Mullins and
Rothe 2008). The goal of the researchers is teldpvan integrated theory of crime that
can account for mass violence and crimes agaimsahily in Rwanda, Uganda, Sudan,
and the Democratic Republic of Congo. The appboadf existing criminological
theory to scholarship in Africa in the past hasasqul it as being laden with North
American assumptions and biases (Agozino 2003wadds a layer of difficulty to an
already complex undertaking. To their credit, eatthan soldiering forward with a
systematic application of existing theory, Mullizxsd Rothe utilize a largely inductive
approach in their analysis. The term “largelytigical here, because the research is
informed by theories of state crime. The inclusabstate crime into the field of
criminologist is traced to the work of William Chaliss, who is widely credited for
drawing criminological attention to this issue. cacding to Chambliss, the definition of

crime must be expanded to include:

State organized crimes, environmental crimes, @iagainst humanity, human
rights crimes, and the violations of internatiotmahties increasingly must take
center stage in criminology...Criminologists mustile crime as behavior that
violates international agreements and principlésldished in the courts and
treaties of international bodies. (cited in Mudliand Rothe 2008: 8)
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The framework of analysis utilized by Mullins andtRe focuses upon state crime as a
starting point, and widens this research focusi¢tude non-state groups such as

paramilitary organizations.

Although Mullins and Rothe utilize a flexible framerk of analysis that is not
overly constrained by limitations imposed by exigtcriminological approaches, and are
largely successful in this enterprise, their reaadves to exceed their grasp. Despite the
fact that the opening section of the book statasttie results of an analysis based upon a
“purposeful sample” of case studies is not geneable, their goals, conclusions, and
even the title of the book appear to ignore thétéitions inherent within their
methodology. Specifically, the researchers oftgnisto speaking about “Africa” in
unified and highly generalized terms, which is hygbroblematic considering the vast
diversity that exists among the four nations codenethis research, and among African
nations and social contexts in general. Despésdtltriticisms, this research represents
an important step in the development of the critaigp of genocide, war crimes, and

crimes against humanity.

As is shown in the above examples, researchshatrked by a higher degree of
theoretical fidelity tends to be problematic. Tisisinderstandable, given that
criminological theories have, by and large, notrbéesigned with genocide, war crimes,
and crimes against humanity in mind. Construcéirggiminological account of
genocide, war crimes and crimes against humanitefothe researcher to walk the fine
line between drawing upon existing tools of thecighkne (which is the component that

makes the project “criminology”) while at the satimee avoiding too rigid an application
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of the existing concepts (which would confoundheatthan illuminate, existing
knowledge). In essence, the process of creatargranological account of genocide,
war crimes and crimes against humanity entails kaneously drawing upon, and
recreating, the discipline of criminology. Genagidrimes against humanity and war
crimes are not simply street crimsst large. Instead, they involve the specific targeting
of groups in a manner that is resonant in symhehas and often transgressive in that
efforts to brutalize and diminish targeted grougxguires actions that go beyond ordinary
crimes (see Stone 2004). An understanding ofgteators of such crimes occurs within
historically and socially contingent forms of loeald knowledge that allow us to make

sense of acts of brutality that are largely incosheinsible.

1.3 Theoretical Orientation

This section provides an overview of theoreticabpectives regarding the
criminalization process relevant to the ensuindyamaof the Canadian criminalization
of war crimes, crimes against humanity and genocf@eminalization theorists argue
that law is created within particular socio-histasettings, and what is legal in one
setting may be made illegal in another. A mutdfga exists in which the socio-historic
setting influences the criminalization process, gr@criminalization process helps to
define and shape the socio-historic context. Atdbre of the criminalization process is
the creation of legislation, the surveillance odgfic groups and individuals, and
punishment of offenders. The criminalization psxes not value-free, but is instead

ideologically driven. Power is a key componenthia criminalization process, especially
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with respect to the labeling and stigmatizatiopaiticular groups. Discursive strategies
frame knowledge of offenders, who are often categdron the basis of gender and race.
Important disagreements often occur regarding timeicalization process related to
guestion of who to criminalize, and how to criminalthat particular group. A
disconnect may also occur between the intentiodsraplementation of a given law or
policy. When a law or policy does not work as mted, unexpected uses may arise as
that law or policy is applied in other ways. Lgsthe criminalization process functions
to exclude categories of individuals from societihe process of exclusion is an
important component of how social groups definentbelves, because who we are as a

society depends in part upon whom we elect to ebecftom the social order.

A fundamental component of the criminalization megis the interaction
between the creation of law, the enforcement of Evd the socio-historic setting. Laws
and their enforcement are created and maintaingdnagpecific social contexts (Des
Rochier and Bittle 2004), and activities that afren@jor concern in one time and place
may not be a concern in another. While it is cteat social context will influence legal
developments, it is important to note that thetr@teship between law and society is not
unidirectional. As Elizabeth Comack and SteveslBzy (1991) point out, a dual
relationship develops in which an existing soc@itext shapes the development of law,
while law reproduces, recreates or fundamentatgrathat social milieu. Furthermore,
the influence of social factors does not disappeae a law is successfully established.
Such forces continue to influence policy decisiand administration strategies long after
laws are passed to quell the tide of given “sosi@ngs” that have been identified (Des

Rosiers and Bittle 2004).
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The fact that law is fundamentally shaped by th@adsetting in which it is
created means that what is illegal in one time@ade may not be illegal in another.
This leads to a focus upon the process throughhwhig is created and applied, as the
following definition of criminalization offered bBeirne and Messerschmidt (2000: 15)

illustrates:

The term "criminalization” refers to the processevdby criminal law is
selectively applied to social behavior. This thoéprocess involved (1) the
enactment of legislation that outlaws certain typielsehavior; (2) the
surveillance and policing of that behavior; andif8)etected, the punishment of
that behavior.

Beirne and Messerschmidt’s definition of criminatibn replaces the “breaking laws”
component of Sutherland’s formulation “making laWwseaking laws and reaction to
breaking laws” with “surveillance and policing”.hie modification is significant because
it shifts the focus of investigation away from tipgestion of why offenders commit
crimes. Instead, the norms of those responsibleriforcing the law (i.e. police officers,
prosecutors, judges and juries), and the procesagh which groups are demonized and

targeted for surveillance, are scrutinized.

An important component of the categorization ofn&s, enforcement of law, and
punishment of offenders, is that such processeslaodogically driven rather than
impartial and value-free (Comack and Balfour 2008he process through which
offences, and offenders, are defined and categbrizéeeply embedded within existing
power relations in a given socio-historic conte&tstin Turk (1969), who emphasizes

the struggle for power among groups in societynisoout that individuals facing
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criminal prosecution have engaged in a seriestefactions with individuals involved in
the criminal justice process. Actions that ar@wsive to individuals who enforce the
law are more likely to lead to higher rates of siri@nd convictions, and to result in more
severe sentences. To Turk (1966: 340), an ongmimgess of labeling and

stigmatization lies at the core of the criminaliaatprocess:

Indeed, a person is evaluated, either favorablyndavorably, not because he
doessomething, or even becauseifisomething, but because others react to their
perceptions of him as offensive or inoffensivemgdasis in original)

Thus, to Turk, the reactions to individuals andipatar types of activities at a given
time, rather than the nature of the offenders tledves, become subject to investigation.
Furthermore, the relative power of the enforcerg. (@olice) and resistors (those who
break the law) is a critical determinant in thergnialization process, as powerful resistor

groups are less likely to be arrested, jailed,tbevise defined as criminals.

Feminist criminologists, who are at the forefrohtominalization literature, pay
close attention to how the criminal justice procgssvs upon existing discursive
strategies that frame our knowledge about offendeos example, Comack and Balfour
(2004: 10) contend that:

The very nature of how legal actors choose to caumtytheir assigned tasks opens

the way for particular constructions to enter #gal arena—constructions of the

accused, complainant and witnesses in a crimirssd, s well as of the event
itself and the social space in which that eventicec
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Thus the criminalization of particular actions ofteas the effect of categorizing
individuals, or entire groups, in particular wagsg( immoral, evil, monster, negligent,
bad parent, etc). Membership in criminalized geoopay be based upon common
activities (e.g. drug use), or it may simply steoni perceived biological qualities (e.g.
gender, or “race”). Itis important to note thae tategorization of some individuals as
“evil” is particularly important to the field of slogy, which has a tendency to either
ignore evil, or treat it as a residual categorgodd, rather than directly examining how
evil is constructed (Alexander 2001; Smith 200%he fact that evil is constructed, rather
than merely reflecting the essence of particuldividuals or groups, places it within the

domain of sociology and criminology.

The processes through which individuals are lahedegimatized and
criminalized are situated within the power relasidhat exist in a given socio-historic

setting:

Criminalization, the application of the criminabk to an identifiable social
category, is dependent bow certain acts are labeled andwino has the power
to label, and is directly limited to the politicatonomy of marginalization. The
power to criminalize is not derived necessarilgamsensus politics but it carries
with it the ideologies associated with marginai@at and it is within these
portrayals that certain actions are named, cordaanel regulated. (Scranton and
Chadwick 2004: 299, emphasis in original)

However, the power to criminalize is not monolithisccording to Michel Foucault,
power is interwoven within the social fabric, arldas, amongst other things,
individuals to define and to create “legitimate’okviedge. Understandings of deviance,

crime and punishment are formulated into “discosir¢ee. “historically specific systems
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of meaning or ways of making sense of the wdfidthat emerge from disciplines such
as psychiatry, medicine, law and criminology. Fault(2003: 24) rejects the argument
that there is a single, dominant source of dis@arsl power in society (such as the
state), and argues that “multiple relations of potr&verse, characterize, and constitute
the social body.” The discourses that emanate flimerse sources of power and

authority may be mutually reinforcing, or they nw@ntradict one another.

The process of governance is not as clear-cuttablefiing a particular law or
policy that is followed to the letter by those dlpedt with its implementation. According
to Foucault (1994a: 385), institutions have anlided “rational schema” composed of
the aim of the institution as well as the meanssatisposal for achieving those ends.
However, things never work out precisely as theymanned, and the results often do
not match the aims. When the goals of an instituéire not reached, the options are to
either institute reforms or else focus upon thegfpected uses” of existing policies. For
example, although prisons failed in the promiseeform individuals, they were very
adept at “the mechanism of elimination,” which refto the removal of individuals from
the population (1994d: 386). Such “unexpected’usesl to new “rational courses of
action” which are organized in terms of new goald abjectives. It is within these new
“strategic configurations” that strategies belomgia different groups can converge and
find their place. Foucault (1994b: 231) notes thate is no guarantee that any given
possible strategy will be utilized, and simply asse'some are chosen and not others.”
However, the different strategies “produce perménad solid effects that can perfectly

well be understood in terms of their rationalityee though they don’t conform to the

12 This definition is taken froriThe Power to CriminalizéComack and Balfour 2004: 32)
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initial programming: this is what gives the resudtiapparatus its solidarity and
suppleness” (232).

Regardless of whether the result is part of atsateg)y, and conforms to an
expected application of policy, the result of tihentnalization process is often the
exclusion of particular groups or individuals fr@mciety. Foucault (1994c: 178) notes
that in modern society “crime tends to be no mhantthe event that signals the
existence of a dangerous element—that is, moressrdangerous—in the social body.”
Of these dangerous elements, none is more troubkesm modern jurists than the
individual who commits a “monstrous murder, withoedson, without preliminaries”
(182). In fact, disciplines such as psychiatry anchinology rose in prominence in the
nineteenth century through a promise to categocaetain, cure, and/or remove such
dangerous individuals. The process through whic sndividuals are removed from
society affirms their difference from the restloé tsocial body. This process creates or

maintains the identity of the social group at larg@ucault (1994d: 403-4) notes that

we have indirectly constituted ourselves throughdkclusion of some others:
criminals, mad people, and so on. And now my priesenk deals with the
guestion: How did we directly constitute our idgnthrough certain ethical
techniques of the self that developed through aittido now? [...] There is
another field of questions | would like to studyetway by which, through some
political technology of individuals, we have beed to recognize ourselves as a
society, as a part of a social entity, as a paat éation or of a state.

In other words, the formation of who we are as@etp depends in part upon whom we
elect to exclude from the social order. This pssoef exclusion, which begins with an

understanding of the (condemned) nature of theviddal or group targeted for
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exclusion, and extends to form an understandirigef{reaffirmed and positive) nature

of the larger group (e.g. Canadian citizen), iscethrough a wide range of techniques,
including imprisonment, institutionalization, defairon and the screening of potential
immigrants. Just as Mary Douglas notes that fdiet by-product of a systematic
ordering and classification of matter" (1966:38)Foucault’s account certain groups and

individuals are excluded from the social body.

In summary, this project draws upon the core tenétriminalization theory in
order to examine how war crimes, crimes againstdmityyand genocide have been
criminalized during the First World War era, thee@aed World War era, and the
contemporary era. The criminalization processhmbroken down into the following
components, which will guide this analysis. (1a created within particular socio-
historic settings, and what is legal in one settiray be made illegal in another. (2) A
mutual effect exists in which the socio-historittisg influences the criminalization
process, and the criminalization process helpetimel and shape the socio-historic
context. (3) The creation of legislation, thevaiitance of specific groups and
individuals, and punishment of offenders are thee @@mponents of the criminalization
process. (4) The criminalization process is rabti@-free, but is instead ideologically
driven. (5) Power is a key component in the anatization process, especially with
respect to the labeling and stigmatization of paféir groups. (6) Discursive strategies
frame knowledge of offenders, who are often catiegdron the basis of gender and race.
(7) Power is not monolithic, and important disagnents regarding who to criminalize,
or how to criminalize, often occur. (8) A discawhmay occur between the intentions

and implementation of a given law or policy. (®Jhen a law or policy does not work as
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intended, unexpected uses may arise as that lawlioy is applied in other ways. (10)
The criminalization process functions to excludegaries of individuals from society.
(11) The process of exclusion is an important coment of how social groups define
themselves, because who we are as a society dejpepad upon whom we elect to

exclude from the social order.
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Chapter 2

Method

The central question that will be answered in tiésertation is: How have war crimes,
crimes against humanity and genocide been crinziedlin Canada? Closely related to
this are secondary questionsadfy war crimes, crimes against humanity and genocide
have been criminalized in Canada, anditlgactof the criminalization processes upon
patterns of inclusion and exclusion within Canaddantity formation. Chapter 1
presented the argument that a flexible approactgusired in order to successfully apply
criminological tools to the analysis of the crinlimation of war crimes, crimes against
humanity and genocide. To this end, a socio-hisegproach, informed by elements of
Foucaultian theory, was utilized to analyze thadatlected for this dissertation. This
section provides an overview of aspects of Fousagénealogy that informed this
analysis, the periodization utilized in this an&yshe data collection process, and the

method of data analysis.

2.1 Genealogy

Genealogy stems from Friedrich Nietzsch@rs the Genealogy of Morali(1994). In
this book, Nietzsche addresses the question ajfrigan of evil, and asks: “under what
conditions did man invent the value judgments gawd evil?and what value do they
themselves have®s, emphasis in original). As outlined by Niethg, the genealogical

approach attempts to access the nuances and cotegl@t morality, replaces a black
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and white conception of right and wrong with shaoliegrey, and rejects approaches to
historical and social analyses which seek to ma@a®eries of unbroken steps between
an identifiable point of origin and a given histatl or social phenomenon. Two aspects
of Foucault's genealogical approach have influentbeddata analysis in this dissertation:
(1) the rejection of the belief that history unfelals a linear progression, and (2) the

removal of the subject as a transcendental fordamistory.

Following the approach used by Nietzsche, and eghlois distrust of history told
as a linear progression from one point to anofheucault (1977a: 139-140), describes
genealogy as a:

gray, meticulous, and patiently documentary. [.s]‘ttyclopean monuments” are

constructed from “discreet and apparently insigaffit truths and according to a

rigorous method”; they cannot be the product ofgéaand well-meaning errors.”

In short, genealogy demands relentless eruditi@me@logy does not oppose

itself to history [...] on the contrary, it rejectset metahistorical deployment of

ideal significations and indefinite teleologiesofiposes itself to the search for
“origins.”

Genealogy is, to Foucault (1977a: 31), a “histdrthe present.” The questions we pose,
and the conclusions we reach, take particular fanspecific times. Foucault’s
genealogy engages with the past in order to "Uesatid destabilize the self-evidence of
the conceptual bedrock of present understandingsaalyses” (Meadwore, Hatcher and
McWilliam 2000:464). Thus, rather than searchiogthe origin of war crimes

legislation in Canada, and attempting to draw @ from that point to the present, this
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dissertation focuses upon three distinct Brimswhich the Canadian government
answered the question “what should we do abouvirecriminals?” in distinctly

different ways.

Within his genealogical analyses, Foucault (198F) httempts to purge the

subject as a transcendental historical force:

One has to dispense with the constituent subedet rid of the subject itself,
that’s to say, to arrive at an analysis which cacoant for the constitution of the
subject within a historical framework. And thisasat | would call genealogy,
that is, a form of history which can account fog ttonstitution of knowledges,
discourses, domains of objects etc., without hatangake reference to a subject
which is either transcendental in relation to tieédfof events or runs in its empty
sameness throughout the course of history.

The key influence of this aspect of Foucault's gdogy is his rejection of universal
statements that refer to a transcendental sulgjgch, as “war crimes and war criminals
have always been an issue.” This universal statersées on notions of a transcendental
subject in two ways: 1) it implies that war cringesd war criminals are categories that
transcend history, rather than being rooted wigarticular social contexts, and 2) it
assumes that people have always reacted to wainetsrand war crimes in the same
manner. Instead, war crimes, crimes against hugaygnocide, and war criminals will
emerge as significant legal categories followingates and disagreements occurring in
specific historical contexts. The war criminal gab will be continually constituted and
reconstituted through this process. Thus the gueSivhat are war criminals?” may be

answered in very different ways in each of the erader consideration.

13 A discussion of the periodization utilized in tipioject can be found in section 2.2.
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2.2 Periodization

This dissertation provides an analysis of the arahzation process that occurred during
three eras in Canadian history in which importatisions regarding war crimes and war
criminals were made: the First World War era, $l®eond World War era, and the
contemporary era (which is defined as being the teading up to, and following, the
formation of the Deschénes Commission in 1985)edch of these eras, the Canadian
government experienced intense pressure to “do thamge about war criminals, and in
each of these eras the response of the respecwegrgnents was formulated within a

particular ethos.

During each era, the creation of specific typelawos and policies regarding war
crimes and war criminals was not random or accalerihstead, the laws and policies
reflected particular viewpoints regarding the natof war crimes and war criminals. In
other words, the response to the question of whdbtabout war criminals was
inextricably linked with beliefs regarding the nagwf such criminals. The answer to the
guestion “what are war criminals?” formed #ee qua norof the criminalization
process, which is defined a guiding rationale @xgsin each of the three eras that has
either been directly (as in the case of war crifsit@ing biologically different) or
indirectly (as in the case of war criminals beirgeats of interconnected risks)
articulated by Canadian policy makers as they adeckthe question of “what do we do
about war criminals?”. Th&ne qua normf each era was formulated after careful
examination of all archival and legal documentatiegj to the formal criminalization

process, and functions as an heuristic device dedigoth to articulate the distinction
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between the three ethos or criminalization undesi®ration and make this distinction

intelligible to the reader.

Rather than being the “totalitarian periodizatiofis8. the characterization of a
particular era as being unified) of which Foucaaltritical inTheArcheology of
Knowledgeg(1989), the periods utilized in this analysis dirgded by significant ruptures
in the ways in which war criminals are understébdhe approach to periodization
adopted in this dissertation is similar to the apph used by Foucault Discipline and
Punish(1977b: 7), which focuses upon the developmeamt‘@ew age” of punishment in

Western society:

We have, then, a public execution and a time-tabley do not punish the same
crime or the same type of delinquent. But theyhedefine a certain penal style.
Less than a century separates them. It was awimea, in Europe and in the
United States, the entire economy of punishmentredistributed. It was a time
of great ‘scandals’ for traditional justice, a timeinnumerable projects for
reform. It saw a new theory of law and crime, & meoral or political

justification of the right to punish; old laws weabolished, old customs died out.
‘Modern’ codes were planned or drawn up: Russi@9iPrussia, 1780;
Pennsylvania and Tuscany, 1786; Austria, 1788;d&ah791, Year IV, 1808 and
1810. It was a new age for penal justice.

Just as the new age of penal justice describedhbygdtlt (that “does not punish the same
crime or the same type of delinquent”) emergeduickjsuccession among Western
nations, new ages in the punishment of war crirsieaterged in Canada during the First
and Second World Wars, and with the establishmetiieoDeschénes Commission.

Although important disagreements regarding howetst bleal with war criminals

1 An excellent discussion of the evolution of Foltawarying statements and approaches to
periodization can be found ithe Challenge of Periodization: Old Paradigms &elv Perspectives
(Besserman 1996).



46

occurred, and were particularly evident in the dipancies between the intent and
application of given legislation and policies, 8teategies that emerged in each of these
three points in Canadian history (to paraphrase&alt) “[did] not punish the same type

of crime or the same type of [war criminal].”

2.3 Data Collection

This analysis utilizes both primary and secondafgrmation. The majority of primary
sources used are a part of the collections houstae &ibrary and Archives of Canada
(LAC) and the Canadian War Museum (CWM), which laoéh located in Canada in the
city of Ottawa. Considering the topic is the Caaadesponse to war crimes and war
criminals, these archives proved to be excellente@s of information. The fact that the
LAC and the CWM were the two best archives in tloelavin terms of the material
needed for this project did not mean that all maktéoused in the respective archives
were available for this project. A large collectiof correspondence and other
documents related to the Deschénes Commissioroaseheduled for release until
January 2015, and could not be accessed. Thigtion is not fatal, because several
other boxes of Deschénes Commission documentsaverktable and used in this
analysis. Similarly, only a limited portion of theassive volume of documents collected
by the Somalia Inquiry is currently available te fublic. Once again, this omission is
not serious because the veil of secrecy was pulace in order to either protect the
privacy of some individuals involved, or to protegerational secrecy. The large

volumes of information published by the Somaliauing contain most of the information
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relevant to this project (the exception being tdatuments for the courts martial of those

who stood trial, which were not available from awurce).

Other types of primary documents include: Hans@alscripts, governmental
committee reports, organizational records of wames units, public statements made by
special interest groups (e.g. Ukrainian, Jewisd, Rwandan organizations in Canada),
key pieces of Canadian legislation, trial recondd &anscripts, and published memoirs.

Citations of primary documents appear as footniotdisis dissertation.

Primary documents have been supplemented by segosamiarces, including
legal analyses of trials proceedings (accessedghrthe E.K. Williams Law Library at
the University of Manitoba), scholarly books, andrmnal articles. Secondary documents
are referenced using in-text citations, and a cetepist of secondary sources will be
found in the bibliography. It should be noted tb@atondary sources occasionally make
reference to a relevant primary source. In sustairces, an in-text reference is made to
the primary source being “cited in” the secondamyrse, with the secondary source

appearing in the bibliography.

Other forms of data collection, such as interviand surveys, were not
conducted for two reasons. First, sorting throwglegorizing and analyzing the
exceptionally large volume of existing primary astondary documents utilized in this
project was a major undertaking. Adding separaterview and/or survey components
was simply not possible within the given time frang&econd, surveys and interviews can
only be conducted with living individuals, and aseault these methods could only be

employed to collect information from key informamshe contemporary era. This lack
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of consistency between data sources would likelyd| rather than refine, the distinction
between the contemporary era and the First andn8aatrld War eras (i.e. is this
distinction between the respective eras real oplira product of different types of

information gathered?).

2.4 Data Analysis

A large volume of information was utilized in ttasalysis: research at the LAC alone
involved ordering and sifting through 57 boxesrdbrmation and 27 microfilms over the
course of 22 visits to these archives, which isificant considering that each box held
anywhere from five to thirty files containing hueds of pages of information in total,
while each microfilm contained several times theant of information than could be
stored as hard copies in a box. In addition tmpry archival material, hundreds of
journal articles and published books were consudtgthg the research process. This
information was analyzed with the following fouirpriples in mind: (1) data used in the
analysis was considered to be consecutive, bueteslogical; (2) data analysis
continued until theoretical saturation was reaqisee Strauss and Corbin 1998); (3)
sensitizing concepts drawn from theories of crifima@ion guided the initial analysis
(see Strauss and Corbin 1990); and (4) an indrietialysis was also used, in which new

concepts drawn from the data were incorporatedth@dindings (See Seale 1999).

Initial areas of analysis were drawn from existingories of criminalization,

while other themes emerged during the processtafatalysis. For example, although
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theories of criminalization account for the infleernof socio-historic context, it was clear
that special attention had to be paid to the rtdgqa by international law in shaping the
process through which Canadian criminalization af wrimes, crimes against humanity
and genocide occurred. Furthermore, the factalpatrallel justice system from within
the Canadian Forces was at play meant that theaatien between at least three distinct
justice systems (i.e. international law, Canadem, land military law) needed to be
explored. A second theme that emerged from theeiddahe selective connection
between a particular era and past eras. Althoogrgent war crimes policies were
grounded in particular understandings of what wemioals are, and these
understandings were specific to a given era, thadton of policies were legally
grounded by selectively drawing upon existing jomiglence. For example, during the
Second World War era, war criminals were understemsobeing ordinary individuals
caught up in extraordinary circumstances. Althotighunderstanding of what war
criminals are was very different, the legal precegg@stablished during the Second
World War were drawn upon as an integral part efdhminalization process that

occurred during the contemporary era.

Data analysis continued until theoretical saturati@s reached. In the case of
predetermined concepts designed to provide theatetensitivity, theoretical saturation
occurred when new dimensions of these questions m@fonger uncovered. In the case
of concepts that arose through inductive analyiseyretical saturation occurred when
new concepts were no longer being found, and wihemptocess of finding novel
dimensions newly-found concepts was exhaustedeeTsummary tables, included

below, were created during the coding process amded the basis for the findings of
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this project. These tables were used individudlising the summaries at the end of
Sections Ill, IV and V, and were compared and @stéd to form the key theoretical
points found in the conclusion of this dissertatidilitary examples are highlighted (as
bold text) in order to distinguish between civiliand military processes of

criminalization.
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Table 1: Canadian Criminalization during First World War Era

Components of
Criminalization

First World War Era (Military examples in bold)

International
Context

Canadian
Legislation

Surveillance

Punishment

Ideological Factors

Power

Discourse

Counter
Discourse

Policy

Implementation
Disconnect

Unexpected Use or
Impact of Policy
Exclusion

Interaction between
Legal Systems

Jurists-link between war crimes and "uncivilizedtes; Political leaders divided on issue
of war criminals;Realpolitikand Personal beliefs became a factor; propagampaign
influenced Canadians more than developments innat®nal law

Bounded within Dominion law; Right to deport enealigns confirmed by Dominion
officials; War Measures Act-targets enemy aliens igregal basis for internment camps;
Immigration Act eliminates post-war immigration fincenemy nations

Enemy aliens monitored within Can&layveillance unevenly applied
Internment of enemy aliens; deportation of seleetgeimy aliens; exclusion of immigrants
from enemy nations
Racial categorizations prominent in Canada prighéoWar; Prime Minister's personal
belief system regarding whether Germany and Audtrogary are civilized and the impact
of war crimes trials
Lobbies formed to increase likelihood of influergipolicy; Jobless Targeted; "Enemy

Alien" groups rendered powerless; Policy directehby Prime Minister

Racialized-war criminals "uncivilizedgccounts of Canadian war crimes omitted from
discourse lobby groups advocate for war crimes trials; geed-the BWWWL
criminalized German women,;

Borden did not believe Germans and Austro-Hunganaere uncivilized; Targeted groups
formed own lobbies

Zealots expanded the net of criminalization; pebciestricting marginalized groups from
enlisted in CEF lifted as causalities mount

Citizens lobby to intern or deport unwanted minogtoups
Racialized; All enemy aliens labeled and excluaged]usion of supposedly uncivilized
races used to define Canada as a civilized nation

Canada did not engage in international war crimakst Canada operated under Dominion
law with respect to citizenship and ability to pegislation
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Table 2: Canadian Criminalization during the Seond World War Era

Components of
Criminalization

Second World War Era (Military examples in bold)

International
Context

Canadian
Legislation

Surveillance

Punishment

Ideological Factors

Power

Discourse

Counter
Discourse

Policy

Implementation
Disconnect

Unexpected Use or
Impact of Policy

Exclusion

Interaction between
Legal Systems

Formation of the UNWCC; Differences in legal systed to disagreements regarding
definition of war crime to be used at Nurembergd, B8 wins out; civilians charged with
crimes against humanity for first time; Tokyo tsdfaught with irregularities; Control
Council Law No. 10 provides legal basis for contirgutrials

War crimes legislation fast-tracked under War Measw\ct

POW camps established in Canada; Internment Castgbklished; Screening of refugees
in DP camps; RCMP monitors German and Italian gsoup

Canadian trials held in European Theatre allow fullrange of punishments, including
death by firing squad

Racism-Japanese Canadians interned longer, losegsisnsCanadian defendants not
charged with war crimes; Canadian trials refuse tareference international tribunals

Canadian military authority in Europe, British mili tary authority in Far East

War criminals thought to be ordinary people cauglextraordinary circumstances; Focus
upon Meyer trialUse of forensic evidence to determine guilt

Defenses of those on trial ranging from superior aters, rejection of command
responsibility, and duress

Canadian Air Force holds own trials; Use of BritishLaw during Far East trials meant
that European trials and Far East trials may clasdly same act in different manner;
Canadians charged with crime during war for first time; Nazi scientists allowed to enter
into Canada

RCMP targets communist groups; Inouye uses Canadiaanship as defense against war
crimes

Enemy aliens are physically removed through intemntmimmigration excludes individuals
on basis of political affiliation and link with Nazegime

Canadian law interacted with British law in war crimes trials in Far East, and with
military law during trials in European Theatre
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Canadian Criminalization during the Camtemporary Era

Components of
Criminalization

Contemporary Era (Military examples in Bold)

International
Context

Canadian
Legislation

Surveillance

Punishment

Ideological Factors

Power

Discourse

Counter
Discourse

Policy
Implementation
Disconnect

Unexpected Use or
Impact of Policy

Exclusion

Interaction between
Legal Systems

UN Conventions; Domestic courts used to try wamarals in cold war era; ICTY and
ICTR expand definitions of war criminals and refpr@cedures; Adoption of Rome Statute
and formation of the ICCRules of Engagement

War crimes added to criminal code following Des@®@ommission; Immigration Act
Amended; War crimes legislation recreated in lighRome Statute; Seven distinct legal
mechanisms in place

Three distinct war crimes units im&de;Social Media
Extradition, denaturalization and deportation, énahcharges in civilian court;oss of

rank and discharge from CF

Crusade of Robert Kaplan; End of impuniBacism among some members of Airborne;
CF personnel not charged with war crimes, but areristead charged with individual
offenses

Ukrainian and Jewish lobby groups; Judicial-Supr&uoart; Public Inquiry

Legalistic, firmly entrenched within existing laMoral panic regarding war criminals in
Canada; Shield Canada from external thrédt$ew bad apples in a barrel”

Defense-defendants are being unfairly perseciedcy killing

Initial war crimes legislation creates additioregidl thresholdiFaye Board of Inquiry
given no real powers

Ukrainian and Jewish ethnic tension fueled by wames trial; Holocaust survivors re-
victimized during trial; Minimal protection offeredliring immigration proceedings makes
it preferred choice

Canadian identity does not include having war anats in our midst; Racialization that is
source of war crimes; Immigration screeniRgcial exclusion within Airborne

Domestic law brought into line with internationail (Rome StatutepMilitary law still
separate, although subject to review by civilian Iquiry
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Summary of Section Il

The study of war crimes, crimes against humanitygenocide is complex. The process
through which emergent laws of war develop, andsaayvhich war crimes are
categorized, reflects deeply rooted, culturallydabmterpretations of the world. Once
laws of war are established, they function to @icé group identity and protect the
group from outside forces that are defined as ter@ag. The formulation and
articulation of a particular form of the laws of mraay lead to unanticipated
consequences. Considering that society is nevaplately homogenous and unified, it
is not surprising to find key debates emerge raggrthe nature of war crimes and war
criminals. Once formulated, the laws of war con¢irio shift and evolve over time.
However, residual categorizations from previousinations of the laws of war are

never fully expunged from the social discourse.

Criminological research into the topic of genocid@émes against humanity and
war crimes that is marked by a higher degree adfrttecal fidelity tends to be
problematic. This is understandable, given thimiciological theories have, by and
large, not been designed with these types of crimasnd. Constructing a
criminological account of genocide, war crimes anthes against humanity forces the
researcher to walk the fine line between drawingrugxisting tools of the discipline
(which is the component that makes the projectriorology”) while at the same time
avoiding too rigid an application of the existingncepts (which would confound, rather
than illuminate, existing knowledge). In esserbe,process of creating a criminological

account of genocide, war crimes and crimes aghunsianity entails simultaneously
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drawing upon, and modifying, the discipline of cmmlogy. Genocide, crimes against
humanity and war crimes are not simply street csimt large. Instead, they involve

the specific targeting of groups in a manner teaesonant in symbolic terms (see Stone
2004). An understanding of perpetrators of suahe&s occurs within historically and
socially contingent forms of localized knowledgatthallow us to make sense of acts of

brutality that are largely incomprehensible.

With the goal of employing a flexible approachistanalysis draws upon the core
tenets of criminalization theory. Criminalizatitiveorists argue that law is created within
particular socio-historic settings, and what isaldg one setting may be made illegal in
another. A mutual effect exists in which the sdustoric setting influences the
criminalization process, and the criminalizationg@ss helps to define and shape the
socio-historic context. At the core of the crinlimation process is the creation of
legislation, the surveillance of specific groupsl amdividuals, and punishment of
offenders. The criminalization process is not ediee, but is instead ideologically
driven. Power is a key component in the crimiralan process, especially with respect
to the labeling and stigmatization of particulanus. Discursive strategies frame
knowledge of offenders, who are often categorizethe basis of gender and race.
Important disagreements often occur regarding timeircalization process related to
guestion of who to criminalize, and how to criminalthat particular group. A
disconnect may also occur between the intensiotsnaplementation of a given law or
policy. When a law or policy does not work as mited, unexpected uses may arise as
that law or policy is applied in other ways. Lgsthe criminalization process functions

to exclude categories of individuals from societjne process of exclusion is an
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important component of how social groups definentbelves, because who we are as a

society depends in part upon whom we elect to ebecftrom the social order.

Information used in this analysis is drawn frorarjaal articles, published books,
and primary archival material. A qualitative ars$ywas conducted using the following
four core principles: (1) data used in the analygs considered to be consecutive, but
not teleological; (2) data analysis continued uihigoretical saturation was reached; (3)
sensitizing concepts drawn from theories of criibadion guided the initial analysis;
and (4) an inductive analysis was also used, irthvhew concepts drawn from the data
were incorporated into the findings. The periotikzed in this analysis (i.e. the First
World War era, the Second World War era, and thtetoporary era) are divided by

significant ruptures in the ways in which war cm@lis are understood.
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Section lll: The First World War Era

This section provides an overview and analysifiefdriminalization of war crimes in
Canada during the First World War era (circa 19226). Chapter 3 provides an
overview of key developments in the internationahmalization of war crimes and
crimes against humanity (the term “genocide” ditlerast at this point in time) during

the nineteenth and early twentieth centuries thaped understandings of war crimes and
war criminals during the First World War era. Thest common viewpoint to emerge in
international legal debates in this era was thatesianinals were a part of a primitive
race. However, political factors played a promimete during the process of defining
criminality, establishing war crimes tribunals artburing that sentences were carried

out.

Chapter 4 focuses specifically upon the crimiraian of war crimes and crimes
against humanity within Canada during the First M/@Yar era. The notion that war
crimes were only committed by the enemy, coupleth wibelief that such crimes were
only committed by members of inferior races, becémesine qua norof the
criminalization process. Ae factopolicy for dealing with war criminals emerged in
Canada, as the uncivilized races were being detitheth internationally (through
colonial policies in which civilized nations wereadopt a parental role) and in Canada
(through exclusion and removal). The racializawd war crimes, which was based
upon a strict distinction between “civilized” andricivilized,” was a part of a larger

struggle over who is to be included, and excludiean the definition of “Canadian.”
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Chapter 3

The International Criminalization of War Crimes in the First World War Era

The criminalization of war crimes and war crimintiat occurred in Canada during the
First World War era was situated within a broadéerinational socio-historic context.
For this reason, it is important to examine how aranes and war criminals were
understood in international law at that time. Tin@st common viewpoint to emerge in
international legal debates in this era was thatesianinals were a part of a primitive
race. However, political factors played a promimete during the process of defining
criminality, establishing war crimes tribunals artburing that sentences were carried
out. Realpolitik(political decision guided by practical ratherritraoral considerations),
and the individual belief systems of global leagdatsmped the ideological arguments
presented by jurists of the age. The war propagaacthpaigns, which originated
internationally but extended into Canada, portrayxedenemy as bands of war criminals.
This characterization challenged the notion thah@ay was to be counted among the
civilized nations of the world. Such propaganda waa important component of the

criminalization of German and Austro-Hungarian commities within Canada.

3.1 A “reversion to type”: War Crimes and War Criminals in International
Law
Among Western nations in the nineteenth and eagtieth century, legal discourses

concerned with the conduct of individuals duringtmae, and punishments for those



59

who violate the laws of war, became increasingbnpnent. While many civilian
activists and jurists were working “to humanize waough the application of reason”
(Maogoto 2004: 19), in the latter half of the Nmetith Century informal codes of
conduct among soldiers were increasingly considerde a binding rule by military
personnel (Hoffman 2000: 101). War crimes triatstdke place in this era, but they did
not typically catch the attention of either the jeifdue to a lack of media attention) or
international legal scholars (Segesser 2007)hitndontext the most significant
development in international law was the establishinof the first of four Geneva
Conventions in 1864, which was the Convention lier Amelioration of the Condition of
the Wounded in Armies in the Fietd. This was followed by the Hague Conventions of
1899 and 1907, which outlawed specific types ofpoda, including asphyxiating gas
and the launching of explosives from balloons. Gameva and Hague Conventions
provided a set of laws regarding conduct duringtvves that were agreed upon by
nations signing the documents, and were thus signif steps in the codification of the
laws of war.

Despite the united front presented by signatawiéls respect to the specific
contents of the Geneva and Hague Conventions, significant legal debates regarding
the nature of war crimes, and responsibility fa& gunishment of war criminals, became
embedded within international legal discoursediefdge. For example, a tension
emerged between the principle of state sovereigntlycalls for the establishment of
international mechanisms of justice. Those whaadted state sovereignty argued that

individuals violating the laws of war as a resudltalowing orders of their government

5 The three subsequent Geneva Conventions and atsbprotocols have covered a range of issues
including treatment of prisoners of war, war at, seal the treatment of civilian populations.
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“are not war criminals and may not be punishedngyanemy” (Oppenheim cited in
Lippman 2001: 159). On the other hand, a caltliercreation of an international court
mandated to deal with war crimes emerged in resptmthe fact that sovereign states
commonly opted to grant wholesale amnesties, rakiaer criminal prosecutions, of
nationals accused of committing atrocities (Maodt164). The question of whether war
criminals could be brought to justice by an int¢ioaal legal entity was ultimately held
in abeyance as no such organization existed.

During the World War | era, racial categorizati@maped key statements about
war crimes made by Western jurists, who arguedviaatcrimes were committed by
members of inferior races. Races labeled as orfesuch as the Turks, or indigenous
peoples residing in colonized nations, were exgktm@eommit atrocities as they
expressed their supposedly uncivilized nature erbtitlefield (Segesser 2007).
Although some degree of doubt existed regardingdrenembers of races defined as
civilized would be able to refrain from violatingg Geneva and Hague Conventions if a
brutal war developed in Europe (Segesser 2006)iefregurists, for the most part, were
content with classifying war criminals as beingaatf “other” races. Itis not a
coincidence that groups categorized as uncivillzzd no representation within the
emerging discourses relating to international lathat time.

An unintended consequence of the focus upon reatalyorizations of war
crimes and war criminals was that debates emeggatding whether a particular group
should be cast as “civilized” or “uncivilized.” Fexample, Arnold Toynbee, who was
responsible for gathering intelligence for the BhtForeign Office before becoming a

prominent historian in the post-war era, was afigyre in exposing the Armenian
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massacres (which became know the Armenian genoaice the term genocide entered
into the lexicon) to Western politicians and citize A key part of the process of gaining
support for the Armenians was to establish in tivedshof his readers, and those who
listened to his speeches, that the Armenian massas not a case of one uncivilized
race slaughtering members of another uncivilizee rarhis approach was necessary
because members of Western nations were not tiypmatraged, or even surprised,
when members of one uncivilized race slaughter neesnbf another (Segesser 2007).

In order to draw attention to his cause, Toynb&i§131) stated that the Armenians were
in fact as civilized as those in the West, and:

not savages like the Red Indians who retired bdfegaVhite Man across the

American continent. They were not nomadic shephikdgheir barbarous

neighbours the Kurds. They were people living tae life as ourselves,

townspeople established in the town for generatamkthe chief authors of its

local prosperity. (1916: 30)

To set the stage for his account of the large gegle of Armenian women, Toynbee
goes on to state that “their women were as delieeteefined, as unused to hardship and
brutality as women in Europe or the United Sta{ég).

Just as it was necessary to argue that groupscmelized before they could be
identified as victims of war crimes or crimes againumanity, it was also necessary, in
some instances, to present a convincing case traiu@ was uncivilized before arguing
that members of the group had committed war crionesimes against humanity. For
example, from the earliest stages of the war iabrexclear that members of apparently

civilized enemy nations (specifically the Germawsgye committing war crimes on a

large scale. In an attempt to explain this anommabBny jurists argued that it is an error
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to list Germany among civilized nations. For exéanm an article published byhe
Canadian Law Timed#Hugh H.L. Bellot (1916: 754), a professor of ditnsional law at
the University of London, and the first honorargregary of the Grotius Society (which
was focused upon the advancement of laws of wapaade in the greater context of
international law), explained that:

It has been left to Prussianism to relapse intblibebarism in the conduct of war

which we had thought had been left behind withTthiety Years War of the 17

Century, although perhaps certain conduct of then@as in the Franco-German

War of 1870, might have prepared us for this revart type. (754)

To Bellot, the conduct of Germany in the first pomtof the First World War was marked
by an atavistic reversion to a lower state of beargl was an indication that the German
“race” was barbaric and uncivilized. Bellot (19)@rther argued that in responding to
German war crimes it is important to use ratioeghl processes to exact justice upon
those responsible for the crimes in order to avewgnge and other “methods of
barbarism” characteristic of the German race. apysroach functioned to both preserve
and sharpen the distinction between “us” (civilizewdern, following the laws of war)
and “them” (uncivilized, primitive, barbaric andgaged in criminal conduct during war)
that underpinned conceptions of war criminals &t #ra.

Although the distinction between civilized andmpitive races underpinned legal
conceptions of war crimes, this system of classifon was trumped by political factors
during the post war era. Immediately following #rel of the First World War, the
Allied Powers were committed to the prosecutioefman and Turkish war crimes. To
this end, the fifteen member international Commissin the Responsibility of the

Authors of the War and on the Enforcement of P@&awmlt/as established at the
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preliminary peace conference held in Versaille$949 and given the mandate to explore
options for dealing with war criminals. Of partiauimportance was the issue of what to
do with Kaiser Wilhelm Il of Germany, who had bestngled out amongst the victor
nations as the individual most responsible forstaet of the war, and thus for the
ensuing carnage. As Canadian Prime Minister RdbéBbrden noted in his memoirs,
the Hang the Kaiser campaign was a prominent fiortige post war era:

Not only in Great Britain but throughout the Engpihe cry went forth that the

Kaiser must be punished and that Germany musthgafull cost of the War.

(Borden 1938: 867)

While the Hang the Kaiser campaign was prominerdrgy citizens, there was
little consensus among political leaders regaraihgther the Kaiser should be placed on
trial and, if so, what the nature of the chargesia@de. Britain, France, Serbia, Belgium
and Rumania were all in favour of placing the Kase trial for the violation of Belgian
neutrality, the use of unrestricted submarine warfand the execution of prisoners of
war (Kampmark 2007). David Lloyd George, the BfitPrime Minister, went so far as
to pledge, during his post war election campaigih hat the Kaiser would stand trial
and that those responsible for atrocities woulgir@shed. Other prominent leaders
opposed the idea of the Kaiser being placed oh tfiae Americans steadfastly opposed
the notion that sovereign immunity should be cagteafor purposes of placing the
Kaiser on trial, while the Japanese were concetinadsuch a trial would establish an
international precedent in which heads of state fagninal prosecution after losing a

war!® A compromise was eventually reached in whichctfrainal aspect of the charges

% The position of the Japanese frustrated Lloyd Geowho inaccurately dismissed their position as
follows: "the Mikado is a god who cannot be helsp@nsible" (cited in Kampark 2007: 525).
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were supplanted by moral offenses, and the Kaissrimdicted for violating
“international morality” and “the sanctity of tréasg” rather than for war crimes
(Kampmark 2007).

The specter of the Kaiser being indicted for wanes led to intensely emotional
reactions among political leaders. For examplesrwine found out about Lloyd George’s
pledge, King George V of England was furious anabfected [LIoyd George] to a
‘violent tirade’ on the subject” but refused toentene (Carter 2009: 416). The King’s
position can be understood in light of the fact thmand the Kaiser were first coustfs.
King George had never been particularly close ¢okhiser (Cecil 1982), and the
relationship was further distanced and embitterethb war (Clay 2007). However, the
British King was in a precarious position, as mehas throughout Europe were being
cast aside (Carter 2009). If the Kaiser stood &isaa war criminal, and war criminals
were understood as being members of inferior reszes) a trial would surely function to
undermine King George’s creditability.

War crimes trials during the post war era collapse the will to strongly
advocate for such trials quickly evaporated. Dwespiternational pressure, the Dutch
Royal family refused to extradite the Kaiser, amel trial did not happen. Germany
refused to hand the accused over to any proposechational court, and the idea of an
international tribunal was replaced by trials beftve Supreme Court of Leipzig. Of the
890 who were originally accused, only 46 were dbtaaed, with most either being
acquitted or receiving light sentences (Lippmanf2@®®4). Although Germany refused

to extradite Talat Pasa, who was effectively thadhef the Turkish state during the war,

7 Czar Nicholas of Russia was also a cousin, atheit distantly related.
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by August of 1920 118 other Turkish prisoners weamg detained for future war crimes
trials (Maogoto 2004). The majority of these indials were released during a post-war
prisoner exchange with England, and the remairatsed charges in domestic Turkish
courts related to the Armenian massacre (Dadri@&®)19Light sentences were given to
those who were found guilty, and the courts evdlytgallapsed in 1920 due to inner
turmoil (Dadrian 1997). An amnesty was eventugtinted in 1923 to all Turkish

officials who had been indicted for war crimés.

3.2 " One vast gang of Jack the Rippers”: InternationalPopular References
Related to War Crimes and War Criminals

The criminalization process during the First WoN@r era was driven by the belief that
war criminals were atavistic and uncivilized. Adtilgh formal legal debates regarding
war crimes that occurred in the nineteenth and/eantieth centuries were extremely
important, during the Great War era, the averatygeti of a country such as Canada
probably had less than a passing acquaintancethatparticulars of international law.
However, an insatiable thirst for information eggtregarding why the war was taking
place, and against whom Canada was fighting. Messeegarding the nature of war
crimes and war criminals trickled down to the ager&anadian citizen in the form of
propaganda. While publications released duringptbpaganda campaign agree that the

Germans had unilaterally committed war crimes, fandtioned to criminalize the

'8 The Peace Treaty of Lausanne in 1923, which reglsiee Treaty of Sevres (which was the legal basis
for the prosecution of Turkish war criminals), aidt contain any provisions for war crimes trial$yile
adding a secret amnesty clause for Turkish oficidlhus, along with formally ending existing
proceedings, it provided amnesty for those wholieeh found guilty, and effectively eliminated any
possibility that further war crimes trials may bdiated in the future (Maogato 2004).
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enemy, a surprisingly wide variety of opinions wpresented regarding why such war
crimes were committed. Despite important diffeemnbetween these texts, the wide net
cast by the propaganda campaign, which preserpeduae in which members of
uncivilized enemy nations were the sole culpritsvaftime atrocities, contributed to the
stigmatization of immigrants from enemy nations w¥ere living in Canada.

Propaganda campaigns were launched by all ngbamngipating in the First
World War (Tate 1998). Although some form of prgpada was used in the majority of
conflicts prior to the nineteenth century, the scapd scale of propaganda campaigns
during the Great War were unmatched in previousdruhistory (Williams 2003). In
England, Wellington House was created with two pags in mind: (1) to facilitate the
large scale distribution of propaganda; and (2Zp&sk the fact that the British
government was involved, so that the propagandddvemain appealing to the
economic elites (Kennedy 2008). By the end ofwhe Wellington House was
responsible for the creation of 150 books or paetghhs well as the distribution of over
one million copies of these titles among citizehkey nations across the world. Among
these key nations were the United States and Canada

Such propaganda was one-sided in terms of assidphange, and established very
clear distinctions between “us” (noble, rightectisilized) and “them” (savage, criminal,
uncivilized). It therefore served the dual purposestablishing a cause of war great
enough to convince some to sacrifice their lives @nat the war itself was just. For
example, during the opening moves of the war, tand eyewitness accounts” were
circulated in France of how German soldiers wetérayoff the arms of young French

boys to ensure they would never be able to fighhefuture. New stories continually
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emerged in which enemy soldiers cut off the armisadifies, raped nuns, or tattooed
German military insignia on the faces of POWs.thalgh there is no way of knowing
how many Canadians believed in the existence ¢dfi@s in Germany that turned Allied
corpses into a wide variety of products (dependinghe particular audience), such tales
were widely circulated and were highly effectivaénms of generating support for the
war (Tate 1998).

During the course of the war hundreds of privateens and special interest
groups issued publications outlining alleged Germiaocities, many of which are
preserved at the Library and Archives of Canadathed€Canadian War MuseuthMost
Canadians, at least in the English speaking patteeacountry?® were exposed to the
steady stream of pamphlets that outlined apparenn@n atrocities, and cast the German
high command as a group of thugs or bandits wherded to be punished. Such
documents were widely read, and served to stoldraady strong anti-German
sentiment within the Canadian public (Keshan 1998)e influence of these publications
upon public perceptions of war crimes, and spediffdhe nature of German criminality,
necessitates a brief overview of the types of agjusfound in these documents.

One of the earliest entries in this genrinithe Trail of the German Army
(Originally published by The Daily Chronicle in 181 which is an oversized book
containing 58 photographs of alleged German atesciuring the Belgian campaign at

the outset of the war. The photographs are accomgpdy a textual description of what

¥ The documents held at NAC can be found in RG 2422039 and RG 24 Vol 22,033, and similar
documents are held in the “World War One Documes¢gtion of the Canadian War Museum.

2 French Canadian participation in the war was pofth only about 1.4% of the population of Quebec
enlisting by 1916 (Granatstein 2005). As a resh#,war was never considered to be “big news” amon
French speaking Canada, unless the issue of cptisarivas raised (Mackenzie 2005).
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is being represented. The series of photograghbracketed by a brief introduction and
conclusion. A notable feature of this work is ttia introduction and conclusion attempt
to establish a direct link between the evidencegmted and existing international law.
The introduction provides an overview of Germanations of the laws of war, and
argues that although Germany had given adhesitiretblague Convention of 1907, it
had broken every component of this convention. ddrelusion is composed of excerpts
from a report commissioned by the Belgian goverrnmoenGerman Violations of the
Laws of War that was prepared as a formal legakgt@and sent to the German
government. Despite the fact that the book is bedadn legal arguments and specific
matters of international law, the imagery of thefolgraphs, and the contents of the
accompanying text, was clearly intended to evokeraational response. For example,
the overwhelming majority of the pictures are oficihes that were destroyed by
German artillery, and the photograph of the Beqgen@hurch at Termonde shows ruins
the fallen church surrounding an untouched stattidary holding the crucified Christ

at the foot of the cross. Although the introduetand conclusion draw upon existing
legal discourses related to the laws of war, tharhady of text focuses upon the level
of destruction inflicted upon these holy buildirrgsher than providing linkages to
specific elements of the Hague Convention thatbesh violated.

Other books pay less attention to sophisticatedl legguments related to German
guilt, focusing instead upon the sources of Geroraninality. For example, iifhe
American Versus the German View of WMbrton Prince (1915) argues that the
Germans conduct war in ways that are significadifierent from Americans. According

to Prince, officers in the German army are encaenldg hold retributions against
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populations that refuse to submit, kill hostagessaalt women and young girls, and
generally terrorize civilian populations: “it ise German contention that under
circumstances nearly everything is permissible am \& shown both by their writings and
acts” (40). This argument is rooted in, and drapecific citations from, the “Usages of
War on Land”, a war manual prepared for the instoncof German officers. For
example, Prince (41) cites a section of this mathatlapparently disregards any
humanitarian considerations during wartime:

A war conducted with energy cannot be directedelgeagainst the combatants

of the enemy state and the positions they ocdonntyit will and must in like

manner seek to destroy the total intellectualmatkerial resources of the latter.

Humanitarian claims, such as the protection of ar@htheir goods, can only be

taken into consideration in so far as the nataceabject of war permit.

In this way, Prince damns the German army by ugsgwn words and doctrine, and
indirectly identifies German leadership as the sewf the outrages attributed to the
German forces.

In a similar vein as discourses found in inteorzi law, some of the books
available to Canadians during the war argued feirtblusion of the Germans amongst
the list of “savage” races. William Le Queux, wdnathored well over one hundred
books (publishing several anti-German books padhe war), provided an indictment of
German leadership and the German arm@eénman Atrocities: A Record of Shameless
Deeds(1915). This book largely relied upon the usewfandish arguments to evoke
extreme emotional responses from the reader. derezgpening the book finds “The

Culprits” written in bold letters at the top of tfiest page, with photographs below of the

Kaiser, German Chancellor Von Benmann-Hollweg, Gederal Von Moltke. Le Queux
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begins his account by attempting to establishkalye between the Germans and Attilla
the Hun, arguing that German Army tries to emufgtdla’s army by showing no
guarter to innocents and using fear as a weapabis lifikage is noteworthy because Le
Queux (15) takes care to detail the savagery oHtlngs, arguing that Attila the Hun
“may best be described as the worthy leader ofvasegang of Jack the Rippers.”
According to Le Queux (5), German leaders had whiffstimulated and encouraged a
type of atavistic regression amongst the Germaplpeo

Modern Germany, frothing with military Neitzshisisid], seems to have returned

to primate [sic] barbarism. Belgium, a peacefuderm nation, has been swept by

fire and sword, and its honest, pious inhabitamtisited and massacred, not
because the German soldiery desired to wreak serogpeance upon a people with
whom they have to quarrel, but because they haa éeeouraged “to act with
unrelenting severity, to create examples whichhgyrtfrightfulness would be
warning to the whole country.”
Despite the loaded language, the “primate barbariswhich Le Queux refers is not, in
the strictest sense, presented asihe qua norof the commission of war crimes.
Instead, Le Queux appears to advocate the positairalthough the German race may
inherently contain the seed of primitive barbarisvar crimes were committed only
when this seed was germinated by the dictates oh&@eleadership.

Various governmental reports from assorted natishsch were likely to be
given a great deal of credence as impartial ancloaitative documents, were also
available to the Canadian public during the Firgirl/War. Rather than being neutral
and unbiased, these reports mix relatively stréogivard (but deeply emotional)

accounts of death and destruction with elemen@Garsman conduct that offend the

particular sensibilities of the author natioBerman Atrocities in France: A Translation
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of the Official Report of the French Commissioauses upon a religious dimension to
the litany of crimes committed by the German Aringttis not seen in official reports
from most other nations (the exception being BetgiuMost of the religious “crimes”
outlined in sections of this report called “Bacchlgan Dance in Church,” and
“sacrilege,” do not conform to existing internatariews of war crimes. Instead, they
are examples of poor conduct on the part of Gersoddiers that would be deeply
offensive to religious individuals.

A further example of how such documents were shaptidparticular audiences
in mind isBritish Civilian Prisoners in German East AfricaA:Report by The
Government Committee on the Treatment by the EpéBtish Prisoners of War
(1917) which was issued in London. In this report, bhering of distinctions between
indigenous populations of Africa and English colwns was especially offensive. For
example, in Zanzibar during the forced march to ¢dro (which was the seat of
government of the colony), British subjects weat pvay through the march, told by
their German captors that they were to fend fomigeves for food even though food
was initially promised:

And even at this early date there was manifesyeitidd Germans that desire to

humiliate the British civilians in the eyes of thatives which was so constant a

characteristic of their subsequent conduct. (7)

The same report tells the story of Herr Dorrendaidamp commandant who was
legendary for his brutal treatment of natives axteérded this cruel treatment to British
colonizers. The main focus of the descriptionthefforced march and the cruel

treatment of British prisoners was the fact that@ermans sought to treat the British
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colonizers in the same manner as they treated thibsavere colonized. Surprisingly,
the fact that British prisoners of war were tredtedly, in contravention of international
law, was treated as a secondary concern.

Large quantities of these and other publicati@hsting to the crimes committed
by the German Army were distributed in Canada dytine course of the Great War. At
first glance, these publications appear to be cntelar. However, although the
common theme of such propaganda was the vilifioaticthe Germans, no unified
argument is presented across the assorted booksaamghlets regarding the nature of
war crimes and those who have allegedly commitiedht While all of these
publications agree that the Germans had commitsccrmes, there is some degree of
disagreement regarding what those crimes wereeftbeptions being murder and rape),
and little consensus regarding why such war crime® committed. Bothwell,
Drummond and English (1987: 384) also note thatesananticipated consequences of
the propaganda campaign became apparent afterathe w

The vivid retailing of imaginary excesses by thadiy Hun proved an effective

means of stimulating patriotism, but it had itseseffects. During the war it made

rational communication difficult and encouraged enand more excessive
language and threats directed at the enemy, thitegttsame home to roost when
peace was negotiated. After the war, when thé @bbut German atrocities

(some real but mostly imaginary) came to be kndwa public recoiled.

The emergence of a groundswell of anti-enemy semtiwill be discussed in more detail

in the next chapter.
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Chapter 4

The Criminalization of War Crimes in Canada during the First World War Era

During the First World War an astounding 619,586 &hans joined the Canadian
Expeditionary Force (CEF) out of a total populatadrabout eight million, meaning that
a large proportion of Canadians were either inarmfor knew someone who was. The
casualty figures are both startling and appall#g,741 (almost 70%) of the
approximately 345,000 members of the CEF who fooghthe front lines were either
killed or wounded (Cook 2008). These casualtyrigudo not include roughly 4,000
Canadians who became prisoners of war. Althougmtimber of individuals who had
offered surrender to the enemy, only to be cut daannot be determined with a high
degree of accuracy, historian Richard Holmes (2@8€jnates that the odds that a soldier
would make it to the rear as a prisoner of war las than 50%. In this depersonalized,
industrial warfare little mercy was shown by angesiand the fact that the Canadians
developed a reputation for not taking prisonersnmh#aat, in turn, the likelihood of
survival when attempting to surrender to the enarayg exceptionally low.

Given the scale of the slaughter, and that viofetiof the customary laws of war
were common, it is not surprising that at the ehtthe Great War many Canadian
citizens were calling for vengeance. Somewhat rddfieult to understand is that at the
close of the war, despite the large scale participaf Canadian citizens and veterans in
the “Hang the Kaiser” campaign that had grown tnpnence among allied nations, the
Canadian government did not appear to have angipslielating to war crimes and war

criminals. The herculean effort put forth by Camadring the war, and the reputation of
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Canadian soldiers as being among the best in tiiel vemsured that Canada had a place
at the Paris Peace Conference of 1919. Howewae th no record of Canada exerting
any influence to attempt to hold one of the twasedotted to the British Empire in the
Commission on the Responsibility of the Authorghaf War and on the Enforcement of
Penalties, which was given the mandate by the Réanéerence to explore options for
dealing with war criminals. In fact, Borden notachis memoirs that:
Many letters and telegrams urging the trial andigfunent of the ex-Kaiser
reached me from Canada; and a strong feeling elxistg some punishment
should be inflicted upon him. | was strongly o tbpinion, which I had
expressed in the Imperial War Cabinet, that if acyyon should be taken it should
be by a resolution of the Peace Conference anthrmigh a long drawn-out trial
before a tribunal constituted for that purpose ally having only such authority
as could be conferred upon it by the Peace Conferiself. (876)
It is interesting that only the letters calling foe trial of the Kaiser made an impression
on Borden, and he did not acknowledge in his mesrtbat calls for punishment of
German military personnel were also prominent. d8ais hostility toward the Hang the
Kaiser campaign and the establishment of war crimigs appears to signify, at first
glance, that the criminalization of war crimes aniches against humanity (genocide did
not yet exist as a category) failed to take roa@amada during this era. However, upon
closer examination it is clear that although theeee no provisions for war crimes and
war criminals within the Criminal Code of Canadg,the end of the war a coherent
strategy for dealing with war crimes and war criaténwas, in fact, in place.
The main argument presented in this chapter isthigacriminalization of citizens

from enemy nations had already effectively occuthedugh internment camps, the

deportation of enemy aliens residing in Canada,cashges to the Immigration Act that
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excluded members of these “uncivilized races” fmtering into Canada in the future.
These processes of criminalization were supporygartpaganda campaigns that cast
members of enemy nations as natural born killerd,rainforced the belief that
Canadians were inherently superior and, as cidllzeings, would never commit
atrocities. For his part, Borden did not belielvattGermany and Austria were
uncivilized races. However, he believed that logkiorward to prevent future wars was
preferred to the backwards-looking approach inhtarewar crimes trials. Borden
argued that war crimes trials would & hoc proceedingshat the League of Nations
would dampen the likelihood of future wars, and tt@onialism could proactively
lessen, or eliminate war crimes in the future. lSsmutions could have little or no
impact upon individuals who committed atrocitiesidg the Great War, and who applied
for entrance into Canada after the war was ovaweé¥er, due to the racialized nature of
immigration policies, the issue of war criminalgexmg in Canada was never posed as a
problem in and of itself.

This chapter will begin with an account of howic#l! and unofficial military
histories helped to forge critical distinctionsweén Canadian soldiers and the
monstrous “other.” The second section provides\atview of the racialized exclusion
of “enemy aliens” in Canada. The arguments praviole groups of Canadian citizens
who lobbied the government regarding the issueasfasimes and their punishment is
then provided. This chapter concludes with anaeer of how, at the nexus of all of
these factors, de factopolicy emerged in Canada that effectively manabedoroblem

of war crimes and war criminals.
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4.1  “They all dropped dead sir”: Official and Unofficial Accounts of Canadians
at the Front
The criminalization of the enemy during the FirsbNd War era depended upon a sharp
distinction between the actions of enemy soldietso(were portrayed as barbaric,
uncivilized and criminal) and Canadian soldiers ¢were portrayed as pure, civilized
and heroic). While accounts of enemy conduct dutive war were almost entirely
filtered through the lens of the propaganda campdignadians eagerly awaiting
information about the war and the battles foughClayadian soldiers depended upon
three sources of information: stories presentateinspapers or on the radio, official
histories that were published during the coursiefwar, and letters from loved ones
who were on the front lines. Although the focudhef news accounts and official
histories were upon the deeds of Canadian soldiasthe letters home were usually of a
personal nature, such official and unofficial acuswof the war from the front lines
played a very significant role in shaping percampiof war crimes and war criminals in
Canada.

Until March of 1915, more than a half a year after start of the war, journalists
were faced with a six month jail term for traveliwghin 20 miles of the front lines.
This limitation on the fourth estate is not surogs considering the fact that the Allies
were retreating during the initial stages of the.w@ontrol of the news, especially of bad
news from the front, was also viewed as being rezzcg<0 avoid dampening enlistment
rates during the early part of the war. Despigeftitt that reporters were not allowed to
gather their own information, news stories werkissued in Canada during this time.

During the first six months of the war, practicadlyery account of the war published in
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newspapers across the British Empire was writte@dlpnel Earnest Swinton. Swinton,
who was employed by tHgaily Chroniclein London, was given the title “eye-witness”
rather than reporter. His stories focused uporh#éreism of British troops and mounting
casualties inflicted upon the Germans. The sizb®@fjap between the rosy reports
produced by Swindon and the actual situation afrtive led other newsmen to refer to
his stories as “eye-wash” (Keshen 1996).

At the heart of the impact of news sources upora@am perceptions of war
crimes and war criminals was the issue of whatevatuded from, or included in, the
news that reached Canadians. The main cause losext was censorship by military
authorities. When a cadre of six newspaper repowas eventually allowed to publish
stories about the war, each was subjected to myil@gansors who used a blue pencil to
remove sensitive information, which included thiisgsh as troop and unit locations,
criticism of leaders, or drops in morale amongttbeps. Stories of shootings of German
prisoners by Canadians were non-existent in memtiaumts of the war. Conversely,
accounts of atrocities committed by German soldmegardless of whether they were
true or outright fabrications, were widely circ@dtin the Canadian media. Jeff Keshen
(1996: 29) aptly summarizes the bias of such adsocamfollows: "with few exceptions,
their accounts exaggerated Entente gains whilelidgrboth the accomplishments and
behaviour of the enemy." The bias toward presgrgoidiers from the Axis powers in a
negative light extended to American newspapersesoimvhich enjoyed a large
readership in Canada. For example, a stofyhi@ Timesn 1915 repeated the

unsubstantiated legend that a Canadian soldieb&ed crucified by the Germans:
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There is, unhappily, good reason to believe thastbry related by your Paris
Correspondent [on 10 May] of the crucifixion of ar@dian officer during the
fighting at Ypres on April 22-23 is in substanogetr The story was current here
at the time, but, in the absence of direct evidemzkabsolute proof, men were
unwilling to believe that a civilized foe could bailty of an act so cruel and
savage. (cited in Tate 1998: 44)

The tale of the crucified Canadian soldier was aindhe most repeated legends of the

Great War. It exemplified the barbarism of the i@&n soldiers, and it gave Canadian

soldiers informal license to mistreat, or not takeyman prisoners of war.

The demand in Canada for news and stories frorfronélines was also
addressed during the war by the publication ot@dfihistories. The Canadian War
Records Office (CWRO) was created during the estdges of the war, when it became
apparent that unique Canadian contributions tavidreeffort would be lost or subsumed
under the banner of British contributions. Sir Maiskken, who would later become Lord
Beaverbrook, leveraged his influence in both Engjland Canada in order to be
designated as “Eye Witness” on behalf of the Caaragovernment (Cook 2006a). In
this role he began to collect stories from the ffrand essentially began to create an
archive of accounts of the war. He used this mftron to write an account of Canada’s
heroic stand at the Second Battle of Ypres in widehadian soldiers heroically
stemmed the tide of a German offensive in whiclothé gas was used for the first time.
Aitken followed this success with the immensely ylap publication ofCanada in
Flanders which was a highly patriotic account of the BiitiExpeditionary Force that

sold 40,000 copies in the first week, and soldfout printings in the first month after

the initial release (Cook 2003). The portrayaCahadian soldiers i@anada in



79

Flandersstood in stark contrast with representations ahta soldiers found in
propaganda literature of the era:

No mere jackboot militarism inspired [Canadian gisl. They sought neither

the glory of conquest nor the rape nor the loatamfked cities. No selfish ideal

led them to leave their homes and exchange theasaseomforts of civil life for
the sufferings of war and the risk of death. [...EThist contingent was born
partly of the glory of adventure but more of th&ispf self-sacrifice; and this
spirit, in its turn was born of the deepest ematiohthe Canadian people-its love

of Country, of Liberty, and of Right. (1916: 3-4)

The galvanizing effect of the over-the-top pateptiforced military censors to allow
Aitken to publish information about units engagedbattle that would never had been
approved otherwise.

Along with other accounts of key battles fought@gnadians, the CWRO also
publishedCanada in Khakiwhich was a blend of writing, photographs, poeams)
drawings from both journalists and soldiers. Tgublication also focused exclusively
upon the success of Canadian soldiers on the figltlle However, a contradiction
appeared to emerge: if primitive races are wathkeéheir nature, how was it that the
Canadians were excelling in battle to such a ldeggree? One answer, which appeared
in the first issue o€anada in Khakiwas that Canadians were toughened by the
Canadian climate and exposure to harsh conditibaguwgged Canadian life:

Men from the prairies, from the wheat fields, ahd lumber-yards of the West;

men accustomed to the saddle and to sport ofradiskimen who wield an axe

more deftly than | can hold a pen; men accustoraddde death twenty times a

year or more, and who have waged war with Natusgitbr wild beasts all of

their lives — what wonder that they sprang to thiéaf war as surely never men
sprang before. The clash of battle was music to #zes. (de Beck 1917: 36)



80

Although talk of battle being music to their earslmbly sounded hollow to the average
Canadian soldier, it was immensely popular amongédtback at home who were eager
for news.

History is produced, and is never neutral. TheRWvas specifically, and
overtly, designed as a mechanism for enhancingeinatation of Canadian soldiers
during the Great War. As such, published accodittsiot include episodes which could
tarnish the reputation of the BEF. For exampld, 946 Max Aitken sent out a call for
first person accounts written by soldiers for usa commemorative war book. One of
the responses received was simply titled “Fact, id of how a Commanding Officer
(CO) ordered two Highlanders to escort four GerfA@Ws about a mile and half to the
rear. The soldiers returned ten minutes later,vameh the CO asked what had happened
they stated: “they all dropped dead Sir, and wealidic] want to miss this fight, so we
returned” (cited in Cook 2006b: 23). Although mamgounts of the killing of prisoners
were collected, none appeared in official histopesduced by the CWRO. The
Canadian public thus received a steady streamfafmation from the media regarding
war crimes committed by the German army, and narin&tion from the media that
would give any indication that a Canadian solded kver engaged in war crimes.

It is important to note that the CWRO was notgbke source of official
documents and information for the BEF. Action mpowar diaries, and unit histories
were produced as a matter of procedure. It is sdraeshocking to find that accounts of
the killing of German prisoners of war are contdinmeseveral reports. One example is a
report written after a trench raid at Vimy Ridgattbccurred on the night of 12-13

February 1917. More than 900 Canadian soldiers paot in the assault, and they
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collected a large number of prisoners. Howeveg, tdithe precarious nature of crossing
no man’s land at night to conduct raids, the prssmproved to be a liability that could
have resulted in Canadian casualties. The aftaraeport coldly notes that: “owing to
the very high parapet of trench and difficulty eadling these men as prisoners, it was
found necessary to kill them” (cited in Cook 20833). It is shocking to see an official
document that contains an admission of a war criri@wever, the fact that this account,
and others like it, are present in the officialmets indicate two things: (1) the person
writing the report did not view the act as a wame, and (2) the person writing the
report could be reasonably sure that the highdimgrindividuals reading the report
would not view the act as a war crime. No Canadw@diers faced official disciplinary
action during the war for killing POWSs, which camnfis that at least the second
proposition is trué! In fact, the only offences related to the treathw# prisoners of war
that existed in the Army Act, which governed Caaadsoldiers during the First World
War, were related to releasing prisoners withoappr authority or allowing a prisoner
to escapé?

Media accounts and official histories were notgbke source of information
about the experiences of Canadian soldiers orr¢im lines. Valuable information was
also contained in letters written by soldiers teithoved ones. Although it is impossible

to generalize regarding the content of such lettesed on surviving letters collected by

% Desmond Morton (1972) provides a useful analysta® application of military law to Canadian
soldiers on the front lines. In all, 25 Canadiahifers were executed under the authority of thenAAct,
which governed British soldiers during the FirstMdd/Nar. Of those, 23 stemmed from charges of
desertion and/or cowardice, and the remaining tweewhe result of the murder of fellow countrymen
while on the front lines.

?2 Clauses outlining offences related to prisonensanfare found in Section 20 of the Act. An ovewiof
the act can be found on the Library and Archive€afada web page:
<http://www.collectionscanada.gc.ca/databases/sauetrtial/001006-130-
e.html?PHPSESSID=7590jgbql3nkea71ati2ujv5t5#datebdast accessed 10 April 2011).
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Canadian War Museum (CWM) and Library and Archige€anada (LAC), it is safe to
say that in many instances soldiers writing froonfrline trenches tried to make sense of
what they were experiencing. It is also safe totkat in many instances these soldiers
also tried to tell stories that would help loveasiio understand what they were
experiencing. In some instances, these lettersdad descriptions of war crimes they
had committed, and the rationale for committinghsacts. An example of this is found
in a letter from a member of the®2Canadian Light Infantry Battalion to his parents:

| don’t know how | escaped [the machine gun firet&use | was lying right out

in the front. After losing half of my company thevee rushed them and they had

the nerve to throw up their hands and cry, “Kamgrat the “Kamerad” they

got was a foot of cold steel thro [sic] them from ramaining men while | blew

their brains out with my revolver without any hasibn. You may think this

rather rough but if you had seen my boys go downwould have done the same

and my only regret is that too many prisoners akern*>
The fear experienced by the soldier as he felt tiglavbe killed, and the anguish of
losing half of his company, was fueled by the loddiattle to produce lethal results for
Germans attempting to surrender. However, it jgartant to note that the letter must
have been written at some point well after theldatas over, when the soldier had the
chance to sit and write. At this point in time fear had probably subsided, and the heat
of battle had long disappeared. All that was\weads the anguish of losing his friends,
which was enough to lead him to note that “too mamgoners are taken.”

The complex experiences of Canadian soldiers irs@akein industrialized warfare
challenged key components of the criminalizatioermémy soldiers found in propaganda

literature. Specifically, although the source némy criminality varied from one source

of propaganda to another, there was never anyiquastsuch literature that enemy

Z Lieutenant R. C. "Buster" Germain to mother artida, 29 August 1918. CWM 58A 1 67.6.
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soldiers were the sole source of atrocities conaahitturing the war. While official
accounts from the front that were widely circulatienling the war also present black and
white distinctions between the enemy and Canadithess, war diaries and other
accounts of the war that directly came from Canal@n the front lines provided ample
evidence that challenged the distinction betweesi &md “them,” or “civilized” and
“uncivilized.” However, such accounts were oftedden until well after the war, or
directed to a very small audience, and had litipact upon the course of the

criminalization process.

4.2  “Feeling intense against enemy aliens”: Exclimm under Canadian Law
As shown in this section, in the early part of thentieth century, war crimes were
commonly conceived as being committed by membetoivilized races. Propaganda
campaigns directed toward stirring up support ierwar through resentment of the
enemy, often cast enemy soldiers, or at least thiary and political leaders, as
uncivilized. Such campaigns consistently bomba@adadians with the message that
war crimes and atrocities were being committedngyuncivilized enemy, while
Canadian soldiers were pure of heart and spirdt,vaould never commit war crimes.
The criminalization of the enemy was intended tmuae anti-enemy sentiments within
Canada that would fuel enlistment and enhance stfipahe war.

The unanticipated consequence of racial categaimathat distinguished
between “us” and “them” was the stigmatization adiugs of immigrants already living
in Canada. Immigrants from nations with which Ginwas at war became categorized

as “enemy aliens”, and were targeted for exclufiom Canadian society. The
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exclusion process was based upon the notion teanthividual was a part of an
uncivilized race, and had little to do with pashtutions to Canada or the war effort
(although a perceived lack of a contribution wagagis noted). This process of
exclusion was buttressed by the fact that a nurobgroups were already denied full
participation in Canada at the time. As enemynaliere formally criminalized and
excluded under Canadian law, citizen groups forpmalerful lobbies directed toward
the removal of enemy aliens from the country. &hd goal of the formal and informal
processes was the purification of Canadian identitych (it was argued) does not
include the membership of supposedly inferior races

In the early part of the twentieth century, exmudrom Canadian society on the
basis of race was already prominent. For exanmplée immediate pre-war era,
discussion in Canadian Parliament regarding Aboaigoeoples revolved around the
power to establish industrial schools, the withdibef “half-breeds” from treaty and
status rights, the legal status of Indian womed, (@nby far the longest and most
detailed of these debates) how to effectively sezerve land when a private company
wants to access resources found upéh wing to the fact that Aboriginal peoples
were in Canada from “time immemorial,” physical earal from the country was not an
option. The exclusion process directed towardAtheriginal populations thus focused
upon the seemingly contradictory policy goals @fregation and assimilation.

For other groups targeted for exclusion on theshafsrace, the preferred
approach was to either remove them from Canadarobiibit their entrance into the

country. Immigration rates were peaking in 1912+&3ulting in calls to tighten existing

2 E.g. See Third Session Twelfth Parliament (Voli4) May 1914 p. 3532-3553.
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restrictions and prohibitions lest the resultingmtpes to “racial composition” lead to the
deterioration of Canadian society (McLean 2004hin€se and East Indian individuals
were especially targeted in such debates. Degtéact that the Head Tax levied
against Chinese individuals wishing to immigrat€mada was raised to $500 in 1902
(an average full year's wages), and Chinese indalglcould not legally hold public
office or take jobs in professions such as law editine, prior to the outbreak of war
debates ensued regarding whether even these dracoeiasures were sufficient to curb
Chinese immigration. In a House of Commons detegarding Chinese immigration
Frank Oliver, who was the Minister of the Interaord Superintendent-General of Indian
Affairs, argued that:
time has demonstrated that that the Chinese djustad themselves to the
conditions of the head tax and that while the Gowveent of British Columbia and
of Canada are levying much revenue on the Chilkesestandard of Canadian
civilization is being seriously affected by thega and increasing numbers of
Chinese who are entering into Canada.
During the same debate cited above, Hindu immignatras discussed alongside the
“Chinese question.” Immigration from India wastight to have been effectively ended
with the disenfranchisement of East Indians livimganada in 1907 and the
establishment of the Continuous Passage Legislati@808>’ However, during this

session of Parliament (held on 10 June 1914) adentwas underway in which a group

of 376 passengers (340 Sikhs, 24 Muslims, 12 HinduisBritish Subjects from India,

% E, Oliver, Third Session Twelfth Parliament (Vo] 50 June 1914, p. 5213.

% Restrictions were also placed upon the typestis [gast Indians could hold in Canada. This wa®don
curb what was referred to as “the brown invasion.”

%" This legislation prohibited entry into Canada ssléhe means of passage traveled a continuous route
between the place of origin and the Canadian dagtim As there was no continuous passage froma Ind
to Canada the result (and the goal of the leg@tativas the end of immigration from India.
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aboard the Komagata Maru were in Vancouver Harbaaiting a court to rule on
whether they could stay in Canada. As is showthese examples, racial categorizations
and divisions were a part of the fabric of Canadiaciety before the First World War

had started.

The unequal status of Canadian citizens based rtguoial categorizations and
stereotypes was also reflected in military recremitrpolicies. At the outset of the war,
individuals from First Nations, Japanese, and btamkmunities, among others, were a
part of the rush to enlist. While it is impossibdedetermine all of the motivations for
doing so, wanting to do their part to help Canauhtae British Empire, along with
trying to secure future rights for their respectiveups, were clearly factors that drove
many members of these communities to recruitmemntes. However, the popular belief
that the non-white races were biologically inferdod ill-equipped for modern warfare
initially led to their exclusion from the armies al sides of the conflict (Waller 1989).
The fear that First Nations would develop a tasteilling whites, and the belief that
Germans might not offer non-white soldiers the gebons offered to combatants under
the Geneva and Hague conventions are two oft-qyostifications for the exclusion of
non-white races from the Canadian Forces (CF).a@alid not succumb to the pressure
to enlist minorities in the CF until the end of 83Wwhen the Canadian government
pledged 500,000 troops in Europe. Horrible cagualies meant that 300,000 new
recruits were needed each year to maintain an afra90,000. Flagging enlistment, and
an increasing demand for new troops, compellecCtreadian Forces to accept non-

white soldiers.
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While some groups viewed the war as an opportuaitgverse the exclusion
process, immigrants from nations with which Canada at war were cast as “aliens”
and became subject to exclusion. The exclusioogsfor groups such as German —
Canadians did not begin immediately, but graduatherged over time. In fact, during a
special session of Parliament convened to fornaalthorize Canada’s entry into the First
World War, Prime Minister Robert Laird Borden wasciliatory towards Canadians of
German descent:

We have absolutely no quarrel with the German |gedbelieve they are a
peaceable people, that they are not naturallyrakegeople, although
unfortunately they are dominated at the preseninby by a military autocracy.
No one can overestimate what civilization andvioeld owe to Germany. In
literature, in science, art and philosophy, in@irevery department of human
knowledge and activity, they have stood in theyJerefront of the world’s
advancement. Nearly half a million of the veegtbcitizens of Canada are of
German origin, and | am sure that no one wouldbf@ moment desire to utter
any word or use any expression in debate whicHdwyound the self-respect of
any of our fellow citizens of German descéht.

Of particular importance is Borden’s descriptionGd#rmans as “a peaceable people”
who are “not naturally warlike.” From Borden’s ppective, the issue was that Germany
was being run by a “military autocracy” that stdrthe war. Considering that 500,000
citizens of a nation with a population of less tleaght million were of German descent,
Borden'’s initial response was somewhat inevitable.

The positive attitude of Canadian Parliament inggal) and Prime Minister
Borden in particular, toward Canadians of Germasteet continued through the early
stages of the war. This is illustrated in a rerabl& exchange that occurred at the outset

of 1915 between William G. Weichel (an Ontario-beam of German immigrants who

% R.L Borden, 19 August 1914, Special Session ofdémf Commons Debates, p. 140.
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defeated William L. MacKenzie King to represent Waterloo riding), Wilfrid Laurier
(who was then leader of the opposition), and Bordéfeichel spoke first and presented
a message of unity that did not recognize anyraistin between individuals of the
nations at conflict: “Think of the unhappy homedEngland, France, Russia, and
Germany; think of the wives and mothers who willewdecause the husband and son
will never return...thank God we live in Canada wheee will not reach our shore$¥
Weitchel goes on to express his conviction thantaerCanadians are still desirable as
Canadian citizens:
Although born in Canada, | am of German origimg,aneedless to say, along
with many hundred thousand other people livingelagrhe present time, | feel
keenly the situation that developed five monthsamago in Europe. ...l am also
going to touch on a delicate subject, but alsorawéthe fact that | am speaking
to broad-minded men who desire above everythisg e unification of all
races throughout Canada to-day into one harmonibiage. For a great many
people of German origin, thrifty and frugal in itheabits, possessed of energies
and business abilities that have arouse the atiamraf all classes in Canada.
They have always been looked upon as desiralitect...
Weitchel noted that “insinuations” from a few newpprs attempted to “discredit and
cast suspicion” upon German citizens (which sigh#he start of the propaganda
campaign), but that Germans were “as true as sieekird their newfound country.
Weichel cast blame for the war upon Germany’s legdand argued that many escaped
the fatherland to avoid “military domination.” Ltfs he stated that German-Canadians
were proud of “their race”, which had been at thefront of art, literature, music, and
science, but not proud of the violation of Belgium.

Far from objecting to any of this, Laurier statbdt he wished to “associate”

himself with Weichel, pointed out that the situatmf German-Canadian citizens was a

2 W.G. Weichel 8 February 1915, Fifth Session Tveeffarliament (Vol 1), p. 8.
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“trying and painful one,” and because “blood i<kar than water” no one in Canada
would think of extracting more of a sacrifice fra@d@rmans than of any other Canadian
citizen® Borden was even more glowing in his praise ofn@er, and Austro-
Hungarian, Canadians, and stated that:

We have those in Canada who although of Germasedgsvere born in

Canada and are Canadian as we are ourselvesstamibng as we do with

perfect appreciation the liberties which are afreght. We have also in this

country those who were born in Germany or in Aadtfungary, who have been
asked to come to Canada as immigrants and tayiinus in the task of
upbuilding this dominion... those of German birtlddhose born in the empire of

Austria-Hungary who have come to this countryécachiizens of Canada have

with very few exceptions borne themselves worthitg well**

The display of goodwill and unity expressed in Haise of Commons that day,
however, was to be short lived. In fact, by timeetithe above exchange occurred, the
criminalization of “enemy aliens” was already unslay, as individuals of Austro-
Hungarian and German heritage were already eititemed or required to register with
local authorities.

The development of laws and policies designead¢difate the exclusion process
targeting immigrants from enemy nations began,iaibdéimited form, shortly after the
start of the war. At the outset of the Great Wae,legal status of “enemy aliens,” who
were born in countries with which Canada was athuaiwho were often naturalized
Canadian citizens, was a complex issue. In thHg part of the twentieth century,
Canada’s status as a British colony resulted ironamt legal limitations placed upon the

newly-formed Dominion. Specifically, while the Bsh North America Act (1867)

established Canadian jurisdiction over domestidenstforeign policy explicitly

30W. Laurier, 8 February 1915, Fifth Session TweRtrliament (Vol 1), p. 15.
%L R.L Borden, 8 February 1915, Fifth Session Tweffgliament (Vol 1), p. 20.
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remained under the purview of the British governinérrhis limitation of jurisdiction led
to significant distinctions related to the legaltas of immigrants entering into Canada:
although Canada was able to confer citizenshipdoviduals under naturalization
legislation, only individuals born in the Britishipire, or who resided in England for a
period of five years or more, were British subjgétarney and Kordan 2005).
Significantly, section 2 (e) of the Immigration At 1910 defined “alien” as a “person
who is not a British subject,” which meant at thiate an individual who gained
Canadian citizenship could still be legally regards an “alien.”

An Act to confer certain powers upon the GovelndgCouncil in the Event of
War, Invasion, or Insurrection, otherwise knowrtresWar Measures Act was
implemented by an Order in Council on 22 August4l8ad was in effect until 1920.
The War Measures Act gave the government of Cabemkad powers to use whatever
means deemed necessary to defend Canada and prmeacteand order within its
borders. Amongst other things, the Act madeeggll for aliens of enemy origin to
possess firearms, and to publish or read anytimraglanguage other than English or
French. Such enemy aliens were required by lanedster with local authorities and
carry identification at all times, and could nadve the country without a permit.
Actions taken under the auspices of the War Meastice did not have to undergo
democratic rigour, and were not subject to thetstywf Canadian Parliament.

Foucault argues that the implementation of a paergolicy does not
necessarily reflect the intentions of those whatze the policy in question. This is
certainly the case with respect to the internmeotgss that was created under the

auspices of the War Measures Act. At the closEd#, enemy aliens who defied the



91

following conditions were to be arrested and detdias prisoners of war in
concentration (later called internment) camps distadd in Canada:
a) All German or Austrian or Austro-Hungarian officeseldiers or reservists
who attempt to leave Canada
b) All subjects of the German Empire or of the Augttongarian Monarchy in
Canada, who attempt to leave Canada, and in regavtiom there is
reasonable ground to believe that their attempépéddure is with a view to
assisting the enemy; and
c) All subjects of the German Empire or of the Augttengarian Monarchy in
Canada engaging or attempting to engage in espomagcts of a hostile
nature, or giving or attempting to give informatimnthe enemy, or assisting
or attempting to assist the enemy, or who are asamable grounds suspected
of doing or attempting to do any of the said &¢ts.
By 27 November 1914, 328 Germans were already bdeidyas prisoners of war in
Canada@® From1914 to 1920, a total of 8579 enemy alien®virgerned as prisoners of
war in 21 internment camps, which were under throbof the Department of Militia
and Defencé® While the internment process was ostensibly cesigo protect
Canadian society from a potentially dangerous fprellement during times of war, in
practice a far wider net was cast. For examplegertitan half of those who were actually
interned under the War Measures Act were Ukrainveims left their native land due to
oppression at the hands of the Austro-Hungarianieemf@ he majority of interned
individuals did not represent any type of threahi® security of Canada. A further
example is found in restrictions against free mosenthat were intended to prevent
individuals from either being able to engage irsaftsabotage against Canada, or

leaving Canada to join the armies of the natiorth which Canada was at war.

However, in reality most individuals interned undssvement restriction provisions

32 NAC, RG 25 G-1 Volume 1150, Report prepared bydhegFiset on 27 November 1914.
33 [hi
Ibid.
3 http://www.britishcolumbia.com/general/details.dep?4 <last accessed 28 February 2010>
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were simply late in reporting to the local authest or were moving for mundane
reasons.

The surveillance and policing of enemy aliens an&da during the Great War
was uneven, and the treatment received by membergronalized groups varied
greatly depending on the zeal individual policacaffs brought to the cause. The Royal
North West Mounted Police (NWMP), which was chargetth monitoring the
movements of enemy aliens in Canada, compiled ‘et Detained and Paroled”
reports which show the nationality of the persoquestion, the reasons the individual
was arrested or detained, and the action takehédoWMP. One Austrian, for example,
was processed by an officer who followed the puepzfsnovement restrictions to the
letter:

Arrested at North Portal while attempting to croge the United States, where he

wished to attend college. Would have to join thewif he went back to Austria.

Escorted from Regina to Brandon and interned D&¢1915%

In another case, an individual was arrested in \jggmwhile travelling to deliver
subscriptions for Canadian-Rutherian, German Canaaid Polish Canadian
Newspapers. The police office in Winnipeg showetspnal initiative and conviction by
contacting the NWMP by phone, and was told: “Rofiddiroke parole in January,
kindly intern him.®® The hard line taken in the above cases are tlae ppposite of the
lenient approach employed by the officer who filled following report relating to the
detainment of an Austrian:

This man came from the United States to work threshing gang. He was
desirous of going back home and was arresteceiatlempt to get across the

% NAC, RG 18 Volume 474, file 10.5.
% NAC, RG 18 Volume 474, file 10.7.
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Line. As there was nothing against this man andd@d have thrown upon the
country for support, | have granted him this exeatrder that he will be able to
get back to his home in the Statés.
In this case the officer felt that it was enougdt ttme individual was leaving Canada, and
was not concerned with the possibility that theaohete would return to Austria and be
subject to military service. To the officer in gtien the spirit of the law revolved
around removal, rather than the neutralizationyrafanted enemy aliens.

It should be noted that although NWMP files com@kamples of both hard line
and softer approaches taken toward enemy alieea$atd line approach was far more
commonly utilized. In fact, the NWMP files contaimany examples of individuals who
can best be categorized as “zealots” regardingnteenment of any and all enemy aliens.
Such individuals were not always members of the NBVNFor example, the Chief
Commissioner of Police Canada sent a letter tadneptroller RNWM Police in Ottawa
asking for the arrest of Hans Dinkelmeier, whodediin Langenburg, Sask.
Dinkelmeier wrote the following letter to his wifie Oberwesel Germany, which was
translated by the police (irrelevant personal itevese removed):

| enclose five dollars on American paper moneghdnged it this morning at the

Bank, for you cannot dispose of Canadian Monegetnew. In about four weeks

time | shall make another attempt to reach thé&eSta...... Last week they took

three or four more Germans away. One lives irticaal apprehension........ For
the present you can only send letters to the tS{Aaitung” since | do not know
yet whether | can reach the States, or where t®@gdaps | shall be lucky this
time and they will not catch me.

To the Chief of Police the letter spoke for itsalfid he argued that Dinkelmeier should

be interned before he attempts to reach the USitates once again. Of note is the fact

37 H
Ibid.
% NAC, RG 18 Volume 474, file 10.5, 7 October 1915.
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that the person in question was leaving as a restitie climate of fear created by the
processes of criminalization and internment.

In the harsh, anti-alien climate that existed an@da during the Great War,
which demanded unquestioned loyalty and allegidgm¢ke British Empire and the
Dominion of Canada, no one living with the labahéeny alien” was immune from the
machinations of the criminalization process. Thigerhaps most evident in the case of
Rev Father Stuhlmann, who was accused of manifp4tio-German feelings>® The
pro German feeling that Father Stuhlmann was adcobeas that, after reading the
newspaper, he commented that it appears that thregds had the upper hand in the war.
J. MacPherson, a bishop advocating for the relebSéuhlmann, received a very terse
and unapologetic reply from the commander of K Bl of the NWMP, stationed in
Lethbridge:

| would respectfully submit that in my opiniongtpunishment meted out to

Father Stuhlmann is certain to have a deterrdattedn any other persons likely

to have inclinations to make statements agaimsEthpire, and | would

recommend that Father Stuhlmann be released fretenlon and be placed on

Parole to report to the Police as directed. rikhhis will tend to show that our

action in the matter was not an act of oppressiad,will probably have a good

effect on the minds of the Foreign Element amondgigim Father Stuhlmann

and his confereres may ministér.

The letter from the commander of K Division did ictidse the file on Father Stuhlmann.

In fact, the NWMP began to track two other prieBtsther Rosenthal and Father

Minweigen, who came under suspicion as a resuhi@f association with father

39 NAC, RG 18 Volume 474, 1915, file 10.5, J. Maci@be to Officer Commanding NWMP, 7 October
1915.

40NAC, RG 18 Volume 474, 1915, file 10.5, Commaniiddivision NWMP to J. MacPherson, 6
December 1915.
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Stuhlmann. In an attempt to remove his priestsifo@ing under the microscope of
suspicion, Bishop MacPherson had Father RosentidaFather Miweigen moved to
Edmonton, which prompted NWMP Commissioner, A.Pirdgo write the commanding
officer of the NWMP detachment in Edmonton to dskt the keep an eye on them. This
degree of surveillance was deemed necessary déspitact that Father Rosenthal was
admitted to a hospital in Edmonton due to illness.

Individuals charged with implementing policies tethto enemy aliens and
expulsion were also occasionally moderate, andrasudt a small number of Canadian
citizens were spared the torment of being depddednation to which they had no real
connection. For example, George Hamaan, a 36ojg¢dussian man with Canadian
children born out of his marriage to a British wifed been living in Canada for 11 years
but admitted to being in the German army prioht&tt He was interned and when his
case was reviewed after the war for possible dapont, Assistant Deputy Minister of
Justice W. Stuart Edwards opined that deportationlevbe unjust in this instance:

It would seem a great hardship to deport tan@a@ry the British born wife of a

German prisoner of war and it would be most uniwate to send Canadian born

children back...As the war is now over Hamaan cadootery much harm in

Canada and for the sake of his family it wouldegordo us not unreasonable to

allow him to remain with his famil§:

The Hamaan case is an illustration of how the pregation of laws and policies designed

to criminalize and exclude were interpreted diffeéhebased on the personal beliefs of

enforcement officials.

“INAC, RG 13, Vol 240, File 1918, W.Stuart Edwardepartment of Immigration and Colonization, 28
August 1919.
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During the course of the war, the scope of theicralization of some Canadian
citizens continued to broaden. Some of this caattsbuted to changes in allegiances of
nations during the course of the war. For examplen Bulgaria entered into the war on
the opposing side the following wire was issuediyef Commissioner of Police A.P.
Sherwood to police departments across Canada:

War officially declared with Bulgaria. Treat Bulgans as Alien Enemies, same

as Germans and Austrians. Kindly advise your efdy wire In order that they

may detain any attempting to leave Can#da.
A further example is the addition of writing or pishing “socialist and communist”
materials that was put into place following the &las Revolution in 1917. Social class
also figured prominently in the criminalization pess. For instance, a great many
individuals who were placed under arrest and ir@nvere jobless, meaning that the
poor and unemployed were being disproportionateiyeted by law enforcemefit.In
most instances, it is safe to say that distindetéhces emerged as individuals enforcing
the War Measures Act, which was designed to pr@eciada from internal enemies,
utilized personal judgments with respect to who wease counted among the array of
internal enemies.

The anti-alien sentiment that was expressed amomg £nforcement officials
was also displayed by the civilian population amellevel of anger and resentment
directed toward enemy aliens continued to riséédftermath of the war, particularly
(but not exclusively) in the Western provinces. iimmersed in the peace talks that

were held in Paris, Prime Minister Borden receitiaddreds of messages from Canadian

*2NAC, RG 18 Volume 474, 1915, file 10.5, 15 Octob@45.
3 http://www.britishcolumbia.com/general/details.dsp?4 <last accessed 28 February 2010>
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cities, groups, and individuals submitting decliawag and offering suggestions regarding
issues such as what to do with interned enemysahew that the war was over, and what
form of punishment would be the most appropriatdéadministration of justice for
enemy war criminals. The proposals submitted bya@an citizens and organizations
ran the gamut between hard line and moderate posjtand were a key part of the
discourses that shaped Canadian society in thenzostra.

Questions were put forth in Parliament regardirggrépatriation of enemy aliens
once formal peace was declared, as well as thessthimmigration from enemy nations.
The legality of future legal exclusion of immigraritom enemy nations also caused
considerable debate. Such questions and issuescaryveyed to Prime Minister Borden
(who was at the Paris Peace Conference) via A&tiirge Minister Sir Thomas Whifé.
The Canadian legal response was necessarily situdtie the framework of British law,
and Borden discussed these issues with Britistesgtatives who were at the peace
conference, and sent the following reply to White:

British Government have had same question undesideration and have been

advised by Law Officers that no special stipulagi@ne necessary. In the absence

of Treaty subjects of one country have no recoghiaghts to enter another
country and legislation to exclude them is quitéhimi the powers of any state. It
is my understanding that our Immigration Act coafeecessary powers upon

Governor in Councif?

Two days after receiving this reply, Acting PrimenMter Sir Thomas White sent a more

urgent message regarding the deportation of enéiensand the import of goods from

enemy nations:

4 An example of such questions can be found at NB¥;,2 January 1919, f. 83025.
> NAC, BP, 9 February 1919, f. 83049.
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Feeling intense against all enemy aliens. Consuthether any stipulations

necessary in Peace Treaty to permit us underd¢igis to deport after

conclusion of Peace Canadian residents of enetignadity who have been

here many year®.
White went on to note that “public opinion will f legislation” along such lines, and
that there was a “danger of outbreak against eradimys in many parts Canada [sic] and
feeling growing daily.” Borden'’s reply the follong week, after once again consulting
with British authorities, was direct:

Do not consider stipulation necessary in Peacatiirent for purposes

mentioned. Our right to deport under legislati@amadian residents of enemy

nationality and to prohibit importation of gooderh enemy countries after

conclusion of Peace and obligation of enemy caemto admit such of their

citizens or subjects as may be so deported sesanwithout such stipulaticH.

This brief chain of messages ushered in the epastfwar deportation of illegal
aliens that culminated in changes to the Immigrefiot in 1919 that expressly allowed
the Government of Canada to ban immigration frotiona with which Canada had been
at war, or groups (such as Mennonites, Doukhohwmig+utterites) who had distinct
practices that were identified as being differeatrf the remainder of Canada. This Act
also allowed the government to cast citizens wioonmted the overthrow of government
or other such political objectives as “undesirdbighich subjected them to deportation.

As is clear in Sir Thomas White’s call for depodai Canadian sentiment toward
enemy aliens had taken a dangerous turn. Howasenjll be shown in the following

two sections, a diverse range of positions wer@eahed by Canadian citizen groups and

the extreme position does not tell the whole stdryrthermore, it will be shown that

“NAC, BP, 11 February 1919, f. 83054.
“"NAC, BP, 19 February 1919, f. 83073.
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while criminalization grew out of an already exigtiprocess of exclusion in which
several groups were denied full participation im&dan society, a more severe form of
exclusion directed toward physical removal of engjroups developed out of the process

of criminalization related to enemy aliens.

4.3 “Unknown even in the warfare of our aboriginaltribes of untutored

savages”: Lobbying the Canadian Government

Although the last shots of the Great War were foadl1 November 1918, formal peace
was not declared until the Treaty of Versailles wigsed on 28 June 1919—almost a full
year later. A great deal of speculation emergeathduhis time regarding the nature of
the ensuing terms of peace. What would Canadiaietydook like after the war was
over? What would happen to individuals who wengently interned or awaiting
deportation? Would the German Kaiser and his acaréges be brought to justice? With
the goal of having a say in the formulation of aessmo such questions, Canadian
citizens banded together into numerous groupshbylthe government. Such lobby
groups attempted to both direct future law anatigeé complaints in order to initiate
deportation proceedings under existing law. Irhezahese forms, lobby groups were
representations of governance from below the state.

Many calls for the deportation of all enemy alieeached the Prime Minister.
These messages were most commonly (but by no negahssively) from the citizens
living in the Western part of Canada, the majooityvhich originated from British
Columbia. Not coincidentally, anti-alien sentimehtd reached a fever pitch as

uncertainty arose regarding the status of suchsliethe post war era. In many places
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citizens began to take matters into their own hahdsugh informal mechanisms of
exclusion such as vigilante justice. For examible Army and Navy Veterans
Association in Vancouver sent a telegram to thenBiinister stating that the “situation
here very serious” and that policy needs to beadledl The chilling declaration that the
association which is composed of “over two thousaetnbers here stand by the
enforcement of law and order but can hold our memfme a short time only® catches
the anti-alien fervor perfectly. The governmenswlaus pressed into action regarding
enemy aliens not only because their removal froma@en society was a part of a larger
mandate of criminalization and exclusion, but deoause physical separation from
vigilante groups was the only way the physical tyabé such stigmatized groups could
be ensured.

The multitude of lobby groups that emerged ac@emsada articulated a diverse
range of positions regarding the exclusion of enafigns from Canadian society. The
hard line position advocated by some groups angioheals was the wholesale
deportation of all enemy aliens from Canada. Plisition was adopted by city councils
in South Vancouver, which sent Borden a brief ngsoh calling for “the expulsion from
Canada of all undesirable alierf€,and West Vancouver, which stated that “Canada’s
doors should be locked” and “all enemy aliens im&fa shall be deported forthwitf”
Although the desired end result was the same dienale provided for this wholesale
deportation, when offered at all, varied from greogroup. Loyalty to the British

Empire and the Dominion of Canada was at the cbneamy of the arguments. For

“8 NAC, BP, 1 February 1919, f. 83031.
““NAC, BP, 31 January 1919, f. 83032.
**NAC, BP, 6 February 1919, f. 82058.
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example, the Kitchener Loyal Orange Lodge arguatlttie foreign born population was
“a menace to the safety of the land”, and due & thllegiance to other nations cannot be
truly categorized as loyal British Citizels.Similarly, A.S. Stanger, a private citizen
from the Western part of Canada, argued that Meteowere disloyal because they
avoided conscription during the w&r.Stanger claimed that “The Mennonites are about
as loyal to Britain as any German” and put fortait ttwhen it comes to deportation we
sincerly [sic] hope this class of people will net dverlooked.” Although Stanger signed
his letter individually, he used the term “we asers” to strengthen his call to confiscate
land owned by Mennonites for distribution to retagnsoldiers.

Other rationales for deportation of aliens focusedwhat was best” for
Canadian soldiers who, starting in late 1918 andicoing throughout 1919, were
returning from the battlefields of Europe. In th#ter portions of the war, when labour
shortages in Canada became acute, enemy aliencareseripted to work in many
essential trades such as farming, mining, and tigte3he Loyal Orange Association of
British Columbia noted that jobs now held by aliensld be filled by men returning
home from war and calls were made for “the expglfnrom Canada all enemy aliens” on
these grounds® While the “returning soldiers” theme was the engy used in this
argument, it should be noted that being a memband@range Order also involved a
certain degree of nativism and anti-immigrant seaft that is illustrated by previous
lobbying efforts to disenfranchise all new arrived<Canada on the grounds that

immigrants diminish the voting strength of “truer@dians.” The Council of Penticton

*L NAC, BP, 6 February 1919, f. 83042.
®2NAC, BP, A.S Stanger to Borden, 10 February 19183041.
*NAC, BP, 21 January 1919, f. 83026.
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went the furthest in terms of their proposals, ifig that “all interned and many
uninterned enemy aliens in the Dominion of Canaddumdesirable™, and that all
enemy aliens should be expelled “whether interrratbt” Shockingly, the Council of
Penticton went on to argue that enemy aliens whaddight for Canada and the British
Empire in war were also undesirable and should lsimpt be allowed to returtf.
Lobbying efforts were occasionally directed towapecific individuals rather
than the development of overarching policiesRampant nativism or outright prejudice
and racism were often at the core of such effdfts. example, the Department of Justice
received a petition on 27 August 1919 from the peopVernon BC to arrest and intern
as a prisoner of war a bookkeeper named A. Fueto,(as a result of this petition,
became POW #1007) on the grounds that he was ttgihglp the enemy. According to
the petitioners, suspicions amongst members atahemunity stemmed from the fact
that Fuehr “always had money,” “had a motor canaftwas not registered in his name),
that his family was “disliked by neighbours”, aft “Hindoos meet in his house
occasionally, causing comment.” In an attemptiab@ate upon this last point, which
was apparently self-evident in the minds of thetipeters, the document simply stated:
“In public interest” it is “not advisable that a gan should be so familiar with
Hindoos.” The petition went on to relay that a t&reed soldier killed recently while
working for Hindoo Company of which Fuehr is mangbehich apparently inflamed
public opinion to demand the immediate internmdriwehr and his entire family. |If
this were not enough, the document ends with thewong seemingly unsubstantiated

accusation: “Supposed to be a deserter from then@eNavy.” In a letter of appeal

*NAC, BP, 18 February 1919, f. 83071.
% The documentation for this case can be found iICNRG 13, Volume 240, File 2149.
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written to the Department of Justice on 18 Aug 1%E&r his arrest and interment, it was
clear that Fuehr could hardly believe what was kapmg to him. He argued that he had
been living in the British colonies for twenty ysaincluding the past thirteen years in
Canada, where all his children were born. He hadys obeyed the law and had no
criminal record of any kind. Furthermore, he waser given reason for why he was
interned to begin with, and his entire family waswfacing deportation to Germany
even though his three children, having been bo@anada, did not understand a word of
German.

In an example of what Foucault (1978) refers ta agverse” or “unintended”
discourse, members of the groups that had beendedatlbegan to articulate and
advocate their own positions. In response to $act line anti-alien sentiments, and
associated actions taken by members of some aei-gdoups, several groups of enemy
aliens banded together to petition Borden. Fongta, a group of 181 Ukrainians
signed a petition asking to either have the rigity were promised when they
immigrated to Canada or be given passage to anotlty willing to treat them as
equals:

Give us the means to leave or else open up the éind give us a chance to go to

some country where we will be able to get worklsad tve may live. We would

also remind the Canadian Government that we wergethto come to this
country, being promised the same rights as extetwlether peoplé®
Another example of enemy aliens banding togethéliby the government occurred in
Sudbury, Ontario, where a group of 16 Austrianscaied that with the return of

Canadian soldiers from overseas they became fdarftheir lives:

*NAC, BP, 18 February 1919, f. 83069.
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some of said returned men uttered threats thgtititend to kill off all

Austrians...we feel in imminent danger...petitioneusribly pray that your

Government will take active measures at oncedtvaim these returned men from

the assaults which they appear to contemplatesiggour petitioners’
A key feature of this reverse discourse was thatdhgeted group identified crimes that
would be committed by other citizens, which castzbalots engaged in informal acts of
violence as the true criminals. However, groupsded together under identities within
the enemy alien rubric lacked the power to foreegbvernment to take their claims
seriously.

While the most radical elements of Canadian sogatypered the most attention,
it Is important to note that a large number of Ghaa groups and individuals took a
more moderate view regarding enemy aliens. Thd nommamon suggestion amongst
such moderate groups was similar to the positich@Municipal Council for the City of
London, Ontario, which asked to only deport enefigna who had been interngd.
Similarly, the Sons of England Benefit Society immwipeg advocated “the deportation
of all enemy aliens at present in prison or dethmader the Enemy Alien Act, and that
their property be confiscated” A common belief amongst groups and individuals
adopting this position was that those interned Weeeones that were the most likely to
cause trouble in the post war era, while enemysaleho were not interned had
displayed that they were trustworthy enough to tarmaCanada.

The strict racial determinism found in hard argatsavas not found in more

moderate positions. Like their radical counterpamoderate groups and individuals

*"NAC, RG 13, Volume 240, File 2104, Alex Wowchukaéto Governor General of Canada, 23 July
19109.

* NAC, BP, 4 February 1919, p. 83036.

*NAC, BP, 31 January 1919, p. 83031.
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often emphasized the loyalty of enemy aliens inr tigguments. The key difference
between the two positions is that while hard limejscted the notion that enemy aliens
could be loyal to the British Empire and DominidriGanada, moderates tended to argue
that shows of loyalty could be: a) displayed ingbie, and b) judged individually on a
case-by-case basis. For example, the Pentictoarlatfreague advocated that
deportation should ensue for “all pro-Germans (radized or otherwise) who have been
interned, or who were disloyal to the Empire atcbexmencement of, or during the
War.”® The Fernie District Great War Veterans Associapitaced even more caveats
and exemptions upon deportation and expulsion,j@gghat “exception however should
be made for anyone who has served with honouryrbaanch of Naval and Military
service including NWMP,” and those who:

have taken the oath of Allegiance to His Majes@ys/ernment in some part of

His Dominion and have proven their [sic] bona fedeloyal subjects by a term of

years, particularly during the war, of good neigititood and loyal citizenship

within British Dominions.®

The difference between hard line and moderatediposiadopted by lobby groups
illustrates that there was no single position rduay enemy aliens in the post war era
that was supported by all Canadians. Similarlyndied position did not exist with
respect to war crimes and their punishment. W8olme groups advocated for the trial
and execution of Kaiser William Hohenzollern, othaybies called for the trial of all
German leaders, or that trials be limited to thwke directly committed war crimes.

Interspersed within discussions of war crimesgneahs the position that Canada should

collect indemnities and monetary reparations froemn@ny. Several groups did not

' NAC, BP, 7 January 1919, p. 83040.
®INAC, BP, 9 March 1919, p. 83109.
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believe that accountability for the war was limitedGerman leadership, and lobbied to
have indictments served to a wide sphere of indaigl The Canadian Club of
Hamilton, for example, stated that all Axis leademgaged in “barbaric cruelty and
inhuman torture”, and offered that punishment sth@xtend to “those of the German,
Austro-Hungarian, Bulgarian and Turkish people whawe been responsible for the
numerous atrocities which have scandalized Chudstenduring the past four year¥.”
Although the majority specifically named the Kaigetheir calls for justice, very
few argued that the Kaiser should be the only ildizl placed on trial. Only the most
general references to the tenets of internati@valdccompanied the assorted petitions
that flooded into Borden’s office. For exampleg ttity council of Toronto sent a
dispatch that simply stated “offenses were comuhitte Germany against humanity and
civilization” and that the council advises Borderensure, in his capacity as a member of
the Paris Peace Conference, that “adequate punighaeneted out to the Ex-Kaiser and
his confederates in accordance with the I&vIhstead, almost all of the lobbies focused
upon vengeance and justice in general terms asotigemotivations for such trials. For
instance, the Board of Education in Collingwood @iat sent a petition to Borden which
stated “many offenses were committed by Germaninaghumanity and civilization.”
The position of this education board was that gumisnt of German leadership was in
the best interests of future generations, and “aalegpunishment may be meted out to
the ex-Kaiser and his confederates in accordanttetive heinousness of the crimes

committed.®*

52 NAC, BP, 28 November 1918, . 89650.
53 NAC, BP, 3 December 1918, f. 138506.
54 NAC, BP, 3 December 1918, f. 138508.
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Regardless of whether they advocated for thedfithe Kaiser alone, or
widespread trials, each group provided a ratiof@levhy Borden should pay particular
attention to their lobby. First World War veterdrel perhaps the easiest time, due to the
fact that they had a more direct and personal staktee trial and punishment process.
Veterans groups such as the Men’s auxiliary to O Veterans were actively
involved in the process of pressuring Borden taenghat the “Kaiser and all
responsible for this awful war be brought to justnd made suffer as justice demands
for their unspeakable action&"The fact that the opinion of veterans was betieve
carry a great deal of weight is evident in a nundferases in which lobbies made note of
the fact that their recommendations followed whetevans were saying, or that veterans
were a part of their group. For example, the Cama@lub of Montreal noted that they
were motivated to petition the government aftesraner POW spoke at one of their
meetings. Upon realizing “more than ever the fifighcrimes of the late Emperor of that
country,” and taking note that the sons and daugliieCanadians have been victim of
Kaiser’s “barbaric cruelty,” they decided that pghment must be inflicted upon “all
those of the German people, who have been resperisiithe numerous atrocities
which have scandalized Christendom during the foastyears.?® Borden also received
several heart wrenching messages from parentseghedns in the war who were,
perhaps, the only voices more powerful than théset@rans. One such letter began
with the simple statement the author is lookinglaitos of his two sons, who were both

killed in the war. This parent advocated the ust® peace conference to create a

% NAC, BP, 30 November 1918, f. 89659.
% NAC, BP, 23 November 1918, f. 89638.
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democratic world without war, “especially an Andgdaxon understanding [of
democracy] based on reason, good-will and sentitifént

Municipal and civic leaders used their status asted officials to bolster their
arguments. The weight of the votes within thespetive ridings was tacitly behind
their petitions. For example, the City of Kamlsapas one of a number of cities and
municipalities that lobbied for the punishment @r@an officials. From the perspective
of the authors of the telegrams, the “numberlessas against the laws of God, of
humanity, and of the nations” must be avenged,“daltrial and punishment of every
enemy leader, officer, non-commissioned officeman regardless of rank or station,
believed to be guilty of any offence against DiviReiman or Nations laws” should be
punished as a condition of any peace treaty thattoae signeff

Other groups used the sheer weight of numbersharee the likelihood that
Borden would be influenced by their respectivetmets. The best example of how the
weight of numbers was used came from the Montréallefic Association, which pointed
out in its petition that it had a membership of @55000 of which joined various parts of
the military, and “130 of them having made the supe sacrifice.®® They argued that
Axis “rulers and people” “with the aim of universddmination” launched an unprovoked
attack upon peaceful neighbours, and that:

in defiance of international conventions and diardgf all humane

considerations, have committed unspeakable atescilike upon enemy

combatants and defenseless civilian populationgyamnn even in the warfare of
our aboriginal tribes of untutored savages.

®”NAC, BP, 25 January 1919, f. 89722.
% NAC, BP, 14 December 1918, f. 89680.
% NAC, BP, 25 November 1918, f. 89640.
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As is clearly illustrated in the wide variety ofogips that sent messages and
petitions to Borden, the possible punishment ointer leadership was a hot topic in
Canada. In a move that would be certain to rarsbr@ws today, a priest at Emmanuel
Church in Montreal sent a telegram to Borden. piteious Sunday the priest had
apparently asked his congregation about their vigmssible trials and the punishment
of German leadership. This priest conveyed thetbngregation is in universal
agreement that the Kaiser should stand trial, hatithey were fearful that the “ex-Kaiser
may be permitted to escape the just judgment afiget civilization.”® The telegram
tellingly ends with an acknowledgement that manthefindividuals in the congregation
were already involved in the campaign to have thes&r put on trial through their
association with the Canadian Club of Montreal @lihivas apparently motivated to
lobby after a former POW held a talk for its mens)erUnfortunately, it is unclear
whether parishioners from the Canadian Club of veaithad used the church as a
mechanism for disseminating information about tbairse, or if the priest brought up the
topic on his own accord.

Perhaps the most unique perspectives regardiigyaodrials and punishment
were offered by women'’s groups in Canada. Boreerived lengthy telegrams from the
Dominion Women'’s Christian Temperance Union (DWCHdY the Brandon Women’s
Win the War League (BWWW.L). These two groups pnése arguments that were
similar in some respects. Specifically, they elaigilighted crimes against women
committed by Axis soldiers during the war, and biadoured indicting those who had

directly committed the listed crimes. In fact,shegroups paid scant attention to the

O NAC, BP, 23 November 1918, f. 89639.
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Kaiser or military leaders of Axis nations. Despitese similarities, there were
significant differences in the arguments made legéhtwo groups. The DWCTU
preferred to indict “monstrous crimes committedinigithe war by the Powers upon the
women of the invaded countries,” and offered thies®lutions: (1) to associate
themselves with the women of France and other gtiagenations, (2) demand the trial
before an international tribunal of “every officenldier or civilian of any of the of the
said Central Powers who shall be accused whethanrasple of accomplice, of any
sexual offence against a women in the course oivrg with the label “criminal”
attached to any convicted, and (3) that women wawe been injured should be treated
and regarded both officially and in the public mfndt as shamed, but as wounded in
war"™t

The BWWWL also focused upon “the unspeakable argefind degradation”
inflicted by the men of the German Army upon “Oust& Women of Northern France,
Belgium, Poland and Serbia.” However, they weeady more directly influenced by a
maternal feminist perspective, which emphasized#ief that the public role of women
should reflect their domestic (and, it was argukdir natural) maternal role as nurturers.
From their perspective, the women of Germany shbalteld partially accountable for
atrocities committed by German soldiers against ol occupied nations because
they did not proper protest the actions of therssand husbands:

We are also shocked to realize that never yetafaas known) has a word of

protest against these unspeakable cruelties besediby the women of

Germany; nor has any attempt been made by the Germmen to mitigate the
privations and sufferings of the women and chilg@arto restrain their men from

"NAC, BP, 20 January 1919, f. 89721.
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their horrible conduct towards the women and gidspse very helplessness
should have appealed to their meréy.
The BWWWL also took aim at German women over tresthof prisoners of war,
“which could have been so greatly bettered by fferte of German women.” They
conclude that they wish to:
voice our shame and horror at the German wien have perpetrated these acts,
at the_German womenho have countenanced their actions, and at ther&of

Germanywho have allowed such iniquities, especially ta¥gathe women and
girls who were in their power. (emphasis in oridjina

The position of the BWWWL is unique in two respeckrst, the BWWW.L is the only
group to cast a degree of blame upon the womereah@ny. Second, this
criminalization of German women is the only exampléhe set of petitions received by
Borden of women being cast as anything but victims.

The process of governance from below was fullgent in the formation and
lobbying of a multitude of special interest group$owever, aside from an overarching
acceptance of enemy culpability for the war, sigaift differences emerged in the
demands presented by these groups with regare texitiusion process, and in the ways
such groups defined war crimes and war criminAlshough an imperative to do
something about enemy aliens within the country, tarensure that war criminals were
brought to justice, there was no general conseinsaswhich a clear mandate for what
was to be done could be established. Prime Mmigteden was forced to either choose
from among the various options presented, or fowdatte his own unique position

regarding what to do with war criminals and enetgna.

2 NAC, BP, 2 December 1918, f. 89663.
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4.4  “Underdeveloped territories and backward races’ A De Facto Policy for
War Crimes and War Criminals
In the post war era, Prime Minister Borden had maptjons to consider regarding the
establishment of policies related to war crimeswaadcriminals. On the international
level, he could advocate for the establishmennahgernational tribunal to punish Axis
military leaders. If he had taken this step, helddave gone so far as to lobby for the
indictment of soldiers who had committed war criragainst Canadians over the course
of the war. On the domestic front, Borden couldehastablished immigration and
deportation policies that were directed specificadward those who had committed war
crimes against Canadian soldiers. However, Bofdend the idea of the Hang the
Kaiser campaign to be repugnant (Granatstein anddd@003; Stanton 2000) and, with
only one exceptiofi’ did not even acknowledge the topic of punishmenttfose who
had directly committed war crimes against Canada@diers. To Borden, the criminality
of the Kaiser was, to a degree, a separate mattarthe criminality of members of the
German military.

Borden was directly involved in the debates reg@rdvar crimes and war
criminals that occurred after the war. On 10 Ap8L9, Borden represented Canada at a

three hour long meeting attended by delegates thenbominions and the Council of

3 The sinking of the Llandovery Castle, which hddrgely Canadian crew composed mainly of medical
personnel, led to bitter calls for reprisal fronn@dian citizens and members of Parliament. Dutieg
Paris Conference Borden asked to be kept informh@chether the ones responsible were to be tried, an
when they were tried he asked for permission tal sepresentatives to the proceedings.
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Four/* Issues related to the culpability of the Kaiséong with the prosecution of war
criminals in general, were discussed. In many wBgsden'’s position regarding the trial
of the Kaiser was similar to the positions advoddtg both the Americans and King
George. Reacting to the King's address at the Régh in London on 19 Nov 1918,
Borden noted in his personal diary that:
He (the King) hopes we will not undertake trialkdiser. Thinks he may be left
to present condition of contempt and humiliatidm this view | heartily concur.
(Borden 1938: 869)
In an uncharacteristically passionate entry indasy, Borden (1938: 874) expressed a
belief that, due to an undo focus upon a speacifividual (the Kaiser) rather than a
category of crime, such trials would be specifithte events leading up to the Great War
rather than a general indictment of crimes of war:
| raised my voice as to establishingaahhoctribunal to try in a long drawn out
proceeding the ex-Kaiser for ad hoccrime. Said if we did anything by way of
indictment general principles should be affirmed.
The termad hocreferred to the trials being singular rather tharestablished legal
mechanism guided by well-defined legal principlagenched within existing law.
Borden believed trials that were not rooted indpplication of international law in
general would be correctly perceived as victor&ige, and this perception would be

counter-productive with regard to the developméra kasting peace during the fragile

post-war recovery period.

" The Council of Four was composed of leaders ofdhe major Allied powers during the war: Woodrow
Wilson of the United States, David Lloyd GeorgeBoitain, Vittorio Orlando of Italy, and Georges
Clemenceau of France.
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Close examination of Borden’s memoirs and his sipée the House of
Commons regarding the terms of the Paris Peaceréceueals that Borden was
strongly opposed to war crimes trials in genéraln an approach that echoed that of the
father who lost two sons in the war, Borden prefeémo focus upon the prevention of
further wars over extracting vengeance. Bordeneddhat a newly-formed League of
Nations, with the United States occupying a leddprsole, could curtail the possibility
of future wars among both civilized and uncivilizedes. He believed that the threat of
economic and commercial sanctions enacted by twé/riermed League of Nations, and
the accompanying International Court of Justiceyid@nsure that any civilized nation
would refrain from engaging in aggressive warse Thague of Nations would also
serve to maintain international peace among unzed| nations through the prevention of
"trade with uncivilized races in noxious drugspiitating liquors, and munitions of
war."
Borden was a strong advocate of colonialism, anfirmly believed that civilized
nations, particularly the United States, had agesibility to guide and mentor the
development uncivilized races:
Whether the establishment of a League of Natisqssible or not, there is at
least possible a league of the two great Englaking Commonwealths, and,
with a view to arriving at such a league, | shdikd again to urge that the United
States should be invited to undertake world-welponsibilities in respect of
underdeveloped territories and backward race)(87

He later cites President Wilson, to whom the folloyvstatement is attributed: “It was his

[President Wilson’s] opinion that there should leeamnexations and that all backward

> This argument is based upon a speech given byrRiohied Borden to House of Commons, 2 September
1919, which deals with the role of the League ofidies.
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nations and underdeveloped territories should eepl under the mandate of the League
of Nations” (904). It is certainly true that Bordkeenly supported American policy
suggestions with the goal of developing good wélivieen Canada and the United States.
However, Borden’s arguments also reflect the ingbistiassumption that civilized

nations have a paternal responsibility to engagmlonization in order to guide
uncivilized races. Following the logic of the dagjonialism was viewed as a proactive
process in terms of preventing future war crimegha guidance given by the colonial
power was effective, and the civilization processkthold upon a particular race, then
that race would no longer be prone to committing gvames.

Each of the arguments outlined above reflect Bosleelief that looking forward
to prevent future wars was preferred to the backgrwoking approach inherent in war
crimes trials: that war crimes trials would d@ hoc proceedingshat the League of
Nations would dampen the likelihood of future wansd that colonialism could
“civilize” the “savage” races through a long termogess intended to proactively lessen,
or eliminate war crimes in the future. When assgsBorden’s arguments, it is
important to note that due to the racialized natdrenmigration policies, the issue of
war criminals entering in Canada was never posedpsblem in and of itself. Long
standing practices of identifying desirable grotgrsexclusion were already embedded
in the Canadian Immigration Act of 1910, and in itnenediate post-war era the
Immigration Act (1919, Section 3) was broadenefiitther exclude:

Enemy aliens or persons who have been alien eseanttwho were or may be

interned on or after the eleventh day of Novembee, thousand nine hundred

and eighteen, in any part or His Majesty's donmaior by any of His Majesty's
allies.
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War criminals, as noted, were conceptualized asgoeipart of an “uncivilized” race.
Thus, the issue of war criminals was settled de d&actomanner through changes in the
Immigration Act, which effectively rendered theasdtshment of legal mechanisms (e.g.

changes to the Criminal Code of Canada, and waresritrials) unnecessary.

Summary of Section Il
The Canadian criminalization of war crimes durihg Eirst World War era was
influenced by both international and domestic fesctal he distinction between
“civilized” and “uncivilized” races that was pronant in international legal discourse
surrounding war crimes reached Canadian citizethisactly through an intense
propaganda campaign. A pronounced division betwepposedly superior and inferior
races was already embedded within Canadian saati¢iye time, as First Nations groups,
along with those of Chinese, Japanese and Eastnmdiscent, were already subject to
exclusion through existing legislation. The lisieacluded groups grew as a result of the
criminalization process, with individuals of GermamnAustro-Hungarian descent subject
to surveillance and internment under the War Messict. Individuals were defined on
the basis of supposed racial characteristics ih that propaganda campaign, which
emphasized the inherent criminality of enemy natj@nd Canadian legislation passed
during the war, which grouped all individuals ofr@an and Austro-Hungarian heritage
as “enemy aliens.” The use of racial charactesdt explain war crimes effectively
criminalized entire populations rather than induatk, and this criminality was extended

to groups of Canadians on the basis of their eitiynic
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The goal of the War Measures Act, and the ensiggstration and interment
processes, was to protect Canada from internatyreuch as sabotage. When the Act
was implemented, a significant measure of goodstiillexisted in Canadian Parliament
toward Canadians of German and Austro-HungariaerdedHowever, once in place, the
enforcement varied based on the personal beliéé¢sysof the individuals charged with
implementing the policies. Zealots were of patacimportance, because they
significantly widened the net of criminalizatiorathwas established by the government.
When the distinction between civilized and uncaelil races in international law and the
divisions between citizens and enemy aliens un@@agian law lined up with
xenophobic and racist beliefs of individuals chargéth surveillance and policing, the
result was a particularly virulent form of exclusim which a hospitalized elderly priest
was cast as a significant danger to public safetthe basis of his ethnic background.
The disproportionate number of jobless individwalie were targeted for internment and
deportation is a further example of how the bel@fsdividuals enforcing policies

impacted upon the criminalization process.

Citizen lobby groups attempted to pressure theemment of Canada to both
widen and deepen the existing criminalization psscelLobbies to widen the
criminalization process included arguments in favauCanadian involvement in war
crimes trials for the Kaiser and/or enemy militlegiders, and the position that German
women should be held accountable for not stopgieg husbands and sons from raping
women and mistreating prisoners. Those in favoutesgfpening the process advocated
deportation of all those already interned, or far $eizure and redistribution to returning

Canadian soldiers, of all land and property owngéremy aliens. The deepening of the



118

criminalization process was commonly rooted in dipalar vision of Canadian identity
that simultaneously valourized some, and demorotieers, on the basis of ethnicity.
Although the process of criminalization did notateethis schism, it did serve to shift the
boundaries of Canadian identity by excluding memloé‘enemy alien” communities.
Although members of criminalized communities didfidobby groups, they were
politically powerless and were thus forced to pnéseguments rooted in obligation (we
were promised a particular form of life in CanagiaCanada has an obligation to protect
our physical safety). The powerlessness expertebhgeriminalized populations had
both legal and physical consequences. The fattdhhies from criminalized groups,
and messages from policing agents, refer to ongbirggts to the physical safety of
enemy aliens hints at the brutality of the informsatial control inflicted upon

criminalized ethnic communities.

Prime Minister Borden set the official agendatfo criminalization process in
Canada during the First World War era and, likeotliler Canadians, he had a distinct
viewpoint regarding the nature of war crimes and evaminals. Although thsine qua
nonof war crimes in international law was that sudmes were committed by members
of uncivilized races, Borden never accepted thatr@as and Austro-Hungarians were
uncivilized. The Kaiser in particular was probldémdecause he was a close blood
relative of the King of England, which meant théiher both or neither were a part of an
uncivilized race. However, Borden did fully beliafthe inherent superiority and
inferiority of certain racial groups, and that unlktzed races were likely to commit
atrocities during times of war. To Borden, thiseinérity was social and cultural rather

than biological and, as such, it could be overcantle proper guidance from civilized
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nations. The exclusion of groups that were bellewebe uncivilized from Canadian
society, coupled with a paternalistic approach Imcly uncivilized races are mentored by

civilized nations, becamedg factopolicy for dealing with war criminals.
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Section IV: The Second World War Era

The criminalization of war crimes (crimes againgirtanity and genocide were not
considered during Canadian trials in this era) bp&a during the Second World War
era (circa 1939-1950) was once again influenceddwelopments in international law.
Chapter 5 will argue that although the establisiméthe International Military

Tribunal at Nuremberg was an historic achievensete was no general consensus
amongst Allied powers regarding the nature of wanes. Debates ensued over the list
of individuals who would stand trial, the chargede laid, the punishment to be inflicted
upon those found guilty, and even the goals offtieunal. Despite these debates,
Nuremberg served as a model for subsequent trials.

Chapter 6 outlines how the influence of internadiidaw upon the Canadian
criminalization of war crimes was uneven. In thedpean Theatre, the limited number
of Canadian war crimes trials did not utilize Nulesrg as a point of reference, and
prosecuted individuals for war crimes as definechéwly formed Canadian legislation.
This legislation was created to enable war crimtesgedings against individuals who
had committed war crimes against Canadian milipgngonnel. In the Pacific Theatre,
Canada did not have the required military commaedgnce to conduct its own war
crimes trials, and opted instead to send repreesgao assist in cases involving
Canadian victims. The Tokyo trials generally follxd the models established at
Nuremberg, while trials conducted by British Autiies were convened under the Royal
Warrant. The type of justice received by defenslamivar crimes trials involving

Canada varied depending on where, and under wénehthe trial was held.
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Chapter 5

The International Criminalization of War Crimes in the Second World War Era
The topic of war crimes committed by Axis forceg (Germany, Japan, and Italy)
generated a great deal of media attention duriagsttcond World War, and ever
increasing numbers of atrocities reported in bbthEuropean and Pacific theatres of war
became a rallying point for Allied forces (Landsn2f105). This chapter will provide an
overview of the development of theial of the Major War Criminals before the
International Military Tribunal, which was held Muremberg, and the International
Military Tribunal for the Far East at Tokyo. Trascount of the criminalization process
at work in these contexts focuses upon three elged questions. (1) Why were war
crimes trials viewed to be a reasonable optiohatime? (2) How were war criminals
defined, identified and selected for prosecutig@8?What steps were taken to bring these

individuals to justice?

5.1 “The bestiality from which these crimes sprang” The Establishment of
International Tribunals

The blueprint for the Trial of the Major War Crinails before the International Military
Tribunal (IMT) was conceptualized well in advandele end of the Second World War.
The amount of newsreel footage, and individual ant®y of Nazi war crimes and
atrocities grew at an astonishing rate throughleaittar, which led Winston Churchill
and Franklin D. Roosevelt to issue a joint declarathat “the punishment of [Nazi]
crimes should now be counted among the major afrtiseovar” (cited in Bloxham

2001: 6). The initial outrage leveled by both ke@dand citizens of Allied nations was
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commonly expressed in moral terms. For examplkesiBent Roosevelt appealed to
common virtue rather than the rule of law whentagesl that “it is our intention that just
and sure punishment shall be meted out to theaaugrs responsible for the organized
atrocities which have violated every tenet of theigtian faith.”®
Stemming from this commitment to place the “aramarals” of the Third Reich
on trial following the war, the United Nations Warimes Commission (UNWCC) was
established on 26 October 1943. Led by the Urtiadles and Great Britain, fifteen
Allied nations—the notable exclusion being RuSsiavere included in the UNWCC,
which became the first formal organization of tln¢ yet established United Nations.
The UNWCC operated within a limited mandate:
The Commission would investigate crimes committgaiast nationals of the
United Nations, recording the testimony available] the Commission would
report from time to time to the Governments of #haations in which such
crimes appeared to have been committed, namingdantifying, wherever
possible, the persons responsible. The Commissnoid direct its attention in
particular to organized atrocities; atrocities grated byor on the orders of,
Germany in occupied France should be included.ifVestigation should cover
war crimes of offenders irrespective of rank. The would beto collect
material, supported wherever possibledepositions or other documents, to

establish such crimes, especially where they wegstematically perpetrated, and
to name and identify those responsible for theipgeation’®

Although it had no formal authority to indict antbpecute war crimes, and was
dissolved in 1949, the UNWCC still made a significeontribution to the development

of war crimes legislation. Along with fulfillings core responsibility to collect

% Cited in Finch (1943).

" Russia did not initially agree to a fully interizatal mechanism for documenting war crimes and
punishing war criminals. That is not to say thet Russian government ignored the issue of atesciti
committed by the Nazis. A month after the formataf the UNWCC (i.e. November 1942), the Russian
government established the Soviet ExtraordinarteStammission to Investigate War Crimes.

8 Lord Chancellor, House of Lords, 7 October 19€3ed in Finch 1943.
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information regarding war crimes, the UNWCC alsmptakingly compiled the judicial
decisions of almost 2,000 war crime trials conddidtg nine countries from 1945-1949.
It is important to note that the 2000 trials docuted represents only a small fraction of
the tens of thousands of war crimes trials thaewed in the mid to late 1940s (see
Bloxham 2001). However, few records exist regagdiuch trials outside of those
documented by the UNWCC. Lastly, and perhaps mgsdrtantly in terms of the
legacy of this commission, the UNWCC also compbeth a list of the adoption of
relevant legislation by a number of countries amadtagorization of the types of defenses
used in such trials.

As the conflict in the European Theatre drew téoae; the Allies were faced
with two interrelated problems regarding what toadth alleged war criminals. First
was the question of appropriate punishment foralvaso had committed atrocities.
During the last three years of the war, Allied leadhad repeatedly promised citizens in
their respective nations that those responsiblevéortime atrocities would be punished.
Such promises meant that a significant politicatehsion was in play when the question
of appropriate punishment of Nazi war criminals \addressed. Closely related to the
guestion of punishment was the issue of selectimgehanism through which an
appropriate punishment would be decided and ieflictwWinston Churchill’s view with
regard to these issues was that captured Axisieatieuld be formally charged for their
crimes and then summarily shot (Conot 1993). J8&afn, who by the end of the war
had warmed to the idea of an international trialtf@ main Nazi leaders, had no issue
with executions as a form of punishment, but wgsogpd to summary executions due to

the fact that no formal trial is involved in suclpracess. Instead, he preferred to
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implement trials designed both to establish théectVe (rather than individual) legal
guilt of the Nazis and to deter citizens from cdlhg with outside powers in the future
(Prusin 2003). Stalin and Churchill also disagresghrding the selection of defendants.
Churchill was repulsed by Stalin’s thesis that lesw/50,000 and 100,000 German
officers needed to be “liquidated” in order to a@ermany rising up to start another
war in 15 to 20 years, and argued that this amautat@othing more than a “cold
blooded execution of soldiers who fought for theitntry.”®

American positions regarding what to do with wamenals were initially
divided. The main line of division amongst Amensaegarding the mechanism of
punishment and nature of justice is best encaplilatthe respective positions espoused
by Henry Morgenthau Jr. and Lieutenant Colonel MyI€. Bernays. Henry
Morgenthau Jr., who was the United States Secrefafyeasury at the time, advocated
permanently destroying Germany'’s ability to wage sadividing the nation in two and
transforming it into an agricultural state. Morteau accepted and adopted Churchill’s
view that summary executions were the most appatgmechanism for dealing both
with those who ordered atrocities and those whoezhthem out. This position was
countered by Lieutenant Colonel Murray C. Bernay#/orld War | veteran who was
given the task of collecting evidence of atrocitesnmitted against American
servicemen in the European Theatre. Bernays ara¢dhe approach advocated by
Churchill and Morgenthau was overly emotional, aodld come across as a Judaic act
of revenge. Furthermore, he argued that a sumeagution is a poor substitute for

justice. Bernays’ view, which was more akin witle tRussian rather than the English

" The minutes of this conference can be found at
<http://teachingamericanhistory.org/library/indesp@document=879> (last accessed 14 January 2011).
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position, emphasized the adoption of a rational@ggh designed with future generations
in mind:

Not to try these beasts would be to miss the edugatand therapeutic

opportunity of our generation. They must be tnet alone for their specific

aims, but for the bestiality from which these cringprang. (cited in Conot 1993:

11)

In other words, Bernays believed that meting odiviidual punishment fundamentally
missed the point, which was that the evil naturBlaZi regime had to be unmasked in
order to educate future generations.

Initially the United States, England, France anddtaiengaged in separate
proceedings. The United States launched the DaEhals™ at the site of the former
concentration camp. The Russians were early peagerof well-publicized show trials
of large numbers of Nazi leaders who fell into capt as the Russian army reclaimed
territory during the latter stages of the WarThe French were as aggressive as the

Americans in launching their own trials and, untiher authority of a Royal Warrafftthe

British also conducted a series of war crimesgffalThe idea for establishment of the

8 The Dachau Trials were held by the United Statdédvember, 1945, only months after the end of the
war in Europe. During these trials, the Americpressecuted more than 1600 individuals both for eem
committed against American soldiers during the \&ad for crimes associated with the concentration
camps.

8. The Russian trials are commonly referred to aswtstiials” due to the pre-determination of the gafl
many of the individuals prosecuted. However, maiye trials did conform to existing Russian legal
standards, and they are a valuable source of isftiomregarding war crimes and genocide. A complex
examination of these trials can be found in Prgs{8003) "'Fascist Criminals to the Gallows!": The
Holocaust and Soviet War Crimes Trials, Decembdb5i&ebruary 1946".

8 The reasons the British selected a Royal Warrattter than an act of Parliament, as the prefdegal
basis for establishing war crimes trials has néeen fully established (Rogers 1990). The two most
plausible arguments are that a Royal Warrant cbealdpplied to military court martial proceedindsug
avoiding the use of civilian judges or courtroonas)d because a Royal Warrant could be brought into
effect anywhere in the world in which British Fosogere in operation during the war.

8 The most famous British-led war crimes proceedifghis era were what became known as the “Belsen
Trials.”
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Trial of the Major War Criminals before the Intetioaal Military Tribunal (IMT?*

came from the Americans, with initial support freine Russians (albeit with a different
perspective of how the trial should be conductéld)e British were the least enthusiastic
of the Allied nations. This lukewarm response stezd in large part from lingering
concerns pertaining to the legality of the triBkitish politicians were also fearful that
public trials prosecuting key Nazi figures wereelikto be highly unpopular among
German citizens—a possibility that needed to bernaderiously lest post war German
unhappiness and unrest during the fragile rebuglgars foment into a groundswell of
support for Communism.

The identification of war criminals became the sabpf considerable
consternation and debate. Biological accountsasfasimes and war criminals that were
prominent in the First World War Era, which portedyentire enemy nations as
uncivilized, were no longer in play. The rejectmibiological models of war crimes
meant that guilt, rather than being a cut and deegdgory, was often measured by
degrees of responsibility. This shift toward asegnts of guilt that do not rely upon
biological litmus tests is reflected in a lectureegp by Karl Jaspers (2001) at Heidelberg
University shortly after the war, in which he unedad four distinct types of guilt:
criminal guilt (directly committed criminal actg)olitical guilt (degree of allegiance to
Nazi party), moral guilt (private feelings of guidlt by yourself or among your circle of
friends), and metaphysical guilt (universally sloaresponsibility among those who lived
rather than dying in protest against Nazi policids)gistical considerations were also

prominent, as Stalin’s thesis that upwards of 50,G@rman leaders should stand trial

8 This is distinct from the twelve subsequent trthtst took place in Nuremberg from 1946-1949, which
focused on particular groups such as doctors, gided industrialists.



127

was viewed as being impractical. Rather thanmgstil Germans as the enemy, the IMT
defined war criminals on the basis of status andigal affiliation. Specifically, high
ranking members of the Nazi party were identifisdvar criminals. However, the
selection of individuals to stand trial in Nuremdp@vas not a straightforward process,
and political considerations of all nations invalweere taken into account before the
indictments were served.

Prior to resigning from the IMT team, Bernays colegbia master list of 122
major German war criminals. However, the four oragiinvolved with the IMT had
different views regarding who should be charged, @mly 10 individuals from Bernays’
list were universally agreed upon (Conot 1993)e Americans advocated the inclusion
of three individuals responsible for the economarking of the Third Reich: Hjalmar
Schacht (the economics minister of Germany fron31B338), Walter Funk (Schacht’'s
replacement, who served until the end of the waarl, Albert Speer (chief of Nazi war
production during the last 3.5 years of the wdie British successfully advocated for
the inclusion of Baldur von Schirach, who was thenpry organizer of the Hitler Youth.
The French were initially annoyed at the fact thatinitial list of names did not contain
any individuals in their custody, and suggestedrthkision of Baron Constantin von
Neurath, who had been a head of the “Secret CaBimencil” in Nazi Germany.
Despite the fact that no one on the prosecutiom tead any inkling of its mandate and
responsibilities, this council sounded “approptyataenacing” and von Neurath was
indicted (Conot 1993: 27). For their part, the stass successfully lobbied for the
inclusion of two second-tier Nazi officials in theustody: Admiral Eric Raeder

(commander of the Germany Navy prior to 1943), ldads Fritzsche (a newscaster and
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mid rank official within the German propaganda rsiny, who could serve in place of
Joseph Goebbels, the deceased head of the Gero@agBnda Ministry).

National self-interest was not the only factor ttate into play during the
selection of defendants. The Americans believatiahleast one leader from each of the
main organizations within Nazi Germany should bespcuted in order to illustrate the
scope of culpability for Nazi atrocities with a nben of defendants. However, while the
initial list of names included heads of the aircl(Hermann Goering), navy (Karl
Doenitz) and armed forces (Wilhelm Keitel), ther@swo representative from the army.
To address this gap, General Alfred Jodl was addealdefendant. The name of Adolf
Hitler was initially viewed as natural and apprapei, due to his status as the Fuehrer (i.e.
leader) of Germany. However, his name was remiregd the final list of defendants
for fear that it would spark rumours that Hitledha fact survived the war. When Hitler
was excluded it created a void in the docket, anatidress this gap Franz von Papen
(who preceded Hitler as Chancellor of Germany amdesl as vice Chancellor under
Hitler for a short amount of time) was included agst the list of defendants.

In some instances a decision had to be made regandio would best represent a
particular organization during the ensuing triebr example, the prosecution team opted
to include the industrialist Baron Gustav Krupphetthan his son Alfried, which was a
mistake considering that the advanced age of ther &rupp made it impossible for him
to stand trial. In fact, Alfried was responsibbe initiating the request for the use of

slave labour in Krupp munitions factories, and wWass a far better candidate for
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indictment®® A substitution of the younger Krupp was suggesigg@rosecutors when it
was apparent that the elder was not medically fétand trial. However, this proposal
was denied by the judges because it was put fodltibse to the start of the trial, which
made it impossible for the defendant to preparadaguate defense.

The question of the contents of the indictmentegiahe defendants was also the
subject of a great deal of debate among represesdaif the United States, Great
Britain, France and Russia. Prominent differemegarding the substance of the trial
initially stemmed from important distinctions be®veAnglo-American law, practiced in
the US and Britain, and the continental systenawofprominent in France and Russia.
Unlike the adversarial approach favoured in Anglogkican legal systems, in
continental law the prosecutor, defense counciljadde are all charged to work in
unison to uncover the pertinent facts of the ca3eese facts are then presented to an
examining judge, who is responsible for decidingethler the case will proceed. If the
case moves to the next level the defendant idfectealready considered guilty, and is
responsible for proving his or her innocence dutirggensuing trial.

The distinction between legal systems among Altiations had serious
repercussions during the planning stages of the. IIAdr example, the Russians could
not understand the necessity of a conspiracy chdfgan the perspective of the
Russians, such institutions were already declanedral by the Moscow and Yalta
declarations, and the only task left for the engwourts was to measure degree of guilt

and appropriate punishments (Conot 1993). Fronpéhngpective of the Americans, a

8 Alfried Krupp was indicted in the tenth of twelieiremberg Trials held by the United States follayvin
the close of the IMT. He was sentenced to 12 yiegpsisonment, and all of Krupp’s wealth and holgin
were to be seized. However, he was pardonedattgrithree years, and the seizure of his assets was
reversed.
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conspiracy charge provided the means through wkéch zealots responsible for driving
the Nazi agenda forward, and key institutions esalefior bring Hitler’s plan into action,
could be declared criminal in one fell swoop. Rmerican view reigned supreme
during such debates, largely due to the fact theat held the vast majority of Nazi war
criminals, had collected the overwhelming majoatyevidence regarding war crimes
that had occurred, and were contributing the li@tiare of the resources that were
essential to the trial.

Significant differences between the Anglo-Amerieeamna continental legal
systems were not the only source of debate regattainclusion or exclusion of
specific charges in the indictment. From the pecspe of the UNWCC, charges
relating to waging aggressive war had little basisiternational law, and should not be
included in the indictments. The British were opgwd to the inclusion of charges
relating to waging aggressive war because they wa@reerned that their own actions in
Norway, when they invaded within a few days of Wezi occupation of that country,
would become suspect. The Russians were almdsaircéw be embarrassed if this
charge was included, because they had partitionkth® in a secret pact with Germany,
invaded Finland, and annexed several Baltic natienwell as Bessarabia (which was, at
the time, a part of Romania). Despite the facdt #flaof these territories were a part of
the Russian Empire prior to the end of the FirstM/@ar, the one-sided inclusion of
such a charge would smack of hypocrisy and victostice. Robert Jackson, the
American lead prosecutor, insisted on the necessitpndemning the war of aggression
waged by the Nazis. Jackson believed (corredtigd international law was weak in

terms of dealing with atrocities. The combinatadrcharges relating to conspiracy and
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waging aggressive war was intended to make theité® committed by the Nazis, both
inside their borders and beyond, an internationatern:

The reason that this program of extermination afsJeecomes an international

concern is this: It was part of a plan for makamgillegal war. Unless we have a

war connection, | would think we have no basisdealing with the

atrocities...committed inside Germany, under Gerraan br even in violation of

German law?®

Jackson’s argument eventually won out, albeit wahsiderable consternation on
the part of the other Allied nations. This victdrgd little to do with convincing other
nations that the American position was correcstdad, when apparently irreconcilable
differences appeared to grind the trial to a hefote it even began, the Americans
threatened to cancel the IMT in favour of holdiegarate trials. During the final pre-
trial negotiations, Jackson stated “| would mudheasee uagreethat a trial is
impossible thamlemonstratét is impossible.®” This ultimate threat brought the other
nations into line, and in every instance the Anariposition regarding the charges to be
laid eventually won out over the others.

In the end, the defendants were charged with dipuocounts: war crimes,
conspiracy to wage a war of aggression, crimesnagpeace, and crimes against
humanity. Raphael Lemkin, a Polish-Jewish jurisbvnad written an overview of Nazi
atrocities titledAxis Rule in Occupied Eurog2005)%® unsuccessfully lobbied the IMT

to include “genocide” within the list of chargede argued that the scope of the charge

of “crimes against humanity,” which was enshrinedhe Hague Convention, was

8 Justice Robert Jackson, cited in Conot 1993: 25.

8 Cited in Conot 1993: 25.

8 |n this book, which was originally published in4¥9 Lemkin famously argued that new concepts requir
new terms. To this end, Lemkin coined the terrmtgrde”, which is an amalgam of two latin words:
“genos”, which means “race”, “tribe” or “nation"nd “cide”, which means “killing.”
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limited to crimes committed in foreign nations chgriwartime. The charge of genocide,
from Lempkin’s perspective, would effectively cladfe the right of a given state to
murder its own citizens during times of both wad @eace (Lippman 1992). However,
the IMT opted to utilize the charge of “crimes agaihumanity,®® which had some
precedent in international law. As a result, thespcution teams at the IMT focused
solely upon the illegality of the exterminationpEfople in occupied countries.

The application of “universal” legal principlesitiremberg led to a host of legal
issues. First, the proceedings had a tenuous $égfals stemming from the fact tleat
post factad(i.e. retroactive) law was specifically forbiddiey the German constitution.
State officials had never been charged with criagggnst humanity prior to the IMT,
which meant that from the outset the legality & thal was on shaky ground (Hoffman
2000). That there was no established precedemiiéocharge of “crimes of aggression”
was also problematic (Maogoto 2004). However Nbheemberg Charter (which outlined
the legal basis for the trial) stipulated that itegue Convention specifically forbids
certain actions during wartime, and that Germaitiafs were aware of these rules prior
to the start of the war. By waging a war of aggi@s, German officials also violated the
Kellog-Briand Peace pact of 1928, which prohibitleel usage of war as an instrument of
national policy and required states to settle dspusing peaceful means (Lippman
1992). In the final analysis, despite objectiobsid the legality of the proceedings, the
weight of evidence and the scope of the crimes cibtedi‘overshadowed anything that

the defendants or their lawyers could say in defe(fdaogoto 2004: 107).

8 The term “genocide” only occurs in one paragrapthe indictment, and was only referred to fleelyng
by French and British prosecutors in their closinguments (Lipmann 1998a: 426-427).



133

A second legal issue that arose from the Nurembeads relates to the inclusion
of a “conspiracy” charge against the Nazi leadéisis conspiracy charge was rooted
within American criminal law, where similar chargefsconspiracy were successfully
implemented in order to prosecute organized cridan6t 1993). The conspiracy charge
was hotly disputed by the other three Allied nagiomho argued that an overarching plan
extending throughout Nazi rule probably did notséxn the form suggested by American
prosecutors. Instead, it was more likely thatNlazi plan emerged in a gradual fashion
as a response to ever-changing and unpredictabletstances’

A third legal issue stemmed from the prohibitioradfi quoque(i.e. “you also”)
defense. Although thier quoquedefense is not generally allowed in domestic courts
(Conot 1993), the fact that only individuals fronetlosing side were put on trial when
certain atrocities were committed by both sideater@ the appearance that the
proceedings were merely “victor’s justice.” Despihe fact that then quoquedefense
was explicitly disallowed, during the first Nuremmérial Justice Francis Biddle of the
United States succeeded in allowing the defens@dariral Donitz and Admiral Radar,
both naval officers, to introduce evidence showvitrag unrestricted submarine warfare
(which violates the laws of war by attacking ciailitargets) was also lodged by
American commanders in the Pacific campaign. Rrdses attempted to disallow this
type of evidence as beirig quoquebut the defense eventually won out by arguing tha
such evidence was not being presented to showvittba@mericans also broke
international law. Instead, the evidence showatlltbth sides equally acted in full

accordance with international standards at the (iviee 2004).

% For verification of the argument that there waomer arching plan among Nazi leaders see "A Reply
Martin Broszat Regarding the Origins of the Finalufion" (Browning 1984).
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That the Nuremberg Trials violated the very ess@fictate sovereignty
constituted a fourth legal issue. This concern pasicularly important due to the
linkage with the superior orders defense, whiclobee prominent in specific instances
in which individuals are faced with the choice dfether to adhere to obligations
outlined by the state or to follow internationarstiards of conduct such as those outlined
in the Geneva and Hague Conventions. To dealtwishissue the Nuremberg Charter
outlined that “the very essence of the Chartehnas individuals have International duties
which transcend the national obligations of obec#éricited in Lippman 1992: 6). In
other words, the Nuremberg Charter explicitly eteganternational laws and
responsibilities over domestic ones.

The IMT established important precedents in Inteonal law, and can be
considered a landmark in the prosecution of wamnicrals. However, interpretations of
the IMT and its relative level of success have m@newhat mixed. For example, while
the IMT remains important for breaking down theioothat state officials are immune
from prosecution (Cassese 2004), the decisionfar tie the right of a sovereign nation
to treat its own citizens in any manner it choagssilted in the embedding of crimes
against humanity within the legal foundation ohoes against peace (Douglas 1995:
461). Many scholars argue that as a result oflitikage, the IMT did not effectively
challenge the belief that state has the soveréym to destroy its own citizens. For
example, Samantha Power (2002:49) somewhat pessalisargues that “if the Nazis
had exterminated the entire German Jewish populétih never invaded Poland, they
would not have been liable at Nuremberg.” Whileréhmay be some truth to this

interpretation, it ignores the strategy for prosexuthe genocide plan utilized by Justice



135

Jackson. Jackson argued that systematic murdiwed, both inside Germany and in
captured territory, was inextricably linked witrethggressive war conducted by the
Nazis. From this perspective, Jackson’s approahperfectly sound. The main issue is
that the charges outlined in the IMT were spedifyfodesigned to prosecute Nazi leaders,
which means that the charges designed for theddrstope of the IMT may not always
be an appropriate template for other war crimesguotions.

The criminalization process is not static over timued significant developments
regarding how war crimes and war criminals are ustded continued to occur in the
immediate post-war era. The four main charges®iMT established a precedent for
trying perpetrators of Nazi atrocities that becam&enched into Control Council Law
No. 10, which formed the legal basis for the twedubsequent Nuremberg trials. These
trials continued to the process of expanding thcept “crimes against humanity” that
had begun during the IMT prosecutions of JuliugiSkrer and Baldur von Shirach.
Streicher, who was the civilian editor of the rapianti-Semitic publicatioiber Sturmer
was charged with crimes against humanity despédatt that this crime originated from
the Marten’s Clause of the Hague Convention, whitates to the laws of war. The IMT
ruled that it could not “make a general declardtibiat action prior to 1939 constituted
crimes against humanity (Lippman 1998: 428), wharieed the prosecution to ignore
statements made by Streicher prior to the statiefvar. Both before and during the
war, Streicher stoked anti-Semitic fires in ordefdcilitate the eventual extermination of
the Jews. From the perspective of the prosecutiespite the fact that Streicher was a
civilian, such actions were closely related toakerall war effort and thus constituted a

crime against humanity. Baldur von Shirach wasothlg other defendant to be charged
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with crimes of humanity but not war crimes. A Regovernor for Vienna, von Shirach
organized the deportation of Jews in the regiontat he knew to be death canipsAs
was the case with Streicher, from the perspectitkeoNuremberg prosecutors the
crimes of von Shirach were limited to actions tioatk place during the war, and actions
prior to the war were viewed as irrelevant and idetthe scope of the charges (Lippman
1998). Thus, while the application of crimes agalumanity was widened, it was still
inextricably connected to crimes against peaceasronmes (Maogoto 2004).

A further significant development in the scope apglication of crimes against
humanity occurred in the post-war context, speailycduring theEinsatgrupperand
Justicecases. The judges in tBgnsatgruppercase ruled that crimes against humanity as
outlined in Control Council Law No. 10 was not reged to crimes against peace or war
crimes, but extended to protect all individualgalatimes. In this way it was “the
embodiment and fulfillment of the universal sentimfor justice” (Lippman 1998: 437).
A sharp distinction was made between civilian dedftiat occurred during a military
attack on a city, and the intentional targetingioflian populations that were marked for
extermination. Although Control Council Law No. §Pecifically applied to attacks
against civilian populations rather than individyand the term “genocide” was more
prominent during this trial than at the initial Manberg proceedings, these judges elected
to view the mass killings as an extreme form of adeuar(Lippman 1998).

TheJusticetrial, which took place in 1947, also marked g dteward for the
legal application of crimes against humanity. Judges ruled that charges of crimes

against humanity could extend to time periods podhe outset of war, and could

L von Shirach later referred to this expulsion arenination as “a contribution to European culture
(cited in Lippman 1998: 429).
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encompass actions not directly related to waging Wae proceedings were influenced
by a United Nations Resolution that identified gade as an international crime that is
subject to retributive sanctions, and althoughléigal proceedings were still based upon
“crimes against humanity” this case marks the firstance in which the term “genocide”
was explicitly used in the charges (Lippman 1998).

Overshadowed by the ongoing proceedings at Nuregnkas The International
Military Tribunal for the Far East at Tokyo, othése known as the Tokyo Tri&f. The
Tokyo Trial took place from May 1946-Novermber 194&ler the auspices of the Far
Eastern Commission, which was under the directiénfte of General Douglas
MacArthur. Following the precedent of the IMT, radit of the major “war criminals”
were military personnel: nine of the twenty eigidividuals standing trial were civilians.
Although the Tokyo Trial was modeled after Nurengp@vhich is evident in the
inclusion of “conspiracy” based charges), it dif@rin the sense that it followed the
model of a military court martial rather than andnal court (Maogoto 2004: 101). In
his account of the Tokyo Trial, Jackson Maogotdd@Q.03) bluntly asserts that:

The proceedings at Tokyo were fraught with procaduregularities and marred

by abuses of judicial discretion. The defendargsewchosen on the basis of

political criteria, and their trials were generaligfair. The execution of
sentences was also inconsistent, controlled bpohgcal whims of General

MacArthur, who had the power to grant clemencyuoedsentences, and release

convicted war criminals on parole.

A further element ofealpolitik emanated from MacArthur’'s (and America’s) intetiast

establishing positive relations between America deqgan. As a result of this, mention

%2 The role played by Canada in these proceeding$wiéxplored in Chapter 6.
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of Emperor Hirohito, who was still revered withirieeige portion of Japanese society,
was carefully avoided during the trial (YakatorioB0).

Despite the questionable application of law, th&yboTrial formed the legal
basis of further domestic war crimes trials talph@ce in victim countries. During this
phase, many war crimes trials occurred in counthaswere impacted by the war in the
Pacific, including ten separate war crimes tri@kihn China alone. However, the Far
Eastern Commission was greatly influenced by anrgimg political initiative to rebuild
a strong partnership with Japan, and recognizddhkeavar crimes trials were unpopular
among the Japanese population, who largely belithetdhose standing accused were
heroes and that the trials were unfair and roatedator’s justice. The Far Eastern
Commission issued a directive to the nineteen dlk@wers in the Far East that all war
crimes trials should be complete no later than &§X&nber 1949 (Maogoto 2004: 105).
After this point, the Japanese government succihgsiegotiated to oversee the
sentences of convicted war criminals, and eventyatsed Law no. 103 which allowed
for the release of these prisoners.

The “international legal context” during the Secadrld War era was
composed of many distinct legal processes, inctuthe IMT at Nuremberg, the twelve
subsequent Nuremberg trials, the Tokyo Trial, aheotrials held by occupying
nations® International law at this time was not entirehjfied, or even consistent, in the
post-war context. The Canadian criminalizationvaf crimes during the Second World

War era took place within this diverse, and rapaianging, context of international law.

% Nations such as France did hold local war crimasstwithout the aid of an occupying power, burth
is no evidence that such trials impacted upon #ea@ian criminalization of war crimes.
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Chapter 6

The Canadian Criminalization of War Crimes during the Second World War Era

Canadian beliefs surrounding the nature of war esinand those who commit them,
radically changed during the Second World War érae view that war crimes were
committed by atavistic individuals was absent frdistussion amongst Canadian policy-
makers as they grappled with the issue of whabtalibut war criminals. Instead, in the
few instances in which a view of the nature of wames and war criminals was
articulated, military personnel accused of war esnwvere conceptualized by as victims
of circumstance, responding to extreme situatibasare incomprehensible to anyone
who had not been directly exposed to the depredatiovar. When atrocities did occur,
they were considered to be the exception rather e rule:

There is some justification for the view that atties committed may have been

confined to the brief period of time before prodecipline was restored in the

occupied territory?
War crimes legislation created under the War MeasAct, which was shaped by the
view that war crimes were caused by situationabfgcand committed by ordinary
(rather than biologically different) individualgydused upon individual culpability while
immigration application forms did not even ask Wiggtapplicants had committed war
crimes.

This somewhat compassionate perspective had aortiamp limitation in that
everyday people were still expected to understaaddf@low the rules of warfare as

articulated (sometimes in advance, but often dffterfact) in both local and international

% "Minutes of the War Crimes Special Committee" 28&cBmber 1943, RG 25, 3246, file 5908-40/1.
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law. Thus a soldier who had been a farmhand itiamife, and who had not received
more than four or five years of elementary leveleadion, was still expected to avoid
membership in an “evil organization” such as theiarty and to understand his
obligation to refuse to follow orders that contnagenternational law. What was once
believed to be a biological deficiency was now édygcast as poor decision making—a
shift that proved problematic both during war crinteals, and in the screening of
immigrants hoping to enter into Canada following tar. This chapter will provide an
overview of Canadian war crimes trials held ateéhd of the Second World War,
followed by an analysis of how Canada’s reactiopdst war migration was rooted

within a particular vision of Canadian identity.

6.1 “l cannot understand your justice”: Canada andWar Crimes Trials

Canadian participation in war crimes trials follogithe Second World War can be
divided into three categories: participation iteimational Military Tribunals, convening
trials of individuals accused of committing wamaes against Canadian personnel, and
participating in the British-led trials of individis who were accused of committing war
crimes against Canadian personnel. Although wares were formally criminalized
through newly formed Canadian war crimes legistgtadisjuncture occurred between
assumptions regarding the nature of war criminaderag those who created the
legislation and those charged with and implementidgring war crimes trials held in
the European Theatre. The war crimes trials hretde Pacific Theatre included
prosecutions of Canadian citizens, and were thtebtefor the unanticipated

consequence of challenging key assumptions regawaan criminals, who were always
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defined as “other,” and Canadian identity, whichals precluded the possibility that
Canadians could commit war crimes.

Canada was a reluctant participant in war crimastthat followed the Second
World War. The war crimes trials conducted by Gnaere clearly intended to bd
hocproceedings and not to form precedents for futlkaecrimes trials. Although
Canada had been asked to participate in the UNVW@@&@adian leaders declined the
invitation, citing that: a) such a body was notlikto be effective, and b) Canadian
interests would be better served by independemntggeuting individuals who had
committed war crimes against Canadian soldierBerahan participating in international
tribunals (Brode 1997). As a result, Canadianigagtion at the thirteen tribunals held
at Nuremberg was minimal, and largely limited te grovision of documents and other
evidence uncovered through Canadian investigatibtsyvever, Canada did not escape
involvement in the Tokyo tribunals as easily, segd judge and legal team to the
proceedings.

John Stanton (2000) notes that the reluctanceso€tmadian government to
participate in the Nuremberg and Tokyo war crimmdsihals stemmed from four sources.
First, the Canadian government recognized thal¢fngzig Trials following the First
World War were ultimately a fiasco in the sense thgh-ranking officials escaped
punishment, and few individuals were convictedcddel, the victims of war crimes were
largely European or Asian, and such trials wereanmtimary concern for Canada. Third,
a public opinion poll taken in 1942 found that Céiaas believed that the threat of war
crimes tribunals would serve to lengthen the dareaf the war. Fourth, Canadian legal

opinions presented to the government at the tidieated that such trials would likely be
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interpreted as “victor’s justice” due to a reliarareex post factdi.e. after the fact) law,
the rejection of théu quoque(i.e. you did it too) defense, and (in the caséagfan)
guestionable interpretations regarding whethertimma#hat did not sign the 1929 Geneva
Convention, which was in effect during the SeconarM/War, could be held
accountable for violating its core principles.

Although the Canadian government wanted to distése# from the large war
crimes tribunals, the political will was emergimmginitiate war crimes proceedings in a
limited number of cases in which Canadians werevitiems of violations of the
customary laws of war. The Canadian War Crimesigaly Committee, headed by J.E.
Read, was formally established in the latter pait923, and included a representative
from the Judge Advocate General's office as wel aspresentative from the
Department of Justice (Stanton 2000). This conemiéstablished a limited mandate to
gather evidence that could be used at future titasthe Canadian government might, or
might not, conduct. The shift away from racialegadrizations of war criminals and
toward a rational-legal approach is illustrated idebate that occurred during a
preliminary meeting in December 1943. During thiseting the question of crimes
against European Jews was raised, and the comrodttee to the conclusion that under
existing international law, which upheld state seignty above all else, “the atrocities
against Jews in Germany could not be considerectiaes” (cited in Brode 1997: 31).

Canadian war crimes investigations became centgyed atrocities committed
against Canadian soldiers. The Department of NatiDefence (DND), which had
collected evidence from returning soldiers and POMIsnd that the number of such

cases was exaggerated (Brode 1997) and preseet&htiadian government with a list
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of 58 individuals that it wished to prosecute. Hwer, there was no legislation in
Canada at the time for dealing with war crimese Bhitish offered to allow the
Canadians to prosecute individuals using the Ré¥airant, but the Canadians declined,
opting instead to prosecute individuals using tbain laws (Madsen 1999). Following
the advice of the War Crimes Advisory CommitteenterMinister King created
legislation under the War Measures AttOnce war crimes legislation was passed
through an order-in-council, Canada initiated foulitary tribunals in the European
Theatre of Operations: the Kurt Meyer trial, tioban Neitz trial, the Jung and
Schumacher trial, and the Opladen trial. Howedespite the fact that the Canadian
government had decided the best approach wasrtgpéeavowals of retribution,” and
believed it was an error to “weigh too heavily e fpunishment of war criminalé€®the
war crimes trials initiated in the European Theatege very much about retribution and
punishment.

The Kurt Meyer trial, which convened in Aurich Gemy from 10-28 December
1945, was undoubtedly the most famous of the Canaaar crimes trials held following
the Second World War. Meyer was a highly decorstedfen-SS General who had
served with distinction in the Normandy campaigi®#0 and Operation Barbarossa in
1941. In 1944, he was assigned as the company aeaden of the 12th SS Panzer
Division Hitlerjugend, which was known both for fenatical loyalty and ruthlessness.

Information regarding this unit was compiled foe ttourt in a report titled:

% There were two advantages to this approach. , Bixstegislation could be passed quickly (and was
ultimately passed within a week), which meant thattrials would not delay the de-occupation preces
Second, legislation passed in this manner wasuijést to Parliamentary debate, which avoidedaisitin

of the legislation as well as undue publicity.

% »Canadian Participation in the United Nations Cdssion for the Investigation of War Crimes" 26 July
1943, LAC, RG 25, file 3247.
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“Supplementary Report of the Supreme HeadquartiiesdA=xpeditionary Force Court
of Inquiry re Shooting of Allied Prisoners of Way b2 SS Panzer Division (Hitler
Jugend) in Normandy, France 7-21 June, 1944&ccording to this report, the 12 SS
Panzer Division was composed mainly of 17-18 yddmoen drawn largely, but not
exclusively, from the ranks of the Hitler Youthhdre were essentially no enlistment
qualifications, and a few draftees were a parhefgroup as they fought in the
Normandy campaign. The 12 SS Panzer Division, @draed the nickname “the Murder
Division,” gained significant notoriety by exhibig a consistent pattern of brutality and
ruthlessness.

On 7 June 1944, the day after the Allied invasibRurope, the Germans were
frantically counter-attacking the Allies with thea of tossing the invasion force back
into the sea. The North Nova Scotia Highlandarppsrted by tanks from the 27th
Canadian Armoured Regiment (commonly known as tiet8ooke Fusiliers), were
engaged in heavy fighting around Authie. The @araforce was overwhelmed by the
12 SS Panzer Division, and the Germans recaptheeddsition. In the aftermath of this
battle growing numbers of prisoners of war wereugha to Meyer’'s headquarter at the
Abbaye d'Ardenne, which was a massive collectiomedliaeval buildings encircled by
stone walls. Ten of the Canadians were randonalyeni and sent to the chateau adjacent
to the abbey, and an 11th POW, Lieutenant Thomasl¥dr, was brought out to join the
group several minutes later. That evening, theQWWs were taken to the chateau's
garden and were killed either by bullets to thekisauf their heads or through

bludgeoning. The murder of Canadian prisonersimoed the next day, when at

" This report can be found in RG 24 Vol 5300.
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approximately noon seven North Novas who had biggifig around Authie and Buron
were brought to the abbey, interrogated and sembgrone into the garden where each
was shot in the back of the head with a machinelpi$Sadly, when the doomed
prisoners realized their fate after the first exmey they each shook hands with their
comrades before being escorted to the garden.

As many as 156 Canadian prisoners of war are lezliey have been executed by
the 12th SS Panzer Division (the Hitler Youth)he tlays and weeks following the D-
Day landings (Margolian 2000a). The bodies of ¢he&n were not uncovered until the
late winter and early spring of 1945, and the shafdkis discovery had not yet abated
when Meyer was indicted with five counts of wanees. The Canadian public was
astonished with the scope of the atrocities irdlichgainst Canadian prisoners of war,
and the Meyer trial drew widespread media attentibnis interest proved to be a
double-edged sword, because other Canadian waestimals did not receive the same
level of fanfare. As a result, the Canadian pugénerally believed that the work of
punishing war criminals was complete once the Megedict was announced (Brode
1997).

The Kurt Meyer was the first Canadian prosecutibwar crimes committed
against Canadian soldiers. The fact that thewrés breaking new ground, and as such
carving out a path for future Canadian prosecuttorfsllow, meant that a part of the
trial was devoted to defining the legal space imcilthe trial existed. Significantly, the
Canadian insistence on eschewing internationalgeaiogs and “going it alone” rippled

through the trial, which explains the followinggerexchange that occurred during the
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opening statement of lead prosecutor Lieutenanbii&IBruce MacDonald, who was a
lawyer in Windsor in pre-war civilian life, and tdedge Advocate:
Macdonald: In the last few days in the Yamashitecane almost the same as to
its facts as this one, the US courts have helchantander...
Judge Advocate: | don't think you should continuéhwvhat you are just about to
start.

Macdonald: With reference to the American case?
Judge Advocate: Yes. Let us not be influenced by dhthis stage.

In fact, a stage never occurred in which influeftroen war crimes trials held by other
nations entered in Canadian proceedings. Frorogkaing address of the Meyer trial,
and throughout the remainder of the Canadian waresrtrials, no mention is made
during the proceedings of other war crimes trialshsas the IMT at Nuremberg.

Aside from the novelty of being the first Canadvear crimes trial, the Meyer
trial broke little new legal ground. The proseoantargued that Meyer issued a secret
order to his men to execute prisoners, and thartesy of Private Jan Jesionek, a Polish
soldier who had been pressed into service witlLth8S Panzer Division, supported this
claim. A statement taken from the interrogatiorPaf/ate Friedrich Torbanisch
confirmed that there was a secret order, offervag such an order was justified on the
grounds that “the British... don’t take any priseehen they come to SS prisoners, so
we wouldn't take any eithe”’® However, a statement made by Grenadier George
Mertens, who deserted from the Division at a lat@nt, indicates that secret orders were

issued, but that most did not believe it: “we thlouit was propaganda to get us to fight

%The statement made by Torbanisch was entered viderece by the prosecution as Exhibit 5. RG 24 Vol
5300.
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to the last.®® This apparent contradiction could not have beenforting to the
prosecution, who also had to explain why, if a seorder to murder prisoners of war
was issued by the individual in command, only 1thef150 men held in captivity by the
12 SS Panzer Division were killed on the night dune.

Speaking in his own defence at the end of thé iayer provided an alternate
account of the events that were based upon aregndiifferent formulation of the nature
of war crimes and war criminals. Meyer stated #ititough the 17 and 18 old year men
in his unit were initially well trained by him, theanatural experiences of wartime
effectively brutalized some of them. AccordingMeyer, his division fought for three
months without relief, suffering bloody losses @dhe way. While the younger soldiers
held up well, and as an aggregate he believedriiswas well-disciplined, in his
estimation some of the older soldiers who had leegosed to conflict for four or five
years had been forever changed by their experiences

| am convinced of it, that in the Division therer&elements who, due to the year

long battles, due to five years of war, had in rate respect become brutalized.

As Regimental Commander and as Divisional Commahtdde every

responsibility for what 1, in the framework of tewetl possibilities, ordered. 1,

during the battles in Normandy, as Regimental Contderaand as Divisional

Commander, bore a responsibility which cannot bepared with the ordinary

tactical possibilities in armies. The situationsiie were basically unnatural.
Thus, although Meyer did not accept that he haohancand responsibility regarding the
conduct of his men, he did not accept that his mere entirely at fault either. Instead,

he argued that the exceptional circumstances tihexjmerienced, both in Normandy and

in past campaigns, had a cumulative effect upomtée of the 12th SS Panzer Division.

% The statement made by Mertens was entered intteeee by the prosecution as Exhibit 6. RG 24 Vol
5300.
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In other words, a fuse was lit during the brutahpaigns at the Russian front that
reached a powder keg in Normandy.

The court, for its part, did not fully share Megaoelief that he had no
responsibility for the actions of his men, and saned him to death by firing squad after
finding him guilty of inciting and counselling higoops to commit a war crime, of being
responsible for the murder of 23 Canadian prisoatos near the villages of Buron and
Authie on June "7 by soldiers under his command, and of being resipnfor the
murder of 11 Canadian prisoners at the Abbaye @#md on June™by soldiers under
his command. He was found not guilty on two couelsted to the murder of seven
more Canadian prisoners of war at the Abbaye d#rd®n June'8 On two separate
occasions Meyer’s appeal reached Christopher Vakes as the General Officer
Commanding of the Canadian Army Occupation Foras thie Convening Authority for
the Meyer trial. Although Vokes denied Meyer’s agpon the first occasion, he upheld
the second appeal on the grounds that he was wvheteer command responsibility
could reasonably be extended to Meyer in this @asmle 1999). Meyer eventually
served ten years of his life sentence, evenly bpliveen penitentiaries in New
Brunswick and West Germany, before his parole wastgd.

Kurt Meyer was the only individual tried for warmes committed against
Canadian army personnel during the European campaigl the remaining cases dealt
with the mistreatment and murder of Canadian acd@ersonnel who had been taken
into captivity. With the goal of paralyzing indagtdisrupting munitions productions,
and eliminating oil reserves that were essentigthéowar effort, Allied air crews had

been bombing targets within Germany well beforeitlva@sion of Europe. Members of
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such air crews were always in a precarious posibenause they were forced to fly
along a relative straight path in order to locatd attempt to eliminate targets. German
flak from anti-aircraft guns, as well as Luftwaffghter planes, worked feverishly to
knock the bombers out of the sky. Large numbegdarfes were shot down over enemy
territory, and even if crew members survived theyewoften located and beaten by angry
mobs of civilians. Rather than discouraging thiscfice amongst the citizens of
Germany, Nazi officials were instrumental in arogsanger directed at the airmen. In a
classic case of moving from the frying pan intofine, airmen who survived being shot
down and found were placed in prisoner of war canipsspite the fact that air force
personnel were treated better by the Germans tiineen prisoners of war, such prisoner
of war camps became the site of many atrocities.

Although Canadian legislation made no such digbingthe Royal Canadian Air
Force (RCAF) believed that the war crimes inflictgmbn their airmen were somewhat
different from those inflicted upon army personragd successfully lobbied to conduct
their own war crimes trials. While McDonald, whasvthe lead investigator with the
Number One War Crimes Unit, remained on board énptleparation of cases, Wing
Commander T.W O’Brien became the commander of BARWar Crimes
Administration Unit in Aurich. The two main cageiged by the RCAF (the Neitz trial
and the Jung and Schumacher trial) were eventhaltyfrom 15-25 March 1945 in the
same courtroom as the Kurt Meyer proceedings. RDAF insistence upon holding its
own trials was legally problematic in the sense @anadian regulations expressly stated
that the accused was to be judged by individuals fthe same branch. The fact that

most war crimes would have been committed by arerggnnel (who captured and held
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the prisoners) meant that army officials shouldsle over the court, but this objection
was brushed aside by the judges.

The Neitz trial, which took place during a fivaydoreak in the proceedings
against Schumacher and Jung (which will be covaead), is substantially different from
any other Canadian war crimes trial in this eraabbse Rudolph Anthony Roman, the
victim of the war crime, not only survived but atestified against the accused.
Although attempting to kill a single prisoner of m&early violates the Geneva
Convention, in practice the focus of war crimeal$rtends to be murder or large scale
atrocities. The fact that Neitz stood trial foreatpted murder reflects the difficulties
experienced by the Number One War Crimes Unit eg siearched for a match between
existing evidence and accessible suspects. Althdogens of Canadian airmen shot
down over Germany were killed after becoming presspnmore often than not the
alleged perpetrator could not be located, or evadest the alleged crime simply could
not be found (Brode 1999). It is unlikely that thar crimes legislation was created with
the prosecution of attempted murder in mind, ard\hbitz trial reflected a broadened net
of criminalization that stemmed from the logistid#ficulties of finding specific
offenders in a limited amount of time within a ctiagost-war setting.

On 15 October 1944, Roman was a part of a bomieer trat was attacking
Wilhemshaven, Germary° The plane was struck by flak at approximatel§®8ours
(8 PM), and Roman was forced to bail out. He ntadevay to a lighthouse and was

found by a lighthouse keeper (Paul Bornert, who Géagears of age at the time), who

190 The following account is drawn from “Record of Beedings of the Trial by Canadian Military Court of
Johann Neitz held at Aurich, Germany, 15-25 Margh6l, RG 25 F.3 Vol 2608.
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forced him to strip down to his underwear to enswavas not armed before offering
him food and blankets. The next morning, Bornedggested he turn himself in, but
Roman refused. The lighthouse keeper then werasb the military establishment (a
searchlight battery) to report the capture, ancddotNeitz was sent to collect the
Canadian prisoner. Neitz was a 37 year old mafateer of two who, possibly due to
his ill health, served as cook for the searchldjliision. He had been a member of the
German army since June of 1940. At this pointstioey told by the lighthouse keeper is
quite different from that of Neitz. According tmBhet, while en route to the lighthouse
Neitz had threatened to shoot the prisoner. Ndtimed that no such threat was ever
made. Regardless of which version of the stooprsect, there was no doubt that on
way back to the military establishment the victimsashot (non-fatally) twice, with one
shot striking the left side of his body and theeothullet hitting him on the right.

Neitz was charged on two counts of war crimes basetthe fact that he: a) shot
a prisoner of war, and b) showed intent to kilrisgner of war. Despite the relatively
straightforward nature of the charges, the prosecutad problems from the outset. The
main witness for the prosecution was the lighthdeessper, whose memory continually
failed during the trial as a result of his advanagd. Confusion on the part of this
witness was evident during the initial line of qusing, at which point Bornet could not
identify whether the man he had spoken to on thenimg of the shooting was in the
courtroom. A flustered Wing Commander Durdin, wiws lead prosecutor in the case,
continued to press the witness to repeat the iileatton made by Bornet during pre-trial
interviews. Eventually, the defence team objetdeithe repetition of a question which,

in their view, had already been answered by therdnt in the negative (i.e. no, he
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could not identify the man he had spoken to omtleening of the shooting).
Remarkably, the Judge Advocate stepped in andmigtominted out that continuing to
ask Bornet to identify Neitz was quite proper, bave the prosecution a more general
guestion to ask in order to elicit the desired oese:

Judge Advocate: Wing Commander Durdin, would youtpe question to the

witness in somewhat the following language: “wibuypoint to the man whom

you believe to have been the cook?”
Despite the shift in language (from positively itdBmng the man in question to
identifying the person he believes may be that nfa@witness continued to hedge, and
stated:

| cannot say on oath here that he was the marubede looks older. At the time

when [ first saw him in prison when he did not &@auch a large moustache |

recognized him immediately.

After fighting this losing battle for a while, thpposecution moved to the key
point of the testimony, which is whether the acdusad intended to shoot the prisoner
from the outset:

Q: Now, Mr. Bernard, will you tell the Court whidte conversation was that you

had with the German cook on the morning in que8tion

A: Yes. The cook was making the remarks while weewealking towards the

lighthouse that he intended to shoot or bump a@ffétlow.

When asked to recall the exact words used by tbesad, Bernard answered: “l am not
going to take him back ashore. | am going to bumpdff along the way.” The
testimony of this witness, who clearly had a pemotlection of the events, was one of

two pillars of evidence in this case. It was tidyevidence presented that dealt with

intent and pre-meditation on the part of the acduse
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The second pillar of evidence came from witnessrteny of Rudolph Anthony
Roman. This was the only instance during Canadincrimes trials held in the
European Theatre in which the victim of the crirestified during the proceedings.
According to Roman, the accused searched him fapams prior to leaving the
lighthouse. After leaving the lighthouse, whiletbeir way back to shore, the accused
ordered him to drop his 70 pound flare, and shwot tavice. In Roman’s view, the
accused deliberately aimed at him and attemptéd tom both times. The testimony of
Roman was followed by expert medical testimony tduaifirmed that either of the
wounds was likely to be fatal, and Roman was luckiyave survived the encounter.

The Neitz trial featured a very competent defenoehis testimony, Neitz pointed
out that he had actually saved two Allied airmerowld been shot down the previous
night. When asked about the incident in questiertestified that he believed he saw
Roman reaching for a weapon. He demanded that Rpunshis hands in the air, and
when the airman refused he fired a shot. Roméneftised to put up his hands and he
shot again, this time aiming at his right hand.itNpointed out that he immediately
administered first aid to Roman after he had bé&en. sDuring cross examination, the
prosecution jumped on the apparent inconsistentyarnestimony offered by Neitz, who
had stated in pre-trial interrogations that theoselcshot had been aimed at the victim’s
“right side” rather than “right hand.” From therppective of the prosecution, the
defendant was modifying his testimony in orderlaxp himself in a more positive light.
The defence angrily countered that they shouldiveenghe same amount of leeway for

faulty memory that was offered to the prosecutiothe testimony of their key witness.



154

During the closing arguments the defence corrgmlgpted out that it is a case
with two conflicting testimonies, and the verdittimately depended on which story the
court chose to believe. Did Neitz plan to shoetdirman all along, or did he only fire
after mistakenly believing that Roman was reaclomn@ weapon? Considering the
flawed memory of Bornet, the verdict should haverbfavourable for Neitz. However,
the court chose to believe the story of the ligh8®keeper, and sentenced Netiz to life
imprisonment with hard labour. Neitz was stunngdhe verdict, and stated in his
appeal that “I cannot understand your justice.'idadgrom his anger at the testimony
presented by Bornet he could not fathom his sestembich he believed to be more
fitting for cases in which an actual murder hadrbeemmitted. It was very likely that
Neitz was unaware of the how narrowly he escapeot@of 3-2) being sentenced to
death by firing squad (Brode 1999).

Although the witness testimony portion of theltrias interesting due to the
issues relating to the flawed memory of the keyspooition witness, and due to heated
exchanges between the prosecution and defencelittiermew ground was broken in
terms of how war crimes are defined. Althouglsitihusual to convene a war crimes
trial when the accused did not murder the victimitiNs actions were in violation of the
Geneva Convention. The most interesting featutbisfcase was the summary
presented by the Judge Advocate at the close dfighewhich included an extended
argument regarding the substantive nature of wares. Cases in which airmen are shot
down pose difficulties, because civilian populasidend to harbour a hatred for bomber
pilots in particular due to what appears to bemaliscriminate bombing of civilian

targets. From the view of many individuals livimgareas targeted for air attacks, the
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airmen have themselves committed war crimes bingilarge numbers of civilians.
From the point of view of many civilians and mitiggpersonnel who captured airmen
shot down over enemy territory, the members of bamebews in particular were
themselves war criminals who deserved summarycgi$tir their crimes. The Judge
Advocate directly addressed the issue of whethked\airmen captured by the enemy
were, in fact, war criminals:
The term “war crime” is the technical expressiondoch an act of enemy
soldiers and enemy civilians as may be visited Umyighment on capture of the
offenders. Itis usual to employ this term, buhiist be emphasized that it is used
in the technical military and legal sense only, andin the moral sense. For
although some of these acts, such as abuse ofithleges of the Red Cross
Badge, or the murder of a prisoner, may be disfwgoeet others, such as
conveying information about the enemy, may be lyigiatriotic and
praiseworthy. The enemy, however, is in any casfezhto punish acts as war
crimes. The test of criminal responsibility isri@re not properly applicable,
and the issue upon any charge is not “did the &tasmmit a crime?” as we
understand the word ‘crime’ under our criminal ldowt “did he violate the laws
and usages of war?”
Two important points arise from this summary. fitise Judge Advocate restricts the
definition of war criminal to enemy soldiers angiltans, which means that Allied
personnel are entirely excluded from the categ&wgcond, the position of the Judge
Advocate was that war crimes cannot be conflateld @vilian conceptions of right or
wrong, or legal and illegal. While bombing citieay be viewed as immoral, such
practices were a part of the regular usages otiwang the World War Il era.
Therefore, an airman cannot be held accountabledorcrimes for doing his job during

war time, but war crimes are committed if such @innare harmed after being taken

prisoner by the opposing military or even civikan
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The trial of Wilhelm Jung and Johann Georg Schuragakihich dealt directly
with issues of both command responsibility anddiséinction between military
personnel and civilians, is arguably the most ggeng of the Canadian war crimes trials
related to the Second World War. Early on the nmgyiof 29 July 1944 an Allied airman
bailed out of his aircraft, which was shot downmtéa village of Oberweie®* The
airman was captured by civilians and brought tottiwen hall, where he offered his
formal surrender. He gave up his identificatiordcaemoved his coveralls and other
items, and was taken to a camp that held Frensbmers of war. When the airman
entered into the camp he had contact with JohammgaE@chumacher for this first time.
Schumacher, 42 years old at the time of the tiak the father of six children ranging
from 5-19 years of age. Coming from a farming lggolind, the extent of his education
was eight years of elementary schooling. Schundwe never left home prior to
military travel.

Wilhem Jung was an Ortsgruppenleiter (a low-levelig leader responsible for a
particular region) in the Nazi Party at Oberweied éhe surrounding area, as well as
Burgomeister of that village. In a fit of rage oviee fact that the airman was taken into
captivity rather than being dealt with by civiliamobs, Jung apparently ordered two men
to beat the airman to death or shoot him. Afterttko men refused, he ordered
Schumacher to take the airman outside and shoot Ainffirst Schumacher refused to
carry out this order, but he eventually relented saimply refused to go alone. Oscar

Anselm, who did not face charges, was ordered¢orapany Schumacher.

%1 The trial manuscripts and documentation usedissséction are drawn from “Record of Proceedings of
the Trial by Canadian Military Court of Wihelm Juagd Johann Georg Schumacher held at Aurach,
Germany, 15-25 March 1946 Vol 1", RG 255 Vol 2609.
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The captured airman was taken to a place abouy&@3 outside the village and
shot twice, and his body was left on grass by itie sf the road. Later that day
Schumacher gave orders for the airman to be sttippéD tags and buried. When Allies
captured the area, the body was exhumed and exdrmynilarvin Kuschener, a New
York pathologist who had previously worked at Belle hospital. Kuschener confirmed
to the court that the victim died as a result ahfeshot twice in the head at close range.
This marked the first time that extensive forereimlence, which in this case detailed the
method of execution and identified the victim (Mdith Martens), was used in a Canadian
war crimes trial.

Jung and Schumacher were tried as co-defendatiie second trial convened
and administered by the Air Force. The perspedftbe prosecution was clear cut:
both men were guilty of the war crime committed] &oth should be executed. It
should be noted that although civilians were chérgigh Crimes against Humanity at
Nuremberg, the Canadian prosecution opted to igthasgprecedent for two reasons.
First, the judges at Canadian trials refused tmnateferences to Nuremberg or other war
crimes trials. Second, the civilians accused athiberg were indicted on the charge of
Crimes against Humanity, which did not exist in @@nadian proceedings. The fact that
the Geneva and Hague Conventions assume that @rssohwar would be taken by the
military represented a substantial grey area irptbeeedings. During the Canadian
trials in Europe, Jung was the only civilian whodd charges that were grounded in the
laws and usages of warfare, which are generalgnoid to govern conduct of military

personnel.
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Jung and Schumacher each provided a plausilkdé degument that assigned
blame for the murder on the other. Jung’s deféncesed upon the fact that he was a
civilian rather than a part of the military, whiokeant that it was inappropriate to hold
him accountable for violating the customary lawd asages of warfare outlined in the
Geneva and Hague Conventidfis.Jung’s lawyer also argued that because he was a
civilian he was outside of the military chain ofhemand, and thus had no military
authority to issue Schumacher an order. As atyemwy instructions he may have given
were not binding in any way. This powerful lined&fence clearly had merit because,
for instance, if a civilian on the street yelled tkill him” to a soldier who was guarding
a prisoner of war, that civilian would not typigable viewed as violating the laws and
usages of war if the soldier killed the prisonea #ter point.

For his part, Schumacher never denied having finedshots that killed this
individual. In fact, he initially pleaded guiltg]beit in a limited sense, to the charges
before his lawyers counselled him regarding thelicapons (i.e. a likely death sentence)
for such a plea. Schumacher testified that:

| was a mere common soldier, uneducated and budalig was a man of

authority in the community, and one from whom | v@asustomed to take orders

in my daily work. He was an educated man, | wagyaarant farmer, drafted into
the Wehrmacht. | foolishly thought that | was m position to question any
orders that he gave to me.

In other words, his defence is based on two grautlsEven though Jung was not in

the formal chain of command, due to his statusiwitile community Jung was in a

192 The laws and usages of warfare outlined in Theudagonvention apply to civilians in only a small

number of instances, including: “illegitimate h&igés in arms”, “espionage and war treason”, and
“marauding.” None of these provisions deal wittmeoand responsibility on the part of civilians.
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position of authority over Schumacher. The diffe® of perspective regarding whether
Jung was in a position of authority was reinfordeding the testimonies of the two
defendants: on no occasion did Jung make refeteraxey of his formal titles, while
Schumacher uses “Burgomeister” or “Orsgruppenieiteevery instance in which he
refers to Jung. In any event, Schumacher emptsagiat he did try to disobey the order
when it was first presented to him. (2) Schumages uneducated, and could not
reasonably be expected to understand all of theaasaof international customs and
treaties related to the laws and usages of warfideesimply followed an order that he
believed he was obligated to follow.

The Jung and Schumacher case raised at leastttpegant issues that could
have been addressed by the court: (1) whethdratigiwere to be included in the
definition of war criminals, (2) whether the ch@hcommand is strictly military, or if it
can reasonably be extended to authority figuresgiven community, and (3) whether an
individual with a limited amount of formal educaticould be expected to understand the
nuances of international laws and customs of warfdihe verdict, in turn, could have
shifted blame to one defendant or the other. Suadrdict would have functioned as an
elaboration of how war crimes, and war criminafe, @efined. Disappointingly,
however, the decision issued by the court did radrieese things. Despite the fact that
the two defendants each presented persuasive anggiswgporting the notion that the
other was the one who had actually committed thecnene, both were found guilty and
sentenced to death by firing squad. The final ajsp@ere denied on 15 April, and the

sentences were carried out that same morning.
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The last of the Canadian trials held in the EuropBaeatre, held from 25 March
to 6 April 1946, featured three defendants: Robletzer, Walter Weigel, and Wilhelm
Ossenbach?® This trial was criticized by historians such agriek Brode (1999) as
being driven more by vengeance than by law. Tiseneerit to this argument for many
reasons, the most prominent of which is that tregihg began shortly after Kurt Myers’
death sentence was commuted to a prison term daridary 1946. A public outcry
emerged from Canadian citizens, and veterans trcpkar were upset that justice, in
their view, was not served. However, such intdgiiens miss key elements of the
development of an understanding of the nature ofonnenes and war criminals. At issue
were whether a claim of duress on the part of #ferdlants was permissible, the blurred
distinction between civilians and Axis military gennel during the final stages of the
war in Europe, and the extent of the sphere ofarsipility for the commission of war
crimes.

In March of 1945, three Canadian airmen had beenhddhwn near Opladen,
Germany, and were turned in to the local miliffavo had escaped with relatively light
injuries, while the third was badly wounded andi@sperate need of medical attention.
After being brought into captivity, the three mearesdriven off separately (and by
different combinations of individuals) to a forestiere they were shot to death. Two of
the individuals who stood accused of the crime é@kach and Weigel) were recently
enlisted members of théolkssturmwhich was a militia force raised by Adolf Hitler

during the final months of the war when Germany beisig overrun by enemy forces.

193 The evidence presented in this section is drawm fthe “Record of Proceedings of the Trial by
Canadian Military Court of Robert Holzer, Walter iy and Wilhelm Ossenbach held at Aurich,
Germany, 25 March-6 April, 1946", RG 255 Vol 2609.
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Holzer and a fourth individual named Robert Schaeflo was never found and thus did
not stand trial for the crime, were a part of tegular German Army.

The Opladen case was different from other Canadarcrimes trials because,
for the first and only time, German lawyers welewaéd to represent the accused. The
impact of this was felt most heavily in the defepcesented by Wilhelm Schapp on
behalf of Holzer. Although Holzer was a highly dested member of the German army,
he had systematically refused to have anythingtwith National Socialism and the
Nazi Party. In fact, he was arrested prior todbthbreak of war for refusing to take
“appropriate actions” against his Jewish employdise moral character of Holzer was
evident in the fact that he refused Schaeffer'®otd shoot one of the Canadian airmen
on several occasions, covertly forcing his gurata fhree times, and only gave in when
Schaefer put a gun to his head and threatenedenisAfter Holzer shot the prisoner, he
refused Shaefer’s order to bury the airman. Aessalt of the string of disobedience he
faced summary execution, and was only saved beteus@s taken into captivity by the
Allies before he was caught by the Gestapo.

Although Holzer systematically defied the Nazisj attempted to avoid shooting
the prisoner, there was no escaping the fact thide end Holzer did execute one of the
Canadian airmen. In his defence, Schapp askegddige to consider question “what
could I have done in the circumstances?” The amtyaptions available to avoid
following the order were to defy the order and betsor to “shoot the bully” and Kill
Schaefer. The most interesting thing about theolisieiress as a defence is that duress
was not considered to be a mitigating factor indbert charter. While duress had a long

history in German law, the Canadian judges wereohbgyated to give any consideration
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to the fact that Holzer would likely have been shiatself if he disobeyed the order to
kill. In the end, the defence presented by Schveggpcompletely ineffective in the
context of a Canadian war crimes trial.

The case against Weigel was meagre at best. Weggenot initially counted
amongst the defendants when the Number 1 War Ciunégdegan interrogations
related to the Opladen killings. However, whempanterrogated Ossenbach stated that
after one of the killings Weigel had leaned ovehito and said “I have shot him.” This
single sentence, presented in court by anothendafe who was attempting to minimize
his own guilt in an attempt to avoid the firing sgiywas the sum total of the case against
Weigel. De Wall, his attorney, duly attempted &stcdoubt on Ossenbach’s testimony.

He also questioned whether Weigel, who was a meoftibeVolkssturnfor only two
weeks prior to the shootings, could possibly besetgd to understand the laws of
warfare:

Weigel was a very young man who wore the tunic firsdays at the time of the

act [sic]. Until there he had not had any drillkeasoldier and with that he didn’t

know and could not criticize whether he might omposnot to the order of the
first lieutenant [Schaefer] as a simple soldfér.
De Wall continued with this line of argument, statthat Weigel had a spotless record
prior to the Opladen incident in which he “came emcontrol of a fanatic.” Weigel had,
in fact, refused to transport another airman whalddave been shot by Shaefer.

A large portion of the testimony against the ottheflendants came from

Ossenbach, whose role in the murders appearedliimited to driving the airmen and

their executioners to the forest. His lawyer, Peter-Arnold Plenter, presented the

194«Record of Proceedings of the Trial by Canadiatititiy Court of Robert Holzer, Walter Weigel and
Wilhelm Ossenbach held at Aurich, Germany, 25 Mdkpril, 1946”, LAC, RG 255 Vol 2609.
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relatively straightforward argument that his cliiad, in fact, committed no crime. He
had been ordered by a superior officer (Schaedaransport the prisoners from one
place to another. Such orders were common, ane wweto way illegal. Furthermore, as
a relatively new member of thélkssturm Ossenbach had little or no chance of
differentiating between legal and illegal ordePdenter argued that Ossenbach was in
essence a non-participant who did not leave thelgtand did not directly witness any
of the murders. Although his lawyer noted thabne involved was “completely
innocent”, Ossenbach’s degree of guilt was cleasdi below that of the other
defendants.

The judge advocate utilized his closing addregheacourt to point out that
duress is not listed among the acceptable defdocegr crimes in either the court
charter or in British manuals distributed to allitary personnel. The judges agreed with
this assessment, and verdicts handed down wereromyf harsh. Holzer and Weigel
were each sentenced to death by firing squad, @ne @xecuted shortly after their final
appeals were denied. This brought the number efwions of German military
personnel to four, which is a startling figure ightt of the fact that the Canadian military
had been reticent in utilizing capital punishmemting the war® Despite the fact that
Ossenbach did not execute any of the Canadian ajramel provided key witness

testimony that sealed the fates of the other defietsd he was sentenced to 15 years of

195 puring the Second World War, the Canadian miliawyrt martial proceedings could no longer issue
death sentences for desertion, as was the casgydhé First World War (Madsen 1999). Of the eight
Canadian Forces personnel sentenced to death folenmg Canadian soldiers, only one was carried out
(Lackenbauer and Madsen 2007). Private HaroldpoBeingle of Flinton, Ontario had lied about hiea
during enlistment, and fought in Italy at the agd® He deserted after experiencing shell shjmiked a
gang of black market profiteers, and eventuallydeoed another Canadian deserter who was in the same
gang. Pringle was executed by firing squad on % 1945, and remains the last Canadian soldier ¢éxdcu
by the Canadian Military (Clark 2004).
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hard labour. Upon learning his fate, the reactib@®ssenbach was eerily similar to
Neitz, as he stated “I do not understand yourgesti
Proceedings dealing with war crimes committed reggaCanadian personnel
during the Pacific were fraught with difficultiasot the least of which stemmed from
Canadian war crimes regulations. These difficaltiere captured perfectly in a
statement regarding Canadian representations atsTat Hong Kong that was read to the
House of Commons in 1946:
Canadian participation in the trials of the ledsereastern war criminals has been
complicated by the fact that under existing intdoral arrangements military
courts for the trial of such war criminals may b#yoconvened by states now in
occupation of areas formerly dominated by JaparrebMer, under the war
crimes regulations (Canada), Canadian military tsocein only be convened by
senior officers in command of “Canadian ForcesigsiCanada has had no
occupation force in the far east, no such countccbe convened in that ar&4.
Despite the fact that Canada could not indepengéontt war crimes trials,
arrangements were made with the UK and USA to seratire of Canadian officers
responsible for the following: a) to assist in todlection and collation of further
evidence of atrocities against Canadians b) tistassproviding the United Kingdom (or
United states) evidence that was in Canadian hajds,request military courts be held
by the UK and USA, if Canadian victims were invalvend gorima facie(i.e. appears to
be correct at first glance) case is establisheth d¥sist in prosecution of Canadian
cases, and e) to act as liaisons with other warasgiofficers.

In the end, Canada followed the above agreemehettetter, and sent

representatives, some of whom acted as prosectadis trials of individuals who had

1% MG 30 E 567 Vol 1 (G.B. Puddicombe Fonds), Fil2 ‘House of Commons Debates Vol LXXXV” —
No 22 Friday 12 April 1946.
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committed war crimes against Canadian soldiersiléfhis agreement functioned
relatively smoothly on the ground level, it creatadawkward situation in which two
different definitions of war crimes were being usath respect to crimes committed
against Canadian soldiers:

It is interesting to note that the definition of &VCrimes” employed in the

prosecution of Far Eastern War Crimes is diffefearn that employed in the case

of European War Crimes. With respect to the latidtar Crime” was defined by

P.C. 5831 of the 3DAugust, 1945, as “violation of the laws or usagewar”;

whereas the Far Eastern definitions includes “tharmpng and waging of

aggressive war, violations of the laws and usaf@sn and inhumane acts.

Thus in the Far Eastern prosecutions, high rankimgy and Navy officers could

be prosecuted on the basis that they planned agddwaggressive war, regardless

of the question of whether they were personallylicaped in violation of the

laws and usages of wif,

Despite the legal contradiction inherent in attangpto form prosecutions based upon
two entirely different definitions of the same canCanada did play an important role in
the prosecution of war crimes trials in Hong Koimgjuding the trial of Major-General
Ryosaburo Tanaka, Japanese Commander Takeo lmpéldlakunga and medical
officer Choichi Saito.

With respect to themes of identity discussed is dissertation, the most
interesting of the Pacific theatre cases involvad&dian born defendants. Kanao
Inouye'® was born in Kamloops, British Columbia. His fathes a decorated veteran
who was one of a small number of Japanese Canadfiarnad fought for Canada in the

First World War. Inouye had moved from Canadaaeah at an undetermined point

prior the outbreak of war. In his capacity asaamstator during interrogations, Inouye

7RG 24 Vol 8074, File NSS 1270-131, Memorandum fthrdge Advocate of the Fleet to CNS, DM (N)
Deputy Minister of Naval Services, and CNP.
198 |nformation regarding Inouye and his trial is dreftom RG 25 Vol 3824.
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was known for being especially brutal toward alh@dian prisoners of war. The
common theory expressed by his victims was thatysung boy, Inouye had been
mistreated in Canada due to his nationality. d¢hstiheories are correct, it was his thirst
to avenge the bullying that was inflicted upon timat led to the commission of war
crimes. In any event, the fact that Inouye wasadam born led External Affairs to refer
his case to the Cabinet and recommend that hibgiamoved to Canada. However,
there was no political will in Ottawa to endorsestfequest, and the trial proceeded in
Hong Kong from 22-27 May 1946.

Somewhat predictably, Inouye’s defence fell alomg lines. The first was that
he was merely a translator, and did not persormdillyse any of the prisoners. Following
this line of argument, Inouye testified that he badn badly mistreated by Japanese
military personnel due to his foreign heritages Becond line of defence was that he was
a subject of the British Empire, based upon thetfaat he was born in Canada, and as
such he was not subject to prosecution in war @itnals based upon the Royal Warrant.
Surprisingly the latter argument was upheld byrthigary commander in the area who
was the confirming authority in the trial. Desptite fact that a verdict of guilty had been
reached, with the death penalty being deemed theppate punishment, on 19
November 1946 the court was ruled to have no aifyhorcontinue the trial due to
Inouye’s status as a British subject. This rulimgwever, was not the last word on the
matter. As a subject of the British Empire who katluded with the enemy, Inouye was
charged with treason and was tried in a Hong Kawigan court from 15-18 April 1947.
His defence quickly adapted to the new chargespaegskbnted the argument that Inouye

had abandoned any allegiance to the crown whenalsesworn into Japanese military
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service, and was thus not a British subject duttiregtime under consideration. This
defence was unsuccessful, and Inouye was fountyguite again on 22 April 1947 and
once again the sentence was death. Inouye waseuoadscape this fate a second time,
and was hung in Stanley Prison in Hong Kong on Agust 1947.

The Inouye trial was not the only war crimes ttredt dealt with complex issues
revolving around the definition of war crimes aster”, and the commission of war
crimes by Canadian citizens. In March of 1946Rb& Osborne Barracks, located on
Tuxedo Avenue in Winnipeg, were converted into arttwuse (Brode 199797 In this
trial several members of the British forces, and mrember of the Canadian forces, stood
accused of a variety of offences, including margitéer and collaboration. The rules of
the court, as in all trials involving Canadiansttsi@mmed from events in the Pacific
war, were based upon British military law rathartifCanadian law. The court tended to
be lenient in the sense that the harsh realitif@frl a Japanese prisoner of war camp
was always a mitigating factor in determining gaitid punishment. For example,
Sergeant J.J. Harvey of the Royal Medical Corpsdaccharge of manslaughter
stemming from the death of a Canadian prisonerasf(Rrivate John Friesen of the
Winnipeg Grenadiers), who passed away as a resalbeating Harvey had inflicted.
Harvey described the event to the court, outlifiog the Canadian entered into the
hospital suffering from malnutrition. Friesen bewahysterical, which forced Harvey to

subdue him physically due to the absence of sesatvthe hospital. Harvey clearly

199 There are no official records of these proceedifigsis account is based on the summary of events
found in chapter 10 dfasual Slaughters and Accidental JudgméBtade 1997). Brode based his
account of these events on newspaper coverage titrte the trial was taking place, and of testimesrof
several of the key withesses.
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expressed remorse over the death and the coudhwias composed of veterans,
acquitted him of the manslaughter charge.

The last of the trials held in Winnipeg was th€ompany Sergeant-Major
Marcus Tugby. Japanese punishment for even miffiemses in prisoner of war camps
was severe. To mitigate such punishments in thegHkong camp, a “Big Four” of
senior non commissioned officers (NCOs) was form€&de Big Four controlled life in
the camp to a large degree, and ensured that prisocomplied with camp regulations.
They also inflicted punishment (albeit not as hashhe punishment one would receive
from the guards) upon other prisoners who brokeutes. Tugby became a part of the
Big Four on the recommendation of the only Canadiiner in the camp, who asked
Tugby to restore discipline that was rapidly detexiing amongst the men. The court
was sympathetic to the impossible situation Tugiy been in, and acquitted him of
eleven of twelve charges.

The respective cases of Tugby, Harvey and Inowges the first instances in
which Canadians were accused of committing actscthad fall into the category of war
crimes. However, with the exception of the firsbliye trial when the citizenship of the
accused was in doubt, the labels “war crimes” amar‘criminals” were not used.
Instead, specific crimes that fall under the awspif either the domestic criminal code
or military law were listed in the indictments. i§linguistic shift, coupled with
exclusionary laws within Canada that came into dpelaring the war, functioned to

preserve the vestiges of a Canadian identity treatlpded war criminals.
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6.2 “A constant source of difficulty”: Identity, M igration and Borders

The criminalization during the Second World Wagobups from specific nationalities
living in Canada was reminiscent of the proces$exdusion that occurred in Canada
during the Great War. The War Measures Act pravithe legal basis for the
establishment of 23 internment camps during the war Order in Council passed in
1940 initially defined “enemy aliens” as all persasf German of Italian “racial origin”
who became naturalized British subjects after t&Ssber 1922 as “enemy aliens”
(Caccia 2010). Ironically, interned German antldtaCanadians had fewer rights than
the 34,051 German and Italian prisoners of war @dus 26 compounds across Canada,
who were protected by the Geneva Convention (R&g89).

The 500,000 individuals of German heritage livingCcanada represented the
single largest ethnic group in Canada, and offscrathin the Royal Canadian Mounted
Police feared that an espionage apparatus had dowitlein this group. As noted by
Robert H. Keyserlingk (1985), this fear was unfoemhch two respects. First, the belief
that Germans living in Canada were exceptionalyaldo their homeland was deeply
flawed. Only 18% of the Germans living in Canadagrated directly from Germany,
while the remaining 82% living in another (usudyropean) country prior to entry into
Canada. Second, no evidence of subversive actwmitgng German-Canadians was ever
uncovered.

The exclusion process was not limited to Italiad &erman Canadians. A
further Order in Council outlawed the Communisttizarhich was an unusual move
considering the fact that Russia, which was a lagyemunist nation, was as ally during

the war. The RCMP, who had a long standing biasnaty Communist organizations
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within Canada, immediately targeted Communist oiggions for infiltration and
surveillance. The extent to which the RCMP momitb€ommunism, rather than
Fascism, is evident in a communiqué from the Piftir@ster’s Office from 1940, which
states that, based upon RCMP surveillance acsyit@ne would scarcely realize that
Canada was at war with Germany" (cited in KeysgKif©i985: 219). Many prominent
members of the business community applauded éR@MP seized the opportunity to
settle old scores with Communists in Canada imtrae of protecting national security.
Following the bombing of Pearl Harbour on 7 Decenitf41, the Canadian
Government issued an Order in Council authorizhnggremoval of enemy aliens from
areas within 100 miles of the Western coast. Whenwas implemented in March of
1943, 22,000 Japanese Canadians were given 24 iatizse before being moved to
internment camps (Caccia 2010). The internmeth®flapanese was different from
other groups because the process of exclusion agsed and more severe. For example,
the property of interned individuals was confisdabg the government and sold in order
to fund the internment. A further example of tlepth of the stigmatization, as well as
the tenacity of the exclusion, is that while inenfrAustrian and Italian Canadians were
being released as early as 1941, and many Germead@as were being released in
1943, interned Japanese Canadians were not alltmareturn to Vancouver until 1949.
Along with establishing policies directed towarteey aliens living within
Canada, the government was forced to make impadaisions regarding the
immigration of displaced persons into Canada folimgithe war. This issue was
particularly vexing because ardent Nazis and susgegar criminals were likely to

attempt to enter into Western nations, including&@ka, amidst the tide of refugees. The
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Allies initially conducted military screening ofdke refugees to determine whether an
individual was a collaborator, perpetrated war esinvolunteered for service in the
German army, or was\élkdeutscl{Margolin 2000b:11). Such screenings began almost
immediately after the Allied invasion of Europedantensified as territory was gained
and prisoners captured. The main issue becanmek @idoth physical and human
resources to screen thousands of refugees whooeewerging into camps. The
following daily report issued by an interrogatorane of the screening camps illustrates
how officials became overwhelmed by the sheer veloficases:
With the approach of winter the accommodation sibmefor Camp 030 is
becoming increasingly difficult. Quarters have &fbund in which the
comparatively sedentary work of interrogation carchrried out and furthermore
some kind of suitable accommodation has be to pswyided for the increasing
number of detainees. The accommodation and seg@egdtknown German
agents is a constant source of difficulty and thoagangements have been made
for this category to be confined in prison of ANTWE the already overcrowded
state of this prison renders the complete seguafiindividuals impossibl&
With segregation of detainees quickly becoming isgtae, the likelihood of receiving
unprejudiced information from the individuals iretbamp was seriously undermined.
Large numbers of displaced persons moved througbouttpe, leading to a
massive refugee crisis (Margolian 2000b). Largklg to pressure exerted by Allied
nations to accept refugees with the goal of allawggan emerging displaced persons
crisis, immigration laws were gradually relaxedd approximately one million people

left Europe for Canada. Canadian immigration pdoces were directed toward

screening out “unsatisfactory” groups such as:

1ORG 24 Vol 16, 408 File 2383 #5 Canadian Inteatimmn Team (Camp 030), Oct 31 1944 in “General
Comments.”
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Anyone who had collaborated with the enemy duri®gdt45, had past
connections with a foreign intelligence servicej damonstrated sympathy with
fascism, Nazism, or any other undesirable politieakts (including, presumably,
communism), or was seeking asylum from a countti widuly constituted
government. (Margolian 2000b:39)
This marked a complete change in approach from gration policies that dealt with
possible war criminals entering into Canada afterRirst World War, as voluntary
membership in particular groups replaced what yweesumed to be ascribed racial
categories at the core of the criminalization psscelndividuals were simply never asked
whether they had committed war crintéb.Rather than attempting to exclude all
Germans through immigration guidelines, the Camag@/ernment actively courted
select groups (such as scientists) that were itethtas being able to benefit Canada.
Although race was removed from discussion of wanes and war criminals,
ethnicity, which refers to a group of people wittased traditions and heritage, emerged
as a key issue. Following the war, when the shaerber of immigrants quickly
overwhelmed immigration officials, very few immigita were adequately screened, and
the vast majority was cleared within 14 days (Matad Charendoff 1987). One group
that initially did not gain entry into Canada whs Galicia Division, a group of
Ukrainians who voluntarily entered into the Waffé8. While the group settled in the
United Kingdom, the status of their application visasly debated among Canadian
officials, who in 1947 once again denied their gjuo enter Canada. However, their

application for admittance into Canada was brobgiidre the House of Commons in

1950 by Liberal backbencher John Decore, and tbkilpition against their entry was

M1 This omission became important during the contaamycera, and the implications of this will be
discussed in Second 8.1.
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lifted. While this move was popular among the Wkien community in Canada, who
argued that the unit did not participate in any wames (McCarrick 1990: 172), the
Jewish community was stunned by the decision (Trrapd Weinfeld 1988).

Procedures that came into being during this tirreevdesigned to screen out
groups espousing ideologies that were repugnafat@adian values. However, one
group that bypassed screening procedures wherirgnieto Canada was former German
scientists. Under the name “Operation Matchbof’G&rman scientists, some of whom
had previously utilized slave labour while workifog companies such as I.G. Faben,
were secretly sent to Canada by British intellige(fdunt 1991: 35). By the time the
Deschénes Commission investigated the matter 6,188 secret section of the
Commission’s final report listed 55 German scidatigho were covertly living in
Canada. The decision to allow German scientisis nad utilized slave labour into
Canada, coupled with inadequate screening mechad@nmmmigrants at the close of
Second World War, set the stage for the furthdomstulation of war crimes and war

criminals that occurred during the contemporary era

Summary of Section IV

Domestic pressures initially had a greater implaah tinternational law in the Canadian
criminalization of war crimes during the Second Wi ar era. Although the Canadian
government preferred to keep international tribsir@dlan arm’s length, pressure from
Canadian citizens to hold individuals responsibletfie mistreatment of Canadian

prisoners led to creation of an Order in Counal fbrovided the legal basis for Canadian



174

war crimes trials. This legislation could not ippked in the Pacific Theatre of war due
to the fact that Canada had no occupation forgaaoe, so Canada’s participation in war
crimes trials in the Pacific Theatre was limitegsémding legal representatives and
advisors to war crimes trials held by the Britistdar authority of the Royal Warrant.
Even when the Canadian legislation led to the foionaof Canadian trials, it was applied
by military judges and lawyers. The Canadian anatization of war crimes thus played
out across three distinct legal systems: Canadialian law, British military law, and
Canadian military law.

From the perspective of civilian jurists in Canadar criminals were ordinary
people caught in extraordinary circumstances. fBatdactors, specifically carnage of
war, became thsine qua norof this highly contextualized account of the natwar
crimes. Immigration screening protocols implemdrdaring the post war period drew
upon similar assumptions, as individuals were ed@tlifrom immigration to Canada on
the basis of voluntary (association with Nazi regjmolitical affiliation) rather than
compulsory (military service, German citizenshiggtbrs. However, military personnel
charged with carrying out Canadian war crimesgragerated under a different set of
assumptions regarding war crimes. External facgarsh as duress and superior orders,
were not given any weight during Canadian war csitnals. The small number of
individuals who stood accused (particularly thosmwere defendants in trials held by
the Canadian Air Force) became symbolic representadf all those who committed
war crimes against Canadians during the war, and sugjected to harsh sentences.

Canadians were categorically excluded when wanmingls were defined as

members of “uncivilized” races. However, Canadiemsld conceivably be war
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criminals if such individuals were conceptualizedoadinary people caught in
extraordinary circumstances. Although the netrohimalization did not widen to the
point in which Canadian were prosecuted for wanes committed against the enemy, a
very small number of Canadians were charged withes committed against Canadian
prisoners of war. In all instances the prosecustiware conducted under British law for
offences stemming in Pacific Theatre and, despeddct that the prosecution of
Canadians stemmed from the mistreatment of Cangdisoners of war, the defendants
were prosecuted for a series of individual offenoeder British military law rather than
war crimes. This was largely due to the fact thatRoyal Warrant was directed solely
toward members of enemy nations. However, thetire of the Royal Warrant, and the
lack of prosecutions for Allied soldiers who hadrouoitted war crimes, suggests that a
residual categorization of war criminals as belmgeénemy “other” continued to shape
war crimes policy and legal practice.

A further residual categorization was evidentha éxclusion of groups of
Canadians on the basis of ethnic identity. Dutivgwar, individuals of German, Italian
and Japanese heritage were subjected to forcezhtEo into internment camps. Racism
was a significant factor during this componenthe triminalization process, as Japanese
individuals were interned for a longer period ofi¢i than other groups, and land and
property owned by Japanese individuals was cortégdda order to pay for their
internment. The belief system of RCMP leadersrdauted to a significant widening of
the net of criminalization, as Communist groupsenslectively targeted for surveillance

under policies designed to protect Canada from grsaoteurs.
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Although the assumption that anyone could be aowarinal underpinned the
establishment of Canadian war crimes legislatioa,criminalization process was
specifically directed toward either external thee@nemy soldiers prosecuted for war
crimes, unwanted groups attempting to enter intoa@a in the post war era) or
marginalized groups within Canada (ethnic groupgiraiting from enemy nations,
communists). War criminals were thus outside efibundaries of Canadian identity,
and the belief that Canadians would never commitasines was buttressed by the
Canadian criminalization process. The prosecusiocbanadians under British law posed
significant challenges to the notion that Canadigosld never commit war crimes.
However, the belief that war criminals were ordinpeople caught in extraordinary
circumstances, which was all but abandoned in Janadar crimes trials held in the
European Theatre, once again emerged during thaeijdég trials. The belief that war
criminals were an external threat was preservetivorbases: (1) the accused were not
specifically charged with war crimes; and (2) tloatext (Japanese POW camps) was
interpreted as being the cause of criminal conducich meant that the accused would
return to being upstanding citizens once the war oveer and they were on Canadian
soil. The trial of Inouye also failed to signifrdsy challenge the belief that war criminals
were an external threat because in the end the loichis crime was an undying loyalty

to Japan.
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Section V: The Contemporary Era

With the goal of establishing a larger context imeia Canadian policies toward war
crimes and war criminals were formulated, Chapteegdins with an overview of
important changes in relevant international law teurred in the post World War 11
era. During the Cold War era key Conventions vpaesed by the United Nations, but
the bitter division between Eastern and Westerionatmeant that the dream of an
international court was beyond reach. However, ekiio courts were used to prosecute
Nazi-era war criminals. The end of the Cold Warkad a new phase of international
justice. International Criminal Tribunals were th&llowing genocides in the former
Yugoslavia and Rwanda, and the passage of the Sbatete led to the establishment of
the International Criminal Court.

Chapter 8 provides an overview of key developsmenthe Canadian
criminalization of war crimes, crimes against humhaand genocide during the
contemporary era. This includes an account of thieyDeschénes Commission was
formed, the ways in which this Commission formutiaits recommendations, and the
impact of these recommendations upon the crimiatadin of war crimes, crimes against
humanity and genocide in Canada; an analysis dfiddeof Imre Finta and the impact of
the not guilty verdict; the creation and applicataf new war crimes legislation based
upon the tenet of the Rome Statute; and the prtisecof Canadian soldiers stemming
from events in Somalia inquiry and Afghanistan.e inosecution of Canadian soldiers
posed a significant challenge to the assumptionviaa criminals are an external threat,

and the construction of a Canadian identity thatilmded war criminals.
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Chapter 7

The International Criminalization of War Crimes in the Contemporary Era

During the First and Second World Wars, the Camadiaminalization of war crimes and
the international criminalization process crystatl at the same historic moment.
However, the contemporary era in the criminalizatwé war crimes in Canada began
with the Deschénes Commission which, although gitbugaking, was not a watershed in
international law. This chapter will address tssue by dividing the international
criminalization into two eras based upon the rise fall of the Cold War. During the
Cold War era (circa 1947-1989), the most importeevelopments in the international
criminalization process were the birth of the Gedeconvention and the Universal
Declaration of Human Rights, and the use of doroesturts in the trial of Nazi-era war
criminals. The most significant developmentshia international criminalization
process following the end of the Cold War werelilith of international criminal
tribunals in the former Yugoslavia and Rwanda,ghssage of the Rome Statute, and the

establishment of the International Criminal Court.

7.1 “Any peace loving civilization”: Key Developmats in International Law

during the Cold War Era

As was the case during the First and Second WoHdd &kas, Canadian responses to war
crimes and war criminals during the contemporaayveere situated within key
developments in international law. Among theseettguments was the formation of the

United Nations, which led to the passage of thed@iele Convention and the Universal
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Declaration of Human Rights; the use of domestigrisoto try war criminals; the
establishment of international tribunals followiggnocides in Rwanda and the former
Yugoslavia; the creation of the International CnaliCourt; and the widening and
extension of the criminalization process throughiticlusion of non-state combatants
and the application of universal jurisdiction bynaiestic courts.

The Nuremberg Trials provided a brief glimmer ophk to individuals who
pressed to try to establish a permanent internaticnmminal court. However, in light of
the politics of the Cold War—which polarized theotaompeting world powers—it was
quickly apparent that such a court would not baldsthed (Hagan and Greer 2002).
Furthermore, with the onset of the Cold War inltdte 1940’s, which prompted the need
to establish a strong, democratic Germany to biteope from the spread of
communism from the East, the political will to conie prosecuting Nazi perpetrators all
but evaporated. Governments of the Commonweat#ived a telegram on 13 July 1948
from the British Commonwealth Relations Office agkthem to cease prosecutions of
Nazi war criminals. The British provided the fallmg rationale for this decision:

Punishment of war crimes is more a matter of disgaging future generations

than of meting out retribution to every guilty imdiual...it is now necessary

to dispose of the past as soon as possible. (atedrvis 1998: 2)

The necessity to dispose of the past stemmed thenfact that the continuing war crimes
trials were unpopular amongst German citizensfadh many German citizens pointed
to ruined and bombed out cities, occupation byifpr@owers, and the loss of loved ones
during the war (including many who were alive buslaved in Russian work camps) to

argue that they were, in fact, victims (Kellenb2€93). The continuing trials were
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viewed by many Germans as yet another examplesofdbntinued victimization during
the post-war era.

Despite the fact that the implementation of aenmational court was put on hold
once again, the formation of the United Nation&945 led to other key international
developments related to the prosecution of waresiand crimes against humanity, such
as Universal Declaration of Human Rights (which watgied on 10 December 1948)
and the International Convention on the Preverdioh Punishment of the Crime of
Genocide (ratified on 9 December 1948). The lagguaithin the Universal Declaration
of Human Rights embodied an important shift withamel to how the category “war
criminal” was constructed. The preamble of thewhoent states that “disregard and
contempt for human rights have resulted in barb&emtis which have outraged the
conscience of mankind.” Individuals who commitlious act, such as war crimes,
crimes against humanity and genocide do so bet¢hagédave a disregard the rights of
others. This is a dramatic shift away from theetéenth and early twentieth century
perspective that such acts were committed by barbatividuals from inferior races.
The ratification of the Universal Declaration of idan Rights set the stage for Non-
Governmental Organizations to track human rightssab and draw attention to
atrocities. This increased scrutiny representeidngortant “soft control,” because
public pressure could be brought to bear upon gr@mgaged in genocidal action and
human rights abuses (Maogoto 2004: 134).

The issue oéx post factdaw plagued war crimes trials following both thedEi
and Second World Wars. The passage of the Comveati the Prevention and

Punishment of the Crime of Genocide (commonly knasithe Genocide Convention)
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on 9 December 1948 provided a legal basis for thegzution of perpetrators of
genocide, which was defined as the intended degiruof national, ethnic, racial or
religious groups. The Genocide Convention formetth la legal basis under international
law to treat genocide as a crime, and universadigation for its punishment (Van der
Vyver 1999: 287). While the Holocaust clearly ughced the formation of the Genocide
Convention, the Cold War was a lesser known buakgimportant driving force behind
the terms of the final agreement. Neither the &thibtates nor the Soviet Union would
endorse articles that would lead to criticism anad@mnation of their conduct (Lippman
1998). For example, Soviet influence preventedipal groups from being listed
alongside national, ethnical, racial, and religigusups within the convention (Power
2002). The Genocide Convention was thus simultasiggrogressive and regressive. It
was progressive in the sense that it provided @ legans to prosecute individuals who
were involved in carrying out genocide. On theeothand, the Genocide Convention
was regressive in that it excluded the types ohes likely to be committed by the most
powerful nations which, in effect, reinforced thaibf in the West that perpetrators of
such crimes were part of “other” nations (i.e. tyyges of state crimes committed by less
powerful nations were criminalized, while the typéstate crimes committed by the
most powerful nations were not).

Although major powers such as Great Britain, timétédl States and Russia had
agreed that war crimes trials would close withehd of international tribunals in 1948,
the call for the punishment of war criminals did ead. While the direction of the
criminalization of war criminals was establishetbtigh the Human Rights and

Genocide Conventions, as well as the precedenthreeigh the Nuremberg and Tokyo
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Tribunals, the lack of a permanent internationaircaneant that war crimes trials had to
be conducted in domestic courts. Furthermore tddiee lack of political will to pursue
cases against Nazi war criminals, it was left tdimaded groups and individuals to
advocate for such trials. The most important @hsmdividuals was Simon Wiesenthal,
who was a concentration camp survivor. At theeloisthe war, Wiesenthal had
established the Jewish Historical Documentationt€eo gather evidence for the
prosecution of Nazi war criminals. However, whiea political will to continue such
prosecutions ended, Wiesenthal turned over alh@fites except one, that of Adolf
Eichmann, to the Yad Vashem Archives in Israele €iidence that Wiesenthal
continued to collect led to Eichmann’s capture arrdst in Buenos Aires in 1960, and a
subsequent trial in Israel in 196%.

The Eichmann trial led to moral questions regaydire nature of war criminals
as well as legal questions regarding their appr&@barand punishment. Eichmann was a
bureaucrat who was involved in “almost all aspeéthe concentration camps,” from
transportation of groups targeted for exterminatmthe concentration camps, to
selecting locations for the camps, providing swggplnd issuing orders to kill (Lippman
1982: 4). Despite the fact that Eichmann’s infeemwas evident at all stages of a killing
process that led to the deaths of millions of pepgliring the trial—which was broadcast
in Israel—he appeared to be an ordinary individ&hile individuals accused of war
crimes and crimes against humanity had in the lpest conceived as being barbaric or

uncivilized, the killing machine of the Third Reialas largely run by petty bureaucrats

12 gyccess in bringing Eichmann to justice led Witsarto continue hunting former Nazis and, by the
time of his death in 2005, Wiesenthal had beenlidwith the capture of more than 1,100 Nazi war
criminals.
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who approached the task of extermination in theesame way that they would
approach running an efficient factory (Bauman 198R)ere was a “banality of evil”
among individuals like Eichmann that was markea lgyspassionate approach to mass
murder (Arendt 1963).

Although international law established the gendnadction of the criminalization
of war crimes, the prosecution of war criminalslomestic courts meant that the socio-
historic setting of the nation hosting the trigflwenced how the criminalization process
played out. For example, although the fact thahBiann should stand trial was not
disputed, the fact that the trial would take placksrael, which did not exist at the time
of Eichmann’s offenses, raised important legal tjaes relating to jurisdiction. The
principle of universal jurisdiction, which allowssavereign state to prosecute crimes
outside of its territorial boundaries, was appliedhis case by the trial judges and upheld
by the Supreme Court of Israel. While universabkgliction had been applied
predominantly to crimes such as piracy and theesleade, the Israeli courts ruled that
the Genocide Convention extends this principleritmes against humanity. This
interpretation of universal jurisdiction is questable because no convention regarding
universal jurisdiction had ever been ratified (Rayd 2003a: 16) and, as a result, the
application of universal jurisdiction had not beeell established in either domestic or
international law (see Reydams 2003b; Reydams 2@¥&siouni 2001: 83). The
inherent issues regarding universal jurisdictiomex@dmpounded because Eichmann was
abducted by Israeli agents while living in Argeatiand brought to Israel to stand trial.
The response of the Argentine government was taddrikichmann’s immediate release

and extradition to Argentina as well as the extradiof those who carried out the
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capture (Lippman 1982: 7). Although these demavet®e not ultimately met, the debate
regarding this issue reached the United NationgrevArgentina presented the case that
all states should condemn the Eichmann proceedindise basis that they threaten the
safety and security of all refugees and immigréwtso seek protection outside of their
native land” (cited in Lippman 1982: 9).

Other issues, including whether an internationbuhal was a more appropriate
venue for dealing with the Eichmann case than aeliscourt, and regarding whether a
domestic Israeli court could render a fair verdigtre also hotly debated both inside and
outside of Israel (Arendt 1963). These issues walefounded with respect to the main
motivations for the capture and trial of Eichmawhjch were more closely related to
themes of Holocaust education, remembrance, anggroity than to justice:

The Israeli government perceived the trial astacle for educating the peoples

of the world—and Jews in particular—concerningdaegers of totalitarianism,

to chronicle the suffering of the Jews during Tierd Reich, and to demonstrate

the justification and necessity for the Jewisliestd Israel. (Lippman 1982: 12)
From a legal standpoint, the state of Israel hapt@piated the right to speak on behalf
of all Jews murdered during the Holocaust—a righat tvas not challenged by European
states at the time, or by Jewish groups who coale Ipetitioned the court for separate
representation during the proceedings (Shapira)20@dan exchange between the
defense and prosecution at the outset of the thalgefense argued that despite the fact
that Eichmann’s crimes were against the human thedact that Eichmann lived as a
law-abiding citizen after the war showed that “humais under no danger from
Eichmann” (cited in Lippman 1982: 22). The progsasurebuffed that “any peace

loving civilization has the right, nay the duty,ttg a person charged with crimes against
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humanity” (cited in Lippman 1982: 22). Eichmannswaarged and tried and convicted
on all counts under Israel’'s Nazis and Nazi Colfabmrs (Punishment) Act of 1950,
which deals with “crimes against the Jewish pedpteimes against humanity” or any
“war crime” that was perpetrated by Nazis and thecomplices in any country of
Europe under the Nazi regimi&.He was executed at a prison in Israel on 31 M#219
The influence of international law upon domestimnalization processes varied
from nation-state to nation-state. For exampkgrées of war crimes trials were initiated
in West Germany only months after the Eichmannicerdrhese trials came into being
largely as a mechanism to offset possible politigbut stemming from the fact that
other nations were charging Nazi war criminals whifest Germany was not (Lipmann
1982; Arendt 1963). The most important of themdswas the Frankfurt Auschwitz
trial, in which key individuals who were directlgvolved in the killing process at
Auschwitz were placed on trial at Frankfurt fron639%65. The Frankfurt Auschwitz
trial, like the Eichmann trial, illustrated the iomance of venue. Rather than being
rooted in Control Council Law No. I8¢ this trial was instead grounded within German
laws that were in effect during the time of the @@t World War. The decision to utilize
existing law over Control Law No. 10 stemmed frogneyal factors: 1) the German
criminal code that had been entrenched since 1&&linveffect during the entire period

of Nazi rule, and contained prohibitions againstaeu that could form the basis of the

113 Eichmann was charged with four counts of Crimesiragi the Jewish People, three counts of Crimes
against Humanity directed against the Jews, fountoof Crimes against Humanity directed at other
groups, three counts of membership in a “hostilmical organization” and one count of War Crimes.

14 The Control Council was made up of commanders feanh of the four post-war occupation zones.
The IMT at Nuremberg, which focused upon “arch @nims”, proceeded under the authority of the London
Charter. Control Council Law No. 10 utilized tlegél framework established at the IMT, and provided
the legal basis for further prosecutions of indists accused of war crimes who were not considerbe
arch criminals by the IMT.
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trial; 2) the German constitution, which was sugieehonly from the period of 1945-
1949, expressly prohibited retroactive laws, inolgdhose established at the IMT; 3) the
German judiciary was increasingly reluctant to workler the constraints of laws
imposed by foreign powers, which led to the evdmuahibition of the use of Control
Council Law No. 10 in German courts in 1951, anééyman citizens often viewed de-
Nazification proceedings enacted under Control Cowaw No. 10 as being unjust
(Wittmann 2003).

The criminalization of war crimes in Germany, dhbugh domestic German law
rather than international law, had a profound ieflce upon both the types of charges
found in the indictment and the purpose of thd.tri&temming from a strict focus on
categories of crime, as well related mitigatingdas and punishments, found within
German Penal Code of 1871, charges of war crimg€i@ames against humanity were
not used in the proceedings. Furthermore, whaelMiT held at the end of the Second
World War was self-consciously concerned with dgsthimg an accurate history and
catalogue of Nazi war crimes that could be usetute generations (Conot 1993), the
local courts at Frankfurt were only interestedstablishing criminal responsibility under
German Law™® In this way, the Frankfurt trials differ considéty from the
domestically run war crimes in Turkey following tRest World War, which established
an historically invaluable catalogue of crimes catted against the Armenians.

The decision to utilize the German Penal CodeBa@fllas the basis of the trial had

important repercussions both in terms of who wdaddound guilty, and the nature of

115 A report was prepared by historians that outlittedhistory of the Nazi movement and the
concentration camps, later published in book fosfilee Anatomy of the SS Stéteausnick and Broszat
1970), was not used during the proceedings bedhageadges did not view it as being relevant (Atend
1966).
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that guilt. German legislation relating to murdeakes an important distinction between
principal perpetrators and accomplices which sigaiftly influenced the course and
outcome of the trial. The category of principatgegrator is considered to be far more
serious than accomplice, and the latter was thedation of charges against those
accused at Frankfurt. Guilt under the greatergiés established by showing individual
initiative on the part of the offender, and motigas are interpreted as resulting from the
individual disposition of the offender: “lust foilling, sexual desire, treachery, cruelty,
and other base motives” (German Penal Code Paraciéd in Wittmann 2003: 511).
The novelty of the Frankfurt Auschwitz trial wastliormer Nazi guards stood trial for
violating the domestic legal norms and regulatithrag were in place under the Nazis,
rather than for violating international law (Pen@8€6).

Although the entire Auschwitz complex was the moted target of the
prosecution, reliance upon the German Penal Cadeeli the conditions for successful
prosecution to proving individual guilt: individsalvere found guilty only if they
engaged in killing outside of the establish pararsedf German law and camp
regulations. Wittmann (2003) correctly notes thatradox developed at the Frankfurt
Trials: as prosecutors came closer to achievingnaiction by the standards of German
law, which focused upon individual guilt and inmeotivation of the perpetrators, the
trial became increasingly removed from understamtiie horrors of state sanctioned
mass murder. In the end, while all were charget thie greater offense, the majority of
the defendants were found guilty only of the lesgBanse, and the structure of

Auschwitz complex was never put on trial.
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7.2 “An opportunity has been regained”: Key develpments in International
Law following the Cold War Era
The end of the Cold War, symbolized by the desimnabf the Berlin Wall in 1989, led
to a renewed focus on international measures falirdgwith war crimes and genocide.
A sense of optimism developed surrounding the piatleof international law to deal with
difficult issues, as is evidenced in a speech gteghe United Nations in 1992 by then
Security General Boutros Boutros-Ghali:
[A]n opportunity has been regained to achievegiteat objectives of the UN
Charter—a United Nations capable of maintainirigrimational peace and
security, of securing justice and human rights @ngromoting, in the words of
the Charter, “social progress and better standartife in larger freedom.”
(cited in Maogoto 2004: 143)
The opportunity for change in the ways in which thé Charter could be applied
described by Boutros-Ghali was immediately appardiie International Tribunal for
the Prosecution of Persons Responsible for Sexialations of International
Humanitarian Law Committed in the Territory of thermer Yugoslavia Since 1991
(ICTY) was formed in 1993 under Chapter VII of tiil Charter.
There was concern among member states of the atNlé implementation of a
war crimes tribunal could prolong the conflict. Wwkver, the view that such a tribunal
was necessary eventually won Otftdespite protest from the Republic of Yugoslavia

that such war crimes trials were a matter for daimesurts. Three reasons are

commonly presented to explain the establishmeniGh&': (1) it deflected criticism that

116 Negotiations were not possible with the prospésuch a tribunal on the table, and the end resatt
that the investigative body of the ICTY was draaticunder-funded, receiving only $1.3 Million tarcy
out their investigations (Maogoto 2004: 153). Tlei to the termination of the Commission of Expénts
April of 1993, which had the effect of obstructitige prosecution of high ranking officials (Bassibun
1993).
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more direct measures were not taken to prevenathes conflict, (2) domestic courts

were unwilling or unable to deal with the perpeairatof war crimes and genocide, and
(3) a great deal of international pressure to ‘aimathing” about the alleged atrocities

arose as a result of a public awareness campaigchad by NGOs:

The ICTY was not established because of the sitrimalue of punishing war

or of upholding the rule of law; rather, it cant®at as a result of the

mobilization of NGOs. (Maogoto 2004:145)

Despite the success of NGOs and dedicated indildoastablishing the ICTY,
however, the lasting legacy of the Cold War immtalyamade its mark on the process.
The group charged with creating the ICTY and makingork had only the Nuremberg
Charter and CCL No. 10 as models, and these lagaliments were 50 years old and
hardly contemporary (Johnson 2004: 369).

While the laws and customs of war could be vieagdalling withinjus
cogens;*’ the procedures for the prosecution of offensegingl@o such laws is far from
clear. Although the ICTY explicitly rejected “pragsive” interpretations of
international law, instead opting to carefully raself within existing customs and
procedures (Johnston 2004: 371), 154 rules of preeand evidence were created
(Meron 2004: 521). Furthermore, such rules camtihto shift and evolve based on
practical experience within the courtroom. Judidecisions also greatly impact on
existing international laws. William Fenrick (19983) argued that:

Judicial decisions affect the development of #vwe o6f armed conflict insofar as

they address legal lacunae (treaty negotiatorandrdo accept gaps in the law—
judges cannot), as they add flesh to the baresohieaty provisions or to

117 Jus cogensefers to a principle or norm within internatiotealv that is viewed as being fundamental,
and that it may not be violated by any country.



190

skeletal legal concepts such as military necessigyroportionality, and as they

identify and give legitimacy to new legal develggmts, such as emergent custom.
In terms of both procedure and the developmemnttefmational law, the work of the
ICTY thus established important legal precedents.

One of the most important of the emergent legat@dents established by the
ICTY is the treatment of rape as a category ofrefée The “ethnic cleansing” that
occurred in the former Yugoslavia, which involvée systematic mass rape of thousands
of women (particularly in Bosnia-Herzegovina), drglebal media attention. Intense
pressure was exerted upon the creators of the IBTNGOs and feminist organizations
to alter the ways in which rape had (and oftenrnatdl been prosecuted by past war
crimes tribunals (Engel 2005). Although the prainin against rape was well
established within the customary laws of W&rand was thus already criminalized (in a
limited sense), rape never appeared among thef listictments during war crimes trials
prior to the ICTY (Niarchos 1995} In the final analysis, while the inclusion of eags
a specific indictable offence within the ICTY Chartlid not create an entirely new

direction for international law (Engel 2005), iddeffectively broaden categories of

18 Theodor Meron (1993: 425) points out that thetani}i codes of Richard Il (1385) and Henry V (1419)
included prohibitions against rape, as did the &rgbode (1863), and rape committed by soldiersunde
“individual volition” had been commonly prosecutednational courts. Matthew Lippman (1997: 158)
cites the inclusion of rape as a category of criaggnst humanity (along with murder and perjunyhe
von Hagenbach trial of 1474. Rape is addressedtinl& 27 of the 1949 Geneva Convention Relative to
the Protection of Civilian Persons in Time of Wiahich describes the offenses against women thatdec
“any attack on their honoin particular against rape, enforced prostitutimmany form of indecent
assault.”

119 For example, article 1(c) of CCL No. 10 makes &ipteference to rape as a crime against
humanity:*® but the position of rape as a category of offehséng the Nuremberg proceedings was
ambiguous due to the linkage between crimes aghaumanity and conflict, the emphasis placed onesim
motivated on racial, ethnic or religious grounti® fact that a population rather than an indivichad to

be targeted, and the necessity to prove high lgwetrnment planning in order to sustain the chafgape
being a crime against humanity (Chinken 1994: 8).
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crimes against humanity and genocide to includesyiseematic use of rape to destroy the
“social viability” of a particular ethnic group (@h2003: 73).

Despite the fact that critical new ground was lbrokn terms of the prosecution of
war crimes, issues emerged from the outset ofGi&'| Judges and prosecutors were
frustrated by the lack of evidence that had bedleated in the first eight months of the
ICTY’s existence (Goldstone 2004), and very fewgepincluding the appointed judges,
believed that the court would ever become fullyrapenal (Casses 2004). As Jonathon
Charney (1996: 64) points out, the authority ofrilevly established tribunal was
challenged in the prosecution of Dusko Fadihich was the first case heard before the
ICTY, on three grounds: (1) the UN Security Couwledl not have the authority to
establish the tribunal, (2) the ICTY’s jurisdictioner national courts was unlawful, and
(3) Articles 2, 3 and 5 of the ICTY Chartétrelate only to international armed conflict,
while the conflict in the former Yugoslavia was @nkestic conflict. The objections were
overruled and the judges determined that ChapteofMhe UN Charter allows such
tribunals to take primacy over domestic courtst tnanes of such magnitude could best
be tried in an international court, and that the&a Convention accounts for grave
breaches of the laws and customs of war in boihtemational and domestic settitfg.
Despite this favourable ruling, prosecutors weralbred by issues related to gathering
evidence, hostile public opinion fueled by the naedind arresting individuals once

evidence had been gathered (Harmon and Gaynor 200#) entire proceedings were

120 Article 2 of the Charter relates to grave breadféaternational law, Article 3 relates to violatis of

the laws and customs of war, and Article 5 relédezimes against humanity.

21 The individuals drafting the Charter for the ICT¥d taken such possible criticisms into accourd, an
only included crimes that were within the scopewdtomary laws of war. Larry Johnson (2004: 370)
points out that Common Article 3 of the Geneva Gamion, which had never been used in cases relating
to individual criminal responsibility, and the Adidinal Protocols of 1977, which had not been redifoy

all states, were excluded.
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also marred by spiraling costs associated withingakir cases with an average legal
defense cost of $360,000 per year, per case (darBe?004)*

A second instance of genocide which captured glatbantion shortly after the
end of the Cold War occurred in Rwanda in 1994ceBawith criticism once again for
inaction during the genocide, in 1995 the Unitediddes established the International
Criminal Tribunal for the Prosecution of Personsptamsible for Genocide and Other
Serious Violations of International HumanitarianL@ommitted in the Territory of
Rwanda and Rwandan Citizens Responsible for Geaarid Other Such Violations
Committed in the Territory of Neighboring StateswBeen 1 January 1994 and 31
December 1994 (ICTR) in Tanzania to try those aedwd the most serious crimes
stemming from the Rwandan genocide. The statuteeofCTR is similar to that of the
ICTY in most respect¥> the exceptions being that the ICTR did not reqgpi@f that an
armed conflict took place in order to establislbanidation for crimes against humanity,
and that crimes against humanity in the ICTR weoeentlearly linked to group policies
than individual decisions (Badar 2004: 87).

Like the ICTY, the ICTR was only able to prosecatemall number of cases
(Yacoubian 2001). The slow and very expensivegedings, expensive prosecutions
occurred in a court in Tanzania, and had littleactpupon average Rwandan citizens:

The largest part of the population, however, itle br no opinion on the matter,

largely because it has little or no knowledgehef ICTR. The main
sentiment in Rwanda regarding the ICTR may welnassive ignorance:

122 The initial legal defense budget was set at $280dpfendant per day, which led to issues relating
whether the court has met the mandate of ensunatghe accused has adequate representation in the
court.

123 An interesting feature of the statutes of bothI@€Y and the ICTR is that the death penalty isaot
sentencing option, which distinguishes these tréltaifrom the Nuremberg proceedings.
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ordinary people know or understand next to notlaibgut the tribunal’s work,

proceedings, or results. (Ulvin and Mironko 20R31)
An added dimension to dealing with war crimes ti@turred during the Rwandan
genocide was the sheer number of suspected pdgrstrapproximately 125,000
individuals were initially detained to await triaind thousands of other individuals either
committed suicide prior to standing trial or fldebtcountry before charges could be laid.
Vandeginste (2003:251) noted that “from a purelgrgitative perspective, it is
extremely difficult to organize criminal trials agat the suspected perpetrators within a
reasonable period of time.” The collection of @nde was a project of staggering
proportions, and there was acknowledgement thajuede resources to fully complete
the tasks at hand were simply not available. Tal d&h such issues, Rwanda turned to
using informalgacacacourts (which literally means “justice on the giasand
international aid poured in to help bolster theald@wandan justice system. The
recognized strengths of tigacacacourts and domestic trials were the ample avditgbi
of witnesses and evidence, the avoidance of exaesests associated with international
trials, and the ability of local judges and lawygrgully understand the crimes that were
being prosecuted (Cassese 2004:4-6). The wealshekgeese informal courts included
issues related to retroactivity, definitions ohees, due process and fairness of trials, and
possible interference from political authoritiesefens 2005).

The establishment and success of Internationahi@al Courts following the
genocides in the former Yugoslavia and Rwanda gthemed the argument that a
permanent International Criminal Court was needEak first step in the process of

creating the International Criminal Court (ICC) whe adoption of the Rome Statute in
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1998. The Rome Statute established ICC jurisdiabieer crimes against humanity,
genocide, war crimes, and the crime of aggressitations that signed the Rome Statute
were obligated to modify their individual criminaddes in three fundamental ways: (1)
criminal codes were to be amended to include criagesnst humanity, genocide, and
war crimes, (2) the definitions of such crimes werbe consistent with those found in
the Rome Statute, and (3) provisions for the tiamnsf individuals accused of such
crimes to the ICC were to be put into place. Tdguirement that states include crimes
against humanity, genocide and war crimes withairtrespective criminal codes reflects
the fact that individual state courts are oftenrtieest effective mechanism for dealing
with such crimes (Kaul 2005).

Although the final United Nations vote relatedhe adoption of the Rome
Statute was 120 in favour and 7 agaiiéthe Rome Statute and the establishment of the
ICC were by no means a foregone conclusion. Whii€Bton was president, the
United States, which pays for approximately onerguaf the total budget of the United
Nations, signed the Rome Statute. However, themeat was “unsigned” by George
Bush when he took office. Bush’s fear was that Aoaa citizens could face charges
abroad for actions condoned by their governmemt,renlobbied to include exemptions
from the jurisdiction of the court for certain gtatfficials (Leigh 2001: 124¥°
The adoption of the Rome Statute led to the fostdblishment of the International

Criminal Court (ICC) in 2002, which is mandatedotosecute genocide, war crimes and

124 Those voting against were the United States, Irag, China, Israel, Sudan and Libya.

125 There is a significant debate regarding the pmsitif the US with respect to the Rome Statute. Some
legal scholars have advanced the position that/&eould not sign the Statute in the form that was
presented (e.g. Leigh 2001) while other commengadoe more critical of the US position (e.g. Axvigrt
2003). In the wake of the Rome Statute and thatiore of the ICC the United States, under President
Bush, has established a series of multilateralswonender agreements with assorted nations (fetailed
overview of this process and its implication sea 2804).
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crimes against humanity, and to end impunity farhsmnajor crimes. The jurisdiction of
the court is both expansive in terms of ending imiyuand decreasing the occurrence of
such crimes, and reductive in the sense thatpies existing state sovereignty and is
only called to action if existing courts cannotyal not, prosecute crimes of the greatest
magnitude (Nissel 2003). Despite this clear mandaintentious issues have emerged
with regard to the jurisdiction of the ICC includithe question of whether amnesties
granted by a sovereign state to individuals, scthase who testify before a national
Truth and Reconciliation Commission, extend tol@@.'*° Such issues reflect an
ongoing tension in which the criminalization ofr@gp or individual under international
law may not extend to domestic law, and vice versa.

The ICC effectively widened the net of the crinination of war crimes, crimes
against humanity and genocide to include extraestambatants. International law is
deeply rooted in international legal customs aatessovereignty, and relies to a large
degree upon international pressure and state ntiotngato uphold a positive
international image. However, developments relyinghese principles have
traditionally been poorly equipped to deal withraxdtate combatants operating outside
the boundaries of sovereign states, such as thieoFps in Germany following the First
World War or the Lord’s Resistance Army (LRA) in &lgla. Hoffman (2002: 107-8)
notes that three important limitations to the depetent of international justice in the
Twentieth Century arise when dealing with theseaestate combatants: a) states are
reluctant to bring emerging combatants into therimational legal system, b) states are

also reluctant to commit military resources to @radt crime, and c) emerging combatants

126 The literature related to this question is extemsiA balanced overview of this issue can be faund
Newman (2004).
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are not interested in acceptance by, or membenshipe international community.
However, the ICC, which is not encumbered by sunltdtions, issued arrest warrants
for five LRA leaders in 2005 on charges of war @&and crimes against humanity. The
reason these indictments were possible is thgutregliction of the court was directly
rooted to the particular crimes in question, and wat constrained by national
boundaries.

The impact of the Rome Statute upon the crimia#itn process is not limited to
cases which are directly heard by the ICC. Thisguction of the ICC is carefully
limited to cases in which a domestic legal systamnmot, or will not, prosecute
individuals for war crimes, crimes against humaaitygl genocide. However, the ICC has
drawn significant attention to such crimes, whiels ked to public pressure to “do
something” about notorious war criminals who artaege. The result has been an
increase in usage of “universal jurisdiction,” whinis defined as “the jurisdiction of a
state to prosecute and punish foreigners who cornnites abroad against foreigners”
(Reydams 2003a:1), to deal with war criminalstidfly utilized to control piracy, and
(at a later date) the slave trade, universal jiwrigsh has quickly become the preferred
method of dealing with war crimes in internatiolzal (Bassiouni 2001:82), and more
cases involving universal jurisdiction have beatidated in the past decade than in the
entire history of international law (Reydams 2003&he nation state invoking universal
jurisdiction to prosecute war criminals within angestic court is commonly a signatory
to the Rome Statute and, as such, the definitidghetrime in question found in the

criminal code of that nation is identical to thdidiidion found in the Rome Statute.
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Thus, domestic courts effectively extend the rezfdihe ICC with regard to challenging
impunity and prosecuting war crimes, crimes agaiashanity and genocide.

The use of universal jurisdiction as the legaldés trying cases involving war
crimes, genocide, and crimes against humanity k&sya been problematic and
contentious. A common recurring question that iomets to haunt such proceedings is
whether it is lawful to use domestic courts to pmge cases in which neither the
perpetrator nor the victim is a national (Cassé¥¥82Fletcher 2003; and Abi-Saab
2003). A further criticism of universal jurisdioh is that its application is prone to
becoming heavily politicized. For example, the 38@t Concerning Grave Breaches in
International Humanitarian Lawn Belgium was criticized for being “systematically
abused by persons and organizations with their political agenda” (cited in Reydams
2003c: 679). The two central issues with the aagversion of this Act were that it did
not follow international law with respect to furaial immunities for individuals still in
office, and that charges could be brought forthnalyviduals who were not Belgian
citizens. Following a confrontation with the Urdt8tates regarding the possibility of
charges being laid against American political leader alleged war crimes committed
during the invasion of Iraqg, Belgium amended thiet@bring it into line with regard to
diplomatic immunities existing under internatiofed. Lastly, cases utilizing universal
jurisdiction are distanced from the location of tnene, leading to issues relating to the
collection of evidence, the gathering testimonyihess, the expense of the trial, and
the massive gulf that is established between thks &ind the victims (i.e. if the victims
cannot access the court, and can only read abttwbiigh media account, do those who

have been wronged feel that justice has been sgrved
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The modification of the Criminal Code of Canadajak was required following
the signing the Rome Statute, was an importantigtdge criminalization of war crimes
in Canada. However, this was not the first atteto@mend domestic law to allow
domestic courts to prosecute individuals for wames, crimes against humanity and
genocide. The contemporary era of the criminabradf war crimes within Canada was,

in fact, ushered in with the establishment of tles&éhénes Commission in 1985.
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Chapter 8

The Canadian Criminalization of War Crimes during the Contemporary Era

During the First World War, war criminals were panty defined using supposedly
biological characteristics such as race, whildhe\World War Il era war criminals were
most often viewed as being either victims of cirstance or willing members of
criminal organizations. A shift in emphasis ocedrby the mid-1980s, and the
criminalization process that emerged in Canadacgatered upon the belief that war
criminals were an external, and largely undefimadss of individuals. Some of these
individuals were either attempting to immigrateanada, or had already done so. In
this context, the question of why individuals cortted war crimes was not addressed.
Instead, war criminals were conceptualized as dotisg the locus of complex set of
material and symbolic risks to the social fabricGainada. As such, interlocking
mechanisms (three war crimes units and seven hegahanisms) were devised to
prevent their entry in to Canada, facilitate themoval from Canada and to mitigate
future risks through the prosecution of a small banof war criminals already in the
country. Given these circumstances, questiongitwdmal security and Canadian identify
were at the core of this later criminalization @ss.

This chapter begins with an overview of why thes€@f&nes Commission was
formed, the ways in which this Commission formutiaits recommendations, and the
impact of these recommendations upon the crimiaatia of war crimes, crimes against
humanity and genocide in Canada. This is folloWwg@n analysis of the trial of Imre

Finta, and the impact of the not guilty verdict ngbe criminalization process. The third
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portion of this chapter focuses upon the creatmmhapplication of new war crimes
legislation based upon the tenets of the Rome tgtatiastly, and analysis of the
prosecution of Canadian soldiers stemming from svenSomalia, and the Robert

Semrau case, is provided.

8.1  “Made to answer for their crimes”: The Deschéas Commission

The Commission of Inquiry on War Criminals in Caagthost commonly referred to as
the Deschénes Commission) was a watershed initheafization of war crimes, crimes
against humanity and genocide in Canada. Headeetiogd Quebec Superior Court
judge Jules Deschénes this commission, which wableshed in 1985, was given the
dual mandate of ascertaining how many war criminese in Canada, and providing
recommendations for how to deal with these war icrais.

Although the question of what to do with war cmals was not, for the most part,
considered to be a pressing issue in Canada durithg Cold War era, a steady trickle of
pre-Deschénes Commission events kept the issuarofnminals (particularly
perpetrators of the Holocaust) in the public comgsness. According to Erlean
McCarrick (1990: 172), these include: the 1961 iaAdolf Eichmann; the refusal of
the Canadian government to extradite Nazi war cratsito the Soviet Union; the
adoption by the United States Congress of the H@tzamendment, which established
the mandate to deport war criminals; the Arab-Iskaar; the airing the television
miniseriesHolocaust the publication of the bodKone is too Manywritten by Irving
Abella and Harold Troper in 1982, which carefullycdments Canadian policies to

restrict Jewish immigration to Canada during théodaust; and allegations that Nazi
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scientists had been allowed into the country attiaof the war. Two additions can
safely be made to this list: the introduction, andsequent death, of Bill C-215 — An
Act Respecting War Criminals in Canada; and theaeidion of Helmut Rauca from
Canada.

Bill C-215 was introduced to the House of Commbwyd.iberal MP Robert
Kaplan on October 30, 1978. Kaplan was influenmgthe lobby of the Canadian
Holocaust Remembrance Association, which was le8diyna Citron, who was a
Holocaust survivor. Citron formed this lobby afsére had become increasingly
disillusioned with what she perceived as the Caradewish Congress’s overly political
and weak positions with regard to both former Nazid the growing Neo-Nazi
movement (Troper and Weinfeld 1988). The propdsgilation would amend the
Canadian Citizenship Act to include a clause th#bmatically revokes the citizenship of
any person convicted of having committed a “graneabh”, which was defined as
follows in Article 50 of the 1949 Geneva Convention

Grave breaches to which the preceding Articleteslahall be those involving any

of the following acts, if committed against persam property protected by the

Convention: willful killing, torture or inhumanegatment, including biological

experiments, willfully causing great sufferingsarious injury to body or health,

and extensive destruction and appropriation operty, not justified by military
necessity and carried out unlawfully and wantonly.
However, this private member’s bill was not supediy the remainder of the Liberal
caucus, and the proposed legislation was, in efflsad on arrival. Kaplan continued to
press the issue upon becoming Solicitor Gener@lamiada in 1980, forming an inter-

departmental committee to examine possible leggarses. The final repoAlleged

War Criminals in Canadgpresented to Parliament in 1981 by committeerdRabert
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Low (who was a lawyer for the Department of Justiteund no legal mechanisms in
existing Canadian law that could be used to dethl thie issue of war criminals (Matas
and Charendoff 1987).

Despite the fact that the Low Committee had fonaodegal remedies that could
be used to remove or prosecute war criminals ire@GanHelmut Rauca was extradited to
West Germany in 1983 in order to face war crimes@bs related to the murder of more
than 10,500 people in Kaunas, Lithuania. West Gegnhad initially requested
extradition of Rauca in 1973, but the Canadian@utihs were, at the time, unable to
locate him (Littman 1983). Rauca was eventualigsied in Toronto by the Royal
Canadian Mounted Police (RCMP) on 17 June 1982wnasdextradited on 20 May 1983,
after a prolonged extradition hearing in which Rasi¢awyers (ironically) argued that
many legal mechanisms existed in Canada that dmultpplied to Rauca, and that
extradition was to be considered the last of tlupg®ns. As a result of the Rauca
extradition, RCMP policy was changed to make ingasion of alleged war criminals in
Canada mandatory:

Upon receipt of information that a suspected wemioal is in Canada, an

investigation shall be conducted to substantladriformation. (RCMP policy,

cited in Matas and Charendoff 1987)

Between this change in policy and the start oMkechénes Commission, 252 RCMP
investigations into alleged war criminals in Canadgae launched (Matas and
Charendoff 1987).

Following Rauca’s extradition, stories—originatwgh Sol Littman—circulated

in the media that a significant number of formeeNaincluding Josef Mengele, had
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allegedly made Canada their home (Rosenbaum 198&pgele, a medical doctor who
among other terrible deeds had performed horren@@mgsoften lethal) experiments on
twin children at Auschwitz, was without a doubt thest notorious of the Nazi fugitives
who had escaped justice after the war. The isBuaocriminals in Canada (particularly
Mengele) was raised in the House of Commons inalgmf 1985 by, unsurprisingly,
Robert Kaplan. Estimates of the number of war mrais living in Canada rose from
several hundred in the early 1970s to over 600theynid-1980s (Hatt, Caputo and
Perry 1992: 253). The growing moral panic stemnfilogh such allegations reached its
zenith at precisely the same moment that Brian dhidy’s Progressive Conservative
Party earned a landslide victory in the 1984 Caaratkderal election. Mulroney had
campaigned using a law and order platform and, utgebanner of the neo-conservative
tough on crime approach, the issue of war criminalgld no longer be ignored.

One of Mulroney’s first acts as the Prime MinistéCanada was to establish the
Commission of Inquiry on War Criminals in Canadd 885, led by the Quebec appellate
judge Jules Deschénes (Hatt, Caputo and Perry 199f) Deschénes Commission was
issued the broad mandate of investigating the extst of war criminals in Canada,
ascertaining how they arrived, and providing recandations regarding what types of
actions could be taken by the government of Camadaal with the situatioft.” The
most striking feature about the establishment e@eschénes Commission is the
unilateral action taken by Mulroney, who was app#yeso convinced that he was right

to take this step that he did not bother to corswbne about it:

127 The Commission was also asked to ascertain whithagele was, in fact, in Canada. It respondet tha
Mengele had never entered into the country.
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Content his course was morally right and politicaktute, Mulroney allegedly
acted without consultation—not even with Jewisidkrs, not with his caucus,
not with close colleagues and certainly not wité public service...What is
more, there is no evidence Mulroney consultedJaibinet, not even those with
portfolios touched by the Prime Minister’s initisg. (Troper and Weinfeld 1989:
148)
It therefore may have come as a surprise to Mulrdinat the initiation of the Deschénes
Commission fueled ethnic tensions between UkraiarghJewish groups within Canada.
It is not surprising that members of the Ukraincemmunity reacted negatively
to the creation of this commission. During the@etWorld War, manpower shortages
caused by nearly catastrophic losses on the Russiairforced German military leaders
to accept (and in some cases demand) volunteerth@atWaffen SS from occupied
territories. This led to the formation of the Ga¢aDivision, which was largely made up
of Ukrainian volunteers who wanted to participatehe fight against Stalin. Although
there is no documentation to prove the allegasome Jewish groups argued that the
Galacia Division had, in fact, participated in #haermination of Ukrainian Jews
(Margolian 2000b). On the basis of such allegati@oupled with the fact that members
had often volunteered to join the Nazis, membeth®iGalicia Division had been
prevented from entering into Canada. Many membtisis group settled in the United
Kingdom while the status of their application wabdted among Canadian officials
who, in 1947, once again denied their request terédanada.
Despite these initial difficulties, the immigratiof former members of the
Galacia Division was brought before the House ah@mns in 1950 by Liberal

backbencher John Decore, and the prohibition agties entry was lifted. Although

this move was largely popular among the Ukrainiammunity in Canada, who argued
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that the unit did not participate in any war crinbes were in fact patriots who bravely
fought against the hated Russians (McCarrick 129Q), the Jewish community was
stunned by the decision (Troper and Weinfeld 1988)e Galicia Division case fueled
long-standing animosity between the two groupsandtla, as can be seen in the
following editorial that appeared Masha Metaa popular Ukrainian newspaper:

International communism and Jewry for some readmose to condemn only

Ukrainians and their “Philo-Germans” although tlodfered the very smallest

number to the German army and they choose totshuteyes to the many

volunteers who were offered by other nationalitiésd this communist-Jewish
propaganda besmirches [the] entire Ukrainian natiod blames her for crimes
she never committed and was in no position to citmAt Moscow’s order these

Ukrainian soldiers are smeared by this propag@edause the Ukrainian soldier

is the most dangerous one for communist Moscowhandyranny. (cited in

Troper and Weinfeld: 80)

Somewhat surprisingly, leaders of the larger Jewrganizations in Canada also
expressed reservations regarding the establishofi¢ihe Deschénes Commission. The
specific concern was that the large scale invetstigaf war criminals living in Canada
would quickly undermine the effort made by both iswand Ukrainian leaders to bridge
the differences between the two communities (Treper Weinfeld 1989). This concern
was well justified, and the Commission once agaove a wedge between these two
communities. The Deschénes Commission receiveapflications from groups
requesting standing (which refers to the rightrnovgle the Commission with legal
briefings), all of which were either Jewish or EastEuropean groups, and granted
standing to four: the League of Human Rights ofdB®’rith of Canada, the Ukrainian

Canadian Commission, the Canadian Jewish Congredshe Brotherhood of Veterans

of the 1st Division of the Ukrainian National ArnryCanada (the Galicia Division).
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The Ukrainian and Jewish groups were at odds thoutgthe proceedings, as Jewish
groups focused upon crimes of the Holocaust whikealian groups lobbied the
Commission to consider the forced starvation ofdikans by Stalin as an act of
genocide (Troper and Weinfeld 1989).

As its terms of reference show, the Deschénes Gssion had the broad
mandate to assesses how many war criminals weng lir Canada (including how they
entered into the country), and to provide recommaéads for dealing with these

individuals:

To conduct such investigations regarding allegadaiminals in Canada,
including whether any such persons are now residébanada and when and
how they obtained entry into Canada, as in thaiopiof the Commissioner are
necessary in order to enable him to report ta@beernor in Council his
recommendations and advice relating to what furdlcéon might be taken in
Canada to bring to justice such alleged war crasinvho might be residing
within Canada, including recommendations as totudgal means are now
available to bring to justice any such personSamada, or whether and what
legislation might be adopted by the Parliamer€ahada to ensure that war
criminals are brought to justice and made to an$areheir crimes. (Purvis
1998: 3-4)

But what definition of war criminal was to be useBeflecting the specific concern
regarding Nazi-era war criminals (such as Mengéhe) definition of war criminal used

was:

All persons, whatever their past and present nality, currently resident in
Canada and allegedly responsible for crimes agpaece, war crimes or crimes
against humanity related to the activities of Nagrmany and committed
between 1 September 1939 and 9 May 1945, botls datkisive?®

128 This is the definition of war criminals providegt Beschénes to legal teams contracted to answer
specific questions relating to the prosecution aieralization and deportation, and extradition af w
criminals. See, for example, NAC RG 33, file 10®5-
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With this definition of war criminals in place, Denes collected the information
needed to answer questions relating to the nunthgaocriminals in Canada, and the
legal mechanisms that could be applied to ensatestich individuals are brought to
justice. The information needed to answer thesstipns was drawn using two
distinctly different processes and sources of imi&tion.

The question of the number of war criminals livingCanada was addressed
using public hearings and witness testimony. Tii@ip proceedings ran for 28 days,
while an additional 38 days were usedifocameraproceedings. During this time, the
Commission heard testimony from a total of 85 wstes, including Holocaust expert
Raul Hilberg and suspected war criminals such ae Fmta. During the examination of
over 800 cases of suspected war criminals in Cathd& ommission utilized evidence
drawn from a dizzying array of sources, including:

Yad Vashin, Israel’s Holocaust memorial and docotagon center; Simon

Wiesenthal, an outspoken Jewish activist who eebebd his life to searching

for Nazi murderers; the Simon Wiesenthal Centdras Angeles; the Canadian

Jewish Congress; Sol Littman, a Canadian citizerking with various groups on

Holocaust-related issues; B’nai B'rith of Canatihege Canadian Holocaust

Remembrance Association; the Israeli Police; arah ¢he Soviet Government.

(Landsman 2005: 174)

A major concern was whether information could biected from sources outside of
Canada, particularly those located in Eastern Biions. Considering many of the
concentration camps and killing centers used byNidwds were in the East, there was a
high degree of likelihood that vital informatiorgeerding war crimes suspects was

located in such regions. Deschénes ruled thabadn he should not personally travel to

these locations, there was no reason to excludertamt evidence from the Eastern Bloc
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on the provision that the following six conditionsre ensured: the protection of
reputations through confidentiality, the use ofédpdndent interpreters, access to original
documents, access to witnesses' previous statenfrereidom of examination of witness
in agreement with Canadian rules of evidence, athelotaping such examinations. In the
end, Deschénes did not receive a response in tonethe Soviet Union, and this
potential source of information was excluded frasireport (Landsman 2005).

The final report of the Deschénes CommissiontledtWar Criminals: The
Deschénes Commissiomas released in 1986. The Commission had traselsass
Canada with the purpose of establishing the nurobsuspected war criminals in the
country, and was able to generate a master lisT4findividuals who were suspected of
being war criminals. In a secret section of thgorg an addendum was added which
listed an additional 38 names, as well as the narthé$ German scientists and
technicians who were not included in the final tgRaurvis 1998). The final report found
that estimates of “thousands” of war criminalsrtyiin Canada had been “grossly
exaggerated.” Nearly half the individuals on thaster list never resided in Canada
(341) while many others had either left the couli®d), were deceased (86), or could not
be located (4). At the end of two years, and@ist of over $60 million, the
Commission was able to establigtima facieevidence that only 20 Nazi war criminals
were living in Canada.

The finding that 20 war criminals were living ira@ada was markedly better than
the allegation that thousands of war criminals wereg in our midst. However, the fact
that even a small number of war criminals had extanto Canada raised the question of

what to do with such individuals. This questiomfied the second part of Deschéne’s
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mandate, which was to provide suggestions regasdirag actions could be taken to
bring such war criminals to justice. To answes tipiestion adequately, Deschénes
enlisted various law firms to provide opinions netyag the use of existing legal
remedies (i.e. extradition, denaturalization angodation, and prosecution) to bring war
criminals living in Canada to justice.

Deschénes utilized the St. John, New Brunswickflaw McKelvey, Macaulay,
Machum Barristers and Solicitors to answer the tjoies‘when there is no treaty
between Canada and a requesting state can theteresuertheless, a legal basis for a
request for extradition of a war criminal from Cda@™* E. Neil McKelvey, one of the
partners in this firm, responded that accordintheoExtradition Act the extradition of a
person to face charges in another country canaedyr if the crime is listed in the
existing extradition agreement between the twoomatiand if it is a crime in both
countries. McKelvey noted that courts have tentdempply a fair and liberal
interpretation to extradition arrangements in afigng to fulfill Canada’s international
obligations. EXxisting international agreements/toch Canada is a party, which may
form the basis of an extradition under existing &han law, include the Convention on
the Protection of Civilian Persons in Time of Wiae.(“the Civilian Convention”) signed
on 12 August1949, and the grave breaches clause @deneva Convention (brought
into Canadian law by Act R.S.C. 1970).

The report concludes that extradition of war cnai$ may legally occur within

the existing legal framework in the following threeenarios:

129 The report is housed at the NAC as RG 33, file0t6M1, received by the Deschénes Commission
Sept 4, 1985.
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a) There is a legal basis for such a requestrupas | of the Extradition Act
R.S.C. Chap. E-21 where Canada is a part to amitional convention or other
arrangement, to which the requesting state isasarty, to the extent that the
convention or arrangement provides for extraditiém extradition treaty
between Canada and the requesting state is ness&y.
b) Extradition of war criminals is available bytue of the Convention on the
Protection of Civilian Persons in Time of War, eced by the Geneva
Convention Act R.S.C. 1970 Chap. G-3, for the esrto which it applies.
c) It is also possible that extradition of wamainals may also be available by
virtue of the Convention on the Prevention andighunent of the Crime of
Genocide of December 9, 1948, for the crimes thvit applies. (3)
In an interesting side note, McKelvey noted thabh&@ka did not sign on to several key
international agreements, which effectively remogptions from the table. For
example, Canada was not a part of the 1943 Mosaaslaltation, which provided for the
return of war criminals to the nation in which #trénes were committed. As well,
Canada’s attempt to distance itself from the iragamal tribunals at the close of the
Second World War resulted in the decision to ngi €in the agreement of 8 August
1945 regarding the Prosecution and Punishmentedffdin War Criminals of the
European Axis, which also contained provisionstifier extradition of war criminals.
Two lawyers familiar with immigration laws, SharénWilliams and Donald P.
Brick, were each assigned the task of assessinthethexisting Canadian legislation
allowed for the denaturalization (i.e. the remadatitizen status) and deportation of war
criminals. The linkage between denaturalizatiot deportation was important:
Canadian law does not allow for the deportationsofitizens, which means that in the

event that a war criminal has obtained Canadiaretiship a process of denaturalization

must first be successful before a deportation hgaran be invoked. Sharon A. Williams
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argued that denaturalization and deportation ofatianinals can occur under existing
Canadian law under immigration provisions relatetctimes of moral turpitude”,
“enemy alien status”, and “membership in the Naaity?"**° However, she took care to
note that the process may be complicated becauseliadual was not obligated to
reveal incriminating information not covered in gxig application forms and
procedures. She also pointed out that denatuti@iizand deportation should not be used
as “extradition in disguise.” Williams ended walpoignant message that focuses upon
the moral, rather than strictly legal, aspect ofataralizing and deporting war criminals:
Deportation can be used, coupled with denatutadizato emphasize Canada’s
abhorrence of war crimes, crimes against peacemmeés against humanity.
Divesting war criminals of their Canadian citizeipswould be symbolic of this.
The removal of war criminals to a place outsid€ahada would indicate that we
as persons living in Canada do not want to becest®al with such criminals. Itis
a repudiation of our adoption. (99-100)
Thus the responsibility to deal with war criminalas not simply a matter of law or
morality. Instead, the criminalization, and sulseyg exclusion, of such individuals was
directly linked with the creation of a Canadianntity that precluded war criminals.
Donald P. Brick’s assessment of existing denatzatbn and deportation laws,
and their applicability to war criminals, was diti from Williams in at least two
respects: moral messages were absent, and ptyeptablematic nuances in existing
law were more fully articulatetf* Brick noted that prior to the Proclamation dé first
Canadian Citizenship Act on 1 January 1947, personsgrating to Canada could not

acquire Canadian citizenship. Instead, they caalflire “naturalized” status pursuant to

the provisions listed in Chapter 138 of the Natmedion Act, contained in the Revised

130 NAC RG 33, file 144.
BB1NAC RG 33, file 10006-B2.
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Statutes of Canada 1927. The 1947 Citizenshipvast in turn, replaced by the 1977
Citizenship Act. While provisions were in placedenaturalize individuals who had lied
on application forms in the post war era, the titeorsal clauses in the 1977 Citizenship
Act created two important legal wrinkles. Firs@rticle 35(1) of the 1977 Citizenship
Act stated that:
Proceedings commenced under the former Act tieamair completed on the
coming into force of this Act may be continuedpasceedings under the former
Act or under this Act and any regulations madedteder, as the Minister may,
in his discretion, determine, but any proceedicm#inued under the former Act
and resolutions made thereunder may not be sinceak for more than one year
from the coming into force of this Act.
This meant that any revocation proceedings heleutiek 1946 Act could not continue
past 15 Feb 1978. A second issue identified bglBs that under the transitional terms
of the 1977 Citizenship Act, individuals who wergzens at the time the Act came into
force were automatically considered citizens. Hée provision in the 1946 Citizenship
Act that allowed for the denaturalization and degioon of war criminals was the
provision that individuals had retained citizenshipler false representation or fraud.
However, Brick noted that it is especially probléim#o prove that false representation
or fraud occurred to obtain citizenship when therse of that citizenship stemmed from
simply being a citizen in Canada in 1977.
Two law firms were asked to address “whether tlegists any possibility of
criminal prosecution in Canada against war crinsnalder present Canadian legislation
or by virtue of some international instrument drestvise.” John I. Laskin (from

Davies, Ward & Beck, located in Toronto) argued thile war crimes are clearly so

heinous that universal jurisdiction can succesgfod applied, express jurisdiction rooted
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in Canadian law was required before Canadian coor&l hear such cas&¥. In his
opinion, there was no basis in existing Canadianttacarry out the prosecution of war
criminals in Canadian courtrooms. Laskin noteat there were only four possible bases
for prosecution of war criminals in Canada: a) @eminal Code of Canada, b) the War
Crimes Act, ¢) the Geneva Convention, and d) th818enocide Convention together
with Section 281.1 of the Criminal Code. Eachh&se four existing sources of law is
problematic with regard to the prosecution of wammals in Canada. Section 5(2) of
the Criminal Code of Canada stated that “Subjethti®Act or any other Act of the
Parliament of Canada, no person shall be conviat€nada for an offence committed
outside of Canada.” The only Criminal Code oplefttwas to consider war crimes,
crimes against humanity and genocide to be comiwroffenses under international
law. Utilizing the War Crimes Act (S.C. 1946, &)/which came into effect following
the Second World War and was never repealed, app@aomising. However, this
option was ruled out for three reasons: a) th@aetive component of the Act would
likely be deemed unconstitutional, b) the War Cemet was a piece of war time
legislation designed to be implemented in theadfegar rather than in Canadian
courtrooms, and c) the trial procedures outlinethis act would never stand up to the
scrutiny of a modern, civilian courtroom. The “geabreaches” clause of the Geneva
Convention appeared to be a good option, excepCiaaada did not sign on to this
Convention until 1965, which meant that it wouldrb&oactive legislation with regard to
war criminals from the Second World War era. Ulthe Genocide Convention would

cause two problems: 1) the Genocide Conventionadnigilcreates a new crime, and is

132NAC RG 33, File 1000-6-L1, Feb 17 1985 (Receivgdischénes Commission on Feb 19).
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thus substantive in nature. Since it was not eakentil 1948, and was not expressly
stated to be effective retroactively, it had noleagpion to offences committed during
WWIL.2*3 2) Article VI of the Convention provided juristiion for the prosecution of
Genocide to the state in whose territory the aeiseveommitted or an international penal
tribunal. Since crimes were committed abroaddtribt provide a means for criminal
prosecution in Canada.

In the opinion of Gowen Guest (from the law firrwvén, Bird Barristers &
Solicitors, which was located in Vancouver, BritiSbhlumbia), the framework utilized by
Deschénes to define war criminals was inherenthplematic. Guest argued that by
limiting the time frame cited in the definition wiar crimes to 1939-1945, the
prosecution of such crimes in Canadian courts wbalgliewed as being discriminatory
and repugnant to Canadian Law. A second poteypatiblematic issue regarding the
definition of war criminal stemmed from the passpegsonality principle in international
law. This principle was the basis for extending jilivrisdiction of national courts in order
to prosecute an individual who committed a crimaiast one of their nationals. In
hijacking cases, this principle was often extenteallow jurisdiction to a given country
over individuals within its borders, regardlesshaf nationality of the perpetrators or the
victims. Developing this line of argument, Guestrmed that the prosecution of war
criminals by virtue of the fact that they were iar@da would create a type of ontological
confusion in which the crime in question would battthe individual was in Canada,

rather than the commission of specific acts reghedewar crimes. Moving past these

133 askin argues that this is the reason Israel diccharge Eichmann with Genocide.
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limitations, Guest argued that the Criminals Coti€anada needed to be amended in the
following ways before war crimes trials could occur

1.1 A definition of war crime which includes angt ®f omission, wherever

occurring during any war in which Canada has lm@enay be engaged after the

9" day of September, 1939, that is a crime agairetee war crime or a crime

against humanity as those offences are definédtiole 6 of the Charter of the

International Military Tribunal” at Nuremberg.

1.2 A section declaring that an offence underAbieshall be tried by a jury as if

it were an indictable offence under the Criminab€ to be tried in the place

where the offender is found in found in Canadan@ny other court to which
jurisdiction is legally transferred pursuant ton@dian criminal procedure.

1.3 A prescription of punishment.

1.4 A section repealing the War Crimes Act, .45, C. 73.

Guest clearly worked under the assumption thaptheess of criminalization would be
constitutionally valid only if the ensuing war cis legislation applied equally to all war
criminals residing in Canada.

Deschénes was forced to sift through such legialians, which were
occasionally contradictory, and provide an apprdadhe formal criminalization of war
crimes that could be successfully applied in Canddd&art 1l of the Deschénes
Commission’s final report, which was kept confidahéand was not released to the
public, the Commission recommended making chargyésetextradition act to facilitate
the removal of individuals charged with war crinme®ther countries. The second
recommendation was to amend laws governing denaaifran (i.e. removal of
citizenship) and deportation, and the third optiorolved changing the Criminal Code of
Canada to make it possible to prosecute war crisiinaCanadian courts. In response to

the report of the Deschénes Commission, on 12 MB®&7 the Government of Canada

announced that it would create a series of legahai@sms that could be applied to war
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criminals in Canada: the pursuit of criminal chargée extradition of individuals, and,
in cases in which the individual falsified infornaat during the immigration process,
denaturalization and deportation. The legal changéhe Immigration Act, the
Citizenship Act, and the Criminal Code of Canadaenencapsulated in Bill C-71, which
was fast-tracked by the government and receivecR&gsent in 1987 (Bello and Cotler
1996).

The two portions of themmigration Actthat relate to war crimes are Section
19(2)(j), which came into being as a result of freschénes Commission, and exclusion
ground 1F(a) of the Refugee Convention of 1951 (@@s®002: 177). The Refugee
Convention excludes individuals who have commitiethes against humanity, war
crimes, or crimes against peace from claiming reéusfatus. Section 19(1)(j) of the
Immigration Act has a broader application due ®ftict that it extends to heads of state
and government officials in regimes that are desiggh as oppressive by the Government
of Canada. Individuals who are screened out h#tleerecourse to an appeal, while
those in Canada who fall under these provisions emégr into a restricted form of the
appeals process (Goodes 2002). The use of scgepranedures to deny entrance into
Canada occurs hundreds of times every year, aoglfer the most commonly applied
mechanism to deal with alleged war criminals. Deraization and deportation of
alleged war criminals is somewhat less common, aiiith proceedings being held an
average of once or twice per month over the cooirseyear.

To facilitate the prosecution of war criminalsGanadian courts, section 6,
subsection 1.9 of the Criminal Code of Canada wasnaled in 1987 to extend the

jurisdiction of Canadian courts with regard to agsragainst humanity and war crimes.
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The definitions of “war crimes” and “crimes agaihsimanity” were encapsulated in s. 7
(3.76), which reads:
‘crime against humanity’ means murder, extermorgtenslavement, deportation,
persecution or any other inhumane act or omissiahis committed against any
civilian population or any identifiable group persons, whether or not it
constitutes a contravention of the law in forcéhattime and in the place of its
commission, and that, at that time and in thatglaonstitutes a contravention of
customary international law or conventional intgronal law or is criminal
according to the general principles of law recagdiby the community of
nations.
‘war crime’ means an act or omission that is cottediduring an international
armed conflict, whether or not it constitutes atcavention of the law in force at
the time and in the place of its commission, drad, tat that time and in that place,
constitutes a contravention of the customary nagonal or conventional
international law applicable in international adreonflicts.
Of critical importance is the fact that the crinagminst humanity and war crimes were
not new offenses, and there was no listing of guments following these definitions.
Instead, in cases where war crimes and crimes stgaumanity were shown to have been
committed by Canadian citizens while living abroealirts in Canada were given the
jurisdiction to prosecute specific related actidefined as crimes within the Criminal
Code. So if an individual committed a war crimekidiing civilians during a genocide
that occurred in Europe, that person could be @thvgth murder in Canadian courts on
the provision that the prosecution could demonstitsét the acts constituted a war crime
and/or a crime against humanity. The prosecutioaffect, would have to first prove
that the genocide occurred, and then prove thad¢fendant had, in fact, committed the
crimes for which he was indicted.

The comprehensive approach recommended by DescHénegnded a significant

increase in the amount of resources devoted taltrification and removal of war
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criminals. The passage of war crimes legislatezhtb the establishment of new war
crimes units in both the Department of JusticetaedRCMP to accompany the existing
war crimes unit housed in the Department of Imntigra Initially, the war crimes
division of the RCMP was the “custodian for evidehim war crimes cases, and was
responsible for acting as a liaison with foreiggdkentities. The war crimes division of
the Department of Justice provided legal and hisebsupport once charges were
initiated. When a case was established, the atgtorinitiate criminal proceedings was
vested in the Attorney General of Canada. Thishaesm was applied to suspected war
criminals living in Canada on only four occasior$owever, due to the inherent
limitations associated with trials for crimes thagre committed more than 40 years
before the charges were laid, only one of theaéstgroceeded to completion and
culminated in a verdict. This case challengedisly formed Crimes against
Humanity and War Crimes provisions in the Crimi@alde, and exposed the limitations

of this legislation.

8.2 “This is Canada”: The Finta Trial

Allegations that Imre Finta was a war criminal nsiteing from his alleged participation

in the extermination of 8,617 Jews in Szeged, Hungae-dated the newly-formed war
crimes provisions in the Criminal Code of Cana8abina Sabon accused Finta of being
a war criminal, and he responded by publicallyicglher “a liar” (Matas 1994). Sabon
launched a defamation action, and won a settlewfe$0,000 plus court costs. CTV
aired a story that named Finta as a war crimesestisphich led him to launch a

defamation action against the network. The newatsost, which had deep pockets and
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numerous resources, did extensive fact checkipgawee that their allegations were, in
fact, well-founded. During its investigation, CTvicovered the fact that Finta had been
convictedin absentiagfor Holocaust related crimes by a court in Hung&andsman
2005). Finta dropped the defamation case, andovweesed to pay for the court costs of
the network. When he refused, the network seizetiduse and sold it at auction (Matas
1994). Still reeling from these events, Fintaitiest at the Deschénes Commission to
answer charges that he had committed war crimes.

Although the criminalization process was well deped from a legal standpoint,
the prosecution of Nazi war criminals in Canadiaarts was found to be problematic in
practice. Only four individuals were indicted f@ar crimes during the first three years
in which the newly formed Canadian legislation waplace. Imre Finta was among
those who were charged using the new war crimesames against humanity
provisions in the Criminal Code. Stephen Reistelfechael Pawlowski, and Radislav
Grujicic were also slated to stand trial underisect of the newly formed War Crimes
Act, but by 1992 charges in all three of these sagere dropped due to logistical
difficulties. According to a summary of these medings provided by Paul Richards
(2002: 222), charges were stayedRinv. Pawlowskivhen an Ontario court refused to
allow witness testimony taken from tBgelorussia via Rogatory Commissioim R. v.
Reistettercharges were dropped after a key witness diediraRdv. Grujiciccharges
were stayed due to the poor health of the accuskd died a year later). Such issues are
inherent, and to a large degree predictable, algdie associated with prosecuting World

War |l era cases more than 40 years after the fact.
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Regina v. Fintas the most interesting of the first round of wames charges
laid after the Deschénes Commission partly becauséhe only one of the four to reach
trial (and it was subsequently appealed to the &uprCourt of Canada in 1994), but
mainly due to the fact that as the first trial tsfkind in Canada it tested the
constitutionality of the newly formed legislationdaprovided a benchmark for future
applications of the legislation. Finta was aceuiton all charges and, while standing in
front of the courtroom after the verdict was relzeldeclared: “This is Canad&l® The
acquittal was upheld by the Supreme Court of Canatech was a clear indication of
the inadequacy of the newly formed war crimes aindeas against humanity statutes.
The Finta trial was also important because it gtediample evidence of the type of
vigorous cross-examination of witnesses defensaalsuwere likely to utilize when
Holocaust survivors were invited to testify.

The opening statement from the prosecution, whggd “recent changes in the
Criminal Code allow this prosecution to occur” ke teason for prosecuting a 77 year
old man for crimes committed 45 year earlier, wiagpointing, particularly for jury
members who were hoping to understand the larggoge of the trial (Landsman 2005).
To support the prosecution’s case, 43 witnesses wadled to testify. The first three of
these witnesses were Holocaust experts, who wkeslds provide the background
necessary to establish that war crimes and crigasst humanity had taken place
(although they could not directly speak to Finspecific role). Survivor testimony was
then utilized with the goal of placing Finta at t@mp in question, and to outline the role

of Finta’s unit in their removal from the ghettodaonto trains destined for concentration

134 The video clip can be found Ritp://archives.cbc.ca/war_conflict/war_crimes/tspi435-9267/(“Imre
Finta: Not Guilty” originally aired May 25, 199(4dt accessed Feb 21, 2011).
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camps. Key documents that showed Finta’s culgglilithe liquidation of the ghetto
were also presented to the court.

Defense council Douglas Christie had a track mecdinitiating aggressive
defenses, and had represented white supremadaistsgs John Keestra) and Holocaust
deniers (such as Ernst Zundel) in a series of prgfile Canadian cases. In sharp
contrast to the somewhat muted account of the itapoe of the trial offered by the
prosecution, Christie opted to use an inflammagéxample to argue that Finta had
simply been doing his job, and to sow the seedslafger strategy in which a moral
equivalency is drawn between the victims and Finta:

You had better have moral certainty if you aredavict, because if somebody 45

years from now puts you on trial in another copffdr persecuting Imre Finta

and that country might be as hostile to Jews aare&¢o Nazis, who would you be

calling? Don't call me. (cited in Matas 1984: 283
As noted by Landsman (2005: 190-191), during hisstexamination of the court
historians, Christie introduced three lines of angut: 1) he sought to establish a link
between the Hungarian Jews and Communism; 2) hezldklke historians to describe the
role of Jewish councils in the deportation of Jeavs] sought to create a moral
equivalence between Finta and the victims of thiv¢bust; and 3) he questioned
whether gas chambers had even existed to begimuweéhtions such as “But sir, you
recognize that historians now hold that there’y \tle evidence for those gas
chambers, and what there is is unreliable.”

As harsh as the cross examination of expert wsthasl been, the attack on
Holocaust survivors launched by the defense wawdase. The fact that the prosecution

employed a Hungarian-speaking nurse to monitoh#ath of the witnesses provides
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ample evidence that they were advanced in yearsfewl in poor health. Christie
challenged the memory of each of the Holocaustisons, which is well within the

realm of acceptable defense strategies. Christ\@ever, appeared to cross the line of
acceptable behaviour throughout the trial, and wea®ed by the judge on several
occasions to stop yelling at the witnesses. Wieewds called to the bench to address his
hostile treatment of an elderly witness, which ungd standing very close to her, his
response was that he was the one who was beirigdreafairly:

| am a little concerned that although your lorgsisi of course, concerned about

the decorum and propriety of the court, | am shegury might get the

impression | am some kind of wild animal that ddati come close to the

witness box. (cited in Landsman 2005: 200)

The assaults launched by Christie effectively Hviized the Holocaust survivors
testifying at the trial.

The closing argument of the prosecution once aggi@d on the existence of
statutes to explain why Finta was standing trialaf@rime allegedly committed 45 years
earlier. This is analogous to providing the anstecause we can” to the question “why
are we doing this?” Christie’s closing argumeri$® gaid particular attention to the
statute, which he described as being “diabolicall,do a large degree, arbitrary. In his
analysis of the case, David Matas (1994) arguagssthacrimes and crimes against
humanity arenalum in s€crimes that are wrong in themselves) rather thalum
prohibitum(crimes that are wrong only because they are pitell). The emphasis
placed upon the statute by both the prosecutiordafehse made it appear as though the

crux of the case wasalum prohibitum
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Bello and Cotler (1996) provide an extremely usbfeakdown of the trial. Finta
challenged the constitutionality of the legislatmmsix different grounds, the core of
which was the issue of retroactivity. The positadrihe court was that the law was not
retroactivebut retrospective™® meaning it did not create new laws and apply thethe
past but instead created a legal mechanism to@nfwohibitions of the customs of war
that existed at the time of the offenses. The nmogbrtant issue that emerged in the
Supreme Court ruling iR v. Fintarelates to the thresholds that were establishégrims
of bothactus reugthe elements of the act) amens regthe mindset of the perpetrator).
Theactus reughat applies to international cases of war crifoesises upon whether the
actions occurred during wartime, the direction iolent action against a civilian
population, with crimes against humanity havingdleditional element of being directed
toward an identifiable group. According to BellodaCotler (1996), in their verdict the
judges added elementsaxftus reughat are not a part of the international threshibldt
such crimes “shock the consciousness” of peopée,dfimes against humanity has an
element of “discrimination” against an identifialgjoup, that war crimes involve “cruel”
“barbaric” and “terrible” actions, that the crimexoked a high degree of moral outrage,
and the exclusion of crimes that occur in the loéaiattle (i.e. “foresight and calculated
malice” was used as the standard).

This shift inactus reugesulted in a higher threshold fmens rea For example,

when the Canadian domestic threshold for murdea€onable foreseeability of harm”)

135 This involves reference to a past decision madklbylustice David H. Doherty, which reads as
follows: “A retrospective statutis one which proclaims that the consequences atadone prior to
proclamation are to be given different legal efi@iter proclamation as a result of the enactmeti®of
statute. It operates only in the future, after fao@tion, but changes the legal effect of an eveichv
occurred prior to proclamation” (cited in Bello a@dtler 1996: 464).
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was applied to interpret section 7 (3.71) of than@ral Code in light of the higher
standard foactus reusthe court argued that this new legislation “imadl at those who
inflicted immense suffering with foresight and edited malevolence” (cited in Bello
and Cotler 1996: 470). The judges also insistatitttemens reaequirement be
extended to include knowledge of every circumstanceounding the war crimé® The
effect of this maneuver is that even if an indiatis shown to have knowledge of the
actions that constitute the war crime, if it is padven that this individual has knowledge
of the contextual elements that turn the offense anwar crime then the individual must
be acquitted. However, when evidence of contexleahents, such as orders from
higher authorities to engage in the deportatiotheflews, are presented in court they
function as exculpatory evidence (i.e. they invtdperior orders” and “mistake of fact”

defenses).

8.3 “Anyone can sneak in”: The (Re-) Creation oflte Crimes Against Humanity
and War Crimes Act

In the immediate aftermath of the Finta acquittaimigration screening mechanisms,
along with denaturalization and deportation, bectmepreferred ways of dealing with
war criminals. However, the passage of the Roratuf, along with accompanying
changes in the Criminal Code of Canada, led tgthsecution of another suspected war
criminal in Canadian Courts. This section begin®btlining the nature of the changes
in war crimes strategies that followed the Fintaisien, and then provides an overview

of impact of the Rome Statute upon Canadian lavends with an account of the

136 See the dissenting opinion of Justice LaForesafdetailed account of the implications of thiseerd.
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prosecution of Desiré Munyaneza, who was the ifiditvidual charged under the new
war crimes legislation.

With the initial failure of the prosecution of wariminals within the criminal
justice system of Canada, in1995 the Canadian govwent—which measured the
success of the war crimes programs in terms oépyistefficiency—shifted strategies.
Immigration screening, denaturalization and depiaridoecame the preferred ways of
dealing with suspected war criminals who are aboenter, or who have entered, into
the country (Quiggan and Rikhof 2002). The peregilienefits of using immigration
policy and legislation over criminal justice wehedefold: (1) it was easier to prevent
individuals from entering the country than to rem@v prosecute these individuals once
they are in Canada, (2) the immigration screenmoggss was less resource-intensive,
meaning that a higher volume of cases can be hamldis manner, and (3) the
standard of proof set for the immigration process Yower than the standard of proof
during criminal proceedings, resulting in a farhegsuccess rate. Higher levels of
efficiency were made possible through use of mogeliting techniques, such as
internet searches of open source documents, dagbasuspected war criminals,
information sharing between policing bodies, anckas to established databases by
immigration representatives abroad. Despite thetfeat screening coupled with
denaturalization and deportation of suspected wanials was effective from an
actuarial perspective, such approaches were prabiem that they were not specifically
linked to bringing war criminals to justice:

The over-reliance on administrative remedies sisctemoval from the country
may serve the limited purpose of not allowing Gha@ soil to harbour war
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criminals, but does very little to serve the breradbjective of ensuring
accountability for some of the worst internatiooaimes. (LaFontaine 2010)
Stemming from obligations under the Rome Stattdapled with a desire to
bring war criminals to justice, Canada re-create@rimes Against Humanity and War
Crimes Acbon June % of 2000 (C-19). An important goal of the new Hgiion, as
outlined by Lloyd Axworthy (2003: 206), the Canadidustice Minister at the time, was
to eliminate any ambiguity and make C-19 a new pfitie Criminal Code :
In drafting Bill C-19, which was eventually namih@ Crimes Against Humanity
and War Crimes Act, we opted for a comprehensweite of our Criminal Code
and associated legislation, rather than just lwared enabling legislation. It was a
combined effort of the Department of Justice afdA\O and was followed with
parliamentary consultation and input from a vgrtcivil interest groups. The
rationale was to embed the principles of the R&tatute right into the heart of
our own criminal code so that international crimesild be an inherent part of
our core national justice system.
C-19 clearly accomplished the goal of embeddimgptinciples of the Rome Statute
within the Canadian Criminal Code. Articles 6 tingh 8 of this act repeated existing
definitions of war crimes, genocide, and crimesrgjdhumanity outlined by the Rome
Statute, and a key clause stipulated that Candtiaumiender individuals wanted by the
ICC. The Act also clearly establishes Canadiaisgliction over war crimes, crimes
against humanity and genocide, regardless of whétkse crimes were committed in
Canadd?®’

Considering the lack of success of war crimesstiraCanada and other third-

party nations, why did Canada persist in explotivgprosecution of war criminals?

137 This act contains two sections dealing with wames, crimes against humanity and genocide—one
directed toward such crimes when they are commitiéanada, and another that deals with cases in
which such crimes have occurred in a foreign cguntr
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Examination of House of Commons debates regardi@egassage of C-19 reveals two
possible answers to this question. First, poli@kers argued that there was a direct link
between impunity for past war crimes and thosertet be committed in the future.
The link between punishment and crime reduction pvaminent, and remains
prominent, within conservative discourses that emspge the importance of “getting
tough on crime.” In the late 1990s, at approxirnyatee same point when C-19 was
moving through the House of Commons, the debatgsdeng young offenders featured
similar language. For example, John Williams ef Bederal Alliance Party stated that
“if we are tough on crime, if we punish crime, th@ople get the message” (cited in
Hogeveen 2005: 74). The message that peoplesupposed to get, with respect to
both the Young Offender legislation and war crirgggslation, was that there is no
longer impunity for this type of crime (i.e. “if yoattempt to commit this crime, you will
be caught”). An argument was made that if war orails are caught and punished now,
individuals will think twice about committing atrities in the future.

The second justification for pressing war crimeggidlation, and war crimes
prosecutions in Canadian courts was that Canadardgnnsulate itself from external
threats, such as the entrance of war criminalsititiging an interlocking system of
defenses. The following statement from Mr. Gurnargwal (Canadian Alliance MP),
who is only moderately supportive of C-19, illusésahow war crimes legislation is
believed to close gaps that exist in other parth@hetwork of systems designed to
protect us from external threats: “Because ourignation laws are such that anyone can

abuse them, they are like sieves, the back dosidis open and the front door is
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comparatively closed, anyone can sneak'{ii.In other words, we can protect ourselves
best from having war criminals enter into the coybty casting as wide a net as possible.

As was the case with the previous war crimes ainges against humanity
statutes, the newly formed Crimes Against Humaaitg War Crimes Act had to be
tested in court. Désiré Munyaneza, who was allggeéey perpetrator in the 1994
genocide in Rwanda, obtained a falsified passpot®®7 and immigrated to Canada
disguised as a Cameroonian citizen. Upon arriinnf@anada, Munyaneza settled in
Toronto, married, and fathered two children. Whiteending a concert, he was
recognized by a survivor of the genocide, who octeththe RCMP war crimes division.
The RCMP arrested Munyaneza in October of 2008y afsix-year investigation that
included travel to Rwanda in order to interviewnei$ses. Seven charges were laid
against Désiré Munyaneza: two counts of genociel@msting from intentional killing and
causing serious bodily or mental harm to Tutsigy bounts of crimes against humanity
stemming from both the intentional murder of, aeduml violence against, civilian Tutsi;
and three counts of war crimes based on acts @ftieinal murder, sexual violence and
pillaging against civilians who had not taken parthe conflict. On 22 May 2009,
Munyaneza was the found guilty on all accounts samdenced to the maximum penalty
under Canadian law: 25 years in prison with no chaf parole. The defense appealed
both the verdict and the sentence.

Munyaneza opted to be tried without a jury. Owrer course of the two years in
which the trial was in session, 30 witnesses walled by the prosecution and 36 were

called by the defense. Among the prosecution'srexpesses was the Hon Romeo

138 House of Commons, 6 April 2000.
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Dallaire, who had led the failed United Nationsgedeeeping contingent during the
Rwandan genocide. To gather testimony from 3lviddals who were unable to travel
to Montreal, the court established Rogatory Comimissin Kigali (Rwanda), Paris
(France), and Dar es Salaam (Tanzania). Regardii¢lss forum of testimony, the
majority of withesses whose testimony specificafiked Munyaneza to the alleged
crimes expressed concerns for their safety, whadtthe judge to allow them to testify
using pseudonyms, or to give parts of their testiyio camera(Currie and Stancu
2010).

Based on provisions outlined in the Crimes Agakhstanity and War Crimes
Act, the court utilized custodial universal juristion for the Munyaneza proceedings.
Custodial universal jurisdiction simply means takihough the alleged perpetrator and
victims of the crimes were not Canadian, Canadidghaities can still prosecute and try
the alleged perpetrator if he or she is physigalgsent in Canada (Currie and Stancu
2010). When this type of jurisdiction is invokéds understood that if the individual in
guestion did not enter into Canada, Canadian aitigsowould have no interest in
extraditing the person from another state. Thitkésprecise form of jurisdiction that
troubled Gowen Guest in his report to the Desch@umesmission. Guest noted that
when an individual is charged for a war crime om Itasis of being in a particular
country, it invites the question of whether the \wame or the presence in the nation is
being criminalized.

The line of argument articulated by Guest compdéisahe question posed by
Munyaneza’s lawyer: “why are we doing this?” Tlabof ending impunity for such

crimes could have been accomplished by extradMogyaneza to Rwanda in order to
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stand trial in the country in which the crimes weoenmitted™*® If the goal of the trial
was to somehow prevent future genocides, it istqpresble whether the threat of a
prison term in a Canadian jail will prevent futgenocides. Instead, the goal of the trial
may have been to set an example so that futurenvamals will be more hesitant to
enter into Canada. Although Munyaneza clearly eeskto be punished for his role in
the Rwandan genocide, the use of Canadian coudssvenuch about protecting the
social body of Canada as punishing crimes commétgdnst individuals in another
nation.

Canada’s first success in the domestic prosecofiovar criminals stemmed from
the application of legislation adopted throughingtional obligations under the Rome
Statute. The marriage of domestic and internati@waproved beneficial in terms of the
agenda to end impunity for war criminals residingianada. However, a third legal
system, which is not entirely synchronized with @stic and international law with
regard to how war criminals were defined, was alsplay with respect to the
criminalization of war crimes in Canada. The n&egtion will consider the application
of military law in the Canadian criminalizationwhr crimes, crimes against humanity

and genocide.

139 canadian reluctance to extradite individuals tioms which enforce the death penalty were quelled
when Rwanda abolished the death penalty in 2007.
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8.4  "A proud legacy was dishonoured”: The Prosecution of Canadian Forces
Personnel

The Canadian Forces (CF) has participated in a veidge of missions in the post-Cold
War era. These missions are quite distinct froenstiate against state warfare that
typified the First and Second World Wars. Insteadhe contemporary era the CF has
typically been given a Peacekeeping mandate (uhedsanner of the United Nations)
or, in some instances, has engaged in asymmetvarére (i.e. fighting an extra-state
group). Each of these highly complex types of missis exceptionally difficult for CF
personnel operating on the ground level for maagoas, not the least of which is the
fact that members of hostile forces, which aresigriatories to the Geneva or Hague
Conventions, are interspersed within civilian papioins. CF personnel are expected to
follow pre-determined rules of engagement, fullgerstand and apply the laws and
usages of warfare, identify the enemy quickly accligately, and switch from the role of
“humanitarian” or “protector” to “aggressor” anddsan a heartbeat. The murders of
two civilians in Somalia, and the unlawful killiraf a prisoner of war in Afghanistan, are
instances in which CF personnel did not live uséhleigh standards.

In 1992, Somalia was a country in disarray. Nati@dized government existed to
ask for assistance, and warring factions foughtéantrol of the country. The threat of
famine in the region, coupled by an inability td gepplies past warlords who essentially
ruled different parts of the nation, meant thatsaster was quickly looming on the
horizon. The United Nations established a Chaglkeintervention (i.e. it was
authorized to use force), which was a high praofiesion led by the United States that

required relatively quick action. The short dgph@nt timeline was not ideal for the
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Canadian Forces for many reasons, including thetfiat mission-specific training would
be limited, and that the Canadian Forces was ajlrstdtched thin from a number of
other missions (including a large contingent infas Although not a particularly good
choice for a peacekeeping mission, 900 membetseoCanadian Airborne Regiment,
which modeled itself after the Green Berets (kn@srhe toughest fighting unit in the
United States), were deployed to Somalia in Decermh@2.

The offenses in question both occurred in March3$3, on and around the
airfield of Belet Huen. On 4 March 1993, Canadtamnces personnel shot and killed one
Somali (named Ahmed Afraraho Aruush), and woundexdieer, as they were attempting
to steal food from the base. Major Barry Armstroaghysician who accompanied the
Airborne Regiment to Somalia, was called to thenecdJpon inspecting the wounds,
and measuring the amount of omentum that had fldveed the exit wound, Armstrong
determined that two fatal shots were fired intolirad and neck of the victim 2-3
minutes after the initial wounds (O’Reilly 1998\ppropriately, Armstrong informed his
commanding officer of the incident. To his surprigather than launching an
investigation, his Commanding Officer contacted &han Headquarters in Mogadishu.
Armstrong received a call from a Canadian officeMogadishu informing him that a
“damage-control operation” was underway (cited IR€lly 1998).

Before anything could be resolved regarding thiengi of Aruush, a second
murder had taken place. On the night of 16 Ma@93]1 a 16 year old Somali boy named
Shidane Abukar Arone was caught in the Canadiarpoomd. The Canadian soldiers on
duty observed the intruder for 15 minutes priocapturing him, and had determined that

Arone’s only weapon was a ceremonial dagger thatod been drawn (Somolia Inquiry



233

1997). After being captured, Arone was broughd taunker that was used for holding
thieves, and tortured throughout the night by lstors. The gruesomeness of this was
captured by the Somalia Inquiry:

MCpl Matchee stayed in the bunker with Pte Broftar&2200 hours, during

which time both men hit and kicked the prisonehigmribs and legs. MCpl

Matchee also kicked Mr. Arone in his face. MCpltbteee said to Pte Brown, "I

want to Kill this fucker, I want to kill this guyand continued to beat the young

Somali until his mouth bled. [...] MCpl Matcheadsthat Pte Brown had been

hitting Mr. Arone and that he, Matchee, intendethirn the soles of the Somali's

feet with a cigarette. Sgt Boland reportedly séixthn't do that, it would leave too
many marks. Use a phone book on him." [...] MCpldhae returned to the
bunker at about 2245 hours and proceeded, withdhaiescence or assistance of

Pte Brown, to beat Mr. Arone to death. (189)

A number of Canadian soldiers passed by the bubkémnone attempted to stop the
beating. There were also a number of personraramand and sentry posts who were
well within range to hear what was happening. Qg sentry who had stopped at the
bunker as a part of his rounds questioned MCpltGtaiMatchee. Matchee responded by
arguing that Somali police shoot individuals foetrery, and stated that "in Canada we
can't do it but here they let us do it, and the I$@& aware of it" (190).

Trophy photos of Arone taken shortly after he Wwaaten were leaked to the
press, causing a media firestorm that forced thea@ian Forces to respond to the
killings. A wide range of individuals were indickender the authority of National
Defence Act, ranging from those who directly papéted in the murders to commanding
officers who gave permission to mistreat prisoné&siumber of bystanders who were in
position to stop the killings, but did not, were@ktharged. After being charged with

second degree murder and torture, Matchee attenptehg himself. Although he was

unsuccessful, he suffered serious brain damagaasieclared unfit to stand trial. The
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fact that the star defendant would not stand tniehnt that those calling for justice were
unlikely to be satisfied with the ensuing courtstiaa

Pte Kyle Brown, who was second only to Matchetrims of culpability in the
torture and murder of Arone, was charged with séategree murder and tortuf®. The
prosecution argued that Brown had violated his ¢lugyrotect the victim or, at the very
least, to report the incident to someone who cetdg it. It also presented the argument
that Brown also personally tortured the victim.r Beeir part, the defense argued that
Brown’s culpability was limited to an assault, &hdt his actions did not actually
contribute to the death of the prisoner. The defealso argued that Brown’s duty to
intervene was no greater than any of the othershvalaod or witnessed the beating.
Essentially, the defense was arguing that sinceupsriors knew of the incident, and had
even authorized it, to whom was Brown supposeepornt the crime? Brown was
convicted of both counts and sentenced to fivesygaprison. He also received a
dismissal with disgrace from the Canadian Forcésclwmeant that he was transferred to
a civilian penitentiary.

The courts martial of bystanders in the beatingroihe were largely ineffective.
Of this group Sgt Mark Boland, who was on guard/dathe bunker where the prisoner
was being abused, faced the most serious chaBmand pleaded guilty to the charge of
negligent performance of duty for his role in tleath of Arone, but pleaded not guilty to
torture. The panel largely agreed with this dmmsiconvicting him of negligent
performance of duty while staying the torture cleargle was sentenced to 90 days of

detention, and suffered an automatic reductiomik to private. The prosecution

140 summaries of prosecution and defense argumentiranen from the final report of the Somalia Inquiry
(1997).
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successfully appealed the sentence, which wasasedeto one year's imprisonment.
Sergeant Perry Gresty, who was the duty officehedCommand Post situated 80 feet
from the bunker area, was acquitted on each ofctumts of negligent performance of
duty. Pte David Brocklebank, who was charged watture and negligent performance
of duty, had watched the beating for several mmbtfore leaving to make a phone call
to Canada. The prosecution argued that Brocklebadla legal duty to protect civilians
in his care from acts of violence, that a reasanabldier would not have watched the
beating and torture of an unarmed youth, that mdimy Matchee his loaded pistol
Brocklebank participated in the torture, and that arder to abuse prisoners contravened
the Geneva Convention and was thus unlawful. Despe relatively sound arguments
presented by the prosecution, Brocklebank was #eduon both charges.

Culpability for the killings in Somalia extendedymnd lower ranking personnel
and to the individuals who had given the orderaliose prisoners. Maj Anthony Seward
was charged with unlawfully causing bodily harm aedligent performance of a
military duty. The prosecution argued that he aen an order to "abuse" intruders.
Anticipating Seward’s defense, the prosecutionhierrargued that it was irrelevant
whether Seward had intended personnel under hisneomh to abuse Arone. Regardless
of intentions, that abuse had occurred. The defenantered that Seward’s instructions
were more limited, and that infiltrators were todag@turedwith physical force. Any
abuse that occurred after capture, according tdé¢fense, was done on the volition of
Matchee and Brown. Seward was acquitted of unldyvéausing bodily harm, but was
found guilty of negligent performance of duty favigg instructions to abuse detainees.

For this crime, he was issued a severe reprimamel Court Martial Appeal Court
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allowed the prosecution's appeal of the sentemzteupon appeal the sentence was
increased to three months imprisonment and disifigsa the Canadian Forces.

Among the most interesting of the courts maredating to Somalia is the case of
Capt Michael Sox. Sox allegedly planned the Mdhmission in which food was left
out to entice thieves to enter into the compouhd;rach time they could be captured.
As platoon leader, he also passed along instructioet prisoners could be abused. Sox
was charged with unlawfully causing bodily harmgligent performance of duty, and an
act to the prejudice of good order and disciplinEae prosecution argued that his
conveyance of an abuse order to his subordinateseeiless and led to the harming of a
prisoner, and that he had failed to exercise apigpcontrol over his subordinates.
Sox’s defense council argued that he had instrutigdonly necessary force could be
used to capture infiltrators. The word "abusewats argued, only applied to the capture
of thieves. Based on this, it was argued thatsbmuld not be held responsible for
Boland's misstatement of his instructions. Hisnmuvent on to argue that, in any
event, Matchee had formed the intent to harm tisoper before Boland conveyed the
instruction. Lastly, there was no evidence that Btew what Matchee was doing to the
prisoner when the abuse was underway. Sox wasteataf unlawfully causing bodily
harm, but convicted of negligent performance ofyduA stay of proceedings was entered
for the charge that he committed an act to theugreg¢ of good order and discipline. He
was sentenced to a reduction in rank to lieuteaadta severe reprimand.

Two officers were charged in connection to the dhad” shooting of Ahmed
Afraraho Aruush. LCol Carol Mathieu, who had oetbpersonnel to shoot at the legs of

thieves, was charged with negligent performanadudf. The prosecution argued that
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Mathieu's interpretations of the Rules of Engageiraard related instructions to his
personnel, were negligent on the basis that thefused the criminal intent of looters
with hostile enemy intent. Furthermore, Mathieorders also ignored existing
conceptions of proportionality and disengagememéaponding to threats. For their part,
the defense countered that the Somalia missiomaasolely a peace-keeping mission,
and that Mathieu's instructions were reasonabieanthey curtailed the use of deadly
force (i.e. by aiming at the legs rather than kg)i. The defense also pointed out that
Mathieu had met with local elders to warn them tesidly force would be used against
thieves in order to protect equipment and suppliesstly, the defense correctly pointed
out that the precise wording of the order was irtgydr because allowing soldiers to
shoot for the legs would not amount to orderingessore force unless the soldiers'
discretion was removed. Mathieu was initially @itigd on all counts. The Crown
appealed on the on basis of confusion on the painecJudge Advocate regarding the
applicable standard of negligence applicable tactiegge. A second court martial was
convened on these grounds, which also acquitteti®labf all charges.

Captain Michael Rainville, who led the reconnamssaplatoon responsible for the
shooting of Aruush and the wounding of a second,was charged with unlawfully
causing bodily harm and negligent performance ¢y.dirhe Judge Advocate granted the
defense motion to deal with charges related tdwioevictims separately. The
prosecution’s case was relatively straightforwairdtelling his subordinates that they
could use deadly force, and to "get them" (i.e.tlh@ Somalis running from the scene),
Rainville had counseled his men to commit an illegemed assault. The defense

attempted to shift responsibility upwards, arguimgt Mathieu ordered Rainville to
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secure the camp perimeter and to treat any attenipeach the camp perimeter as a
hostile act (which allowed soldiers to shoot t¢ kilder the Rules of Engagement). The
mission, as understood by platoon members, wagpehend anyone attempting to
breach the perimeter wire. Rainville was found gnatty on both counts.

Despite the fact that a number of Canadian sadiad been charged in
connection with the murders in Somalia, and weecenfpcourt martial, the ongoing
negative publicity was a source of concern at fhy@eu echelons of leadership. Kim
Campbell, who was Minister of National Defencehat time of the Somalia incidents,
was leading the Conservative Party into an electiak®93 (Madsen 1999). The
Department of National Defence launched the Faya@of Inquiry (hamed after Major
General T.F. de Faye) to examine “leadership, plis&, operations, actions, and
procedures of the Canadian Airborne Regiment in@i@aniMadsen 1999: 144). This
board of inquiry was composed of individuals whaevelosely connected to, or a part
of, the Canadian Forces. The fact that the boasla@ncurrent with the trial process
meant that it could not interview key individualbowvere awaiting court martial. The
Faye Board of Inquiry offered some suggestionsdirattly related to the issues at hand
(e.g. a clarification of orders related to the déta of individuals), and many
recommendations that were puzzling in light ofittr@dents in Somalia (e.g. improved
rifle magazines, improvements in in-theatre ratjoria the end, however, it was a
largely ineffective and politicized exercise that bttle to explain how Canadian soldiers
could violate the laws and usages of war.

On 20 March 1995, the Liberal government estabtisihe Somalia Inquiry

which was, in almost every respect, the polar oppdos the Faye Board of Inquiry. The
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Somalia Inquiry was called after videos of haziigals of Airborne Regiment members
were made public, which brought the Somalia atfack into the public eye. Although
the Airborne Regiment was disbanded prior to the sif the Inquiry, many Canadians
were still searching for answers regarding whySbenalia Affair had happened, and
whether it could happen again (Kelp and Winslow®O00rhe three member panel was
completely independent from the military, the résdilwhich was a distrust of the
military by panel members, accompanied by a disotithe panel by the military
(Madsen 1999). It reached the highest levels tifaity, and had the power to subpoena
witnesses to testify at the proceedings, which veoadcast on national television.
While Inquires are not established with the int@mtihat they turn into trials, the Somalia
Inquiry effectively indicted the core principlestbie Canadian Forces in effect at the
time of the Somalia Affair (Winslow and Klep 2004 the process of outlining
deficiencies within the military system, the Soradhquiry accounted for the war crimes
committed by Canadian Forces personnel in a péatieuay:
From its earliest moments the operation went aiig soldiers, with some
notable exceptions, did their best. But ill-pregghand rudderless, they fell
inevitably into the mire that became the Somadibatle. As a result, a proud
legacy was dishonoured. (Somalia Inquiry: 2)
This statement, drawn from the “Preface” of theorggllustrates that the crimes
committed by Canadian Forces personnel in Somadre wxplained as a breakdown in
leadership rather than pathology amongst CF pesdorihe “notable exceptions” to this
general rule were simply bad apples in the baared, who did not represent the average
Canadian soldier. Such bad apples violated Canatizamdards by being racists and

conducting hazing rituals, and were clearly capableommitting war crimes. The
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criminalization process had effectively come futtte: racist beliefs, which informed
definitions of war criminals during the First WoWdar era (i.e. the belief in the inherent
inferiority of certain ethnic groups) were themss\criminalized during the
contemporary era.

While events in Somalia forced Canadians to cantftiee possibility that
Canadian could commit war crimes, the trial of CRpbert Semrau led to questions
regarding the ways in which war crimes are defin&@kmrau was the youngest son in a
devoutly Christian family, and had a promising taily career. On October 19, 2008, he
was leading a four man mentoring team in the HethRarovince of Afghanistan. In his
mentoring capacity, Semrau was responsible fanitrgiAfghan forces in battlefield
tactics and ethics. The lead elements of Semi@ars encountered the enemy (Taliban
soldiers), and United States Apache helicoptergwalled in to destroy that position.
These helicopters decimated the enemy, leavinglead and another critically wounded.
Semrau had the scenes photographed for intelligemgeses, and then fired two quick
shots into the wounded man. Although the body nea®r recovered (it was removed in
the interim between Semrau’s group leaving andsngators entering into the area),
witnesses testified that the man was still alivewthe shots were fired.

Semrau faced a court martial for the shootindiefwounded mat'! The
charges included second degree murder, attemmtiograimit murder using a firearm,
negligent performance of a military duty, and behgvn a disgraceful manner. The
prosecution contended that at the point when thi&arafighter was critically wounded,

his status changed to that of a prisoner of was.séch, he should have provided medical

141 The account is taken directly from the summarRo¥. Semraw2010 CM 4010.
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aid to the insurgent, or called in a medical tedrne prosecution called a witness who
testified that prior to the shooting Semrau haceddkim to look away to avoid being a
part of what was about to happen. Semrau’s lawsgsgyged that it was, in fact, a mercy
killing because the insurgent had no chance ofigainvand was (in the mind of Semrau)
suffering needlessly. This line of defense is Wa#itinating and troubling, because the
Geneva Convention does not recognize mitigatingpfacsuch as “mercy killing” of the
wounded, in provisions related to prisoners of w@rven that Semrau and his legal team
were undoubtedly aware of this, the possibilityséxthat they were appealing to the
court of public opinion rather than the rule of law
Semrau was found not guilty of second degree nmuatiempting to commit
murder using a firearm, and negligent performarfguibitary duty. However, he was
found guilty of behaving in a disgraceful mann&he judge’s summary focused upon
whether Semrau displayed the discipline necessargritinue as an officer in the
Canadian Forces:
The fact that you committed this most serious d¢hez the Code of Service
Discipline when you were in command of call si¢gh7as well as the fact that
you put your subordinates in such a predicamesgsaserious questions as to
whether you fully understand your responsibiligssan officer. You also
demonstrated a lack of self-discipline and of eesjior fundamental principles
and orders.
Although the “mercy killing” argument clearly apped to the panel, during sentencing
the judge showed frustration over the fact that iB@rfinever appeared to take

responsibility for [his] actions.” The punishmessigned by the court was a reduction in

rank to second lieutenant, and a dismissal fronCiéneadian Forces.
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Summary of Section V
The contemporary era was marked by a significapaesion of international law related
to genocide, crimes against humanity and war crin@sthese developments, the
passage of the Rome Statute had the most profonpact upon the Canadian
criminalization process. Canada was obligatedigpaits Criminal Code to conform to
the tenets of the Rome Statute, and in so doin@#radian justice system effectively
operated as an extension of the International @ahCourt.

Thesine qua norof Canadian war crimes criminalization during the
contemporary era was the conceptualization of wanrigals as the locus of complex set
of material and symbolic risks to the social falwicCanada. The specific source of the
criminality was largely undefined, and the mainnaf consideration was that they were
an external entity. This external threat wasnagednot eliminated, by seven distinct
legal mechanisms administered by three separatenmaes units, and success was
measured in actuarial terms on a balance sheetogmof individual screened, deported,
and convicted contra the cost of each approachg probabilistic logic that was used is
similar to the notion that if an individual congistly leaves a car unlocked, it will
eventually be stolen. This logic represents & siwfy from attempting to understand
offenders and toward target hardening and othesgptative measures. The focus upon
war criminals attempting to enter into Canada, @paoh the refinement of preventative
measures designed to minimize their rate of su¢cs@ssiltaneously reinforced the notion
that war criminals were “other” and buttressedlibkef that Canadians would never

commit such crimes.
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There were unintended consequences to the crixatiah process. Witnesses in
Canadian trials were also re-victimized, eitheialggressive attorneys attempting to cast
doubt upon their memory of the events in questorthrough the act of testifying and
articulating their experiences to the court. Samdéviduals suffered procedural
victimization as deportation hearings were utilizedypass standards of evidence found
in criminal trials. Ethnic tension between Jewasid Ukrainians in Canada were fueled
by the prosecution of Nazi-era war criminals. Eatthese communities formed
powerful lobby groups that constituted opposingésrwith respect to the expansion
(Jewish lobby) or contraction (Ukrainian lobby)tbé criminalization process. The
realization that Canada is composed of two tiergtafenship, one that can be
denaturalized and deported and one that cannogsempted a further unintended
consequence experienced by the Ukrainians.

To a degree, the prosecution of Canadian Forasemeel for crimes against
prisoners committed in Somalia and Afghanistan lemolatized the notion that war
criminals were an external threat. However, itiportant to note that indictments in the
respective cases did not include the charge oftwianes. Thus although a Canadian
soldier (Robert Semrau) was prosecuted for crinsesnaitted against an enemy soldier,
which was a novel legal development, he was changgdviolations of military
regulations. By excluding war crimes from the gjeasheet in the courts martial of
Semrau and those indicted in the Somalia Affag,dasumption that war criminals were
an external threat was once again preserved. &lef n a binary distinction between
“Canadian” and “other” (“us” and “them”, “civilizédand “uncivilized”), which rests at

the heart of the criminalization process, was thamtained. However, racialized belief
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systems, which were fueled by the belief that scaeel groups were inherently inferior,
not only ceased to underpin conceptions of wariocafs, but were also specifically

singled out as a cause of such crimes.
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Section VI: Conclusion

This section will provide a summary of the gendéralings of this project, followed a
summary of limitations. It will conclude with astiof contributions made to the field of

criminology by this project.

Findings

This dissertation provides a socio-historic analydithe ethos of war crimes
criminalization articulated in three general higtal eras: the First World War era, the
Second World War era, and the contemporary erasefted below are the findings,
which are grouped into the following six themes) the sine qua norf the
criminalization process in each era was a distiooception of the nature of war crimes
and/or war criminals; (2) the articulation and aggtion of war crimes policies rarely
matched; (3) Canadian identity shaped the crinaaabn process, and the
criminalization process helped to shape Canadiantiiiy; (4) although a distinct
conception of war criminals was prominent in ea@) eemnants of past conceptions of
war criminals still influenced the criminalizatigmocess; (5) an examination of the
criminalization of war crimes within the militarygtice system is an essential in order to
understand the criminalization procegdst large and (6) it is impossible to fully separate

distinct justice systems in play during the crinlimation process.
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(1) Sine qua non Thesine qua norof the criminalization process in each of the
three eras was a particular conception of the aattiwar criminals: during the First
World War era war criminals were thought to be memlwof inferior races, war criminals
were thought to be ordinary individuals caughtxtraordinary circumstances during the
Second World War era, and in the contemporary eracwminals were conceptualized
as housing a complex set of material and symbis to the social fabric of Canada.
These three distinct views regarding the natungasfcriminals were historically situated
within both international and Canadian socio-legaitexts. In each of these eras, the
response to the question “what are war criminaséi@ped the criminalization process.
Specifically, the belief that war criminals wereat of inferior races led to an emphasis
on immigration screening and deportation focusemhygarticular ethnic groups during
the First World War era, the belief that war crialgwwere ordinary individuals caught in
extraordinary circumstances led to trials for indial crimes, and a lack of screening for
war crimes, during the Second World War era, winildhe contemporary era the
conceptualization of war criminals as a serietdrrelated risks to Canadian society led
to a multifaceted approach in which individuals gvecreened, removed or quarantined

from the social body of Canada.

(2) Policy and application Although a particular conceptualization of war
criminals was theine qua norof the criminalization process in each era, irdlinls
charged with carrying out the criminalization pres@ften re-interpreted the policies
based upon their own belief systems. The disjuadtetween policy and its application
occurred when police widened and deepened sumedlduring each of the World Wars,

when Canadian military tribunals focused upon vange during the Second World War,
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and when judges utilized higher thresholds for méms reaandactus reusluring the
trial in Imre Finta during the contemporary eréheTaw was not a neutral entity in any
of the three eras under consideration. Instead‘tthman proces$* of law was evident

at every stage of the criminalization process.

(3) Criminalization and Canadian identityThe fact that processes of
criminalization simultaneously draw upon and shidggesocio-historic contexts in which
they emerge has been outlined by criminalizati@otists. However, the manner in
which the criminalization of war crimes shaped Ghaa identity has not been
articulated. The Canadian criminalization of wames in each of the three eras drew
upon a binary distinction between “us” and “thenC&anadian society was consistently
defined as being civilized and free of war crim@malhich meant that populations
criminalized during the respective wars were taddor exclusion and even removal.
Foucault argued that disciplines such as psychatdycriminology rose in prominence
in the nineteenth century through a promise togmaiee, contain, cure, and/or remove
dangerous individuals. In the Canadian example,cnwmes units and immigration
screening officials were predominantly responsibigorotecting the social body from

being infected by the presence of war criminals.

(4) Remnants Particular conceptualizations of war crimes a@ad criminals do
not vanish when new ones emerges. Instead, resxofaotder articulations become

embedded within the larger discourse. For exantipéebinary logic used in the

142 The term “human process” of law is borrowed frashd Hogarth (1973), who argued that the
biography of judges and magistrates provides @&bsttderstanding of sentencing patterns than dbghgt
defined facts and legal arguments.
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distinction between “civilized” and “uncivilized’aces that was prominent during the
First World War era remained embedded within fuincarnations of the criminalization
process as “us” and “them” or “Canadian” and “othdfurthermore, although socio-
historic contexts shift and evolve, establishe@lggecedents (such as the IMT at
Nuremberg) are used repeatedly over time. Suatedents become a part of the socio-
legal context in which future events unfold. Frample, the prosecutions of war
criminals in Canadian Courts during the contempoeaa would not have occurred were
it not for the precedent set both by the Nuremltelognals, and by the use of domestic
courts to try German war criminals during the Cdéldr era. For these reasons, changes
in the criminalization process across the thres araler consideration have both linear

and non-linear components.

(5) Inclusion of military justice systerAs outlined in the theoretical overview
(section 1.3) many criminologists have identifiedttinternational law, or systems of law
within other nations, have to be taken into accaluming the study of crimes against
humanity, genocide and war crimes. This is probteriar existing criminological
theory, which is typically orientated around partar forms of domestic crime (such as
street crime). However, most criminologists havkethto recognize that the problem
runs even deeper, as military justice systems, lwéie separate from civilian law but
still internal to individual nations, must also taéen into account. The linkage between
the Canadian criminalization of war crimes and GC#raidentity is particularly
problematic with respect to Canadian military perssl, who cannot simply be removed
from the category “Canadian” if they violate thevtaof war. CF personnel who have

violated the laws of war have, to this point, nesecifically been charged with war
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crimes. However, with the adoption of the Romé#&and with a functioning
International Criminal Court in play, it is likethat the government of Canada will at
some point be pressured to prosecute Canadiarmmipersonnel who violate the laws of
war. If and when this occurs, it would be an extedy potent challenge to the notion that
war criminals are an external entity. Such a emglée would undoubtedly trigger a
reconstitution of how war criminals are definedd avould act as a catalyst for a new era

of criminalization of war crimes in Canada.

(6) Inability to separate justice system&he Canadian criminalization process
was, to some degree, influenced (or directly shabgaexternal legal factors during each
of the three eras under consideration. DuringFing World War era, Canadian law had
to conform to Dominion standards. In the Secondléw/ar era, the influence of
British law led directly to the prosecution of Cdien military personnel. The
contemporary era, by contrast, is marked by Canazbarts acting as arms of the ICC,
and by civilian inquiries governing military juséic In some cases the separate justice
systems were mutually supporting (e.g. Commonwéaithand Canadian law during the
First World War era, Canadian law and internatidaal following the adoption of the
Rome Statute in the contemporary era) while inrstBenificant contradictions and
difficulties emerged (e.g. domestic law and militiaw, as well as Canadian and British
military law, during the Second World War era). effact that multiple justice systems
may be at play during the criminalization processgs problems for existing
criminological theories, including theories of chiralization. For example, Austin Turk
(1966) argues that actions that are offensivedwiduals who enforce the law are more

likely to lead to higher rates of arrest and cotwits, and to result in more severe
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sentences. However, what happens when an actioghly offensive to those working
within one legal system, but is less offensivehtmse working within another? For
instance, following the Second World War the Bhitmilitary prosecuted Canadian
soldiers for crimes committed in POW camps, whike €anadian military did not
prosecute any Canadian soldiers for actions in R@Wps in the European theatre.
Furthermore, existing theories of criminalizatiayde little insight into debates
surrounding whether Désiré Munyaneza should staaidrt a Canada or Rwanda.
Taking multiple legal systems into consideratioarnguably the biggest challenge facing
criminologists who enter into the study of genociclémes against humanity and war

crimes.

Limitations

This project is limited in three main ways: itiesl upon existing historic documents,
some contemporary documents that could have beshare currently restricted, and the

findings are not generalizable. Each of thesetditimns will be outlined below:

(1) This project necessarily relies upon existiagprds, and perspectives that do
not appear in the records consulted during thearebgprocess can not be a part of this
analysis. For example, during the First World \Wemy groups sent letters to Prime
Minister Borden expressing their views regardingtdiction should be taken against
war criminals. These letters have been presermadiorofiim as a part of the Robert

Laird Borden collection at the LAC, and form an onfant component of this research.
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However, viewpoints not expressed in this form, #vad did not move through official
channels, were not recorded and are thus not aptr¢ analysis conducted for this

dissertation.

(2) Some contemporary information is currentlysslfied or restricted. For
example, many documents collected as a part dbtimealia Inquiry are currently
inaccessible to civilian researchers. In instamceghich the researcher has the
appropriate clearance to access these documeeysstilh cannot be used unless all
committee members have the required level of chearaIn any event, the use of
classified documents ultimately means that thesfiead product is also classified, which

is undesirable for the current project.

(3) Canada is an officially bilingual nation, akely documents could potentially
be written in either English or French. Howeveredo that fact that the author only
speaks one of the official languages (English) udoents written in French could not be

integrated into the final analysis.

(4) This research is limited to a discussion ofdhminalization of war
crimes, crimes against humanity and genocide irCdmeadian context. Due to this
narrow focus, the results will not be directly gextizable to other contexts. A
comparison with other countries will likely illustie both differences and similarities in
the respective criminalization processes. Howemah a comparison is outside the

scope of this project and is left to other researsh
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The limitations listed above are important withpest both to the types of
conclusions that can be drawn from this researuth t@the generalizability of the
findings. Specifically, this dissertation can oolgim to examine official, or public,
responses to the issue of war crimes and war calsiin Canada during the three eras

under consideration.

Contributions

Despite these limitations, this dissertation presidt least four contributions to existing

scholarship:

(1) Itis among the first attempts to apply the®s of criminalization to the topic
of war crimes, crimes against humanity and genocikedate, the majority of
applications of criminological theory to the topitgenocide have drawn upon rigid
theoretical constructs that often expose discipjitgases and limitations (e.g. a focus
upon street crime, an emphasis placed upon donwstimal codes and a general lack
of attention to state crime). However, a flexitfieoretical approach that draws upon
inductive analysis is more appropriate when engginto new substantive areas. Simply
put, when entering into a largely unexplored afe@gearch it is more prudent to
develop categories based upon the collection arskaxamination of information
related to that topic at hand (inductive analysian to directly apply and test existing
theoretical constructs (deductive analysis). Ia tlissertation, theories of criminalization

were used to establish a broad framework that aitbsufficient maneuverability to
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explore new theoretical ground, such as the lirtkvben Canadian identity and the
criminalization process, or the interplay betwe#fecent systems of justice that shape

the criminalization process.

(2) Itis among the first analyses of the Canadiaminalization of war crimes,
crimes against humanity and genocide. In the@astecades, increasing numbers of
criminologists have turned to the study of genocidewever, few if any criminologists
have examined changes over time in Canadian reepdogenocide, crimes against
humanity and war crimes. The Canadian criminabzabf such crimes is a particular
instructive case study because Canada has usedryndnd domestic courts to try war
criminals, has initiated three distinct versionsvair crimes legislation (one at the end of
the Second World War, and two in the contemporeay, @nd has drawn upon a wide
range of legal mechanisms in order to addressstheeiof war criminals. Furthermore,
the criminalization process in Canada has occurred least three distinct stages, which
highlights the influence of socio-historic contexton responses to such crimes. Lastly,
the Canadian example illustrates the connectiomdst the criminalization process and

the construction of national identity.

(3) This dissertation broadens the scope of amhogical investigation to include
war crimes along with genocide and crimes agaiastanity. Although criminologists
have, in the past two decades, entered into theeata of genocide and (to a far lesser
degree crimes against humanity), they have langelgred war crimes committed by
front line military personnel. This omission isdenstandable to a degree because war

crimes may be considered outside the scope of mol@gical inquiry for two main
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reasons: a charge of war crimes that is not acaareg by additional charges of
genocide and/or crimes against humanity is nornaily found in military rather than
civilian courts, and charges of war crimes are comignbased upon crimes committed in
other nations. The fact that such crimes occuinduvar, coupled with the increasing
prominence of asymmetric warfare in which the digion between combatants and non-
combatants is blurred, also present serious prabfencriminological investigation (e.g.
If the line between combatant and non-combatabiuised, what determination can be
made regarding the legality of killing? Is it legiate to expect front line soldiers to
understand the nuances of international law, amistinguish between legal and illegal
orders?). The inclusion of war crimes in this ge@l provided critical insight into how
the binary divisions between civilized and uncield, us and them, Canadian and war
criminal were significantly challenged by the ftat Canadian soldiers have, on
occasion, committed atrocities during times of wahis challenge has been managed by
restrictions placed upon information from the fronés (First World War era), and
definitional restrictions that do not allow Dominigitizens to be charged with war

crimes (Second World War era and contemporary era).

(4) This dissertation is among the first exaations of the interaction between
domestic Canadian law, international law and nmfitaw during the criminalization
process. The extension of criminological theorfor@ign or international systems of
justice is already viewed as problematic, and aw@rsition of military systems of justice
substantially increases the level of complexityislissue is exacerbated by the fact that
many criminologists are largely unaware of how eys of military justice operate.

However, the inclusion of genocide, war crimes amghes against humanity into the
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field of criminology does not simply involve und&sding types of crimes that have
previously been ignored in the discipline. Thislusion also necessitates an
understanding of the complex interaction that ocgd@atween international, domestic and
military legal systems. For example, in the Secéfatld War era the IMT at

Nuremberg provided a legal precedent that was usethny future war crimes trials.
However, the Canadian military refused to draw ughenNuremberg precedent in their
own war crimes trials held in Europe. Prosecutimnsvar crimes committed against
Canadians in the Pacific Theatre were held undgisBmilitary law, which prosecuted
several Canadians for crimes committed against @bheadians. Moving forward to the
contemporary era, legal scholars and jurists barekpowledge Canadian war crimes
trials held during the Second World War and foawstéad upon precedents established at
the IMT at Nuremberg. The account of the inteatbetween legal systems found in
this dissertation functioned to situate the criizaion process within three diverse and

complex socio-legal contexts.
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