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Absûact

Anglo-Cmadimlawhastypicallyprovidedlittleopportrrnityfordirect

particþation by victims md commgnity members' Short of the creation of independent

Aboriginal justice systems, such participation is most readily accommodated in

sentencing md mediation. The imposition of m alien justice system on Cæadim

Aboriginal communities led to systemic inequities æd its authority has been strongly

resisted. Through a conjoint revision of sentencing practices by members of the

judiciary ard local community members, a variety of innovative sentencing practices

have been imPlemented.

This study æaTyzed community sentencing md mediation in cmadiæ

Aboriginal communities and investigated six initiatives in central and northem

Mæ.itoba md Saskatchewm. case law md secondary materials relating to Aboriginal

justice md sentencing provided a context for these case studies' A theoretical

framework based on legal pluralism and post-colonialism facilitated interpretation of

study data. Sixty-six interviews were conducted with fifty-one respondents who we¡e

members of the communities studied or wele lawyers, police, probation officers md

judges involved with these communities'

Four commr¡nity participation models wefe identified: circle sentencing' the

sentence advisory s.mmittss, the Elders' or community sentencing pæel md the local

mediation committee. Community members described estrægement from md

resistmce to the prevailing court system md conventional sentencing practices; md

feelings of empowerment, in particular for particþmts in community sentencing md



v1

mediation. All initiatives involved varying degrees of relationship between formal

(state) md informal (local) systems of law and social control' Judges in tum were able

to access local systems of social control, based on knowledge md peer pressure' to

increase the effectiveness of sentelrcing'

These approaches have developed almost exclusively in rural Aboriginal

communities. A combination of available local systems of social control md the

commrlral nature of Aboriginal society has assisted in the development of these

initiatives. Despite such concems as the potential for local political interference and

the role and protection of victims, the evolution of community sentencing md

mediation appeafs to have had an empowering effect on Aboriginal communities' The

continued developme,nt of such initiatives will depend upon mmy factors including

local community and judicial support (both local md appellate) md accessability of

treatment facilities.
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PART ONE: PROBLEMS WITTI ESTABLISIIED
SENTE,NCING PRACTICT,S IN ABORIGINAL
COMMUNITIES



Chapter One : Intmduction

1.1 Choice of Topic and Purpose of Study

Through my experience as a sriminal defence lawyer practising in central

Saskatchewm from 1986 throudh lgg4 md as a lecturer in the Criminal Procedure

Section of the Law Society of Saskatchewm Bar Admission Cogrse, I became

interested in the problems associated with sentencing of Aboriginal offenders md

consequent reform of such practices. In Jr¡ne of 1993, I attended a conference of the

Northem Justice Society in Ke,nora, Ontario. Several presentations focused on

inadequacies of prevailing sentencing practices in Aboriginal commr¡nities md

suggestions for reform. As a result, I was motivated to pufsue research in this area'

The decision in R. v. Mosesr articulated concems about prevailing Anglo-

Canadian sentencing practices in Aborig¡nal communities and presented a new

se,nte,ncing approach: circle sentencing.2 ln introducing this process, Judge Barry Stuart

stated:

For centwies, the basic orgmization of the court has not chæged. Nothing has

been done to e,lrcourage mãaningful participation by the accused, the victim' or

by the community .... If the objective of the se,lrtencing process is now to

enhance sentencing options, to afford greater concem to the impact on victims'

to shift focus from ptmishment to rehabilitation, md to memingfirlly engage

communities in sharing responsibility for sentencing decisions, it-may be

advantageous for the justicã system to consider how court procedures æd the

' 11992¡,71 c.c.c.(3d) 347 ( Yuk. Ter. ct.)'

, Through u¡hich the sentencing hearing was conducted in a circle format containing the judge, defence

and Crown counsel, police, the offender, the victin, the probation officer and assorted community members'

Allci¡clemembersparticipatedinarrivingatanappropriatesentence.
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physical arrmgements within court-rooms militate against these new

objectives.3

These comments crystallized mmy of my experie,nces appearing with Aborigrnal

offenders at sentence. unfamiliarity with md fear of the prevailing court system often

æpeared to stifle 6sanin$u1participation by Aboriginal offenders, victims æd local

cOmmnnity members. In Septemb er,1993,I requested formation of a sentencing circle

for a womm who had pleaded guilty to stealing money from the Kinistrn bmd of east

central Saskatchewan. The resulting sentencing circlea was conducted December 3,

lgg3 afthe Kinistin Reserve Community Hall. Local community members showed

genuine interest, particþated in designing the offender's sentence md requested a role

in the supervision of her probation order. The positive impact on my client further

inspired my study of sentencing reform.

The purpose of this study was to identify, describe and evaluate se'ntencing

initiaúves fgnctioning in Canadian Aboriginal communities which were charactenzed

by increased particrpation of victims, offenders md local community members'

Specific initiatives in six Aboriginal communities of Mæitoba md Saskatchewan were

studied in depth. These communities were Sandy Bay, Pelican Narrows æd

Cumberlæd House, Saskatchewan md Hollow Water First Nation, Waywayseecappo

First Nation md Mathias Colomb Cree Nation (Pukatawagan)' Mmitoba' Such reforms

were æalyzed with respect to origin, relationship to systems of local md state control

t Sup* note 3 at 355-356.

o R. v. Thomas ( 3 December 1993), Kinistin Reserve ( Sask. Prov. Ct'), ulhich was the first^sentencilg

circle within the Melfort area provincial court circuit.Judge Eric Diehl of the Provincial court of

Saskatchewan presided at the circle. This circle is hereafter called "the Kinistin circle'"
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md future progress md developme,nt. Given the short history of these initiatives,5

conclusions respecting their impact upon offenders, victims md local commgnity

members would have been pfemature.u Only preliminary observations on such impact

were feasible. Despite this limitation, malysis md comparison of these initiatives

provided valuable insight into perspectives held by initiative participmts respecting

justice m.d se,nte,ncing practices. Inter-relationships betwee,n such initiatives æd local

systems of social control were also identified and this, in turn, facilitated consideration

of the 4plicability æd trmsferability of such approaches to other commr¡nities'

1.2 Methodology

In choosing appropriate methodology, lack of formal records of cases dealt with

by way of sentencing circleT md the relatively low number of such casest suggested

insufficientdatafor¿6gãnin$ulstatisticalanalysis.Aqualitativemethodologywas

t Ail ioitirti.res studied commenced within the prevailing court structure in or afrer 1992'

, During the course of my study, Judge Claude Fafard of the Provincial Court of Saskatchewan in La

Ronge, commented on several occasions that it was too early to form any final conclusions about the impact

of ci¡cle sentencing in Northem Saskatchewan.

t My initial interest was with 1þe çemmr¡nities of north-east Saskatchewan uihich had experienced the

inhoduction of ci¡cle sentencing in Saskatchewan. However, I discovered no record had been kept by the

provincial Cour! the RCMP or local çsmmunity members of specific sentencing circles conducted' Indeed'

during a telephone interview with Judge Bria Huculak December 7, lg94 she indicated that the court in La

Ronge did not keep track of sentencing ci¡oles as she and Judge Fafard were "not inJerested in st¿tistics'"

t During a telephone interview with Judge Claude Fafard of the Provincial Court of Saskatchewan on

December 16, Iggl,he stated he had conducted" at mos! 30-40 sentencing circles, involving approximately

60 offenders( across all of the court points he serves in northern Saskatchewan)' In comparison,

approximately 300 sentencing circles had been conducted in The Yukon of September, L994 as indicated in

-y iot"*i"*with Judge naiy Stuart by telephone 30 September 1994' Judge Stuart is currentþ

undertaking a study of yukon recidivism rates. See M. Nemetbo "Ci¡cle of Justice: Northern Villagers Take

Part in Sentencing" Macleans (19 September 1994) 52 at 53'
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instead c,hosen. Qualitative research "produces descrþtive data: people's own writte'n or

spoken words or observable behaviour"e and has a significant history among social-

science researchers.to Martyn Hammersley described the use md acceptability of

qualitative metho dolo gY :

In the social scie,nces over the past thirty years there has been a tremendous

growth in the use md acceptability of what has-come to be called "qualitative

method": research using "unstructured" forms of data collection' both

interviewing md observation, md employing verbal descriptions md

observationl rather than quantitative measurement and statistical malysis' One

of the features of this rece,nt period of growth is that qualitative method has

become rnstitutionalized as a largely self-sufficient approach.to social reseatch'

with its o*o lir"*,*e, both substmtive and methodological.lt

Qualitative research is inductive not deductive. Taylor and Bogdm note that:

Researchers [using qualitative methodology] develop concq>ts, insights' and

r¡nderstmdini fto- pattems in the data, rather than collecting data to assess

preconceiveimodels, hypotheses, or theories. ln qualitative studies researchers

follow a flexible ,"r"*óh design. They begin their studies with only vaguely

formulated research questions' 12

As I had not adopted or formul ated ahypothesis explaining the introduction'

development md impact of community sentencing reforms, qualitative methodology

was best-suited to my study. Qualitative methodology utilizes "interviewing'

e S. Taylor & R. Bogdan" Inhoduction to Qualitative Research Methods: The Seørch for Meanings' 2d

ed. Q.Iew York: John Wiley & Sons, 1984) at 5'

ro See B. Berg, Qualitative Research Methods for the Social Sciences @oston: Allyn & Bacon' 1989)

u¡heretheauthorcommentsat2that,.qualitativeresearchhasleftitsmarkconceptuallyandtheoreticallyon
the social sciences. The lasting contributions to social understanding fiom qualitative research as well as the

sheer number of contributing social thinkers are sisnificant'"

,, M. Hammenley, The Dilemma of Qualitative Method: HeùeÊ Blumer and the Chicago Tmdition

(London: Routledge, 1989) at 1'

12 Taylor & Bogdan, suPm n,ote 9 at 5'
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observation, participation md continuing data malysis to

4proach suited to my study as data available respecting

necessarily arise from observations of local sentencing practicesla æd interviews with

initiative p articþ ants.

A recoguised dmger of qualitative methodology is the effect a researcher' as

observer æd interviewer, has on people interacted with md situations observed' This

so-called "Hawthom Effect"l5 suggests people will alter their usual or routine

behaviour upon leaming they are subjects in a research study' While recogni'ing the

influe,nce of my presence as a particþant observer,tu every effort was made to

minimize the level of intrusion.tt A further concern respecting this methodology is

t' A. Mccilliv ray &. D.Ish, Co-opemtives in Principle and Pmctice (Saskatoon: Cenhe for Study of Co-

operatives, 1992) at30-31. Also see IVL Hammersley &' P. A.''insol Ethnogmphy Principles in Pructice

(London: Routledþe, 19g3) at 2 uihere the authors iescribe a participant obseryer as one uåo "participates '

overtly or covertly, in people's daily lives for an extended period of time, watching what happens' listening

to u¡hat is sai4 a.ting quåtioor, io fact collecting urhatever date are available to tb¡ow light on the issues

with u¡hich he or she is concerned."

la The term ,,sentencing practice,, is used to describe sentenoing in the Provincial court and mediation

outside of court. Both involve the disposition of a criminal offence'

t, Berg, supm note 10 at 61. This effect is named after a study conducted at the Hawthorn Plant of the

westem Electric company in rryhich researchers initially thought changed worker ouþut was in reaction to

t-;ö"Jiiì". u"i later discovered the change was due tothe attention given workers by the researchers

See R. Grinnell & M. lfy'illiams, Research in Soi¡øI Worl+: A Primer (Illinois: Peacock' 1990) at 185'

,u For example, during observation of the sentencing circle 66mmittee in cumberland House on

December 13, Igg4,I as.ìst"d the committee by providtg the name. of a Mental Health worker in Nipiwan'

1as çommittee then included specific reference tå thi, peison in their recommendations respecting a young

offender.

,' In preparation for my field trip to Sandy Bay in October lgg4,l spoke with my contact Harry Morin

by telephone on Septembei tS, tgSi.I asked garry if f would be allowed to attend and participate in the

sentencing circle scheduled for october Lg, lgg4. He responded that it was not his decision to make as it

was up to the people in the circle but that he did not personally have a problem with me participating' I

subsequently spoke by telephone with Judge Bria Huculak on october lz, lgg4 v¡lo cautioned me against

scrutinizing people to closely during my field trip (she was concerned that people would act differentþ if

they thought they were bein! studied). Upon aniving in Sandy Bay on October 18, I discussed this concern

with Harry and we agreed th-at I could attend the cirî1" Uut that I would remain outside the formal circle so

generate information" 1 3,

these initiatives would
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unceftainty regarcting accufacy of individual accor¡nts md the possibility of "hidden

agendas" on the part of interviewees. However, as qualitative methodology focuses on

r¡nderstmcling a social situation from æ interviewee's own perspective, "[t]he

researcher seeks not 'truth' or 'morality', but rather a detailed rmderstmcling of other

people,s perspectives.,,lE Although the account may be motivated by hidden

psychological or social factors, the explmation given "is not merely m importmt

component in understmding social response: it is the place to begin the search for

understmding." 
le

In preparation for field interviews, Glbert Comeault2o of the Mæ'itoba

provincial Archives was consulted.2t use of a high quality tape recorder was also

arræged. Identification of commr¡nities to be studied was assisted through contacts

as to be as unobfiusive as possible. The fact I aø anon'Aboriginal man not part of the communities studied

raised the potential for inducing or aggravating the Hawthorne Effect'

lE Taylor & Bogdan, supru note 9 at 6. See also N. Denzin & Y' Lincol'n ' Handbook of Qualitative

Rerroni (London: Sage Publications, 1994) r¡iho state at 2:

[e]ualitative researchers study things in their natural setting, attempting to make sense of'

or interpre! phenomena in terms oi the meanings people bring to them. Qualitative

research invofues the studied use and collection of a variety of empirical materials - case

study, personal experience, introspective, life story, interview, observational, historical,

interactional,andvisualtexts-thatdescriberoutineandproblematicmomentsand
6s¿nings in individuals' lives'

,, Tlis approach was presented by Professor Joseph Raz of the Oxford University Law Facuþ in a

lecture given at the Univeìsity of Toionto in Septemúer 1987 subsequently described and adopted in

McGillivray &.Ilsh, supm note 13 at 30'

,o A person with extensive experience in conducting oral histories in Aboriginal communities'

2r He provided advice and information on interviewing tecbnique including a written "oral History

Information Package" u¡hich contained a selected bibtioglãphy and described oral history methodology'

interuiewing techniques and equipment usage. see 
"to 

i. tr'l"rruop, "oral History: The spoken Record"

(Lgg1) Dawson & Hind (summeied.) at g-10 and P. Thompsot, The voice of the Past: oruI History

(Oxford: University Press, 1978) at 165'185'
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with judges md lawyers in Saskatchewæ æd Mmitoba. Smdy Buyt'became the first

court location in Saskatc,hewæ to experiment with sentencing circlest3 ln' 1992 md had

subsequently accepted this approach.2o Pelican Narrows had recentþ e4perienced

introduction of circle sentencing md, with significæt input from the Peter Balmtyne

Cree Nation, had developed a sentencing circle committee, to which Judge Fafard

routineþ referred c¿¡ses. The committee inde'pendetrtly conducted community circles

md made sentencing recommendations to the court'25 Cumberland House had

experienced introduction of circle sentencing æd, during 1994, embarked on a

mediation/diversion project by which local commr¡nity members wefe hædting

disposition of cases referred by the police md court. In addition, this committee served

a se,ntencing advisory fr¡nction to the court.26 Mathias Colomb Cree Nation

(pukatawagm), Mmitoba was identified by the director of Legal Aid in the Pas,

Mmitoba,2' as acommunity that had been e4perimenting with circle selrtencing in

various forms in conjunction with its Justice Committee' Hollow Water First Nation'

Manitoba was chosen because of interesting local community developments in justice

initiatives revolving around holistic treatment of sexual abuse victims md

2 Located 190 kilometes north-west of Flin Flon, Manitoba'

23 c. Fafard sentencing circIes: A Prcgrcss Report (La Ronge, saskatchewan, undated) [unpublished] at

2o Interview by telephone with Judge Claude Fafard (19 September 1994).

's lb¡d.

26 Huculak intewiew, suPm r'ote 17'

2' Discussion with Joyce Datnyn at Northern Justice Conference (June' 1993) Kenora' Ontario'
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victimizers2r. This community had recentþ extended their approach to include local

particþation in circle sentencing within the provincial court system'2e

Waywayseec4)po First Nation, Mmitoba was identified by Associate Chief Judge

Murray Sinclair3o as a community in which community elders had become regularly

involved in the se,nte,ncing pfocess through the Elders Advisory cor¡ncil'

All commr¡nities were, to varying extents, isolated from md north of the larger

urbm centres of Mæitoba md Saskatchewan. All communities wefe serviced by a

circuit provincial court3r and received police services through the Royal Cmadim

Mounted Police (RCMP). All communities had experie'nced, in recent yeafs' a chmge

in the procedure by which some offenders were sentenced in provincial court'

However, s¿sþ çsmmunity appeared to have a distinct experience respecting the

introduction and development sf ssmmunity sentencing suggesting æ interesting

comparison æd contrast.

,'Gatekeqlers"32 were identified for each community through which access was

2' As described in R. Ross, "Duelling Paradigms? Western Criminal Justice Versus Aboriginal

Ç6mmunit} Healing,. in R. Gosse, J Youngblood Henderson & R. Carter, eds., Continuing Poundmaker &

Riel's Quest: Prcsentations Made øt ø Confercnce on Aboriginal Peoples and Jusfice (Saskatoon: Purich

Pubüshing, 1994) 24I at 243-248'

,, K. Ro[ason, "Ceremony Heralds Healing: Ancien( Modern Ways Meet in Native Justice Venture"

ll innipeg Frce Prcss (11 December 1993) 415'

'o of the Provincial Court of Manitoba'

,, Which accessed the oommunities of Sandy Bay, Pelican Narrows, Cumberland House and

pukatawagan by airplane. Hollow Water does oåt nr"" a regular court sitting but special sittings have been

heldinft|5çgmmunitytoconductsentencingcircles.Waywayseecappoisservicedbyacircuitcourtu¡lrich
travels by road.

,, As discussed in Taylor & Bogdan, supm note 9 at 20-27 ' The authors described at 20' entrance into

at organizatton as usually achieved tbrough the permission a person r1.charge otherwise called a

',gatekeeper,,. They said thi, 
"o"logy 

atso appti"å to isolated communities as access to the internal processes
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negotiated.33 Although some local factors effected access to individual commr¡nities"o

these ,,gatekeepers" were of significant assistance in facilitating field trips taken to

each community.35

Ethical concems were addressed in designing study methodology36' Formal

approval of the study's design was obtained in advance from the Legal Research

Institute at the University of Mmitoba Faculty of Law in its capacity as faculty ethics

committee. Prior to all interviews, the nature of my research was explained to md

consent *'¿s .þlained from subjects.3T Prior to any observations of court or comm¡nity

processes, consent was obtained from appropriate pefsons within the community or

formal court system.

Data collected included records of interviews" with judges, crown and defence

cor¡nsel, police officers md local ssmmunity members and observations of specific

requires permission from a key local player'

,, These included local persons invoþed in the community sentencing initiatives and judges and defence

counsel attending these communities.

s For example, no local accommodation was available in Pelican Narrows r¡ihich meant that I had to

stay in Sandy Bay, 70 kilometres to the nortl'

3, Field trips were taken to Sandy Bay and Pelican Narrows from October 18-20, 1994, November 13-

17,lgg4and April 18-20, 1995, to Cumberland House from December ll-14,I994, to Hollow water on

February 6 and 22, !995, to V/áyways"ecappo from Maroh l-2, 1995 and to Pukatawagan from April 9-I2'

1995. A fi¡rther trip to Cumberland House was commenced June 21, Igg5. Unfortunately the trip ended at

my overnight stop in Melfor! Saskatchewan uihere I was contacted by Cyril Roy of the Sentencing Circle

eqmmittee u¡ho indicated the next day's meeting had been cancelled. Financial assistance in zupport of this

research was provided by the Legal Research fo"titot" of the University of Manitoba and the Government of

Canada's Nortlern Scientifi c Trainin g Program'

36 see discussion of ethics in Taylor & Bogdan, supm rlote 9 at 70-74 and 86-88.

3? Consent applied both to consultation and method of transcription. Interviews were only tape recorded

with such consent.

,t In person and by telephone as recorded by tape recorder or field notes.
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court æd diversion proceertings. Photographs were taken of court proceedings md

locale in specific communities. Assorted secondary materials fespecting these

communities were obtained through local community members, the De'partment of

Indiæ md Norrhem Affairs (DIANA) md the libraries at the university of Mmitoba'

Data respecting specific communities was æ,aIyzed within the following

categories: [1] community overview, [2] introduction md development of community

sentencing initiative(s) æd [3] perspectives on sente'ncing initiative(s)''n These

comm'nity case studies are documented in Chapter Six.o0

As m aid to interpretation of data collected from the six communities' case

law, commission reports, books and domestic and intemational joumal articles were

considered, Given the nature of qualitative research, a broad consideration of

secondary materials was necessary to establish a framework for malysis of data

collected.al These secondary sources also facilitated an understancling of community

sentencing initiatives across Canada allowing for comparison with the initiatives

studied md for consideration of the applicability and transferability of such approaches

to other commr¡nities.

'e Perspectives were obtained from judges, police, Crown and defence lawyer' probations officers and

çemmunity members invotved with the initiatives'

oo See generally R. YiU Case Sndy Research: Design and Methods,2d ed' (California: Sage

Publications, 1994) in Ch. 6 "Composing the Case Study Report'"

ar see Denzin & Lincoþ supm note 18 at 14-15 for an oven¡iew of interpreting applied qualitative

research which involves the intersection of "theory, method" praxis, or action, and policy """
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1.3 Theorrtical Fmmewo*s of Analysis: Post-colonialism and Iægal

Plumlism

Data from the six communities disclosed perspectives among Aboriginal

residents of estrangement from md disenchætment with the prevailing justice system

Sucï perspectives were reflected in, md were relevæ't to, problems associated with

conventional sentencing practices.o2 This data also evidenced local systems of social

control existrng outside the formal court system yet impacting the sentencing of

offenders within it. All commr¡nities studied shared a history of European

colonization.a3 post-colonialism scholarshipaa facllitated æalysis of resistæce within

these communities to the justice system md conventional sentencing practices md m

understanding of perspectives held by Aboriginal persons respecting justice æd

sentencrng lssues.

a-

Criminal law has been described as pivotal to the colonization and dominatron

of indigenous peoples. Peter Fitzpatrick, Professor of Law and Social Theory at the

University of Kent, stated:

Operatively, the essence of colontzation was concentrated in the criminal law'

As a universalistic project imperial'colonization made all that stood outside it

provisional æd strægã. "Native society" in its whole range was rendered

deviæ.t, md the colonized re,ndered "presumptive criminals" [citations omitted]'

Anything that resisted re-creation in imperialism's own terms was denied or

a2 
See Chapter Three of this thesis for a discussion of the problems associated with sentencing practices

in Aboriginal communities.

a3 Chapter Two considers traditional Aborigfural dispute resolution practices and the subsequent effects of

European colonization.

* Which considers the experiences of countries or oommunities in the period following initial

colonization.


