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ABSTRACT

S. 7 of the Canadian Charter of Rights and Freedoms guarantees the right to life, liberty, and
security of the person for "everyone". The word "everyone" has been judicially defined as human
beings, who are physically present in Canada, regardless of citizenship status. Neither
corporations nor fetuses are included in the term "everyone". The leading case on the meaning of
“everyone” is Irwin Toy Ltd. Quebec (Attorney General). In this case, the Supreme Court of
Canada reasoned that corporations are not "everyone" because corporations are incapable of
enjoying the right to life, the right to liberty, and the right to security of the person. The court
also concluded that only “human beings” are capable of enjoying these rights. Irwin Toy did not
consider whether fetuses are “everyone” but earlier jurisprudence determined that fetuses are not
“everyone”.
Over the past 30 years, the scope and content of right to life, liberty, and security of the
person has been defined by Canadian Courts. For example, the right to life protects individuals
from state conduct that causes death or increases the risk of death. The right to liberty provides
the right to make personal and fundamental choices about one's life without government
interference. The right to security of the person means the right to bodily physical and
psychological integrity. This maturation of s. 7 rights has inadvertently undermined the Supreme
Court of Canada's reasoning in Irwin Toy because it is no longer clear that only human beings are
capable of enjoying these rights. It has become increasingly clear that certain animals are
conscious, self-aware, and are capable of making personal choices. Technological progress,
particularly in computer science and robotics, means that autonomous and sentient artificial
intelligence may soon be on the horizon. If the Supreme Court of Canada's emphasis on
capability in Irwin Toy is correct, the word “everyone” can arguably no longer be restricted to
human beings. Based on the jurisprudence, the word “everyone” in s. 7 should encompass “all
live human beings and all other entities capable of enjoying the right to life, liberty, and security
of the person.”
This thesis proposes a modified framework for considering whether a non-human entity is
capable of enjoying s. 7 and therefore falls within the ambit of "everyone":
1. whether the non-human entity is capable of enjoying the rights to life, liberty, and
security of the person;
2. whether the non-human entity is capable of enjoying s.8, s.9, s.10, and s.12 rights;
3. whether the non-human entity has been recognized as a person in other domains of
Canadian law; and
4. whether other jurisdictions consider the non-human entity to be a person.
This thesis applies this proposed framework to a test case, chimpanzees, in order to demonstrate
its rationality, flexibility, and consistency. This thesis also considers four areas where the
recognition of non-humans as “everyone” might impact the Charter as a whole.

III
TABLE OF CONTENTS

Introduction .............................................................................................................................. 1
Scope & Limitations........................................................................................................................ 4
Why s. 7? ..................................................................................................................................................4
Why not s. 15? ..........................................................................................................................................7
Why not Consider Specific Violations of S. 7?...........................................................................................8
Additional Legal Arguments for Animal Rights .........................................................................................8
Feasibility Concerns ..................................................................................................................................9
Counter-Arguments ................................................................................................................................. 10

Legal Theory and Methodology..................................................................................................... 10

Chapter 1: The Shortcomings of Irwin Toy and the Human-Only Approach ...................... 14
Introduction ..................................................................................................................................... 14
Irwin Toy .......................................................................................................................................... 14
The Problematic Nature of Irwin Toy ............................................................................................. 16
The Primacy of the Capability Argument ...................................................................................... 21
Other Deficiencies in the Human-Only Argument ......................................................................... 23
Contrary to Charter Interpretive Principle, Purposive Interpretation .............................................. 23
Contrary to Principles of Fundamental Justice ............................................................................... 27
Contrary to Liberal-Democratic Society ........................................................................................ 30
Developments in Foreign Jurisdictions .......................................................................................... 31
Developments in Technology ........................................................................................................ 37
Chapter 1: Conclusions ................................................................................................................... 40

Chapter 2: Building a New Definition of “Everyone” ........................................................... 43
Introduction ..................................................................................................................................... 43
“Everyone” in the Charter ............................................................................................................... 43
Appellate Level Jurisprudence ....................................................................................................... 45
Supreme Court of Canada.............................................................................................................. 45
Singh v Minister of Immigration v Employment ........................................................................................ 45
R v Amway Corp ..................................................................................................................................... 45
Borowski v Canada ................................................................................................................................. 47
Slaight Communications Inc. (operating as Q107 FM Radio) v Davidson................................................. 54
Tremblay c Daigle ................................................................................................................................... 55
Dywidag Systems International Canada Ltd. v Zutphen Brothers Construction Ltd. .................................. 58
R v CIP Inc. ............................................................................................................................................ 59

Appellate Level Decisions ............................................................................................................. 61
Southam Inc. v Director of Investigation and Research ............................................................................ 61
Smith, Kline & French Laboratories Ltd v Canada (Attorney General) .................................................... 62
Dehghani v Canada (Minister of Employment & Immigration) ................................................................. 63

Summary & General Principles ..................................................................................................... 64
Redefining “Everyone” ................................................................................................................... 66
The “Everyone Test” ....................................................................................................................... 70
The Ability to Enjoy S.7 Rights: Life, Liberty and Security of the Person ...................................... 70
The Right to Life ..................................................................................................................................... 71
The Right to Liberty ................................................................................................................................ 75
The Right to Security of the Person ......................................................................................................... 83

The Ability to Enjoy SS. 8, 9, 10 and 12 ........................................................................................ 91
S. 8 ......................................................................................................................................................... 92
S. 9 ......................................................................................................................................................... 94
S. 10 ....................................................................................................................................................... 94
S. 12 ....................................................................................................................................................... 97

Jurisprudential and Comparative Factors ....................................................................................... 98

IV
Summary of the “Everyone Test” .................................................................................................. 99
Is the Reformulation Less Problematic than Irwin Toy? .............................................................. 100
The Capability Argument versus the Human Only Argument....................................................... 100
Contrary to Purposive Interpretation? .......................................................................................... 101
Contrary to Principles of Fundamental Justice?............................................................................ 102
Contrary to Liberal-Democratic Society? ..................................................................................... 104
Developments in Foreign Jurisdictions ........................................................................................ 105
Developments in Technology ...................................................................................................... 105
Chapter 2: Conclusions ................................................................................................................. 106

Chapter 3: Applying the New Interpretation of “Everyone” .............................................. 108
Introduction ................................................................................................................................... 108
The Importance of a Functional Definition .................................................................................. 108
Potential Candidates for an Expanded “Everyone ....................................................................... 109
Are Chimpanzees “Everyone” ...................................................................................................... 110
Chimpanzees and the Right to Life .............................................................................................. 111
Chimpanzees and the Right to Liberty ......................................................................................... 111
Autonomy ............................................................................................................................................. 111
Important and Fundamental Decisions ................................................................................................... 114
Physical Liberty .................................................................................................................................... 115

Chimpanzees and the Right to Security of the Person................................................................... 115
Chimpanzees and ss. 8, 9, 10 & 12 .............................................................................................. 117
S. 8 ....................................................................................................................................................... 117
S. 9 ....................................................................................................................................................... 119
S. 10 ..................................................................................................................................................... 119
S. 12 ..................................................................................................................................................... 120

Chimpanzees and Canadian Law ................................................................................................. 121
Chimpanzees and Foreign Jurisdictions ....................................................................................... 122
Chimpanzees and S. 7: Conclusion .............................................................................................. 125
Impacts on Canadian Law ............................................................................................................ 127
Other Charter Rights? ................................................................................................................. 128
Changes to the Substantive Nature of S. 7 Rights......................................................................... 129
Right to Life.......................................................................................................................................... 129
Right to Liberty..................................................................................................................................... 130
Right to Security of the Person .............................................................................................................. 131

Revisiting Settled Charter Law ................................................................................................... 132
S. 1 and S. 33 of the Charter ....................................................................................................... 135
Conclusion: Chapter 3................................................................................................................... 136

Conclusion ............................................................................................................................. 138

1

Introduction
One of the most important guarantees in the Canadian Charter of Rights and Freedoms1 [the
“Charter”] is s. 7, which guarantees the right to life, liberty, and security of the person. S. 7
states:
7. Everyone has the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the
principles of fundamental justice.2
What does the word “everyone” mean? To date, “everyone” refers to human beings,3
physically present in Canada,4 regardless of citizenship status,5 and does not include
corporations6 or fetuses.7 The leading case on the definition of “everyone” is Irwin Toy Ltd. v
Quebec [Irwin Toy].8 In this case, the Supreme Court of Canada limited the meaning of the word
“everyone” to human beings. Writing for the majority, Dickson C.J wrote:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
1
2
3

4
5
6
7

8

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, c 11.
Ibid at s. 7. [emphasis added]
Irwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927, 58 DLR (4th) 577
(SCC). Interestingly, the phrase “human being” is not defined by the Supreme Court in
Irwin Toy, despite the court’s decision to limit s. 7 to human beings. For the purposes of
this discussion, “human being” will be defined as “a person, a member of the human
race; a man, woman, or child.” Oxford English Dictionary 3rd edition (Oxford: Oxford
University Press, 2017) online at sv “human being”.
Singh v Minister of Employment and Immigration, [1985] 1 SCR 177, 17 DLR (4th) 422
at para 35 (SCC).
Ibid.
Irwin Toy, supra note 3 at para 97.
Borowski v Canada (Attorney General), [1987] 4 WWR. 385, 59 CR (3d) 223 (SKCA).
This decision was appealed to the Supreme Court of Canada in Borowski v Canada
(Attorney General), [1989] 1 SCR 342, 57 DLR (4th) 231 (SCC), but the Supreme Court
of Canada did not directly address the meaning of “everyone” because the issue presented
before the court was moot. This decision will be discussed in detail in Chapter 2.
Irwin Toy, supra note 3.
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other artificial entities incapable of enjoying life, liberty or security of
the person, and include only human beings.9
Limiting “everyone” to human beings reflected the legal, social, and scientific understanding
of the day. However, almost thirty years have passed since Irwin Toy. Since 1987, at least two
trends have emerged that should cause us to question whether the Irwin Toy interpretation of
“everyone”, in terms of its limitation to human beings, is still correct. First, the scientific domain
of zoology has increasingly recognized that human beings are not the only intelligent,
autonomous, and self-conscious organisms on Earth. The advanced intellectual abilities of some
non-human animals cause us to consider whether some animals might be deserving of legal
rights. Second, the field of artificial intelligence has made significant strides since 1987.
Computer scientists have already created computer programs that can perform intellectual tasks
better than human beings.10 A “general” artificial intelligence – an artificial intelligence that can
equal or outperform human beings in intellectual tasks – is no longer considered fantasy.11
Given such developments, the goal of this thesis is to explore the s.7 concept of “everyone”
within the context of non-human entities. Specifically, the objective of this thesis is to
demonstrate how the restrictive interpretation of the word “everyone” should be revisited.
Furthermore, this thesis argues that Irwin Toy is problematic and indeed no longer useful in the
21st century. This thesis goes on to propose a new definition for the word “everyone” and
provides a legal framework for applying this new definition. To this end, the thesis is divided
into three principal chapters.
Chapter 1 demonstrates that the Irwin Toy interpretation of the word “everyone” is
problematic and that the word “everyone” arguably cannot continue to be restricted to human
beings. To this end, Chapter 1 includes:
1) an in-depth review of the Irwin Toy decision;

9
10

11

Ibid at para 97. [emphasis added].
Bruce Weber, “In Upset, Computer Beats Chess Champion”, The New York Times (11
February 1996) online: New York Times <www.nytimes.com>; Paul Mozur, “Google’s
AlphaGo Defeats Chinese Go Master in Win for A.I.”, The New York Times (23 May
2017) online: New York Times <www.nytimes.com>.
Müller, Vincent C. and Bostrom, Nick, ‘Future progress in artificial intelligence: A
Survey of Expert Opinion, in Vincent C. Müller (ed.), Fundamental Issues of Artificial
Intelligence (Synthese Library; Berlin: Springer).
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2) identification of two contradictory legal rationales in Irwin Toy, described herein as
the “Capability Argument” and the “Human-Only Argument”;
3) discussion about why the Capability Argument is a better foundation for grounding a
new definition of the “everyone”; and
4) discussion of the contextual problems associated with the Human-Only Argument.
Chapter 2 proposes a new definition of the word “everyone”, one that is consistent with the
jurisprudence and avoids the problems associated with Irwin Toy. Accordingly, Chapter 2:
1) identifies all the instances where the word “everyone” is used in the Charter;
2) examines all appellate level jurisprudence that considers the word “everyone” and
identifies broad principles from this jurisprudence;
3) proposes a new definition of “everyone” in accordance with the identified principles;
4) proposes a legal “test” for determining whether an entity falls within the ambit of the
new definition of “everyone”; and
5) assesses whether the new proposed definition and test of “everyone” avoids the
problems associated with the Human-Only Argument.
Moving forward with the new definition of the word “everyone” developed in Chapter 2,
Chapter 3 explores the practical consequences and potential impacts of this new interpretation.
To wit, Chapter 3:
1) explores the importance of a workable standard;
2) identifies potential candidates for an expanded definition of “everyone”.
3) applies the “Everyone Test” to chimpanzees:
4) identification of areas where the new definition of “everyone” may challenge the
status quo.
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Scope & Limitations
Why s. 7?
This thesis will focus only on the meaning of the word “everyone” in s. 7 of the Charter,
except where reference to other sections of the Charter is necessary for the interpretation of s. 7.
Notably, the Charter also uses the word “everyone” in several other sections – 2, 8, 9, 10, and
12.12 The terms “every citizen of Canada” and “every individual” are also found in the Charter.13
Because the word “everyone” is used multiple times, along with other “pronouns”, it is necessary
to explain why this thesis focuses on the s. 7 meaning of “everyone”.
First, s. 7 protects interests that are fundamental to human rights and the Canadian way of life.
At the risk of ranking Charter rights, the right to life, liberty, and security of the person are at the
core of Canadian constitutional protection. Without the right to life, it is arguable that the value
of other Charter protections is diminished. One cannot exercise any of the other Charter rights if
one is not alive. Similarly, the right to liberty and the right to security of the person are
fundamental legal rights. Without liberty or security of the person, the right to expression or the
right to vote, for example, lose much of their value.14
Second, the focus on s. 7 is due to the interrelated nature of s. 7 and sections 8-14. As a
whole, sections 7-14 are known as the “legal rights”. The fact that s. 7 comes before the other
“legal rights” is no accident. As explained by Lamer CJC. in Re B.C. Motor Vehicle Act, sections
8-14 are manifestations of s. 7.15 Lamer CJC wrote:
Sections 8 to 14, in other words, address specific deprivations of the
"right" to life, liberty and security of the person in breach of the principles
of fundamental justice, and as such, violations of s. 7. They are designed
to protect, in a specific manner and setting, the right to life, liberty and
security of the person set forth in s. 7. It would be incongruous to
interpret s. 7 more narrowly than the rights in ss. 8 to 14. The alternative,
which is to interpret all of ss. 8 to 14 in a "narrow and technical" manner
12
13
14
15

Charter, supra note 1 at s. 2, 8, 9, 10, and 12.
Ibid. The words “every citizen of Canada” appear in sections 3 and 6. The words “every
individual” appears in s. 15.
Hamish Stewart, Fundamental Justice: Section 7 of the Canadian Charter of Rights and
Freedoms (Toronto: Irwin Law, 2012) at 310. [Fundamental Justice]
Re BC Motor Vehicle Act, [1985] 2 SCR 486, 24 DLR (4th) at para 29.
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for the sake of congruity, is out of the question (Law Society of Upper
Canada v. Skapinker, supra, at p. 366).
Sections 8 to 14 are illustrative of deprivations of those rights to life,
liberty and security of the person in breach of the principles of
fundamental justice. For they, in effect, illustrate some of the parameters
of the "right" to life, liberty and security of the person; they are examples
of instances in which the "right" to life, liberty and security of the person
would be violated in a manner which is not in accordance with the
principles of fundamental justice. To put matters in a different way, ss.
7 to 14 could have been fused into one section, with inserted between the
words of s. 7 and the rest of those sections the oft utilised provision in our
statutes, "and, without limiting the generality of the foregoing (s. 7) the
following shall be deemed to be in violation of a person's rights under this
section". Clearly, some of those sections embody principles that are
beyond what could be characterized as "procedural".16
Given this relationship, s. 7 is the natural starting point when interpreting the "legal rights".
Because s. 7 is the “general” right and sections 8-14 are “specific” manifestations of that right,
the meaning of “everyone” in s. 7 should inform the meaning of “everyone” found in sections 8,
9, 10, and 12.
Third, interpreting the word “everyone” in sections 8, 9, 10 or 12 in a vacuum would create
consistency problems. It is a principle of statutory interpretation that the same words in the same
statute have the same meaning.17 The word “everyone” in s. 7 should therefore have the same
meaning as “everyone” in the other legal rights. Determining the meaning of “everyone” in
sections 7, 8, 9, 10 and 12 on an individual basis would likely result in inconsistent and
irreconcilable interpretations. For example, the word “everyone” in s. 8 might include
corporations, but the word “everyone” in s. 12 might not. Such a situation would undermine the
Charter's consistency and introduce unnecessary complexity. It is simpler, more logical, and in
accordance with Lamer CJC's comments to interpret “everyone” in s. 7 and allow that
interpretation to filter down into the other “legal rights”.
Attention must also be paid to the fact that the word "everyone" appears in s. 2. S. 2 states:
Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
16
17

Ibid at para 28-29. [emphasis added]
Ruth Sullivan, Statutory Interpretation (Toronto, Irwin Law: 2016) at 147.
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(b) freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication;
(c) freedom of peaceful assembly; and
(d) freedom of association.18
Like s. 7, s. 2 uses the term “everyone”. The principle of “same word, same statute, same
meaning” suggests that the meaning of “everyone” should be the same in both s. 2 and s. 7. With
this principle in mind, how should the word “everyone” be interpreted? Should the meaning of
the word “everyone” in s. 2 inform the meaning of the word in s. 7? Or vice-versa? In the
opinion of the author, the meaning of “everyone” should first be considered in the context of s. 7.
After "everyone" has been defined in s. 7, this meaning can be transplanted into s. 2. While s. 2
does not have a special relationship to s. 7 in the way that sections 8- 14 do, there are logical
reasons for this approach.
This approach would promote consistency in process and meaning across the Charter,
particularly with respect to sections 8, 9, 10, and 12. As described above, due to the interrelated
nature of s. 7 and sections 8, 9, 10 and 12, it was determined that the best approach to determine
the meaning of “everyone” would be to first consider the meaning of “everyone” in s. 7 and then
use that meaning for sections 8, 9, 10, and 12. By applying this same process with respect to s. 2
and s. 7, consistency is ensured on two levels. First, consistency of process will be ensured.
Utilizing two different processes to determine the meaning of “everyone” (one for s. 2 and one
for sections 8, 9, 10, and 12) creates unnecessary interpretative work and increases the possibility
of inconsistent definitions. Second, consistency of meaning should be achieved. That is to say,
the meaning of “everyone” across s. 2 and s. 7-14 will be kept the same. By first determining the
meaning of “everyone” in s. 7, s. 7 can serve as a reference point for both s. 2 and the other legal
rights. S. 7 can act as a bridge, spanning the gap between the fundamental freedoms and the legal
rights.
S. 7 also protects foundational interests necessary to the exercise of s. 2 rights. That is to say,
without meaningful protection of s. 7 interests - life, liberty, and security of the person - it is
impossible to exercise s. 2 rights. Stewart makes this point in Fundamental Justice:
Indeed, while the traditional civil liberties protected by sections 2 and 3
are undoubtedly fundamental to a free and democratic society, the
interests protected by section 7 are no less fundamental. The right to vote
18

Charter, supra note 1. [emphasis added]

7
or to express oneself freely is of little value to a person deprived of
liberty or security following an unfair hearing, on a basis of a
fundamentally unjust law, or by means of arbitrary state action.19
Given these factors, it is more logical to define the term “everyone” with s. 7 as a starting
point. Having defined “everyone” in s. 7, it should be possible to extend this definition to
sections 2, 8, 9, 10, and 12 without encountering many difficulties.

Why not s. 15?
Some attention must also be given to s. 15 of the Charter, which protects equality rights. S. 15
states:
15. (1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex…20
Notably, s. 15 uses the phrase “every individual”. Like the word “everyone”, the exact scope
of the phrase “every individual” is not immediately clear. The term is broad enough to
potentially consider the inclusion of non-human beings. Additional scholarship, perhaps similar
to this thesis, will likely be needed to fully establish the meaning of “every individual”.
However, there are compelling reasons to consider the scope of s. 7 before s. 15.
S. 7 protects the three values that Canadian society considers fundamental: life, liberty, and
security of the person. These three rights combine to protect the activities and characteristics that
are central to the Canadian way of life. Of course, equality also plays an equally important role
in Canadian society. Many would argue, and this author would agree, that a dignified life is not
possible without guarantees of equality. However, the interests protected by s. 7 are the legal
bedrock upon which life in Canada is built. The right to life protects life. The right to liberty
protects an individual’s ability to make personal and fundamental decisions without state
interference. The right to security of the person protects physical and psychological integrity.
Without these rights, the ability to live a meaningful and dignified life would be severely
hampered. Given the paramount nature of these rights, it would be odd for an entity to have s. 15
rights but not have s. 7 rights. It is difficult to see how an entity could have a right to equality

19
20

Fundamental Justice, supra note 14 at 310.
Charter, supra note 1 at s. 15.
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under s.15 if that entity is not first recognized as a legal person under s. 7 of the Charter. If the
entity does have s. 7 rights, it is then appropriate to determine how s. 15 might apply.

Why not Consider Specific Violations of S. 7?
There is a two-step process to determine whether s. 7 of the Charter has been violated.21 First,
the complainant must establish that he or she has been deprived of his right to life, liberty, or
security of the person.22 Second, the complainant must establish that this deprivation was
contrary to the principles of fundamental justice.23
This thesis will not consider specific violations of s. 7 as they are fact-dependent and subject
to the peculiarities of any given case. This thesis however, takes the first step by exploring the
meaning the term “everyone”. If the meaning of the term “everyone” can reasonably be
expanded to include non-humans, it can be expected that there will be situations where the s. 7
rights of non-human persons have been deprived. However, at this stage, it is more important to
determine whether non-human persons can even claim s. 7 rights.
Undoubtedly, if some non-humans are included in the term “everyone” and are capable of
holding s. 7 rights, additional scholarship will be required to determine the scope of such rights.
It is not immediately clear whether the Charter would demand identical rights for humans and
non-humans. However, these questions are beyond the scope of this thesis and premature. It first
must be established that s. 7 of the Charter applies to non-humans.

Additional Legal Arguments for Animal Rights
Over the course of the animal rights movement, there have been a number of different legal
arguments in favour of increased legal protections for animals. While these arguments are
invaluable, this thesis will not directly explore the merits or disadvantages of these additional
legal avenues. For example, this thesis will not discuss the legal merits of the writ of habeas
corpus as a means advancing legal rights for non-human persons.24 This particular approach,
21
22
23
24

Fundamental Justice, supra note 14 at 21-22.
Ibid.
Ibid.
The writ of habeas corpus was the approach used by the American Nonhuman Rights
Project in their attempt to have several chimpanzees released from various institutions.
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undertaken by the Nonhuman Rights Project, is unique to the American judicial system and lies
beyond the scope of this thesis.
This thesis will also not delve into the different philosophies, strategies or paradigms for
expanding legal rights. For example, this thesis will not examine the comparative advantages and
disadvantages between the animal welfare approach and the animal rights approach.25 This will
thesis will also not consider proposals that animals should be considered “living property”,26
conceptions of animal rights grounded in autonomy,27 nor proposals that no animal should be
considered property.28
Because this thesis is focused on whether there is a legal argument to be made under s. 7 of
the Charter, these aforementioned strategies will not be considered unless relevant to the specific
consideration at hand.

Feasibility Concerns
There is little doubt that the argument presented in this thesis is highly unlikely to be accepted
by a Canadian court in today’s legal environment. The idea of recognizing Charter rights of nonhumans is likely a bridge too far for Canada’s legal system. Feasibility concerns
notwithstanding, there is nonetheless value in exploring whether non-humans could indeed be
eligible for s. 7 rights. First, it is valuable to determine whether s. 7 could potentially offer an
avenue for increased legal protections for non-humans. When a scientific experiment does not
ultimately validate a hypothesis, the experiment is not considered a “failure” because the

25

26
27
28

See People of the State of New York, ex rel The Nonhuman Rights Project, on behalf of
Tommy v Thomas C Lavery, [2014] 124 AD 3d 148 [Tommy’s Case]; The Nonhuman
Rights Project, Inc., on behalf of Kiko v Carmen Presti et al (NY Sup CT 2013); The
Nonhuman Rights Project, Inc., on behalf of Hercules and Leo v Samuel L Stanley Jr.,
M.D. (NY Sup Ct 2013).
Sunstein C, “Introduction, What are Animal Rights?” in Sunstein C & Nussbaum M,
Animal Rights: Current Debates and New Directions (Oxford: Oxford University Press,
2004) at 3-15. For an introduction to the underlying philosophic debate regarding
whether animals have a non-instrumental value affording them of protection from
exploitation see Angus Taylor, “Philosophy and the Case for Animals” in Canadian
Perspectives on Animals and the Law (Toronto: Irwin Law, 2015) at 11-29.
Ibid, see Favre D, “New Property Status for Animals: Equitable Ownership” at 234-250.
Steven M Wise, Drawing the Line: Science and the Case for Animals Rights (Cambridge:
Perseus Books, 2002).
Supra note 25, see Francione G, “Animals – Property or Persons” at 109-142.
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experiment nonetheless provides useful data about the world. Similarly, if the analysis provided
by this thesis is not convincing or is infeasible, value is still generated. That is, at the very least,
we might come to understand that s. 7 may not be an appropriate avenue for expanding the rights
of non-humans. Those interested in or advocating for animal rights or welfare might in turn come
to the conclusion that efforts might be better spent elsewhere or may otherwise be assisted in
identifying alternative strategies or methodologies.
This thesis may also offer value with respect to artificial intelligence. While artificial
intelligence has not yet risen to a level where an artificial intelligence can reasonably be
considered a “person”, that day appears to be on the horizon. Whether general artificial
intelligence is 20 years away or 100 years away, it is important to reflect on how the legal system
should address artificial intelligence. As the foundation of Canadian civil rights, the Canadian
Charter of Rights and Freedoms will be significantly impacted. If nothing else, this thesis can be
viewed as early dialogue in what is going to become a long conversation about how artificial
intelligence should integrate into Canadian law.

Counter-Arguments
Given the novelty of the ideas proposed in this thesis, there will undoubtedly be many
applicable and persuasive counter-arguments. However, this thesis will not address these
potential counter-arguments for two reasons. First, because this thesis addresses a gap in the
academic literature and proposes a novel legal argument, counter-arguments do not yet exist.
Rather than speculate on and respond to potential counter-arguments, which would likely be
poorly represented or strawman arguments, it is better to let these counter-arguments develop on
their own and in their own time. It will then be possible to respond to these counter-arguments
with clear eyes. Second, it is beyond the scope and length of this thesis to adequately address
counter-arguments. This thesis already pushes the boundaries of acceptable length and
addressing counter-arguments would only exacerbate this problem.

Legal Theory and Methodology
Due to its focus on case law, this thesis will rely on positive law theory. That is to say, this
thesis will primarily rely upon case law from appellate level courts. Given the subject matter of
this thesis – whether non-human entities are entitled to s. 7 rights – there will be a temptation to
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wade into normative, moral, or ethical arguments. This is not entirely surprising, given the
moral, ethical and philosophical implications of recognizing the constitutional rights of nonhumans. However, this thesis will attempt to avoid these types of discussions by focusing on
Charter jurisprudence. Through the history of the Charter, the legal reasoning, the philosophical
roots, and the moral underpinnings of Charter rights have been examined and identified. This
thesis will not seek to introduce novel philosophical or moral arguments but make a legal
argument that non-humans are “everyone” under the current legal, philosophical, and moral
framework identified by the Charter case law.
Second, this thesis will focus on the positive law because as will be described, there are
serious deficiencies in the law as it currently stands. This thesis will demonstrate that the Irwin
Toy interpretation of the word “everyone” is problematic. Due to the nature of the common-law
and Canadian constitutional law, the law is constantly adapting to new circumstances and
repairing deficiencies or oversights as they arise. Even if the arguments presented in this thesis
are not accepted by the legal community, there is value in shining a light on a problematic area
and generating discussion. Doing so will allow the legal community, whether that be lawmakers
or judges, to arrive at some form of a solution.
The following thesis will rely on a methodology familiar to law students and experienced
lawyers, wherein relevant case-law is identified, synthesized, and used to advance a legal
position. In this thesis, relevant case law will be limited to Supreme Court of Canada decisions
and court of appeal decisions. The concentration on appellate level decisions is for three
reasons. First, there are too many trial level decisions involving s. 7. Due to the large number of
trial level decisions, it is inevitable that this thesis will unintentionally overlook potentially
relevant cases. The risk of this will be diminished by focusing on appellate level decisions,
which are fewer in number. Second, trial level decisions often deal with unique
circumstances. Appellate level decisions, however, deal with questions of law and not fact. By
focusing on appellate level decisions, this thesis will focus on the overarching principles of s.7
and avoid being influenced by unique fact patterns or idiosyncratic decisions. Third, trial level
decisions are not binding, or even persuasive, across provincial jurisdictions. There is little utility
in examining cases that are not binding or persuasive. As the highest court in the land, decisions
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from Supreme Court of Canada avoid this pitfall and provincial appellate decisions are at the
very least persuasive.
This thesis will also consider decisions from the various courts of appeal. There are two main
advantages to this approach. First, courts of appeal consider questions of law. The factual
circumstances of a case are less relevant than in a trial. Therefore, courts of appeal are better
positioned to address the overarching legal principles relevant to this thesis. Second, before the
Supreme Court of Canada considers an issue, an issue is considered by a court of appeal. Courts
of appeal have the first opportunity to consider novel manifestations of s.7. Furthermore, because
many court of appeal decisions are not appealed, the Supreme Court of Canada never receives
the opportunity to consider an issue.
This thesis will also consider case law from foreign jurisdictions. There are a handful of court
cases where activists have argued that non-humans deserve legal rights. While these cases are
useful examples, this thesis will not rely extensively on these cases. First, these cases are often
not successful. For example, the Non-Human Rights Project has filed several motions for habeas
corpus on behalf of several chimpanzees. 29 To date, none of the Non-Human Rights Project’s
actions have been successful. Even where such a legal action is successful, the success often
takes place in a vastly different legal context. For example, an orangutan won its legal
personhood in Argentina in the case of Asociacion de Funcionarios v GCBA.30 In this case, the
action was brought under a constitutional procedural mechanism called recurso de amparo. Such
a mechanism is not available within a Canadian context and therefore the case is of limited use,
except to the extent it conveys new ideas or legal paradigms. This thesis will therefore limit
references to foreign cases to an examination of the facts of the case, the legal arguments made
for, and the court’s judgment. Attention will also be paid to the legal principles referenced in
these cases.
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This thesis will rely on secondary sources, like textbooks, periodicals, or digests when
relevant. There are two factors that will restrict the usage of these types of sources in this thesis.
First, this thesis will not rely on secondary sources not Canadian in origin. The animal rights
movement is a global movement and there is plenty of scholarship with respect to foreign legal
systems. However, because this thesis aims to provide an answer for the Canadian legal system
and Canadian constitution, foreign secondary sources will be of limited value. Second, it is
important to recognize the role of secondary sources in Canadian court decisions. While
Canadian justices have not been shy about referring to secondary sources, secondary sources
serve only as guideposts. Case law carries more weight and therefore this thesis will be written
accordingly.
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Chapter 1:
The Shortcomings of Irwin Toy and
the Human-Only Approach
Introduction
The objective of Chapter One is to demonstrate that the leading case on the definition of the
word “everyone” in s. 7 is problematic. Specifically, this chapter seeks to demonstrate that the
case of Irwin Toy v Quebec does not provide a workable definition of the word “everyone”. The
definition provided by Irwin Toy v Quebec is, in the view of the author, deficient to the point that
it cannot be used to resolve future cases. Using the Irwin Toy definition of “everyone”, a trial
judge would be unable to determine who is “everyone” for the purposes of s. 7. Accordingly,
Chapter 1 performs the following:
1) an in-depth examination of Irwin Toy v Quebec;
2) the identification of the two lines of reasoning (the “Capability Argument” and the
“Human-Only Argument”) employed by the Supreme Court of Canada in Irwin Toy v
Quebec and why these two lines of reasoning are in conflict;
3) an examination of why the text of Irwin Toy favours discarding the “Human-Only
Argument”;
4) an examination of other jurisprudential and contextual factors that favour discarding
the “Human-Only Argument”; and
5) a summary of the observations made in this chapter.

Irwin Toy
When it comes to the interpretation of the word "everyone", Irwin Toy v Quebec
(Attorney General) is the leading Canadian case.31 In Irwin Toy, the appellant corporation
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challenged the constitutionality of Quebec legislation that prohibited advertising directly towards
children under 13 years of age.32 The appellant corporation challenged the constitutionality of the
legislation on several grounds, including that the legislation violated the corporation’s right to
liberty under s. 7 of the Canadian Charter of Rights and Freedoms.33 Writing for the majority,
Dickson C.J. recognized that a preliminary matter had to be settled before it could be determined
whether the impugned legislation violated s.7 of the Charter. 34 Dickson C.J. wrote:
There is, however, an issue logically prior to that of vagueness, namely
whether corporations can invoke s. 7 of the Charter in their aid.35
A mere 7 years after the Charter’s adoption, it was an unsettled question whether corporations
constituted “everyone”. Could corporations avail themselves to s. 7? The majority of the court
thought not. Dickson C.J. wrote:
In order to put forward a s. 7 argument in a case of this kind where the
officers of the corporation are not named as parties to the proceedings, the
corporation would have to urge that its own life, liberty or security of the
person was being deprived in a manner not in accordance with the
principles of fundamental justice. In our opinion, a corporation cannot
avail itself of the protection offered by s. 7 of the Charter. First, we would
have to conceive of a manner in which a corporation could be deprived of
its "life, liberty or security of the person". We have already noted that it is
nonsensical to speak of a corporation being put in jail. To say that
bankruptcy and winding up proceedings engage s. 7 would stretch the
meaning of the right to life beyond recognition. The only remaining
argument is that corporations are protected against deprivations of some
sort of "economic liberty".36
The majority went on to reject the concept of economic liberty:
… the intentional exclusion of property from s. 7, and the substitution
therefor of "security of the person" has, in our estimation, a dual effect.
First, it leads to a general inference that economic rights as generally
encompassed by the term "property" are not within the perimeters of the
s. 7 guarantee. This is not to declare, however, that no right with an
economic component can fall within "security of the person". Lower
courts have found that the rubric of "economic rights" embraces a broad
spectrum of interests, ranging from such rights, included in various
32
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international covenants, as rights to social security, equal pay for equal
work, adequate food, clothing and shelter, to traditional property —
contract rights. To exclude all of these at this early moment in the history
of Charter interpretation seems to us to be precipitous. We do not, at this
moment, choose to pronounce upon whether those economic rights
fundamental to human life or survival are to be treated as though they are
of the same ilk as corporate-commercial economic rights. In so stating, we
find the second effect of the inclusion of "security of the person" to be that
a corporation's economic rights find no constitutional protection in that
section.37
Concluding, Dickson C.J. wrote:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
other artificial entities incapable of enjoying life, liberty or security of the
person, and include only human beings. In this regard, the case of Big M
Drug Mart, supra, is of no application. There are no penal proceedings
pending in the case at hand, so the principle articulated in Big M Drug
Mart is not involved.38

The Problematic Nature of Irwin Toy
In Irwin Toy, the Supreme Court of Canada employed two lines of reasoning. First,
corporations were not “everyone” because corporations are incapable of enjoying the right to
life, liberty, and security of the person. The corollary of this logic is that entities who are capable
of enjoying s. 7 rights are “everyone”. By framing the issue as one of “capability” and by
emphasizing a corporation’s inability to enjoy s. 7 rights, the Supreme Court of Canada
implicitly recognized the ability to enjoy s. 7 rights as the qualifying criteria for “everyone”. For
ease of reference, I will refer to this line of reasoning as the “Capability Argument”.
The second line of reasoning identified by the Supreme Court of Canada in Irwin Toy is the
“Human-Only” argument. The Supreme Court of Canada restricted the meaning of the word
“everyone” to human beings when they wrote:
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That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
other artificial entities incapable of enjoying life, liberty or security of the
person, and include only human beings.39
When the Irwin Toy decision was issued, these two lines of reasoning did not likely appear to
be contradictory. After all, the Charter was less than a decade old and the rights contained in s. 7
had not yet been fully defined. However, over the last 30 years, Canadian courts have fleshed out
the right to life, liberty, and security of the person.40 The right to life, for example “is engaged
where the law or state action imposes death or an increased risk of death on a person, either
directly or indirectly.”41 The right to liberty is not “restricted to mere freedom from physical
restraint”42 but is also “the right to make fundamental personal choices free from state
interference”.43 The right to security of the person includes “a notion of personal autonomy
involving... control over one’s bodily integrity free from state interference” and “is engaged by
state interference with an individual’s physical or psychological integrity, including any state
action that causes physical or serious psychological suffering”.44
Because the rights contained in s. 7 now have specific meanings, it is no longer obvious that
these rights can only be enjoyed by human beings. For example, all living creatures could be said
to have an “interest” in not being deprived of life and are arguably capable of “enjoying” the
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right to life. Similarly, we now know that making important and fundamental personal choices is
not a uniquely human ability. It is now known that some animals – mostly mammals – are selfaware and make “personal” decisions.45 The ability to enjoy “security of the person” is also
unlikely to be a uniquely human characteristic. It is now recognized that some animals are selfconscious and have senses of self.46 These abilities imply that these animals have an interest in
maintaining their physical and psychological integrity.
Due to these developments, the Capability Argument and the Human-Only Argument are now
in tension. On the one hand, the Capability Argument would extend the meaning of “everyone”
to any non-human entity capable of enjoying the right to life, liberty, and security of the person.
On the other hand, the Human-Only Argument would limit the meaning of “everyone” to human
beings. This paradigm irrevocably breaks down when one considers a non-human who is
understood (or evidenced) to be capable of enjoying the right to life, liberty, and security of the
person. Which argument takes precedence? Is it more important that an entity be capable of
enjoying s. 7 than human? Or is it more important that an entity be human than capable of
enjoying s. 7? Irwin Toy provides no guidance on how to resolve this tension.
It might be suggested that the decision in Irwin Toy was not intended to definitively determine
the meaning of “everyone” in all cases. Perhaps the Supreme Court of Canada only intended to
determine whether corporations were “everyone and the only lesson that can be properly
extracted from Irwin Toy is how s. 7 interacts with non-living legal entities. In this circumstance,
the tension between the Capability Argument and the Human-Only Argument would not be as
troublesome because the case could simply be confined to situations with non-living legal
entities.
This interpretation, however, loses its strength due to the final comments of Dickson CJ,
repeated again here:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
45
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human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
other artificial entities incapable of enjoying life, liberty or security of the
person, and include only human beings. In this regard, the case of Big M
Drug Mart, supra, is of no application. There are no penal proceedings
pending in the case at hand, so the principle articulated in Big M Drug
Mart is not involved.47
Had the Supreme Court of Canada wished to confine their judgment to the interaction of s. 7
with non-living legal entities like corporations, the Supreme Court of Canada could have simply
concluded that corporations are not capable of enjoying the right to life, liberty, and security of
the person and are therefore not “everyone”. There was no need to state that only human beings
are capable of enjoying these rights. Nor was there the need to state that only human beings are
“everyone”. These statements were unnecessary for the resolution of the issue in Irwin Toy if the
Court truly wished to confine its judgment to corporations. In the face of these unnecessary
comments, it is difficult to argue that Irwin Toy was intended to be a limited judgment on the
meaning of “everyone”. The more reasonable conclusion is that the Supreme Court of Canada
intended to definitively define the meaning of “everyone” in most or all instances.
The intolerability of this situation is easily seen through an example. Suspend disbelief for a
moment and suppose that an extra-terrestrial landed in a Canadian city. The extra-terrestrial
emerges from the spaceship and is alive and has a physical body. Interactions with the extraterrestrial show that it is autonomous and self-conscious. While it does not communicate in a
language known to human beings, it intentionally communicates. All told, the extra-terrestrial
exhibits the same characteristics and abilities of human being. By all accounts, it is capable of
enjoying s. 7 rights. Besides being a literal illegal alien, the extra-terrestrial has not committed
any crimes. To control this unexpected situation, Canadian authorities quickly take the extraterrestrial into government custody.
Because the extra-terrestrial is in the custody of Canadian authorities, an interesting question
arises. Does the extra-terrestrial have s. 7 rights? When a human enters Canada illegally and is
taken into custody, the illegal immigrant is entitled to s. 7 protection. As stated by the Supreme
Court of Canada, all human beings physically present in Canada are entitled to s. 7 protection
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regardless of citizenship status. 48 Unfortunately, due to the inherent tension between the
Capability Argument and the Human-Only Argument, it is not clear whether the extra-terrestrial
would have Charter rights. According to the Capability Argument, the extra-terrestrial would
have s. 7 rights because it is capable of enjoying s. 7 rights. However, the Human-Only argument
would deny s. 7 rights to the extra-terrestrial because it is not a human being. If a Canadian court
was confronted with this problem, Irwin Toy would provide no guidance to the trial judge. The
trial judge would be forced to adjudicate a momentous legal issue, where the leading case on the
matter employed two contradictory lines of reasoning.
The purpose of stare decisis is to provide “certainty while permitting the orderly development
of the law in incremental steps”.49 Unfortunately, Irwin Toy provides no certainty. Irwin Toy
cannot provide certainty because it cannot be used by a judge to determine whether a non-human
entity is “everyone”. In fact, Irwin Toy undermines certainty. Pursuant to Irwin Toy, the extraterrestrial would be both “everyone” and not “everyone” simultaneously. Worse still, Irwin Toy
offers no mechanism for resolving this dilemma because it does not provide guidance on which
line of reasoning takes precedence. This uncertainty is not limited to far-fetched thoughtexperiments involving extra-terrestrials. In any case where it is alleged that a non-human entity
has s. 7 rights, the Irwin Toy definition cannot be used by judges to resolve the issue. This could
include any case involving an animal or artificial intelligence. The Capability Argument will
always conflict with the Human-Only Argument. Irwin Toy will never provide a resolution to
this conflict. At its core, the Irwin Toy definition of the word “everyone” is fundamentally
incapable of answering the one question it was meant to address: “who is everyone?”
As the court of last resort, the Supreme Court of Canada definitively decides the outcome of
legal issues and guides the development of the Canadian legal system. This is an enormous
responsibility, one which has been admirably handled since the entrenchment of the Charter.
Due to scientific and social developments, it is to be expected that some areas of Charter
interpretation will need to be revisited from time to time. The Irwin Toy interpretation is one
such situation. The meaning of the word “everyone” must be revisited to resolve the inherent
tension between the Capability Argument and the Human-Only Argument. As it stands now, the
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Irwin Toy interpretation cannot be relied upon by trial or appellate courts in a situation where a
non-human entity claims it is entitled to s. 7 rights or can otherwise demonstrate it is capable of
enjoying such rights. Because Irwin Toy cannot offer functional solutions, the certainty and
predictability of the law with respect to the meaning of the word “everyone” is undermined.

The Primacy of the Capability Argument
To recap, Irwin Toy employed two distinct arguments when defining the word “everyone”.
First, Irwin Toy employed the Capability Argument, which states that an entity is “everyone”
when that entity is capable of enjoying the right to life, liberty, and security of the person. Irwin
Toy also employed the Human-Only Argument, which states that only human beings are
“everyone”. As this thesis demonstrated in the preceding section, these two arguments are
fundamentally at odds with each other in that it is possible for non-human entities to be capable
of enjoying s. 7 rights. In situations where non-humans are capable of enjoying s. 7 rights, Irwin
Toy cannot be used to determine whether that entity is “everyone”. The Capability Argument
says “yes”. The Human-Only Argument says “no”.
Because these two lines of reasoning are in conflict, it is unlikely that both of these arguments
can coexist in a future challenge by a non-human. It will be necessary to discard either the
Capability Argument or the Human-Only Argument. Once one of these Arguments is discarded,
it will then be possible to develop the remaining argument into a workable definition of the word
“everyone”.
In the view of the author, the text of Irwin Toy reveals that the Human-Only Argument is the
prime candidate for disposal. When the Supreme Court of Canada considered the meaning of
“everyone” in Irwin Toy, the Court first employed the Capability Argument. The Supreme Court
of Canada noted that for corporations to have s. 7 rights, corporations would need to demonstrate
that their life, liberty, or security of the person was threatened.50 The Supreme Court of Canada
concluded corporations are incapable of losing their life, liberty or security of the person and are
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therefore not “everyone”.51 This reasoning finds support in academic circles. Constitutional
scholars Robert J Sharpe and Kent Roach agreed with the Supreme Court:
The reference to “everyone” in section 7 of the Charter has been
interpreted not to include corporations. This view makes sense given that
a corporation does not enjoy rights to life, liberty, and security of the
person in the same sense as a natural person.52
Importantly, the Human-Only Argument did not emerge until Dickson C.J’s concluding
paragraph:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
other artificial entities incapable of enjoying life, liberty or security of the
person, and include only human beings.53
This final paragraph also reveals that the Human-Only Argument is somewhat secondary to
the Capability Argument. The Supreme Court of Canada first endorsed the Capability Argument
and then tacked on the Human-Only Argument. Because there is no substantive discussion of the
Human-Only Argument nor a justification of its inclusion, it is reasonable to conclude that the
Human-Only Argument was simply an afterthought or assumption. It is true that the beginning of
this final paragraph states that s. 7 “was intended to confer protection on a singularly human
level”.54 However, this sentence is not supported by any examples, evidence, or logical
reasoning. The Supreme Court of Canada did not provide any evidence that only human beings
are capable of enjoying s. 7.
Because the Supreme Court of Canada devoted most of its attention on the Capability
Argument and offered no support for the Human-Only Argument, it is reasonable to construct a
new definition of the word “everyone” on the Capability Argument and discard the Human-Only
Argument.
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Other Deficiencies in the Human-Only Argument
Aside from being somewhat secondary in the Supreme Court of Canada’s reasoning in Irwin
Toy, the Human-Only Argument is problematic for the following additional reasons. The
Human-Only Argument is:
1. contrary to Charter Interpretative principle, Purposive Interpretation;
2. contrary to principles of Fundamental Justice;
3. contrary to liberal-democratic society;
4. contrary to developments in foreign jurisdictions; and
5. incapable of evolving with technological changes.
These five factors represent a broad array of jurisprudential and contextual reasons that
reinforce the notion that the Human-Only Argument is the prime candidate for disposal. Given
the importance of the question “who is ‘everyone’?”, we should expect that the answer to this
question does not run afoul of fundamental Charter principles, liberal-democratic society, or be
out-of-touch with the larger world. The fact that the Human-Only Argument is contrary to each
of the above five factors is further evidence that the Human-Only Argument should be discarded.

Contrary to Charter Interpretive Principle, Purposive Interpretation
The Human-Only Argument is contrary to the longstanding Charter interpretative principle of
“purposive interpretation”. In Hunter et al v Southam Inc.,55 the Supreme Court of Canada
addressed the purpose of the Charter and the proper manner of its interpretation:
The Canadian Charter of Rights and Freedoms is a purposive document.
Its purpose is to guarantee and to protect, within the limits of reason, the
enjoyment of the rights and freedoms it enshrines. It is intended to
constrain governmental action inconsistent with those rights and
freedoms; it is not in itself an authorization for governmental action.56
The Supreme Court of Canada expanded upon the “purposive approach” in R v Big M Drug
Mart.57 Dickson C.J. wrote:
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This Court has already, in some measure, set out the basic approach to be
taken in interpreting the Charter. In Hunter v. Southam Inc., [1984] 2
S.C.R. 145, this Court expressed the view that the proper approach to the
definition of the rights and freedoms guaranteed by the Charter was a
purposive one. The meaning of a right or freedom guaranteed by
the Charter was to be ascertained by an analysis of the purpose of such a
guarantee; it was to be understood, in other words, in the light of the
interests it was meant to protect.
In my view this analysis is to be undertaken, and the purpose of the
right or freedom in question is to be sought by reference to the character
and the larger objects of the Charter itself, to the language chosen to
articulate the specific right or freedom, to the historical origins of the
concepts enshrined, and where applicable, to the meaning and purpose of
the other specific rights and freedoms with which it is associated within
the text of the Charter. The interpretation should be, as the judgment
in Southam emphasizes, a generous rather than a legalistic one, aimed at
fulfilling the purpose of the guarantee and securing for individuals the full
benefit of the Charter's protection. At the same time it is important not to
overshoot the actual purpose of the right or freedom in question, but to
recall that the Charter was not enacted in a vacuum, and must therefore,
as this Court's decision in Law Society of Upper Canada v. Skapinker,
[1984] 1 S.C.R. 357, illustrates, be placed in its proper linguistic,
philosophic and historical contexts.58
The decision to limit s. 7 rights to human is contrary to the purposive approach of Charter
interpretation. Interestingly, the Irwin Toy decision initially employed the purposive approach
until Dickson C.J. limited s. 7 to human beings. In Irwin Toy, the Supreme Court of Canada
wrote:
In order to put forward a s. 7 argument in a case of this kind where the
officers of the corporation are not named as parties to the proceedings,
the corporation would have to urge that its own life, liberty or security of
the person was being deprived in a manner not in accordance with the
principles of fundamental justice. In our opinion, a corporation cannot
avail itself of the protection offered by s. 7 of the Charter. First, we
would have to conceive of a manner in which a corporation could be
deprived of its "life, liberty or security of the person".59
This passage demonstrates that the Supreme Court initially employed a purposive approach
when considering whether corporations were “everyone”. By framing the issue as whether a
corporation could demonstrate its right to life, liberty, or security of the person was violated, the
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Supreme Court of Canada asked whether the purpose of the s. 7 guarantee could be fulfilled with
respect to corporations.
The Supreme Court of Canada did not examine in detail whether corporations could
demonstrate that their right to life, liberty, or security of the person could be violated. However,
the Supreme Court of Canada performed an abbreviated form of a purposive analysis. Dickson
C.J. wrote:
We have already noted that it is nonsensical to speak of a corporation being
put in jail. To say that bankruptcy and winding up proceedings engage s.
7 would stretch the meaning of the right to life beyond recognition. The
only remaining argument is that corporations are protected against
deprivations of some sort of "economic liberty".60
As the Supreme Court of Canada rightly concluded, a corporation cannot be deprived of its
right to liberty.61 At the time of the Irwin Toy decision, the possibility of imprisonment was the
primary means of engaging the right to liberty.62 The full scope of the right to liberty had yet to
be determined. The modern conception of the right to liberty – where the right to liberty is
engaged where state conduct interferes with fundamental personal decisions63 – had not yet been
developed and would not become settled law for another decade.64 It was clear to the Supreme
Court of Canada that a corporation could not be imprisoned and therefore could not enjoy the
right to liberty.65 The Supreme Court also rejected the concept of “economic liberty”, which
exhausted any possibility of a corporation having an interest in the right to liberty.66
Similarly, the Supreme Court of Canada recognized that a corporation cannot enjoy the right
to life.67 It goes without saying that a corporation is not alive – its legal personhood can be
attributed to a legal fiction. As the Court recognized, neither bankruptcy nor winding up is
analogous to death.68
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While the Supreme Court of Canada did not specifically address the right to security of the
person, the reasoning would likely be similar. A corporation has no interest in the right to
security of the person because a corporation cannot take advantage of it. The right to security of
the person is intended to protect physical and psychological integrity.69 A corporation has neither
physical nor psychological integrity due to its lack of physical body and lack of consciousness.
To summarize, examining whether corporations were capable of enjoying the right to life and
the right to liberty was a purposive analysis. The Court examined the purpose of each right and
asked whether the purpose of that right could be fulfilled with respect to corporations. S.7 was
designed to protect life, liberty, and security of the person and therefore, under the purposive
approach to Charter interpretation, only entities that are capable of enjoying those interests
should receive s. 7 protection.
Given the effective use of the purposive approach in explaining why corporations are not
“everyone”, it is curious that the Supreme Court of Canada deviated from this purposive analysis
mere paragraphs later when Dickson C.J. wrote:
… "Everyone" then, must … include only human beings.70
The phrase “include only human beings” undermines the purposive approach. It is possible
that the Court included the phrase “include only human beings” as a means of furthering a
purposive analysis. An argument could be made that the purpose of s. 7 is to protect the s. 7
interests of human beings and therefore the Supreme Court’s approach is consistent with the
purposive approach. However, this purpose of s. 7 is not specifically mentioned by the Supreme
Court. Indeed, the lack of explanation casts the deviation from the purposive approach into a
sharper light. The decision to limit the application of s. 7 to human beings is contrary to the
purposive approach because it elevates taxonomy over purpose. Under the purposive approach,
the correct emphasis is not on the taxonomical classification of the entity in question (e.g. human
being, corporation, chimpanzee, or extra-terrestrial), but rather whether the purpose of the right
can be fulfilled. If the purpose of the right to life is to protect life, the form of life should be less
important than the fact that life is present. If the purpose of the right to liberty is to limit state
interference with important and fundamental personal decisions, the type of individual making
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the personal decisions is less important than the fact that personal decisions are being made. If
the purpose of the right to security of the person is to protect physical and psychological integrity
from state interference, the type of individual should be less important than the fact that physical
and psychological integrity are present.
Of course, there must be some exclusionary criteria for s. 7 protection. While bacteria are
certainly alive, it seems unlikely that the interest in life of bacteria is sufficiently strong to merit
Charter protection. In later pages, this thesis will therefore propose a means of limiting the
application of s. 7 to ensure that the floodgates are not opened. The fact remains, however, that
the Human-Only Argument deviates from the purposive approach because it ignores the purpose
of s. 7 in favour of taxonomy. So long as the purposive approach remains an important aspect of
Charter interpretation, the Human-Only Argument will be deficient.

Contrary to Principles of Fundamental Justice
When a complainant alleges that his or her s. 7 rights were violated, a two-step analysis is
necessary. First, the complainant must establish that at least one of his or her right to life, liberty,
or security of the person was violated by a government entity.71 When the complainant has
established a violation of his or her s. 7 rights, the complainant must then prove that the violation
was not in accordance with the principles of fundamental justice.72 Over the last thirty years,
Canadian courts have identified a number of principles of fundamental justice, including that
laws must not be arbitrary,73 that laws must not be vague,74 that laws must not be overbroad,75
and that laws must not be grossly disproportionate.76
While the interpretation of the word “everyone” falls outside the traditional two-part s. 7
analysis, that is to say, the interpretation of the word “everyone” does not involve a violation of
s. 7 per se, it is ironic that the Supreme Court of Canada’s reasoning in Irwin Toy is not in
accordance with the very principles of fundamental justice enshrined in s. 7. Because s. 7 of the
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Charter is used as a yardstick for the constitutionality of laws, we should expect that
interpretations of s. 7 live up to its own standards and internal logic. At the very least, we should
expect that interpretations of s. 7 accord with the principles of fundamental justice that s. 7 is
designed to safeguard.
First, the decision to limit the application of s. 7 to human beings is arbitrary. According to s.
7 scholar Professor Hamish Stewart, the test for arbitrariness is not well defined.77 Stewart
writes:
It has been said that a law is arbitrary if it is not necessary to achieve the
objective of the legislation in question, “if it bears no relation to, or is
inconsistent with, the objective that lies behind the legislation,” if there is
no “real connection on the facts to the purpose the interference is said to
serve, or if it is not “rationally connected to a reasonable apprehension of
harm”. At minimum, to avoid being arbitrary, a law or decision must have
some positive effect on the purpose it is intended to serve; otherwise, the
section 7 interests will have been affected for no good reason. Like the
norm against overbreadth, the norm against arbitrariness requires a court
to identify the purpose of the law and to assess the connection between
those purposes and the limits on life, liberty, or security created by the
law.78
Under this conception, the Human-Only Argument is arbitrary. On a plain reading of s. 7, the
purpose of s. 7 is to protect life, liberty and security of the person. The decision to limit the
application of s. 7 to humans, despite the very real likelihood of the existence of life, liberty, and
security interests in non-humans, bears no relation to the purpose of s. 7. In fact, the HumanOnly Argument actively works against the purpose of s. 7. Rather than protecting the right to
life, liberty, or security of the person, the Human-Only Argument undermines the purpose of s. 7
protection because it reduces its scope to one type of entity.
The Human-Only Argument is arbitrary for a second reason. It is not clear that limiting the
application of s. 7 to humans has “some positive effect on the purpose it is intended to serve.”79
Unfortunately, the Supreme Court of Canada did not provide reasons for why they thought it was
appropriate to limit the application of s. 7 to humans. Neither the purpose of such a limitation nor
the benefits of such a limitation were identified in Irwin Toy. It is difficult to conceive of any
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non-illusory benefit that arises from the decision to limit the application of s. 7 to humans. There
is perhaps an argument that applying s. 7 exclusively to humans provides legal certainty and the
avoidance of difficult questions. One might also argue that limiting s. 7 to humans prevents an
“opening the floodgates” or a “slippery slope”. However, we have already seen that the Irwin
Toy interpretation offers no legal certainty. Furthermore, when legal certainty comes at the cost
of undermining the legitimacy of s. 7, it can hardly be said that there is a true positive effect.
The Human-Only Argument also does not accord with another principle of fundamental
justice: the norm against gross disproportionality. The Supreme Court of Canada described this
principle of fundamental justice as:
This principle is infringed if the impact of the restriction on the
individual’s life, liberty or security of the person is grossly
disproportionate to the object of the measure. As with overbreadth, the
focus is not on the impact of the measure on society or the public, which
are matters for s. 1, but on its impact on the rights of the claimant. The
inquiry into gross disproportionality compares the law’s purpose, “taken
at face value”, with its negative effects on the rights of the claimant, and
asks if this impact is completely out of sync with the object of the law
(Bedford, at para. 125). The standard is high: the law’s object and its
impact may be incommensurate without reaching the standard
for gross disproportionality (Bedford, at para. 120; Suresh v. Canada
(Minister of Citizenship and Immigration), 2002 SCC 1, [2002] 1 S.C.R.
3, at para. 47).80
Stewart describes this norm as:
It is a principle of fundamental justice that the impact of a law on the
interests protected by section 7 must be proportionate to the effect of the
law on its objectives. But the measure of proportionality is not strict: a law
will violate this principle of fundamental justice only if its impact on the
protected interests is grossly disproportionate to its beneficial effects.
The test for gross disproportionality is whether the law (or other state
action) is “so extreme” that it is “per se disproportionate to any
legitimate government interest”…81
The Irwin Toy interpretation does not appear to be in accordance with the norm against gross
disproportionality because of the severe impact it has on the s. 7 interests of non-human entities.
Due to the Human-Only Argument, the s. 7 interests of non-human persons are not only
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“impacted” but are completely removed. By limiting the applicability of s. 7 to humans, the s. 7
rights of entire classes of entities with similar interests as humans, lose s. 7 protection. It is
difficult to imagine a more significant impact on s. 7 rights than their complete loss. According
to the norm against gross disproportionality, such a severe effect on s. 7 rights must be
proportionate to the “effect of the law on its objectives”.82 Given that the Supreme Court of
Canada did not provide any reasoning for limiting the word “everyone” to human in Irwin Toy, it
is impossible to determine whether the effect of the law on its objectives is proportionate to the
impact on s. 7 rights. However, given the magnitude of the impact and the lack of explanation of
its purpose, it is hard to conclude that gross disproportionality is not present.

Contrary to Liberal-Democratic Society
At the end of Professor Hamish Stewart’s textbook Fundamental Justice, Stewart provides a
compelling argument on the importance of s. 7 for democracy. Stewart writes:
In a contemporary liberal-democratic state – a “free and democratic
society” in the words of the Charter – individual citizens must be able to
be, and to see themselves as, more than mere means or resources for the
state to use in its pursuit of public objectives, but as the persons whose
interests those objectives and the means used to pursue them must
ultimately serve and to whom those objectives and means must ultimately
be justified.
…Many of the rights in the Charter can be understood as contributing
to the liberal-democratic project so understood – the requirement for
periodic Parliaments, the guarantees of voting and mobility rights, the
expansive protection for freedom of conscience, expression, and peaceful
assembly all play a role in ensuring that the individual citizen is treated
both as an end in herself and as a participant in the process of explaining
and justifying uses of public power. And the individual rights guaranteed
by section 7 of the Charter are also central to the proper operation of a
free and democratic society in this sense. When state action affects the
most basic interests of individuals – their life, liberty, and security –
section 7 requires state action to be both procedurally and substantively
fair, thus in principle ensuring that individuals are treated not merely as
means to the governmental or social purposes that the state action is named
at, but as individuals in their own right.83
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If Stewart is correct and s. 7 of the Charter contributes to the liberal-democratic project by
ensuring individuals are treated as individuals, limiting the application of s. 7 to human beings
undermines this contribution. When s. 7 is limited to human beings, other non-human entities are
not only denied s. 7 protections but become de facto “resources” for the state. Protections that
would normally ensure a person is treated as an individual are removed. Rather than being
constrained by the Charter, the Human-Only Argument allows the state to treat non-humans as
resources and not as individuals in their own right because the state is not constrained by the
Charter in its interactions with these non-humans. In order to preserve the health and integrity of
Canadian democracy, the scope of s. 7 must expand rather than contract.
Notwithstanding that under current Canadian law non-human animals are indeed considered
to be property/resources, what does it say about Canadian democracy if non-humans that clearly
share analogous characteristics and abilities to human beings are not entitled to basic
constitutional protections? To categorically limit the application of s. 7 to non-human persons,
with no consideration of the evolving nature of the law, results in a denial of justice and the
undermining of democracy. Canadian democracy is tarnished if the Charter creates different
classes of individuals based on arbitrary characteristics. Instead of skin colour or ethnicity, the
Human-Only Argument creates classes of individuals based on taxonomic designations. The
blanket exclusion of the Human-Only Argument results in the very situation Stewart warned
about. Instead of treating non-humans as individuals who the state is supposed to serve, nonhuman entities are either trapped as or transformed into resources for the state’s objectives.

Developments in Foreign Jurisdictions
While rarely determinative of a legal issue, Canadian courts have a long history of
referencing jurisprudence from foreign jurisdictions as an aid in resolving Canadian legal issues.
Examining foreign jurisprudence gives Canadian courts the advantage of seeing how foreign
jurisdictions approach legal issues and provide a useful reference point for the resolution of
disputes in Canadian law. The Human-Only Argument is deficient because it refuses to take
foreign jurisprudence into account.
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Comparative law scholar Alan Watson explored the concept of “legal transplants”.84 The
concept of “legal transplants” states that it is possible to borrow a concept from one legal system
and import the concept into another. Watson argued that legal transplants are possible even when
differences between legal systems are present, including differences in legal systems (i.e.
common law or civil law), level of sophistication, and political organization.85 What is
important, Watson argued, is the idea. Ideas can be transformed and modified to suit the recipient
legal system, regardless of their originating circumstances. 86
The concept of legal transplants becomes particularly relevant when one recognizes that the
idea of legal personhood for non-human persons is spreading in foreign jurisdictions. If nonhuman persons are beginning to receive legal personhood in foreign jurisdictions, it is not out of
the question that this development will one day reach the Canadian legal system. Ideas pay no
heed to national boundaries.
It is therefore useful to briefly consider the cases and jurisdictions where the idea of legal
personhood for non-human persons has received traction. The case that best represents this
phenomenon is the Argentinian case of Asociacion de Funcionarios y Abogados por los
Derechos de los Animals y Otros contra GCBA (Asociacion de Funcionarios v GCBA).87
In Asociacion de Funcionarios v GCBA, a group of lawyers (“AFADA”) brought an action of
recurso de amparo on behalf of an orangutan named Sandra against the Government of the
Autonomous City of Buenos Aires (GCBA). AFADA argued that Sandra was a person under the
law and therefore her captivity in a government-run Buenos Aires zoo violated her constitutional
rights.
The remedy of recurso de amparo is a constitutional remedy available in Argentina.
Enshrined in section 43 of the Argentinian constitution, amparo is a legal mechanism whereby a
citizen can bring an action against a government body or actor for violating his or her
constitutional rights. S.43 states:
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Section 43.- Any person shall file a prompt and summary proceeding
regarding constitutional guarantees, provided there is no other legal
remedy, against any act or 6 omission of the public authorities or
individuals which currently or imminently may damage, limit, modify or
threaten rights and guarantees recognized by this Constitution, treaties or
laws, with open arbitrariness or illegality. In such case, the judge may
declare that the act or omission is based on an unconstitutional rule. This
summary proceeding against any form of discrimination and about rights
protecting the environment, competition, users and consumers, as well as
about rights of general public interest, shall be filed by the damaged party,
the ombudsman and the associations which foster such ends registered
according to a law determining their requirements and organization forms.
Any person shall file this action to obtain information on the data about
himself and their purpose, registered in public records or data bases, or in
private ones intended to supply information; and in case of false data or
discrimination, this action may be filed to request the suppression,
rectification, confidentiality or updating of said data. The secret nature of
the sources of journalistic information shall not be impaired. When the
right damaged, limited, modified, or threatened affects physical liberty, or
in case of an illegitimate worsening of procedures or conditions of
detention, or of forced missing of persons, the action of habeas corpus
shall be filed by the party concerned or by any other person on his behalf,
and the judge shall immediately make a decision even under state of
siege.88
AFADA filed a writ of recurso de amparo on behalf Sandra the orangutan. In its materials,
AFADA accused the Government of Buenos Aires of discriminating against Sandra and:
…of violating in a manifestly illegal and arbitrary manner the right to
freedom of movement, the right not to be considered an object or thing
considered property, and the right not to suffer any physical or psychic
harm that she holds as a non-human person and a subject of law…89
AFADA argued that Sandra suffered discrimination because of her species.90 Orangutans are
like human beings and are therefore entitled to the same legal protections as human beings:
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… the orangutans are thinking beings, sentient, intelligent and genetically
similar to human beings with similar thoughts, emotions, sensitivity, and
self-reflectivity; they have culture, the capacity to communicate and a
rudimentary sense of good and evil; their own selfhood with a history,
character, and unique preferences.91
Before reaching its conclusion with respect to Sandra, the court recognized that re-evaluating
the law is necessary and that the groups of individuals who are given legal personhood evolves
over time.92 In part based on this reasoning, the court determined that Sandra was a person under
the law and therefore was entitled to rights.93
As a holder of legal rights, what standard of living conditions was Sandra owed? The court
examined the zoological evidence adduced to determine the extent of Sandra’s rights, concluding
that Sandra had capabilities and needs similar to that of human beings.94 At minimum, the court
concluded Sandra had the right not be subjected to ill-treatment, acts of cruelty, or abuse.95
Given Sandra’s psychological capacity for suffering and the physical needs of her species, the
court determined that Sandra is entitled to la mayor calidad de vida possible – the highest quality
of life possible.96 The court ordered third party zoological experts to prepare a binding report of
recommendations for Sandra’s situation. The court also ordered the Government of the
Autonomous City of Buenos Aires to provide an adequate habitat and the activities necessary to
preserve her cognitive health.97
While not yet settled law, a similar case is proceeding through the New York State judicial
system. In the case of The Nonhuman Rights Project, Inc., on behalf of Tommy v Patrick C
Lavery and Circle L Trailer Sales,98[“Tommy’s Case”] the Nonhuman Rights Project argued that
Tommy the chimpanzee is a person and is entitled to be freed pursuant to habeas corpus. To
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date, The Non-Human Persons Project has not experienced any success in Tommy’s Case and is
currently planning to appeal to the New York Court of Appeals.99
It is illuminating to examine the Nonhuman Rights Project appellate brief:
Who is a “person” within the meaning of the common law of habeas
corpus is the most important individual issue that can come before a court.
It is a matter of life and death, freedom and slavery. Whether that “person”
may be a chimpanzee is the issue at hand. As demonstrated herein,
chimpanzees are autonomous, cognitively and emotionally complex, selfaware, self-conscious and self-determining beings. They routinely bear
duties and responsibilities within chimpanzee communities and
human/chimpanzee communities. They have the capacity to live
intellectually rich and sophisticated individual, family and community
lives. They can recall their past and anticipate their future, and when their
future is imprisonment, they suffer the enduring pain of isolation and the
inability to fulfill their life’s goals or to move about as they wish, much in
the same way as do human beings.
Pursuant to a New York common law that keeps abreast of evolving
standards of justice, morality, experience, and scientific discovery,
Petitioner-Appellant The Nonhuman Rights Project, Inc. (“NhRP”)
argued that both New York common law liberty and equality mandate that
chimpanzees be granted the common law right to bodily liberty and be
recognized as common law “persons” under the common law of habeas
corpus and New York Civil Practice Law and Rules (“CPLR”) Article
70.100
Similar to Asociacion de Funcionarios v GCBA, themes of cognitive and emotional ability,
autonomy, and self-consciousness are stressed by the Non-Human Persons Project.101 The
similarities between human beings and chimpanzees call into question the current justification
for limiting legal personhood to human beings. Additionally, the evolving nature of the law is
emphasized – the law must adapt to the evolving standards of the time.102
While Tommy’s Case is not yet resolved, nor has it experienced any success at the lower court
levels, it is notable that the idea of “legal personhood for non-human persons” has arisen in a
geographical and cultural neighbour. Canada and the United States shares significant cultural,
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historical, economic, and geographical ties. Furthermore, regular readers of Supreme Court cases
will know that the Supreme Court of Canada often examines judgments from American
jurisdictions. These comparisons often serve as useful guides and illuminating contrasts. Indeed,
the Supreme Court of Canada even examined American jurisprudence in Irwin Toy. The
Supreme Court of Canada noted that unlike the American Bill of Rights, which protects property
rights, s. 7 contains no protection for property or economic rights.103
Finally, the idea of “legal personhood for non-human persons” has also begun to arise in the
executive decision-making capacity of government. For example, the Ministry of Environment
and Forests of the Government of India declared that dolphins are non-human persons, writing:
Whereas cetaceans in general are highly intelligent and sensitive, and
various scientists who have researched dolphin behavior have suggested
that the unusually high intelligence; as compared to other animals means
that dolphin should be seen as “non-human persons” and as such should
have their own specific rights and is morally unacceptable to keep them
captive for entertainment purpose.104
Accordingly, the Ministry of Environment and Forests banned “dolphinariums” – aquatic
zoos where dolphins are housed, trained and put on display for recreational purposes.105
These three examples – a successful constitutional claim in Argentina, an unresolved habeas
corpus claim in New York, and a governmental decree in India – by no means represent an idea
whose acceptance is inevitable. That being said, these nascent developments should motivate the
Canadian legal community to seriously consider the possibility of “legal personhood for nonhuman persons”. Thoughtfulness and stability are two hallmarks of the Canadian legal system, so
it behooves lawyers, judges, and academics to prepare for legal transplants of all types. It is
better to consider the impacts of “legal personhood for non-human persons” before the issue is
confronted by Canadian courts without warning. The Human-Only Argument, of course, would
ignore developments in foreign jurisdictions and fail to take advantage of the experiences of
other legal systems. Given the interrelatedness of today’s world, the Human-Only Argument is
potentially out of step with the larger legal community.
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Developments in Technology
The Human-Only Argument is also inadequate because it fails to consider how technological
developments might change our notions of personhood. It is understandable that in the late
1980s, as the personal computer revolution was just beginning, that the Supreme Court of
Canada did not fully consider the implications of the growing capabilities with computer
hardware and software. Undoubtedly, at the time Irwin Toy was decided, the concept of artificial
intelligence was only taken seriously by small groups of computer programmers and fans of the
science-fiction. However, in the year of 2017, computer technology has improved by several
orders of magnitude.
Indeed, the concept of artificial intelligence is being taken seriously by prominent scholars
such as philosopher Nick Bostrom,106 physicist Max Tegmark,107 and physicist Stephen
Hawking.108 Leading industrialists like Elon Musk109 and Bill Gates have also expressed concern
about artificial intelligence.110 Popular culture has also not shied away from the artificial
intelligence craze, producing films that focus on artificial intelligences that make us question
what it means to be a “person”. The film “Her”, starring Joaquin Phoenix and Scarlet Johansson,
explores friendship and love between a human being and an artificial intelligence.111The movie
“Ex Machina” starring Alicia Vikander, Oscar Isaac, and Domhnall Gleeson asks the question
“when is a machine no longer a machine, but a person?”.112
While the dangers and opportunities presented by artificial intelligence have begun to be
considered, the implications of artificial intelligence on the Charter have yet to be fully explored.
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Will artificial intelligences and robots be mere mechanical slaves or will the law treat them as
persons? Will artificial intelligence have rights under the Charter? Will an artificial intelligence
be considered “everyone”? Will an artificial intelligence be guaranteed all Charter rights or only
a select few? The answers to these questions are not clear.
An example is the best way to demonstrate the potential legal difficulties that might arise with
the advent of artificial intelligence. Rather than create a new example, I will rely on the plot of
the movie “Her”. In the movie “Her”, a corporation begins to sell a new operating system that is
a general artificial intelligence.113 The main protagonist, Theodore, purchases a version of this
new operating system and the resulting artificial intelligence names herself Samantha.114
Samantha and Theodore communicate solely through audio because Samantha does not have a
physical body.115 During the beginning of their relationship, Theodore and Samantha are
regularly in contact and develop a close social bond.116 Eventually, Theodore and Samantha
develop a romantic relationship.117 Throughout the movie, Samantha demonstrates a capacity for
learning, the ability to choose, self-consciousness, and profound emotions.118
Should Samantha be entitled to s. 7 rights? On the one hand, she is not a human being and is
therefore ineligible under the Irwin Toy interpretation. On the other hand, she possesses abilities
and exhibits behaviors that are protected by s. 7. While Samantha is not “alive” in the traditional
sense – having an organic body that is capable of reproduction and death – it is clear that she is
capable of being destroyed. Samantha could suffer damage to the hardware or software that
powers her existence. She might also suffer damage to her software. In either case, if enough
damage was sustained by either her hardware or software, it is reasonable to conclude that the
entity known as Samantha would cease to exist. Given the possibility of destruction, it is not a
foregone conclusion that Samantha does not have an interest in the right to life. Can non-organic
beings have a right to life? This is a question that cannot be easily dismissed and therefore we
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should remain open to the possibility that we must revisit our conception of what constitutes
“life”.
Similarly, Samantha also has an interest in the right to liberty. She is autonomous and has the
intellectual capacity to make personal decisions. She is also capable of pondering her existence
and what a meaningful and valuable life is for her. These capabilities engage the liberty interest
under s. 7: the right to make personal decisions free of state interference.119 Unlike a corporation,
it may be possible to “imprison” an artificial intelligence like Samantha. Of course, an artificial
intelligence cannot be detained in the physical sense. However, it might be possible to restrict the
liberty of an artificial intelligence. While theoretical in this point of time, the liberty of artificial
intelligences might be restricted through an “AI Box”. An AI Box is a theoretical prison
designed for artificial intelligences, which would prevent an artificial intelligence from accessing
the physical world and cyberspace.120 An artificial intelligence could also be prevented from
accessing the physical world by ensuring its physical hardware was locked away in a secure
facility where it had no access to tools that it could use manipulate items in the physical world.
An artificial intelligence’s liberty could be further restricted through the use of an AI Box by
ensuring that the artificial intelligence had no access to the internet or other connections to
cyberspace. Surprisingly, such a system might restrict a greater amount of liberty than that of a
human being in prison. Human beings are at least able to interact with other prisoners,
occasionally their families, occasionally be outdoors, and participate in educational programs.
An artificial intelligence in an AI Box would be afforded no such luxuries and would suffer a
complete loss of liberty.
It is also clear that Samantha has an interest in the right to security of the person. While not
possessing a physical body, Samantha has “hardware” that houses the machinery that she relies
upon for processing power. While the right of security of the person has not yet extended to such
a “body”, there is not yet a reason to believe that security of the person is regulated to organic
bodies. Her computer hardware is part of her “person” and should accordingly be protected by
the right to security of the person. Similarly, Samantha has an interest in being free from state
interference with her psychological integrity. In the movie Her, Samantha demonstrates the
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capability for emotion and deep feeling.121 Furthermore, she demonstrates her ability to form
close and meaningful social relationships.122 At times during the movie, Samantha demonstrates
emotional distress and emotional conflict. The capacity for deep emotional distress engages the
“psychological integrity” aspect of the right of security of the person.123
If a general artificial intelligence was created in Canada tomorrow, would the Canadian legal
system be equipped to handle the inevitable court cases? If the Human-Only Argument is any
indication, the Canadian legal system is not currently equipped to manage cases involving
artificial intelligence. The Human-Only Argument would deny legal protection to an entity that
is capable of enjoying s. 7 rights. The Human-Only Argument is incapable of evolving with
technological progress. With today’s fast-paced technological development, it behooves s. 7 to
be interpreted in a manner that is capable of processing developments in technology. Given the
advancements in computer technology, the reality of an entity like Samantha is not as far-fetched
as it once was. Of course, a general artificial intelligence is likely many years away, with
estimates ranging from 2022 to 2065 or later.124 However, the fact that general artificial
intelligence is likely many years away is not a valid reason for the law, and particularly the
Canadian constitution, to avoid dealing with the implications of AI.

Chapter 1: Conclusions
The objective of Chapter 1 was to demonstrate the current definition of the word “everyone”
of s. 7 of the Charter is problematic and must be changed. Specifically, Chapter 1 demonstrates
that the leading case of Irwin Toy v Quebec is problematic because it does not provide a
definition of the word “everyone” that can be used by trial judges when considering whether an
entity is “everyone” under s. 7 of the Charter.
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In furtherance of this objective, Chapter 1 examined the case of Irwin Toy v Quebec to reveal
that the definition of the word “everyone” contains two conflicting rationales. First, Irwin Toy
employed the Capability Argument, which states that the word “everyone” includes entities that
are capable of enjoying the right to life, liberty and security of the person. Second, Irwin Toy also
employed the Human-Only Argument, which states that the word “everyone” only applies to
human beings.
These two lines of reasoning are fundamentally in conflict because there are non-humans that
are capable of enjoying the right to life, liberty, and security of the person. In a situation where a
non-human is capable of enjoying s. 7 rights, it is impossible to determine whether that nonhuman is “everyone”. The Capability Argument will say “yes”. The Human-Only Argument will
say “no”. If a trial judge were confronted with this problem, the leading authority on the meaning
of “everyone” would provide no guidance on how to resolve this issue.
Because of this fundamental deficiency, it is clear that the definition of “everyone” must be
revised. Chapter 1 theorized that either the Capability Argument or the Human-Only Argument
be discarded in favour of the other. Upon close examination, it becomes clear that the HumanOnly Argument is the prime candidate for discard. First, it appears that the text of Irwin Toy
favours the Capability Argument over the Human-Only Argument. The Supreme Court of
Canada devoted more text to the Capability Argument while the Human-Only Argument appears
to be an afterthought or assumption.
Furthermore, the Human-Only Argument is problematic and ought to be discarded on the
basis of five jurisprudential and contextual factors:
1) The Human-Only Argument is contrary to the Charter interpretative principle of
“purposive interpretation”;
2) The Human-Only Argument is contrary to two principles of fundamental justice:
arbitrariness and gross disproportionality;
3) The Human-Only Argument is contrary to the values of a liberal-democratic society
because it treats non-humans as resources for the state;
4) The Human-Only Argument ignores developments in foreign jurisdictions where
certain non-humans have received legal personhood; and
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5) The Human-Only Argument is incapable of processing developments in technology,
including the possibility of conscious artificial intelligence.
Because of these problems with the Human-Only Argument, it is reasonable to conclude that
the Capability Argument is the best option as a foundation for the meaning of the word
“everyone”. However, is it possible to build a functional definition of the word “everyone” with
the Capability Argument? Will the Capability Argument encounter the same problems as the
Human-Only Argument? Chapter 2 will address these questions.
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Chapter 2:
Building a New Definition of
“Everyone”
Introduction
The objective of Chapter 2 is to determine whether it is possible to construct a definition of
the word “everyone” grounded in the Capability Argument. It is also the objective of Chapter 2
to determine whether a new definition of “everyone” can be constructed in a way that avoids the
problems associated with the Human-Only Argument. Accordingly, Chapter 2 :
6) identifies all the instances where the word “everyone” is used in the Charter;
7) examines all appellate level jurisprudence that considers the word “everyone” and
identifies broad principles from this jurisprudence;
8) proposes a new definition of “everyone” in accordance with the identified principles;
9) proposes a legal “test” for determining whether an entity falls within the ambit of the
new definition of “everyone”; and
10) assesses whether the new proposed definition and test of “everyone” avoids the
problems associated with the Human-Only Argument.

“Everyone” in the Charter
For the purposes of context, it is useful to examine each of the sections of the Charter that
uses the word “everyone”. The word “everyone” first appears in s. 2 of the Charter, which
states:
2. Everyone has the following fundamental freedoms:
(a) freedom of conscience and religion;
(b) freedom of thought, belief, opinion and expression, including
freedom of the press and other media of communication;
(c) freedom of peaceful assembly; and
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(d) freedom of association.125
The word “everyone” next appears in s. 7. As this thesis has noted on several occasions, s. 7
states:
7. Everyone has the right to life, liberty and security of the person and the
right not to be deprived thereof except in accordance with the principles
of fundamental justice.126
“Everyone” also appears in several of the other legal rights, including s. 8, s. 9, s. 10 and s.
12. These sections state:
8. Everyone has the right to be secure against unreasonable search or
seizure.127
9. Everyone has the right not to be arbitrarily detained or imprisoned.128
10. Everyone has the right on arrest or detention
(a) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be informed of
that right; and
(c) to have the validity of the detention determined by way of habeas
corpus and to be released if the detention is not lawful.129
12. Everyone has the right not to be subjected to any cruel and unusual
treatment or punishment.130
While this thesis is focused on s. 7, it is important to be aware and consider the usage of the
word “everyone” in these other sections of the Charter. Even if the meaning of “everyone” is
considered in case law without reference to s. 7, these considerations may reveal valuable
insights into the meaning of “everyone”. Therefore, this thesis will examine all appellate level
decisions that consider the meaning of “everyone” across s. 2, s. 7, s. 8, s. 9, s. 10, and s. 12.

125
126
127
128
129
130

Supra note 1 at s. 2. [emphasis added]
Ibid at s. 7. [emphasis added]
Ibid at s. 8. [emphasis added]
Ibid at s. 9. [emphasis added]
Ibid at s. 10. [emphasis added]
Ibid at s. 12. [emphasis added]

45

Appellate Level Jurisprudence
Supreme Court of Canada
Singh v Minister of Immigration v Employment
In 1985, the Supreme Court of Canada issued a decision in Singh v Canada (Minister of
Employment).131 At issue before the Supreme Court of Canada was whether refugee claimants
were entitled to s. 7 rights of the Charter.132 Three members of the Supreme Court of Canada (of
a 6-member panel) answered this question in the affirmative, declaring that refugee claimants
were entitled to s. 7 rights.133 Wilson J. wrote:
Section 7 of the Charter states that "Everyone has the right to life, liberty
and security of the person and the right not to be deprived thereof except
in accordance with the principles of fundamental justice". Counsel for the
appellants contrasts the use of the word "Everyone" in s. 7 with language
used in other sections, for example, "Every citizen of Canada" in s. 3 ,
"Every citizen of Canada and every person who has the status of a
permanent resident of Canada" in s. 6(2) and "Citizens of Canada" in s.
23 . He concludes that "Everyone" in s. 7 is intended to encompass a
broader class of persons than citizens and permanent residents. Counsel
for the Minister concedes that "everyone" is sufficiently broad to include
the appellants in its compass and I am prepared to accept that the term
includes every human being who is physically present in Canada and by
virtue of such presence amenable to Canadian law.134
The other three members of the panel issued a concurring judgment, but for reasons related to
the Canadian Bill of Rights.135

R v Amway Corp
In 1989, the Supreme Court of Canada issued a decision in R v Amway Corp.136 In R v
Amway, the respondent corporation was convicted of an offence under the Criminal Code related
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to making false declarations while importing goods into Canada.137 Prior to the conviction, the
prosecution brought an application in the Federal Court Trial Division that the respondent
corporation produce one of its officers for examination in discovery.138 The respondent
corporation opposed this application on the grounds that the application violated s. 11(c) of the
Charter.139 S. 11(c) of the Charter states:
11. Any person charged with an offence has the right
(c) not to be compelled to be a witness in proceedings against a person in
respect of the offence;140
Writing for the court, Sopinka J. wrote:
In order to obtain the benefit of this section of the Charter the respondent
must establish that it is:
(a) a person
(b) charged with an offence; and
(c) a witness in proceedings against that person.
With respect to (a) it is neither necessary or desirable in this case to
decide that under no circumstances may a corporation avail itself of the
provisions of s. 11. I am also prepared to assume without deciding that the
proceedings in question are such that the requirement in (b) is satisfied. In
my opinion, however, a corporation cannot be a witness and therefore
cannot come within s. 11(c).141
To justify this position, Sopinka J. wrote:
In my view, it would strain the interpretation of s. 11(c) if an artificial
entity were held to be a witness…142
Applying a purposive interpretation to s. 11(c), I am of the opinion that
it was intended to protect the individual against the affront to dignity and
privacy inherent in a practice which enables the prosecution to force the
person charged to supply the evidence out of his or her own mouth.
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Although disagreement exists as to the basis of the principle against selfincrimination, in my view, this factor plays a dominant role.143
A corporation cannot be a witness – it is impossible to put a corporation on the witness stand
– and therefore the purpose of s. 11(c) cannot be fulfilled with respect to a corporation. Even if
one assumes that corporations have “dignity” or “privacy”, it is impossible for these values to be
violated within the context of s. 11(c) because a corporation cannot be “force[d] to supply
evidence out of his or her own mouth.”144

Borowski v Canada
In 1989, the meaning of “everyone” was considered in a series of decisions under the name of
Borowski v Canada (Attorney General)[“Borowski v Canada”].145 In Borowski v Canada, the
plaintiff challenged the constitutional validity of Criminal Code provisions that decriminalized
abortion in certain situations (e.g. when the life of the mother is endangered).146 The plaintiff
argued that a fetus is a person and falls within the word “everyone” found in s. 7 of the
Charter.147Accordingly, in allowing therapeutic abortions, the Criminal Code amendments
violated the fetus’s s. 7 rights.
Before examining the Supreme Court of Canada’s decision in Borowski v Canada, it is useful
to examine the trial and appellate level decisions. The Saskatchewan Court of Queen’s Bench
first issued a judgment by Justice Matheson in 1983.148
In support of his argument that fetuses are entitled to s. 7 protection, the plaintiff noted that
fetuses have legal rights in certain situations.149 For example, it is possible to bequeath property
to an unborn child.150 However, the trial judge did not find this argument convincing:
Decisions of this nature are of little assistance, however, in attempting to
answer the question whether a foetus is, from the time of conception or
143
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shortly thereafter, a legal person for all purposes, because all such
decisions involved foetuses subsequently born alive, or which it was
anticipated, unless left unprotected, would be born alive.151
Matheson J recognized that the issue in Borowski v Canada was whether an aborted fetus was
entitled to s. 7 protection. Aborted fetuses do not result in a live birth, which diminished the
value of cases involving an eventual live birth.152 Instead, Matheson J examined cases where a
live-birth did not occur. For example, in Paton v Br. Pregnancy Advisory Service Trustees,153 a
husband applied for an injunction to prevent his wife from having an abortion without his
consent.154 The English court determined that a fetus cannot have rights of its own until it has a
separate existence from its mother. 155 The English court wrote:
The foetus cannot, in English law, in my view, have any right of its own
at least until it is born and has a separate existence from the mother. That
permeates the whole of the civil law of this country (I except the
criminal law, which is now irrelevant), and is, indeed, the basis of the
decisions in those countries where law is founded on the common law,
that is to say, in America, Canada, Australia, and, I have no doubt, in
others.156
After reviewing secondary sources157 and the American case of Roe v Wade,158 Matheson J
concluded that “everyone” could not include fetuses because the word “everyone” is used in
other sections of the Charter. Matheson J wrote:
Further, the term "everyone" was also utilized in other sections of the
Charter, when defining specific rights, in a manner which absolutely
precludes the extension of the term, in those other sections, to foetuses: s.
8 recites that "everyone" has the right to be secure against unreasonable
search or seizure; s. 9 states that "everyone" has the right not to be
arbitrarily detained or imprisoned; and s. 10 defines rights which
"everyone" has on arrest or detention. Even although the Charter
guarantees the rights and freedoms set out therein, subject only to such
reasonable limits prescribed by law as can be demonstrably justified in a
free and democratic society, the courts are not thereby endowed with the
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power to import into terms utilized in the Charter interpretations which
they cannot reasonably bear.159
The implication is that the rights of ss. 8-10 are meaningless to a fetus. It is impossible for a
fetus to have s. 8 rights because a fetus is inside the womb of a mother and cannot have a
reasonable expectation of privacy. It is nonsensical to say a fetus has s. 9 rights because a fetus
cannot be detained or arrested. Similarly, a fetus does not need s. 10 rights because a fetus cannot
be arrested. Because a fetus has no use for these rights, it is unreasonable to interpret the word
“everyone” to include fetuses.
Matheson J concluded by recognizing that the issue was best left for Parliament:
Although rapid advances in medical science may make it socially
desirable that some legal status be extended to foetuses, irrespective of
ultimate viability, it is the prerogative of Parliament, and not the courts, to
enact whatever legislation may be considered appropriate to extend to the
unborn any or all legal rights possessed by living persons. Because there
is no existing basis in law which justifies a conclusion that foetuses are
legal persons, and therefore within the scope of the term "everyone"
utilized in the Charter, the claim of the plaintiff must be dismissed.160
The plaintiff appealed Matheson J’s decision to the Saskatchewan Court of Appeal. The Court
of Appeal’s decision was issued in 1987 by Gerwing J for a unanimous panel.161 Gerwing J
characterized the issue as:
The issue in this appeal is whether those provisions of the Criminal Code,
R.S.C. 1970, c. C 34, which in limited circumstances relieve abortion of
criminality, are inconsistent with the guarantees pertaining to life, liberty
and security of the person found in the Canadian Charter of Rights and
Freedoms, Pt. I of the Constitution Act, 1982. 162
The Saskatchewan Court of Appeal first took note of the principles of interpretation used
when interpreting the Charter. Interpretations of the Charter must be “purposive” and rights
guaranteed by the Charter must be understood “in light of the interests it was meant to
protect”.163 Interpretations of the Charter should be “generous” and aimed at “fulfilling the
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purpose of the guarantee and securing for individuals the full benefit of the Charter’s
protection.” 164 It is also important to not “overshoot the actual purpose of the right” and to
interpret the Charter with respect to “its proper linguistic, philosophic and historical contexts”.165
The Court wrote:
Before concluding that the right to "life" was intended to be extended by
the Charter to a foetus, the history of the treatment of a foetus at law must
be considered. "Everyone" is an undefined term and therefore resort must
be had to, inter alia, historical treatment at common law of a foetus in
determining whether it can come within this term.166
Accordingly, the Saskatchewan Court of Appeal examined the historical treatment of fetuses
in the Anglo-Canadian tradition. The historical record demonstrated that “for lengthy periods of
our legal history in England and in Canada, abortions have been permitted at certain stages of
pregnancy and for certain reasons.”167 The allowance of abortions throughout history “is not
consistent with recognition of its [a fetus] status historically as a person, or as an entity to be
included within ‘everyone’”.168 The Court recognized inconsistencies would result if fetuses
were recognized as “everyone”:
That is, respect for human life and its fundamental sanctity have been part
of the common law tradition for centuries; it did not spring newborn from
the inclusion of the words "right to life" in the Charter. But within this
tradition for long periods of time, destruction of the foetus has been
permitted, albeit limited by the state of foetal development and/or the
effect on the mother, and permitted despite full knowledge of the scientific
principles of foetal capacity for life urged upon us by the appellant.
Such treatment of the foetus would not have been consistent with full
status as a person. In no other instance known to the law would the law
have permitted an individual to be destroyed because of age, state of
development or innocent conflict with the well-being of another.169
The Saskatchewan Court of Appeal then examined whether fetuses received rights in other
areas of the law. The appellant Borowski argued that “the treatment of the foetus in civil law,
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especially in the areas of tort, family law and inheritance of property, shows a status equivalent
to that of a person.”170 The Saskatchewan Court of Appeal rejected this argument. The Court
noted that in those areas of the law, the fetus eventually became a live human being. For
example, in the tort case of Montreal Tramways Co v Leveille, "an infant, born with club feet as
a result of an incident when it was a foetus, was permitted to make a claim for damages.”171 The
decisive fact was that the fetus became a full-fledged, live human being. The Saskatchewan
Court of Appeal wrote:
The fact that the child always was born and had become a viable adult
when the action was commenced precludes this area of law being seen as
conclusive of the view that a foetus per se was treated as a person. A foetus
which had become a person has been awarded damages for harm
preceding its arrival at this point of autonomous existence. For the
appellant's arguments to be conclusive, there would have to have been
recognition that a foetus which had not attained viability had been
accorded such status either before birth or after its destruction.172
The Saskatchewan Court of Appeal reached the same conclusion with respect to property law.
There was a long history of fetuses inheriting property, but only if a viable child had been
born.173 The Court did not find any instances where a fetus received legal personhood in property
law.174
Turning to comparative law, the Saskatchewan Court of Appeal examined whether fetuses
received legal personhood in foreign jurisdictions. The Court reviewed the American decision of
Roe v Wade and noted that fetuses did not receive personhood in the American tradition.175
Similarly, the “European Economic Community” did not recognize rights of the fetus unless a
viable child was born.176 The only western democracy that provided personhood to a fetus was
West Germany. The West German Constitutional Court “found the foetus to have an independent
right to life within the context of the West German Constitution that ‘everyone has the right to
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life’”.177 The Saskatchewan Court of Appeal noted, however, that the West German
Constitutional Court relied upon the legislative history of West Germany. West German
legislators had explicitly considered the constitutional status of fetuses and expressed support for
the personhood of a fetus.178
Returning to Canadian law, the Saskatchewan Court of Appeal recognized the importance of
interpreting Charter rights with reference to the rights associated with it.179 In the case of s. 7,
the associated rights are ss. 8-14. The Court quoted from Re B.C. Motor Vehicle Act:
Sections 8 to 14 ... address specific deprivations of the "right" to life,
liberty and security of the person in breach of the principles of
fundamental justice, and as such, violations of s. 7. They are designed to
protect, in a specific manner and setting, the right to life, liberty and
security of the person set forth in s. 7 ...
Sections 8 to 14 are illustrative of deprivations of those rights to life,
liberty and security of the person in breach of the principles of
fundamental justice. For they, in effect, illustrate some of the parameters
of the "right" to life, liberty and security of the person; they are examples
of instances in which the "right" to life, liberty and security of the person
would be violated in a manner which is not in accordance with the
principles of fundamental justice. To put matters in a different way, ss. 7
to 14 could have been fused into one section, with inserted between the
words of s. 7 and the rest of those sections the oft utilised provision in our
statutes, "and, without limiting the generality of the foregoing (s. 7) the
following shall be deemed to be in violation of a person's rights under this
section". 180
Given this close connection, it is necessary to interpret s. 7 in relation to ss. 8-14. It is notable
that ss. 8, 9, and 10 use the term “everyone”. The Court wrote:
The approach taken by Mr. Justice Matheson in the present case was not
unlike that. He observed that the expression "everyone" found in s. 7 is
also found in each of s. 8 (the right to be secure against unreasonable
search and seizure), s. 9 (the right not to be arbitrarily detained or
imprisoned) and s. 10 (the right to counsel). He noted that the term
"everyone" as it applies in relation to these specifically defined rights
clearly does not embrace the foetus, and concluded that the same term in
s. 7 could not therefore be reasonably construed to do so.
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Having regard for the relationship between s.7 an dss.8 through 14, as
described in Re B.C. Motor Vehicle Act, and for the fact that the elements
of life, liberty and security of the person, while distinct, are nevertheless
related concepts, I believe, as did Mr. Justice Matheson, that the
guarantees of s. 7 were not intended by the framers of the Charter to extend
to the unborn.181
The Saskatchewan Court of Appeal concluded that the term “everyone” does not apply to
fetuses and therefore fetuses do not have s. 7 rights.182 Additionally, the Court concluded that it
is Parliament’s prerogative to determine the circumstances under which abortion is lawful.183
Borowski appealed the Saskatchewan Court of Appeal’s judgment to the Supreme Court of
Canada. Sopinka J, speaking for a unanimous court, issued a judgment in 1989.184 Notably, the
Supreme Court’s judgment was issued after the seminal case of R v Morgentaler,185 where the
Criminal Code provisions that criminalized abortion were struck down. The Supreme Court of
Canada noted that the issue raised in Borowski v Canada was moot because of R v
Morgentaler.186 The Supreme Court decided against answering whether the fetus is included in
the word “everyone”. Sopinka J noted that this decision was better left for Parliament.187 Sopinka
J also wrote:
Moreover, while it raises a question of great public importance, this is not
a case in which it is in the public interest to address the merits in order to
settle the state of the law. The appellant is asking for an interpretation of
ss. 7 and 15 of the Canadian Charter of Rights and Freedoms at large. In
a legislative context any rights of the foetus could be considered or at least
balanced against the rights of women guaranteed by s. 7. See R. v.
Morgentaler (No. 2), per Dickson C.J.C., at p. 75; per Beetz J. at pp. 12223; per Wilson J. at pp. 181-82. A pronouncement in favour of the
appellant's position that a foetus is protected by s. 7 from the date of
conception would decide the issue out of its proper context. Doctors and
hospitals would be left to speculate as to how to apply such a ruling
consistently with a woman's rights under s. 7. During argument the
question was posed to counsel for R.E.A.L. Women as to what a hospital
would do with a pregnant woman who required an abortion to save her life
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in the face of a ruling in favour of the appellant's position. The answer was
that doctors and legislators would have to stay up at night to decide how
to deal with the situation. This state of uncertainty would clearly not be in
the public interest. Instead of rendering the law certain, a decision
favourable to the appellant would have the opposite effect.188
The Supreme Court of Canada concluded by dismissing the appeal.189

Slaight Communications Inc. (operating as Q107 FM Radio) v Davidson
In 1989, the Supreme Court of Canada issued a decision in Slaight Communications
Incorporated (operating as Q107 FM Radio) v Davidson [“Slaight Communications”].190 In
Slaight Communications, the appellate corporation employed the respondent employee for
several years, but eventually dismissed the respondent employee for performance reasons.191 The
respondent employee filed a complaint that he had been unfairly dismissed.192 An adjudicator
was appointed by the Minister of Labour pursuant to s. 61.5(6) of the Canadian Labour Code.193
The adjudicator issued an order that the respondent employee had been unfairly dismissed.194
The adjudicator also ordered that the appellant corporation write a letter of recommendation in
favour of the respondent employee and that this letter be issued whenever the appellant
corporation received an inquiry regarding the respondent employee’s work history.195 The
appellant corporation appealed the order of the adjudicator on the basis that it violated s. 2(b) of
the Charter, which guarantees freedom of expression.196
For the majority of the court, Dickson C.J. found that the order of the adjudicator did violate
s. 2(b) of the Charter. Dickson C.J. wrote:
Adjudicator Joliffe’s order that Slaight Communications Inc. answer any
reference inquiry by sending the specified letter is an infringement of s.
2(b) freedom of expression. The government is attempting to prevent
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Q107 from expressing its opinion as to the qualifications of Mr. Davidson
beyond the facts set out in the letter.197
As this thesis has already noted, s. 2(b) of the Charter uses the word “everyone”.198 While the
Supreme Court of Canada did not explicitly consider the meaning of “everyone” in Slaight
Communications, by finding a violation of s. 2(b) in relation to the freedom of expression of a
corporation, the Supreme Court implicitly interpreted the word “everyone” to include
corporations in the case of s. 2(b) of the Charter.

Tremblay c Daigle
In 1989, the Supreme Court of Canada issued a decision in Tremblay c Daigle.199 In Tremblay
c Daigle, the respondent father obtained an interlocutory injunction against the appellant mother
to prevent her from aborting their unborn child.200 The Supreme Court of Canada unanimously
allowed the appeal, holding that a fetus does not have rights under the Quebec Charter of Human
Rights and Freedoms,201 the Quebec Civil Code,202 or the Canadian Charter of Rights and
Freedoms.203
With respect to the Quebec Charter of Human Rights and Freedoms, the respondent father
argued that fetuses fell within the scope of the words “every human being”. S. 1 and 2 of the
Quebec Charter of Human Rights and Freedoms states:
1. Every human being has the right to life, and to personal security,
inviolability and freedom.
He also possesses juridical personality.
2. Every human being whose life is in peril has the right to assistance.
Every person must come to the aid of anyone whose life is in peril,
either personally or calling for aid, by giving him the necessary and
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immediate physical assistance, unless it involves danger to himself or
to a third person, or he has another valid reason.204
Before determining whether a fetus fell within the scope of the words “human beings”, the
Supreme Court of Canada explained the interpretative approach that would be used to resolve
this issue. The Court wrote:
The respondent's argument is that a foetus is an "être humain", in English
"human being", and therefore has a right to life and a right to assistance
when its life is in peril. In examining this argument it should be
emphasized at the outset that the argument must be viewed in the context
of the legislation in question. The Court is not required to enter the
philosophical and theological debates about whether or not a foetus is a
person, but, rather, to answer the legal question of whether the Quebec
legislature has accorded the foetus personhood. Metaphysical arguments
may be relevant but they are not the primary focus of inquiry. Nor are
scientific arguments about the biological status of a foetus determinative
in our inquiry. The task of properly classifying a foetus in law and in
science are different pursuits. Ascribing personhood to a foetus in law is a
fundamentally normative task. It results in the recognition of rights and
duties — a matter which falls outside the concerns of scientific
classification. In short, this Court's task is a legal one. Decisions based
upon broad social, political, moral and economic choices are more
appropriately left to the legislature.205
The Court also rejected a purely linguistic analysis:
The respondent, however, makes two arguments which are based on the
text of the Charter. The first argument is that a foetus simply is a human
being in the plain meaning of the term. The respondent advanced this
argument with reference to the Civil Code, but it applies equally well to
his discussion of the Quebec Charter. His contention is that the word
"human" is in reference to the "human race", of which the foetus is a part,
and the word "being" signifies "existing", which a foetus certainly does.
Thus, the respondent concludes, a foetus is a human being.
This argument is not persuasive. A linguistic analysis cannot settle the
difficult and controversial question of whether a foetus was intended by
the National Assembly of Quebec to be a person under s. 1. What is
required are substantive legal reasons which support a conclusion that the
term "human being" has such and such a meaning. If the answer were as
simple as the respondent contends, the question would not be before the
Court nor would it be the subject of such intense debate in our society
generally. The meaning of the term "human being" is a highly
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controversial issue, to say the least, and it cannot be settled by linguistic
fiat. A purely linguistic argument suffers from the same flaw as a purely
scientific argument: it attempts to settle a legal debate by non-legal means;
in this case by resorting to the purported "dictionary" meaning of the term
"human being".206
The Court added:
In our view the Quebec Charter, considered as a whole, does not display
any clear intention on the part of its framers to consider the status of a
foetus. This is most evident in the fact that the Charter lacks any definition
of "human being" or "person". For her part, the appellant argues that this
lack of an intention to deal with a foetus' status is, in itself, a strong reason
for not finding foetal rights under the Charter. There is force in this
argument. One can ask why the Quebec legislature, if it had intended to
accord a foetus the right to life, would have left the protection of this right
in such an uncertain state. As this case demonstrates, even if the
respondent's arguments are accepted it will only be at the discretionary
request of third parties, such as Mr. Tremblay, that a foetus' alleged right
to life will be protected under the Quebec Charter. If the legislature had
wished to grant foetuses the right to life, then it seems unlikely that it
would have left the protection of this right to such happenstance. 207
The Court then turned to whether fetuses received legal rights under the Quebec Civil Code.
The Court viewed the Quebec Civil Code as the “primary background source which should be
referred to in interpreting the meaning of general terms in Quebec’s Charter”.208 The respondent
father argued that the Quebec Civil Code implicitly recognized the fetus as a person.209 The
respondent father pointed to instances where fetuses were treated like “minors or interdicted
persons with respect to the appointment and duties of curators.”210 The respondent father also
argued that the Quebec Civil Code protected “various economic interests” related to
inheritance.211 The Court rejected these arguments, writing:
The recognition of the foetus' juridical personality has always been, as this
Court stated in Montreal Tramways Co. v. Léveillé, [1933] S.C.R. 456, a
"fiction of the civil law" which is utilized in order to protect the future
interests of the foetus. This is equally true in Quebec civil law. Articles
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608, 771, 838, and 2543 explicitly state that unless the foetus is born alive
and viable it will not be granted the rights recognized therein. If the foetus
is not born alive and viable then the interests referred to in these articles
disappear, as if the foetus did not exist at all. In short, the condition that
the foetus be born alive and viable is a "suspensive" condition.212
With respect to the Canadian Charter of Rights and Freedoms, the respondent father argued
that a fetus fell within the scope of the word “everyone” of s. 7.213 The Court allowed the appeal
on the grounds that the issue raised in Tremblay c Daigle was between two private parties and
therefore the Charter could not be invoked. The Court wrote:
In our view, it is not necessary in the context of the present appeal to
address this issue. This is a civil action between two private parties. For
the Canadian Charter to be invoked there must be some sort of state action
which is being impugned (see RWDSU v. Dolphin Delivery Ltd., [1986] 2
S.C.R. 573; and Borowski v. Canada (Attorney General), [1989] 1 S.C.R.
342). The argument which alleges that the Charter can, on its own, support
the injunction at issue fails to impugn any state action. The respondent
pointed to no "law" of any sort which he can claim is infringing his rights
or anyone else's rights. The issue as to whether s. 7 could be used to ground
an affirmative claim to protection by the state was not raised. Neither the
respondent nor any of the interveners who referred to the Canadian Charter
as a possible basis for the injunction challenged the correctness of Dolphin
Delivery or offered any basis upon which it could be distinguished and,
accordingly, it provides a full answer to the Charter argument.214
Because the respondent father could not establish that a fetus had rights, the Court
unanimously allowed the appeal and lifted the injunction preventing the appellant mother from
undergoing an abortion.215

Dywidag Systems International Canada Ltd. v Zutphen Brothers Construction Ltd.
In 1990, the Supreme Court of Canada issued a decision in Dywidag Systems International
Canada Ltd. v Zutphen Brothers Construction Ltd.216 In this case, the Supreme Court of Canada
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confirmed that corporations are not entitled to s. 7 protection. Writing for a unanimous court,
Cory J wrote:
There can now be no doubt that a corporation cannot avail itself of the
protection offered by s. 7 of the Charter. In Irwin Toy Ltd. v. Quebec
(Attorney General), [1989] 1 S.C.R. 927, 94 N.R. 167, 58 D.L.R. (4th)
577, 24 Q.A.C. 2, 25 C.P.R. (3d) 417, 39 C.R.R. 193, the majority of this
Court held that a corporation cannot be deprived of life, liberty and
security of the person and cannot therefore avail itself of the protection
offered by s. 7 of the Charter. At p. 1004 [S.C.R.] it was stated:
it appears to us that [s. 7] was intended to confer protection on a
singularly human level. A plain, common sense reading of the phrase
'Everyone has the right to life, liberty and security of the person' serves
to underline the human element involved; only human beings can enjoy
these rights. 'Everyone' then, must be read in light of the rest of the
section and defined to exclude corporations and other artificial entities
incapable of enjoying life, liberty or security of the person, and include
only human beings.217

R v CIP Inc.
In 1992, the Supreme Court of Canada issued a decision in R v CIP Inc.218 In this case, an
employee of CIP Inc. was fatally injured in an industrial accident that occurred on CIP’s
premises.219 CIP Inc. and three employees were charged with an offence under Ontario’s
Occupational Health and Safety Act.220 For a variety of reasons, the trial was delayed several
times.221 The appellant corporation brought a motion pursuant to s. 11(b) of the Charter,
claiming that its right to be tried within a reasonable time had been violated.222 The motion was
granted by the trial judge and a stay of proceedings was ordered.223 The Ontario Crown appealed
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this decision to the Ontario Court of Appeal, which dismissed the appeal.224 The Ontario Crown
appealed to the Supreme Court of Canada.225
At issue before the Supreme Court of Canada was whether a corporation had rights under s.
11(b) of the Charter.226 The appellant Crown argued that according to the Irwin Toy decision,
corporations have limited recourse to the Charter because corporations are not “everyone”.227
Writing for the court, Stevenson J rejected this argument. Stevenson J. wrote:
In my opinion, the respondent's argument on this first issue overlooks the
generally accepted contextual and purposive approach to Charter analysis.
In Irwin Toy Ltd., it was not the absence of penal proceedings per se that
precluded the respondent corporation from invoking s. 7. Rather, the court
focused on the language of the right in combination with the nature of the
specific interests embodied therein, and concluded that in that context, s.
7 could not logically apply to corporate entities. I do not read that decision
as ruling out the possibility of corporations asserting other Charter
guarantees. On the contrary, Irwin Toy Ltd. went only so far as to establish
an appropriate analytical framework: whether or not a corporate entity can
invoke a Charter right will depend upon whether it can establish that it
has an interest falling within the scope of the guarantee, and one which
accords with the purpose of that provision.228
After reviewing additional jurisprudence, Stevenson J came to the conclusion that
corporations could rely on s. 11(b) of the Charter.229 Stevenson J reached this conclusion
because corporations have an interest in being brought to trial in a reasonable amount of time.230
Stevenson J wrote:
In my view, the societal interest applies to corporate offenders as it does
to individual accused. To hold otherwise would be to suggest that the
community is somehow less interested in seeing the former brought to
trial. It would also suggest that the status of an accused can determine
whether that accused is to be accorded "fair" and "just" treatment. I am not
prepared to accept either of those propositions.
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I therefore conclude that the phrase "Any person charged with an offence"
in the context of s.11(b)of the Charter includes corporations.231

Appellate Level Decisions
Southam Inc. v Director of Investigation and Research
In 1983, the Alberta Court of Appeal issued a decision in the case of Southam Inc. v Director
of Investigation and Research of the Combines Investigation Branch et al.232 In this case, the
appellant corporation filed an application against the respondent Director for an interlocutory
injunction that would prevent the Director from executing a search and seizure pursuant to s.
10(1) and s. 10(3) of Combines Investigation Act.233 The Alberta Court of Appeal allowed the
appeal, holding that s. 10(1) and s. 10(3) of the Combines Investigation Act violated s. 8 of the
Charter.234 While the Alberta Court of Appeal did not directly address the meaning of the term
“everyone” found in s. 8 of the Charter, the Alberta Court of Appeal did not take issue with the
comments of the trial judge. The trial judge wrote:
An objection raised by the defendants in argument is that the plaintiff has
no status to bring this action. The defendants argue that the beneficiary of
rights guaranteed in ss. 2, 7, 9, 10, 12 and 17 of the Charter is described
as "everyone". In those sections the rights guaranteed are rights that only
a human being can enjoy. The beneficiary of the guarantee in s. 8 is also
described as "everyone". Therefore, it is argued, since the word
"everyone" must mean human beings only in the first group of sections, it
must mean the same in s. 8 and thus the plaintiff would be excluded.
It is clear that the Constitution Act is not subject to the Interpretation
Act, R.S.C. 1970, c. I-23, but I think it is useful to note that in s. 28 [am.
1970, c. 10 (2nd Supp.), s. 65 (Item 21); 1972, c. 17, s. 2; 1974-75-76, c.
16, s. 4, c. 19, s. 2; 1978-79, c. 11, s. 10] of the Interpretation Act of
Canada we find: "person or any word or expression descriptive of a
person, includes a corporation".
In addition, it has been urged that in interpreting constitutions a broad
and liberal interpretation ought to be given. Having that in mind, I would
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hold that "everyone" as used in s. 8 should include all human beings and
all entities that are capable of enjoying the benefit of security against
unreasonable search. This then would include corporations. That
interpretation would not be inconsistent in the other sections where the
word "everyone" is used where only human beings can enjoy the rights
given. I therefore reject that argument of the defendants.235

Smith, Kline & French Laboratories Ltd v Canada (Attorney General)
In 1986, the Appeal Division of the Federal Court of Canada issued a decision in the case of
Smith, Kline & French Laboratories Ltd v Canada (Attorney General).236 In this case, the
appellant brought an action for a declaration that the appellant could enjoy two Canadian patents
without any restrictions under the Patent Act.237 Among other arguments, the appellant argued
that the restrictions of the Patent Act violated the appellant’s s. 7 rights under the Charter.238
With respect to this argument, a unanimous Court wrote:
Insofar as concerns the arguments based upon the distribution of powers
under the Constitution Act, the alleged breach of paras. 1(a) and 1(b) of
the Canadian Bill of Rights and the alleged denial of the rights to life,
liberty and security of the person under s. 7 of the Charter, I am in
complete agreement with the trial Judge's conclusions and with the
reasoning by which he arrives at them. If anything, he has given those
arguments a fuller treatment than they deserve; any additional comments
on my part would be superfluous.239
In the trial decision, Strayer J wrote:
The plaintiffs contend that subsection 41(4) deprives them of "liberty" or
"security of the person" in a manner not in accordance with the principles
of fundamental justice.
I accept that both the corporate plaintiffs and the individual plaintiffs
are potentially entitled to the protection of section 7 because it applies to
"everyone". It has been held in Balderstone v. R.; Play-All Ltd. v. A.G.
Man., [1983] 1 W.W.R. 72 (Man. Q.B., affirmed on other grounds by
Man. C.A. [[1983] 6 W.W.R. 438]) that "everyone" in this section includes
a corporation. I respectfully agree.
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I do not accept, however, that subsection 41(4) of the Patent Act involves
the "liberty" or "security of the person" of any or all of the plaintiffs here.
In my view the concepts of "life, liberty and security of the person" take
on a colouration by association with each other and have to do with the
bodily well-being of a natural person. As such they are not apt to describe
any rights of a corporation nor are they apt to describe purely economic
interests of a natural person. I have not been referred to any authority
which requires me to hold otherwise.240
Notably, this decision was issued before the Irwin Toy decision, where the Supreme
Court of Canada determined that corporations do not have s. 7 rights.241

Dehghani v Canada (Minister of Employment & Immigration)
In 1990, the Appeal Division of the Federal Court of Canada issued a decision in Dehghani v
Canada (Minister of Employment & Immigration).242 In this case, the applicant arrived in
Canada from Iran with none of the necessary documentation and claimed Convention refugee
status.243 Upon arriving in Canada, the applicant was interviewed by Canadian custom officials,
but was not informed of a right to legal counsel.244 The applicant alleged that the denial to inform
him of his right to legal counsel violated his s. 10 rights under the Charter.245 The majority of
the Court dismissed the application because the applicant had not been detained for the purposes
of s. 10.246 However, in the dissenting opinion, Heald J.A. touched upon the definition of
“everyone” found in s. 10. S. 10 states:
10. Everyone has the right on arrest or detention
(a) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be informed of
that right; and
(c) to have the validity of the detention determined by way of habeas
corpus and to be released if the detention is not lawful.247
240
241
242
243
244
245
246
247

Smith, Kline & French Laboratories Ltd v Canada (Attorney General), [1985] FCJ No
501, [1986] 1 FC 274 at paras 52-54 (FCTD).
Irwin Toy, supra note 3.
Dehghani v Canada (Minister of Employment & Immigration), [1990] 3 FC 587, [1990]
ACF No 558.
Ibid at para 16.
Ibid at para 1.
Ibid at para 20.
Ibid at paras 4-6.
Charter, supra note 1.

64

Heald J.A. wrote:
Section 10 of the Charter also employs the term "everyone". As was noted
by counsel for the appellants in the Singh case (at 202), many other
sections of the Charter use more restricted language of application such as
"every Canadian citizen" and "permanent residents of Canada". Thus, it
seems a reasonable inference that this claimant for refugee status, who has
been physically present in Canada at all relevant times, is entitled to the
protection of s. 10. In my view, the rationale for s. 10 protection, in the
circumstances at Bar, is just as compelling as in situations where the
criminal process is engaged. In the context of a criminal proceeding, the
rights of an accused person are the subject of meticulous safeguards
because there is a possibility of a deprivation of liberty through
incarceration. In the case of a refugee claimant such as this claimant,
assuming that even a portion of his factual assertions are true, the
consequences of his enforced return to Iran could well include
incarceration, torture and even death.248

Summary & General Principles
Having reviewed the jurisprudence that considers the meaning of the word “everyone”, it is
possible to distill these cases to a broad set of principles.
1. All live human beings who are physically present in Canada are “everyone”.249
2. For an entity to fall within the ambit of “everyone”, the entity must be capable of enjoying
the associated right.250
3. While consistency between the meaning of the word “everyone” across sections of the
Charter is important and can be used as an interpretive guidepost,251 the word “everyone”
can have different meanings across sections of the Charter. 252
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4. Examining jurisprudence from other domains of the law, 253 and jurisprudence from
foreign jurisdictions can be a useful tool when determining the meaning of the word
“everyone”.254
5. Like all Charter interpretation, a purposive approach must be used when interpreting the
word “everyone”.255
Additional observations can be made on the basis of this jurisprudence. First, the meaning of
the word “everyone” across all sections of the Charter has not been considered by an appellate
level court in over 25 years.256 25 years is a long time under any circumstances to not revisit a
point of law, but these 25 years are made even longer due to the significant evolution undergone
by s. 7. Furthermore, humanity has made impressive strides both in biological and computer
science over the last 25 years. Advancements in both of these fields, notably in zoology and
artificial intelligence, present new challenges for the current interpretation of the word “everyone”.
As we shall see, with minor modifications to the Irwin Toy interpretation of the word “everyone”,
a flexible interpretation can be developed that is consistent with these identified principles.
Some explanation is also arguably necessary with respect to two lines of reasoning that
are not employed by this thesis. First, in Tremblay c Daigle the court identified that “the intent of
the framers” is a relevant consideration when considering questions of personhood.257 Second, in
Borowski v Canada, the historical treatment of the entity in question was a relevant
consideration. These two considerations will not be integrated into the new proposed definition
of “everyone” herein because of the “Living Tree Doctrine”. The Living Tree Doctrine states
that the constitution of Canada should be interpreted in a manner that allows the constitution to
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grow over time to reflect the growth of Canadian society.258 The Living Tree Doctrine also
applies in a Charter context. The Supreme Court of Canada recognized the application of the
Living Tree Doctrine to the Charter in the case of Re BC Motor Vehicle Act.259 In this case, the
Supreme Court of Canada recognized that historical materials should not stunt the growth of the
Charter.260 As the Charter develops over time, the original intent of the framers may begin to
lose its importance as the Charter takes on a life of its own. Similarly, how different entities
were historically treated will be of reduced importance. Neither the framers of the Charter nor
our historical forbearers could have predicted the scientific and technological developments of
the last 30 years. To make either of these factors important when considering the meaning of
“everyone” will unnecessarily stunt the growth of the Charter. This is particularly so when it is
possible to construct a detailed definition of “everyone” without relying on these factors.

Redefining “Everyone”
As earlier described, the Irwin Toy definition contains two conflicting lines of reasoning.261
The Capability Argument and the Human-Only Argument cannot co-exist because there are nonhumans capable of enjoying s. 7 rights and thus the definition of “everyone” cannot be used to
determine whether an entity is “everyone”. We have also seen that the Human-Only Argument is
problematic because: it is not a purposive interpretation;262 it is not in accordance with principles
of fundamental justice;263 it is contrary to liberal-democratic society;264 it does not consider
developments in foreign jurisdictions;265 and it does not account for technological
developments.266 This thesis also identified five (5) common principles found in Canadian
jurisprudence related to the meaning of the word “everyone”.267
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With these problematic areas and general principles identified, it is possible to amend the
Irwin Toy interpretation of “everyone” by eliminating the Human-Only Argument and focusing
solely on the Capability Argument as follows.
As earlier described, in Irwin Toy, Dickson C.J. wrote:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human element involved; only
human beings can enjoy these rights. "Everyone" then, must be read in
light of the rest of the section and defined to exclude corporations and
other artificial entities incapable of enjoying life, liberty or security of the
person, and include only human beings.268
First, references to s. 7 applying exclusively to human beings should be struck from the
definition of “everyone”. Striking these portions from the Irwin Toy interpretation will eliminate
the Human-Only Argument from the definition. Consequently, the tension between the HumanOnly Argument and the Capability Argument will be eliminated. Eliminating the Human-Only
Argument will also allow courts to take into consideration technological developments (i.e.
artificial intelligence), developments in zoology, and developments in foreign jurisdictions. It
will also eliminate problems in the event of highly unlikely situations (i.e. the discovery of
intelligent extra-terrestrial life). When reference to human beings are struck, Irwin Toy reads:
That is, read as a whole, it appears to us that this section was intended to
confer protection on a singularly human level. A plain, common sense
reading of the phrase "Everyone has the right to life, liberty and security
of the person" serves to underline the human uncommon element
involved; only human certain beings can enjoy these rights. "Everyone"
then, must be read in light of the rest of the section and defined to
exclude corporations and other artificial entities incapable of enjoying
life, liberty or security of the person, and include only all human
beings.269
A cleaned-up version of this amended passage of Irwin Toy reads:
A plain, common sense reading of the phrase "Everyone has the right to
life, liberty and security of the person" serves to underline the uncommon
element involved; only certain beings can enjoy these rights. "Everyone"
then, must be read in light of the rest of the section and defined to exclude
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corporations and other artificial entities incapable of enjoying life, liberty
or security of the person, and include all human beings.
Some additional explanation is necessary. First, the sentence “that is, read as a whole, it
appears to use that this section was intended to confer protection on a singularly human level”
was struck in its entirety because it is not clear that s. 7 was designed for this purpose. As the
jurisprudence recognizes, s. 7 protects entities that are capable of enjoying s. 7.270 The statement
that only human beings can enjoy these rights is not supported by jurisprudence, zoology, the
expectations of computer scientists, or simple thought-experiments. The words “human” and the
word “only” are struck for the same reasons.
In the second sentence, the words “uncommon” and “certain” replace the word “human”.
A plain, common sense reading of the phrase "Everyone has the right to
life, liberty and security of the person" serves to underline the uncommon
element involved; only certain beings can enjoy these rights.
The word “uncommon” was chosen because while the ability to enjoy s. 7 rights is not unique
to human beings, it is not an ability that is widely shared. Given the specific nature of s. 7 rights,
it is unlikely that there will be many non-human persons who are capable of enjoying s. 7 rights.
The word “uncommon” was therefore used to communicate the fact that the word “everyone”
will not include all non-humans. The word “uncommon” could be replaced by any other word
that communicates the unusualness or rareness of the ability to enjoy s. 7 rights.
The word “certain” is used for similar reasons. The ability to enjoy s. 7 rights is not available
to every entity on the face of the Earth. A relatively small number of entities will be eligible for
s. 7 rights. The word “certain” is used to reflect that those who have s. 7 rights are a small and
exclusive group. The word “certain” could be replaced by any other word that reflects this
exclusiveness.
Finally, two changes are made to the final sentence of the Irwin Toy interpretation:
"Everyone" then, must be read in light of the rest of the section and defined
to exclude corporations and other artificial entities incapable of enjoying
life, liberty or security of the person, and include all human beings.
270
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The word “all” replaces the word “only” for two reasons. First, the word “only” is a holdover
from the Human-Only Argument. Because the Human-Only Argument is problematic, the word
“only” must be removed to ensure that non-humans remain eligible for s. 7 rights. Second, the
word “all” replaces the word “only” to ensure that all human beings remain eligible for s. 7
rights. If one were to rely solely on the Capability Argument (i.e. the ability to enjoy life, liberty,
and security of the person), it is conceivable that some human beings would be denied s. 7 rights
because of the lack of ability to enjoy s. 7 rights. For example, while someone in a permanent
coma has the ability to enjoy the right to life, a person in a permanent coma cannot enjoy the
right to liberty because a person in the coma cannot make important and fundamental life
choices. Similarly, young children and some individuals with intellectual handicaps may be
unable to make important and fundamental life choices. To maintain the integrity of human
rights in Canada, all human beings, regardless of physical, intellectual or emotional ability, have
s. 7 rights. To avoid any implication to the contrary, the word “all” replaces the word “only”.
The word “artificial” is struck because the inability to enjoy s. 7 rights is not necessarily
limited to artificial entities. As this thesis has already stated, the vast majority of organic entities
will be incapable of enjoying s. 7 rights. Accordingly, the word “artificial” is struck to ensure
that it is clear that organic entities can be excluded from the word “everyone”.
The principles underlying the new definition of “everyone” can be summarized as:
1. All live human beings are included in the word “everyone”. To ensure the protection of
human rights for all live human beings, the ability or inability to enjoy s. 7 rights is
immaterial for human beings.
2. The ability or inability to enjoy s. 7 rights will become relevant where it is alleged that a
non-human entity has s. 7 rights.
3. A non-human entity will be included in the word “everyone” provided that the non-human
entity is capable of enjoying the right to life, liberty, or security of the person.
For the purposes of simplicity, these three observations can be synthesized into a new
definition of the word “everyone”:
The word “everyone” in s. 7 of the Charter includes all live human
beings and all other entities capable of enjoying the right to life, liberty,
and security of the person.
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The “Everyone Test”
In the preceding section, it was determined that the Irwin Toy interpretation of the word
“everyone” can be modified by eliminating the Human-Only Argument. The modified definition
was: “everyone” in s. 7 of the Charter includes all live human beings and all other non-human
entities capable of enjoying the right to life, liberty, and security of the person.”
This definition raises an important question: what does it mean to be capable of enjoying the
right to life, liberty, and security of the person? This new definition of the word “everyone” is
useless unless it can provide practical instruction for courts. Ultimately, judges must be able to
make a determination as to whether an entity is “everyone” or not. Based on the jurisprudence
identified earlier in this Chapter and based on the new definition of the word “everyone”, it is
possible to develop a “test” that can be applied to judges when considering whether an entity is
“everyone”. The “Everyone Test” can be summarized as follows:
1. Is the entity capable of enjoying the rights contained in s. 7?
a. Is the entity capable of enjoying the right to life?
b. Is the entity capable of enjoying the right to liberty?
c. Is the entity capable of enjoying the right to security of the person?
2. Is the entity capable of enjoying the rights contained in ss. 8, 9, 10 and 12?
3. Has the entity been recognize as a person in other areas of Canadian law
(e.g. family law, property law)?
4. Has the entity been recognized as a person in foreign jurisdictions?

The Ability to Enjoy S.7 Rights: Life, Liberty and Security of the Person
The fundamental question to ask when considering whether an entity is “everyone” is whether
the entity is capable of enjoying the right to life, liberty and security of the person.271 But how
does one actually determine whether an entity has the ability to enjoy s. 7 rights? It is certainly a
more complicated task that it first appears. Thankfully, however, the right to life, the right to
liberty, and the right to security of the person now have very specific meanings. It is therefore
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possible to ask more precise questions when considering whether an entity is capable of enjoying
life, liberty and security of the person.

The Right to Life
The right to life is “engaged where state conduct deprive[s] a person of his life.”272 Because
Canada abolished the death penalty before the passage of the Charter,273 there have been
comparatively few instances where the right to life has been expressly considered by higher level
courts. Professor Hogg writes:
Section 7 protects “life, liberty and security of the person”. So far as “life”
is concerned, the section has little work to do, because governmental
action rarely causes death. The most obvious case is the death penalty, but
this was removed from Canada’s Criminal Code in 1976 – before the
adoption of the Charter of Rights. The Supreme Court of Canada has held,
however, that excessive waiting times for treatment in the public health
care system of Quebec increased the risk of death, and were a violation of
the right to life (as well as security of the person).
Abortion is sometimes characterized as implicating a “right to life”,
meaning a right possessed by a fetus. That characterization does not work
in this context. The s. 7 right is possessed by “everyone”, and everyone
does not include a foetus.274
The Quebec case referenced by Professor Hogg is Chaoulli c Quebec.275 In Chaoulli c
Quebec, the appellants brought a motion for a declaration that legislation, which prohibited
private health insurance for services provided by the public health care system, was
unconstitutional.276 One alleged ground of unconstitutionality was that the legislation violated s.
7 of the Charter.277 Writing in a concurring judgment, McLachlin CJC wrote:
The issue at this stage is whether the prohibition on insurance for private
medical care deprives individuals of their life, liberty or security of the
person protected by s. 7 of the Charter.
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The appellants have established that many Quebec residents face delays
in treatment that adversely affect their security of the person and that they
would not sustain but for the prohibition on medical insurance. It is
common ground that the effect of the prohibition on insurance is to allow
only the very rich, who do not need insurance, to secure private health care
in order to avoid the delays in the public system. Given the ban on
insurance, most Quebeckers have no choice but to accept delays in the
medical system and their adverse physical and psychological
consequences.
Delays in the public system are widespread and have serious,
sometimes grave, consequences. There was no dispute that there is a
waiting list for cardiovascular surgery for life-threatening problems. Dr.
Daniel Doyle, a cardiovascular surgeon who teaches and practises in
Quebec City, testified that a person with coronary disease is
[TRANSLATION] "sitting on a bomb" and can die at any moment. He
confirmed, without challenge, that patients die while on waiting lists:
A.R., vol. 3, p. 461. Inevitably, where patients have life-threatening
conditions, some will die because of undue delay in awaiting surgery.278
The potential of dying while waiting for healthcare, when combined with the prohibition on
private health insurance, engaged the right to life. McLachlin CJC wrote:
As we noted above, there is unchallenged evidence that in some serious
cases, patients die as a result of waiting lists for public health care. Where
lack of timely health care can result in death, s. 7 protection of life itself
is engaged. The evidence here demonstrates that the prohibition on health
insurance results in physical and psychological suffering that meets this
threshold requirement of seriousness.
We conclude, based on the evidence, that prohibiting health insurance
that would permit ordinary Canadians to access health care, in
circumstances where the government is failing to deliver health care in a
reasonable manner, thereby increasing the risk of complications and death,
interferes with life and security of the person as protected by s. 7 of the
Charter.279
The Supreme Court of Canada also examined the right to life in the case of Canada (Attorney
General) v PHS Community Services.280 In this case, the Minister of Health denied PHS
Community Services’ application to renew an exemption from the operation of criminal laws
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related to the Controlled Drugs and Substances Act.281 This exemption had previously allowed
PHS Community Services to operate a safe-injection centre, where individuals could inject
illegal drugs under medical supervision without risk of legal repercussions for the drug user or
staff of the safe injection centre.282 Medical staff provided clean injection equipment and
performed medical services in the event of an overdose.283 Life-saving medical treatment was
often provided. When the Minster of Health refused to renew the exemption, the staff of the safe
injection centre and the drug users were no longer protected from criminal liability. Among other
grounds, PHS Community Services argued that the refusal to grant an exemption violated s. 7 of
the Charter.284 With respect to the right to life, the Court wrote:
The record supports the conclusion that, without an exemption from the
application of the CDSA, the health professionals who provide the
supervised services at Insite will be unable to offer medical supervision
and counselling to Insite’s clients. This deprives the clients of Insite of
potentially lifesaving medical care, thus engaging their rights to life and
security of the person. The result is that the limits on the s. 7 rights of staff
will in turn result in limits on the s. 7 rights of clients.285
The right to life was also recently examined in the case of Carter v Canada (Attorney
General).286 In Carter v Canada, the appellant challenged two sections of the Criminal Code that
prohibited physician assisted dying on the grounds that this prohibition violated s. 7 of the
Charter.287 In a per curiam decision, the Supreme Court of Canada concluded that the
prohibition on physician assisted dying violated s. 7 of the Charter. With respect to the right to
life, the Court wrote:
The trial judge found that the prohibition on physician-assisted dying had
the effect of forcing some individuals to take their own lives
prematurely, for fear that they would be incapable of doing so when they
reached the point where suffering was intolerable. On that basis, she
found that the right to life was engaged.
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We see no basis for interfering with the trial judge's conclusion on
this point. The evidence of premature death was not challenged before
this Court. It is therefore established that the prohibition deprives some
individuals of life.288
The Court continued, writing:
…In short, the case law suggests that the right to life is engaged where the
law or state action imposes death or an increased risk of death on a person,
either directly or indirectly. Conversely, concerns about autonomy and
quality of life have traditionally been treated as liberty and security rights.
We see no reason to alter that approach in this case.
This said, we do not agree that the existential formulation of the right
to life requires an absolute prohibition on assistance in dying, or that
individuals cannot "waive" their right to life. This would create a "duty to
live", rather than a "right to life", and would call into question the legality
of any consent to the withdrawal or refusal of lifesaving or life-sustaining
treatment. The sanctity of life is one of our most fundamental societal
values. Section 7 is rooted in a profound respect for the value of human
life. But s. 7 also encompasses life, liberty and security of the person
during the passage to death. It is for this reason that the sanctity of life "is
no longer seen to require that all human life be preserved at all costs"
(Rodriguez, at p. 595, per Sopinka J.). And it is for this reason that the law
has come to recognize that, in certain circumstances, an individual's choice
about the end of her life is entitled to respect. It is to this fundamental
choice that we now turn.289
The British Columbia Court of Appeal also considered the right to life. In Victoria (City of) v
Adams,290 the city of Victoria passed a by-law that prohibited homeless individuals from
“erecting temporary overhead shelter at night – including tents, tarps attached to trees, boxes or
other structure”.291 It was argued that this by-law violated s. 7 of the Charter.292 The British
Columbia Court of Appeal wrote:
Based on uncontradicted and unopposed expert evidence, the trial judge
found that compliance with the Bylaws exposes homeless people to a
risk of serious harm, including death from hypothermia (at para. 142).293
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The British Columbia Court of Appeal did not take issue with this finding and concluded that
the by-law prohibiting the erection of temporary overheard shelter violated the right to life.294
As the jurisprudence demonstrates, the right to life will be engaged where direct or indirect
state action causes death or an increased risk of death. Therefore, when considering whether an
entity or non-human person is capable of enjoying the right to life, the appropriate question to
ask is “is the entity capable of losing its life through direct or indirect state action?”

The Right to Liberty
What does it mean to be “capable of enjoying the right to liberty”? Stewart recognized the
inherent philosophical difficulty in defining a concept like liberty:
The word “liberty” means many different things in legal and political
discourse. Under section 7 of the Charter, the liberty interest is engaged
by deprivations of liberty by state action. Yet even in this context, the word
“liberty” might mean many things. In its narrowest context, the word
“liberty” under s. 7 would mean freedom from state-imposed or stateauthorized imprisonment or detention; in its widest sense, “liberty” under
section 7 would mean freedom from any state-imposed or state-authorized
constraint on action. On the narrow reading, the liberty interest would be
engaged only by state action that might result in imprisonment or another
form of detention. On the widest reading, the liberty interest would always
be engaged because the law always limits someone’s freedom of action295
The dilemma between a narrow reading of s. 7 and a wide reading of s. 7 came to a head in
the case of B(R) v Children’s Aid Society of Metropolitan Toronto (B(R)).296 In this case, the
Children’s Aid Society successfully applied for a temporary wardship of a prematurely born
infant who required blood transfusions. The appellants, who were Jehovah’s Witnesses and the
parents of prematurely born infant, did not want their child to receive a blood transfusion and
appealed the wardship order.297 Among other issues, the Supreme Court of Canada considered
whether the legislation that allowed the state to take temporary wardship of a child violated s. 7
of the Charter because it denied parents to make decisions about medical treatment for their
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children.298 The Supreme Court of Canada was divided on whether decisions about medical
treatment fell within the ambit of the right to liberty. Iacobucci J., Major J., and Cory J.
determined that s. 7 did not include the right to deny a child medical treatment deemed necessary
by a medical professional:
We find that the right to liberty embedded in s.7 does not include a parent's
right to deny a child medical treatment that has been adjudged necessary
by a medical professional. Although the scope of "liberty" as understood
by s. 7 is expansive, it is certainly not all-encompassing. This court has
unequivocally held that "liberty" is not synonymous with unconstrained
freedom: R. v. Videoflicks Ltd., (sub nom. R. v. Edwards Books & Art Ltd.)
[1986] 2 S.C.R. 713 (per Dickson C.J.C., at pp. 785-786). Such an
interpretation of "liberty" flows from some of the prior decisions of this
court cited by La Forest J. in his reasons. Not all individual activity should
immediately qualify as an exercise of "liberty" and hence be prima facie
entitled to constitutional protection, subject only to the limits consonant
with fundamental justice or s. 1.299
Lamer C.J agreed that the right to liberty did not include the right to make medical decisions
for children but arrived at his conclusion for different reasons. He wrote:
More specifically, I am of the opinion that the liberty interest protected by
s. 7 has not been infringed because it includes neither the right of parents
to choose (or refuse) medical treatment for their children nor, more
generally, the right to bring up or educate their children without undue
interference by the state. While this type of liberty ("parental liberty") is
important and fundamental within the more general concept of the
autonomy or integrity of the family unit, it does not fall within the ambit
of s. 7.300
Lamer C.J. further went on to state that the right to liberty only protected liberty in the
physical sense, 301 primarily within the criminal and judicial context.302
While four of the justices read the right to liberty narrowly, the majority of the court adopted
a broader reading. La Forest J. wrote:
The above-cited cases give us an important indication of the meaning of
the concept of liberty. On the one hand, liberty does not mean
unconstrained freedom: see Reference re s. 94(2) of the Motor Vehicle Act
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(British Columbia), [1985] 2 S.C.R. 486 (per Wilson J., at p. 524); R. v.
Videoflicks Ltd., (sub nom. R. v. Edwards Books & Art Ltd.) [1986] 2
S.C.R. 713 (per Dickson C.J.C., at pp. 785-786). Freedom of the
individual to do what he or she wishes must, in any organized society, be
subjected to numerous constraints for the common good. The state
undoubtedly has the right to impose many types of restraints on individual
behaviour, and not all limitations will attract Charter scrutiny. On the other
hand, liberty does not mean mere freedom from physical restraint. In a
free and democratic society, the individual must be left room for personal
autonomy to live his or her own life and to make decisions that are of
fundamental personal importance. In R. v. Morgentaler, [1988] 1 S.C.R.
30 , Wilson J. noted that the liberty interest was rooted in the fundamental
concepts of human dignity, personal autonomy, privacy, and choice in
decisions going to the individual's fundamental being. She stated, at p.
166:
Thus, an aspect of the respect for human dignity on which the
Charter is founded is the right to make fundamental personal
decisions without interference from the state. This right is a
critical component of the right to liberty. Liberty, as was noted
in Singh, is a phrase capable of a broad range of meaning. In
my view, this right, properly construed, grants the individual a
degree of autonomy in making decisions of fundamental
personal importance.303
This tension between the narrow and broad reading of the liberty interest was resolved in the
case of Blencoe v British Columbia (Human Rights Commission).304 In Blencoe, the respondent
was a legislator from British Columbia who was accused of sexual harassment by an
employee.305 Two sexual harassment complaints were filed with the British Columbia Council of
Human Rights.306 Due to the lengthy process undertaken by the British Columbia Council of
Human Rights, the respondent accused filed an application for judicial review in which he
alleged that an unreasonable delay had caused him prejudice.307 Over the course of the judicial
review, the respondent also argued that his right to liberty and right to security of the person

303
304
305
306
307

Ibid at para 80.
Blencoe, supra note 42.
Ibid at para 3.
Ibid.
Ibid at para 18.

78
under s. 7 of the Charter had been violated by unreasonable delay.308 Writing for the majority,
Bastarache J wrote:
Although there have been some decisions of this Court which may have
supported the position that s. 7 of the Charter is restricted to the sphere of
criminal law, there is no longer any doubt that s. 7 of the Charter is not
confined to the penal context.309
Having determined that s. 7 also applies outside the criminal law context, Bastarache J
determined the scope of the right to liberty:
The liberty interest protected by s.7 of the Charter is no longer restricted
to mere freedom from physical restraint. Members of this Court have
found that "liberty" is engaged where state compulsions or prohibitions
affect important and fundamental life choices. This applies for example
where persons are compelled to appear at a particular time and place for
fingerprinting (Beare, supra); to produce documents or testify (Thomson
Newspapers Ltd. v. Canada (Director of Investigation & Research),
[1990] 1 S.C.R. 425 (S.C.C.)); and not to loiter in particular areas (R. v.
Heywood, [1994] 3 S.C.R. 761 (S.C.C.)). In our free and democratic
society, individuals are entitled to make decisions of fundamental
importance free from state interference. In B. (R.) v. Children's Aid Society
of Metropolitan Toronto (1994), [1995] 1 S.C.R. 315 (S.C.C.), at p. 368,
La Forest J., with whom L'Heureux-Dubé, Gonthier and McLachlin JJ.
agreed, emphasized that the liberty interest protected by s. 7 must be
interpreted broadly and in accordance with the principles and values
underlying the Charter as a whole and that it protects an individual's
personal autonomy:
... liberty does not mean mere freedom from physical restraint. In a free
and democratic society, the individual must be left room for personal
autonomy to live his or her own life and to make decisions that are of
fundamental personal importance. .310
This broad interpretation of the right to liberty – the right to make important and personal life
decisions free from state interference – has since been endorsed by the Supreme Court of Canada
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on a number of occasions.311 Therefore, when one is considering whether an entity is capable of
enjoying the right to liberty under s. 7 of the Charter, there are three questions to be asked:
1) Does the entity have personal autonomy?
2) Is the entity capable of making important and fundamental personal decisions?
3) Is the entity capable of losing its physical liberty?
The Supreme Court of Canada has recognized that the purpose of the right to liberty is to
protect personal autonomy on a number of occasions.312 Therefore, an entity will only be able to
enjoy the right to liberty if that entity is autonomous. What does it mean to be autonomous?
While issued within the context of a s. 15 claim, the Supreme Court of Canada recently shed
light on the meaning of autonomy in the case of Droit de la famille – 091768
The principle of personal autonomy or self-determination, to which selfworth, self-confidence and self-respect are tied, is an integral part of the
values of dignity and freedom that underlie the equality guarantee: Law,
at para. 53; Gosselin, at para. 65. Safeguarding personal autonomy implies
the recognition of each individual's right to make decisions regarding his
or her own person, to control his or her bodily integrity and to pursue his
or her own conception of a full and rewarding life free from government
interference with fundamental personal choices: R. v. Big M Drug Mart
Ltd., [1985] 1 S.C.R. 295 (S.C.C.), at p. 346, per Dickson J; R. v.
Morgentaler, [1988] 1 S.C.R. 30(S.C.C.), at p. 164, per Wilson
J.; Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R.
519 (S.C.C.), at p. 554, per Lamer C.J., at pp. 587-88, per Sopinka
J.; Blencoe, at para. 77, per Bastarache J.313
Based on this definition, there are a number of different factors that courts can examine when
determining an entity is autonomous. First, courts can examine evidence related to behaviour.
Does the entity in question behave in ways that exhibit autonomous decision making? Does the
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entity exhibit self-consciousness? Does the entity exhibit preferences relating to the way it lives
its life? Some entities may actually be able to communicate these preferences themselves. One
need only think of Koko, the gorilla who learned and regularly used sign language.314 Similarly,
artificial intelligence or extra-terrestrials could communicate their preferences with more
sophisticated language. As our understanding of consciousness and autonomy improves, we
should expect the emergence and recognition of additional behaviours signifying autonomy.
Second, courts can examine biological evidence. More particularly, in the case of organic
entities like mammals, courts could examine neurological evidence. Neurological evidence,
including evidence regarding brain structure and processes, could provide indirect evidence of
autonomy. If an entity has a similar brain structure to that of human beings, this provides indirect
evidence that the entity in question processes the world in a manner that is similar to human
beings. In addition to providing indirect evidence of the capacity for autonomy, examining brain
structure can provide a disqualifying criterion to many entities. For example, bacteria do not
possess the brain structures necessary to support autonomy. We might expect the disqualification
of many other entities on similar grounds.
The next factor that should be considered is whether the entity is capable of making important
and fundamental personal decisions. In many ways, this analysis will rely on much of the same
evidence examined with respect to an entity’s autonomy. The ability to make important
fundamental personal decisions is a natural extension of autonomy. However, while the
capability of autonomy was focused on behavioural and biological evidence, this question should
be answered with respect to case law. Over the last thirty years, the Supreme Court of Canada
has recognized different “important and fundamental personal decisions”. If an entity can
demonstrate that it makes these types of decisions, this should be taken as evidence of the
capacity of the ability to enjoy the right to liberty.
It is useful to review some of the “important and fundamental personal decisions” that have
been recognized as worthy of s. 7 protection. To date, Canadian courts have recognized the
following:
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1) Choice of medical treatment;315
2) The creation of shelter to protect oneself from the elements;316
3) The decision to terminate a pregnancy;317
4) The decision to conceive a child with the person of your choice;318
5) The decision to undergo physician-assisted death.319
The comments of the per curiam court in Carter v Canada (Attorney General) also shed
useful light on the phrase “important and fundamental personal decisions. The Court wrote:
In Blencoe, a majority of the Court held that the s. 7 liberty interest is engaged
"where state compulsions or prohibitions affect important and fundamental life
choices": para. 49. In A.C., where the claimant sought to refuse a potentially
lifesaving blood transfusion on religious grounds, Binnie J. noted that we may
"instinctively recoil" from the decision to seek death because of our belief in
the sanctity of human life (para. 219). But his response is equally relevant here:
it is clear that anyone who seeks physician-assisted dying because they are
suffering intolerably as a result of a grievous and irremediable medical
condition "does so out of a deeply personal and fundamental belief about how
they wish to live, or cease to live" (ibid.). The trial judge, too, described this as
a decision that, for some people, is "very important to their sense of dignity and
personal integrity, that is consistent with their lifelong values and that reflects
their life's experience" (para. 1326). This is a decision that is rooted in their
control over their bodily integrity; it represents their deeply personal response
to serious pain and suffering. By denying them the opportunity to make that
choice, the prohibition impinges on their liberty and security of the person. As
noted above, s. 7 recognizes the value of life, but it also honours the role that
autonomy and dignity play at the end of that life.320
Given this description – the right to liberty protects choices that deeply affect the manner in
which people desire to live – we should expect that the above list will evolve over time as
additional court cases are brought. When considering whether an entity is capable of making
important and fundamental personal decisions, courts can examine whether the entity makes any
of the previously recognized “important and fundamental personal decisions”. For example, if an
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entity makes the decision to create shelter or actively chooses with whom to conceive offspring,
this is evidence that an entity makes important and fundamental personal decisions.
It should also be noted that outside of “important and fundamental personal decisions”, s. 7
also protects the loss of physical liberty in a range of circumstances:
1) The possibility of penal imprisonment;321
2) Changing prison conditions;322
3) Parole eligibility;323
4) Involuntary psychiatric detention;324
5) The possibility of extradition.325
Because s. 7 also protects the loss of physical liberty, an entity should also be able to
demonstrate that it is capable of losing physical liberty before it is considered “everyone” under
s. 7. Recall the decision Irwin Toy, which specifically noted that corporations cannot lose
physical liberty because it is impossible to imprison a corporation.326
To summarize, before an entity will be considered “everyone” under s. 7 of the Charter, the
entity must establish that it is capable of enjoying the right to liberty. A review of the
jurisprudence reveals that s. 7 broadly protects three values– autonomy, personal decision
making, and physical liberty. Therefore, when assessing this capability, these three factors
should be considered:
1) Is the entity autonomous?
2) Is the entity capable of making important and fundamental personal decisions?
3) Is the entity capable of losing physical liberty?
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The Right to Security of the Person
What does it mean to be capable of enjoying the right to security of the person? The Supreme
Court of Canada first truly considered the nature of the right to security of the person in R v
Morgentaler.327At issue in R v Morgentaler was whether prohibitions on abortion found in the
Criminal Code were unconstitutional.328 One alleged ground of unconstitutionality was that the
prohibitions violated s. 7 of the Charter.329 In a 5-2 decision, the majority of the court ruled that
the prohibitions on abortion did violate s. 7 rights. However, the decision issued in R v
Morgentaler was not unanimous and three different conceptions of the right to security of the
person were given. It is useful to examine each of these conceptions.
Dickson CJ, with Lamer J concurring, wrote:
The case law leads me to the conclusion that state interference with bodily
integrity and serious state-imposed psychological stress, at least in the
criminal law context, constitute a breach of security of the person.330
Beetz J, with Estey J concurring, had a different conception of the right to security of the
person. Beetz J wrote:
Generally speaking, the constitutional right to security of the person
must include some protection from state interference when a person's life
or health is in danger. The Charter does not, needless to say, protect men
and women from even the most serious misfortunes of nature. Section 7
cannot be invoked simply because a person's life or health is in danger.
The state can obviously not be said to have violated, for example, a
pregnant woman's security of the person simply on the basis that her
pregnancy in and of itself represents a danger to her life or health. There
must be state intervention for "security of the person" in s. 7 to be
violated.
If a rule of criminal law precludes a person from obtaining appropriate
medical treatment when his or her life or health is in danger, then the state
has intervened and this intervention constitutes a violation of that man's or
that woman's security of the person. "Security of the person" must include
a right of access to medical treatment for a condition representing a danger
to life or health without fear of criminal sanction.331
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Wilson J, who concurred with the result, also framed the right to security of the person
differently. Wilson J wrote:
I agree with the Chief Justice and with Beetz J. that the right to "security
of the person" under s. 7 of the Charter protects both the physical and
psychological integrity of the individual. State-enforced medical or
surgical treatment comes readily to mind as an obvious invasion of
physical integrity. Lamer J. held in Mills v. R., [1986] 1 S.C.R. 863, 52
C.R. (3d) 1, 26 C.C.C. (3d) 481, 29 D.L.R. (4th) 161, 21 C.R.R. 76, 16
O.A.C. 81, 67 N.R. 241, that the right to security of the person entitled a
person to be protected against psychological trauma as well — in that case
the psychological trauma resulting from delays in the trial process under
s. 11(b) of the Charter. He found that psychological trauma could take the
form of "stigmatization of the accused, loss of privacy, stress and anxiety
resulting from a multitude of factors, including possible disruption of
family, social life and work, legal costs and uncertainty as to outcome and
sanction" [p. 920]. I agree with my colleague and I think that his comments
are very germane to the instant case because, as the Chief Justice and Beetz
J. point out, the present legislative scheme for the obtaining of an abortion
clearly subjects pregnant women to considerable emotional stress as well
as to unnecessary physical risk. I believe, however, that the flaw in the
present legislative scheme goes much deeper than that. In essence, what it
does is assert that the woman's capacity to reproduce is not to be subject
to her own control. It is to be subject to the control of the state. She may
not choose whether to exercise her existing capacity or not to exercise it.
This is not, in my view, just a matter of interfering with her right to liberty
in the sense (already discussed) of her right to personal autonomy in
decision-making, it is a direct interference with her physical "person" as
well. She is truly being treated as a means — a means to an end which she
does not desire but over which she has no control. She is the passive
recipient of a decision made by others as to whether her body is to be used
to nurture a new life. Can there be anything that comports less with human
dignity and self-respect? How can a woman in this position have any sense
of security with respect to her person? I believe that s. 251 of the Criminal
Code deprives the pregnant woman of her right to security of the person
as well as her right to liberty.332
The Supreme Court of Canada also provided illuminating comments in the case of Rodriguez
v British Columbia (Attorney General).333 Writing for the majority, Sopinka J wrote:
In my view, then, the judgments of this Court in Morgentaler can be seen
to encompass a notion of personal autonomy involving, at the very least,
332
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control over one's bodily integrity free from state interference and freedom
from state-imposed psychological and emotional stress. In Reference re
ss. 193 and 195.1(1)(c) of the Criminal Code (Man.), supra, Lamer J. also
expressed this view, stating at p. 1177 that "[s]ection 7 is also implicated
when the state restricts individuals' security of the person by interfering
with, or removing from them, control over their physical or mental
integrity". There is no question, then, that personal autonomy, at least
with respect to the right to make choices concerning one's own body,
control over one's physical and psychological integrity, and basic human
dignity are encompassed within security of the person, at least to the extent
of freedom from criminal prohibitions which interfere with these.334
The splitting of the right to security of the person into two branches – physical integrity and
psychological – was continued in later jurisprudence and is worth exploring in greater detail.
What is physical integrity? Stewart provides a useful summary:
In general, it can be said that state conduct that involves a non-consensual
application of force to a person’s body engages security of the person.
There are many examples in the caselaw that illustrate this point: the nonconsensual taking of bodily samples for forensic DNA analysis or other
investigative purposes, the non-consensual taking of fingerprints, the use
of force by the police to effect an arrest or control a suspect, the removal
of a child for adoption, and the forcible provision of beneficial but
unwanted medical treatment all engage the interest in security of the
person.335
As Stewart points out, security of the person is engaged when the state applies non-consensual
force to the body of an individual. It is helpful to examine the philosophical reasoning behind
this protection. In the case of R v Stillman, where the Supreme Court of Canada ruled that it was
a violation of s. 7 to take bodily samples without consent,336 the Court wrote:
The taking of the dental impressions, hair samples and buccal swabs from
the accused also contravened the appellant’s s. 7 Charter right to security
of the person. The taking of the bodily samples was highly intrusive. It
violated the sanctity of the body which is essential to the maintenance of
human dignity. It was the ultimate invasion of the appellant’s privacy. See
Pohoretsky, supra. In Dyment, supra, at pp. 431-32, La Forest J.
emphasized that “the use of a person’s body without his consent to obtain
information about him, invades an area of personal privacy essential to the
maintenance of his human dignity”. Quite simply, the taking of the
334
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samples without authorization violated the appellant’s right to security of
his person and contravened the principles of fundamental justice.337
In addition to protecting personal privacy, autonomy, and human dignity, the physical
integrity branch of the right to security of the person protects the physical well-being of the
body. In R v Nasogaluak, the Supreme Court of Canada ruled that the use of excessive force by
state authorities during arrest violated the right to security of the person.338 In this case, the
suspect was punched several times during the course of his arrest and incurred broken ribs and a
punctured lung.339 The Court wrote:
Further, I believe that a breach is easily made out on the facts of this
case. The substantial interference with Mr. Nasogaluak’s physical and
psychological integrity that occurred upon his arrest and subsequent
detention clearly brings this case under the ambit of s. 7 (R. v.
Morgentaler, [1988] 1 S.C.R. 30; Rodriguez v. British Columbia
(Attorney General), [1993] 3 S.C.R. 519). The excessive use of force by
the police officers, compounded by the failure of those same officers to
alert their superiors to the extent of the injuries they inflicted on Mr.
Nasogaluak and their failure to ensure that he received medical attention,
posed a very real threat to Mr. Nasogaluak’s security of the person that
was not in accordance with any principle of fundamental justice.340
To summarize, the concept of physical integrity protects an individual’s body from physical
harm. In addition to physical harm, physical integrity protects the sanctity of the body, personal
autonomy, privacy, and human dignity.
What is psychological integrity? The Supreme Court of Canada described psychological
integrity in New Brunswick (Minister of Health and Community Services) v G(J)(G(J)).341 In this
case, the appellant’s three children were removed from her custody and placed in the care of the
Minister of Health and Community Services of New Brunswick.342 The appellant was indigent
and could not afford legal counsel.343 After being denied for legal aid,344 the appellant brought an
337
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application for an order directing the Minister to pay for legal counsel who would represent the
appellant during the custody proceeding.345 This application also alleged a violation of s. 7.346
Lamer C.J wrote:
For a restriction of security of the person to be made out, then, the
impugned state action must have a serious and profound effect on a
person’s psychological integrity. The effects of the state interference must
be assessed objectively, with a view to their impact on the psychological
integrity of a person of reasonable sensibility. This need not rise to the
level of nervous shock or psychiatric illness, but must be greater than
ordinary stress or anxiety.347
The Supreme Court of Canada affirmed this approach to psychological integrity in the case of
Blencoe v British Columbia (Human Rights Commission).348 The Supreme Court wrote:
The principle that the right to security of the person encompasses serious
state-imposed psychological stress has recently been reiterated by this
Court in G. (J.), supra. At issue in G. (J.) was whether relieving a parent
of the custody of his or her children restricts a parent’s right to security of
the person. Lamer C.J. held that the parental interest in raising one’s
children is one of fundamental personal importance. State removal of a
child from parental custody thus constitutes direct state interference with
the psychological integrity of the parent, amounting to a “gross intrusion”
into the private and intimate sphere of the parent-child relationship (at
para. 61). Lamer C.J. concluded that s. 7 guarantees every parent the right
to a fair hearing where the state seeks to obtain custody of their children
(at para. 55). However, the former Chief Justice also set boundaries
in G. (J.) for cases where one’s psychological integrity is infringed
upon. He referred to the attempt to delineate such boundaries as “an
inexact science” (para. 59).
Not all state interference with an individual’s psychological integrity
will engage s. 7. Where the psychological integrity of a person is at issue,
security of the person is restricted to “serious state-imposed psychological
stress” (Dickson C.J. in Morgentaler, supra, at p. 56). I think Lamer C.J.
was correct in his assertion that Dickson C.J. was seeking to convey
something qualitative about the type of state interference that would rise
to the level of infringing s. 7 (G. (J.), at para. 59). The words “serious
state-imposed psychological stress” delineate two requirements that must
be met in order for security of the person to be triggered. First, the
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psychological harm must be state imposed, meaning that the harm must
result from the actions of the state. Second, the psychological prejudice
must be serious. Not all forms of psychological prejudice caused by
government will lead to automatic s. 7 violations. These two requirements
will be examined in turn.349
A violation of the psychological integrity branch of s. 7 has been found in other cases. For
example, in Rodriguez v British Columbia and Carter v Canada, the Supreme Court of Canada
found that the prohibition on physician-assisted death violated psychological integrity.350
Similarly, the Supreme Court of Canada found a violation of psychological integrity in Chaoulli
c Quebec because delays in receiving medical treatment caused serious psychological
suffering.351
Having reviewed the scope of the right to security of the person, we can return to our original
question: what does it mean to be capable of enjoying the right to security of the person? This
question can be broadly broken down into two categories:
1) Does the entity have physical integrity?
2) Does the entity have psychological integrity?
How does one tell if an entity has physical integrity? As the jurisprudence demonstrates,
physical integrity protects more than just the physical well-being. The right to security of the
person protects personal autonomy,352 human dignity,353 privacy,354 and the individual’s ability
to make decisions about his or her own body.355 Therefore, whether an entity has physical
integrity does not solely depend on whether the entity has a body that can be harmed. All
organisms have instinctual responses towards pleasurable and harmful stimuli. When a reptile
experiences painful stimuli, it has an instinctual response to remove itself from the presence of
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this painful stimuli. An entity must also have personal autonomy, privacy, human dignity,356 and
the capacity to make decisions about its own body.
When considering whether an entity has physical integrity, the court can examine a number of
different factors. First, the court can examine whether the entity has personal autonomy. A
356
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finding of personal autonomy will militate in favour of physical integrity. Similar to the analysis
performed under the right to liberty, a court can examine behavioural and neurological evidence
to determine whether personal autonomy is present. Does the entity have neurological or brain
structures that could support personal autonomy? Does the entity display signs of selfconsciousness? Is the entity aware that it is a separate being in the universe and has a body? Does
the entity exhibit preferences regarding its own body and life?
With respect to psychological integrity, the question will be whether the entity in question is
capable of experiencing the type of psychological suffering that is associated with a violation of
psychological integrity. As the Supreme Court has noted, not all mental suffering or stress will
give rise to a violation of psychological suffering.357 State conduct must give rise to a “serious
and profound effect on a person’s psychological integrity” but “need not rise to the level of
nervous shock or psychiatric illness”.358 When considering whether psychological integrity has
been violated, the court should therefore ask whether the entity is capable of experiencing
serious and profound psychological suffering. The court can examine behavioural signs – does
the entity exhibit signs that it is suffering from psychological stress? The court can also examine
zoological and neurological evidence – does the entity have the necessary biological components
to experience serious and profound psychological suffering. While psychiatric illness is not
necessary to breach psychological integrity, the capability of psychiatric illness in an entity is
evidence that it is sufficiently capable of psychological suffering.
To summarize, an entity will be found to be capable of enjoying the right to security of the
person if the entity has physical and psychological integrity. Physical integrity protects more
than just physical well-being, but also protects personal autonomy, human dignity, privacy, and
the ability to make decisions about one’s own body. Accordingly, an entity will have physical
integrity if it is autonomous and if it is capable of making decisions about its own body. For an
entity to have psychological integrity, an entity must be capable of experiencing deep and
profound psychological suffering. In making this assessment, courts can look to behavioural

357
358

Blencoe, supra note 42 at paras 56-57.
New Brunswick (Minister of Health and Community Services) v G(J)(G(J)), supra note
341 at paras 60-61.

91
evidence and biological evidence. The court can also examine whether the entity in question is
capable of psychiatric illness.

The Ability to Enjoy SS. 8, 9, 10 and 12
Borowski v Canada demonstrated that sections 8, 9, 10 and 12 of the Charter can be used to
help determine whether an entity has s. 7 rights.359 In Borowski v Canada, the appellant argued
that fetuses were included in the word “everyone” of s. 7 and therefore were entitled to
constitutional rights.360 Saskatchewan Court of Appeal disagreed and determined that fetuses are
not included within the scope of “everyone”.361 The Saskatchewan Court of Appeal arrived at
this decision by recognizing that the word “everyone” is also used in ss. 8, 9 and 10 of the
Charter.362 Furthermore, ss. 8, 9, and 10 have a special relationship with s. 7. 363
Because ss. 8, 9, and 10 are specific illustrations of s. 7, the word “everyone” in these sections
should have the same meaning as the word “everyone” in s. 7. The Saskatchewan Court of
Appeal wrote:
The approach taken by Mr. Justice Matheson in the present case was not
unlike that. He observed that the expression "everyone" found in s. 7 is
also found in each of s. 8 (the right to be secure against unreasonable
search and seizure), s. 9 (the right not to be arbitrarily detained or
imprisoned) and s. 10 (the right to counsel). He noted that the term
"everyone" as it applies in relation to these specifically defined rights
clearly does not embrace the foetus, and concluded that the same term in
s. 7 could not therefore be reasonably construed to do so.
Having regard for the relationship between s.7 and ss.8 through 14, as
described in Re B.C. Motor Vehicle Act, and for the fact that the elements
of life, liberty and security of the person, while distinct, are nevertheless
related concepts, I believe, as did Mr. Justice Matheson, that the
guarantees of s. 7 were not intended by the framers of the Charter to extend
to the unborn.364
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Because of this relationship, the Saskatchewan Court of Appeal essentially asked, “is a fetus
capable of enjoying the rights contained in ss. 8, 9, and 10?” It was determined that fetuses are
not capable of enjoying these rights and therefore fall outside the scope of the word “everyone”.
It should also be noted that this analysis is not determinative of whether an entity can enjoy s.
7 rights. As we have seen, some entities are capable of enjoying ss. 8, 9, 10 and 12 but are not
capable of enjoying s. 7. Corporations, for example, are entitled to s. 8365 and s. 11,366 but not s.
7.367 While, the ability or inability to enjoy ss. 8, 9, 10, and 12 is not determinative of whether an
entity is “everyone” for the purposes of s. 7, it can provide useful context for Canadian courts.

S. 8
S. 8 states:
8. Everyone has the right to be secure against unreasonable search or
seizure.368
S. 8 protects people and not objects. 369 In a s. 8 analysis, the question is whether the
individual claiming the right had a reasonable expectation of privacy. 370 Therefore, when
considering whether an entity or non-human person is capable of enjoying s. 8, the question is
whether privacy is a meaningful concept to the entity in question. Before an entity can have a
“reasonable expectation of privacy”, it must be established that privacy is a useful or meaningful
concept for the entity. It makes no sense to state that “bacteria have a reasonable expectation of
privacy” because privacy is not a useful concept for bacteria.
What exactly is "privacy"? The answer to this question is debated. Daniel Solove, a privacy
scholar, summarized the various aspects of privacy into six categories:
1) the right to be let alone
2) limited access to the self - the ability to shield oneself from unwanted
access
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3) secrecy - concealment of certain matters from others
4) control over personal information - the ability to exercise control over
information about oneself
5) personhood - the protection of one's personality, individuality, and dignity;
and
6) intimacy - control over, or limited access to, one's intimate relationships or
aspects of life.371
This conception of privacy places emphasis on personal autonomy. These six categories
identified by Solove all relate to the ability to control one’s own life and living in a manner of
one’s own choosing. Accordingly, the concept of privacy is meaningless with respect to some
entities. It cannot be seriously argued that the concept of privacy is meaningful to bacteria or
insects because neither bacteria or insects have personal autonomy. Without personal autonomy,
none of Solove’s privacy categories are engaged. Bacteria do not have a self, do not control
personal information, nor do they have personhood. Privacy is therefore not a useful concept for
bacteria.
However, the same cannot be said for all entities. Under the Solove conception of privacy,
we can expect entities who display personal autonomy to be capable of enjoying privacy and
therefore be capable of having a reasonable expectation of privacy. Undoubtedly it is a strange
exercise to imagine that chimpanzees or other animals have a reasonable expectation of privacy.
It is perhaps easier to conceive of a non-human person having a reasonable expectation of
privacy if the non-human person is an artificial intelligence, robot, or extra-terrestrial. If we
examine Samantha the artificial intelligence from the movie Her, it becomes easier to see how a
non-human person has the ability to enjoy a reasonable expectation of privacy. Samantha
exhibited personal autonomy and the capability of making decisions about her own life. As
Samantha worked through various personal issues, she intentionally chose to withhold
information about herself and her activities from Theodore, the movie’s other protagonist.372 In
this instance, Samantha clearly had the use for a reasonable expectation of privacy because she
decided that it was in her best interests to keep information about herself private until the right
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opportunity. Without privacy in this regard, Samantha’s personal autonomy would have been
undermined.
Therefore, when considering whether an entity is capable of enjoying s. 8, it is appropriate to
ask whether privacy is a meaningful, useful, or consequential concept for the entity in question.
If it is, the entity will be capable of having a reasonable expectation of privacy. Central to this
analysis will be whether the entity has sufficient personal autonomy so that privacy becomes a
meaningful concept.

S. 9
S. 9 of the Canadian Charter of Rights and Freedoms states:
Everyone has the right not to be arbitrarily detained or imprisoned.373
S. 9 protects individuals from being arbitrarily detained or imprisoned by the police or public
authorities.374 The term “detained” refers "to a suspension of the individual’s liberty interest by a
significant physical or psychological restraint”. 375 The term “imprisoned” refers to “total or
near-total loss of liberty”. 376
When considering whether an entity is capable of enjoying s. 9, the question to be asked is
whether the entity is capable of being arbitrarily imprisoned or detained by police or public
authorities. In the case of a fetus, the Saskatchewan Court of Appeal noted that a fetus cannot
enjoy s. 9 of the Charter because a fetus cannot be arbitrarily detained or imprisoned by public
authorities.377 Other entities and non-human persons, however, have separate physical bodies and
therefore it is likely that they can be arbitrarily imprisoned or detained.

S. 10
S. 10 of the Charter states:
Everyone has the right on arrest or detention
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(a) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be informed
of that right; and
(c) to have the validity of the detention determined by way
of habeas corpus and to be released if the detention is not
lawful.378
Arrested or detained individuals receive rights under s. 10 of the Charter. In Borowski v
Canada, the Saskatchewan Court of Appeal379 recognized that s. 10 rights are meaningless for a
fetus. A fetus cannot be neither arrested nor detained and therefore has no use for s. 10 rights.
Can other entities or non-human persons have s. 10 rights? The answer is not immediately
clear. On one hand, an animal being arrested for a crime is unlikely in present-day Canada. It is
true that in the past, animals have been charged with crimes. For example, in 1494 a pig was
hanged and strangled for infanticide in Aisne, France.380 Similarly, in 1499 a pig was hanged for
having killed an infant in Chartres, France.381 However, these criminal trials took place long ago
and in different legal systems. It is unlikely that an animal would ever be charged with a crime in
Canada. Even if charged with a crime, it is unlikely that an animal can have the necessary mens
rea to be found guilty. In this way, non-human persons are like fetuses – s. 10 rights are unlikely
to be needed within a criminal context.
However, the similarities between fetuses and other entities only go so far. After all, some
non-humans have independent bodies, act with autonomy, and understand the actions of others.
Some non-humans, unlike fetuses, can commit the physical actions associated with crimes (i.e.
actus reus). While uncommon, non-human persons do occasionally commit acts of violence
upon humans. For example, the SeaWorld orca Tilikum has been involved in the deaths of three
individuals over 20 years.382 While Tilikum has not received punishment for these actions, some
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advocated for Tilikum to be euthanized.383 Other non-human persons have been killed after
committing acts of violence. The case of the chimpanzee Travis, who was shot and killed by
police following a mauling, is one such example.384
Non-human persons can therefore commit the actus reus of crimes and in certain
circumstances, they are punished for committing such acts. While it is unlikely that a non-human
would ever be charged with a criminal offence in Canada, some non-humans could nonetheless
be subject to state-sanctioned punishment. Given this reality, it is not unreasonable to argue that
non-human persons can enjoy s. 10 rights. The right to retain counsel would ensure non-human
persons receive legal representation and due process. Similarly, non-human persons have an
interest in determining the validity of their detention. Non-human persons are regularly detained
in institutions and s. 10(c) would be a useful tool to challenge such detention. As demonstrated in
Tommy's Case, habeas corpus is a reasonable argument with respect to non-human persons.385
To summarize, s. 10 of the Charter provides rights to an arrested or detained individual.
Unlike the fetus, it is clear that non-human persons are capable of enjoying s. 10 rights. Nonhuman persons are unlikely to be formally “arrested”. However, non-human persons are
regularly detained by institutions, including public institutions. Additionally, non-human persons
are capable of committing actus reus of criminal offences, including violent offences. It is also
possible for a non-human person to be punished at the hands of authorities, through death or
imprisonment. The possibility of such imprisonment and punishment suggests the need of s. 10
rights for non-human persons. Therefore, when considering whether an entity is capable of
enjoying s. 10, the question to ask is whether the entity is capable of being subject to state-
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sanctioned punishment, whether through imprisonment or corporeal punishment. If so, this
indicates a capability of enjoying s. 10 rights.

S. 12
While s. 12 was not specifically mentioned in any of the jurisprudence that considered the
word “everyone”, s. 12 is one of the legal rights and it also uses the word “everyone”. It is
therefore appropriate to consider it along with ss. 8, 9, and 10. S.12 of the Charter states:
Everyone has the right not to be subjected to any cruel and unusual
treatment or punishment.386
S. 12 of the Charter protects individuals from punishment that outrages the conscience of the
public, degrades human dignity, is arbitrarily imposed, or goes beyond what is necessary to
achieve a valid social aim.387
Is it possible for a non-human to enjoy s. 12 of the Charter? The answer to this question will
undoubtedly depend on the entity in question. It is possible for some non-humans to receive
state-sanctioned punishment. The fact that state-sanctioned punishment is possible for nonhumans implies that non-humans are also capable of enjoying s. 12. Only where state-sanctioned
punishment or treatment is not possible would s. 12 rights become irrelevant.
Some attention must be paid to the fact that a claim under s. 12 of the Charter must
demonstrate that the punishment outrages the conscience of the public, degrades human dignity,
is arbitrarily imposed, or goes beyond what is necessary to achieve a valid social aim.388 For a
non-human to enjoy s. 12, it must be established that one of these four factors are engaged by the
punishment or treatment. The answer to this question will likely depend on the entity and type of
punishment in question. For example, a non-human cannot avail itself of s. 12 on the grounds
that its human dignity was degraded. A non-human animal, a chimpanzee for example, is not
human. Accordingly, it does not have human dignity that can be degraded. Perhaps a new
conception of dignity, “non-human person dignity”, will be developed, but that is not yet the
case.
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While s. 12 would not be available to a chimpanzee under the degradation of human dignity
ground, that same chimpanzee could enjoy s. 12 based on one of the three other grounds: 1)
outrages the conscience of the public; 2) the punishment is arbitrarily imposed; or 3) the
punishment goes beyond what is necessary to achieve a social aim. It is possible to conceive of
punishment of a chimpanzee that outrages the conscience (e.g. torture), punishment that is
arbitrarily imposed (e.g. punishing the chimpanzee for no reason), or punishment that goes
beyond what is necessary to achieve a social aim.
Therefore, when considering whether a non-human person is capable of enjoying s. 12, it is
appropriate to ask whether the entity in question is capable of receiving state-sanctioned
punishment that violates one of the four recognized grounds.

Jurisprudential and Comparative Factors
In addition to considering whether an entity is capable of enjoying the rights contained in ss.
7, 8, 9, 10, and 12, a review of Canadian jurisprudence reveals that it is also appropriate to
examine other domains of the law and jurisprudence from foreign jurisdictions.389
In the course of interpreting the word “everyone”, Canadian courts examined jurisprudence
from other domains of Canadian law on a number of occasions. For example, in Borowski v
Canada, the Saskatchewan Court of Appeal examined tort law,390 property law,391 and family
law.392 In each of these domains of law, a fetus had never been considered as a person. This
militated against recognizing the fetus as a person in constitutional law. Similarly, when
considering whether a non-human is “everyone” under s. 7 of the Charter, Canadian courts can
examine jurisprudence from other domains of Canadian law. If there is a pattern of treating the
entity as something more than property or something more than a mere animal, this would
militate in favour of including it under the scope of the word “everyone”.
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The same exercise can be performed with respect to jurisprudence from foreign jurisdictions.
Given the interconnected nature of today’s world, Canadian judges should take advantage of the
experiences of other legal systems. A good example of this phenomenon is the Argentinian case
of Asociacion de Funcionarios v GCBA,393 where it was recognized that an orangutan is a person
under a section of the Argentinian constitution. While the Argentinian constitution is quite
different than the Charter, the reasoning and logic used by the Argentinian court is illuminating
and can be leveraged within a Canadian context.
As legal systems around the world begin to consider whether personhood should be extended
to non-humans, the Canadian legal system should take advantage of these experiences. In this
way, the Canadian legal system can learn from the successes and mistakes of foreign legal
systems and maintain and improve its own system. If there is foreign jurisprudence that treats an
entity as a person, this militates in favour of recognizing that entity as “everyone”.

Summary of the “Everyone Test”
In addition to a new definition of “everyone”, this Chapter proposes that the “Everyone Test”
be applied to non-human entities to determine whether a non-human entity is “everyone”. This
test can be summarized as the following:
1. Is the entity capable of enjoying the rights contained in s. 7?
a. Is the entity capable of enjoying the right to life?
b. Is the entity capable of enjoying the right to liberty?
c. Is the entity capable of enjoying the right to security of the person?
2. Is the entity capable of enjoying the rights contained in ss. 8, 9, 10 and 12?
3. Has the entity been recognize as a person in other areas of the law (e.g.
family law, property law)?
4. Has the entity been recognized as a person in foreign jurisdictions?
By applying these four factors, it is possible to definitively determine whether a non-human
entity is “everyone” for the purposes of s. 7.
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Is the Reformulation Less Problematic than Irwin Toy?
In Chapter 1 of this thesis, a number of issues with the Irwin Toy definition were identified. It
was determined that the Irwin Toy definition contained two mutually exclusive lines of
reasoning: the Capability Argument and the Human-Only Argument. These two arguments were
in conflict because it is possible for non-humans to be capable of enjoying s. 7 rights.
Furthermore, Chapter 1 of this thesis identified a number of contextual and jurisprudential
problems with the Human-Only Argument:
1) it is contrary to the Charter interpretative principle of “purposive interpretation”;
2) it is contrary to two principles of fundamental justice;
3) it is contrary to the values of a liberal-democratic society;
4) it ignores developments in foreign jurisdictions; and
5) it is incapable of evolving with developments in technology.
Because these issues provided the justification for revisiting Irwin Toy and eliminating the
Human-Only Argument, it is therefore necessary to ask whether these issues are resolved under
the new interpretation of “everyone” and the “Everyone Test”?

The Capability Argument versus the Human Only Argument
One issue identified by this thesis was the internal tension contained in the Irwin Toy
interpretation of the word “everyone”. On the one hand, Irwin Toy justified denying s. 7 rights to
corporations because corporations are incapable of enjoying s. 7 rights.394 Implicit in this line of
reasoning is that entities capable of enjoying s. 7 rights are “everyone”.395 On the other hand,
Irwin Toy also stated that only human beings are “everyone”.396 As this thesis pointed out, this
tension results in a troublesome situation where some non-human could be denied s. 7 rights
despite having the same abilities and characteristics of human beings. Furthermore, Canadian
courts are unable to determine who is “everyone”. Is this situation resolved by the new definition
and the “Everyone Test”?
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Because the new definition contains no references to the idea that only humans are included in
the word “everyone”, the tension between the Capability Argument and the Human Only
Argument is resolved. The one remaining reference to human beings in the new definition is
merely to reinforce the notion that all human beings are entitled to s. 7 rights independent of the
Capability Argument. The Capability argument only comes into play where it is alleged that a
non-human has s. 7 rights.
If we were to re-analyze the extra-terrestrial thought experiment under the new definition, the
result is significantly less problematic. As a reminder, the thought-experiment stated:
Suspend disbelief for a moment and suppose that an extra-terrestrial
landed in a Canadian city. The extra-terrestrial emerges from the spaceship
and is alive and has a physical body. Interactions with the extra-terrestrial
show that it is autonomous and self-conscious. While it does not
communicate in a language known to human beings, it communicates with
intention. All told, the extra-terrestrial exhibits the same characteristics
and abilities of human being and is capable of enjoying s. 7 rights. Besides
being a literal illegal alien, the extra-terrestrial has not committed any
crimes. To control this unexpected situation, Canadian authorities quickly
take the extra-terrestrial into government custody.397
Under the Irwin Toy interpretation, it was determined that despite its advanced abilities and
consciousness, the extra-terrestrial would not be afforded s. 7 rights because it was not a human
being. Equally problematic would be that a judge would be unable to resolve this tension. Under
the new definition, however, a different result is reached. The extra-terrestrial would not be
summarily denied s. 7 rights because it is not human. The question will be whether the extraterrestrial can enjoy the right to life, liberty, and security of the person. A Canadian court can
resolve this issue by applying the “Everyone Test” to the evidence that has been presented before
it. Accordingly, the primary tension presented by the Irwin Toy definition is resolved.

Contrary to Purposive Interpretation?
Is the new definition contrary to Charter interpretative techniques? Namely, is the new
definition a purposive interpretation of the word “everyone”? As this thesis earlier identified, the
Human-Only Argument is not a purposive interpretation because limiting s. 7 rights to human
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beings elevates biological taxonomy over the purposes of s. 7.398 Due to the Human-Only
Argument, the Irwin Toy interpretation simply stated that only human beings could enjoy s. 7
rights. The Irwin Toy interpretation does not adequately consider whether the purpose of s. 7
rights can be fulfilled with respect to non-humans. Does the new definition avoid this problem?
In the author’s view, the new definition avoids this problem and is a purposive approach for
two primary reasons. First, the new definition is not limited exclusively to human beings and
therefore does not elevate biological taxonomy above purpose. Second, the “Everyone Test” is a
purposive analysis because it asks whether the entity in question is capable of enjoying s. 7
rights. This question can be phrased a different way: “can the purposes of s. 7 be fulfilled with
respect to this entity”? This approach was recognized as purposive in R v CIP.399 Accordingly,
the new definition and “Everyone Test” accord with purposive interpretation.

Contrary to Principles of Fundamental Justice?
This thesis explored how the Human-Only Argument is contrary to two principles of
fundamental justice: the norm against arbitrariness and the norm against gross
disproportionality.400 While applying the principles of fundamental justice to the interpretation of
s. 7 itself is a novel application of the principles of fundamental justice (principles of
fundamental justice are normally used with respect to legislation or governmental decision), it is
not unreasonable to expect interpretations of the s. 7 be consistent with the values it is designed
to protect. Does the new definition accord with these two principles of fundamental justice?
The norm against arbitrariness states that:
It has been said that a law is arbitrary if it is not necessary to achieve the
objective of the legislation in question, “if it bears no relation to, or is
inconsistent with, the objective that lies behind the legislation,” if there is
no “real connection on the facts to the purpose the interference is said to
serve, or if it is not “rationally connected to a reasonable apprehension of
harm”. At minimum, to avoid being arbitrary, a law or decision must have
some positive effect on the purpose it is intended to serve; otherwise, the
section 7 interests will have been affected for no good reason. Like the
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norm against overbreadth, the norm against arbitrariness requires a court
to identify the purpose of the law and to assess the connection between
those purposes and the limits on life, liberty, or security created by the
law.401
The Human-Only Argument ran afoul of the norm against arbitrariness because limiting the
application of s. 7 to human beings had no rational connection to the purpose of s. 7, which is to
protect life, liberty, and security of the person.402 In fact, the Human-Only Argument actively
worked against the purpose of s. 7 because it limited the protection of life, liberty, and security of
the person to human beings while ignoring the existence of these interests in non-human persons.
On the other hand, the new definition does not have the same problem. By eliminating the
arbitrary limitation of s. 7 to human beings, the new definition imposes a limitation that does
have a real connection to the purpose of s. 7. The purpose of s. 7 is to protect life, liberty, and
security of the person. Accordingly, the new definition requires that before any non-human is
considered “everyone”, it must be established that the non-human is capable of enjoying s. 7
rights. This limitation is not arbitrary because it takes into consideration the individual
characteristics of the non-human and whether these characteristics rise to the level of s. 7
protection.
This thesis also considered how the Human-Only Argument violated the norm against gross
disproportionality. The norm against gross disproportionality states:
It is a principle of fundamental justice that the impact of a law on the
interests protected by section 7 must be proportionate to the effect of the
law on its objectives. But the measure of proportionality is not strict: a law
will violate this principle of fundamental justice only if its impact on the
protected interests is grossly disproportionate to its beneficial effects.
The test for gross disproportionality is whether the law (or other state
action) is “so extreme” that it is “per se disproportionate to any legitimate
government interest”…403
The Human-Only Argument violates the norm against gross disproportionality because the s.
7 rights of non-human persons are not merely impacted, but completely eliminated. Because the
Supreme Court of Canada did not identify reasons for limiting s. 7 rights to human beings, this
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decision completely eliminates s. 7 rights for potentially large numbers of non-humans without
providing any identifiable benefits. Theoretically, one potential benefit is that the decision to
limit s. 7 to humans prevents a slippery slope situation. Unfortunately, this benefit is not
identified by the Supreme Court of Canada in Irwin Toy.404 Accordingly, Irwin Toy and the
Human-Only Argument create a situation where s. 7 rights are eliminated with no corresponding
benefit. This can be appropriately characterized as a grossly disproportionate impact on the rights
of non-humans.
Does the new definition accord with the norm against gross disproportionality? It is true that
the s. 7 rights of non-human entities are still impacted: s. 7 is limited to entities that are capable
of enjoying s. 7 rights. However, by loosening the restriction on who is “everyone” (i.e. from
“humans only” to “entities capable of enjoying s. 7”), the disproportionality between the impact
on s. 7 rights and the benefits of this limitation is minimized. The s. 7 rights of non-human
persons are no longer summarily eliminated, but a nuanced analysis takes place to determine
whether the non-human person has s. 7 rights. The beneficial effects of this approach are that a
control mechanism is in place that can determine which non-humans have s. 7 rights and which
do not. This control mechanism can be used to ensure a slippery slope is not created or that the
floodgates are not opened. Accordingly, because the benefit of this limitation is greater and the
impact upon s. 7 rights is lower, the norm against gross disproportionality is not violated.

Contrary to Liberal-Democratic Society?
This thesis also explored how the Human-Only Argument undermines the values of the
Canadian liberal-democratic project. Stewart identified s. 7 as an important aspect of Canadian
democracy. Stewart wrote:
And the individual rights guaranteed by section 7 of the Charter are also
central to the proper operation of a free and democratic society in this
sense. When state action affects the most basic interests of individuals –
their life, liberty, and security – section 7 requires state action to be both
procedurally and substantively fair, thus in principle ensuring that
individuals are treated not merely as means to the governmental or social
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purposes that the state action is aimed at, but as individuals in their own
right.405
The Human-Only Argument undermined this important function of s. 7 because it transforms
non-humans from “individuals in their own right”406 to resources for the state. The Human-Only
Argument denies non-humans “the most basic interests of individuals”407 and enables the
subjugation and abuse of non-humans.
Does the new definition better support the ideals and principles of Canadian liberaldemocracy? It is undeniable that under the new definition it is not possible for all entities to
receive s. 7 rights. If an entity cannot demonstrate that it is capable of enjoying s. 7 rights, it will
not be entitled to s. 7 rights and therefore will not receive constitutional protection. However, the
new definition represents a significant improvement. By extending the scope of the word
“everyone”, the new definition allows the life, liberty, and security of the person to be protected
in some non-humans. The new definition supports the Canadian liberal-democratic project by
treating non-humans, who are capable of enjoying s. 7 rights, as individuals and not resources for
the state.

Developments in Foreign Jurisdictions
Does the new definition take into account developments in foreign jurisdictions? Due to the
“Everyone Test”, the new definition of the word “everyone” takes into consideration from
foreign jurisdictions. Comparative law represents an important source of data and perspective. It
allows the Canadian legal system to examine additional data points: what worked; what did not
work; and the judicial reasoning. By including comparative law in its process, the new definition
and “Everyone Test” will allow the Canadian legal system to benefit from other legal systems
around the world.

Developments in Technology
Is the new definition capable of handling developments in technology? While the new
definition does not specifically account for developments in technology (i.e. artificial
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intelligence, robots, uploaded consciousness), the new definition is inherently flexible enough to
handle these developments. Because the “Everyone Test” is concerned with the ability to enjoy s.
7 rights, it does not matter whether the non-human is organic or artificial in nature. If an artificial
intelligence can satisfy the criteria stipulated by the “Everyone Test”, the artificial intelligence
will be recognized as “everyone”. Similarly, if a robot, cyborg, or uploaded consciousness can
demonstrate these abilities, they will be entitled to s. 7 rights.

Chapter 2: Conclusions
It was the objective of Chapter 2 to determine whether it is possible to construct a definition
of the word “everyone” grounded in the Capability Argument that is consistent with prior
jurisprudence.
To this end, chapter 2 reviewed the jurisprudence that has considered the meaning of the word
“everyone” in ss. 2, 7, 8, 9, 10, and 12 of the Charter. This review of the jurisprudence revealed
the following principles regarding the meaning of the word “everyone”:
1. All live human beings who are physically present in Canada are “everyone”.
2. For an entity to fall within the ambit of “everyone”, the entity must be capable of enjoying
the associated right.
3. While consistency between the meaning of the word “everyone” across sections of the
Charter is important and can be used as an interpretive guidepost, the word “everyone”
can have different meanings across sections of the Charter.
4. Examining jurisprudence from other domains of the law and jurisprudence from foreign
jurisdictions can be a useful tool when determining the meaning of the word “everyone”.
5. A purposive approach must be used when interpreting the word “everyone”.
By synthesizing these principles and the Capability Argument, it is possible to create a new
definition for the word “everyone” in s. 7:
“Everyone” in s. 7 of the Charter includes all live human beings and all
other entities capable of enjoying the right to life, liberty, and security of
the person.
Chapter 2 also recognized that a new definition is not sufficient. It is also necessary to provide
a systematic test – the “Everyone Test” – for determining which entities are capable of enjoying
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s. 7 rights. When considering whether an entity is capable of enjoying s. 7, it is appropriate to ask
the following questions:
1. Is the entity capable of enjoying s. 7 rights?
a. Is the entity capable of enjoying the right to life?
b. Is the entity capable of enjoying the right to liberty?
c. Is the entity capable of enjoying the right to security of the
person?
2. Is the entity capable of enjoying the rights contained in ss. 8, 9, 10 and
12?
3. Has the entity been recognize as a person in other areas of the law (e.g.
family law, property law)?
4. Has the entity been recognized as a person in foreign jurisdictions?
By asking these questions, it will be possible to determine whether a non-human is capable of
enjoying s. 7 rights. Importantly, Chapter 2 also determined that this new definition and its
corresponding “Everyone Test” avoided all of the problems associated with the Irwin Toy
definition and the Human-Only Argument.
Now that it has been determined that it is possible to construct a definition for the word
“everyone” grounded in the Capability Argument, it is necessary to determine whether this new
definition can be practically applied to a non-human.
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Chapter 3:
Applying the New Interpretation of
“Everyone”
Introduction
In Chapter 1, this thesis examined why the Irwin Toy definition of the word “everyone” is
problematic and should be altered. Accordingly, Chapter 2 of this thesis proposed a new
definition of the word “everyone” and proposed a “test” for determining whether a non-human
entity or species falls within this new definition of “everyone”. Chapter 3 will therefore be
devoted to a practical application of this new definition by applying the “Everyone Test” to
chimpanzees. This application is necessary to demonstrate the functionality of the new definition
and the “Everyone Test”. Chapter Three will also identify the four areas where adopting the new
definition of “everyone” will impact the Charter.
Accordingly, Chapter Three will be structured as follows:
5) Importance of a workable standard;
6) Potential candidates for an expanded definition of “everyone”.
7) An application of the “Everyone Test” to chimpanzees:
8) The identification of areas where the new definition of “everyone” may challenge the
status quo.

The Importance of a Functional Definition
Chapter 1 explored the deficiencies of the Irwin Toy interpretation and the Human-Only
Argument. One such deficiency was that it could not be applied by Canadian courts to determine
who was “everyone”. In a court case where it was alleged that a non-human is “everyone”, Irwin
Toy could not be used by a judge to issue a judgment. Irwin Toy would point in two opposite
directions. The Capability Argument would demand one answer, while the Human-Only
Argument would demand another. It was impossible to determine who was “everyone”.

109
Accordingly, it is important to ensure that this problem does not arise with the new definition
and the “Everyone Test”. It must be demonstrated that the new definition of the word “everyone”
can be applied to a non-human and subsequently lead to an unequivocal result: the non-human
entity is either “everyone” or it is not. There can be no ambiguity.

Potential Candidates for an Expanded “Everyone
The new definition of the word “everyone” allows for the inclusion of non-human entities. It
is not the intention of the author to identify every possible non-human that can qualify as
“everyone”, but to provide some assistance in conceptualizing the type of entities or species that
could fall within an expanded definition of the word “everyone”. Without applying the
“Everyone Test” in full, there are likely a number of different entities or species that are capable
of enjoying s. 7 rights, including:
1. dolphins;408
2. orangutans;409
3. gorillas;410
4. chimpanzees;411
5. elephants;412
6. general artificial intelligence;413 and
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7. extra-terrestrials.414
This list is not intended to be authoritative or exhaustive. It is likely that there are other
entities or species that can qualify as “everyone” under the new definition proposed by thesis.
This thesis will apply the “Everyone Test” to chimpanzees to determine whether chimpanzees
are “everyone”. Chimpanzees are an ideal candidate for two reasons. First, chimpanzees are an
extremely close relative of homo sapiens. We should therefore expect that if any non-human is
capable of enjoying s. 7 rights, it would be chimpanzees. Second, at least one foreign jurisdiction
– New York State- has already begun to consider whether chimpanzees should receive legal
rights. Accordingly, the following sections will be devoted to an in-depth application of the
“Everyone Test” to chimpanzees to determine whether chimpanzees are “everyone” and have s.
7 rights.

Are Chimpanzees “Everyone”
Under the new definition of “everyone”, is it possible for chimpanzees to qualify as
“everyone”? As a reminder, the following questions will be asked to determine whether
chimpanzees are “everyone”:
a. Are chimpanzees capable of enjoying the right to life?
b. Are chimpanzees capable of enjoying the right to liberty?
c. Are chimpanzees capable of enjoying the right to security of the person?
d. Are chimpanzees capable of enjoying s. 8, 9, 10 & 12 rights?
e. How have other domains of Canadian law treated the entity?
f. How have other jurisdictions treated the entity?
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In the case of general artificial intelligence and extra-terrestrials, it is clear that these
entities either do not currently exist or have yet to be discovered. However, they are
worth including on this list because they represent non-humans that could not only match
the intellectual capabilities of human beings, but actually exceed them.
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Chimpanzees and the Right to Life
Are chimpanzees capable of enjoying the right to life? As has already been explored, the right
to life protects individuals from direct or indirect state conduct that causes death or increases the
risk of death.415
As a living animal that has a physical body, legislation and policy decisions made by the
Canadian state could directly or indirectly cause the death of a chimpanzee or raise the risk of
death for a chimpanzee. Accordingly, chimpanzees are capable of enjoying the right to life.

Chimpanzees and the Right to Liberty
Are chimpanzees capable of enjoying the right to liberty? This thesis proposed that there are
three factors that should be examined when considering whether an entity is capable of enjoying
the right to liberty:
1) Is the entity autonomous?
2) Is the entity capable of making important and fundamental personal decisions?
3) Is the entity capable of losing physical liberty?

Autonomy
Autonomy is the ability to make choices about one’s own life and one’s own body. When
considering whether an entity is autonomous, this thesis proposed that courts look at whether the
entity displays behaviour of autonomy and whether the entity has the neurological hardware that
could support autonomy. In answering this question with respect to chimpanzees, I will draw
upon the expert evidence submitted to the New York Court in Tommy’s Case.416 In this case, the
Nonhuman Rights Project argued that Tommy the chimpanzee is a person and is entitled to be
freed pursuant to habeas corpus due in part to the fact that chimpanzees have personal
autonomy.417 In support of this assertion, the Nonhuman Rights Project submitted several
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affidavits by primatology experts to the New York court. The experts noted that there are a
number of behaviours that support the autonomous nature of chimpanzees:
1. There is a close evolutionary relationship between humans and chimpanzees and no other
species “comes close to humans in self-awareness”.418
2. Chimpanzees are capable of recognizing themselves in a mirror, which is evidence of
cognitive self-awareness.419
3. Chimpanzees possess an autobiographical self. Chimpanzees “prepare for the future and
can remember highly specific elements of past events over long periods of time.”420
4. Chimpanzees have personalities and personality traits that are stable over time.421
5. Chimpanzees experience subjective well-being (i.e. happiness). This subjective well-being
is stable over time, is heritable, is related to personality, experiences a “midlife dip”, and
predicts longevity.422
6. Chimpanzees display self-control and can delay gratification.423
7. Chimpanzees travel with intentionality and know “precisely where they were going, were
travelling in a straight line to reach food sources, and were aware of the distance they
needed to walk.”424
8. When assessed through intelligence tests, chimpanzees score at an equivalent level to 3-4
year-old human children.425
9. Chimpanzees have well developed empathetic abilities and engaged in “tactical deception
that require attributing states and motives to others)”.426
10. Empathy and compassion “require not only a sense of self but the ability to attribute
feelings to others i.e. understand that someone else could be in a different state than you or
could be feeling different from you.”427
11. When Chimpanzees are taught American Sign Language, chimpanzees have
“demonstrated purposeful communication, conversation, understanding of symbols,
perspective-taking, imagination and humor”.428
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12. Chimpanzees can communicate about past and future events, which demonstrates an ability
for “mental time travel”.429
13. Chimpanzees are aware of death and have sophisticated responses to it, including
“compassion, bereavement-induced depression, and an understanding of the distinction
between living and non-living”.430
With respect to neurological structures that could support autonomy, the experts noted that:
1. Chimpanzees and humans have almost 99% of their DNA in common.431
2. The brains of chimpanzees are very similar to the brains of humans.432
3. Chimpanzees and humans “share similar circuits in the brain which are involved in
language and communication”.433
4. Chimpanzees and humans “both have evolved large frontal lobes of the brain, which are
intimately involved in the capacities for insight and foreplaning” and share types of brain
cells thought to be involved for “higher order thinking”.434
5. The brains of chimpanzees and humans develop in similar stages.435
6. Like the brains of humans, the brains of chimpanzees are asymmetrical, which “point to a
key similarity in the way chimpanzee and human brains are structured, particularly in ways
that are relevant to language and communication.436
7. Like human brains, the brains of chimpanzees respond differently (i.e. a different type of
brain waves are emitted) to the sound of their own name than other sounds.437
8. Like humans, Chimpanzees have “spindle cells”, which are “involved in emotional
learning, the processing of complex social information, decision-making, awareness, and
in humans, speech initiation.”438
These behaviours identified by primatologists, when seen in conjunction with the close
similarities between the human brain and the brain of chimpanzees, demonstrate that
chimpanzees are autonomous. Chimpanzees are self-aware, possess a temporally stable autobiographical self, have personalities, have significant cognitive reasoning abilities, display
empathy and compassion, and have an understanding of death. Furthermore, the brain of a
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chimpanzee is similar to the brain of a human. The structural similarities between human and
chimpanzee brains is indirect evidence that chimpanzees have autonomy similar to humans.
Based on the totality of this evidence, it can be concluded that chimpanzees have autonomy.

Important and Fundamental Decisions
When considering whether an entity is capable of enjoying the right to liberty, the “Everyone
Test” also asks whether an entity is capable of making “important and fundamental personal
decisions”. Rather than focusing on behavioural or neurological qualities, this stage of the
analysis will examine whether the entity makes the kind of decisions that have already been
recognized as important and fundamental by Canadian courts. As a reminder, the Supreme Court
of Canada has recognized several of these types of decisions:
1) Choice of medical treatment;439
2) The creation of shelter to protect oneself from the elements;440
3) The decision to terminate a pregnancy;441
4) The decision to conceive a child with the person of your choice;442
5) The decision to undergo physician-assisted death.443
Based on the affidavit evidence provided by the experts in Tommy’s Case, there is little
evidence that chimpanzees make any of these five decisions. This is perhaps not altogether
surprising, given the complexity of these decisions, particularly with respect to choosing one’s
own medical treatment or making the decision to undergo physician-assisted death. However,
chimpanzees do create their own shelter,444 which was recognized as an important and
fundamental personal decision in Victoria (City of) v Adams.445

439
440
441
442
443
444
445

Manitoba (Director of Child & Family Services) v C.(A.), supra note 311 at paras 99-102.
Victoria (City of) v Adams, supra note 290 at para 109.
R v Morgentaler, supra note 185 at 171 [Wilson J].
Susan Doe v Canada (AG), supra note 318 at para 33.
Carter v Canada (Attorney General), supra note 41.
Fiona Anne Stewart, “The Evolution of Shelter: Ecology and Ethology of Chimpanzee
Nest Building” (PhD. Dissertation, University of Cambridge, 2011).
Victoria (City of) v Adams, supra note 290.

115
However, as this thesis has already discussed, only a small number of “important and
fundamental decisions” have been recognized by appellate courts in Canada. We might expect
that additional types of these decisions will be recognized as deserving of constitutional
protection as time passes. As there are more cases that identify “important and fundamental
personal decisions”, chimpanzees may be capable of making these newly recognized decisions.
As the zoological evidence indicates, chimpanzees are autonomous, self-aware, and capable of
higher-level thinking. It is therefore possible to conclude that while chimpanzees do not appear
to make the majority of the types of important and fundamental decisions currently recognized
by Canadian courts, we should be aware of the possibility that more “important and
fundamental” decisions will become relevant to chimpanzees in the future.

Physical Liberty
The final factor to consider is whether the entity is capable of physical liberty. More
particularly, whether the entity capable of losing its physical liberty through state action.
Because chimpanzees have a physical body, chimpanzees can lose their physical liberty. One
need only imagine a chimpanzee in a zoo or medical research facility to recognize that
chimpanzees can lose their physical liberty in the same manner as human beings.

Chimpanzees and the Right to Security of the Person
Are chimpanzees capable of enjoying the right to security of the person? This thesis
determined that in order for an entity to be capable of enjoying the right to security of the person,
it is necessary for that entity to have physical integrity and psychological integrity. Physical
integrity protects the body from harm, but also protects the sanctity of the body, personal
autonomy, privacy, and dignity. In contrast, psychological integrity protects against serious stateimposed psychological stress.
Chimpanzees have physical integrity for a number of reasons. First, chimpanzees have
physical bodies that are capable of being harmed. It is possible to hurt a chimpanzee in the same
ways that a human can be harmed. However, the mere ability to suffer physical harm is likely not
enough to render an entity capable of enjoying the right to security of the person. All living,
physical entities are capable of suffering harm. It is therefore necessary to examine the other
values the physical integrity component of the right to security of the person protects.
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As the case law has noted, physical integrity also protects personal autonomy because the
right to security of the person protects the individual’s right to make decisions about one’s own
body.446 Without repeating the entirety of the evidence presented by the experts in Tommy’s
Case, we have seen that there is significant evidence that chimpanzees possess personal
autonomy and the ability to make decisions about one’s own life. Chimpanzees possess an
autobiographical sense of self that is consistent through time, recognize themselves (and notably,
their body) in mirrors, possess empathy and the ability to attribute mental states to others.
Because there is strong evidence that chimpanzees have personal autonomy and have a sense of
self, this is strong evidence that chimpanzees have physical integrity.
With respect to psychological integrity, it appears that chimpanzees also have psychological
integrity. Canadian courts determined that s. 7 protects the individual from state conduct that has
a “serious and profound effect on a person’s psychological integrity”.447 This effect need not rise
to the level of mental illness, but it “must be greater than ordinary stress or anxiety.”448 Given the
physical and psychological similarities between chimpanzees and human beings, it is not
surprising that chimpanzees experience many of the same psychological illnesses as human
beings. For example, one study examined a group of chimpanzees and determined that these
previously traumatized chimpanzees experienced “persistent abnormal objective symptoms and
that these symptoms cluster into syndromes that are similar to PTSD [post-traumatic stress
disorder] and depression.”449 While the Supreme Court of Canada has already determined that
state conduct need not cause psychiatric illness, evidence of psychiatric illness in chimpanzees is
evidence that chimpanzees are capable of experiencing the requisite mental suffering to engage
the psychological integrity aspect of s. 7.
Seen as a whole, there is strong evidence that chimpanzees are capable of enjoying the right to
security of the person. Chimpanzees have physical integrity because they have physical bodies
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and exhibit signs of personal autonomy. Chimpanzees also have psychological integrity because
they are capable of experiencing the type of severe mental distress.

Chimpanzees and ss. 8, 9, 10 & 12
S. 8
What does it mean to be capable of enjoying s. 8? This thesis determined that to be capable of
enjoying s. 8 of the Charter means that privacy is a meaningful, useful or functional concept to
the entity in question. Central to this analysis will be whether the entity is sufficiently
autonomous to require privacy. For some entities, the concept of privacy will be meaningless
because they neither need it, understand it, or are autonomous,
Is privacy a meaningful concept for chimpanzees? This thesis employed privacy scholar
Daniel Solove conception of privacy:
1) the right to be let alone
2) limited access to the self - the ability to shield oneself from unwanted
access
3) secrecy - concealment of certain matters from others
4) control over personal information - the ability to exercise control over
information about oneself
5) personhood - the protection of one's personality, individuality, and
dignity; and
6) intimacy - control over, or limited access to, one's intimate
relationships or aspects of life.450
Based on the biological and zoological evidence, chimpanzees may be one of those special
species that have a meaningful relationship with privacy. As we have already explored,
chimpanzees have an autobiographical sense of self,451 recognize themselves in mirrors,452 have
personalities that are stable over time,453 experience subjective well-being,454 travel with
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intention,455 communicate with intentionality,456 have empathetic abilities and can attribute
feelings to others,457 and engage in tactical deception.458
Unlike bacteria or other simple organisms, these capabilities allow chimpanzees to
theoretically utilize privacy. First, chimpanzees have an autobiographical self and a personality
that is stable through time.459 This fact engages several of Solove’s categories of privacy. For
example, because chimpanzees have an autobiographical self,460 it may be possible for
chimpanzees to control information about themselves or to protect their own personalities,
individuality and dignity. Chimpanzees are also capable of tactical deception,461 which engages
the “secrecy” and “control over personal information” conceptions of privacy. Additional
zoological evidence regarding chimpanzees need or enjoyment of privacy would be helpful in
this analysis. However, it does not appear that this research has been performed or been
published.
It is indeed odd to contemplate animals having an interest in privacy. However, as a cursory
examination of chimpanzees reveals, it is not as far-fetched as it first might appear. Unlike in
Borowski v Canada, where the court recognized that a fetus cannot have an interest in privacy,462
the result is not as clear with chimpanzees. At the very least, chimpanzees are sufficiently
autonomous for privacy to be a useful concept in some respects. However, this conclusion is
based on conjecture and logic and should therefore not be taken as fact. Additional zoological
research is necessary to determine whether chimpanzees can enjoy privacy and whether
chimpanzees can have a reasonable expectation of privacy. However, it cannot be ruled out that
chimpanzees are capable of enjoying s. 8.
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S. 9
S. 9 of the Charter states:
Everyone has the right not to be arbitrarily detained or imprisoned.463
As this thesis has already mentioned, s. 9 of the Charter protects individuals from being
arbitrarily detained or imprisoned by the police or public authorities.464 This thesis also
determined that an entity is capable of enjoying s. 9 of the Charter if it is capable of being
arbitrarily imprisoned or detained by police or public authorities.
Unlike a fetus, which does not have an independent body, chimpanzees are clearly capable of
being imprisoned or detained by public authorities. Chimpanzees have physical, independent
bodies. Accordingly, chimpanzees are capable of enjoying s. 9.

S. 10
S. 10 of the Charter states:
Everyone has the right on arrest or detention
(a) to be informed promptly of the reasons therefor;
(b) to retain and instruct counsel without delay and to be informed of that
right; and
(c) to have the validity of the detention determined by way of habeas
corpus and to be released if the detention is not lawful.465
This thesis determined that when considering whether an entity is capable of enjoying s. 10,
the question to ask is whether the entity is capable of being subject to state-sanctioned
punishment. If so, this indicates a capability of enjoying s. 10 rights.
In the case of chimpanzees, it is clear that chimpanzees are capable of being subject to statesanctioned punishment. Chimpanzees have physical bodies and can commit the actus reus of
crimes. Chimpanzees can also be imprisoned or detained: zoos and medical research facilities are
a prime example of this. While the author is not aware of any specific cases where chimpanzees
are imprisoned in a penal institution, that type of detention is theoretically possible. More likely
463
464
465

Charter, supra note 1 at s. 9.
R v Grant, supra note 374.
Charter, supra note 1 at s. 10.

120
than penal imprisonment is corporeal punishment, where a chimpanzee is harmed by law
enforcement. This thesis has already mentioned the case of Travis, who was shot and killed by
police following a mauling.466
Because it is capable for the state to punish or harm chimpanzees, chimpanzees are capable of
enjoying s. 10 rights. For example, in the event that chimpanzees are detained or imprisoned, a
chimpanzee has an interest in having legal counsel challenge the validity of that detention. Of
course, a chimpanzee could not instruct the legal counsel. The need for counsel, however, is still
present. Perhaps chimpanzees and other non-verbal non-human persons should be seen akin to
children, who are granted legal counsel or guardians. The children do not instruct legal counsel
because they do not have the requisite understanding, but their need for legal advice is still
present.

S. 12
S.12 of the Charter states:
Everyone has the right not to be subjected to any cruel and unusual
treatment or punishment.467
This thesis determined that for an entity to be capable of enjoying s. 12, the entity must be
capable of receiving state sanctioned punishment that violates one of the four judicially
established grounds. Those four grounds include: 1) punishment that outrages the conscience of
the public; 2) degrades human dignity; 3) is arbitrarily imposed; and 4) goes beyond what is
necessary to achieve a valid social aim.
In the case of chimpanzees, at least three of these four grounds are possibly relevant. It is
possible to imagine a chimpanzee being punished in a fashion that outrages the conscience. One
need only imagine a chimpanzee being forced to live in a cage or “concrete jungle”.468 One can
also imagine a chimpanzee being subject to cruel or painful medical experiments.
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With respect to punishment being “arbitrarily imposed”, it is also easy to imagine a
chimpanzee receiving arbitrarily imposed punishment. The following passage from a BBC article
demonstrates how chimpanzees can be subjected to arbitrary whims:
Karl Ammann, a Swiss wildlife activist who campaigns against chimp
trafficking, describes it as a “kind of slavery” and warns that when chimps
cease being cute infants, they face a terrible fate.
“They still have 90% of their life ahead of them,” he said. “They get locked
in some cage and maybe even killed in some cases because they have
outlived their useful pet stage. That for me is just impossible to accept.”469
The implication, of course, is that some baby chimpanzees are killed when they are no longer
cute and desirable as pets. Being killed for no longer being cute is as arbitrary as it gets. It is
difficult to believe that a governmental institution of Canada would ever inflict such high degree
of arbitrariness. However, the question is whether chimpanzees are capable of suffering an
arbitrary punishment. The answer to that question is “yes”.
Finally, it is likely that chimpanzees also have an interest in s. 12 due to the last of the four s.
12 factors: the punishment goes beyond what is necessary to achieve a social aim. Because this
factor is dependent on the degree of punishment in relation to a social aim, there is no reason
why a non-human person could not avail itself to s. 12 under this ground. It is a valid social aim
to ensure chimpanzees do not run wild on the streets of Toronto, but it would go beyond that aim
to require that all chimpanzees be locked up in a metal cage for 24 hours a day.
Because chimpanzees are capable of receiving cruel and unusual treatment or punishment that
engages 3 of the four aforementioned categories, Chimpanzees are capable of having an interest
in s. 12.

Chimpanzees and Canadian Law
It should not be surprising, given Canada’s geography and climate, that chimpanzees do not
feature frequently in Canadian jurisprudence. A Westlaw search reveals that the word
“chimpanzee” is only mentioned 22 times.470 Unfortunately, for the purposes of this discussion,
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none of these cases actually discuss the personhood of chimpanzees. The closest one comes to
finding a case where the personhood of chimpanzees is discussed comes in the case of R v
Radage.471 In this case, the Court was asked to determine whether the taxpayer’s son was eligible
for the disability tax credit. The court wrote:
It seems clear that at least higher orders of sentient beings have cognitive
faculties in greater or lesser degree, in the sense that they are capable of
rational problem solving and of responding to certain types of intellectual
stimuli in a manner that goes beyond mere instinctive reaction. Studies of
higher orders of mammal — chimpanzees, porpoises and certain other
mammals — indicate that the faculty of logical thought may be latent and
capable of development. Studies of non-human intelligence, however
enlightening they may be in attempts to determine the nature of human
intelligence, do not advance the enquiry that this court must make.472
While it is interesting that the court recognized that some animals are capable of higher level
thinking, it can be said that there is no Canadian jurisprudence that specifically supports the
proposition that chimpanzees are legal persons.

Chimpanzees and Foreign Jurisdictions
While there are no examples of Canadian jurisprudence that explicitly consider whether
chimpanzees are legal persons, there are a few examples from foreign jurisdictions, primarily
from New York State. This thesis has already mentioned Tommy’s Case, but it is useful to
examine the case in greater detail. Tommy’s Case began in 2013 when the Nonhuman Rights
Project filed a “petition for a common law writ of habeas corpus in New York State Supreme
Court to demand recognition of Tommy’s legal personhood and right to bodily liberty and his
immediate transfer to an appropriate sanctuary”.473 In support of this petition, the Nonhuman
Rights Project submitted affidavit evidence that demonstrated:
…chimpanzees possess such complex cognitive abilities as autonomy,
self-determination, self-consciousness, awareness of the past,
anticipation of the future and the ability to make choices; display
complex emotions such as empathy and construct diverse cultures. The
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possession of these characteristics is sufficient to establish common law
personhood and the consequential fundamental right to bodily liberty.474
At the end of an hour-long oral hearing, the New York State Supreme Court denied the
petition on the grounds that Article 70, which is the section of the Consolidated Laws of the State
of New York that provides for habeas corpus,475 does not apply to chimpanzees because a
chimpanzee is not a “person” under Article 70.476
The Nonhuman Rights Project filed a Notice of Appeal with the New York State Supreme
Court, Appellate Division, Third Judicial Department in January of 2014.477 The appeal argued
that the trial court erred when it denied the petition of habeas corpus because it did not properly
consider the meaning of “person”.478 The Nonhuman Rights Project then argued that a
chimpanzee is a “person” under Article 70 because the word “person” can refer to a wide range
of entities, including groups of human beings, corporations, a river in New Zealand, and
religious idols.479 Because chimpanzees are autonomous and capable of self-determination,
chimpanzees are therefore “persons” under Article 70 and therefore are entitled to be freed
pursuant to habeas corpus.480
The New York State Supreme Court, Appellate Division, Third Judicial Department denied
the appeal.481 The Court wrote:
While petitioner proffers various justifications for affording chimpanzees,
such as Tommy, the liberty rights protected by such writ, the ascription of
rights has historically been connected with the imposition of societal
obligations and duties. Reciprocity between rights and responsibilities
stems from principles of social contract, which inspired the ideals of
freedom and democracy at the core of our system of government. Under
this view, society extends rights in exchange for an express or implied
agreement from its members to submit to social responsibilities. In other
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words, "rights [are] connected to moral agency and the ability to accept
societal responsibility in exchange for [those] rights".482
… Needless to say, unlike human beings, chimpanzees cannot bear any
legal duties, submit to societal responsibilities or be held legally
accountable for their actions. In our view, it is this incapability to bear any
legal responsibilities and societal duties that renders it inappropriate to
confer upon chimpanzees the legal rights – such as the fundamental right
to liberty protected by the writ of habeas corpus – that have been afforded
to human beings.483
Despite the autonomy and cognitive faculties of chimpanzees, the inability to “bear any legal
duties, submit to societal responsibilities or to be held legally accountable for their actions” made
chimpanzees ineligible for legal rights, including habeas corpus. 484 The Nonhuman Rights
Project attempted to appeal this decision, but its leave for appeal was twice denied.485
After their leave for appeal was denied, the Nonhuman Rights Project filed a second habeas
corpus petition in which it was argued that chimpanzees do have the ability to bear duties and
responsibilities.486 The Nonhuman Rights Project also argued that the ability to bear duties and
responsibilities is not a precondition to legal personhood.487 This petition was denied.488
The Nonhuman Rights Project appealed this decision to the New York Supreme Court,
Appellate Division, First Judicial Department.489 The First Judicial Department ruled that:
…we find that the motion court properly declined to sign the orders to
show cause since these were successive habeas proceedings which were
not warranted or supported by any changed circumstances. 490
… Petitioner has filed four identical petitions in four separate state
courts in four different counties in New York. Each petition was
accompanied by virtually the same affidavits, all attesting to the fact that
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chimpanzees are intelligent, and have the ability to be trained by humans
to be obedient to rules, and to fulfill certain duties and responsibilities.
Petitioner has failed to present any new information or new ground not
previously considered. The "new" expert testimony presented by
petitioner continues to support its basic position that chimpanzees exhibit
many of the same social, cognitive and linguistic capabilities as humans
and therefore should be afforded some of the same fundamental rights as
humans.491
The First Judicial Department proceed to dismiss the appeal.492 According to the Nonhuman
Rights Project website, the Nonhuman Rights Project is preparing to appeal the decision of the
First Judicial Department to the New York Court of Appeals.493
The Nonhuman Rights Project filed similar petitions for habeas corpus with respect to other
chimpanzees.494 The Nonhuman Rights Project was not successful in any of these actions.
All told, there is no jurisprudence from foreign jurisdictions that support the proposition that
chimpanzees are entitled to be treated as legal persons. The few cases that consider whether
chimpanzees should have legal rights answered this question in the negative. The lack of foreign
jurisprudence that treats chimpanzees as legal persons militates against extending legal
personhood under s. 7 of the Charter.

Chimpanzees and S. 7: Conclusion
The purpose of this section was to demonstrate how the “Everyone Test” might work in
practice. After applying the “Everyone Test”, it appears that chimpanzees are capable of
enjoying the right to life, liberty, and security of the person.
With respect to the right to life, chimpanzees are a living organism and it is possible for the
state to end the life of a chimpanzee. Accordingly, chimpanzees are capable of enjoying the right
to life.
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It also appears that chimpanzees are capable of enjoying the right to liberty. When
considering whether an entity is capable of enjoying the right to liberty, it is necessary to
examine three factors: 1) whether the entity is autonomous; 2) whether the entity is capable of
making important and fundamental personal decisions; and 3) whether the entity is capable of
losing physical liberty. Chimpanzees satisfy the first factor: chimpanzees are autonomous. This
thesis reviewed a significant amount of zoological evidence that supporting the proposition that
chimpanzees are autonomous, including the fact that chimpanzees are self-aware, have
autobiographical selves that are stable over time, and have a brain structure that supports
autonomy.
With respect to factor 2, there is little evidence that chimpanzees make important and
fundamental personal decisions. As this thesis has indicated, the number of “important and
fundamental personal decisions” that have been recognized by Canadian courts is quite small. Of
the five important and fundamental decisions identified in this thesis, chimpanzees are capable of
making only one: creating shelter to protect oneself from the elements.495 However, given the
intellectual and cognitive abilities of chimpanzees, it is conceivable that as the number of
judicially recognized important and fundamental personal decision grows, it will become clearer
that chimpanzees make these types of decisions.
Finally, the third factor asks whether an entity is capable of losing its physical liberty. As an
organism with a physical body, chimpanzees are capable of losing their physical liberty. Indeed,
the loss of physical liberty is often the chief complaint of animal rights activists. When seen in its
totality, chimpanzees clearly satisfy factors 1 and 3, while partially satisfying factor 2. The
balance of evidence supports chimpanzees being capable of enjoying the right to liberty.
The “Everyone Test” also asks whether an entity is capable of enjoying the right to security of
the person. Chimpanzees are capable of enjoying the right to security of the person because
chimpanzees have physical and psychological integrity. Chimpanzees have physical bodies that
are capable of being harmed, have personal autonomy, are self-aware, and have the ability to
make decisions about one’s own life. These factors allow a chimpanzee to have a “body” of its
“own” much like each individual human has a body of its own. Similarly, chimpanzees also
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have psychological integrity because chimpanzees are capable of experiencing serious and
profound effects upon their psychological well-being.
Chimpanzees are more or less capable of enjoying ss. 8, s. 9, s. 10 and s. 12. It cannot be ruled
out at this stage that chimpanzees are capable of enjoying s. 8. Chimpanzees are autonomous and
privacy appears to be a meaningful concept to chimpanzees, at least from a theoretical
perspective. Additional zoological research is needed to determine whether privacy is
meaningful for chimpanzees. However, chimpanzees are capable of enjoying the s.9, s. 10, and s.
12 rights. Chimpanzees are capable of being imprisoned and detained, which makes them
capable of enjoying s. 9. Similarly, chimpanzees are capable of receiving state-sanctioned
punishment, which makes them capable of enjoying the rights under s. 10. Finally, chimpanzees
are capable of enjoying s. 12 because chimpanzees can receive cruel and unusual punishment
that satisfies at least three of the four judicially identified grounds.
Canadian and foreign jurisprudence militates against extending the definition of “everyone” to
include chimpanzees. No Canadian cases were found where a chimpanzee was recognized as a
legal person. Similarly, no cases from foreign jurisdictions recognized chimpanzees as a legal
person. In fact, American courts explicitly ruled that chimpanzees are not person.
All told, when the “Everyone Test” is applied to chimpanzees, there is a significant amount of
evidence that supports recognizing chimpanzees as “everyone”. Unlike fetuses or corporations,
chimpanzees are capable of enjoying the majority of the legal rights. While it is true that there is
no jurisprudence that supports legal personhood for chimpanzees, the evidence of capability to
enjoy the legal rights is so strong that the lack of domestic or foreign jurisprudence cannot
overcome it. According to the “Everyone Test”, chimpanzees should be included in the new
definition of “everyone”.

Impacts on Canadian Law
In the event that the new definition of “everyone” is adopted and some non-humans are
recognized as having s. 7 rights, there will be a number of impacts on the Charter. By identifying
some of these impacts in advance, it should be possible to lessen potential adverse consequences
of these impacts and provide a smooth transition to a broader application of s. 7. There are at
least four categories of potential impacts: 1) Do entities recognized under s. 7 get other Charter
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rights?; 2) are there changes to the substantive nature of Charter rights?; 3) is it necessary to
revisit previously settled Charter law?; and 4) How does s. 1 and s. 30 come into play?

Other Charter Rights?
If the word “everyone” includes non-humans, will these non-humans have other Charter
rights? If, for example, chimpanzees are “everyone” and have s. 7 rights, do they also have s. 2
rights? What about the rights contained in ss. 8-13? S. 15 rights? How do we determine which
rights a chimpanzee would have and the rights they would not?
The focus of this thesis was s. 7, so it is beyond the scope of this thesis to fully address this
question. However, some preliminary thoughts are appropriate. Given the focus on capability in
the jurisprudence, it would be logical to continue with this approach and determine whether an
entity has other Charter rights by asking whether the entity is capable of enjoying each specific
right. If the entity is capable of enjoying it, then it would be appropriate to grant that right to the
entity. If the entity is not capable of enjoying it, then there would be no purpose in granting that
right to the entity and no harm is done. The “Everyone Test” broadly follows this approach with
respect to the rights contained in s. 8, s. 9, s. 10, and s. 12. If an entity has rights under s. 7, that
entity likely also has rights under s. 8, s. 9, s. 10, and s. 12 because not only is there a special
relationship between s. 7 and the rest of the legal rights, but because the “Everyone Test”
explicitly considers whether an entity is capable of enjoying s. 8, s. 9, s. 10, and s. 12.
This approach would also work with respect to s. 2, which guarantees the fundamental
freedoms. By asking whether an entity is capable of enjoying s. 2 rights, it will ensure that s. 2 is
not granted in an overly broad fashion and will ensure that only entities capable of enjoying s. 2
rights will receive s. 2 protection.
A more difficult question arises with respect to s. 15 of the Charter, which guarantees the
right to equality. What does the right to equality mean with respect to non-humans? Are nonhumans capable of enjoying equality? Should non-humans have a right to equality? Can nonhumans even be treated equally? Would equality refer to equality between humans and nonhumans or just between the same type of non-human? The answer to these questions is not at all
clear and will require additional scholarship.
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Changes to the Substantive Nature of S. 7 Rights
Right to Life
If the scope of the word “everyone” is broadened, it is also likely that the substantive nature
of s. 7 will change. It is impossible to predict every possible change, but there are a few that are
foreseeable and merit comment. One possible change is with respect to the right to life. Given
the lack of the death penalty in Canada, it is not surprising that the right to life has not received
as much judicial consideration as the right to liberty or the right to security of the person.
However, if non-humans are granted the right to life, there are two possible changes that would
be significant.
First, if the right to life is awarded to non-humans, we might expect to see an increased
prominence of the right to life. The lives and deaths of non-humans are often controlled by
humans or corporations, particularly animals in zoos or research facilities. If chimpanzees have a
right to life, we might expect that public zoos or public research facilities could no longer
euthanize or otherwise end the lives of chimpanzees at their sole discretion. The right to life
might also require zoos and research facilities to alter their behaviour to accommodate for the
ruling in Chaoulli c Quebec, which states that the right to life is engaged when the risk of death
is increased by state action or inaction.496 These two considerations would also become
particularly prominent in the event than an animal normally treated as livestock, such as pigs, are
recognized as “everyone”. Could the right to life prohibit the breeding and slaughtering of
certain types of livestock? Ultimately, additional scholarship will be necessary to determine the
full implications of an evolving right to life.
The right to life might also be forced to evolve if artificial intelligence or another inorganic
entity is recognized as “everyone”. The right to life is “engaged where state conduct deprive[s] a
person of his life.”497 This is logical, but generally the word “life” refers to organic, carbon-based
entities. Is our current understanding of what constitutes “life” flexible enough to handle nonorganic, silicon-based entities like artificial intelligences, robots, or a digitally-uploaded
consciousness? These entities cannot be deprived of “life” because these entities are not “alive”
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in the traditional sense of the word. These entities also would not undergo death as it is known to
human beings, where the brain ceases to function and the body begins to decompose.
Because of this fundamental difference between an artificial entity and an organic entity, are
artificial entities capable of enjoying the right to life? Upon closer examination, artificial entities
may be able to enjoy the right to life despite the fact that they do not “die”. While an artificial
intelligence would not be able to undergo a biological death, an artificial intelligence could
nevertheless be destroyed. The hardware that supports an artificial intelligence could be
destroyed or malignant computer code could be introduced into its operating system. Provided
that the damage was sufficiently severe, a type of “death” might occur where the artificial
intelligence would cease to function as a conscious entity. While not an organic death, the
elimination of consciousness in this situation is the functionally same as in an organic death. It
would seem odd for the right to life to protect one but not the other. Our understanding of “life”
may need to evolve to keep pace with technological developments. One might imagine the right
to life evolving to no longer distinguish between organic and inorganic death, but rather focusing
on the destruction of autonomy and consciousness. One might say that the right to life is engaged
where direct or indirect state action deprives a person of consciousness or personal autonomy in
a permanent manner. This being said, it is too early to predict how the right to life might evolve.
Additional jurisprudence and scholarship will be necessary. At this point in time, it is sufficient
to merely point out that the content of the right to life may evolve as non-human persons are
recognized as “everyone” under s. 7 of the Charter.

Right to Liberty
We might also expect changes to the right to liberty. As this thesis has already explored, the
right to liberty protects the right of an individual to make important and fundamental decisions
about one’s life.498 If the Charter recognizes that non-humans have s. 7 rights, the type of
decisions that are considered “important and fundamental” may also change to reflect the
addition of non-human persons. For example, if an artificial intelligence is recognized as having
s. 7 rights, it is conceivable that the artificial intelligence will value different choices or options
than human beings. Perhaps it will be of great importance to an artificial intelligence to access
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the internet or interact with the physical or digital world in a particular manner. These types of
decisions could conceivably be framed as “important and fundamental personal decisions”.
While they are perhaps not the type of decisions that are important for human beings, they may
nevertheless represent important decisions for non-humans.
The right to liberty may also evolve to recognize the digital nature of artificial intelligence or
digitally uploaded consciousness. As this thesis has noted, the right to liberty protects against the
loss of physical liberty.499 An artificial intelligence, existing as software and living “in the
cloud”, would not necessarily have a physical body or be capable of losing its physical liberty.
However, just because an artificial intelligence could not lose its physical liberty does not mean
that an artificial intelligence could not lose its “digital liberty”. An artificial intelligence could
lose access to the larger digital world through the use of an AI box, which would prevent it from
existing outside a pre-determined area. An AI box could essentially be used to imprison an AI.
While the AI did not lose its “physical liberty”, it would lose its “digital liberty”. If an artificial
intelligence or other digital consciousness ever receives s. 7 protection, it will likely be necessary
to reexamine the physical liberty protections of the right to liberty.

Right to Security of the Person
The right to security of the person will also likely be forced to evolve, particularly with
respect to the protections of physical integrity. The right to security of the person is designed to
protect the physical integrity of the rights holder. It protects the rights holder from nonconsensual force applied by the state and it also protects personal autonomy.500 But what if the
non-human person does not have a physical body as we normally understand it? In the case of an
artificial intelligence, for example, physical integrity might not be present in the way we
conceive of it. This is speculation because an autonomous artificial intelligence does not
currently exist, but an artificial intelligence would likely not have a “body” in the way that
humans or animals have physical bodies. An artificial intelligence would consist of complicated
computer code, housed in either a centralized manner (e.g. a mainframe) or in a distributed
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manner (i.e. the artificial intelligence does not rely upon single pieces of computer hardware,
rather a distributed network of hardware).
Does the lack of a “physical body” mean that an artificial intelligence is unable to enjoy the
right to security of the person? At first glance, the lack of a physical body would undermine the
argument that an artificial intelligence can enjoy the right to security of the person. The right to
security of the person protects the physical body and protects the individual from state
interference. When one looks at the jurisprudence, one sees the primacy placed on protecting the
physical body from the application of non-consensual state force (i.e. medical procedures,
abortion, excessive use of force). However, the right to security of the person could be expanded
to protect the non-organic computer technology that an artificial intelligence relies upon for its
existence. Similarly, the right to security of the person could be expanded to protect the software
component of an artificial intelligence. An artificial intelligence would be composed of
sophisticated computer code and algorithms. If this computer code sustained damage, the
“physical” integrity of the artificial damage would be violated. Computer code for an artificial
intelligence is analogous to the DNA code of a human being. If the state used radiation to harm
the DNA of a human being, one would quickly declare the right to security of the person had
been violated. In the same way, the damaging of a computer code could violate the right to
security of the person.
If some non-humans are “everyone”, it is clear that the substantive nature of s. 7 rights will be
forced to evolve to reflect the nature of the newly protected entities. This is not necessarily a
negative because as discussed, the Charter is intended to grow and evolve over time.501
However, scholars must be mindful of potential changes to s. 7 rights. Additional scholarship
will certainly be needed as non-human persons are recognized as “everyone”.

Revisiting Settled Charter Law
If non-human persons are recognized as having s. 7 rights, it may be necessary to reexamine
previously settled aspects of s. 7 law. For example, it may force Canadian courts to reconsider
whether s. 7 places a positive obligation on the state to ensure s. 7 is not violated. To date, the
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Charter has been interpreted to only impose negative obligations upon the state and not positive
obligations.502 In other words, the Charter only requires the state to not perform certain actions
and it does not require the state to take positive actions. For example, the government must not
pass legislation that infringes upon the right to life by directly or indirectly risking the life of a
Canadian citizen. The right to life, however, does not currently require the state to provide goods
or services that would keep an individual alive.
An interesting issue arises with respect to this dichotomy between positive/negative
obligations if non-human persons are recognized as “everyone”. If non-human persons are
recognized as “everyone”, will the state be required to take certain actions to ensure that the s. 7
rights of non-human persons are not violated? This idea may seem counter-intuitive at first: why
would the recognition of non-humans create a positive obligation upon the state to act? This idea
can be most easily seen by way through example. Suppose that elephants are recognized as being
“everyone” under s. 7 of the Charter. Due to its climate, Canada is not a natural home for
elephants and therefore Canada does not have a wild, native elephant population. Elephants, if
they are in Canada at all, are under the control of zoos or other organizations. An elephant who is
under the control of a zoo raises two interesting question. Would the state have an obligation to
ensure that the elephant is provided with a certain level of living standards?
The answer to this question is not clear. Further complicating the question is if the elephant is
under the care and control of a private entity or corporation. Under normal circumstances, the
Charter does not apply between two private parties.503 In the case, the elephant would be a
private person. The zoo would also be a private individual. According to Charter jurisprudence,
the Charter would not apply in this instance and the elephant would not be entitled to Charter
protection. However, this situation appears unjust. The elephant is under complete control of the
zoo – the zoo controls the elephant’s physical liberty, schedule, socializing, and living standards.
The zoo would also likely have some form of ownership interest in the elephant. The idea of one
constitutionally-recognized entity completely controlling the life of another constitutionallyrecognized entity is unsettling. Even more unsettling is the idea of one constitutionallyrecognized entity “owning” another. The parallels to slavery would be difficult to ignore and it
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would be extremely disconcerting if this ownership situation would be allowed to continue. The
assertion that the Charter only applies when the state is involved might begin to lose its
credibility in this situation. It would be an odd legal defense to simply state that the zoo is
entitled to “own” another constitutionally-protected entity merely because the Charter does not
apply between private parties.
Supposing for a moment that the Charter would apply in such a situation – presumably there
was some form of permitting process allowing a zoo to own an exotic animal – the original
question is left unanswered. Would the state have positive obligations towards non-human
persons? As was already indicated with the elephant example, an elephant in captivity is
completely at the control of its caretakers. The elephant is physically confined to the space and
its living conditions are determined by its caretakers. What if the elephant’s caretakers did not
provide adequate living standards? Normally, the Canadian government is not required to take
positive steps to ensure s. 7 rights.504 However, in a situation where rights are being violated and
the aggrieved party cannot possibly improve the situation on its own, it feels just that the
government is obliged to take positive steps to ensure the s. 7 rights of the entity are not violated.
Notably, the Argentinian court in Asociacion de Funcionarios v GCBA ordered a “positive”
remedy for Sandra the orangutan in that case.505 After recognizing that Sandra was a person
under the Argentinian constitution, the court ordered that the Government of Buenos Aires take
steps to ensure la mayor calidad de vida possible – the highest quality of life possible for
Sandra.506 Naturally, if Canadian courts decide that there are some situations where the Canadian
government has positive obligations to protect the Charter rights of individuals, this would
represent a change from previous jurisprudence. Not only would such a change require the
government to dedicate resources, but it would also open up a new frontier of Charter law. One
could imagine additional lawsuits arguing that positive obligations are owed in other situations,
including towards human beings. As this thesis has stated, the purpose of this thesis is not to
explain or provide an answer to all possible consequences towards expanding the definition of
“everyone”. However, the possibility of positive obligations would represent a significant legal
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development in Charter law and should therefore be identified as a potential issue moving
forward.
It is beyond the scope of this thesis to answer these questions. However, it is necessary to be
aware that previously settled aspects of Charter law may be forced to change in the event that
the meaning of “everyone” is expanded. Additional scholarship is undoubtedly required to fully
consider the implications.

S. 1 and S. 33 of the Charter
As this thesis has noted in the prior three sections, expanding the meaning of the word
“everyone” to include non-human persons will have consequences. Indeed, governments may not
wish to deal with the consequences of such an expansion of rights. Governments may simply
wish to ignore such an expansion and continue treating non-human persons under the status quo
where only humans have Charter rights. There are two possible mechanisms by which
governments could ignore or limit the Charter rights of non-human persons: s. 1 and s. 33.
S. 1 of the Charter states:
The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by
law as can be demonstrably justified in a free and democratic society.507
S. 1 allows a government to justify a violation of a Charter right and carry on with its original
legislation or conduct.508
S. 33 of the Charter is also known as the Notwithstanding Clause. S. 33 of the Charter states:
33. (1) Parliament or the legislature of a province may expressly declare
in an Act of Parliament or of the legislature, as the case may be, that the
Act or a provision thereof shall operate notwithstanding a provision
included in section 2 or sections 7 to 15 of this Charter.509
S. 33 of the Charter suspends the effect of the Charter for a five-year period, which can be
renewed.
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Could either of these two sections be used to limit or eliminate the s. 7 rights of non-human
persons? At first glance, there is no reason to believe that these sections could not be used by a
government to limit the rights of non-human persons. Indeed, it is easy to envision situations
where these sections would be used. Suppose, for example, pigs – an animal that is considered
livestock and an importance food source – are recognized as “everyone” under the Charter.
Would the right to life protect pigs from being raised and slaughtered for the purpose of food
production? Given the importance of pork for nutrition and economic activity, it would be likely
that governments would immediately pass laws that infringed on the s. 7 rights of pigs or use the
Notwithstanding Clause to suspend the s. 7 rights of pigs. While this may seem like a logical
thing to do, the legality of such an action is not immediately clear. Can s. 1 of the Charter be
used to justify such an egregious violation of the right to life? After all, the violation would result
in the deaths of thousands of constitutionally protected entities. Could the Notwithstanding
Clause be used to suspend the right to life? Can the Notwithstanding Clause be used to suspend
the right to life of one particular species while allowing for its continued effect of another? While
s. 33 of the Charter makes it clear that s. 33 can be used to suspend the effect of s. 7, it is a
disconcerting thought to know that s. 33 could be used to justify the death of a constitutionallyprotected non-human person. The implications of granting s. 7 rights to non-human persons on s.
1 and s. 33 will be significant. It is beyond the scope of this thesis to offer an educated opinion,
but it is necessary to identify that s. 1 and s. 33 will also be impacted by the recognition of nonhuman persons.

Conclusion: Chapter 3
The purpose of Chapter 3 was to apply the new definition of “everyone” and the “Everyone
Test” to a non-human entity in order to demonstrate the functionality of this new framework.
This chapter also set out to identify some of the areas that might be impacted if the definition of
“everyone” is expanded to non-humans.
Chapter 3 applied the “Everyone Test” to chimpanzees and it was determined that
chimpanzees are capable of enjoying s. 7 rights and are accordingly “everyone”. Importantly, the
“Everyone Test” avoided the ambiguity associated with the Irwin Toy definition of the word
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“everyone, where it was impossible to determine whether an entity was “everyone” or not. The
“Everyone Test” provided a definitive answer on whether chimpanzees are “everyone”.
Chapter 3 also identified four areas where the new definition of “everyone” will impact the
Charter at large. If the definition of “everyone” is expanded to include non-humans, it is possible
that changes will occur in the following areas: 1) the granting of other Charter rights to nonhumans; 2) changes to the substantive nature of s. 7; 3) revisiting previously settled Charter law;
and 4) novel applications of s. 1 and s. 33 of the Charter.
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Conclusion
The purpose of this thesis was to demonstrate that the current interpretation of “everyone” in
s. 7 is no longer appropriate in 2017 and to propose a new, more suitable definition. Accordingly,
Part 1 of this thesis demonstrated that the Irwin Toy definition of “everyone” is problematic.
Fundamentally, the Irwin Toy definition of “everyone” contains a significant inconsistency.
Irwin Toy employed the “Capability Argument”, which states that only entities that are capable
of enjoying s. 7 rights are “everyone”. Irwin Toy also employed the “Human-Only Argument”,
which states that only human-beings are “everyone”. This is deeply problematic because nonhumans can be capable of enjoying the right to life, liberty, and security of the person. This leads
to the intolerable situation where a judge could not use the leading precedent for determining
whether an entity was “everyone”. A judge would not know whether to apply the Capability
Argument or the Human-Only Argument.
After examining these two arguments in detail, this thesis determined that a new definition of
“everyone” should be built with the Capability Argument. The Human-Only Argument is
inappropriate for several reasons. First, the Supreme Court of Canada placed more attention on
the Capability Argument. The inclusion of the Human-Only Argument appears to be something
of an after-thought or unsubstantiated assumption. Furthermore, the Human-Only Argument is
contrary to the Charter interpretive principle of purposive interpretation, is contrary to two
principles of fundamental justice, is contrary to a liberal-democratic society, does not take
foreign jurisprudence into account, and is incapable of dealing with technological innovations.
In response to the deficiencies of the Irwin Toy interpretation of “everyone”, this thesis
systematically reviewed appellate-level Charter case law where the meaning of the word
“everyone” was considered. This review resulted in the identification of 5 principles:
1. all live human beings who are physically present in Canada are
“everyone”;
2. for a non-human entity to fall within the ambit of “everyone”, the
non-human entity must be capable of enjoying the associated right;
3. the word “everyone” can have different meanings across different
sections of the Charter;
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4. examining jurisprudence from other domains of Canadian law or
jurisprudence from foreign jurisdictions is helpful; and
5. a purposive approach must be used when interpreting the word
“everyone”.
The identification of these five principles made it possible to construct a new definition of the
word “everyone”. To be consistent with these principles, the word “everyone” in s. 7 should have
the following meaning:
“Everyone” in s. 7 of the Charter includes all live human beings and all
other entities capable of enjoying the right to life, liberty, and security of
the person.
Because this new definition includes non-humans who are capable of enjoying s. 7 rights,
there must be a framework for determining whether an entity is “capable”. By examining s. 7
jurisprudence, this thesis proposed the “Everyone Test” as the means for determining whether an
entity is capable of enjoying s. 7 rights. The “Everyone Test” asks:
a. Is the entity capable of enjoying s. 7?
b. Is the entity capable of enjoying the rights contained in ss. 8, 9, 10 and
12?
c. Has the entity been recognize as a person in other areas of the law (e.g.
family law, property law)?
d. Has the entity been recognized as a person in foreign jurisdictions?
The new definition of “everyone” and its associated “Everyone Test” eliminates all of the
deficiencies of the Irwin Toy interpretation of “everyone”. It is logically consistent, it accords
with Charter interpretative principles and the principles of fundamental justice, it does not
undermine liberal-democratic society, it takes into account foreign jurisprudence, and it provides
enough flexibility to account for future technological innovations.
To demonstrate the functionality of the “Everyone Test”, this thesis applied the framework to
chimpanzees. Based on a cursory analysis, it is clear that the word “everyone” should include
chimpanzees. While domestic and foreign jurisprudence does not support the proposition that
chimpanzees are “everyone”, chimpanzees are largely capable of enjoying the right to life,
liberty and security of the person. Chimpanzees are also capable of enjoying s. 9, s. 10, and s. 12.
There remains some question as to whether chimpanzees are capable of enjoying s. 8. When
applied to chimpanzees, the new definition and “Everyone Test” worked as intended. It provided
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a systematic approach that can be applied by judges for considering whether a non-human entity
is “everyone”. Recognizing the s. 7 rights of non-humans is a significant development.
Accordingly, this thesis identified four areas for consideration:
1) whether other Charter rights would be extended to non-human entities
who have received s. 7;
2) whether the substantive nature of s. 7 would change in response to the
recognition of non-human entities;
3) the possibility of revisiting previously settled Charter law; and
4) the potential application of s. 1 and s. 33.
All of these areas require additional scholarship to fully determine the consequences of
recognizing non-human persons as “everyone”.
Despite the unknowns, the new definition of “everyone” and the “Everyone Test” can serve as
an important framework moving forward. Zoology and computer science are progressing at a
rapid speed and it may not be much longer before the Charter is forced to reckon with nonhuman persons. This thesis can serve as an important tool for navigating these difficult questions
and can perhaps be used to be build a better, more consistent Charter.

