Examining the Provisions of Section 87 of thdian Actas a

Means to Promote Economic Participation and Treaty Implementation

by

Myra J Tait

A Thesis submitted to the Faculty of Graduate Studies of
The University of Manitoba

in partialfulfilment of the requirements of the degree of

MASTER OF LAWS

Faculty of Law
University of Manitoba

Winnipeg

Copyright © 2017 by Myra J Tait



ABSTRACT
Canadian courts, despitecognition in theCanadian Constitution, 198ghat treaties are to
govern the CrowsAboriginal relationship, continue to develop principles of interpretation that
narrow Aboriginal and treaty rights, including the taxation provisions oflidean Act In
Robertsonthe Federal Court of Appeal, buiilg onMitchell v Peguisarticulated a Ohistoric and
purposiveO analysis, by reliance on a distinctive culture test and an ascribed protection rationale,
thereby abrogating the fundamental treaty relationship. As a means to fuller implementation of
the sprit and intent of Treaties, taxation provisions must be interpreted in a-teatgliant
manner. The potential for economic participation through a proposed Ourban reserveO on the
Kapyong Barracks in Winnipeg, Manitoba, as part of a Treaty 1 settleimeigcussed as a case
study, and compared with similar developments in New Zealand, andéaitangi Tribunal
settlement, as an example of treaty compliance in economic development.
Key words: Indian Acs87; EEonomic devepment; Historic and purposiv&ax exemption;

Numbered Treaties; Treaty interpretationye@ity implementation; thhan reservesjNative
Leasing Service¥Kapyong; Waitangi Tribunal.
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Chapter 1 BPlntroduction

Olnevitably, there are distortiomsnissions, erasuseand silences in the archive.

Not every story is told®.

There remains a persistent myth, despite livintnenOinformation age®, thaians do
not pay taxesWhile there is a grain of truth to this belief, ifas from the whole truthwhere
Aboriginal peoples fit in CanadaOs story, both legally and socially, remaitg dogiested.
Many of the stories that collectively narrate how Canada became the nation it indgday
simply passed from memory as insiggant remnantf a time gone by, never to find a way into
the annals of Cana®s collective memo@ther stories, however, reflecting the impact of a
discoursedominated by colonialisyrare distorted adeliberatelysilenced, resulting in a record
thatis difficult to integrate into modern law and policy. Situating #amination of Indians and
taxationinto a fuller historical and legal context, the tax exemptions available to Irtdidangs
are more properly understood as a reflection of a treatyoredhip and not normative Canadian
tax law.

Accounts of the CrownOs dealings with Adioal peoples have been told and retedd
reinforcethe grand project of colonization. The historic rationale, official or othernfis
CanadaOs Olndian polfoydd its expression in Indian Residential Schaibls,Pass systerand

other law and policy regimes aimed solely at First Nations pedples. today, théndian Act

! Rodney GS Carter, OOf Things Said and Unsaid: Power, Archival Silences, and Power in SilenceO, 61 Archivaria
215 at 216.

2The term, OIndianO, is used in its legal sense, as definedibgisineAct s 2(1) and s 6, and differentiates those to
whom thelndian Actapplies, namely OlndiansO, from other Aboriginal peoples, including Inuit, MZtis, and other
nonregistered persons of Aboriginal descent. The Court has made clear distinction as to the applicability of the
Indian Actin Reference whether Olndighéncludes OEskim¢f®39] SCR 104, anBaniels infranote 4. Where
appropriate, the preferred terms of OFirst NationsO, OAboriginalO and OlndigenousO peoples are also used.
®Indian ActRSC, 1985, c-b.
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governamost aspects of the lives of India@scer time, the net effect has been an inaccurate and
often denigrating record of Aboriginal peoples, creating a deep well from which lawmakers
continue to draw. This perspective has contributed more than any other single factor to the
continued uncertaintgnd confusion regarding the inherent legislative intent and practical
application of section 87 of tHadian Act

Throughout CanadaOs history, as we were most recently reminded in the Final Report of
the Truth and Reconciliation Commission, the Criimst the British and now Canadibirhas
in so many ways utterly failed Aboriginal peoplés.noted by Supreme Court Justice Abealla
Daniels v Canada (Indian Affairs and Northern Developmédis the curtain opens wider and
wider on the history of Canada@stionship with its Indigenous peoples, inequities are
increasingly revealed and remedies urgently sought. Many revelations have resulted in good faith
policy and legislative responses, but the list of disadvantages remains fobhisti©
particularlyevidentin the CrownOs failure to uphold its treaties with First Nations as solemn
agreements. More specifically, as Odistortions, omissions, and erasuresO in the legal record
concerning treaties compiled from the earliest days of confederataindingthe period
following recognition of treaties iBanada@BonstitutionAct, 1982° the true nature of the
crownOs treaty relationship with First Nations has been obfuscated and misconstrued.

Unsurprisingly, the Crown used legislation to supplantghié relationship, even as the ink was

*[2016] SCC 19Daniels] at para 1.

® ConstitutionAct, 1982 being Schedule B to tH@anada Act 1982UK), 1982, ¢ 11 Constitution Act, 1982

® The courts use of the legal notion®@$ui generi® extends beyond the lexical meaning of something being
OuniqueO, although the court has not articulatefditiseope or implications of invoking this term. For example, the
term has been used @uerin(infra note 11) at 385&ui generididuciary duty on the part of the Crowri©Van

der Peefinfra note 10) at para 115s() generiroprietary interest fi land] which gives native people the right to
occupy and use the land at their own discretionO, apdlgamuukw(infra note 41)applyingVan der Peetat para

3): Olnvan der Pegtl held that the common law rules of evidence should be adapted tot@lketount theui
generisnature of aboriginal rights.O

It is noteworthy that the courtOs ussuifgeneriss not confined to Aboriginal law, but also appears in a variety of
contexts, including characterizing certain judicial decisions, terms inamhdrmv, and certain facets of civil
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drying on the very treaties that were to form the basis of this relatiofshigall points out the

inconsistency of the solemnity of the treaty process with the CrownOs use of legislation

governing Indians:
The assumpbn that the Indian Act would apply as it stood was reflected in comments
made by treaty commissioners at Treaties 6 and 7. Herein lay the basis of a major
misunderstanding between the government and treaty commissioners on the one hand, and
the Indians orthe other: the government assumed that its Indian legislation operated prior
to the treaties, framed them, and formed the context within which they would be
interpreted; the Indians negotiating these treaties had never heard of that legislation,
considerd the treaties to be primary, andwaato consider the Indian Act as either
subordinate to the treaties or an illegal imposifion.

Today, however, under tmmtionalprotections of section 25 and 35 of thenstitutionAct,

1982 a more accurate contextization of CanadaOs Indian polisiyould be possiblén other

words, even if legislation intended to strip First Natiohtheir land and rightghe treaties must

now be interpreted in a manner consistent wighiionour of Crown, to account fttre pomises

of the teaties
Such is the case for the tax exemption provisions dfdlian Act Using the lens of the of

the historic treaties, and the application of the spirit and intent evident therein, the tax provisions

for First Nations peoplé$specifically, but not necessarily onipdians so recognized by the

Indian Acl are best understood a component of a treaty relationship that was prospective,

rather tharconcessionargt the conclusion of land cession negotiations. It is argued herein that

liability. See for exampleGilman v The WorkerOs Compensation Bgd@B7] SCR 50, which deemed a lower

court decision to be Oof a special character, but that [the costs order] must be taken to be@irgerdai®. In

149244 Canada Inc v Selick994 CanLll 6132 (QC CA), the court found the contract in question hewi gederis
qualityO. IrGodbout v PagZ2017 SCC 18, involving an automobile accident and bodily injury, the court stated: Ol
am of the opinion that the appropriate causal link in the context of the compensation scheme established by the Act
cannot be the same as or be derived from the oh@riaails in the general law of civil liability: it Bui generisin
nature. It must be given a large and liberal interpretation that will further the ActOs purpose, although that
interpretation must also be plausible and logicalO (at para 28).

For further consideration of the ternsud generi® in Aboriginal law contexts, see: James StkZj Youngblood
Henderson, OSui Generis and Treaty CitizenshipO, 6:4 Citizenship Studies, (2010), 415; and James StkZj
Youngblood Henderson, Olnterpretiigi GenerisTreatiesO, 36:1 Alberta Law Review, (1997) 46.

" DJ Hall, From Treaties to Reserves: The Federal Government and Native Peoples in Territorial Alberta, 1870
1905 (Montreal: McGillQueenOs University Press, 2015) at 39.
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section 87 of théndian Actis an indication of theunderlyingspirit and intent of the Numbete
Treaties, the latter beirgyi generisagreements, which envisioned both economic participation
andcontinuingprosperity for CanadaOs FiXsttionspeoples.

Historically, both Parliament and the Court have discounted the treaties, necessarily
creating @stortions, omissions, and erasuresO in the meaning and implications tretityse
relationships. Wh the entrenchment of the treatieghie Constitution Act, 1982he CrownOs
recognition of existing Aboriginal and treaty rights, at least notionallyst now meea higher
standard. Nevertheless, there remains much work for the Crown to do, in order to uphold its
treaty obligations. In the absence of Parliamentary leadershigotimé continues to identify,
and inelegantly strain to fithis gap wihout overstepping its role.

When deliberating upon thiax exemption for Indians pursuant to section 87 ofridean
Act, the Federal Court of Appeal was recently confounded by itdaskrof appreciation for the
historical context that gave rise to the exemption, and was left to speculate on the legislative
objectives of the provisioiGenerally, théndian Actprovisions provide an exemption from
taxation on an OlndianO, as definethbyAct, and certain types of personal property held by that
Indian. The primary determinant of the application of the provisions is that property must be
located Oon a ReserveO, which for intangible property like employment or interest income, is
difficult to situate precisely. THadian Actfurther provides protections from seizure or other
means of loss of the aforementioned property. In 2012, the questiderpfatation of these
provisionsonceagain came before the Federal Court of Appééiting for a unanimous court,
JusticeEvans considered the purpose of section 87ainada VRobertsorbut conceded: Olt is
easier to say what the purpose of section 87 is not, than to state positively wiaiibsent a

clearer sense of legislative objectitiee juggling of multiple connecting factors is apt to result in
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arbitrary results. Nonetheless, our job is to apply the settled law to the facts before us as best we
can.®Appeal Court Justice Pelletiarotea concurring opinion

While the objective bs. 87 of the Indian Act R.S.C. 1985 & isfar from cleay one can

say that it must have been intended to protect or enhance IndiansO economic interest in
their reserveE[through] one of the few business activities open to residents of that reserve.
Elf s. 87 is intended to protect, in sommdefined waythe ecaomic patrimony of

Indians in relation to their reserves, | can think of no circumstances in which its application
would be more appropriate than it is in this case.

Viewed strictly as a statutory tax provision, the exemption makes little sense. Thus, the gap
explicitly identified inRobertsonand evidenced throughout jurisprudence dealing with sections
87 to 90 of théndian Act,begs for judicial, if not legislativeclarification.

Identifying the legislative objective of these tax provisions for Indians necessitates a return
to the beginning of the story. To borrow the words of Chief Justice Lam@ngvior the
majority of the Supreme Court of Canad&k vVan de Peet

Ewhen Europeans arrived in North America, aboriginal peoplese already heréving

in communities on the land, and participating in distinctive cultures, as they had done for

centuries. It is this fact, and this fact above all others, whichrategaaboriginal peoples

from all other minority groups in Canadian society and which mandates their special legal,
and now constitutional, statl

Chief Justicdeamer was partly right in this assessment. Aboriginal peoples were here first,
which groundgertain land and Aboriginal rights. The more important truth, however, is the fact
of the indigeneity of Indians required the Crown to negotiate its pregeiicetle Island. This
Ospecidegal statu€is now understood to have formed the foundatioBaadian Indian law

and policy, albeit one that has been marred by prejudice and ruthless colonial abufbitson
nevertheless a relationship that began with treaties. Jurisprudence since 1982 indicates that the

Supreme Court of Canatlas raised expectans for its own consideration of the treaties, giving

8 Canada v Roberts2012 FCA 94 (CanLlIJRobertsohparas 45 & 51 (emphasis added).
° Ibid paras 91 & 92 (emphasis added).
1071996] 2 SCR 507\an der Pedtat para 30, (emphasis in the original).
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recognition to the fact that Aboriginal peoples have their own perspectives, and which the Court
suggests are equally legitimate and requiring accommodation. This proposition, one that has
consistentlybeen held by Aboriginal peoples, gained traction in 1984 witistexinv The
Queen! decision, and continues to resonate in subsequent jurisprudafibée having due
regard for OAboriginal® perspecfivas the Court iR vSparrow® termed therfiil remains to be
fully achieved by the Courtspnsequentlyglobalindigenous scholarship and Aboriginal
perspectivesf the treaties and the rights protected by those special agreements, have much to
contribute to understanding the historic basis forilkdéan Acttax provision. The intrinsic
connection between Aboriginal peoples and their traditional territdbtieyondindian Act
ascribed ReservBisand the rights thdlow from that relationship, islowly becoming apparent
to jurists and legislators alike.

Searching for the elusive Opurposétbe provision, various theories have been advanced.
The court has focused on determining the locatiosi{og of property, and indicia that connect
that property to a reserve, in order to apply sectioW8th the 1992Williamsv The Queeli
decision in hand, wherein the Supreme Court outlined the OConnecting FactodedlestO,
Oliphant, for example, consider¢he Onature and historical originéthe present tax
exemption. He concluded:

In contemplating therigins of the statutory exemption we are able to account for the

existing policy rationale, which must be understood if reforms are to be undertaken on the
present system. It is clear that the CrownOs original aim in providing the tax exemption was

1111984] 2 SCR 335Guerin.

2The Supreme Court continues to retreat from this positioklitchdl v Peguis Indian Ban{1990] 2 SCR 85

(infra note 21), a tax case discussed below, the Court denied the possibility that the Oaboriginal perspective® could
ever Qalter the basic structure of Sovekrdigian relations [nor are] aboriginal peoples Eoutsithe sovereignty of

the CrownO (p 109). silhgotOin Nation v British Columbiafra note 26, the Court diminishes the utility of the
OAboriginal perspectiveO when considering Aboriginal practices, but instead as an understanding of practices
needing ® be Oapproached from both the common law and Aboriginal perspectivesO (at para 49) and qualified by
Othe perspective of the broader publicO (at para 81).

3R v Sparrow[1990] 1 SCR 1075parrow.

1 williams v The Queerj1992] 1 SCR 877Williams.
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to sheld Indians until such time as they were able to be included in CanadaOs commercial

mainstream. The very fact that the exemption still exits, largely unchanged since 1850,

would suggest that the original policy was a failure and that it is time to rekthngs for

the future™®
From this perspectiv®liphant dismissethe argument that tHadian Acttax exemption should
be construed as an Aborigiror treaty right, andonceded thaDthe tax exemption is regarded
solely as a creature of statut8®loreover, the failure of the Canadian government to fully
assimilate First Nations people bewes the justification to ertie sui generigelationship
between the Crown and Indians. Nevertheless, he raises several important jurisprudential
developments and pasting issues worthy of further discussion herein.

Similarly, RichardJohnson sought to settle some of the Ouncertainty as to when and how
the provision appliesthHe considered the developing Constitutional framework for Aboriginal
and treaty rights, idfocused squarely on the CrownOs Oprotectilee@ver First Nations
peoples. Writing in 2003, aft&¥illiams, but beforeBastiert® andDubZ® (which diminished the
commercial/economic mainstream analyisussed beloyyJohnson settled for the Oprotecti
rationale® as articulatedviitchell v Pegui& and applied ifWilliams,and rejected arguments
based on treaty rights, inherent Aboriginal sovereignty, or a Oloose goid pfo quofor the
surrender of Indian land$®&working from the premise th#te Opurpose of the provision tells us

how the provision ought to workldhnson concludetthat it is] apparent that the main problems

are in the judicial interpretation and application of the provisfithis conclusion, Johnson

15 Joel J Oliphant, OAnalysis of the Positive Tax Law Affecting First Nations in the Context of Canadian Tax
Eolicyc') (LLM thesis, University of Manitoba, 2000 [unpublished]) [Oliphant] &®@ootnotes removed).
Ibid at 30.
' Richard Johnson, OSectiohd@ the Indian Act: Purpose, Problems, and SolutionsO (LLM thesis, York University,
2003 [unpublished]) [Johnson].
!8|nfra note 41.
9nfra note 42.
?nfra note 24.
2 Johnsorsupranote 17at 6.
?? |bid at 3.



proposedh simplifiedsitustestto determine the location of intangible propedgsentially
accepting the courtsO often conflicting and disparaging rationales.

It is my assertion that the Numbered Treaties envisioned not only economic participation in
the broader Canadia@tonomyfor First Nations but also economic prosperity. The present dire
socioeconomic condition& so prevalent o todayOs Indian reserves, should form neither the
basis for the continuance, nor the rejection, of an economic benefit to those whoovisiens
apply. These conditions are simply irrelevant to the interpretation of the provigiomsterpret
treaty promises through the lens of Indigenous peoplesO poverty, effectively normalizes the
existing impoverishment, which frankly should have earing on theanalysis. Clearly, there is
a Oprotective@ement to the tax exemption provisidosthose who are able to benefit from
them but it is important to differentiate between colonial policy and treaty promises. From this
vantage, | argue thaather than reflecting an overarching, paternalistic purpose, the provisions
are intended to preserve the economic independence of First Nations peoples that existed at the
time of treaty, both communally and individually. Simply put, by protecting theslan which
Aboriginal peoples depend, treaties were intended to protect a way of life and an economy built
on sustainability. From the viewpoint of the Indians, treaties were a way to accommodate the

coming influx of immigrants and settlers, to presehartautonomy, and not to create perpetual

% gee for example: Statistics Canada, OAbaideoples: Fact Sheet for CanadaO, 2015, online:
<http://www.statcan.gc.ca/pub/856-x/89-656-x201500teng.htm>.

The National Aboriginal Economic Development Board, OThe Aboriginal Economic Progress Report 20150, 2015,
online: <http://www.naedicndea.com/reports/INAEDBprogressreportjune-2015.pdf>.

David Macdonald and Daniel Wilson, Canadian Centre for Policy Alternatives, OShameful Neglect: Indigenous
Child Poverty in CanadaO, 2016, online: <https://www.policyalternatives.ca/sites/default/filesfuploads
publications/National%200ffice/2016/05/Indigenous_Child%20_Poverty.pdf>.

Statistics Canada, Rochelle Garner, Gissle Carriere, Claudia SanneirtihOThe Health of Inuit, MZtis and First
Nations Adults Living OffReserve in Canada: The Impact of See@mnomic Status on Inequalities of HealthO,

2015, online: <http://www.statcan.gc.ca/pub@22-x/82-622-x2010004eng.htm>.

United Nations, Human RightOffice of the High Commissioner, Olnternational Covenant on Civil and Political
Rights, Human Rights Committee, Concluding observations on the sixth periodic report of CanadaO, 2015, online:
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Doathlaspx?symbolno=CCPR%2FC%2FCAN%2FCO
%2F6&Lang=en>.
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dependency. Thus, when treaties were signeck thias no need for an economic Oleg ap@s
Mitchell puts it, Oto remedy the economically disadvantaged position of Indians by ensuring that
Indians may acquirdyold, and deal with property in the commercial mainstream on different
terms than their fellow citizeng®ronically, instead of fostering protection of Indians and their
property, the provisions are a means to the economic assimilation of Indians.

If treaty relationship, which arenow constitutionally acknowledgédarefoundational to
discerning the legislative intent of thedian Acttax provisions, then a few possibilities emerge.
It may be tempting to declare the whole of th&ian Actmerelya stae-sponsored campaign of
cultural genocide (supporting those who argueepeal the entire act), deeming the OprotectiveO
elements of the act pure sslrving paternalism. Howeveg suggest thathile the Crown was
negotiatingtreatieswith First Natias, its intent to rely ofegislation to deliberately dispossess
Indians of their lands, strip them of every mg#o live and prosper, amdmpulsorily
enfranchise them into the largeationstate?® should put the Hnour of the Crown intserious
guestia. For by doing so, the Crown is exposed as having complete disregard for its own sacred
agreements, rendering the entire treaty process &'riise the very fact that taxatiomas a
consideration from the earliest days of treaty relationships that should lead one to reconsider

such a position. From tradternative perspective, fifie Indian Act including the tax provisions,

24 Mitchell v Peguis Indian Ban[990] 2 SCR 85Wlitchell v Peguiat 131.

% This includes th&oyal Proclamation of 1763 infraote 109, pre&onfederation treaties, the Numbered Treaties,

and modern traties.

% Under theindian Act enfranchisement through military service, attainment of an education, marriage to a non
Indian man, or other stipulations, resulted in the loss of Indian status, loss of membership in a band, and loss of all
rights and priviéges, such as the ability to reside on a Reserve.

2" See alsoPaulette et al v The Quegfi977] 2 SCR 628; during the 1970s planning phase of the proposed
Mackenzie Valley pipeline, Canada denied that Treaty 8, signed with the Dene of the Weledeh &b ARegion

of NWT, had conferred rights on Dene to enable them to protect their territories, but rather took the position that the
agreements were no more than land cession agreements. The Supreme Court of Canada agreed with the Crown.
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Oare an expression of the will of Parliaméhtien what legal meaning did any of tireaties
have for aCrownthat must always act honouraBly

This point of intersection betwedme treaties and statutes is the starting point to resolve
the question of legislative intent in Indian policy. It is importaotyever, to be mindful of the
apparent prejudice that has infused both law and policy. For example, the archetype of the OpoorO
Indian continues to echo through jurisprudence, such@eéalma v The QueEndespite being
overturned by subsequent law, theersion to the OwealthyO Indian continues to infltfemce
opinions ofboth jurists andhe general public. Hence, the Oprotect, civilize, assimilaedls
of Indian policy continue to linger, resulting in more Aboriginal peoples being marginalized and
excluded from traditional territorygnd continued losses family connections, cultural ties,
opportunities for economic participatioand ultimately human dignitfrhe CourtOs narrow
interpretation of théndian Acttax provisions is but one indicid where the Court has lost sight

of the foundational nature of the treaty riglaship.

Taxation, the Thin Edge of the Wedge
It should be understood from the outset that whildridean Actis of primary
consideration herein, this is not a defence @t par present) Indian policy. What is considered
is the existing statutgrregime governing taxation of Indigrtee jurisprudence that has
interpreted it, and thgui generi<Crown-Aboriginal relationship as it pertains to taxation. Thus,
this is neither an argument advancing the merits of maintaining the existing legislation, nor is it a
defence of the grievous oppression of Aboriginal peoples effected throulgididoe Act While

the court struggles to fashion a modern, more palatable rationale for the tax exemption, it is

2 Mitchell v Peguisupranote 24 at 143.
2 |nfra note 193.
30 sSee Tobias infraote 362.
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essential to understand that the CrownOs relationship with First Nations neither starts nor ends
with thelndian Act

In addition, larger questiong mdigenous identity, and how Ostatha®been defined and
controlled by the state through thlian Act cannot be addressed in any depth within the scope
of this work, despite its obviouslevance to the application lwidian Acttaxation provisions.

The ransnational nature of Indigenous identity, having been erased or misconstruelthdretine
Act, and distorted to finto a catchall designation of Ostatus Indi@@®perspective offensive to
many Aboriginal peoples. Nevertheless, this is the appéaddfinition to which the tax
exemption currently applies. Moreover, Aweaty Aboriginal nations, now realizing some legal
recognition of Aboriginal land titlé" and thus having authority to govern over certain matters of
their own affairs, have beenalewith in tandem to treaty nations in timglian Act Although

this muddling of Indigenous identity calls into gtien the courtOs ability to accurately situate
stautory taxation provisions intolastorical perspective, again, it should be left tdigaent

and the affected nations to negotiate as treaty partners. However, given the Supreme Court
decision inDanielsin 2014, which can be read as conflatMgtis identity with enfranchised
(that is, nopstatus) OlndiansO, historical context agaighsyhielevant to understandinghose

tax provision wasriginally envisoned, if treaties indeed contemplated exemptfdns

Finally, this work also will not address larger considerations concerning the lack of
relationship of some Aboriginal peoples to their traditional territories, who by law or
circumstance may have little or no direct connection to a reserve or theiotraliérritories.
Again, there is an obvious relevance to how the provisions are applied, when considering the

circumstances that have removed Indians from their traditional territoeyndian Acthas

*! See for exampleTsilhgotOin Nation v British Columb2014 SCC 44.
%2 Daniels supranote 4 at 50, which reads: OThe first declaration should, accordingly, be granted as requested. Non
status Indians and MZtis are OlndiansO under s. 91(24) and it is the federal government to whom they can turn.O
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negatively impacted understandings of Aboriginahtdg, and by extension the legal
recognition of that identity, thereby disrupting the connection of individuals and Indigenous
nations with their territory. Again, despite the fact that Indian OstatusO has been controlled by the
state and has a direct loeg on whomindian Acttax provisions presently apply, addressing this
disconnect i®eyond the scope of this work.

It is hoped that this examination of the legal and political basis for tax exemption will help
embolden the present judiciary to position treaties -vis taxation of Indians, and redirect the
CrownOs attention to treaties as foundational to its redhtpwith Aboriginal peoples. Where
omissions and erasures of an accurate record of this treaty relationship have coloured previous
jurisprudence, they must be corrected. Apparent in the CrownOs tenacious reluctance to uphold
Aboriginal and treaty right@nd moreover its unrelenting response of meeting claims about
Aboriginal or treaty rights with legal acrimony, it is disheartening that Parliamertdrigady left
the shaping of its relationship with Aboriginal peoples to the courts. Although a powerful
normative socieeconomic instrument, taxation of OlndiansO has been likewise relegated to the

courts to define and determittes applicability of the provisionsn todayOs modern context.

Outline of Chapters
In the chapters that follow, it will be arguttht the elusive legislative objective of
sections 890 of thelndian Act being those concerning the tax exemption provisions for
Indians as defined therein, is evident in the original terms of the Numbered Treaties. Treaty Five
is of particular interestlue to its relevance to tiRobertsordecision. Treaty 1, as it relates to
Crown breaches of the treaty and the impact to economic development, is also considered. The

Indian Actis relevant in consideringeveral types dbxes, including taxation @mployment
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andinvestmenincome excise and sales taxgspéied to retail goods sold oreRerve, and
finally, propertytaxes for business situated oaserves. Chapter 2 will provide an overview of
the existingndian Actprovisions and early jurispruden@nd their genesis as an expression of
the Canadian government Indian policy. Inconsistencies in the CourtOs current line of
interpretation will be discussed. Chapter 3 will discusaifiliams Oconnecting factorsO test,
and the jurisprudential OfalitCrreated by the introduction of considerations that | argue both
exceed Brliamentary intentions and disregdineé treaty relationship. Chapter 4 will provide a
close reading of thBenoif* case, and what the court did, and did not, determine regarding a
treaty right to tax exemption. The most recent Federal Court of Appeal decisions are also
discussed, includinBastien DubZ andRobertsonChapter 5 will examinparts ofthe historic
record of amendments to thadian Act as they pertain to sectio$-90. As a basis for Indian
policy, this history informs the CourtOs interpretations of the taxationiprs/isowever
misplaced| will discuss the historical legal and policy context of ltidian Actprovisions,
including the rationale for thiemdian Act, and government assessments of those poligeésvis
the Royal Commission orAboriginal Peopled® and theFinal Report of thdruth and
Reconciliation CommissiofifRC).>** Chapter 6 will discuss ways and means of moving forward.
This chapter presengscase study of the OKapyonegal saga, which | argue createssh
injustices by interfering with economic opportunities for Aboriginal prosperity and bolstering
public resistance to economic participation by Aboriginal peoples. A discussi@atyf t

implementation and the Treaty Land Entitlem®ptocess in this context will be undertaken. For

33 Infra note 254.
34 Infra note 196.
35 Infra note 39.

38 Infra note 464.
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the purposes of comparison, New Zealaidd€sty of Waitandf is also presented as an example
of how M!ori have overcome similar challenges to economic participa

The primary goal of this work is to question the assumptions that have historically
informed the Court regarding the purpose and application of the tax provisiondrafireAct
Understood contextually, it will be shown that the provisiatisoutside of CanadaOs notional
Income Tax A&t doctrine, and are best situated within Canadai@gnerigreatyrelationship
with First Nations peoples. As a nation, Canada is at a crossroads; begaato live like we
are all Otreaty peoplefd we carchoose to perpetrafeesh injustices upon First Nations
peoples. The Final Report of the TRC succinctly set out this challenge:

Oln 1996, thReport of the Royal Commission on Aboriginal Peoptged Canadians to

begin a national process of reconciliatthat would have set the country on a bold new
path, fundamentally changing the very foundations of CanadaOs relationship with

Aboriginal peoplesk.In 2015, as the Truth and Reconciliation Commission of Canada

wraps up its work, the country has a rare sdathance to seize a lost opportunity for
reconciliation.®
This work illustrates how pervasively colonial norms have frustrated, and continue to frustrate,

relations among Aboriginal peoples and ##dvoriginal Canadians, and provides one example to

illustrate how treaty implementation mighgsolve some of this conflict.

3 Infra note 503.

¥ ncome Tax AGtRSC 1985, ¢ 1 {(BSupp) [TA].

%9 Truth and Reconciliation Commission of Canadanouring the Truth, Reconciling for the Future: Summary of
the Final Report of the Truth and Reconciliation Commission of Caf\@@aipeg: Truth and Reconciliation
Commission of Canada, 2015) [TRC Final Bepat 7.
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Chapter 2 BIndian Act Provisions and Early durisprudence

The Supreme Court of Canadacisions oNowegijickv R®in 1983,Williamsin 1992,
BastienEstate v Canada andDubZv Canadan 2011 andthe Federal Court of Appeal
decision ofRobertsonn 2012, inform the current framework for the Canada Revenue Agency
(CRA) application of sections 87 of thadian Act | shall first set out thendian Actprovisions,
and then discuss the most relevant jurisprudence. This chapter examines the cases leading up to
and informing the establishment of télliams Oconnecting factorsO test, which today is
foundational to the courtsO means of interpretintntlian Acttax provisions.

Closely related to section 87, are sections 88 through 90, which will also be discussed
herein. Other provisions in thiedian Actdealing with Indian monies and trade include sections
83 (money bylaws), 84 (recovery of taxes), 9tading with Indians), 92 (departmental
employees prohibited from trading with Indians), and 93 (removal of materials from reserves),
which while relevant as part of the larger consideration of Indian policy development discussed

in Chapter 4, are considst only tangentially.

Current Indian Act Tax Provisions
It should first be noted that the taxation provisions inliiggan Actare implicitly
recognized in the Canadtacome Tax Act® at CBubdivision G: Amounts Not Included in
Computing Incom@ section81(1)(a), which recognizes, that as an act of Parliament, the tax
provisions of thdndian Actsupersede thimcome Tax Adnhsofar as amounts to be excluded

from income:

011983] 1 SCR 29NlowedgijicK.

12011 SCC 38, [2011] 2 SCR 71Bdstien.
422011 SCC 38, [2011] 2 SCR 7681jbZ.
*3Income Tax Acsupranote 38.
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81(1) There shall not be included in computing the income of a taxpayer for ataxati
y(zl?;n amount that is declared to be exempt from income tax by any other enactment of
Parliament, other than an amount received or receivable by an individual that is exempt
by virtue of a provision contained in a tax convention or agreemenawnatiner country
that has the force of law in Canala.
Notably, section 81 of themcome Tax Actlsoexplicitly excludes a hodgepodge of other income
sources such as war pensidnslalifax disaster pensiorf§ Opayment made by the Federal
Republic of GermayEas compensation to a victim of National Socialist persecutféaO,
variety of public servant payments such as Oincome from the office of Governor General of
Canada® MLAOs expense allowances and municipal officerOs expenses allb\aaaice,
payments forolunteer (emergency) servic¥s Together, these exemptions perhaps reflect a
legislative objective to protect specialized government initiatives and obligations that are
voluntarily assumed by the Crown. This is the first indication thalniien Actprovisions share
asui generidasis with other Aboriginal or Treaty rights, and fall outside of normative tax law.
Section 87 of théndian Actlegislates tax provisions that circumvent Oany other Act of
ParliamentO, including the Canadiacome Tax Acin doing so, the tax provisions of the
Indian Actare able to stand outside the interpretive matrix of the tax acti@seprovisions.
Nevertheless, the court has interpreted section 87 as far as possible to accord with tax law
governing various typed taxes relating to sales of goods or services, income derived from
employment or investments, and property taxes. The bulk of the jurisprudence has examined at

length the meaning of Oon reserveO in section 87(1)(b), in recogniticiethifting the lows

of intangible property (such as employment or interest income) is not necessarily obvious or

4 |bid at 81(1)(a).

“S|bid at s 81 (1)(e).
“%|bid at s 81 (1)(f).
“"|bid at s 81 (1)(g).
“8|bid ats 81 (1)(n).

9 bid at s 81 (2) and (3).
*0bid at s 81 (4).
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simple. The identity of the taxpayer (the OIndianO) has been internally limited at ssetiing 2
out the definitions in the Act, and defined in sectioadl reflecting an explicit and obvious
mandate shaped by ParliamentOs drive to enfranchise all Indians, effectively limiting the
application of the provisions. These provisions were drafted at a tidedilbérate and
acceptableacial segregation, whichsasmedhatan Indian would and could only reside on a
reserve, or alternatively, be fully enfranchised into the Canadian citizenry, but nét Bbi.
limitation alone should be enough to dispense with the idea thietdiase Acttax provisions (if
not the whole document) could possibly be intended for the OprotectionO of Olndians and lands
reserved for Indians®.

In its current form, section 87 reads:

87.(1) Notwithstanding any other Act of Parliamentamy Act of the legislature of a
province, but subject to section 83 and section 5 ofiits¢ Nations Fiscal
Management Acthe following property is exempt from taxation:

(a) the interest of an Indian or a band in rgsdands or surrendered lands; and
(b) the personal property of an Indian or a band situated on a reserve.

(2) No Indian or band is subject to taxation in respect of the ownership, occupation,
possession or use of any property mentioned in paragraph ¢t o) or is
otherwise subject to taxation in respect of any such property.

(3) No succession duty, inheritance tax or estate duty is payable on the death of any
Indian in respect of any property mentioned in paragrapha) @)(b) or the
successiotthereto if the property passes to an Indian, nor shall any such property
be taken into account in determining the duty payable und@&adhenion
Succession Duty Aathapter 89 of the Revised Statutes of Canada, 1952, or the tax
payable under thEstate Tax Agtchapter B9 of the Revised Statutes of Canada,
1970, on or in respect of other property passing to an Indian.

Although not exclusively linked to taxatiosection 88, affirms at least notionally, that treaties
shield legal rights derived from treaty terms:

88. Subject to the terms of any treaty and any other Act of Parliament, all laws of general

*1 By this line of reasoning, if Reserves were intended to be temporary measures, as is evident in policy that
anticipated either the extinction or assimilation of all Indians, then the rationale to limit applicationnafiéimeAct
provisions to Opropertn a reserveO raises even more questions. These policy rationales are discussed more fully
below.

%2 Constitutional Act, 1982 supmote 5 at section 91(24).
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application from time to time in force in any province areliapple to and in respect of
Indians in the province, except to the extent that those laws are inconsistent with this Act
or theFirst Nations Fiscal Management Aar with any order, ruleggulation or law of

a band made under those Acts, and except to the extent that those provincial laws make
provision for any matter for which provision is made by or under those Acts.

Contradictorily, section 88 has typically been used to justify thenggment of treaty and
Aboriginal rights, on the basis that provinces may enact Olaws of general applicationO, thereby
circumventing all but a few rights dealing with traditional hunting, fishing, and other Otraditional®
modes of economic participatidhAnishinaabe legal scholar John Borrows considers this
provision Oone of the most problematic provisions ofrttiean AcE[which] largely strips
Indigenous communities of the decisioraking responsibilities®thereby interfering with their
economic autonay. As legislation that originated at a time when the Crown was theoretically
negotiating treaties in good faith with First Nations, the powers accorded the Crown in section 88
are obviously dissonant with the written terms of the treaties. When comp#netenspirit and
intent of the Treatidé namely that autonomy and selétermination would be inherently
protected for both Crown and First Natibhsection 88 is an even greater denial of treaty terms.
Section 89 deals with real and personal propertytsjgind also outlines that Indian
property is protected from other forms of loss or diminution:
89. (1) Subject to this Act, the real and personal property of an Indian or a band situated
on a reserve is not subject to charge, pledge, mortgage, attaclewgrdeizure, distress
or execution in favour or at the instance of any person other than an Indian or a band.
(1.1) Notwithstanding subsection (1), a leasehold interest in designated lands is subject to
charge, pledge, mortgage, attachment, levy, ssizlistress and execution.

(2) A person who sells to a band or a member of a band a chattel under an agreement
whereby the right of property or right of possession thereto remains wholly or in part in the

3 See for exampleR v Badger[1996] 1 SCR 771, which affirmed that s 88 of theian Actallows provincial laws
of general application to apply to Indians to regulate their use of natural resditodd4j,O Child and Family
Services Society v BC Government and Service EmployeesO[201i6h2 SCR 696, which affirmed that
provincial labour standds applied, not federal standards; &elgamuukw v British Columhi§l1997] 3 SCR 1010
[Delgamuuky; R v Van der PeeandSimon v The Queefil985] 2 SCR 38Ball of which narrowed the nature and
scope of hunting or fishing rights.

>4 John BorrowsFreedom & Indigenous ConstitutionalisToronto: University of Toronto Press, 2016) at 15
[Borrows Freedonj.
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seller may exercise his rights under the agreemamtithstanding that the chattel is
situated on a reserve.

By this means, both (reserve) laaadother property was intentionally placed outside of the
reach of creditors, governments, and other entities that under conventional common law would
have povers to interfere with the economies of Indians. Section 90 is a deeming provision,
defining the kinds of property that are fexempt:

90. (1) For the purposes of sections 87 and 89, personal property that was

(a) purchased by Her Majesty with Indiarormeys or moneys appropriated Pgrliament

for the use and benefit of Indians or bands, or

(b) given to Indians or to a band under a treaty or agreement between a band and Her

Majesty,

shall be deemed always to be situated on a reserve.

Together, sectian87 through 90 form the basis for tax exemptions for some registered Indians,

who earn cetin types of income, situatébn reservéall of which is subject to the

interpretation of the Canadian courts.

Indians Are Not OPeople®, and Other Interpretiveh@llenges

It is an embarrassment that CanadaOs earliest jurisprudence concerning section 87 (as it is
now enumerated) of tHadian Act struggled to overcome very rudimentary tenets accorded
others that set Indians at a complete disadvantage. Like soahGamadian jurisprudence,
while it is the Indian who is most affected by interpretations ofrtian Actprovisions, First
Nations peoples are often notluded as parties in the cases that affect tiNohunlike
criminal casesthe court hea fromthe Crown prosecut@nd the accused, while the victra
perspectivas sidelined. Ironicdy, only when the Indian ithe accused in eiminal orquast

criminal matteN as is the arenaf so many Aboginal and Treaty rights determinatidhss the
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Indian @ntral to the courtOs deliberatidhadd to this the prejudice and racism that infused so
much of CanadaOs colonial project (and many would suggest, still does), a shamefuitimecede
history has been establish@etewhich is slow to change amdntinies to reinforceesidual
racist perceptions, even whprecedents areverturned.

For example, in 1916 the QuZbec Supreme Court considered whether David Philippe,
being an Indian and member of the Montagnais Band, was prohibited from owning land in fee
simple by virtue of his status as an OlndianO. In 1878, Philippe purchased a small lot from a larger
parcel of land OsurrenderedO by the Montagnais Indian Band of Lake St. John, QuZbec. In 1889,
under a judgment against Philippe, a sheriffOs sale proceesdidhie land to Pierre Giroux
(the defendant). Relying on section 87 of lim@ian Act, the Crown (as plaintiff), alleged that
Philippe Owas an IndianEand as such liable neither to taxation nor to exetlitionfiich case,
Philippe not only could not & the land, but could never have purchased it in the first place,
effectively rendering title to the Crown.

The Crown argued that Owhilst all the other lots into which the reserve had been divided
were sold outright to their purchasers, this particudi-lot was not sold to the purchaser David
Philippe, but that, being an Indian, he was only OlocatedO on the land in the meaning of that term
in the Olndian Act.&@his argument, though ultimately failing, found traction with one Olearned
judge of the Cort of KingOs Bench who dissented from the majorityE[and] one of whose points
[was] taken up in the appellants® factumO in the app&al decision quotes verbatim the

dissenting judgeOs rational®nG meme pris le soin de dire que toute Opersonne@jpour

5 The quasicriminal cases discussed herein inclu@e: Marshall No 1 & No 2 infraotes 226 and 22R v
Sparrow supranote 13andR v Van dePeet suprahote 10.

6 The AttorneyGeneral for Canada v Pierre Giroux (OnZsime Bouchard/fisause)1916 CanLll 72 (SCC) at
17475.

> Ibid at 175.

%% Ibid at 176.
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devenir acquZreur de ces proprieties mais quOun sauvage ne pourrait pas etre une de ces
personne®>® The essence of the CrownOs argument was that OpersonO, as defitedidny the
Act, excludes OlndianO, deeming Philippe ineligible to own surreraeded any
circumstance. Rejecting this perspective, the Court stated: ONo reference is given and | know of
no such prohibition, positive or otherwis®.8adly, the tax provisions of ttiedian Actafforded
no protection to Philippe, whose land was sailduction for $500 (less $146 outstanding to the
Indian Department from his original purchase), but nevertheless prevented the Crown from
realizing an unjust gain on a parcel valued in 1913 at $3200. It is clear in this case that the
Crown expected the gvisions of thdndian Actto protect its own interests, and not those of the
Indian. Philippe was not even a party in the case that determined his rights.

Similarly in 1979, the Federal Court of AppeaSnow v Canad4 quickly dispensed with
the questiorof applicability of section 87 to earned (and otherwise taxable) indomas held
that income was not understood to be property, at least not in the hands of an Indian. The very
brief consideration of thBnowdecision in its entirety reads:
[1] LE DAIN, J: We are all of the view that the appeal must be dismissed on the ground
that the tax imposed on the appellant undetribeme Tax A¢tR.S.C. 1952, c. 148 [am.
197071-72, c. 63], is not taxation in respect of personal property within the mearsng of
86 of thelndian Act R.S.C. 1952, c. 149 (now s. 87 of R.S.C. 1970G6¢. In our opinion,
S. 86 contemplates taxation in respect of specific personal projperproperty and not
taxation in respect of taxable income as defined bynit@me TaXAct, which, while it
may reflect items that are personal property, is not itself personal property but an amount
to be determined as a matter of calculation by application of the provisions of the Act.
[2] Appeal dismissed.

Further interpretive challenges were meBiown v British Columbi&? In 1979, the

appellant Lillian Brown asserted that she was exempt from paying tax in the amount of $4.38 on

*9bid at 177.

%9 bid.

1 Snow v Canadal979 CanLIl 2669 (FCA).

®2Brown v British Columbig1979) CanLIl 559 (BC CA).



22

herhydroelectridbill, pursuant to section 87 of ttedian Act The provine argued that
electricity is not personal property within the meaning ofitician Act that electricity had no
Bitud so as to be located on a OreserveQg taatwas on the purchase price (not on the
electricity itself)and finally, that théndian Act provision waaultra viresParliament, as it
encroached on the provinceOs power to enact laws of general applicatianBull of the
British Columbia @urt of Appeakejected these arguments, stating: OParliament has acted under
s. 91(24) of the BN.A. Act to enact a statute (the Indian Act) which, EOembodies the accepted
view that these aboriginesi€) are, in effect, wards of the State, whose care and welfare are a
political trust of the highest obligation® Be continuedOsuch an exemptiomifn taxation
should be considered Eand the obvious purpose thereof to provide for the protection, welfare
and guidance of Indians, to be almost essential legislatfalugdiceBull concluded Oit is
abundantly clear that the pith and substance of the IAdiars the protection of Indians in most
phases of their ordinary life, including guidance, welfare and the protection and management of
their properties®The protection thus undertaken by the Crown, and affirmed by the court, was
for Indians as mere w@ds, and the province was prepared to resort to any argument (such as tax
is on the Opurchase priceO and not the electricity) that would nullify the supposed federal
protections for Olndians and lands reserved for IndiansO. Neverthé¢téessaseQprpertyO
was given a broad reading in favour of the Indian.

Brown was ultimately successful in her challenge, and a new view of what constituted
property (in the hands of an Indian) was introduced. With growing appreciation for the claims of

Aboriginal peopés, the Court began to concede thatigean Actmight provide some

%3 |bid at para 26, quoting Rand J$t. AnnOs Island Shooting & Fishing Club Ltd [AB50] SCR 211 at 219,
[1950] 2 DLR 225.

°|bid at para 34.

% |bid at para 31.
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protection, if not benefit, for Indiarkeeyond the wardship state ascribed to théhe eventual
broadening of théndian Acttax provisions in the early 1980s aligned with, although not
necessarily resulted from, the 1982 constitutional recognition of treaty and Aboriginal rights.
Prior to this,according to Oliphanta Osense of confusion and controversy prevailed in the late
1970s and early 1980s, concerning the semantic distinctioreére Oincome and Otaxable
incomeO®BFor example, Oliphant points out

Thelndian Act, 1876¢onfined the tax exemption to Opersonal propertyO, thereby signalling
a change from the 183kt for the Protection of Indiansvhich applied to the Indian
OpersonO. Coupled with the fact the federal income taxation was not introduced until 1917,
there were simply no previous indicators as to whether the exemption for Opersonal
property® should apply to Otaxable inc6meo.
The whole notion of personal taxation Canada had undergone significant revision in the 1960s
and 70s, following the Royal Commission on Taxation (@arter Commissiod,®® and the
reorganization of what would become the Tax Court of Canada. Similarly, Aboriginal and treaty
rights were orthe political, if not legal, radar in 1982, through their Constitutional entrenchment.
Thus in 1983, at a pivotal time for both tax theory and Aboriginal and treaty miggsegijickN

which dealt directly withndian Acttax provisions, but is often viewes precedent for only

treaty interpretatioN sought to clarify the application of section 87 of thdian Act

Nowegijickbthe Arrival of the Modern Indian
Gene Nowegijick, was a registered Indian living on the Gull Bay Indian Reserve in
Ontario. In B75, he worked for a logging company, which had its head office on the Gull Bay

Reserve. All of the directors, members, and employees, including Mr Nowegijick, were

®® |bid at 40.

67 Oliphantsupranote 15at 49.

% Canada, ORepat the Royal Commission on TaxationO, (Ottawa: QueenOs Printer, 1966), Keith Carter (Carter
Commission Report) [Carter Commission].
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registered Indians living on reserve. Sourcing its lumber from a locatiors#fve (abaulO
miles away), Nowegijick travelled to and from the reserve each day during his employ. By the
time this case reached tBepreme Court of Cana@ta1983, several interveners became
involved, including The Grand Council of CresfSQuZbec, three Cree organizations, eight other
Indian bands and their Chiefs, and the National Indian Brotherhood. This case was clearly
recognized as having the potential to set an important precedent for status Indians across Canada.
With Olittle in he cases to assist in the construction of s. 87 dhtlian AcD, according to
Justice Dickson (as he was then), a unanimous court stubbornly focused its analysis on the
question of §tugd and relied primarily dncome taxprinciples to aid in its intpretation.

Surprisingly the Court having apparently adjusted its consideration of treaty and
Aboriginal rights, stated iNowegijick Olt is legal lore that, to be valid, exemptions to tax laws
should be clearly expressed. It seems to me, howeverrghtiesand statuteselating to Indians
should be liberally construed and doubtful expressions resolved in favour of the IffdiEns.O
decision came tbeknown ashe Nowegijickprinciple First, OTreaties and statutes relating to
Indians should be livally construed and doubtful expressions resolved in favour of the
Indians@? and second, Othat Indian treaties OmustEbe construed, not according to the technical
meaning of [their] wordsEbut in the sense in which they would naturally be understood by the
IndiansO./GThese two foundational precepts contributed to the cannons of interpretation for
both treaties and statutes pertaining to Indians anbhthan Act.

Accordingly, inan exercise ats discretion, the court found Oambiguitythe

applicability of section 87 to Mr NowegijickOs incordasticeDicksonstated: OA tax on income

%9 Nowegijick supranote 40 at 36 (emphasis added).
0 Ibid.
™ Ibid.
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is in reality a tax on property itself‘@nd O[a] person exempt from taxation in respect of any of
his personal property would have difficulty in understanding why he should pay tax in respect of
his wages. And | do not think it is a sufficient answer to say that the conceptualization of the
Income Tax Actenders it so/®More importantly, the Court also noted: OAs | read it, s. 87
creates an exemption for both persons and propertyE[and] it does not matter then that the
taxation of employment income may be characterized as a tax on pers@sseido a tax on
property.& Thesui generisature of the tax exemptionsasident in the blurring of théne
between tax on property and tax on the person, the former being the standaldadrtteeTax
Actand the latter being the terms of thdian Act TheSupreme Court of Canagas quick to
point out, however, Othat nothing in these reasons should be taken as implying that no Indian
shall ever pay tax of any kind@Vhile appearing to limit the provisiothe Courtactuallyset
very broad limis to theinterpretation of théndian Acttax exemption, stating thétere may be
some circumstances in which tax will be payable, and conversely, there may be some
circumstances where tax is not payable. Notwithstanding thatdwegijickprinciple haseen
cited in hundreds of subsequent decisions, and now congioutee canons of interpretation of
treaties Nowegijickappears thave elevated both Otreaties and statutes relating to IndiansO to this
higher level of benevolence.

Technically a Owiri@r Gene Nowegijick, and indeed all status Indians, and despite the
grandiose overtures from the Court Othat treaties and statutes relating to Indians should be
liberally construed and doubtful expressions resolved in favour of the IndfahssficeDickson

completely ignored the relevance of the treaty relationship and its bearing on the purpose of the

2 |bid at 38.
" bid at 41.
" Ibid.
S Ibid.
8 Ibid at 36.
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exemption. It was the opinion of the Court that OWe need not speculate upon parliamentary
intention, an idle pursuit at best, since the antecedent ofdd.tB&Indian Actwas enacted long
before income tax was introduced as a temporarytiwer measure in 1917 Crhe same could
be said of théndian Act that it was enaetl as a temporary measurgesulating on
ParliamentOs intentiof both the Act andhe treaties is exactly what is requiréttieed, @rther
speculation may have led the court to a less assimilationist conclusion, as reflected in the
reference to, and dismissive treatmentrefaties and the legislative intent behind ltindian Act
provisions: Olndians are citizens and, in affairs of life not governed by treatiesnatidineAct
they are subject to all of the responsibilities, including payment of taxes, of other Canadian
citizens.@ Quite simply, the Court asked the wrong questiofocusing on thesug test, and
the resultant answer effectively narrowed the provididegislation, as the court observes,
represents the ex@®intent of Parliament, therChistoric and purposiv@reading restricted by
the four corners of thindian Actnecessarilygnoresthe treaties, thereby reinforcing the
assimilation goals of the Addowever, such a narrow examirmam can hardly be considered an

enlightenedhistoric and purposiveO analysis.

Mitchell v PeguisbOne Step Forward, Two $eps Back
In 1984, theSupreme Court of Canati@gan to expound on the CrownOs fiduciary
obligations regarding Aboriginal peoples, andshegenerisature of treaty and Aboriginal
rights. These legal tenants@uerinwere further affirmed in considegrsection 87 irMitchel v

Peguis’®

" Ibid at 34.
"® Ibid at 36.
"9 Mitchell v Peguis supraote 24.
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The recent case @uerintook as its fundamental premise the "unique character both of
the Indians' interest in land andtbéir historical relationship with the Crowr(At p. 387,
emphasis added.) That relationship began witiJuefederation contact between the
historic occupiers of North American lands (the aboriginal peoples) and the European
colonizers (since 1763, "the Crown"), and it is this relationship betaeeriginal peoples
and the Crown that grounds the distinctive fiduciary obligation on the Crown. On its facts,
Guerinonly dealt with the obligation of tHederalCrown arising upon surrender of land
by Indians and it is true that, since 1867, the Ctswale has been played, as a matter of
the federal division of powers, by Her Majesty in right of Canada, witinthian Act
representing a confirmation of the Crown's historic responsibility for the welfare and
interests of these peopl®s.

However, intheweeks prior to releasing tiitchell v Peguigiecision, th&Supreme Court of
Canadaeleasedparrow® Viewed as a OwinO for Aboriginal peoples, this decision emphasized
the fiduciary duty of the Crown owed to Aboriginal peoplégslso characterizetthe relationship
between the Crown and Aboriginal peoples as Qtkestrather than adversarial, and
contemporary recognition and affirmation of aboriginal rights must be defined in light of this
historic relationship®The Court affirmed irSparrowthat legislative objectiveOmust uphold
the honour of the Crown and must be in keeping with the unique contemporary relationship,
grounded in history and policy®The Court even went so far as to acknowledge the historic
impotence of the court to upholetaty and Aboriginal rights:
For many years, the rights of the Indians to their aboriginal lara#stainly adegalrights
-- were virtually ignored. The leading cases defining Indian rights in the early part of the
century were directed at claims suppd by the Royal Proclamation or other legal
instruments, and even these cases were essentially concerned with settling legislative
jurisdiction or the rights of commercial enterprisesk. By the late 1960s, aboriginal claims
were not even recognized by tleeleral government as having any legal stétus.

Despite these lofty declaratiorparrowneverthelesset out a new test, in fae,means to

justify the underminin@nd narrowng of constitutionally entrenched treaty and Aboriginal

8 |bid at 10809 (with emphasis as it appearsMitchell v Peguisat 387).
8. Sparrow supranote 13.

%2 |bid at 1108.

% |pbid at 1110.

# Ibid at 1103.
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rights As Coyle notesOOrdinarily, a law or government action that violates the Constitution
will be held to be invalid. I'Sparrow the court decided that a different approach applies to the
[treaty and Aboriginal] rights guaranteed by section 35. If a $afound to violate a treaty right,
for example, the law can still be saved if the Crown proves that the violation is justified.O
Similarly, Grace Li XiuWoo suggests this ia reflection of the CrownOs understanding of its
Ofiduciary duty:

E [w]e might this expect the Crown to promote, protect, and act on behalf of Indigenous

points of view. However, even thou@parrowis celebrated for the restraint that it

imposed on governments by devising a test to justify regulatory infringements on

Aboriginal rightsthe bottom line is that it permitted infringements rather than protecting

Indigenous jurisdictionper se(3®
Creating its own exception to thele for the protection of treaty and Aboriginal rights is
certainly in keeping with the historic relationsiigtween Aboriginal peoples and the Crown,
although perhaps not in the way the Court intended it to be understood. Thus, this was the legal
and politicalzeitgeisin which Mitchell v Peguisvas decided.

Donald George Mitchell (of Mitchell Management) gatipayment of his 2@ercent
cortingency fee for his role as a Onegotiatote refund of taxes improperly collected by
Manitoba Hydro on electricity purchased by several Indian Bands. The refund amounted to
$953,432, and according to the respondeatj(is Indian Band) it was to be refunded by
Manitoba Oon its own initiative andtras a result of the [Mitchél] efforts3’ As the court

noted, in 1983, Manitoba passed an Oiide€ouncil recognizing that Otaxes paid under The

Revenue Act 1964 by India and Indian Bands were improperly collected since Section 87 of

8 Michael Coyle, OAddressing Aboriginal Land and Treaty Rights in Ontario: An Analysis of Past Policies and
Options for the FutureO in Attorney General of Canada, Hon. Sidney B Linden, CommiJsieripperwash

Inquiry Report Research Papers Commissiobgdhe Inquiry (Ottawa: Government of Canada, 2007), online:
<https://www.attorneygeneral.jus.gov.on.cal/inquiries/ipperwash/policy _part/research/pdf/Coyle.pdf> at 25
(emphasis added).

% Grace Li Xiu Woo,Ghost Dancing with Colonialism: Decolonization amdligenous rights at the Supreme Court
of Canada (Vancouver: UBC Press, 2011) [Woo0] at 69.

87 Mitchell v Peguisiote 24 at 94.
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the Indian Act prohibited provinces from taxing electricity provided to Indians and Indian
Bands®& on reserves. Recall that this principle was establishBdownin 1979. At issue was
the ability of Mitchell to garnishee his alleged fee of $185,175 under the Ma@tnipéshment
Act® or not, if the reimbursement was protected by virtue of sections 89 and 90lafitae
Act Mitchell argued that as a Olaw of gahapplicationO (section 88 of thdian Ac), the
payment is subject to garnishment.
The Manitoba QueenOs Bench found that the alleged debt was not susceptible to
garnishment, by deeming tB#usof the bt to be on reserve, and that Opersonal gyGpe
section 90 can include intangible property. The Manitoba Court of Appeal upheld this decision,
and further elaborated on the meaning of OHer MajestyO to include the provincial Crown: OThe
court held that since there is only one Sovereign in theesafinonly one Queen, the Sovereign or
Crown in Canada is indivisible and, therefore, the reference to OHer MajestyO had to include both
the Crown in right of Canada and the Crown in right of ManitdBalts principle has &en
affirmed time and again, ihaing most recently irGrassy Narrows-irst Nation v Ontario
(Natural Resource$)wherein theSupreme Court of Canagtated:
First, although Treaty 3 was negotiated by the federal government, it is an agreement
between the Ojibway and the Crown. The lefeggovernment that exercises or performs
the rights and obligations under the treaty is determined by the division of powers in the
Constitution?
E The view that only Canada can take up or authorize the taking up of lands under Treaty
3 rests on a misoeption of the legal role of the Crown in the treaty context. It is true that
Treaty 3 was negotiated with the Crown in right of Canada. But that does not mean that the

Crown in right of Ontario is not bound by and empowered to act with respect to the
treaty.&®

% Ibid.

% Garnishment AGtRSM 1970, ¢ G20, CCSM.

% Mitchell v Peguis supraote 24 at 998, quoting Manitoba Court of Appealstice OOSullivan iditchell v
Peguis(1983), 39 Man R (2d) 180.

12014 SCC 48Grassy Narrowp

2 bid at para 30.

% |bid at para 32.
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E It only refers to the Government of the Dominion of Canada. The treaty, as discussed,

was between the Crowkh a concept that includes all government poiNeand the

Ojibway >*
While the 2014Grassy Narrowslecision allowed Ontario to freely OtakeOTreaty No 3 lands
(ruling against Grassy Narrows First Natian);199Q the Supreme Court of CanadaMitchell
v Peguisconceived the Qindivisible CrownO very diffeyehtlthis 3:3:1 split decision, and
although all of the judges agreeddismissng MitchellOs appeal, Chief Justice Dickson was the
lone voice in his reliance ddowegijick® Accordingly, he opined thatNOwegijickdirects the
courts to resolve any Odoubtful expressionO in fafdhe Indian [thereby acknowledging
ambiguitysincq it was found necessary to resort to some further argument beyond the text itself
in order to determine the issuJhus, forChief JusticDickson, the key matter of identifying
OHer MajestyO in 1990 was resolved by including the provincial Qrthenvery position most
recently affirmed irGrassy NarrowsHe further noted the consistency of his interpretation with
the Osecond aspect of M@wegijickprinciple, namely that aboriginal understanding of words
and corresponding legal concepts in Indi@aties are to be preferred over more legalistic and
technical constructions/GHe envisioned the evolution of Canadian federalism as allowing
legislative overlap and Oas long as Indians are not affpetéddians, a provincial law may
affect Indiansand significantly so in terms of everyday lif&@n other wordsChief Justice
Dickson affirmed the reading of treaty terms and statutes (where they apply to Indians), in

accordance with thlowegijick,and recognized th&ui generinatureof the both situes and

|bid at para 39.

% n Mitchel v PeguisLa Forest, Sopinkand Gonthier JJ dismissed MitchellOs appeal, and held that OHer MajestyO
referred singularly to the federal Crown. Lamer, Wilson, and LOHeDnebiX also dismissed MitchellOs appeal, but

for different reasons. It is interesting to note that of the giftidges inMitchell v Peguisonly Dickson J (as he was

then) and Lamer J were also presemiawegijick

% Mitchell v Peguisiote 24 at 107.

*7 |bid at 108.

% |bid at 109.
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treaties He thereby excluded thejsdem generiof the same type] rule of interpretatiGhfor
statutes, in favour of an understanding that connected treaty interpretation vithidineActtax
provisions His intent appears to effectivelypply the legal notion of sui generiature to the
Indian Acttax provisions.

Largely agreeing witdusticeLa ForesDslecision(with JusticesSopinka and Gontheir
concurring, Justiced_amer, Wilson and LOHeureDxbZ camed the same result, birstead
focusedon the provisions of th@arnishment Agtand thesitusof the debtljeing with the
Crown). Referring to only three cases, and excludilogvegijick the only issue was the
protections afforded an OinnocentO thady (Mitchell) in a garnshment claim gainst the
Crown.JusticeWilson similarly attributedthird-party protection as coming throughe
Proceeding Against the Crown A& making the application of th®arnishment Actnoot.
JusticeWilson wrote: Olt [i.e., the doctrine of Crownmunity] seems to conflict with basic
notions of equality before the law. The more active government becomes in activities that had
once been considered the preserve of private persons, the less easily it is to understand why the
Crown need be, or ought ke, in a position different from the subjett!®evertheless, the
doctrine was applied: Olt has long been the position of the common law that the Crown is
immune from garnishment proceeding®®his is a interesting position to take (especially in
this ase) giverJusticeLa Fores8 opposition tdndian Actprovisionsthat would unfairly
O[ensurethat Indians may acquire, hold, and deal with property in the commercial mainstream

on different terms than their fellow citizen@?dhus, the interests of tiigrown and the

% |bid at 113114. Theejusdem gerneriprinciple is considered iErmineskin Inéan Band v Canad§2009] 1 SCR
222 [Ermineskin, and discussed later regardiBgnoit infranote 254and treaty interpretation principles.

1% The Proceedings Against the Crown /AREM 1987, ¢ P140.

1911bid at 119, quoting Dickson J (as he was theri} mEldorado Nuclear Ltd[1983] 2 SCR 551 at 558.

192 \itchell v Peguissupranote 24 at 116.

193 bid at 131.
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OinnocentO third party were of utmost contmetine courtand amorenuanced interpretation of

theIndian Actprovisions called for itMitchell v Peguisvas dodged.

Justice La Forest on the Trees and the Forest
The La Foresi decisionin Mitchell v Peguisarticulated a restrictivterpretation of
sections 800 and their purposes, ahd failing to incorporate a broader historical context,
seting the precedent that continues to reverberate thrindjan Acttax jurisprudence today.
Inherent in his opinion are perspectives that are reminiscent of earlier times. By way of contrast,
Chief JusticeDickson seemingly recognized a fiduciary, if not treaty, relationship when he
wrote:

The appellants maintain that tNewegijickprinciple shaild not govern the present appeal.
Rather, it is asserted that the normal principle that derogations from the civil rights of a
creditor should be strictly construed, is applicableEl cannot accept that the comments in
Nowegijickwere implicitly limited inthis way. ThaNowegijickprinciples must be
understood in the context of this CourtOs sensitivity thisherical and continuing status

of aboriginal peoples Canadian societyE.It is the Canadian society at large which bears
thehistorical burderof the current situation of native peoplasd, as a result, the liberal
interpretative approach applies to any statute relating to Indians, even if the relationship
thereby affected is a private one. Underlyihawegijickis an appreciation cfocietal
respon#ility and a concern with remedying disadvantagenly in the somewhat

marginal context of treaty and statutory interpretatfén.

For Chief JusticeDickson, the relevance of tiNowegijickprinciples to aid in the interpretation

of Indian Acttax provisions was obvious and inescapable. In the newly enlightened,98ast
juridical age, it is possible to infer from the content and the context of his commer@§igfat
JusticeDickson was attempting to give substance toctmestitutional guaraees of section25

and 35. He references thieisborical and continmig status of aboriginal peoples@arlyan
acknowledgment of the ongoing treaty relationship between the Crown and Aboriginal peoples.

The histoical OburdenO of the Ocurrent situ@ifumthespeaks of the underlying burden of

19%1bid at 9899 (emphasis added).
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treaties on th€rown,andwhich defines the modepiace of treaties in the Canadian
Constitution, 1982. These burdens include, but are not limited to, native title rights and a duty to
consult, and existingeaty rights, and which | argue include certain tax concessions, given that
both NowegijickandMitchell v Peguisshielded Indiarowned assets. OSocietal responsibilityO
againrecognizes aelational obligation, one that has not been consistently (or ie sases,
appreciably) honoured by the Crown, situating First Nations at significantescammmic
disadvantage.

JusticeLa Foresthowever, conceptualized the Crovuboriginal relationship in a very
different way, and rejected the interpretation that section 90 dfdmen Actshould be read to
include the provincial Crown. According daisticeLa Forest, Othis interpretation natyogoes
beyond the clear terms and purposes of the Act, but flies in the face of the historical record and
has serious implications for Indian policy that are harmful both for government and native
people.&° For JusticeLa Forest, the lower court decis®tas well as the opinion of the Chief
Justice) gave too much to the Indians. To arrive at his conclukisticela Forest first applied
a strictly textual analysis and found that OHer MajestyO can only apply to the federal Crown
since, in the absence explicit language to include the Crown in Right of the Province of
Manitoba, théndian Actonly defines federal responsibiliti€¥.

Next, JusticeLa Forest considered the historical record of sections 87 and 89lotitar
Act. His Oexamination of théstory of these sections is illuminating for it demonstrates that,
while the Crown has traditionally recognized an obligation to protect the property of native
peoples, this obligation has always been limited to certaindeditied classes of propert}?©

Further comments alusticeLa ForestOs analysis on the Ohistorical purpose@dfaheict

105 pid at 122.
108 | hid at 123.
107 | pid at 127.
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tax provisions will be discussed in Chapter 5, but suffice it to say here that his opinion is heavily
undergirded by anachronistic assumptions about the CAleniginal relationship. For
example, he notes:
As is clear from the comments of the Chief ibesin Guerin v. The Queefl1982] 2
S.C.R. 335, at p. 383, these legislative restraints on the alienability of Indian lands are but
the continuation of a policy that has shaped the dealing between the Indians the European
settlers since the time of the Y& Proclamation of 1763. The historical record leaves no
doubt that native peoples acknowledged the ultimate sovereignty of the British Crown, and

agreed to cede their traditional homelands on the understanding that the Crown would

thergggter protect them the possession and use of such lands as were reserved for their
useO.

The difficulties with grounding his opinion on this excerpt frGwerinare many. First, the

OpolicyO that shaped the CreMboriginal relationship, as he rightly points out, begéth the

Royal Proclamation of 176%$° which required the Crown to enter treaties, not issue legislation

to take unilateral control of Indians and their lands. Second, there is great doubt concerning the
Oassumed sovereigntyO of the Crown, a notiondhanly is hotly contested by Indigenous
peoples globally, but that has been tempered by the recognition of native title, in Canada and
elsewheré!® Further, many, if not most, Indigenous peoples do not share the position that
treaties were agreements taledraditional homelands! As one of the most prolific writers on

early Anishinaabe culture in Manitoba, American anthropologist A Irving Hallowell explained:

1% pid at 12930.

19 Royal Proclamatior{1763), RSC 1985, App II, No 1.

1%The developing legal concept of Native (Aboriginal) title began in Canada with notional recognifialdér et

al v AttorneyGeneral of British Columbi§l973] SCR 313Calder, and therGuerin, which then informed the
landmark decision dflabo (infra note 126) in Australia, and was specifically recognized for the first time in
Canada in 2014 ifisilhgotOigsupranote 31).

1 Conceptually, it is apparent that Aboriginal legal concepts, such that the idea of owning or selling land, are
conceived differatly, and traditional territory is expressed relationally as opposed to ownership of inanimate
property. Internationally, a most remarkable, althoughlniading, decision was issued in 2014 by the Waitangi
Tribunal in New Zealand, in its Wai 1040 StagRdport, wherein it concluded that the Te Paparahi o Te Raki
(Northland) claim established that sovereignty over the claimant area was never ceded in Thre&t§4d

Waitangi online: <https://waitangitribunal.govt.nz/inquiries/distiieuiries/tepapaahio-te-raki-northland/>.
According to John Burrows, many challenges to the legal domestication of Indigenous rights have arisen globally,
including in Guatemala, Malaysia, Norway, Sweden, Finland, Columbia, as well as Canada, Australia, and New
Zealand See: John Borrows, ODomesticating Doctrines: Aboriginal Peoples after the Royal CommissionO, 46
McGill LJ 615 (20062001).
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Oln the first place, there is nothing in Saulteaux [Anishinaabe] culture that motivates the
possssion of land for landOs sake. Usufruct, rather than the land itself, is an economic value and
land is never rented or sold. The use of the land and its products are a source of wealth rather
than land ownership itself¥This usufructuey relationshipdoes notdiminishthe strength of
Aboriginal claimsto that land; it is merely a different measure reflecAbgriginal economic
andcultural valuesThis common view that Aboriginal land was available for the takasy h
been repeatedly repudiatget theessence of the doctrine of discovery persiSts.
As Commonwealthcommon lawnations (or territorieormerly colonized by England, as
is the case of the United States), there remains a strong jurisprudential link between the United
Kingdom, Canada, Austlia, New Zealand, and the Wed States. This is certairtiyue of the
precedents considering Aboriginaihts and territories in all of theforementioneaations.
Lindsay G Robertson, exaning theAmericanOMarshall decisionS®on Native Title argues:
E Ono event in the modern era has been more profoundly consequential than the European
OdiscoveryO of the AmericasE.Over a succession of generations, Europeans devised rules
intended to justify the dispossession and subjugation of the native peotled/déstern
Hemisphere. Of these rules the most fundamental were those governing the ownership of
landE.Discovery converted the indigenous owners of discovered lands into tenants on
those lands’®
Quite simply, theDdiscovery doctrine survived becausadilitated Indian remova/®®and it

remains the bedrock of the CrownOs claim to authority over Aboriginal rights, regardless of how

spurious or morally repugnant.

Y2 A Irving Hallowell, OSome Psychological Aspects of Measurement among the SaulteauxO in Jennifer SH Brown
and Susan Elaine Grayd®), OContributions to Ojibwe Studies: Essays, 119820, (Lincoln: University of

Nebraska Press, 2010) at 149.

1133ee also John Borrows, OThe Durabilityeofa nullius TsilhgotOin Nation v British Columhia48 UBC L Rev

(2015) 701.

4| indsay G Robertsn, Conquest by Law: How the Discovery of America dispossessed Indigenous Peoples of
Their Lands(New York: Oxford Press, 2005) provides a fulsome discussion of the jurisprudential legacy of the
American OMarshall decisionsO, to argue that the politiddiegal consequences are discordant with the original
meaning oflohnson v MOlIntoshl1 US (8 Wheat) 543, 555 (1823).

% 1bid at ix-x.

118 1bid at 143.
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Finally, if history is any measure, then clearly the Crown loadived up to its side ahe
GageementO as a treaty parfrarits own Proclamations and recitations of lewprotect
Indians in the Ountrammelled enjoyment of such advantages as they had retained or might
acquire pursuant to the fulfilment by the Crown of its treaty obbgat@*’ Building on these
contested assumptionkjsticeLa Forest applied a seemingly contradictory slant to his analysis
of the provisions when he wrote:
It is also important to underscore the corollary to the conclusion I have just drawn. The fact
thatthe moderrday legislation, like its historical counterparts, is so careful to underline
that exemptions from taxation and distraint apply only in respect of personal property
situated on reserves demonstrates that the purpose of the legislation ieenmedy the
economically disadvantaged position of Indians by ensuring that Indians may acquire,
hold, and deal with property in the commercial mainstream on different terms than their
fellow citizens. An examination of the decisions bearing on these sectimfirms that
Indians who acquire and deal in property outside lands reserved for their use, deal with it
on the same basis as all other Canadihs.
This now widely quoted precedertnsequentlyntroduced additional constraints, while
reinforcing exising stereotypeslusticelLa Forest seemingly provides a tautological rationale for
these constraintsince prior decisions confirmed the policy of restricting the tax provisions, the
policy confirms the correctness of the CourtOs decision. Having liatdn@ading dan the
provisions, he introduceal new criteria, Othe commercial mainstreamO, on the basis that being
OlndianO is counter to living and working in the modern economic world. Instead of affording
protections to Indians and their lands, irBimg with a treaty relationship, this decision further
reinforced the existingtatus quaf Othe economically disadvantaged position of IndiansO, the
very thing that the tax provisions are not intended to address.

Lastly, Justicd.a ForestOanalysis also rejected the relevancé&lofvegijick a case that

explicitly set out interpretive guidelines for tax provisions inltigian Act.He concludes: Ol am

7 Mitchell v Peguis supraote 24 at 131.
"% 1bid.
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of the view that any other interpretation does not concord with the tenor of the obsghgon
Crown has historically assumeid-"-vis the property of native people§®Giving a mere
cursory nod to thélowegijickprinciples, he stated, Owhile | of course endorse the applicability
of the canons of interpretation laid dowrNowegijick it is my respectful view that the
interpretation proposed in this particular instance takes one beyond the confines of the fair, large
and liberal, and can, in fact be seen to involve the resolution of a supposed ambiguity in a
manner mostinfavourablego Indianinterests.8° So while claiming to endordéowegijick it is,
he suggests, for the protection of Indians that the tax provisions be further narrowed.

Most curiously JusticelLa Forest makes this extraordinary statement about the
interpretation of sectiof0(1)(b) and the divisibility of the Crown:

If this term [OHer MajestyQ] is meant to include the provincial Cralesxemptions and

privileges of ss. 87 and 89 will apply to a much wider range of personal prdpezffect,

it would follow inexorablythat the notionasitusof s. 90(1)(b) will extend these

protections to any and all personal property that could enure to Indians through the whole

range of agreements that might be concluded between an Indian band and Her Majesty in
right of a province 13!

Despite the (now) welettled fact of the indivisible Crown, thadian Acttax provisions
continued to be narrowly interpreted, giving preferenciusticela ForestOs opinions. After
Mitchell v Peguisthe notion of the Ocommercial mainstreaséng antithetical to owning or
earning property as an Indigonalndian gained traction, and despite being repudiated in 2011 in
Bastiert?? (discussed below), this perspective has persisted. In 2015, the Tax Court of Canada
continued to quotdusticelL.a Fores with approval:

Personal property acquired by Indians in normal business dealings is clearly different; it is

simply property anyone else might have acquired, and | can see no reason why in those
circumstances Indians should not be treated in the saghasaather peopleE.

" bid at 126.

1201hid at 147 (emphasis added).

! bid at136.

122Bastien supranote 41 (and its companion caBeibZ supranote 42).
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Accordingly, any dealings in the commercial mainstream in property acquired in this

manner will fall to be regulated by the laws of general applicaitnaiians will enjoy no

exemptions from taxation in respect of this property, anidoeifree to deal with it in the

same manner as any other citizéh.
With slight modifications in subsequent jurisprudence, the lasting impdastiéelLa ForestOs
judgment inMitchell v Peguiss two premises, one focused mmtectingindians and their
property, and the other on restraining the potential application of the exemptions apparently
under the guise of fairness to Rimlians:

Our Court approaches the interpretation of section 87 with a keen eye on its purpose,

which was designed to "shielddians from any efforts by nematives to dispossess

Indians of the property which they hajdalndians”, but "not to remedy the economically

disadvantaged position of Indians by ensuring that Indians may acquire, hold and deal with

property in the commeial mainstream on different terms than their fellow citizéh%."
With these two goals in hanthe Court all but abandoned the applicatiohoWegijick
principlesto interpret statuesn favour ofa OtestO thatfiexible enough to fit the modern world
of First Nations people, but not so much that any real economic gain or potential could be
realizedby them As is so true of much of the common law tradition, the maintenance of the
status quas paramountand change necessarilyimdroducedonly incrementally. As a result, the
Williamstest, to be discussed next, reinforced the already disadvantaged social and economic
position of Indians, by putting their culture and experience of colonization at the centre of the
courtsO assessment. Ironicatijthe degreehatthe Indian Actgoalsof assimilation have

succeeded, there formdime dividing those who benefit from thiedian Acttax provisions,

from those who do not.

123| a Forest J iMMitchell v Peguis supraote 24 quoted with approval Robertson v The Queg?015 TCC 219 at
para 133.
124Recalma infranote 193, citingvlitchell v Peguisat pagel31.
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Chapter 3B The Williams OConnecting FactorsO

By 1992, when th&upreme Counf Canadaeleased itsVilliams?° decision, the notional
recognition of treaty and Aboriginal rights, and in particular native land rights, had come to the
forefront of internationaltéention, so much so that tialderandGuerincases in Canada
crossedtie ocean to Australia to inform the gromgaking decision dflaba'?®In terms of
Canadian Aboriginal tax lavilabohelped bringnto focus the inherent connection of
Indigenous peoples and their lands, and challenged the strength of the assumptiere@ragv
of the British (and now Canadian and Australian Crown), and the CrownOs unilateral exercise of
power over Indigenous peoples. Additionally, thated Nationgdraft declaration of Indigenous
rights was well into development, in large part duégneosupport of Canadian delegates, and was
submitted in 1993 for review. At an international leesidenced by the international support
and formal acceptance of thimited Nations [@claration on the Rights of Indigenous Peoples
(UNDRIP),*?" there was a gmwing awareness of the need for reconciliation and restitution in
colonized nation$?® Domestically, the Department of Finance undertook yet anotraeith

review of Olndian Taxation PolicyO, between December 1990 and March 1993, when it released

12 villiamssupranote 14.

126 Mabo v Queensland (No P)992] HCA 23, Australialjlabd. In Canadian jurisprudence, the Court

acknowledged the relevance of tlabodecision regarding Native/Aboriginal title elgamuukw supraote 53,

R v Pamajewor{1996] 2 SCR 821Hamajewoih andVan der Peet supraote 10, for example.

27United Nations, GA Res 61/295, UNGAOR S6ess, UN Doc A/Res/47/1, (2007), [UNDRIP].

128 canada, the United States of America, New Zealand, and Australia were alone in tHalr affieit initial,

rejection of UNDRIP. Without any fanfare or celebration, in May 2012, Canada quietly accepted UNDRIP, but only
as an Oaspirational documentO. (See: Indigenous and Northern Affairs Canada, OCanadaOs Statement of Support on
the United Néions Declaration on the Rights of Indigenous PeoplesO, online: <http://www.aadnc
aandc.gc.ca/eng/1309374239861/1309374546142>.) In May 2016, before the United Nations Permanent Forum on
Indigenous Issues, Canada officially announced that it had liftetjigstions to UNDRIP.
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its OWorikag Paper on Indian Government Taxatitii@he Williams decision was released in
the midst of these larger dialogues.

The case of Glenn Williams was a relatively simple one. Williams was a member of the
Penticton Indian Bandandworked and resided on the reserdés is employer, a logging
company, was also situated on a reserve, and workers were [hareserve. As part of a
Federal jokcreation project, a tepp to unemployment benefits for workers was provided, to
which Wiliams was a beneficiary. At issue was whether WilliamsO unemployment benefits
(arising from contributions collected from both Williams and his employer) and the benefit
enhancement payments were taxable in WilliamOs hands.

At trial, JusticeCullen (as havas then) foud both payments to be situated Oon reserveOQ
and thus tasexempt by virtue of section 87 of thalian Act He arrived at this opinion by
introducing new language, which he referred to as Oconnecting factorsO, which could be used to
determinethe location, ositus,of intangible property. He opine@the residence of the debtor
[being the Federal Crown] was only one of a number of Oconnecting factorsO which must be
examined in order to determisgusO* The Federal Court of Appeal split theurces of
income, finding the government unemployment benefits to be situated off reserve and therefore
taxable, but the tepp contributions administered by the Band, fell within the exemptions
afforded by section 90(1)(b) of thedian Act JusticeStore Orejected the trial judgeOs
Oconnecting factorsO test and stated that the leading cases had been decided in accordance with

the wellestablishedontract principléghat, in the absence of an intention in the contract to the

contrary, the residence of tdebtor determines tistusof a simple contract debt®

129 canada, Department of Finance, OA Working Paper on Indian Government TaxationO (Draft), 1993.
130illiams supranote 14 at 882. See al¥¥dilliams v The Queefi989] 2 FC 318.
1311bid at 883 (emphasis added).
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The Supreme Court of Canadaed théVilliamscase to Oexplore the purposes of the
exemption from taxation in s. 87 of thedian Act the nature of the benefits in question, and the
manner in whih the incidence of taxation falls upon the benefits to be taXé&€lying
squarely onlusticelLa ForestOditchell v Peguihistoric and purposive@alysis, the Court set
out a complex test to determine girisof intangible Indian property. Althougiowegijickwas
referenced, the principle that OTreaties and statutes relating to Indians should be liberally
construed and doubtful expressions resolved in favour of the Intfiaws® never mentioned.
Instead JusticeGonthier relied on principles in contract law (yet rejected conflict of laws
principles as being Oentirely out of keeping with the scheme and purposemdizhéctand
Income Tax A% to resolve interpretive ambiguity. Despite pusimg to set out predictable
test to determinsitus the Court created a highly contextual rexthaustive set of potential
criteria, to be mesured and weighted against the OpurposeO of the exemption andpbhsed
of theIndian AcO

It is desirable, when construikgemptions from taxation, to develop criteria which are

predictablen their application, so that the taxpayers involved may plan their affairs

appropriatelyEFurthermore, it would be dangerous to balance connecting factors in an
abstract manner, divorcebin thepurpose of the exemptiamder thdndian Act.A
connection factor is only relevant in so much as it identifies the location of the property in
question for theurposes of thindian Act In particular categories of cases, therefore, one

connectim factor may have much more weight than another. It would be easy in balancing
connecting factors on a case by case basis to lose sight Bfthis.

TheWilliamstest forsitusthe means by whicthe court would determine if property Oheld by
an IndianO waSsituated on reservekereby meeting the definitions in section 87 to 90 of the

Indian Actwas set out as follows:

*2bid at 885.

133 Nowegijick supranote 40 at 36.
134Williams supranote 14at 89091.
135 bid at 892 (emphasis added).
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The approach which best reflects these concerns is one which analyzes the matter in terms
of categories of property and types of taxatiéor instance, connecting factors may have
different relevance with regard to unemployment insurance benefits than in respect of
employment income, or pension benefit$e first step is to identify the various

connecting factors which are potentiallyenehnt. These factors should then be analyzed to
determine what weight they should be given in identifying the location of the property, in
light of three considerationg1) the purpose of the exemption underltigian Act; (2)

the type of property in question; and (3) the nature of the taxation of that propeety.
guestion with regard to each connecting factor is therefore what weight should be given
that factor in answering the quies whether to tax that form of property in that manner
would amount to the erosion of the entitlement of the Indiaindian on a reserve.

This approach preserves the flexibility of the case by case approach, but within a
framework which properlydentifies the weight which is to be placed on various
connecting factorsOf course, the weight to be given various connecting factors cannot be
determined preciselyHowever, this approach has the advantage that it preserves the
ability to deal appropately with future cases which present considerations not previously
apparent3®

The Oconnecting factorsO test set owfilimmsresembles the indicia used to determine

residency under thecome Tax Actbut appearto be interpreted far more stringentl

According to the Canada Revenue Agency, the leading case to determine if taxpayers are

Oordinarily residentO in Canada, and therefeeming incoméaxable by Canada, is the 1946

case Thomson v Minister of National Reverfd€This case is interpreted/ ICRA to aid in the

identification ofOresidential ties of an individual that will almost always be significant

residential ties for the purpose of determining residence stafug@se indiciancludethe

taxpayerOs dwelling place (or places), the latati@ spouse or commdaw partner, and

where dependants reside. Secondary indicia may include the location of personal property (like

furniture), professional, recreational or religious memberships, any ties to a Canadian employer,

medical insurance from province or territory, and possession of a Canadian pa$&pthere

138 illiams supranote 14at 892.

13711946] SCT 209, 1946 CANLII 1 (SCC).

138 Canada Revenue Agency, Olncome Tax F86-F1-C1, Determining an IndividualOs Residence StatusO,
(2016), online: <http://www.crarc.gc.ca/tx/tchncl/ncmtx/fls/s5/f1/€%-c1-eng.html>, at 1.11.

%9 bid at 1.14.
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is also a numerical threshold of 183 days, for those who are OsojournersO, by which they may be
deemed resident in Canadfdhile theWilliams Oconnecting factorsO test attempts to make
similar cannections lfetween intangible property and a reserve in Canada, as opposed to

connecting a person to Canada), the fact@sat nearly as well definegdredictable or cogent

OConnecting Factors@est Fallout
What the court i'Williamsset out to provide was clarification on the purpose of the
exemption, a way to categorize intangible property, and a means to detgitogndowever, as
the jurisprudence that followad¥illiamsindicated**’ the Ocamecting factors@st was anything
but helpful and failed to articulate a meaningful historic and purposive analysis lofdid@ Act
provisions. Contrary tdusticeGonthierOs explicit avoidance of conflict of laws theoryeatie
Pinder pointed oufthe source of this test also is to be found in conflict of IEkSitilarly,
MarthaOOBrien noted, Othe sitiighe-debtor test was rejected on the basis of the broad
historical and policy arguments in favour of protecting Indian entitleméfftgéy,in reallife
application, the test introduced criteria that appear nowhere in the history of this legislation. In
addition totherather spurious rationale for this new test, the seafhbt flexibility reaches
towards vagueness, and the predictabid more akin to restriction. According to Pinder:
E treating each case as if it were unique, without enabling the development of principles to
be applied in future cases, leads to abuse. If each CCRA official is able to assess the factors
according to ts or her fanci with the prejudice weighing in against applying the

exemptiomN the system is discredited, and natives have to resort to the extraordinary costs
of litigation, only to find that a successful outcome provides no relief for otffers.

1405ee for examplaorkers® Compensationadd (Alta) v Enoch Bandl993 CanLIl 3421 (AB CA)Union of NB

Indians (Min Financg [1998] 1 SCR 116Recalma v Canadd41998] 3 CNLR 279, an&hilling v MNR [1999] 4

FCR 178, as discussed in OOBrien and Piirdea,note 141.

1411 eslie J Pinder, OThedian Act Taxation ExemptioBBeguiling Simplicity:Shilling v. The Quedd, 48:5 Can

Tax J (2000) 1496 [Pinder] at 1497.

“%|bid at 18990.

1431bid at 1502. Note: CCRA, formerly Canada Customs and Revenue Agency, is now called the Canada Revenue
Agency [(RA].
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OOBrien takg a similar position state@the Oconnecting factorsO tedtiiliamshas been

applied and, frequently, misapplied and distortédThe test Oprovides no indication of how

much weight should be ascribed, and in what circumstances, to the placeafcesitithe

owner of the income. Most significantiWilliamsdid not require any relationship between the
intangible property and traditional First Nations culture, and it does not require that the income,
either in the way it is earned or in the waysispent by the owner, be integral to or provide a
benefit to the reserve communit}’0t is apparent that thevilliamstest opened wide the door to
such an application through its Ohistoric and purposiveO analysis, and the concern that taxation

must not Qmount to the erosion of the entitlements ofraianqualndianon a reservet3®

further confounded the application of the provisions.

This phrase, OlndiajuaIndianO, meaning literally an Olndian in the capacity of an IndianO,
first appeared iMitchell v Peguis and then was used repeatediyjuisticeGonthierOgvilliams
judgment:*’ but in both instances, was bereft of explanation or connection to the tax provisions
these cases examined. It is OOBrienOs observation that Othe courts have shown alerarked ten
to apply the exemption restrictively and to require that the source of income have a demonstrably
OlIndianO charactéf&rhus, Williamsssignificantly narrowed the interpretation of section 87
provisions by introducing a twstep test to consider vabie criteria that examine the character
of (otherwise taxable) property and types of taxation against the potential of taxation of that

property to Oerode the entitlement of an Indizaindian to personal property on the

144Martha OOBrien, Olncome Tax, Investment Income, and the Indian Act: Getting Back on TrackO, (2002) 50:5 Can
Tax J at 1572 [OOBrien].

“®|bid at 1574.

L48\illiamssupranote 14 at 891 (emphasis added).

147 see:williams supranote 14at 886 (quotindMitchell v Peguik at 886 in summary on the ONature and Purpose®

of the exemptioreferencing the CrownOs obligations undeRitwal Proclamation of 1762t 891 regarding

Oresident of debtor testd, at 891 concerning OThe Proper TestO, and alirg9heegzst fositusof

Unemployment Benefits, and at 900 in Gonthier JOs conclusion.

148 0OBriesupranote 144 at 1571.
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reserve® The corollary to thisationale is what the court might then consider how an Indian
mightnot actin the capacity of an Indian, except perhaps to renounce his or her heritage and be
fully assimilated into the Canadian body polifi€Finally, to add insult to injuryjustice
Gorthier presented a version of history that is difficult to reconcile with CanadaOs colonial
policy. He stated:

Therefore, under thimdian Act an Indian has ehoicewith regard to his personal
property. The Indian may situate this property on the reserve, in which case it is within the
protected area and free from seizure and taxation, or the Indian may situate this property
off the reserve, in which case it is odsithe protected area, and more fully available for
ordinary commercial purposes in society. Whethetrtde&n wishego remain within the
protected reserve system or integrate more fully into the larger commercial world is a
choice left to the Indiafr*
To use the language of Ochoice®, and OprotectionO to characterize the impdietroAtiien
the ives of Indians and their traditional territpigdicates just how far jurisprudence removed
itself from the historic realities of those who are sulije¢helndian Act Adherence to the
principles of simficity, neutrality, and equityl the cardinal rules of tax politybecomes very
difficult to identify in this rhetoric. These tax principles date back to at least 1776, and were
articulated in Adam Smits@he Wealth of Natiorss Oequity, certainty, convenience and
economy®?In CanadaOs ambitious overhaul of the Canadian Tax system in 1966, the Carter

Commission echoed these principles stating:

We believe that four fundamental objectives on which thea@ian people agree are:
1. To maximize the current and future output of goods and services desired by Canadians.

19illiams supranote 14at 900.

%0To borrow the words of Duncan Campbell Scott, Head of the Department of Indian Affairs, 1920b{2€tive

is to continue until there is not a single Indian in Canada that has not been absorbed into the body politic, and there
is no Indian question, and no Indian DepartmentO. Mark Abley contests the attribution of this phrase, but it is
commonly accpted that it represents the sentiment of the day. See Abfey fote 365) at 3&G7.

51williams supranote 14at 887 (emphasis added).

152 Adam SmithAn Inquiry into the Nature and Causes of the Wealth of Na&eiscted ed, 1993) at 450, as

quoted in Ghton Alley & Duncan Bently, OA remodeling of Adam SmithOs tax design principlesO, (2005), Bond
University ePublications@bond, online: <http://epublications.bond.edu.au/cgi/
viewcontent.cgi?article=1044&context=law_pubs>, 579 at 586.
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2. To ensure that this flow of goods and services is distributed equitably among individuals
or groups.
3. To protect the liberties and ritghof individuals through the preservation of
representative, responsible government and maintenance of the rule of law.
4. To maintain and strengthen the Canadian feder&tion.
When consideringhe Williams Oconnecting factors€st one must ask, doesistest facilitate a
fair, predictable, and economic or efficient system of revenue? Interestingly, the Carter
Commission also commented on the inappropriateness of alternative means of revenue
collection, including the commandeering of resources:
The govenment can commandeer resources from private individuals and put them to its
own use. While this method may have its place in times of national emergency, under
normal conditiongt is either hopelessly inefficient if it is done fairly, or much migkely,
it has completely capricious results. It places the whole cost of government's services on
those who are unlucky enoughtte withineasy reacf>*
Given the CrownQs capricious nature in dealing with Indians and land reserved for Indians, the
method of revenue collection by commandeering resources, more closely redadhatesct
policy, than it does the tax policy principles of simplicity, neutyaénd equity All told, the
Commission heard from companies, organizations, and individuals, comprising over 700
witnesses, in 99 days of public hearings, in 12 Canadian cities, and received 300%@fs.
report that is focused on equity as its @ignconcern, and claimed: OWe are confident that we
have heard all points of view as to what would constitute a desirable Canadian tax's§stemO
this seems to be a significant oversight. Carter wrote:
We assign a higher priority to the objective of eqthign to all the others. As pointed out
above, our task requires us to make recommendations that would lead to an equitable

distribution of the burden of taxation. We are convinced that unless this objective is
achieved to a high degree all other achievamare of little account. Thus the need for an

153 Carter Commissiosupranote 68, Vol 2 at 7.
**bid at 2.

*%bid Vol 1 at xiii.

*%bid.
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equitable tax system has been our major concern and has guided us in all our
deliberationg>’

The final principle identified by Carter, to Omaintain and strengthen the Canadian federationO
serves to reinforcthe idea that Aboriginal peoples were entirely outside the CommissionOs
considerationNotably absent from the siolume, comprehensive Carter Commission inquiry

of the Canadian income tax system, is consideration of taxation of Indiandmditre Act

taxation provisionsThe Otwo founding nations® myth of federation simply ignorssithe

generisplace of Aboriginal peoples, aride Carter Commission renders them invisible

Certainty in Ordering Affairs DNative Leasing Service

Among the cardinal rules of tax policy is the principle of predictability, that is, the
reduction of uncertainty in ordering oneQOs financial affairs. Followirgyilliams decisionand
the development dhe Oconnecting factorsO tdw,application ofection 87became
unpredictableWilliamsO incomégeing from the Federal government, was deemed to be off
reserve, but the inconveas nevertheless considered to be tax exefigpa result of the decision
RevenueCanaddas it was callethen) introduced ew guidelires regarding employment
income which took effect on January 1, 199%ese changes creatgeat uncertainly in tax
planning for Indians, with perhaps the hardest hit group of employees being the approximately
3,900 employees of Native LeasiSgrvices (NLS}>®

The O.I. Group, which includes NLS, is Oa nationally focusedBHOfessional

Employer Organization that has been providing services to organizations for over 28

157 ||h;

Ibid at 17.
1%8 3oanna Smith, Toronto Star, OCanada revenue Agency seeks back taxes from aboriginal employeesO, (2015),
online: <https://www.thestar.com/news/canada/2015/12/14/camadEnueagencyseeksbacktaxesfrom-
aboriginatemployees.html> [Joanna Smith].



48
yearsE[and] the largest Employee Leasing/Outsourcing Organization in C&td@wner and
president Rger Obansawin, and his partiguba Irwin, set up the employment firm in 1987.

They are both status Indians, and the head office for NLS is situated on the Six Nations of the
Grand River Reserve in Ontario. By their own desaiptNative Leasing Services became the
intermediary between employees and employers:
OThe leasing concept can be a little confusing and we feel that it is important to define how
it works. Leasing develops a special relationship between a Placement Zatgani
(which is the actual worksite where the work is being performed); the Employer (The Ol
Group or Native Leasing Services) and Leased individual (the Emplole®).it works is
that a company or an organization, rather than hiring people to watkefordirectly will
instead contact a leasing agency and ask the leasing company to hire people and send them
to the company or organizatioit. becomes a OwininO situation’®
As Native Leasing Services was operating under the interpretation of s@ctadrthe
time, which they understood @soviding a tax exemption for their employeas,audit was
performed by Revenue Canada, Oconfirming [O.l. Group and NLS] for leased staff and that the
company Oruns a clean operatiofi®owever, followingWilliams, there is evidence, including
directcommunicatiorbetween Revenue Caramdnd Native Leasing ServicgmatNLS was
singled out by Revenue Canada, arateinformedthatthe Oconnecting factorsO teist notin
fact provide a tax exemph for Native Leasig Serviceemployees®® Thisannouncement
triggeredpolitical protests in respse to the proposed guidelin@sth OObonsawin and other

indigenous activists occupyirjthe] fifth floor of a Revenue Canada building in downtown

Toronto in December 19946,

1%90.1. Group of Companies, OEmployee Leasing/Outsouiciigo We AreO, 2009, online:
<http://www.oigroup.ca/employee_leasing.php>.

1801bid, OEmployee Leasing/Outsourdihgechnical Information for Placement Organizations and EmployeesO,
(2002), online: <http://www.oigroup.ca/employee_leadiogv_it_works.php>.

%1 Turtle Island Native Networkyews: Spotlight on Aboriginal Rights, Taxation and Related IssuesO, (2002),
online: <http://www.turtleisland.org/news/nesaxationshilling.htm> [Turtle Island News].

162 5eeHester v The Quee010 TCC 647 at para 4, which sets out the CRA announcenteatgremptive
request made to all NLS employees to agree to be bound Bpilliag decision {nfra note 168).

183 Joanna Smithsupranote 158.
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Rather than adding certainty, the new guidelines segynoontradicted theatio of
Williams Guideline 4, in particulagppears to be most relevanthe NLS series afases that
demonstratethe difficulty in tax planningpostWilliams

Guideline 4
When:
¥ the employer is resident on a reseiameg
¥ the employer is:
o an Indian Band which has a reserve, or a tribal council representing one or more
Indian Bands which have reserves, or
o an Indian organization controlled by one or more such bands or toibatits, if the
organization is dedicated exclusively to the social, cultural, educational, or economic
development of Indians who for the most part live on researes;
¥ the duties of the employment are in connection with the employer@smanercial
actvities carried on exclusively for the benefit of Indians who for the most part live on
reserves:
All ofsghe Income of an Indian from an employment will usually be exempt from Income
Tax

Guideline 4doesnot appear to resemble the Oconnecting factorsO test, in that it explicitly
confines potentiakmployes to being Oon a resenm©rder forits employeeso qualify for the

exemption, and requires several faciarsombinatiornto locate property oareserve. Further,

rather tharbeingone factorto considerto be weighed on a cabg-case basis, commercial
enterprises are automatically exadd. This is even more apparent in examptesided on the
Canada Revenue Agency webpage to indicate employsiteations that arendtexempt©

Mr. S works for a commercial building supplies company that is owned by a tribal council
and is resident on a reserve. He performs his duties off reserve and lives off reserve. Mr. S
is taxable on his employment incomechese, although there is one factor, the residence of
the employer, connecting the income to a reserve, this factor by itself is not sufficient to
confer the exemption when the employer and the employee are active in the commercial
mainstream of society.

Ms. T works for an Indian organization dedicated to organizing social programs-for off
reserve Indians. The organization is located off reserve. Ms. T is taxable on her

164 canada Revenue Agencyndian Act Exemption for Employment Income GuidelinesO, (2013), online:
<http://www cra-arc.gc.ca/brgnls/gdinreng.html#emp> (emphasis added).
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employment income because there are no factors connecting that income to a location on
65
reserve-

The new guidelineswvhich remaircurrent as of 201 &ffectively excludethe employment
income ofall NLS employees from section 87 exempgaon the basis that their work i
performed offreserve'®® In response to the protests and occupaifche Revenue Canada
office, the Deputy Minister of Revenue Canada, Pierre Gravel, wrote to Irwin (of Native Leasing
Services) promising to: OOtake all available steps to expedite consideration by the courts of any
challenge of the guidelines or their éipation in particular circumstancesO in exchange for
vacating the fifthfloor of its office building. This led to Native Leasing Services and Revenue
Canada selecting four Otest casesO to clarifyirenihestablish legal preced@ht’ of which
Shillingv MNR®® became the leading case.

In 1997, Rachel Shilling filed a statement of claim requesting a declaration regarding the
applicability of section 87 of thimdian Acton her 1995 and 1996 income. Justice Sharlow (as
she was then), answering the preliarjnquestion of applicability of sectio? Sruled in favour
of Shilling**° This decision was appealed the Canada Revenue Agency, and in 2@Qheal
Court Justices Rothstein, Evans and Malone, held that Othe respondent both worked and resided
in Toronto. The location and nature of her employment are the important factors locating her
employment income offeserve.t3° The factors selected gave no recognition to the fact that

"In 1984, having discovered that her son was part of a bicycle groupabajetting into

trouble, Ms. Shilling decided that it would be better if they moved from the reserve.

Consequently, she applied for a job as the Executive Director of the Ahkinomagai Kemik
Education Council and worked at the First Nations School of Tordfter commuting

%% bid.

%8 Turtle Island Newsupranote 161.

17 3oanna Smithsupranote 158.

188 5hilling v MNR [2001] FCA 178 (CanLIl)$hilling).

189 5hilling v MNR [1999] 4 FCR 178, 1999 CanLll 8289 (FC).
10 sypranote 168 at para 58.
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from her home on the Rama reserve for one year, she moved to Toronto in 1985 and has
resided there at all material times since théh.O

As a result, Shillinjl as the test case for NLS employidesas found to not meet the
Oconnecting facts® test andastherefore ineligible to claim section 87 exemptions. In 2002,
the Supreme Court of Canada denied leave to appeal, ending aysavelsputdetween
Canada Revenue Agency aNdtive Leasing Servicesver theappication of section 87

Given the gravity of the implations for employees of Natiteeasing Services, Roger
Obonsawin and Joe Hessaught to launch an OAbuse of PowerO class action in 2000 against
federal ministers and senior bureaucrats of the Canadian Revenue Adéoegtiayevidence
throughout the prérial procedures suggests that the government has not been forthright or fair in
litigating the Shilling case. Ol and NLS are forced to deal with an unequal political and
bureaucratic environment. While the courts are alwaysp#ion to challenge government policy
and direction, it is a long and expensive undertakigitQvas estimated in 2002 th@D.l. and
its employees have committed in excess of $1.5 million. The struggle is not over. There may be
many years ahead befdtere is a final resolution to this mattéf3@h many ways, even after
Shilling, Indians are no further ahead in knowing how bestder their financial affairsand the
retroactive collection of taxes from NLS employees contindesording to Smith othe
Toronto Star, writing in 2015, the Canada Revenue Agency has been Oaggressively collecting
back taxes from a group of mostly lemcome aboriginal women who lost a lenghning legal
battle to be exempt from paying personal income taXé3de averag@ncome, according to

lawyer Jim Fyshe who worked on a gyono basis for NLS, was $27,000, @hdyOlive at or

1 1bid at para 45.
2 Tyrtle Island Newsupranote 161.
173 |A;
Ibid.
% bid.
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near the poverty linet®@For many of these people, the assessed taxes, interest, and fines amount
to an insurmountable delithis is the legacwf policy decisions flowing from th@/illiamscase.

At least1000 appealmvolving employees of Native Leasing Servioe€.l. Employment
Leasinghavecome before the coutt® The Crownnow relieson Shilling, which stands for the
principle thatOthenterposition of NLS as the employer does not significantly connect the
employment income to a reserve in a manner relevant to section 87 of tHéltAvBuld be
difficult to find an exception among NatilzeasingServicesemployeesto indicatethattheydid
not have at least one, if not many, connections to a regerle cases examined, alere status
Indians, many were directly involved with cultural activities, or providing health or education
services to status Indians, and many either livedrasdged immediate family on reserves a
regular basisNevertheless, the Tax Court and appellaterts are consistently ruling in favour
of the Minister of National Revenue to find that section 87 does not apply to the employees of
Native Leasing Serges.A sample of cases involving Native Lstiag Services employees are
worth mentioning. IrStaceyDiabov The Queenh’®five employeesvere found to have no tax
exemption including StacyDiabo, who:

E was working as a policy analyst with the federal Department of Indian Affairs and

Northern Development ("DIAND") in the Seffovernment Policy Directorate. In that

capacity, she provided advice on a wide variety of issues in relation-goselfnment

negotiations between the Government of Canada and the First Nations reserves. Her duties
were to represent DIAND with respect to sgtivernment and land claims negotiations.

She testified that the purpose of her position was to pr@adel, political, ecoomic and

cultural benefits to First Nations reserves across Canada, including her own community of

Kahnawake, but not to any specific reserve. She also occasionally provided advice for the

benefit of offreserve membersEDIAND refused her requegi be dlowed to perform
her work on the resen/é’

175 Joanna Smitsupranote 158.
176 Baptiste v The QueeB011 TCC 295 [Baptiste] at para 3. This figure is also citdthimvegahbow v The
Queen 2011 TCC 296 ghara 3, and in both instances, it is an assertion of the Crown.
177 \|A;
Ibid.
1782002 CanLll 1088 (TCC)JtaceyDiabd].
19 bid at para 6.
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In Googoo v The Quegf’ eightseparate appellants, includifiMs. Delores Joyce
Maguire [who] was born and raised on the Gloodtiagt Nation Reserve. At the age of 19 she
married into another culture and lost her Indian status undéndte Act Since her marriage,
Ms. Maguire has not lived on a reserve but she ultimately regained her Indian status. Ms.
Maguire became an addims counselor in and about the Native commuriityAbso in
Googog Mr Knockwood workedOas a language and cultural instructor performing his duties at
the Child Development Centre and Friendsbentre in Halifa)'®*Ms Googoo worked with
the Aboriginal Reoples Television Network, and Ms Mashimgrkedas a Research Technical
Assistant with the Caigan Aboriginal AIDS NetworkAll of their appeals were denied.
Thirteen employees were reassessed for several tax y&biimson v The Quegft
which proceedd together on the basis of common evidence. The appgifanidedan
Aboriginal Crisis Program and Second Stage housinglboriginal victims of domestic
violence. Thg arguedfor consideration of their circumstances that potentially weakened their
connection to a reserve:
Oln the course of their arguments, both counsel for the Appellants submitted the evidence
demonstrated that as employees of NLS they were exercising their treaty rights and chose
to connect with their home community as much asionstances permitted. In some
instances, travel to a reserve was onerous both in terms of time and cost. Often, an
Appellant had chosen to leave her reserve to pursue education or employment
opportunities or to join family living elsewhere. Sometimes, asfant or young child, an
Appellant had been removed involuntarily from her reserve whether through intervention
of the child welfare authorities or relocation by a paréfit.O

Deputy Judge DW Rowe dismissed oiaghed all thirteen appeals, allowing the Canada

Revenue Agencto reassesas many as eight taxation years, as was the case for June Robinson.

1802008 TCC 589F00goq.
1811bid at para 1718.

182\bid at para 65.

1832010 TCC 649Robinsoi
1841bid at para 47.
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In Baptiste v The Queethe employee wagassessed for nine taxatiypears,in which she
raised a Onecessityyament fhai in effect says that the employferbank] employee and place
of employment would be on a reserve if that were possible and therefore the employment income
should be treated as if it were located on a reserveE.The respdi@ieat is of theview that
Ms. BaptisteOs work was more beneficial to the bank than to the Aboriginal comrimiy.O
BaptisteOs income was not tax exeiptilarly, in Montour v The QueeMontour was a
support worker at a womenOs shelter, which was necessarily loi¢ateskrve for the safety of
its clients'®®Her appeal was dismissed.

Marcinyshyn v The Queénvolved three appellants, including OMawakeesic and
Marcinyshyn [who] both worked for AMI [Anishnawbe Mushkiki Inc.]. Mawakeesic worked as
a Counsellor in the FBD program which included instruction in parenting skills and
nutrition.®®’ The inclusion of Marcinyshy®s emptmnt income was used to redims
eligibility for Child Tax Benefit paymentsive appellants were heardBaldwin v The Queen
one employee wied with Aboriginal housing tenants, another as a Healthy Babies healthy
ChildrenOs Program workét All of their appeals were dismissed.

By 2011, wherBastienwas decided, the Canada Revenue Agency had successfully
challenged the tagxempt premise upomhich NLS had based its business practices. Althoug
NativeLeasing Services is not explicitly referencedamstien or the many cases that relied on
the Shilling ruling, Bastien and more recentlRobertsonappears to characterize the business
arrangements of Native Leasing Service®abuseO:

Of course, in determining the location of income for the purposes of the tax exemption, the
court should look to the substance as well as to the form of the tiansgiging rise to

185 Baptiste supranote 176 at para 224.

186 Montour v The Queer2013 TCC 178 at para 7.

87 Marcinyshyn v The Queef011 TCC 516 at para 8.
188 Baldwin v The Queer2014 TCC 284.
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the income. The question is whether the income is sufficiently strongly connected to the
reserve that it may be said to be situated there. Connections thdifanial or abusive
should not be given weight in the analysisE.Cases gfrimper manipulation by Indian
taxpayers to avoid income tax may be addressed as they are in the casendfamon
taxpayers®®

Similarly, Robertsorstates:

The Crown has not suggested that the Appellants have attem@ddieial manipulation

of the canecting factors in order to bring their fishing income within the exemption from
tax provided by section 87. The various connections between the Reserve and the
AppellantsO income from fishing are indisputdolya fideand not motivated by tax
avoidanceconsiderationsE.

However, in order to avoid potentiaipousive or artificial manipulatioof the connecting
factors in other cases, a degree of flexibility must be maintained in the selection and
weighing of the connecting factors, and in the emphasgengb those that provide a
substantive basis for situating property on a reséfve.

In Bell v The Queent was madelear thatShilling equated setting up business oreaerve to
adhere to section 87 requiremewith illegal tax avoidanceracticesand not prudertiax
planning: OFinally, the Appellant submits that issues of impropriety and artificial connections
have no bearing on a case such as this. They are only relevant if the Crowntladlezyessa
sham or that the general aatioidance rul@pplies:Shilling v. The Queer2001 FCA 1781

For the convenience of Indialmoking to clarify thelndian Actprovisions the Canada
Revenue Agency now provides a handy form to help determiheiifemployment incomis
taxable. The ODeterminationEB{emption of an IndianOs Employment IncomeO form, asks
guestions regarding the date of registration undeinttian Act(as gender restrictions only
partially addressed in 1985 af@11 impact eligibility, if the Indianlives on or off reserve, and
information regarding other potential connecting factors:

All of the employeeOs employment income is exempt from income tax if any one of the
following situations applies. Check the appropriate box.

189 Bastien supranote 41at para 62 (emphasis added).
190Robertson supraote 8atpara 4142 (emphasis added).
1912016 TCC 175 at para 39.
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E
the employeeOs employment duties are connected to the employarésmercial
activities carried on exclusively for the benefit of Indians who, for the most part, reside on
reserves and the employer resides on a resandghe employer is:
¥ an Indiaband that has a reserve or a tribal council representing one or more Indian
bands that have reserves;
¥ an Indian organization controlled by one or more such bands or tribal councils and is
dedicated exclusively to the social,
cultural, educationabr economic development of Indians who, for the most part, reside on
reserves (guideline 42

Again, the Oconnecting factorsO test bears little resemblance to the guidance provided by the

Canada Revenue Agency.

Indian qualndian BActing in the Capacity of an Indian

In the late 1980s and 90s, as Canadian courts were giving meaning to section 35 of the
Constitution, recognizing Oexisting treaty and Aboriginal rigimsi@n Acttax law took a
strange turn. While jurisprudence has insisted thadtion provisions of thimdian Actare not a
protected right (to be discussed more fully later), the colReralma’® drewfrom thin air what
appears to be a Odistinctive culture t&3#though the Tax Court of Canada and the Federal
Court of Appeal have continued to list connecting factors and assign them weight, an additional
factor, not found ifWilliams, is often given overriding weight: whether the source of the income
was integal to the life of the reserve, or tended to preserve the traditional native way 6tlife.O
This connection between concepts about Indigenous culture in th&/a89er Peét® decision

being introduced int&kecalmas inexplicable. While on one hand the doefuses to recognize

192 canada Revenue Agencyl[@i-IN Determination of Exemption of an Indian's Employment IncomeO, (nd),
online: <http://www.craarc.gc.ca/E/pbg/tf/tdin/tdlin-16e.pdf> (emphasis in original).

193 Recalmas Canada 1998 CanLIl 7621 (FCA)Recalmé

1940 0OBrien note 144 at 1576. The application of the Ointegral culture test to ssittisandlysis first appeared
in Folster v The Queef1997), 97 DTC 5315 (FCAipfra note 329.

195van der Peet supraote10.
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thesui generigorigins of taxation provisions accorded Indians (and only Indians), it imported a
culture test into its interpretation of thedian Acttax provisions.

In addition to thé/an der Peetlecision, it is also worth nei at this point that the Royal
Commission on Aboriginal Peoples (RCAP), commissioned in 1991, released itpafi0
report in 1996, which painstakingly detailed the historically fractured relationship between the
Crown and Aboriginal peoples. The Crown€ss of thdndian Actto deliberately debilitate
Aboriginal individuals and their comunities, including economic sanctioms glaringly
apparent. Among other grievous and harmful policies, RCAP also considered ¢nengentOs
program of involuntargnfranchisement® which had the effect of severing an IndianOs
connection to any reserve. For the Court to work from a premise that the purposes of the taxation
provisions of thdndian Actare historically upheld by a protection rationale is simplistic and
disingenuous.

TheVan der Peetlecision dealt with Aboriginal fishing rights, in an area never ceded by
treaty, but within the jurisdiction assumed by the Crptascontrolled by théndian Actand
provincial resource management legislation. Dorothy 8&mPeet was charged under British
Columbia fishing regulatisfor selling 10 salmoywhich the Crown considered a OcommercialO
enterprise. While she held an Olndian food fish licetise@egulations prohibited the sale,
barter, or offer to sell or bat any fish'®’ Van der Peet was found guilof violating the
regulationsandunable to meet the newly devised Odistinctive cultut® tesie that did not exist
until after her trial. The majority of the court affirm#ght the St—:I" right to fish wamited to

fishing for sustenance and ceremony purposes only, and excluded OcommercialO fistamg. The

1% Ccanada, Royal Commission on Aboriginal People, OGathering Strength: Canada's Aboriginal Action PlanO,
(Ottawa: Minister of Indian Affairs and Northern Development, 1997) [RCRE§arding involuntary
enfranchisement see: Vol 4, OPerspectives andiBs@| at 22ff.

197 British Columbia Fishery (General) Regulatiof®)R/84248, s 527(5).
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der Peetest for Aboriginal rights was grounded in the concept of idgntfrights itegral to a
distinctive cultureO

As was noted in the discussion of the purposes of s. 35(1), aboriginal rights and aboriginal
title are related concepts; aboriginal title is a-sategory of aboriginal rights which deals
solely with claims of rights to landE. In considering whether droléo an aboriginal right

has been made out, courts must look at both the relationship of an aboriginal claimant to
the landandat the practices, customs and traditions arising from the claimant's distinctive
culture and societyCourts must not focus smtirely on the relationship of aboriginal

peoples with the land that they lose sight of the other factors relevant to the identification
and definition of aboriginal rights®

According to Woo, this cag@crystalized the Supreme CourtOs use of histdtyefo
purpose of determining Aboriginal rightskE. [but as] LOHeurBubZ pointed out in her dissent,
[Chief Justice] Lamer in his majority opinion did not actually follow the principle [of taking into
consideration the perspective of Aboriginal peoplea] ke set out'® Alarmingly, thecourt
maintained that any rights recognized in this case must be Ocognizable to the Canadian legal and
constitutional structuré®thereby privileging the interests and perspective of the state. In WooOs
in-depth analysis ahis decision, she states:
The CourtOs understanding of the common law restricted it to what was common in
England or, more specifically, to Canadian colonial experience that deferred to a distant
motherland and ignored Indigenous sovereignty and jutisdEe.By requiring )
conformity to this interpretation of Othe Canadian legal and constitutional structure,O these
formulations implicitly demanded acceptance of colonization as a precondition for
establishing Aboriginal rightsk. The bottom line, howeverthat the Court did not reject
colonialism as one might have expected it to given the wording of s.35(1), the
simultaneous assertion of egalitarian principles irCharter of Rights and Freedotrend
the recognition that Othe rules of the gameO hadezhdhdid not even acknowledge that
British assertions of sovereignty were of questionable legal validity from both Indigenous
and modern international perspective&s.
The impact olVan der Peetbeing a case on fishing rights) Aboriginal tax law therannot be

understated. Not only was the comriVilliamsdoggedlyfixated on fitting thdndian Acttax

198yan der Peet supraote 10at 562.

199\Woo0 supranote 86 at 184.

200v/an der Peet supraote 10at 49 (quotingSparrowsupranote 13) at 1112.
201\Woo supranote 86 at 18485 (notes removed).
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provisions into normative tax law, any concessions to Indians would now also have to meet a
Van derPeetstyle culture test of the taxable (income geaiang) activities. The normative
power of taxation is equally compelling; the Carter Commission noted in its objectives that:
OUnless the allocation of the burden [of taxation] is generally accepted as fair, the social and
political fabric of a country isveakened and can be destroy&dDis a very short step to see
that theWilliamscriterion of OIndiaqualndianO was given shape through\the der Peet
Qiistinctive cultureO test, once again normalizing assimilationist Canadian Indian policy.
Woo0Os meticulous analysis of 62 Supreme Court of Canada Indigenous rights cases,
spanning the years of 1983 to 2006, and inclutiagegijick Mitchell v PeguisandVan der
Peet supported her conclusion that, ODespite its expressly democratic inteh&dDsuyrt
upheld colonial legality. It was not in any sense a defender of Indigenous normafity.O
Further, Woo states:
None of the cases that [she] examined was initiated by the Crown on behalf of an
Indigenous interest or to defend an Indigenous rightthe contrary, though the federal
Crown acted as an intervener in twehio cases and provincial Crowns intervened in
thirty-seven cases, there is no evidence in the cases studied that any of them supported an
Indigenous point of view. In effect, asght be expected given the historical genesis of the
CrownOs presence and its current institutional structure, it typically represented settler
society in opposition to Indigenous peopt& O
The difficulty for the Courts in assessitigaty andAboriginal rightsis that the judiciary are
trying to make sense of the law from within an entrenched colonial framework. Moreover, their
misplaced efforts have been significantly supported by academia. Arthur Ray, having acted as an
expert witness in severakaty ad Aboriginal rights cases, noted, Oup until the land title suit of

the NisgaOa of British ColumbiaGalder v Reging1973), both the legal system and academic

scholarship concerning Aboriginal people largely supported their dispossession and economic

202 Carter Commissiorsupranote 68, Vol 1 at 4.
203\Woo supranote 86 at 139.
2% |bid at 170.
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marginalization.&° As already noted in some of the cases discussed hereBypheme Court
of Canadan particular has struggled to Oreconcile® the assumed sovereignty of the British, now
Canadian, state with the pesistence of Indigenous Osettlementi®thgir own political and
legal systems:

The denial of Indigenous political rights was consistent with CanadaOs constitutional

history. Despite eighteenttentury reliance on Indigenous allies, despite continuing use of

treaties to found British claims smvereignty, and despite the provisions inBhiéish

North America Acthat granted separate provincial administration to the settler colonies,

no Indigenous nation took part in the negotiations that led to Confederation if°1867.

In attempting to aitulate the purpose of thadian Actexemptions, building on the
protection rationale set out BysticelLa Forest inMiitchell v Peguiscourts havecontinued to
add to the deepening confusion. Siké#liams there has been a growing judicial emphasis on
examining the types of work performed (as opposed to the types or sources of income), and the
quality of attachment of the Indian to a reserve through that source of income, thus eclipsing the
interpretive model set out Mowegijick Thus by 1997, agaionly one year after RCARatted
on the Crown to addreds difficult relationship with Aboriginal peoples, the courtsO purposive
and historic interpretation of section 87 began to interpret tax provisions against its skewed view
of what it means to be an Olndigm IndianO.

The facts of th&kecalmacase may have suggestedore predictable outcome,
particularly under the newvilliams Oconnecting factorsO test, where the boxes should have been
easier to identify and check off. The appellants, three members of the Recalma family, were a
Ocommunitoriented Native family, mebers of the Qualicum Band, living on the Qualicum

Indian Reserve on Vancouver Island. The two male appellants have been elected chief of their

band at different times. They, along with the female appellant, operate a fishing business through

205 Arthur Ray, Telling it to the Judge: Taking Native History to CoMontreal: McGillQueenOs University Press,
2011) [Ray] at 154.
208\Woo supranote 86 at 18.9.
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various corpaations3°’ The factors connecting the income to the reserve were obvious and
many, and included employment income generated on reserve, which was the source of the
interest bearing investments, the Recalmas themselves lived on the reserve, the fact that the
activity concerned wasdhing in traditional watefé as their ancestors had done for millefihia
and that the bank where income was deposited was physically located on the reserve.
Nevertheless, both the Tax Court of Canada (F&@nd theFederal Court of Apealfound the
situsof the RecalmaOs income to berefferve and therefore unprotected by sectiomB&.
Supreme Court of Canadabsequentlgenied leave to appeal.

In order to be deemed as Oproperty on reserveO, the source, or more literally, the location of
the income must be determined. Although being central to the CourtOs analysis of determining
thesitusof Indian (intangble) property, OOBrien argues tihat mnnecting factors tes Otoo
subjective and vague to be useful as precedent. In purporting to apply the connecting factors test,
Justicelindenstated that a court must decide Owhere it makes the most senseO to locate the
personal property in issue indar to avoid the erosion of property held by Indians qua Indians
and to protect the traditional native way of lif8%®hus the connecting factors tésto apply
various factors, eadbeingaccorded different weight on a casgcase basis, amdeterminimg
which factors were most critical and the weight they should be accaosdieit judges to simply
rely on what Omakes the most sef§&the court differentiated investment income in this case
not bywherethe work was performed that generated the origneme (as in with
unemployment benefitsthe focus of th&Villiamscase), nowherethe business income

originated. Rather, Owhere investment income is at issue, it must be viewed in relation to its

207 Recalmasupranote 193 at para 2.

208 Recalma v Canadd1997] 4 CNLR 272 (TCC).
2°0@Briersupranote 144 at 1577.

#%Recalma supraote 193 para 9.
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connection to the Reserve, its benefit to the traditibiative way of life, the potential danger to
the erosion of Native property and the extent to which it may be considered as being derived
from economic mainstream activitf*@0OBrien further suggested that the court misconceived
the connecting factorsge and the Oidea that the purpose of section 87 is to exempt income
derived from activities that are integral to the life of the reserve, or to preserve the traditional
Indian way of lifeG*?led to serious distortions.

By drawing fromJusticeLa ForestOs obiter Mitchell v Peguisthe notion of the
Ocommercial mainstreaffit@rept into the connecting factors test. Even thougtRémalma
Court admitted that the Ocommercial mainstreamO criterion was never set out to be a OtestO in
Williams Justce Linden relied heavily on it, and gave the greatest weight to this factor.
According to OOBrien, Odetermination of whether the income was earned in Othe commercial
mainstream,O [was] an inadequately defined concept that seems to refer to activitie=sesr s
connected or analogous to activities or sources in theesérve economy. If the income is
earned in the commercial mainstream, it is ipso facto not situated on the ré5Bwiil®
Recalmanever directly referencedan der Peetthe language used describe the Ocommercial
mainstreamO criterion Recalmawas surprisingly similar to théan der PeetOintegral to
culture testCRecalmaexplained:
In evaluating the various factors the Court must decide where it "makes the most sense” to
locate thepersonal property in issue in order to avoid the "erosion of property held by
Indiansqualndians” so as to protect the traditional Native way of lifés also important

in assessing the different factors to consider whether the activity generatingoime
was'"intimately connected to" the Reser¥iRat is, anfintegral part" of Reserve lifeor

21bid at para 11.

#200OBriersupranote 144 at 1576 (writing in 2002, prior¢hanges to the Ocommercial mainstream criteria).
Z3pespite being frequently applied, prior to 2012 the phrase Ocommercial mainstream test® was never judicially
considered (see Pindsupranote 141 at 1500, her footnote 15).

2400Briesupranote 144 at 186.
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whether it was more appropriate to consider it a part of "commercial mainstream”
activity **°

E

So too, where investment income is at issue, it must be viewethtion to its connection

to the Reservats benefit to the traditional Native way of liftne potential danger to the
erosion of Native property and the extent to which it may be considered as being derived
from economic mainstream activit§-O

In Van der Pegtwhere the central question concerned whether OcommercialO fishing was
integral to the St—:I" peoples, the test (in part) is described thusly:

To satisfy the integral to a distinctive culture test the aboriginal claimant must do more
thandemonstrate that a practice, custom or tradition was an aspect of, or took place in, the
aboriginal society of which he or she is a pdithe claimant must demonstrate that the
practice, custom or tradition was a central and significant part of theéysedistinctive
culture. He or she must demonstrate, in other words, that the practice, custom or tradition
was one of the things which made the culture of the society distinctivat it was one of
the things that trulynade the society what it wa¥
E
The court cannot look at those aspects of the aboriginal society that are true of every
human society (e.g., eating to survive), nor can it look at those aspects of the aboriginal
society that are only incidental or occasional to that society; themogttlook instead to
the defining and central attributes of the aboriginal society in quedti@only by
focusing on the aspects of the aboriginal society that make that society distinctive that the
definition of aboriginal rights will accomplisheétpurpose underlying, 35(1).2*2

After Recalmahe Ocommercial mainstreamO-gatist) test became tipeimary criterion to
determine theitusof intangible property, and remained so until 2011, the effect of which
conceivably impacted the economic potential cfeserve work and business activitythe
intervening yearsAs Pinder commented @hillingv The Queemone case of many that
followed theRecalmgprecedent:
To attempt to establish participation in the commercial mainstream as one of the
connecting factors in that determination is to upset the purposes behind section 87. Some

of the earlier jdgments have become ensnared on this point. In effect, judges have sought
to find OdisconnectingO factors. This is not the task of the courts, or of those administering

Z5Recalma supraote 193at para 9 (emphasis added).

Z81hid at para 11 (emphasis added).

Z7v/an der Peet supraote 10at para 55 (emphasis in the original).
28 1hid at para 56.
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section 87E.To search for OdisconnectingO factors is to lose the way and to endaup with
approach to the provision that seeks to minimize and impair a right, rather than to find a
liberal and purposive interpretatidt.
Additionally, theRecalmacourt resorted to originalism, to justify its incorporation of this
cultural appropriateersescommercial mainstream consideration: OWe cannot imagine that such
a result [of interest income being be tax exempt] was meant to be achieved by the drafters of
section 87.88° By this same reasoning, the drafters could not have intended taxation on IndianOs
employment income, given that the tax provisions of the 118di&n Actexisted prior to the
introduction of general income tax in Canada in 1917. Resorting to originalism would make the
exemption nonsensical, yet it exists. In attemptingetoncile thee two positionghe court
sought to find @isconnectingO factors, rather than connecting ones.

This trend to minimalize the provisions also took a subtler form; in rejecting the utility of
section 87 to provide an economic advantage to Indians (antthetdahe court simply said
such an advaage was to be ruled out as the OpurposeO of the exemption, noativainaage
couldnotbe realized), the court Recalmgperpetuated the normalization of the Opoor IndianO
stereotype. The language and tonéhef judgment, and others that would followed, suggest a
judicial (if not public) acrimony towards Indigenous claims of any kind, and in particular, an
acute aversion to Indians who realize economic success.

For example, it could be assumed thasticeLinden was simply setting out the material
facts, when he noted that the RecalmaOs were OsuccessfulO, #neiliSmrtumulated wealth,
atover $4,000,000%5 The investment income in question was deposited at a bank on the

reserve that was Oboth to soipfNative economic advancement as well as to obtain certain tax

Z9pindersupranote 141 at 1502.
220Recalma supraote 193at para 14.
221 bid at para 3.
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advantages®? While the bank could presumably provide some employment opportunities for
Indians, the court decided that acting as a tax shelter was outside of the purpos$eddinh&ct
provisions, notwithstanding the fact that Othere is nothing wrong with Canadians arranging their
affairs in order to minimize their tax burdeff{ccordingly, theFederal Court of Appedbund
that the investments made by all three of the Recalmas failed to fit within the provisions of the
Indian Actas Oproperty of an IndianEsituated on a reserveO. After finding income interest was
inconsistent with the Otraditional Native way of If&&he court reasoned:

To hold otherwise would open the door to wealthy Natives living on reserves across
Canada to place their holdings into banks or other financial institutions situated on reserves
and through these agencies invest in stocks, bonds amgages across Canada and the
world without attracting any income tax on their profits. We cannot imagine that such a
result was meant to be achieved by the drafters of section 87. The result may, of course, be
otherwise in factual circumstances where fumvested directly or through banks on
reserves are used exclusively or mainly for loans to Natives on reserves. When Natives,
however worthy and committed to their traditions, choose to invest their funds in the
general mainstream of the economy, thaynca shield themselves from tax merely by
using a financial institution situated on a reserve to d4°so.
Given thatMitchell v Pegus explicitly statedthat thelndian Acttax provisions are not intended
to confer a general economic berfgfin other word, whether an economic benefit results is
irrelevant to determining the purpose of the priovisN onwhat basis does the OwealthyO status
of the Indians even warrant notice? By connecting this concern over Owealthy Natives on
reservesO and contrasting ithwthose who are Oworthy and committed to their traditionsO, the

Court implies that the two groups are mutually exclushgain, this interpretation points to

economic assimilation, rather than a mutually beneficial treaty relationship.

222

Ibid at para 4.
223

Ibid at para 5. This principle of tax planning and aggressive tax planning as opposed to tax evasion is a well
established and accepted mechanism of sound financial planning, with only the latter being prohibitexheiize: C
Revenue Agency, OTax AvoidanceO, (2013), online: <http://wwarcigc.ca/gney/Irt/vvaeng.html>.

2241bid at para 11.

223|bid at para 14.
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R v Marshallon Indian OnecessariesO and Omoderate livelihoodO
This constrictive view of the economic potential of Aboriginal peoples (that is, an Indian
qualndian) was articulated as earning a Omoderate livingORwharshall No #2°andR v
Marshall No 2%’ decisions. In an unprecedented responseStipeeme Court of Canadéssued
two parallelopinions on essentially the same matter, in a case regarding fishing rights. After
delivering its decision on 17 September 1999, in November of the same yeaasikdedesecond
opinion in response to an intervener application by the West Nova FishermenOs Coalition.
Although the application for a rehearing and stajuydgement was dismissed, tGeurt
proceeded to issue a second opiniorttee matterWhereasviarshdl No 1 recognized the
MiOkmayg treaty rightdjarshall No 2encouragedhe regulatry restriction of those rights,
point that the Crown never even argued. Followfagshall No 1 the Coalition decried the
decision claiming it wouldbe an injustice®tits members if the appellant [was] not put
through a new trial on the issue of justification [using3parrow/Badgeinfringement test]&?
Marshall No 2 asthe court stated, was to claria series of misconceptions about what the
September 17, 1998ajority judgment decided and what it did not decid@.O
Donald Marshall Jr, a MiOkmag Indian, who had already survived 11 years of incarceration

for a wrongful conviction for murder, was charged for fishing and selling $787.10 of eels, in
contravention ofederal fishing regulations. In an agreed statement dof, fiketas clear that
Marshall Owas engaged in a srsakle commercial activity to help subsidize or support himself

and his commotaw spouse&°Marshall argued that the MiOkmaq Treaties of Ba6provided

226R v Marshall[1999] 3 SCR 456,Nlarshall No 1, dated 17 September 1999.

227R v Marshall[1999] 3 SCR 533Nlarshall No 2], dated 17 November 1999.

228 |bid at para 7. SeSparrow supranote 13, andR v Badger[1996] 1 SCR 771, which extended tBparrow
infringement test to treaty rights.

229 hid at para 2.

#%Marshall No 1 supranote 226, as quoted by the court frime Statement of Fac#s para 8.



67

a Otrade clauseO that exempted him from compliance with the fishing regulations. Both the trial
court andNova ScotigCourt of Appeal upheld all chargéihe Supreme Court of Canada
however, handed down a 5:2 split decision to upMadshallOs treaty rights to fish, stating
Obecause nothing less would uphold the honour and integrity of the Crown in its dealings with
the MiOkmagq peoplé®To deny the treaty right, as the lower courts held, in the opinion of the
majority, Oleft the Mi@aq with an empty shell of a treaty promié& Bithough theCourt
acknowledgedhe validity of the treaty and MarshallOs claimNbeegijickprinciple of a Olarge
and liberalO intpretation is abent, owing to the fact thapplication is only regjredwhere the
court exercises its discretion to identgnbiguity in potential interpretations.

In Marshall No 1 theSupreme Court of Canattzoked closely at the OnecessariesO clause
in the treaty, and determined that Othe accusedOs treaty rightsedediseturing Onecessaries,

and do not extend to tlepenended accumulation of weal@®* Writing for the majority Justice

Binnie opined, Oln my view, the 1760 treaty does affirm the right of the MiOkmag people to
continue to provide for their owsusteranceby taking the products of their hunting, fishing and
other gathering activities, and trading for what in 1760 was termed OnecessariesO. This right was
always subject to regulatio®®As quickly as the right was acknowledged, it was constrained:

What s contemplated therefore is not a right to trade generally for economic gain, but
rather a mjht to trade for necessariesEhe concept of OnecessariesO is today equivalent to
the concept of what Lambert J.A.,R1v. Van der Pe€1993), Edescribed as ®@moderate
livelihoodO. Bare subsistence has thankfully receded over the last couple of centuries as an
appropriate standard of life for aboriginals and-aboriginals alike. A moderate

livelihood includes such basics as Ofood, clothing and housing, meppéel by a few
amenitiesO, but not the accumulation of wealthElt addressetoddsy needs. This was

the common intention in 1760. It is fair that it be given this interpretation f3day.

#1bid at para 4.

2321hid at para 52.

233|bid at para 7 (emphasis added).
241bid at para 4 (emphasis added).
233 |bid at para 589.
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The small scale of MarshallOs fishing operation, being ofditieomic consequenbeit to him
was an important consideration in the recognition of this treaty right. Nevertheless, in its
argument, the Crown expressed concern that the alleged treaty rights Owould open the floodgates
to uncontrollable and excessivepditation of the natural resourceskE. The ultimate fear [was]
that the appellantEcould lever the treaty right into a factory trawf&t@s noted inMarshall
No 2,even with gpert evidence thavent uncontested by the (nddoriginal) West Nova
Fishermen@BoalitionthatOthe recent Aboriginal commercial fisheries appear to be minuscule in
comparison®’ the Coalition called for the court to suspend the recognition of the MiOkmagq
fishing rights. It is not surprising that this ideological differegparked awo-year period of
civil unrest and violent protest by nétboriginal fishermen, who saw a treaty right to fish (eels
in this case) to be a direct threat to the lucrativetéwlsocks upon which they depended.

Confiningtreaty and Aboriginal rights tolzare minimum is a theme that resonates
throughout Canadian jurisprudence. In this caseStipreme Court of Canadecognized a
Otreaty right [that] permits the MiOkmag community to work for a living through continuing
access to fish and wildlife to trador OnecessariesO, which a majority of the Court interpreted as
Ofood, clothing and housing, supplemented by a few amefti&¥8ile on one hand, the court
suggests that Obare subsistenceO is an inappropriate standard of life for anyone; it nevertheless
adopted the 1760 standasf OnecessariesO to define Marshadiély right. Even with this
minimal recognition of treaty rights, this decision again revealed the position the Crown finds
itself; an outright denial of the treaty right to fish would hax@ught to the forefront the

CrownOs failure to uphold its treaty promises with the MiOKH@agnversely, byecognizing

236 |hid at para 57.

%7 Marshall No 2 supranote 227at para 42.

Z8Marshall No 1 supranote 226at para 59.

29 This appeal put to the test the principle, emphasized by this Court on several occasions, that the honour of the
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MiOkmagights, norAboriginal fishermen felt betrayed by their government bypmitritizing
their perceivedight to maintain theistandard of living. Th&upreme Court of Canadas able
to balance these conflicting positions by deflecting responsibility to the provincial and federal
departments mandated to regulate fisheries fdtagle of theHonourof the Crown was thus
preservedand at the same time, governments were able to maintain control over the economic
potential of Indians. Writing on what became known as the OBurnt Church crisisO, Sarah King
commented on what she termed the OCanadian nationalist mythO:
For the people ohie Burnt Church First Nation and their sympathizers, the actions of the
Canadian government through the DFO and the RCMP were a terrible injustige, which, if
recognized by the Canadian public, would have destabilized the governmentOs position in
the dispug¢. Addressing the concerns of the sovereigntists would have required the
Canadian government to address its own complex and difficult colonial history, in which
guestions about the legitimacy of CanadaOs displacement of Aboriginal people are
reasonable anidnportant. Instead, throughout the dispute and its aftermath, the
governmentOs agencies argued for their own views of the dispute, grounding those views in
nationalist language and myth in order to invoke the propriety of their position.
For Woa OThe aeurt ignored the sovereignty inherent to the early use of treaty processes, and its
judgments merely tinkered with the modern Canadian understanding of a constitutional paradigm
that had been carried across the Atlantic Ocean and evolved during the liagpeGat
As a result, the focus ddarshall No 2was largéy to affirm the CrownOs powker regulate
the newly recognized MiOkmag treaty right, which shifted the focus to the federal and provincial
regulatory bodies. In answering the motion to retry the matter, which it deniegljpheme
Court of Canadavas explicit as to what rights coube exercised by the MiOkmag, and the
limitations of its first decision:
Equally, it will be open to an accused in future cases to try to show that the treaty right was

intended in 1760 biothsides to include access to resources other than fish, wadltfe
traditionally gathered things such as fruits and berries. The word OgatheringO in the

Crown is always at stake in its dealings with aboriginal peopléat3hall No 1 supraiote 213 at para 49.
2403arah KingFishing in Contested Waters: Place and Community in Burnt Church/Esgeno Hp&68g.
#41\Woo supranote 86 at 129.
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September 17, 1999 majority judgment was used in connection with the types of the
resources traditionally OgatheredO in an aboriginal economy and which were thus
rea@nably in the contemplation of the parties to the 1@6@reatiesk. The Union of New
Brunswick Indians also suggested on this motion a need to Onegotiate an integrated
approach dealing with all resources coming within the purview of fishing, hunting and
gathering which includes harvesting from the sea, the forests and the landO. This extended
interpretation of OgatheringO is not dealt with in the September 17, 1999 majority
judgment, and negotiations with respect to such resources as logging, minefisisare o
natural gas deposits would go beyond the subject matter of this appeal.
The September 17, 1999 majority judgment did not rule that the appellant had established a
treaty right Oto gatherO anything and everything physically capable of beingdgdthere
issues were much narrower and the ruling was much narro®érE.
Thus, the economic implications for even a OsuccessfulO defense of treaty rights appear to be
limited by colonialpolicies forindians, which reinforce the stereotypical perception of
subsistence living, a value that transferred easily to the interpretation of statutes, and in particular
casesdcused on the Opurposd@heIndian Acttax provisions. Thassumption of Crown

sovereigntywhichis always presumed but never explained, thateart of this conflict*®

Taxation and Sovereignty
Mitchell v MNR**was just thease to test this presumption. Again, the Ointegral to a
distinctive cultureO test was invoked, this time regarding excise taxdsdidreActprovisions
are not in question here, however, as a taxation case, it is important to note the direct connection
between the courtsO interpretation of the CrownOs right to impose tax, and its reticence to
acknowledge historic or traditional Aboriginal practitiest may challenge the assumption of

sovereignty The Minister of National Revenue challenged the findings of the lower courts that

242Marshall No 2 supranote 227 at para 120.

243|n contrast to the Oassumed sovereignty of the Crowsygirow seePamajewon supraote 126 fomn
unenlightening discussion of the application of taen der Peetest to Aboriginal seljovernment.

244 Mitchell v MNR 2001 SCC 33Nlitchell v MNR.
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determined Mitchell held an Aboriginal right to be exempted from the Can@distoms Act*
Although theSupreme Court of Canadandered a split decisiodiffering only in its reasons,
the Crown successfully used its claim of assumed sovereignty as a blanket defense, Obecause
such a right would be fundamentally contrary to Canadian sovereigftyO.

In 1998, Michael Mitchell, a Mohakof Akwesasnand resident in Canada’ challenged
the validity of theCustoms ActThe Mohawk community of Akwesasne predates both Canadian
confederation and the creation of the Canadiarerican border, and formed part of the Iroquois
Confederacy, in existendeng before European contact. Today, the community straddles both
provincid and international borders. In the course of crossing these modern borders, Mitchell
claimed he had an existing Aboriginal right to cross the Cabladted States border, including
the right to bring goods from United States into Canada for personabamdunity use, without
having to pay customs duties on those goods. The trial judge, faonwhg other things, that the
Aboriginal right claimed did include the right to bring goods for personal and community use
from the United States into Canada for stmmmercial scale trade with other First Nati6ts.
Although the Federal Court of Appesffirmed MitchellOs right to bring goods into Candialy-
free,it narrowed the right to the area of Mohawk traditional ttA&he Supreme Court of
Canada ruled in fawy of the Minister of National Revenuknding that no such right was made

out. The decision affirmed that the CrownOs assertion of sovereignty had OeclipsedO any

245 Customs AGtRSC 1985, ¢ 1 (2d Supp.).

246 Mitchell v MNR supranote 244at para 1.

247 Michael Mitchell identified himself as a Mohawk of Akwesasne; the court however, OtelescopedO his identity (to
focus on his role as Grand Chief), his reasons for bringing goods across the international boarder (for trade, not just
gifts), and the legal astion to be considered (not simply of taxation, but also of mobility rights). For further
discussion, see for example: Peter W Hutchins, OPromises to Keep: The Implicaddnkeadf v MNRO, materials
prepared for a conference held in Vancouver, Briistumbia, 2001, online: <http://www.hutchinslegal.ca/DATA/
TEXTEDOC/ Promise§ o-Keep The Implicationsof-Mitchell-v--M--N-R-.pdf>.

248 Mitchell v MNR [1997] 4 CNLR 103.

249 Mitchell v MNR,1998 CanLll 9104 (FCA).
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international trading or mobility right claimed, and second, that the international pcidtiade
was Oneither a defining feature of [Mohawk] culture nor vital to their collective idefitity.O

Given that the common law is conservative and incremeantdl even with the

Constitutional assurances of sections 25 and 85no wonder then thathe Opurposedindian
Acttax provisions has eluded judiciahderstanding. By allowinthe CrownOs assertion of
sovereignty over Indigenous peoples and their l&amd® untestedhe prejudices that
propagated CanadaOs colonial history confitliieis thiscommon law traditn ofexacerbating
error upon error, which has truncated the courtsO ability to adjudicate over claims of Aboriginal
and treaty rights. As historic prejudices have been exposed to greater (and more just) scrutiny, it
was onlya matter of time until the question of a treaty right to tax exemptions would force its
way into the cous Building on the momentum of this decision, the casBesfoit v Canada?

soughtto advance the treaty rigta tax exemptiomrgument even further.

2OMmitchell v MNR supranote 244at headnote

#1The legal doctrines dérra nulliusand the Doctrine of Discovery devised by the Christian/Catholic church and
promoted by More, Hobbes, Locke, and others ascribed-#hlastiuman status to Indigenous peoples globally,
ultimately circumventing thenoral implications of colonization, and permitting the taking of Indigenous lands for
the purposes of Empire building.

%2|nfra note 254.
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Chapter 4 DTaxation as a Treaty Right

In 2002, the Federal Court issuedBesnoit v Canad&® opinion in a whopping 16page
(369-paragraph) decision, affirming an existing Treaty 8 right to tax exemption for the
descendants of the Cree and Dene sigrestoPredictably, the Crown appeatbd decision. The
Federal Court of Appedlearing resulted ifederal Court of AppedlusticeNadon overturning
the decision odusticecCampbell of the Trial Division of the Federal Court. It is noteworthy that
JusticeNadon andlusticeCampbell have taken dramatically opposite positions on at least one
other occasion, an example of which is the sttlpédiscussion in Chapter 6. Benoit leave to
appeal was dismissed by tBapreme Court of Canadas a rest] the Benoit>* decision is
reported by the Canada Revenue Agency (CRA) as standing for the proposition that there is no
treaty right to tax exemption: OOn June 11, 2003, the Federal Court of Appeal ruled th& Treaty
does not provide a general tax exempt®® a statement that is not entirely accurate.

At the trial level, br JusticeCampbell, the critical question in this case concerned: OThe
honour of the Federal Crown [which] has been placed in issue respecting its treaty making
dealings at the end dii¢ nineteenth century with the Aboriginal Peopf@Qree and Dene
peoples in parts of Northern British Columbia, Alberta, Saskatchewaisarbdern Northwest
Territories,collectively considered the Pea&¢éhabasca country, signed Treaty 8, in 1899.

Justce Campbell considered, among other things, established principles of treaty interpretation,
including the fact that treaty terms may not necessarily be recorded in the written documents, and

that at all times, the Honour of the Crown is at stake. Irstinse, th&ederal Courtuling was

3Benoit v Canada2002 FCT 243.

#4Canada v Benajt2003 FCA 236Benoi.

%5 Canada, CRA, Olnformation for IndiansO, Benoit legal decision, online: <http://wsave.gre.ca/brgnls/stts
eng.html#hdng1>.

%6 Benoit v Canadaupranote 253 at para 1.
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not groundbreaking or novel, whedusticeCampbell wrote: Oln my opinion, Canada has not
extinguished this treaty right, and there is no justification proved for its infringement.
Accordingly, as a matter of constitutial law, | find that Federal taxation provisions are of no
force and effect with respect to beneficiaries of Treat§? 8T@is opinion was based on
extensive examination of Treaty 8 historic records, oral history testimony, and expert evidence.
The FederaCourt rejected the opinions of two key Crown experts: Thomas Flanagan and
Alexander von Gernet. The CrownOs reliance on these two OexpertsO is well known and well

documented, ahin particular theibias against the recognition of Aboriginal or treaty t$gh®

Justice Nadon versusJustice Campbell (on Oral History)

TheFederal Court of Appeah Benoit,nowever, focused on the oral history evidence, and
conversely not only accepted, but also relied heavily upon von GernetOs testimony. Extensive
excerpts of von Gernet@port were referenced in the appeljatggment, which dismissed the
veracity of theoral history testimony regarding the treaty negotiatiand terms of Treaty 8. In
constrastthe Federal Court iBanielsv Canad&>° clearlycalled this reliance into question:

E [von Gernelhas been accepted in court as an expert in 25 cases in provincial, state and
superior courts as well as in this Court always on behalf of the Crown. He was accepted as
an expert qualified to give opinion evidence as an anthropologist and ethnohistorian
specializing in the use of archaeological evidence, written documentation and oral
traditions to reconstruct past cultures of Aboriginal people, as well as the history of contact
between Aboriginal peoples and newcomers throughout Canada, and parts rufede U
States, which history includes the relationship between government policies and Aboriginal
peoples.

E

Von Gernet came at his task of making his report in an unusual way. He would brook no
instructions nor work with counsel; he was there to expresgamions. Regrettably, this

%7 bid at para 9.
?%® SeeDaniels vCanada2013 FC 6 DanielsFC] at para 176.
#9The SC inDaniels supranote 4, also discounted von GernetOs testimony.



75

was evident in that he exhibited little understanding of the case or the issues for the Court;
thus he could not be as helpful as one would have hoped.

Von GernetOs evidence suffered from a number of other problems eld®reti database
of documents provided by the Defendants which was not current or updated. He relied
extensively on secondary sources which became clear when he did not understand the
context in which much of that material arose. His conclusions werelzdtsd on faulty
understanding; for example, the frailties of the 1871 Census as a reliable indicator of
Olndian/hatbreedO population.

In general, von Gernet()s~ research and conclusions were unoriginal often reflecting virtually
regurgitating othepeopleOs work such as that of Thomas FlanaganOs article OThe Case
Against MZtis Aboriginal RightsO (1983) 9(3) Canadian Public Policy 314.

Unfortunately, von Gernet exhibited a shallow understanding of many of the documents he
relied upon or was unexptably selective in his use of evidence. Thus, his evidence stood
in sharp contrast to many of the other witnesses on both sides in terms of knowledge,
reliability and credibility.

While the Court does not discount all of von GernetOs evidence, itqbasiterably less
weight on it where it contradicts other experts. His Report did not stand up well to the
glaring light of crossexamination and provided the Court with much less illumination into
the issues in this cad¥.

While the CrownOs reliance darfagan and von Gernet had been commonplacee sf their

academic peers are aless enthusiastic about their contributions. Arthur Ray, who was

involved inBuffalov Reging?®* a Treaty 6 case, (which proceeded toShereme Court of

CanadaasErmineski”®®) was also a regular expert witness in court proceedings, commented:
After my fellow experts and | had submitted our reports [on the economic history of Treaty
6], the CrownQOs two experts, political scientist Thomas Flanagan and archaeologist
Alexander wn Gernet, wrote lengthy replies. The Crown had retained them as rebuttal

witnesses, but did not commission them to do any original historical research, in the belief
that such evidence was not essential for the €ase.

#0DanielsFC supranote 158, at paras 176, 1182.

#1pyffalo v Regina2005 FC 1622; Arthur Ray characterizes this case as Othe granddaddy of treaty claims in
CanadaO, as a case thapassed the length and scopdelgamuukw(see Arthur Ragupranote 205 at 66).
%2The class action suit was appealed to the SCErmineskin Indian Band v Canad2009] 1 SCR 222
[Ermineskir, and included Ermineskin and Samson Indian Band and Natiah,

“63Raysupranote205 at 71.
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According to Ray, the Flanagan ancdhv@ernet submissions Buffalosought to discredit the
validity of oral history. Even befor8enoit,the Supreme Court of Canatiad some misgivings
about von GernetOs ability to enlighten the court with his Oexpertidiééhdihv MNR

The trial judge preferred the evidence of Dr. Venables and Chief Mitchell where it
conflicted with that of Dr. von Gernet. He [the trial judge] properly admitted the testimony
of Chief Mitchell relaying the oral history of his people, correctly statingceordance

with Van der Peetthat the weight he accorded Oto oral history and to documentary
evidence does not depend on the form in which the evidence was presented to the courtO
(p. 25)%%*

E

This is a significant fact, given the reliance by the tudpe on this evidence in

concluding the aboriginal right was established, and in rejecting the testimony of the
appellantOs expert witness, Dr. von Gernet, to the effect that he had Oyet to find a single
archeological site anywhere in Ontario dating togtehistoric, the protohistoric or the

earI%/6 5historical period which has in any way ever been associated with the MohawksO (p.
30):

The CrownOs g0 experts, who appear more akin to advocates than edu®atwese not
alone in their vehement objectiamriecognizing a treaty right to tax exemptiohise Canadian
Taxpayers Federation (CTF), represented by Michael Gray, participated as interveners in the
Federal Court hearing Benoit This organization promotes itself as a Ocitizens advocacy group
dedicaed to lower taxes, less waste and accountable governffiéhtGpenly opposes any
recognition of treaty rights, and presently has an online petition regarding Federal Aboriginal
policy, claiming, among other things:

ODespite billions of dollars in spengj the outcomes have been terrible for both people

living on reserves and taxpayers off reserve; who pay most of the billsE. We the

undersigned call on you to reject requests for additional funding, to enforce greater
oversight, audits and accountabilégd to look at fundamental changes to the current
system (including allowing home ownership, sending money to the people rather than the

band council, and abolishing the Indian Act) to ensure the next generation of aboriginal
Canadians do not grow up inymty.3°®

264 Mitchell v MNR supranote 244 at para 48.

253 hid at para 46.

%6 gee Arthur Rapupranote 205, 155ff.

%7 canadian Taxpayers Federation, OHomeO, online: <http://www.taxpayer.com/en/>.

%8 petition by the Canadian Taxpayers Federation regarding Federal Aboriginal policy reform, online petition:
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It is unclear whose opinions the organization represents, thus the basis of its policy critique was
called into question by a journalist, who claimed the organization has only five members,
provides no information on its funders, and Opays r&s tax the $4.7 million in donations it
received in 2014.5.3°°Even sothis apparent lack of credibility has not thwarted the CTF from
its rigorous opposition to First NationsO aspirations to negotiate, or litigate if they must, a fairer
taxation regime.r a separate motion, tiederal Court of Appeaéjected the CTFOs application
to intervene, but noted its Ofloodgates argumentO in the decision: OlIn his affidavit, Mr. Gray
expresses concern about the "possible impact on government taxation at evevitHevéne
territories covered by Treaty 8 and, by "cegat" application, the rest of Canada, and its possible
adverse effects on the democratic riginisl freedom&?’® The legally binding nature of the
treaties and their constitutional recognition appéy does not form part of the CTFOs vision for
a democratic nation.

While theFederal Couradjudicated on the terms dfeaty 8 inBenoit theFederal Court
of Appealsaw its task as an adjudicator of facts. It is a basic principle for appellate courts to rely
heavily upon the adjudication of evidence by the trial courts yBémoit JusticeNadon took
issue with, among other thingsyw the trial judge assessedhl history testimony: Othe Trial
Judge ought to have had in mind the hearsay nature of the evidence on which he was relying for

his conclusion and, specifically, whether that evidence met the reliability test enunciated by the

<https://www.taxpayer.com/resourcentre/petitions/petition?tpContentld=2>, nd.

#9pougald Lamont, CBC News, OOpinion: Canadian Taxpayers Feddrasidhmembels why should we care
what they think?0, 2016, online: http://www.cbc.ca/news/canada/manitoba/caaagimyerfederationopinion
lamont1.3802441.

2°Benoit v Canada2000, CanLll 15857 (FCBenoit v Canad#&C 2000] at para 11.
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Supreme Court of Canadahfitchell3?*"* In his conclusionjusticeNadon completely
overturned the lower courtOs findings on its assessment of the evidence, stating:

In my view, the approach suggested by Dr. von Gernet to oral history evidence is
undeniably a proper approach E.

| agree with Dr. von Gernet that oral history evidence cannot be acceptes as
factual, unless it has undergone the critical scrutiny that courts and experts, whether they
be historians, archeologists, social scientists, apply to the various fygedance which
they have to deal with.
E
Since there is nothing in the record which can reasonably support the conclusion reached
by the Trial Judge, | am compelled to find that he made a palpable and overriding error.
The Trial Judge appears to haviei@d to consider a sizeable portion of the evidence and to
have misapprehended material evidence. Had he not made these errors, he could only have
come to the conclusion that the evidence adduced by the respondents was not sufficient to
allow him to reactthe conclusion that he dfd?
In the end,JusticeNadon, writing for a unanimous court stated: OConsequently, | conclude that
the respondents did not establish that the Aboriginal signatories of Treaty 8 understood that the
Treaty Commissioners had madpramise exempting them from taxation at any time for any
reason.tIt is important to note, however, theontrary tothe Canada Revenue Agency
guidelines JusticeNadon didnot conclude that there was no treaty promise; rather, he concluded
that there wa®insufficient evidence to support the view that the Aboriginal signatories
understood that they would be exempted from taxation at any time and for any féason.O
Interestingly, the similarities betwe&gnoitandErmineskin(aside from the reliance on
certain OexpertO witnesses) included the consideration of the relationship between statute (both

considering théndian Ac) and the interpretation of a Numbered Treaty. Recall thgitchell v

Peguis only Chief JusticeDicksonOs minority opinion rejedtthe principle ogjusdem generis

271 Benoit supranote 254at para 100, citinglitchell v MNR
272 |hid at paras 11413, 177.

273|bid at para 118.

27%bid at para 116.
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[of the same type] interpretation of statutes, in favour of applyintjltvesgijickprinciples®”®
The Ermineskindecision also considered this rule of interpretation: OAs | have indicated, s. 64(1)
says that the Minister may direct and authorize the OexpenditureO of capital moneys for a number
of purposes. Under the rule glusdem generjshe type of expenditurggermitted under s.
64(1)K) take on meaning from the prior enumerated expenditures in s. 84t Benoit
despite thdNowegejickorinciples being applied at titeederal Courlevel, they are nowhere to
be found inJusticeNadonOs decision, which rel@iOgeneral evidentiary principle<®
The large sums of mon&Yinvolved in theErmineskincasdl which set the interpretation
of thelndian Actagainst the Constitutionally entrenched fiduciary duty of the Crown, again
highlighted that the courtOs (in)ability to adjudicate over the CrownOs intent and its actions.
Writing on Ermineskin journalist Gordon Laird shares the words of an Elder ingbive
providing oral history evidence:
Around us hangs a collection of modern First Nations art, something the Samson elder
points out with pride. Look, he says with a wave of his hand, this is why Indians mean
businestl we never stopped being aboriginalspige everything else. OThe Indian Act N
never expected that Indians would have a huge amount of money,O he jokes. OThey didnOt
expect us Indians to get into busine¥s.0
E
[Laird:] After more than 150 years of assorted Indian Act legislation, nobody gctuall
knows the answers to those questions. The relationship between aboriginals and Canada is
still alarmingly fuzzy. Among other things, the Buffalo case will address the complicated

legacy of the Ad¥l and todayOs increasingly antagonistic relationship beiymernment
and Indians. History is being put on trf&f.

25 geeMitchell v Peguis supraote 24.
2’ Ermineskin supraote 87 at para 262.
27 Benoit supranote 254 at paras 108, 112, and 1ditr(g Mitchell v Peguis supraote 24).
2’8 Ermineskin supraiote 262at para 19 reads: The amounts of money involved in this case are very large. The
bands presented evidence at trial estimating the additional amounts which they argued might have been earned had
their royalties been invested rather than earning interest under the Indian moneys formula. Using approximate
numbers, these estimates ranged from $239 million to $1.53 billion for Samson, and from $156 million to $217
million for Ermineskin.
2 Gordon Laird, OThis Land is Whose Landi#S: Progressive politics, ideas & culture#D00, online:
2<8r(}ttps://this.org/2000/12/01/thland-is-whoseland/> commenting oNictor Buffalo v The Queen.

Ibid.
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What is becoming increasingly obvious in these cases is that the remnants of Aboriginal history,
memory, and culture, after 500 years of colonization, are set up against the full force of the
Crown, public opinion, and a court that is incapable of operating outside of a system designed to
support a colonial legacy.

In his conclusion)usticeNadon claimghatnot only is Treaty 8 Osilent with respect to a

promise exempting the Aboriginal signaesifrom taxation@; but remarkably reaches even
further, claiming: OThe previous numbered treaties did not contain any promise of a tax
exemption.®?Clearly this latter point was not under consideratioBénoit no evidence was
presented on the Opreviousnbered treatiesiddthe obiter should not have formed part of the
Federal Court of Appealecison. Nevertheless, since tBenoitdecision in 2003the Canada
RevenueAgencytook the position that the court has adjudicated on the issue of treaty rights to a
tax exemption for Indians. Further, this is clearly incorrect and an affront to the CrownOs honour
to uphold theNowegijickprinciples in treaty and statute interpretatibhe question of the
relevance of the promises of the Numbered Treaties, both writtemamitten, to

understanding of section 87 is still very much a live issue to be settled.

The OCommercial Mainstream@Brigadoorf®3 Test
Before proceeding to tHEuccard®* decision, which haseturned to the question of Treaty
8 tax immunity, several other important cases require discussion. FirBgstienandDubZ

cases in 2011, contested the premises of the Ocommercial mainstreamO test, intrddsted by

281 Banoit supranote 254at para 116.

22 hid.

83| jke the town of Brigadoon (from the Alan Jay Lerner & Frederick Loewe 1947 musical of the same name) that
vanishes, then remerges on a predictable schedule out of theaftyned hills of Scotland, the notion of the
Ocommercial mainstreamO continues-appear out of thin air.

24 |nfra note 344.
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La Forest inMitchell v Peguisand applied sincBecalmaTheSupreme Court of Canada
releasedastienandDubZconcurrently Both @ses involved interest income on term deposits at
a Caisse populairédocated orreserve, and both decisions resulted in2asplit, withJustice
Cromwell writing for the majority, andusticedDeschamps and Rothstein dissenting. The
significance oBastienandDubZis at least threéold. First,Bastiencited Recalmawith
disapproval, specifically on the use of the OcommemzmstreamO factor. While this could be
interpreted as overturnirigecalmain fact the court never completely excluded it as a factor,
instead it Oeffectively changed the weight and importance of one of the traditionally considered
factors3®° Moreover,Bastiennever fully repudiatethe idea that business involvement in a
commercial sense is mutually exclusive to the notion of an IriaindianN only that such a
focus can go Otoo farO:

The reference to rights of an Olndigm IndianO irMitchell, which was repeated in

Williams, and the linking of the tax exemption to the traditional way of life have been

criticizedE.However, | do not read either judgment as departing from a focus on the

location of the property in question when applying the tax exemiptiA purposive

interpretation goes too far if it substitutes for the inquiry into the location of the property

mandated by the statute an assessment of what does or does not constitute an OIndianO way
of life on a reserve. | do not reMitchell or Williamsas mandating that approa@f.

E

In my respectful view, thRecalmdine of cases has sometimes wrongly elevated the
Ocommercial mainstreamO consideration to one of determinant weight. More precisely,
several decisions have looked to whether the del#ooBemic activity was in the

#5gee for exampl®ickie v The Queer2012 TCC 327, wherein it states at para 11: OWith respect to the
Respondent, the appeal was one of the first aboriginal business income cases to be heard followisgtieaeci
Bastien Estate v. Canada011 SCC 38, [2011] 2 S.C.R. 710, dbZ v. Canada2011 SCC 39, [2011] 2 S.C.R.

764, which effectively changed the weight and importance of one of the traditionally considered factors to be
considered in the OconnegtifactorsO test; namely, the commerciality of the business thus creating a new dynamic
in the application of the connecting factors test. In fact, a strong case can be made to argue that the only other post
Bastien EstatandDubZcases brought before tlmurts dealt with fishing and small scale logging activities. The
nature of the AppellantOs business in this case involved a larger business that clearly competedawitigioal
businesses in what has been traditionally considered in the commeagistn®am; a case of head to head

competition between an aboriginal business andbalooriginal competitors. In my view, the case has a significant
impact on the interpretation of tiastien EstatandDubZdecisions of the Supreme Court of Canada. Wthite

name of the applicable Oconnecting factorsO test did not change, the weight and importance of the commercial
mainstream factor was significantly reduced and in fact almost obliterated in determining the issue of residence on
the reserve.O

286 Bastien spra note 41lat paras 27.
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commercial mainstream even though the investment income payable to the Indian taxpayer
was not. This consideration mustdggplied with cardest it significantly undermine the
exemptior’®’

SecondBastien(andDub2 demonstrate the fickle nature of identifying and weighing the
factors that are considered relevant by the court. The majority opinion iBastienandDubZ
provided byJusticeCromwell, noted the clear connecting factorsBéstien the late Rolland
Bastien was a status Indian who was born and died on reserve, his wife and children (who
presumably inherited his estate) also resided on reserve. Until the time he solddsieroa
business to his children, Bastien manufactured moccasins. Bastistethgeme of the proceeds
of his business (and sale of the business) in term depo#itsGdisse populairéocated on
reserve Applying theWilliams connecting factatest, whichJusticeCromwellsuggestedare
potentially relevant heré® the locatim of the debtor (th€aisse populairgis onreserve, and
for various reasons, this factor is deemed to have the most significant weight. Other potential
factors served to reinforce situating the income on reserve, incliediaion ofBastienOs
residenceandthe source of the capital, being the moccasin manufacturing business founded by
his greatgrandfather. Nevertheless, both thexCourt of Canadaand theFederal Court of
Appealupheld the @nadaRevenueAgencyassessment, which denied the applicability of
section 87 on BastienOs (and DubZ0s) interest income.

The facts irDubZare very similar, except that DubZ resided on a reserve onlirpey
and according to the Tax Court of Canatthe source of the capl could not be identified
definitively as having originated emeserveJusticeCromwell (inDub2) also notes a third

difference: Othe trial judge found that Mr. DubZ had not spent his interest income on a

287 |bid para 52 (emphasis added).
288 hid at para 43.
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reserve.’ Drawing attention to where DubZ spéig income is alarming, first because of its
sheer irrelevance, and second, because this factor seems to appear out of nhwshieee. (
Cromwell discounted this factor DubZ). Perhaps theourtis suggestinghatall of the income
of an Indianqualndian shouldl although reality precludes the possibilitpe spent omeserve.

The dissenting opinion in boBastienandDubZcame fromJusticeDeschamps, with
JusticeRothstein concurring. AlthouglusticeDeschamps would have upheld then@da
RevenueAgeng assessment and the decisions of the lower courts (that the interest income was
not tax exempt under section 87), the dissent raises several interesting points. In what appears to
be an attempt to provide a historical and purposive analysis, an incomgibééie and highly
biased\ opinion is provided. For exampléysticeDeschamps points out that the tax provision
predates Confederation, but characterizes it as provided by means of a OCrown promiseO. Britain,
having no authority to tax another nation wontit need to make such a concession, since
neither British nor international law would have permitted taxation, particularly in its present
forms. Citing expert witness Dr Kenneth Noryithe Federal Coum Benoitnoted

[106] Dr. Norrie providednformation as to which taxes were in existence in Canada in

1899. He concludes that [t]laxation was still in an early stage of development in Canada at

the end of the 19th century ... Provinces and municipalities were becoming more active tax

collectors athis time, as citizens turned to them for public sector services. The number and

mix of taxes varied, however, as provincial and municipal governments experimented with

ways to meet their burgeoning revenue needs (Norrie, 6).

Provincial and municipal i&@s only accounted for 2.7% of total taxes paid in 1896 and

5.6% in 1913 (Norrie, 3) but these taxes included licences, succession duties, real property

taxes, business taxes, and poll taxes (Norf®), £ersonal income taxes were not

generally in placat this time (Norrie, 5), although municipalities in Saskatchewan and

Alberta were permitted to rely on them as of 1883 (Norrié?%).

[108] In thelndian Act the first tax exemption for Aboriginal People appeared in the 1850

legislation (Transcript, 11uly 2001, 3168). At the time of treaty negotiations, a tax
exemption was in place as a result of the 1&dé&n Act According to Dr. Beaulieu's

29pybZ supranote 42 at para 7.
290Benoit v Canad&C 2000supranote 270 at para 106.
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testimony, "The provisions in the 18W&lian Actapplied to all of Indians in Canada ... tax
exemption applié to Indians living on the reserves" (Transcript, 11 July 2001, 3183).
Furthermore, the law did not distinguish between status, treaty, arstatas Indians:

"The law is meant to apply to all Indians in Canada" (Transcript, 11 July 2001, 3184).
However,"one constant conclusion is that there was a link between tax exemptions and
reservations" (Transcript, 11 July 2001, 31%4).
JusticeDeschamps state®Before Confederation, the Crown promised not to tax lands and
personal property of Indians situatedreserves® In 1867, as is the case today, Indians do not
hold land in fee simple and are not subject to property taxes by that reason, not due to a Crown
concession. Second, personal income taxes were not introduced until 1917. The OpurposeO of the
presat Indian Actexemption is therefore not to be falin such a reading of history, however,
the notion of a Crown OpromiseO is highly suggestive of a treaty relationship.
Next, JusticeDeschamps focused her criticism on the application di\itleams
conrecting factors tesBastienandDubZboth concern interest income, and being intangible
property,JusticeDeschamps claims that &ttribute a location to the interest income Ois a pure
legal fiction(¥** She also wrongly credits the statute as requirirgdbmplex determination of
situs asit is the court alone that created and now applies this test. She is correct in claiming,
nevertheless, that the difficulty in developing a test to fit all circumstances is great. However, her
view was thaBastienandDubZOinvolve facts that are so different that they highlight how risky
it would be to adopt a test that focuses on formal factors and under which the circumstances of
the liability for tax or the eligibility for the exemption are not taken into accdihag calls

the application of the connecting factors test OartificialO and out of cnitd.cases were, in

fact, heard together because of their similarities. The majority decision appeared to simplify the

291 bid at para 108.

292Bastien supraiote 41at para 66.
293|bid at para 67.

2941bid at para 67.

29 bid at para 67
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test, to whichlusticeDeschamps was in agraent, butsherejected how it was simplified: Oln
sum, | cannot agree with Cromwell J.Os analysis for several reasonsE.In short, the factors he
chooses to apply are in reality but one, the ai€bs place of residence, anddmalysis is
inconsistent with the historical purpose of the exemptfdt.@ill turn to this OpurposeO
argument momentarily.

Despite the harsh criticism for théilliams connecting factor tesiusticeDeschamps
offers no constructive alternative, excéptall for the development of a test Oto identify
concrete and discernable connections with the reserve. In the appeal of Mr. BastienOs estate, all
the connecting factors favour granting the exemption. In Mr. DubZOs appeal, on the other hand,
the connectin results from a legal fiction that has no basis in solid evideéntsifilarly in
DubZ JusticeDeschamps repeats her call for a test that would require Oconcrete conn&tionsO;
but then states that the OcreditorOs place of residence might be ofes@aneegbut it cannot be
determinative, since this factor ceased to be a condition of eligibility for the exemption more
than a century agd®The bricks and mortar location of tBaisse populair¢which in both
cases was located on reserve) was cleatiyshatJusticeDeschamps was suggesting by
Oconcrete connectionsO, but it is not clear how she would define such factors.

JusticeDeschamps then points to tieome Tax Acgtto suggest its treatment of interest
income be incorporated into tNéilliamstest: OUnder the provision governing the tax treatment
of interest income, the taxpayer must include any accrued interest in his or her income, even if it
has not been patttl. For this reason, the place of payment should be given little wéfht.O

Finally, if only to further confound the connecting factors téssticeDeschamps notes that

29 hid at para 109.

297bid at para 110.

298 pybZ supranote 42at para 35.

29hid at para 37.

309 hid referencingincome Tax Acat s 12(4).
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Oany significance of the place of payment is further reduced by the fact that the taxpayer can
have access to his or her money without going to the res&@h@ién that moe than 50
percent of statutdians live off reservé??and that many reserves are remote diféicult to
accessandfurther thattravel may be expensive or dangerous in certain seabmspmment is
both very alarming and seriously out of touch wite modern Indian.

The language chosen BysticeDeschamps is also curiously lax, and begs the question as
to how the court is attempting to give meaning to the OpurposeOnafiimeActprovisions. In
paragraph 69 dBastien she refers to the Oscope of protection from taxation afforded to
Aboriginal people3% As discussed above, legislation that predatedntiian Actdid not
differentiate between treaty, status, and-status Indians, but it certainly did not apply to all
Aboriginal people. She points to the fact that the protection from taxation Ovaried over
timeE[and] was altered by théndian Act, 1876Ewhich provided that the exemption would
from then on apply to personal and real property belonging to Indians noubihger required
that the Indians themselves reside on a reserve. This important aspect was provided for once
again in 1951&*when major revisions were mad&here is also a hint here that the court
recognizes that reserves were expected to be tergpusmsures.$he stated this Oexceptional
protection from taxation was linked to the CrownOs fiduciary duty to protect the lands of
Aboriginal peoples after the latter had renounced the use of force againsbooginal
people.O Again using the term OAginalO, she perhaps was mindful that this was a time when

Indian Residential Schools were ravaging yet another generation of Indian, Inuit, and MZtis

301 1bid at para 35.

302 statistics Canada, OAboriginal Peoples in Canada: First Nations People, MZtis and InuitO, (2016), online:
<https://www12.statcan.gc.ca/rbam/2011/as$a/99011-x/99-011-x201100teng.cfm>, at 11. Based on the
National Household Survey, 2011, Statistics&@ia reported: OOf the 637,660 First Nations people who reported
being Registered Indians, nearly emaf (49.3%) lived on an Indiareserve or Indian settlement.O An additional
213,900 First Nations peoples are Onot Registered IndiansO (at 4).

303 Bastiensupranote 41lat para 69.

%% bid.
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children. Moreover, the livelihoods of those who survived were soon lost to trauma, and the daily
activities of those who retained a traditional way of life were severelyatesty particularly due
to the Pass Systeniihe government respondeldisticeDeschamps suggested, with a tax
concession in exchange for the cessation of Indian aggression. Cagrspisgive seriously
support a claim that the changes in lthdian Actsince its implementation in 187énd the
actions of the government that followed, was an exercise of the Crown acting in the capacity of a
fiduciary? In the endjusticeDeschamps régns herself, perhaps with hands flung high into the
air, to proclaim:

In light of the findings of fact of the Tax Court of Canada judge,imhpossibleto identify
a sufficient concrete connection with the reserve in this appealE. No reason was given fo

entering into the contract [that is, a justification for Mr DubZOs choice to deposit his funds

at the financial institution that would maximize his returns] on the reserve that would
enable the Court to hold that this fact furthers the purpose of thepére>°°

To grant the exemption in such circumstances woukdt@mount to turning the reserve
into a tax haven for Indiarengaged in unspecified f@rofit activities off the reserv&?

Despite the fact that the very purpose of the tax exemistimnshield Indian¥ not Aboriginal

peoples, from taxatiodusticeDeschamps decries it as a Otax havenO foeseffve activities.

Treaty to Reserve to Tax ExemptioEShort Steps
This final comment byusticeDeschamps, leads to my third point of interest in the
BastienandDubZdecisions, namely how the court has explained, or more accurately has failed
to articulate, a coherent rationale for the OpurposeO of section 87 (a9d)sSadceMitchell v
Peguisthe court has relied almost exclusivelyhrsticeLa ForesDsanalysis, an®astienand
DubZwas no exceptiorlusticeCromwell, writing for the majority (with no dissent on this

point), cites with approvalusticeLa Forest, who:

305pubZ supranote 42at para 39 (emphasis added).
30%|bid at para 40 (emphasis added).
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E summed up his discussiofthe purpose of the provisions by noting that sinceRitwal
Proclamationof 1763, R.S.C. 1985, App. Il, No. 1, Othe Crown has always acknowledged
that it is honowbound to shield Indians from any efforts by nmatives to dispossess
Indians of the mperty which they holdualndiansO. He added an important qualification:
the purpose of the exemptions is to preserve property reserved for their use, Onot to remedy
theeconomicallydisadvantaged position of Indians by ensuring that [they could] acquire,
hold and deal with property in the commercial mainstream on different terms than their
fellow citizensO: p. 131. As La Forest J. put it
These provisions are not intended to confer privileges on Indians in respect of any
property they may acquire and possess, wherever situated. Ragirgourpose is
simply to insulate the property interests of Indians in their reserve lands from the
intrusions and interference of the larger society so as to ensure that Indians are not
dispossessed of their entittemerj&mphasis added; p. 13%]

The courtOs focus on situating intangible property on physicalgaf land, that is reserves,
where the pvisionsare said to apply exclusivelgannot be divorced from reserves having a
direct connection to the Numbered TreatizsticeCromwell deliberately emphasised that

JusticelLa Forest drew particular attention to the necessityhef grotections ofs. 87 and 89

will always [only] apply to property situated on a rese®¥&The modern experience of life on a

reserve is a stark contrast to what they were originally intended for, simply the preservation of a
OreservedO space for Indians, whé&ero-Canadian settlers could not encroa€bnsistent

with this purpose te currentndian Actretains the power tpunish trespass, with a fine or up to
one month in prison, demonstratitigs exclusivity>°° Until amendments were made in 2014,

these same prov@ns, at sections 32 and 33, also prohibited alles®rve financial transactions

with a nonband member, without the express permission of The MirfiSter light of the

governmentQsseof thelndian Actto restrict movement dhdianswanting to leaveeserveso

307 Bastien supraiote 41lat para 21.

308|hid at para 22 (emphasis added by Cromwell, J).

309ndian Actss 3031 supranote 3.

31%1hid ss32 was in force until 15 December, 2014, and r&ade or barter of produce:

O(1)A transaction of any kind whereby a band or a member thereof purports to sell, barter, exchange, give or
otherwise dispose of cattle or other animals, grain or hay, whstlikeor cultivated, or root crops or plants or their
products from a reserve in Manitoba, Saskatchewan or Alberta, to a person other than a member of that band, is void
unless the superintendent approves the transaction in witkegnption (2)The Miniger may at any time by order

exempt a band and the members thereof or any member thereof from the operation of this section, and may revoke
any such order.0
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hunt, fish and particularly to engage in economic activitg connection between the taxation
provisions and the physical reserve land bears further comment.
JusticeDeschamps,iting Richard Bartlettnotedthe circumstances surrounditige
negotiations of Teaty8, which weraundertaken after the enactment of th&ian Act
E Oit is just and reasonable, and essential to our Interest and the Security of our Colonies,
that the several Nations or Tribes of Indians, with whom We are connantedho live
under our Protection, should not be molested or disturbed in the Possession of such Parts of
Our Dominions and Territories as, not having been ceded to or purchased by Us, are
reserved to them, or any of them, as their Hunting GroundsOE.mtertaking by the
Crown was also repeated in certain treaties under which Aboriginal peoples surrendered
lands: OWe assured them that the treaty would not lead to any forced interference with their
mode of life, that it did not open the way to the impositf any tax®'!
In making reference to tHRoyal Proclamation of 1765 and Ocertain treatiesO, the court
admits, but fails to acknowledge, that it is #aered treaty agreemenigjich aresui generisn
nature, that set Indians apart. The reservegd¢iatted from the Numbered Treaties as specific
per capitaland allotments (and thereafter as a recognition of the unique place of Indians in the
Canadian federation) represent a term in each treaty that set aside land for the exclusive use and
enjoymenf Indians. The fact that the Crown has repeatedly failed to honour this and other
terms in most, if not all, of its treaties, does not detract from the fact that reserve land does not
set Indians apart, treaties daisticeCromwell similarly commentedThe exemption was rooted
in the promises made to Indians that they would not be interfered with in their mode 3flifeO.
These OpromisesO are those contained in the Treaties,Indtathé\ct and point to a much

greater OpurposeO than mere Oproteofias€ets. The fastidious focus of the court on locating

property (intangible or otherwise) on reserwelile relatingdirectly to the language in the

311 bid at para 70, fromTreaty No. §1899), as quoted in RH Bartlett, OThe Indian Act of Cand®a31978), 27
Buff L Rev581, at 613.

312 Royal Proclamatior{1763),supranote 109.

313Bastien supranote 41lat para 28, citing RH Bartlett, OThe Indian Act of CanadaO-(18¥7&), 27Buff L Rev
581, at 61213.
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Indian Act alsoserves to connect the taxatiprovision to treaty term€iting JusticeLa Forest
in Mitchell, JusticeDeschamps states:

E Othe Crown has always acknowledged that it is hepownd to shield Indians from any

efforts by nonnatives to dispossess Indians of the property which theygualthdians,

i.e., their land base andetichattels otthat land baseO E.

The purpose of the s. 87 exemption was to Opreserve the entitlements of Indians to
their reserve lands and to ensure that the use of their property on their reserve lands
was not eroded by the ability of governments to tax, or creddasizeO. It Owas
not to confer a general economic benefit upon the IndidfisO.
The treaty relationship, as the public is often reminded in the OWe are All Treaty P2opleO
slogans, is not one confined to reserves or the Indians who live or work on sesssian (and
indeed Aboriginal) identity extends much further than the boundaries of Indian reserves.

Sadly, the courts may still be a very long way from recognizing that an Indian can continue
to be an OlndiagualndianO, without a direct physicnnection to any reserve. The court has
failed to appeciate that it is the treatigsot thelndian Act that define the relationship between
the Crown and the respective Aboriginal nations. This failure has led to a contrived OambiguityO
that has provemery difficult to resolve, particularly in a modern economy:

OAs Professor Sullivan has wisely observed, even when the broad purposes of legislation

are clear, Oit does not follow that the unqualified pursuit of those purposes will give effect

to the legslatureOs intentionOEA purposive analysis must inform the courtOs approach to

weighing the connecting factors. But it must be acknowledged that there may not always

be a complete correspondence between the meaning of the text and its broad, underlying
616

purposeO:

In other words, there remains a great deg@rwha facieambiguity in identifying and weighing
potential connecting factotbat goes unacknowledged by the cotlniis, the application of the

provisions amounts to guesswork. The virtual exclusiathe Nowegijickprinciples in

ascertaining the OpurposeO of obviously OambiguousO statutes, further impedes the courtOs abilit

3141bid at para 71.

315see for example, Treafyelations Commission of Manitoba, OWe Are All Treaty PeopleO, 2017, online:
<http://www.trcm.ca/publieeducation/workshops/ware-all-treaty-people/>.

316 Bastien supranote 41at para 25, citing R Sullivagullivan on the Construction of Statutgsh ed2008), at 297.
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to articulate a clear application of the tax provisions. Having muddied the wakéitshell v
Peguisthrough the importatio of a new criterion, that is that eligible income is only that which
is earned (and possibly spent) by an OlngiigrindianO, the connecting factors test was not
clarified; in fact, the Indiagualndian criterion only served to add an additional layer of
confusion. As the result &astienandDubZ the Ocommercial mainstreamO factor is
significantly diminishedHowever, the criterion of a distinctive to culture test remains:
However, a purposiventerpretation of the exemption does not require that the evolution of
that way of life should be impeded. Rather, the comments inNbigthell andWilliamsin
relation to the protection of property which Indians hepléi Indians should be read in
relationto the need to establish a connection between the property and the reserve such that
it may be said that the property is situated there for the purposeslodidre Act>!’
Given theanticipated longevitpf the Numbered Treatiés® and that the Crown faily
constitutiondly recognized treaties in 198@ne might expect the court to accoreéater
importanceand more solemnitio the treatiesinstead, the connecting factors test, however
flawed, is revered as having greater utjlityt according to Juse Deschamp€)egarding the
application of the connecting factors proposeWitliams | do not agree that 20 years of
experience drawn from decisions of Canadian courts should be swept*asidstide

Deschamps makes no direct reference to the trektifonship between the Crown and Indians,

which would go a long way to allay the confusion over the Opurpose of section 870.

From Omission to Admission- Robertson
The court has continued to struggle to articulate this elusive OpurposeO of the tax

provisions of sections 87 through 90, and recently, has been quite forthright about its

317 bid at para 28.

318 Erom the perspective of Aboriginal peoples and their understandings of treaties, the relationship formed in
treating endures Ofor as long as the sun shines, the grass grows, and rivers flowO, an expression of longevity.
319Bastien supraiote 41at para 105.
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conundrum. Adding to what appears to be a more enlightened judicial environmé&iagi¢nal
Court of Appeal released iRobertsor(andits companion casBallantynev The Queefi9)
decisionin 2012. In addressing the Opurpose of section 87Fedkeal Court of Appedth
Robertsorstated: Olt is easier to say what the purpose of s&atismot, than to state positively
what it is. Thus, it is well settled that its purposadsto Oconfer a general economic benefit
upon the IndiansOE.Nor is it limited to Othe preservation of the traditional Indian way of
lifeO.&" In 2012, 136 years @ the enactment dfiidian Acttax provisiongand aslustice
Deschamps iBastienpointed out, the provisions are essally the same now as in 187&)¢e
court was still unable to articulate the OpurposeO of the provisions. AlRaigttsorand
Ballantynepresented seemingly recognizable connecting factarsadsRevenueAgency
assessed income tax owing on their-sefiployment income, makingobertsorthe firstFederal
Court of Appeatase considering section 87, siBastienandDubZ

The material facts dBallantynewere very similar to those Robertsonthus the two
decisions were released togethieobertsonnvolvedthefishing revenue of Ronald Robertson
and Roger Saunders, both members of Norway House Cree First Nation, atetlas the
decision, from a community Owhich in 1875 became signatory to Treaty f&6While
Robertson lived on the reserve all his life, Saunders livecesrve. Both men were self
employed and members of a fish marketingppo The decision furthetetailed the lakes in
which they fished, their dap-day activities while working, locations of packing stations, where
they stored their fishing equipment, locations of business records, information about the
management of the aap, and the role of theo-op in the community, among other things.

Justice Hershfield of th€ax Court of Canadapheld the appeal of both Robertson and

3202012 FCA 95 Ballantynd.
321 Robertson supraote 8 at para 45, {text references tBastienandWilliamsremoved (emphasis added).
322bid at para 7.
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Saunders, and relied diowegijickto resolve the ambiguity in weighing the connecting
factors®*

Ron Ballantyne resided ohd Grand Rapids Reserve in Manitoalspin Treaty 5
terntory. He was also assesdeylthe Canada Revenue Ageroytaxes owed on his fishing
income, however in his case, Justice Webb of #eCburt of Canadaupheld the assessmetit.
Except for five €eemingly smalf® differences, thé&ederal Court of Appedbund that the
facts inBallantynewere very similar to both Robertson and SaundersO situations. That these
factually similar cases even came to Hegleral Court of Appeathe Tax Court having
dismissed one appeal but not the other, attests to the courtOs confusion in applying the connecting
factors test. In fairnesBastienhad not been decided befdhese cases came before the Tax
Court of CanadaneverthelesgusticeEvans notes: @lould note two aspects of his analysis that,
in light of Bastienand this CourtOs decisiorRnbertsonappear, with respedo have led [the
TCC judgelastray.&°®

Importantly,JusticeEvans was careful to point out that the decision of the lower court
RobertsorOmay be inconsistent with this jurisprudence in one or two respects, particularly in the
weight he attached to the fact that commercial fishing had long been integral to the life of the
Reserve®’ However, he noted that the lower court cofse@rejected (at para. 119) the stark
dichotomy between income that arises from an activity in the Ocommercial mainstreamO (and is
therefore not situated on a reserve), and income from an activity that is integral to life on a

reserve and is held by thedianqualndian (and is therefore situated on a reserv@)ids

322 Robertson v The Quegp010 TCC 552 at 16RpbertsorTCC].
324Ballantyne v The Quee2009 TCC 325.

323 |bid at para 18.

326 Ballantyne supranote 320 at para 10.

327 Robertson supraote 8at para 4.

328 |bid at para 29.
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nonetheless worth looking at the lower courtsO decisions, and noting the continued importance of
the cultural factors. Theak Court of Canadan Robertsonwithout reference to the
Ocommeial mainstreamO, cited tRederal Court of Appealecision inClarke®**

Ea situs test under section 87 is rendered arbitrary without sufficient and meaningful
consideration of the traditional way of life as it pertains to the entitlements of Indian qua
Indian. At paragraph 12 Justice Linden stated:
12 ... Unless the purpose of the legislative provision which imposes the situs
requirement drives the selection of the criteria used to determine the situs of the
property, there is simply no principled bass $electing one criterion over another.
The analysis must therefore begin by examining Parliament's intention in enacting
section 87 of the Indian Act.

Justice Pelletiemvho concurred ilRobertsonpicked up on this perspectiva,t for different

reasons:

In my view, there is a much more direct route to the same conclusion and it is this. While
the objective of s. 87 of the Indian Act R.S.C. 1985%id far from clear, one can say that

it must have been intended to protecephance IndiansO economic interest in their
reserveE.

In my view, the connection to the reserve required by s. 87 and the jurisprudence which it
has spawned is supplied by the relationship between the business activity and the location
and attributes athe reserve. In this case, the appellant®agaged in a business activity

that is indigenous to their remote northern resefe application of s.87 should not be
divorced from the reality of Indian reserve life. The inquiry required by s. 87 sfomuisl

on the business opportunities available to these appellants, living where they live,
exercising the skills they have. If s. 87 is intended to protect, in some undefined way, the
economic patrimony of Indians in relation to their reserves, | can diiin& circumstances

in which its application would be more appropriate than it is in this¥2se.

The connection between employment that is OindigeNahs®is performed by an Indiajua
IndianN and theindian Actprovisions appears to be inescapables Tesulted in part because
Robertsorappealed the &hadaRevenueAgencyassessment by virtue of section 87, Oand or the

provisions of Treaty Number 58 and as a constitutionally protected Aboriginal right. The

329 Clarke v The Minister of National Reveni#997), 148 DLR (4th) 314, (sub nom Canada v. Folster) 713
CTC 157 (FCA).

330Robertson supraote 8at paras 992 (emphasis added).

33! RobertsonTCC supranote 323 at para 3.
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impact of theManitobaNatural Resource Trafes Agreement (NRTA)?on potential rights
further complicated RobertsonOs case. Although extensive expert evidence was provided to
support RobertsonOs Treaty and/or Aboriginal rights argument, araktBeuft Onoted the
importance of the historical evidee in [his] analysis of the application of the section 87
exemption3*3it made no specific ruling, except on the application of sectiodugTice
Hershfield added in obiter:
| am sympathetic to the argument urged on me by the Appellants. The awghoritie
however, are less sympathetic. Further, even if | were to accept that there is room in these
Appeals to conclude that there was sufficient evidence to allow a finding that the activity in
guestion was part of a tradition that was integral to the distenprecontract culture of
the Norway House Cree, there is the issue of continuity. Also, precious little has been said
as to why | should accept taxation as constituting an unjustified infringement of such
protected right if it exiteddic]. In any evep it is not necessary for me make a finding as to
the application of section 38
The complex legal intersection ©he Indian Actthe Treaties, the NRTAs, and the
constitutional protection of treaty and Aboriginal rights, as se&obertsonis vast
One final observation froRobertsons relevant to the question of determinsitusof
property. One connecting factor considered byRb&eeral Court of Appeaélated not to the
type of intangible property (income) in question, but rather to thedfypserve land that was
involved. While Treaty 5 made certain assurances to the Cree and Ojibwe of Manitoba, and
notwithstanding that the Crown has flagrantly breached many of its treaties with First Nations,

prior to 1982, the Crown also reserved feeif the right to unilaterally alter treaty terms. After

losing significant portions of their reserve land to hydroelectric development and deliberate

332 Natural Resource Transfer Agreeméneing Schedule 1 to th@onstitution ActL930, (UK) 2021 Geo V, ¢ 26,
reprinted in RSC 198%pp I, No 26. For a discussion of the impact of the NRTAs on Aboriginal rights, see also
DOArcy Vermette, OColonialism and the suppression of Aboriginal VoiceO, 40:2 Ottawa L Rev 225 at 247ff.
333|bid at para 155.

3341bid at para 154.
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flooding, a settlement was reached in 1977 to compensate Norway House First Nation for its
loss.
Areas designated as TLE [Treaty Land Entitlement] Lands totaled 106,434 acres and
wereEareas considered to be within the communitiesO traditional territoryE.[and]
uncontradicted testimony was to the effect that the land selections were made with the
purpo® of fulfilling economic, social and community development needs and were
selected on the basis that they were lands of historical significance to the Norway House
Cree Nation, including lands traditionally used for fishiffy.

TheFederal Court of Appealditionally noted, the First Nation sought and received

compensation, and pressed for the settlement of land claims. As anesulgserve lands were

promisedand the Norway House Resource Management Area (RMA) was recogiiizeteO

court determined #t thesitusof certain connecting factors was the RMA, and not technically on
the reserve: OThe First Nation has had a long association with the land in the RMA. The Reserve
itself is within the boundaries of the RMA, but the rest of the RMA land isandthas never

been, part of the Reserve. The Judge found that while the AppellantsO fishing activities occurred
within the RMA, they were not on the Reserd&.Ror are bodies of water, regardless of the
proximity to reserves, considered part of reservls. Tax Court of Canadacommented:

OKeeping in mind, as well, that the use of the boats and netsésafie only because that is

the only place they could be used, being where the fish W&ratl theFederal Court of
Appealconcurred: OOn the other Hathey catch their fish in lakes that are not part of the
Reserve. B Given that fishing is one of the very few economic activities currently recognized

by the court as a protected Aboriginal right, relegating its practicsitasthat can never be

locaed on a reserve certainly has the potential to limit the application of section 87. It would

33%|bid at para 46footnote removed).

33¢Robertson supraote 8at para 24, emphasis added. The designation of Oreserve® lands involves a different
process than the TLE, and is a discretionary Crown power.

337 bid at para 25.

338 RobertsonTCC supranote 323 at para 152.

33°Robetson supranote 8at para 66.
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seem that after so much consideration of income tax law, property law, corporate or business
law, the Oprivate law of agency®and contract law, all of which weiconsidered iRobertson
at least tangentially** that the Omore direct routeQJusticePelletier suggested, to articulating
the OpurposeO of section 87 and related provisions, is to simply acknowledge the connection to
treaty promises. To repeat, itthee treaties that have set Indians apart from other Aboriginal
peoples, and which reflected their unifju@deedsui generi8il relationship with their land, with
the Crown, and with one anoth&f.The very existence of treaties between the Crown and

certainFirst Nations peoples is what now sets signatory nations apart from other First Nations

peoples. While modern treaties have crea®a legal relationships, for examgletween the
Crown andhe NisgaOa, or the creation of Nunavut as a modern (treatgjreant, the legal
relationship formed through historic treaties is unigquegeneris Those nations with historic
treaties are not differentiated on the basis of culture, but rather having a unique constitutional

status recognized by the Crown in Can&da.

TuccarobReturn to Treaty Rights
This brings me back tduccarov Canada®*which to date is the most recent assertion of a
treaty right to tax immunity. Beginning in December 2012, David Tuccaro filed a Notice of
Appeal with theTax Court of Canad&laiming a treaty right to tax exemption. The Crown

responded with a motion to strike out certain portions of TuccaroOs pleadings, including

340 hid at para 75.

341 seeRobertson supraote 8at paras 36, 67, 75, and 79.

342\While Treaty 11, was revised through a modern (comprehensive) land claim in 1976, to now include MZtis of the
NWT, none of the Numbered Treatiegécitly included MZtis as signatories. References to GttaddsO in the

Treaties do not recognize the distinct identity of the MZtis, although the c@ahiels2016 SCC 12 (at para 46)
appears to now conflate the terms OMZtisO ands@iiam IndiasO.

34370 repeat, although the question of who is an OlndianO is an important one, and it clearly impacts to whom the
Indian Actprovisions are applied, a more fulsome discussion is outside of the scope of this paper.

3442016 FCA 259 Tuccard.
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paragraphs that specifically related to Treaty 8, and Othe background, negotiations, history,
conclusion and effeaif Treaty 8 and subsequent interpretation and actions regarding ¥afeO.
was the CrownOs position that the mattemaggudicata citing BenoitandDumont*® as having
settled the matter. In a &eng in September 2013, the Tax Cagteed with the Cren, striking

large sections of TuccaroOs draft Appeal: OGivam#mbiguous findingf the Federal Court

of Appeal regarding Treaty 8, it is plain and obvious there is presently no chance of success on

that basis for a legal claim of exemption from t&.(The court is implicitly justifying its

rejection of a Olarge and liberalO interpretation in this comment,Nsvilegijickprinciples are

only invoked where the court can identify interpretive ambiguitise) Crown further objected

to paragraphs thabnnected th€anada Revenue Agenguidelines with the Honour of the

Crown, regarding which th€ax Courtheld:
In reply to the motion to strike these provisions, the Appellant stated this matter is not a
standard case. The Appellant stated that whdeGhidelines do not legally bind the
Minister to the assessment, they are nonetheless a relevant consideration buttressed by the
Honour of the Crown arguments because factually the Crown publishes these Guidelines
and related forms exclusively for use kgtine taxpayers applying for exemption. It was
argued by the Appellant [Tuccaro] that recent case law suggests that the Honour of the
Crown argument has a higher and possibly more notable meaning by virtue of the
historical trust role played by the fede@town in native matter'?
Both parties appealed the order, and in July 20145¢lderal Court of Appeadsued its

decision to allow the appeal of Tucagrand dismiss the CrownOs cragpeal. In its reasons,

the court provided a highly technical eapation ofres judicata and differentiated it from the

345 Tuccaro v The QueefP13 TCC 300 (CanLll) at para 1TiccaroTCC 2013]. The impugned paragraphs
included 14 through 32, inclusive.

346 pumont v The Quee005 TCC 790Dumont v The Quee008 FCA 32 Dumoni.

347 TuccaroTCC 2013supranote 345 (emphasisided).

348 |bid at para 12, citingWlanitoba MZtis Federation Inc. v Canad2013 SCC 14, [2013] SCJ No. 14 (QL), at
paragraph 90 andlohawks of the Bay of Quinte v Cana@813 FC 669, [2013] FCJ No. 741 (QL), at para 48.
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principles ofper rem jidicatarfl Oissue estoppelO and the doctrirtané decisi$*® To further
clarify, theFederal Court of Appedleld:

It was an error of law for the Tax Court Judge to rely on the Oestablished law regarding the
lack of legal effect of Treaty 8 in granting tax exempt status to its signatoriesO in striking
the paragraphs of Mr. TuccaroOs Notice of Appeal related to Tr&dtgr8 is no law

decided in théenoitcase- only the question of fact of whether the Aboriginal signatories

to this treaty had understood that a promise of tax emption had been made by the
commissioners who negotiated the Treaty on behalf of the Cidvenfailure to identify

and address all of the required elements of issue estOpgeth is a species oés

judicatathat was initially identified as the basis for the motion to strike the paragraphs
related to Treaty ®was also an error of laf®

This decision also noted a secondary issue that remains outstanding frBenthgecision,
being €he factual finding of whether Othe Aboriginal signatories understood that they would be
exempted from taxation at any time for any reasonO and, afterlaciegsiew of the record,
concluded that there was Oinsufficient evidence to supportO this view (paragraphrhes).
question ofhon est factui literally Onot my deedO, suggests that the written treaty contains
terms that are fundamentally different iracacter than what was contemplated by at least one
party, the answer to which could have paradigm shifting potential for treaty rights litigation,
including taxation.

The matter returned to tieax Court of Canaddefore Justice Hershfield (who
incidentdly also heard th&®obertsorcase), with the parties disagreeing on the contents of the
(Amended) Notice of Motion on technical grounds. The Judge dismissed the motions of both

parties, noting that the CrownOs primary objection was made Oon the bimisAppellantOs

349 g5eeTuccaro v Canada2014 FCA 184CanLll) [TuccaroFCA 2014], at paras 12 through 29, inclusive.
30Tyccaro supranote 344 at para 22 (emphasis added).
%1 1bid at para 21.
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raising Treaty 8 as a ground for appeal was an abuse of préteksstice Hershfieldurther
commented:
Sometimes | am encouraged to say that in many cases the honour of the bar demands that
interlocutory motions on the propriety of pléags be avoided. This is one of those cases.
While it does not address a partyOs means, it is one of those cases given that the public
purse in this case is attacked on three fronts when such challenges are repeatedly made.
There is a similar waste of scarjudicial resources when successive actions, using
motions or otherwise, are made at different tifias.
JusticeHershfield expressed no similar concern for Indi@he may beseeking to have their
treaty rights upheld.
Tuccard®*returned to th&ederal ®urt of Appeabefore a new panel of judges, once
again for a contest of procedural and technical terms, and whether the matters contested were
correctly before the court. The short, but complex, judgment concluded: OFor all of the above
reasons, | believihat the TCC did not err in dismissing this motion because it is not plain and
obvious that the Crown is estopped from relying on issue estoppel as a defence. In sum, while |
do not endorse all the reasons given by the TCC, | believe that it reached-éue @sult.5 In
essence, where this leaves the question of a treaty right to tax exemption is in the hands of the
trial judge, who will adjudicate on the issue, if the Crown chooses to ridisadt it will, of
estoppel. Perhaps it is time to remind the Crown of tihergé guiding principle set down in the
1990Supreme Court of Cana&parrowdecision: OThe relationship between the Government

and aboriginals [sic] is trudike, rather than adversarial, and contemporary recognition and

affirmation of aboriginal rightsnust be defined in light of this historic relationship?O

%2 Tuccaro2015 TCC 290 (CanLll)TuccaroTCC 2015].

353 bid at para 54, footnoted with Ol highlight the culture stiiftocated by the Supreme Courtiryniak[v
Mauldin, 2014 SCC 7 (CanLll), [2014] 1 SCR 8Wjvards litigation promoting proportionality, timeliness and
affordability.O

%4Tuccaro supranote 344.

3% bid at para 37.

%€ Sparrow supranote 13 at 1108.
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Chapter 5B The Problematic Record of CanadaOs Indian Policy

The taxation provisions in tHadian Act along with those sections governing membership
and registration (commonly understood to differentiate status andtatus Indians, and rooted
in the enfranchisement goals of the Crown), are perhaps the most controversial and
misunderstood provisions tfe entire statute. Not surprisingly, these seemingly anachronistic
provisions are reviled by some, but tenaciously defended by others, and the division is not
necessarily along racial lines. From its earliest drafting, to its present formgtae Act
remains the primary statute governing all matters pertaining to status Indians, notwithstanding
Aboriginal nations now governed by modern treaties.
Before 1850, Indian legislation had been incomplete, enacted piecemeal and virtually
unenforceable. Aftet850, two objectives emerged: 1) protection of Indians from
destructive elements of OwhiteO society until Christianity and education raised them to an
acceptable level and 2) protection of Indian lands until Indian people were able to occupy
and protect tem in the same way as other citiz&ts.
Concurring with this pithy summaryphnTobias andRichardBartlett (to be discussed herein),
among others, have written extensively on the development of Indian policy, and the use and
misuse of legislative authtyiexpressed through thedian Act Despite having undergone
numerous amendments, and contrary to the expanding legal rights of Aboriginal peoples in
general, the basic premises of thdian Actnevertheless have remained steadfast.
From the outset of @adaOs Indian policy, Aboriginal and treaty rights were (and arguably

continue to bB such thaSparrowreinforced this position) subordinated to OwhiteO interests. In

1910, reflecting the sentiment of the day, the (then) Minister of the Intét®uperinendent

%7 John Leslie, Ron Maguire, Robert G MooFége Historical Development of the Indian AGttawa: Treaties and
Historical Research Centre, Research Branch Corporate Policy, Indian and Northern Affairs Canada, 1978)
[Historical Development of the Indian Acgt 2.

*¥Note: In 1897, the Department of Indian Affairs was reorganized, placing Aboriginal peoples, including Indians
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General Frank Oliver commented, Othat Government should never allow Indian rights Oto
become a wrong to the white mahitBartlett, whose work was cited by tBepreme Court of
Canadan Mitchell v Peguiswrote in 1980: OThe most singular featur€afadian legislation
concerning Indians is that the governmental policy established therein, that of "civilizing the
Indians," has shown almost no variation since the early 19th century when the government
assumed responsibility for the society and welfafrthe Indian populatior®The second
related goal of théndian Actwas enfranchisement, much of which was accomplished forcibly.
Again, Bartlett pointed to this: OThe form of the modern Indian Act can be traced to the
Department of Secretary of Statet and the amending statute passed the following year, the Act
for the Gradual Enfranchisement of Indians and the Better Management of Indian Affairs.O
Tobias adds a third goal of CanadaOs Indian policy: protétiafith these three goals, the
civilizing and forced enfranchisement of Indians was designed to eventually assimilate all
Indians into the general population, and provide O[p]rotection of the Indians and their land from
abuse and imposition was afforded until such time that protection waslsapsif® The
complete failure of CanadaOs Indian policy, such that Indians neither became extinct nor fully
assimilated, is sekvident.WendyMoss ancElaineGardnerOOToole note: Olt is generally

accepted that the often conflicting goals of "civilizatloassimilation, and protection of Indian

and lands reserved for Indians, under the auspices of the Deputy Minister of the Interior. In 1909, another
reorganization expanded tBepartment, where (the now infamous) Duncan Campbell Scott moved up through the
ranks to assume the position of Deputy Superintendent of Indian Affairs in 1913. In 1913, the Department of Indian
Affairs was moved into the Department of Mines and Resources

%9 Historical Development of the Indian Astipranote 357 at 110, quoting House of Commons Debates ;1910

Vol IV, col 7826: Indian Act Amendment Bill, 26 Apr 1911.

3%0Richard H Bartlett, Olndian Act of Canada: An Unyielding BarrierO, 1980, Amer Ihalidr, [Bartlett]

referencing Report of Department of Interigtl876)Sessional Paper N8; Report of the Deputy Superintendent
General of Indian Affairs, Report of Department of Inter{@B879)Sessional Paper N@; and Report of the Deputy
Superinendent Genera(;1921)Sessional Paper, N&7.

%11pid, citing Can Stat 6 (1869).

32 John L Tobias, OProtection, Civilization, Assimilation: An Outline History of CanadaOs Indian PolicyO, in JR
Miller, ed, Sweet Promises: A Reader in Indigfhite Relations in Canad@oronto: University of Toronto Press,
1991) [Tobias].

33 Bartlettsupranote 360 at 12.
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peoples that have been pursued throughout the history of federal Indian legislationE[and that]
governments vacillated between two policies [of extreme isolation or immediate
assimilation].&*Whether it was by isation, as with the rigid use of the Pass System to contain
Indians on reserves, or through education, economic, or other means of assimilation, the ultimate
goals of the Canadian government were and are unequivocal and unwavering: colonization. In
2009, (row former) Prime Minister Harper declared that Canada has no history of colonialism,
and unlikethe candour of formePrime MinisterPaul Martin who three years later stated: OWe
have never admitted to ourselves that we were, and still are, a colonial®\history has
proven exactly what thiemdian Actwas intended to accomplish. Chief Justice McLachlin was
less forthcoming:

In a world overcome by ethnic and racial violence, Canada bears a special responsibility to
uphold its distinctive experience dupalism, tolerance and respect, as an example that the
encounter of difference need not be brutal or violent. The story of the peaceful, democratic
co-existence of our different communities can be made meaningful to ditaerada has

no colonial pastard global strategic plan, and is not a threat to anyone. For this reason, it
can be a modéf®

In every version, Canadal@dian Acthas been about violence and intolerance. Enacted in
1876, but incorporating earlier legislation, thdian Actunderwent &eries of revisions to
reflect Canadian Indian policy, but never deviated far from the themes of Oprotection,
civilization, and assimilation, [which according to Tobias] have always been the §fdals.O
Grounded in the political and legal theory of Imperigansionism and social Darwinianism,

legislation sought to deal with the Olndian problemO by Olegal meansO, in order to provide land,

%4Wendy Moss & Elaine Gardn@OToole, OAboriginal People: History of Discriminatory LawsO, 1987, rev 1991,
Government of Canada, Supply and Services, Publicatieh7BE, online: <http://publications.gc.ca/ Collection
R/LoPBdP/BP/bp17&.htm>, [Moss & Gardne®OToole] (np).

%5Mark Abley, Conversations with a Dead Man: The Legacy of Duncan Campbel| Starteia Park, BC:

Douglas & Mclntyre, 2013) [Abley] at 135.

3¢ Beverley McLachlin CJ, Supreme Court of Canada, OGlobalization, Identity and CitizenshipO, speech given to
ADM Forum, Ottawa, October 26, 2004, online: <http://www=ssc.ca/courtour/judgegugesspedis/bm2004
10-26-eng.aspx (emphasis added).

37 Tobiassupranote 362 at 127.
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resources, and livelihoods to European immigrants. OMost of the changes in the Indian Act
during the PosConfederation p#od derived from a belief that Indians could be integrated with
the majority community. Legislative changes reflected the prime interest of OwhiteO society,
rather than those of Indian peopf&@&nfranchisement became the magic legal equivalent of
OhavingneOs cake and eating it tooO; by making assurances to First Nations through treaties, the
Crown satisfied (at least on paper) the legal requirements 8fayea Proclamation of 17630
treat and compensate. However, lindian Act and the CrownOs earfichisement powers in
particular, Omeant the end of its special legal obligations and the successful absorption of a
minority culture. E The necessity of strictly defining "Indian" and, accordingly, restricting
access to many Indian rights, including tyeaghts, was claimed to be justified as a protective
measur€®® This policy was especially harmful to women and children, yet Parliament insisted it
was Onecessary to prevent the domination and exploitation of reserve communities by white
men.&°What it wa also designed to prevent was the Olarge financial burden on the treasury,
[which]E resulted in the compulsory enfranchisement legislation of 1920 and £é28i©this
theme of OprotectionO, which the court has consistently fallen upon as the ovdierfdiche
tax provisions. Yet, as Bartlett points out: Olnsofar as statistics can reveal a style of life, they
indicate that these people dmgfar the most economically impoverished and socially
disadvantaged group in Canad&®his reality makes itery difficult to extrapolate the
relationship between tHadian Actand its apparent OprotectionO rationale.

Both jurisprudence and academic commentary considbrdign Acttax provisions have

largely focused on the OprotectionO element @ahéNot that the OcivilizationO and

*%®Historical Development of the Indian Astipranote 357 at 51.
39Moss & GardnelOOToolsupranote 364 (np).
370 |
Ibid.
¥ |bid.
372 Bartlettsupranote 360 at 11.
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OassimilationO goals are not directly connected to the OprotectionO role of the legislation, they are
simply more difficult to justify.) Thus, to search for a historical Olegislative objectO in any of the
Indian Actprovisions, necessitates at the very least, an acknowledgment of the ignoble basis and
intent of the original Act. There can be no doubt that the origins dhti@n Actwere based
more on a desire to exploit resources, than to provide OprotectionO fst tiepples already
occupying what became Canada.

It is estimated that more than a million immigrants came to settle in western Canada from
1900 to 191273 The scope of the influx of people and the demands to rapidly modernize
infrastructure brought with dmassive construction of railway lines and roads, emergence of
cities and towns, and an insatiable demand for agricultural lands. Many Indian reserves were
substantially reduced in size during this time, yet Indian people did not appear to realize any
sodal or economic benefit@ If protection of Indian interests was indeed the intention of not
only taxation provisions, but also tAetin its entirety, then it failed miserably. To rationalize
that the taxation provisions are grounded in the CrownOssiguref its fiduciary relationship
to First Nations, in the light of its own Indian law and policy, the fiduciary argument is

incoherent and a complaten sequitur

Hard (Indian Act) History Lessons
There are abundant examples of inconsistencies, betwee the court (and perhaps
much of settler society) recalls history, and legislative records of what actually happened. For

example, Oin the 1906 Revised StatuteEno less thandortglauses dealt directly with

373 Historical Development of the Indian Asupranote 357 at 105.
3% |bid at 105.
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management of Indian lands and timbeoteses®’® Indian Actamendments in 1911,
Osignificantly changed clause fesix respecting expropriation of reserve land for public
purposesE[and] allowed all companies, municipalities and authorities with necessary statutory
power toexpropriateas muchreserve land as necessary for public worfk&@lso introduced at
this time was section 49A, giving expanded powers of expropriation of reserve lands located
near towns or cities, and allowed Ohaving regard to the interest of the public and of the indians o
the bands for whose use the reserve is held, that the Indians should be removed from the reserve
or any part of it®"’ The expropriation of land that was explicitly set aside for Indians, in order to
prevent Ofrauds and abuses@€ad he Royal Proclamiain of 1763, were anything but
protection for Indians. Similarly, other legislation imperilled the wellbeing of Indians, such as
OThe Migratory Birds Convention Act of 1917 conditionally prohibited Indians in Canada from
huntingall gamebirds at any timef the year. This became a national issue for Indians who felt
it abrogated treaty hunting right¥¥Most notably, and as extensively documented by the Truth
and Reconciliation Commission, the Indian Residential Schools (IRS) policy was especially
heinous in terms of its detrimental effects on whole generations of Aborigilildren. The
IRS policy was facilitated by amendments made in 1920, which were lauded as changes that
would Ogive the department control and remove from the Indian parent thesitgifipyofor the
care and education of his child, and the best interest of Indians are protected and fully
promoted®®° It is doubtful that any of these changes resulted in social or economic gains for

Indians.

373 |bid at 104 (emphasis in original removed).

378 |bid at 108 (emphasis in original).

377 |bid at 109, citing section 49A.

378|bid at 112 (notes removed, emphasis in original).

37°|RS policy was not restricted to Indians, but included MZtis and Inuit children.
380 Abley supranote 365 at 151.
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The 1936 amendments to timelian Actsituatel First Nationgeopleswithin the domain
of the Department of Mines and Resources. Indians having the misfortune to live on coveted
lands and resources were mere impediments to a sstterbent on exploitation of those
resources. In fact, the legaé§ponsibilityO over Indians, and later OEskimosO (Inuit) peagles,
repeatedly transferred or reallocated between a variety of departments, including the Department
of Mines and Resources, to the Department of Citizenship and Immigratid®49®). In1945,
Olndian Hdalth Services was transferred from the Department of Mines and Resources to the
Department of National Health and WelfareE.At this time Eskimo Health Services was also
transferred from the responsibility of the Nortlest Territories Divigin of Lands, Parks, and
Forests Branch®® None of these changes to tnelian Actreflected policies consistent with the
CrownOs fiduciary responsibility. To suggest that the Constitutional and legislative organization
of government oversight of Aboriginpeoples was to facilitate the protection of the latter is
intellectually dishonest. What was protected was the Gfsability to purloin the vast natural
resourcesipon which First Nations depended dhe land they (inconveniently) occupidifhat
is evident in the historical development of Indian policy is that the tax exemption preserved in
thelndian Actis indicative of a relationship far outside of the typical staieen dynamic, and
behaviour that is even more incongruous for aeltlaimed fduciary.

None of this evaded the attention of Parliament. According to Bartlett:

The 194648 Joint Committee of the Senate and House of Commons reported on the lack

of success of the government policy of assimilation. The committee found many

anachronismand contradictions in the Indian Act and recommended thaiyradar

sections of the Act be repealed or amended. The recommended "amendment or repeal”

took place inl951,although the provisions of the Indian Actkd51were dramatically
similar to thosexdopted ir.86832

%! Historical Development of the Indian Astipranote 357, at ix.
32 Bartlettsupranote 360at 1314, citing Special Joint Committee of Senate and House Commons on Indian Act,
Minutes of Proceedings Fourth Report (1948).
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Even after these major amendments in 1951, as pointed Basfien**

the taxation provisions
were left largely intact. Also of significance is the addition of section 88 (regarding laws of
general application) in the 1951 amendments, which Bartlett connected to a larger Federal
agenda: OFederal government policy has alleaked forward to the day when Indian lands
would become municipalities under the jurisdiction of the provinces. To this end the federal
government has continually sought to transfer jurisdiction over Indians to the proviticesO,
which has proven to be @assive intrusion of provincial jurisdiction into the powers of
governmentE[and that] amendment of sect®iis essential to any revision of the Indian Act
that purports to confer significant powers of sgf/ernment upon Indian band§330 while
changest this time could potentially provide a means towardgaliernment (however this
was intended to fit into the governmentOs larger agenda), taxation provisions are, quite literally in
thelndian Act set beside section 88.

This legislative juxtapositionf these provisions perhaps sheds some light on why sections
87, 89, and 90 are seemingly out of place; Bartlett considers this Othe one instance where the
Indian Act looks beyond the written text of the treatf@S@hich hints at their true purpose. To
contextualize this comment, Bartlett argues that the introduction of section 88 significantly
interfered with explicit treaty promisisthe very thing the clause promises to protect. Section 88
begins: OSubject to the terms of any treaty and any other Ratl@mentEQ. Having had the
benefit of decades of jurisprudence after Bartlett wrote his analysis, John BorrowsO comment
bears repeating: OThe application of provincial legislative power through section 8dfahe

Actand other means @ne of themost problematic provisions of thedian AcE[and)] largely

383 5eeBastien supranote 41para 69ff.
384 Bartlettsupranote 360 at 21.

%% |bid at 2223.

388 bid at p 25.
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strips Indigenous communities of the decisinaking responsibilities®’ Writing shortly after
the Benoitdecision, Johnson suggetist the OprotectionO rationale for the exemption is
problematic, in that while Indian land is claimed to be the focus of protection, the tax provision
is in fact directed at the individual Indian. Thus, he concedes that the OprotectionO rationale Ois
essentially paternalistic in that it assumes that Indiaesl protection in the management of their
property(3®8 So the question must be asked: how did we get here?
In Canadian jurisprudence, the persistent perception of Aboriginal peoples as incompetent and
passive benefactors of the Crown’s goodwill is exemplified by a 1929 decision, a proposition that
stood agjoodlaw until 1985 In R v Syliboy,*® Justice Pattersafispensed with the notion of
competency of Aboriginal peoples, stating:
OTreaties are unconstrained Acts of independent powers.O But the Indians were never regarded
as an independent power. A civilized nation first discovering a country of uncivilized people or
savages held such country as its own until such time as byitneaty/transferred to some
other civilized nation. The savages' rights of sovereignty even of ownership were never
recognized. Nova Scotia had passed to Great Briigmpt by gift or purchase from or even
by conquest of the Indians but by treaty viitince, which had acquired it by priority of
discovery and ancient possession; and the Indians passed with it.
Indeed the very fact that certain Indians sought from the Governor the privilege or right to hunt
in Nova Scotia as usual shows that they didctaom to be an independent nation owning or
possessing their lands. If they were, why go to another nation asking this privilege or right and
giving promise of good behaviour that they might obtain it? In my judgment the Treaty of 1752
is not a treaty adll and is not to be treated as such; it is at best a mere agreement made by the
Governor and council with a handful of Indians giving them in return for good behaviour food,
presents, and the right to hunt and fish as Usuirabhgreement that, as we haeen, was very
shortly after brokeri®

It was not until 1985 iR v Simori°* that the Supreme Court of Canada confronted the CrownOs

reliance on this degrading characterization of Aboriginal peoples, and definitively redefined the

37 BorrowsFreedomsupra note 54 at 15.

388 Johnsorsupranote 17 at 27.

389R v Syliboy[1929] 1 DLR 307 (Co Ct).

:ZER v Simon[1985] 2 SCR 3879imon, quotingR v Syliboyat para 20.
Ibid.
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Onhistorical legal contetof the treatieds eloquently put, albeit considerably understated, by
Chief Justice Dickson iR v Simon
It should be noted that the language used by Patterson J., illustrated in this passage, reflects
the biases and prejudices of another era in stwry. Such language is no longer
acceptable in Canadian law and indeed is inconsistent with a growing sensitivity to native
rights in Canada. With regard to the substance of Patterson J.'s words, leaving aside for the
moment the question of whether tieatare internationalype documents, his conclusions
on capacity are not convincifitf
Moreover, prior to 1982, treaty rights were vulnerable to the unilateral exercise of state power,
regardless of the moral, if not legal, implicatidisThere can be no question that a great deal of

misunderstanding and ignorance about the Indians and treaties have coloured jurisprudence over

the last century.

Treaty Relationship or Chronic Contest?

Even as Canadian law now recognizes those very saates$réand the rights inherent in
those agreements) as constitutionally protected, settlement agreements for Crown breaches
continue to be vigorously contested by the Crown. [{Gh@wvn really meant what it promised
both in the written and oraécordsas well in the CrownOs insistence that OreconciliationO with
Aboriginal peoples is necessiiand onstitutionally mandated by sectionkBEhen it must be
prepared to honour its agmentsHowever, econciliation, a®OArcy Vermette argues

E is undoubtedhya nice, attractive wordbut] no reconciliation is actually taking place or

being built as a result of or in relation to Canada's laws concerning the rights of Aboriginal

peoples. On the contrary, in recent years Canada's courts have creatderpreted a

principle of reconciliation which embodies (some) nice language but offers little
reconciling substance. Canadian courts are confused (or dishonest) because "[i]n 'truth'...

%92 |hid at 26:21.

39335eeR v Moosehunte1981] 1 SCR 282 at 293: OThe Governme@afada can alter the rights of Indians
granted under treaties (Sikyea v. The Queen) [(1964), 2 CCC 129]. Provinces cannot. Through the Natural
Resources Agreement, the federal government attempted to fulfil their treaty obligations to the Indians. The
Province could not unilaterally affect the right of Indians to hunt for food on unoccupied Crown lands or lands to
which they had a right of access. Any changes which would be required in the future could be negotiated and
alterations made through the provissofor amendment contained in the Agreement.O
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there never was any ‘conciliation’ to 'f&*.

Similarly, Carwyn Joas writing on crosscultural reconciliaton, suggests concepts of justice
and reconciliation aa means to addretige social disruptionand framed by Christian
conceptiorof those terms, ikighly problematic, particularl@®while injustices continué®
Reconciliationrmust surely be mutually dependent.

This visionof reconciliationas being mutually dependdstat the heart of treaty
implementation, such that all Aboriginal peoples will have opportunity to participate fully,
according to the terms oirted by treaty, as competent agents of their own destiny.
Undoubtedly, théndian Act as a product of Oanother era®, was likewise drafted and
implemented in a manner inconsistent and insensitive to Onative rightsO, and moreover
incongruent with théionourof the Crown. Thus, the rationale for the exemption from taxation
for treaty nations is found within the domain of the treaty relationship, and not simply as a
statutory concession under the guise of providing fiduciary protection.

Treaty nations hold a unique place in confederation. Although it may be fearful of
recognizing treaties as foundational, the Crown nevertheless must come to terms with this
reality, if treaties are to be fully recognized and implemented in accordandae@bnstitution
Act, 1982 Likewise, after having sustained hundreds of years of colonization, Aboriginal
peoples and their nations must themselves reimagine their place in Canada, and envision a future
of socieeconomic prosperity. As treaty nations, gperity is not simply a matter of conducting
business for the purpose of wealth accumulation, but rather concerns the continuance (or some

cases, revival) of national identities and Indigenous ways of being, albeit within the settler state.

394pBArcy Vermette, ODizzying Dialogue: Canadian Courts and the Continuing Justification of the dispossession of
Aboriginal PeoplesO, (2011) 29 Windsor YB Access Just 55 at 56 (notes removed) [Vermette].

395 Carwyn Jones, ONew Treaty, New Tradition: Reconciling New Zealand and M!ori LawO, (Vancouver: UBC
Press, 20163t 5758 [Jones].
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Treaties, inclding the unwritten promises made to First Nations by the Crown, set out terms of
this sui generigelationship; the tax exemption provisions of théian Act merely reify facets
of those agreements and understandings.

However, calls to renew the treatyatonship are frequently thwartéy a legal system
unable to adapiThe Crown contests even the most basic principles. While the Numbered
Treaties have significant parallels, particularly in what the Crown claims was ceded by Indians,
theFederal CourtbAppealrecently ruled that the unique context of each of the Numbered
Treaties make it difficult to generalize. Horsemart®® the Federal Court of Appealismissed
an appeal challenging decisions of the lower courts that declined to certify a propssed cl
action regarding annuity payments, on the basis that the Numbered Treaties are too different
from one another. As a result, thepellate countuled that the Oclaims of the class members did
not raise a common question of law or fact@.further resoned:

This is not only because of the tgtep approach that must be adopted when one construes

a Treaty, but because the proposed question necessarily involves, among other things, a

highly factual determination of the mutual intention of the partiesptrposes for which

they each entered into their individual Treaty and issues relating to the historical, cultural

and economic context surrounding each TreatyE.Overall, the Federal Court found that the

differences among the Treaties were such thatribeedocommon issue proposed in an
attempt to connect them all would be inappropriate for certification. | substantially agree
with the analysis of the Federal Cotit.

This decision certainly works in the favour of a Crown that has repeatedly and
intentiondly breached its promises to treaty Nations, and instead relied dmdihe Actto set
the terms of its relationship with First Nations. The CrownOs shift of focus fréndifie Actto

the treaty relationship, by virtue of constitutional recognitiad)yshas not reset the relationship.

According to Borrows, Othe constitutional rooting of Aboriginal and treaty rights in CanadaOs

3% Horseman v Canad2016 FCA 238.
397 bid at 1.
39 bid at 8, citingMarshall No 1
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constitution has not led to any significant legislative recognition and affirmation of those
rightsE [and] has been anotheolonial disaster®

In its five-year study, the Royal Commission on Aboriginal Peoples (R€Af@rused on
several key areas, including health, education, economic development, justice,-and self
government. Four policy areas were of particular interesbtwriginal peoples, who identified
them as Othe most unjust polices imposed on them and that those injustices, while rooted in
history, have effects that continue to this d& @amely thendian Act Indian Residential
Schools, government community reldoas, and veterans affairs. To this list, | would add a fifth
issue, being policy directed at Indian women, which has exacerbated the impacts of loss of
personal and economic security. Even a cursory read of itspifireport reveals the
interconnectiorof these issues. In addition to collecting accounts of significant human rights
abuses, RCAP examined policies that advanced Aboriginal dispossession of territory,
involuntary enfranchisement (through cultural, legal, and economic means), and thefdaeial o
foundational treaty relationship between the Crown (and settlers) and Indigenous peoples. As a
result of the widespread and systemic problems underlying the CrAbworiginal relationship,
RCAP put forward 440 ORecommendationsO to effect sweepiggs;ha 1998, the Canadian
Government responded with a policy framewdslathering Strength: CanadaOs Aboriginal
Action Plan?®? Opinions are divided as to the commitment and results of government efforts;
nevertheless, both government and Indigenous peagiee that the solutions to many, if not
most, of the soci@conomic problems faced by the latter can be found in resetting the

relationship. Although RCAP is arguably Canada®s most comprehensive inquiry of its kind, it

399BorrowsFreedom supraote 54 at 179 (notemoved).
“0°RCAPsupranote 196

“1bid Vol 1, at 247.

2 |bid.
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was neither the first nor the lasport to examine structural discriminattdtegainst Aboriginal
peoples.

Among the mountain of evidence supporting this position are, for example, the 1907 PH
Bryce Report on health, and the McKeriviaBride Royal Commission of 1913, whicheSulted
in theestablishment of new or confirmation of old Indian reserves in the Nass [BC] areaE.Frank
Calder, one of the appellants, says that this was done over Indian objections. Nevertheless, the
federal authority did act under its powers und@i1$24) of the British North AmerichAct 3
It was only in the dissent opinion @alderthat this misplaced (if not illegal) legislative
authority was called into question: OThe proposition accepted by the Courts below that after
conguest or discovery the native peoples have no rights at all except those subsequently granted
or recognized byhe conqueror or discoverer was wholly wroA.(h 1988, the Aboriginal
Justice Inquiry began, with the Aboriginal Justice Implementation Commission (AJIC) mandated
to implement the findings of tHaquiry. On that basis, the Commissi@tommended, among
other things: The Interpretation Act of Manitoba be amended to provide that all legislation be
interpreted subject to Aboriginal and treaty righfsd] in the area of statutes in conflict with
Aboriginal and treaty rightsEthe Commission is continuingéeiew those
recommendations'®
Most recently, the final report of the TRC has again reminded the Crown, and indeed

Canadians as a whole, that its fundamental relationship with Indigenous peoples must change.

Not surprisingly, similar issues continue ® identified; even with the specific focus on

03| adopt the definition provided by Moss & Gardner OOTsapeanote 364: O"discrimination” will be used in the
sense of legal distinctions singling out aboriginal people for special trelaameioperating to the detriment of their
fundamental human rights.O

“04Calder supranote 110 at 336.

%5 |bid at 315.

406 Government of Manitoba, OAboriginal Justice Implementation Commission, November 19990, First Quarterly
Report, March 31, 2000oxqline: http://www.ajic.mb.ca/reports/firstquarter.html#6.%20Recommendations>.
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residential schools, the TRCalls to Actionoverlap with at least 40 RCAP recommendatithiis.
Specifically, the TRC summarized @alls this way:

The time has come, according to the Commission, to start afogstin, the relationship on
a more secure foundation, based on the following four principles:

1. mutual recognition (three facets of which are equalityexistence

and selgovernment);

2. mutual respect;

3. sharing (based on the long overdue recognitionGlaatida's past

and present prosperity rests on a relationship of sharing extended by

Aboriginal peoples); and

4. mutual responsibility (involving the transformation of a colonial

relationship into a partnership with joint responsibility for the 1&f%).

The fact that every report, study, inquiry, and most importantly First Nations peoples themselves,
have called for a renewed relationship through treaty implementation, would seem to require that
if any valid legislative intent is to be found to intergiet tax provisions, the place to focus a
Ohistoric and purposiveO analysis is in the broader context of the treaties, not Soldigrthe
Act According to Woo:
OAs [Sir William] Johnsdf? attempted to explain, Ono Nation of Indians have any word
which can express, or convey the Idea of Subjection.O Nor do most of us today. CanadaOs
constitutional premises have, as we shall see, undergone a massive yet rarely articulated
reorientation. Failre to acknowledge paradigmatic mismatch, both between the indigenous
and colonizing cultures and within colonial culture over time, has muddied most attempts
either to resolve conflicts with Indigenous peoples or to defend their rights in terms that
will be recognized by modern Canadian 14%.0

This Oparadigmatic mismatishé ascribing a OprotectionO rationale to the OpurposeO of section

87, is precisely why the court has yet to reconcile an obvious economic benefit to Indians with

407 Carolyn Bennett, Minister of Indigenous and Northern Affairs Canada, speech delivered at National Forum on
Reconciliation: Marking the 2bAnniversary of the Royal Commissiom Aboriginal PeoplesO, 2 November 2016,
(Winnipeg), also available online: <https://www.canada.ca/en/indigemaisernaffairs/news/2016/11/national
forum-reconciliationmarking20th-anniversaryroyalcommissioraboriginat

peoples.html?=undefined&wbdible=true>.

“%8|nstitute on Governance, OSummary of the Final Report of The Royal Commission on Aboriginal PeoplesO (April
1997) at 3, online: <http://iog.ca/wgontent/uploads/2012/12/1997_April_rcapsum.pdf>.

09 sjr W Johnson acted as a British negotialiaring the years following the Seven Years® War, and Superintendent
of Indian Affairs from 1746 to 1751. (The Canadian Encyclopedia, online:
<http://www.thecanadianencyclopedia.ca/en/articleddliiiam-johnson/>.

*1%\00 supranote 86 at 6.
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legislation that has baeanything but protective.

Similarly, and notwithstanding being a OstatuteO, the view thadittreActtax exemption
provisions are merely statutory, is highly problematic, and neglects the realities of their historic
development. Likewise, the claimathOthe underlying purpose of the tax exemption is to
preserve Indian land entittemenf$&zannot be supported, when so much has been done to
dispossess Aboriginal peoples from their traditional territories, culture, and livelihoods. For the
same reasonthe conclusion that the Opurpose of s. 87 is grounded in the federal CrownOs
fiduciary obligation to Indians®?imperils the Honour of the Crown. Judicial consideration of
much of CanadaOs Indian policy, from a more enlightened position, must tessthtvegi
objective for the origins of the teexemption provisionsyis-" -visthe Constitutional objectives
of sections 25 and 35, which necessarily invokestingenerisCrown-Aboriginal relationship.
This is the only appropriate place to begin a Oliisémd purposiveO analysis of section 87.

Much of the litigation regarding Aboriginal and treaty rights has focused on section 35,
being the constitutional affirmation of existing righffie courts have taken over 30 years to
work out tests and interpreé parameters of section 35, with far less attention given to section
25. In ordetto alter the courtsO focus on the (albeit confusing) legislative provisiondraditire
Act, it may betime to begin to better define the shield provided by section 2Baty rights.

The nonabrogation, noferogation protections a@bmmunal rights promised treaties have

not yet been well defined by the cou’s. opposed to relying on the flawed colonial premises of
thelndian Act constitutional recognition of treeli generistreaty relationship may require being
tested and defined through a new area of law, dealing specifically with section 25 communal

treaty rights. Thus, this recognition is not the end of the question on the purposindfaheict

11 Oliphantsupranote 15 at 43.
12 Johnsorsupranote 17 at 2.
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tax provisiors, but the beginning of that exploration. The mere elevation of CanadaQOs treaties
should (although it is difficult to appreciate in todayOs caedsice legal conflict, and
encourage negotiation and reconciliation, but of course, that remains to b&iseerthat
federal legislation has been much to blame for the marginalization and destruction of Aboriginal

peoples and their communities, a legislative solution is far more desirable.

From Dominion to Dialogue

One final NLS case not discussed above, but which bears mentioning here for its example
of the dismissive way courts can, and do, deal with treaty and Aboriginal claBaskaney v
The Queefi** Judy Sackaney and Mary Ann Shoeflgvries were employed feeveral years
off-reserve by Native Leasing Services, and were reassessed by the Canada Revenue Agency for
those years. In contesting the CRA assessment, the appellants raised several issues in what could
be considered a Oshot gunO defense. While theasgseffectively argued as a whole, they
nevertheless raised several important arguments that have never been adequately addressed by
the Canadian Supreme Court or Parliament. In the order considered in the 2013 decision, their
claims included, first, general tax immunity, which was a challenge to the CrownOs imposition
of tax on Aboriginal peoples, who Onever agreed to pay tax and have not been consulted on the
issued** The court answered this claim stating, OThe appellantsO position amounts tmé denia
the sovereignty of the Crown over aboriginal people in relation to taxafidAt@east from the
perspective of many Aboriginal people, this is exactly the question that begs an answer: How did
the Crown obtain sovereignty over all Indigenous peopAas®sch argues, since Aboriginal

people were here before European settlement, it is the Crown that should have to defend the

4132013 TCC 303 (CanLIl)Jackanely
“141bid at para 10.
“13|bid at para 12.
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basis of its assumed sovereignty: OChief Justice Lan2eljamuukysummarized this
proposition when he asserted that to beegdbestayO requires reconciling Othexistence of
aboriginal societies with the sovereignty of the Crown,O rather than the other way &found.O
The court dismissed this assertion, stating tax immunity is Oincompatible with the CrownOs
sovereignty ove€anadian territory &

The second defence argued that the lack of constitutional consultation, as guaranteed in
s35.1 of theConstitution Act, 1982and in the constitutional talks that followed in the 1980s,
never considered the impact of taxation on Agioal peoples. The court replied: ONeither the
enactment [of théndian Act nor the application of paragraph 87(1)(b) relate to land or treaty
claims that are under negotiation, or to any discretionary control exercised by the Efdwn.O
other words, sice the Crown had not contemplated any changes to the tax provisions, no duty to
consult was owetf:® Sackaney also relied on Article 40 of UNDRIP, which supports Indigenous
rights to Ojust and fair proceduresE[and] due consideration to the customs, isadities and
legal systems of the indigenous peoples concerned and international humarffights.O
Sankaneyvas heard today, would the court be more receptive of the relevance of UNDRIP and
International law, rather than claiming Oit is not legally bipdinder international law and,
although endorsed by Canada in 2010, it has not been ratified by Parliament. It does not give rise

to any substantive rights in Canad&®Phis is yet another unknown that adds even further

“1®Michael Asch,On Being Here to Stay: Treaties and Aboriginal Rights in Can@Haronto: University of
Toronto Press, 2014) [Astht 5.

“17bid at para 14.

*181bid at 33, relying orHaida Nation v British Columbia (Minister of Fore}t2004 SCC 73 at paras-38.
*°gee alsdRio Tinto Alcan v Carrier Sekani Tribal Counc010 SCC 43, wherein a new Energy Purchase
Agreement extendmto 2034, was granted to Rio Tinto Alcan for its hydroelectric dam and considered a
continuation of the former EPA issued in the 1950s, thereby never triggering a duty to consult with the affected First
Nations. No consultation whatsoever over the bugdihthe dam and subsequent flooding that displaced First
Nations off their ancestral lands of the Nechako Valley has ever taken place.

“20|hid at para 34, citing UNDRIBupranote 127.

“2!|bid at para 35.
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uncertainty to how the court wilhterpretindian Acttax provisions.
Mobility rights were also asserted, as guaranteed by section 6 ©h#reer of Rights and

Freedomd$? Given that more than 50 percent of status Indians liveasgrve’>

it makes sense
that rights will reflect a modarand highly mobile Indian population. The OchoiceO an Indian
makes (to use the language of Justice Gonthigfilirems*?* to live off reserve in order to
pursue education or gainful employment, or as a result of factors outside of their &dntrol,
effectively repudiates, at least in part, oneOs Aboriginal identity; alternatively, making the
OchoiceO to move to, or remain on, a Reserve with little or no opportunity for economic
participation, is an extreme constraint on geographic location unique to Imhansant to
remain OlndianO. The court glibly responds by claiming that the Oright to move freely and work
anywhere in Canada E[that are] guaranteed by subsection 6(2) are subject to any laws of general
application in a province other than those that disaate among persons primarily on the basis
of province of present or previous resident8@nd then references thecome Tax Acas being
such a law. This is completely discordant with even the very narrow reading of section 87 of the
Indian Act whichexplicitly states: ONotwithstanding any other Act of Parliament of any Act of
the legislature of a provinceEproperty is exemptE®.

Concerning the claim of a mobility right, section 25 of @anstitution Act, 1982hields
treaty and Aboriginal rights, which at the very least should necessitate some analysis. Similarly,

Sackaney raised a section 15 (equality) question, which is also dismissed by the court. The judge

in Sackaneygoncludes: Oproperty located on a resand property located elsewhere Ewas not

422 Canadian Charter of Rights and FreedorRsyt 1 ofthe Constitution Act, 1982being Schedule B to tf@anada

Act 1982(UK), 1982, c11 Charted.

*23 statistics Canadsupranote 302.

*24\illiams Ochoice€upranote 151.

“%These circumstances (some of which are discussed above) include Indian Residential School, adoption, a variety
of forms of forced enfranchisement and loss of band membership.

26 5ackaney supraote 413 at para 40.

“27Indian Act supranote 3 at 87(1).
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an enumerated or analogous ground for the purpose of section “¢&(196pite the fact that the
Indian Actapplies only to Indians, and it is their property located on Reserves, and Reserves
being areas uniquelesaside for Indians, it seems rather pedantic to suggest that there is no
enumerated ground (being race) on which to make an equality claim worth at least some judicial
consideratiorf?® Sackaney@Bharterclaim is dismissed thusly: OThere is nothing imiiatiike
race, religion or a characteristic which can only be changed at an unacceptable cost to personal
liberty, involved in the distinctions as to situs of property. The distinction as to the situs of
personal property on a reserve is not thereforaatogous ground*®

Finally, Sackaneyjuestioned the Tax CourtOs jurisdiction to address inherent Aboriginal
rights, among Oother submissionsO including hardship, prosecutorial discrimination, their lack of
proper legal representation, a potential Consital Question, and the impact on them of Indian
Residential School, all of which the court curtly dismisses. All of these claims contribute to a
context that the court is slow to recognize, even as it espouses reconciliation. There is little to no
recogfition of the historic marginalization of communities and individual from economic
opportunities, entrenched racism and bias in the court, the residual effects on existing
jurisprudence resulting from both prejudicial and legislative prohibitions of Ingianssiing
legal claims, the impact of residential schools on individual and their communities, just to name

431
r

a few. The court defies even its own best judgement (€atder~"), and perhaps more

disappointingly the concept of the Honour of the Crown byrsga®Even if the appellant had

“28 Sackaney supraote 413 at para 47.

“2 5ee alsoBrooks v Canada Safeway |{d989] 1 SCR 1219, wherein the court found that discrimination on the
basis of pregnancy is indeed discrimination on the basis of sex (an enumerated grounds prohibited B sfction

the Charter). Brooksoverturned the decision Bliss v Attorney General of Canadd979] 1 SCR 183, which

found that seeming inequalities in the (then) unemployment act benefits were not discriminatory in denying benefits
to pregnant women. Thew found (at p 184): OAny inequality between the sexes in this area is not created by
legislation but by nature.O

*305ackaney supraote 413 at para 47, citingorn v Canadg2007] FCJ No 1356

“31 Calder supranote 110; according tBalder, Oclear and plaihlegislative intent is required to extinguish rights;

mere legislative regulation is insufficient to extinguish existing rights.
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pled facts to show that tax immunity for aboriginals existed at some point prior to 1982, it is
apparent that the those rights would have been extinguished when income tax was imposed in
1917 on Oevery person residing or madly resident in Canada®The commentary below on
Sackaneys replete with the frustration and difficulty in bringing treaty and Aboriginal claims to
CanadaOs courts:
Ms. Sackaney and Ms. Shoefly claim that the process in its entirety has been stacked
against them from the beginning. Both women are Aboriginal and single parents that claim
that CanadaOs bid to tax an already impoverished Nation is a direct violation of Treaty and
Constitutional Rights, Rights that are protected within the Canadian apsti These
actions by CanadaOs Tax Court prompts questions about the morality and ability of
CanadaOs actions (both domestically & internationally) to change land so much that the
original inhabitants cannot practice their traditional culture (hungathering, exercise
their mobility to travel in freedom and other traditional lifestyle practices, but are forced
(coerced) to redefine themselves to avoid complete extinction. However, at no point have
we stepped forward as one voice and stated what wetwatop being Anishnabek and
become Canadian citizens that would open the door to taXation.
The Sackaneygase, despite being dismissed entirely without hearing arguments, on the grounds
that it is Oplain and obvious that the arguments they are ra#iegno chance of succeS4@ a
reflection of the hostility that persists in the Creimdian relationship. What is plain and
obvious is that Parliamenbntinues to relyeavily on the adversarial process of litigation,
trusting that the Couréis the idicial branch obligated to uphold the stateOs sovereignty over

Aboriginal peopleAs a result, the Crown hgst to demonstrate that reconciliation can go

beyond the suppression of Aboriginal resistance to state assertions of sovereignty.

32 5ackaney supraote 413at 21, citingincome War Tax Act, 1913C 1917, ¢ 28, subsection 4(1).
*33NationTalk, Press Releag®@MShoefly/Sackaney Vs. TaxationO, 13 November 2011, online:
<http://nationtalk.ca/story/mshoeflysackaneytaxation>.

*34Supra Sackenayote 413 at 56.
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Chapter 6 BImplementing the Spirit and Intent of Our Treaties:

Case Study on Kapyong (Winnipeg) & Te AwAl The Base (Hamilton, NZ§3°

If a perfect storm could develop anywhere, perhaps Winnipeg with its legendary weather
would be the location of choice, and indeed, it is. However, this storm is one with legal and
social implications, not meteorological. This storm is the jurisprudertglenge to articulate
the OpurposeO of section 87 (as was recently admiRethéntso), compounded with the
CrownOs history einresolved Treaty 1 breacheslded to WinnipegOs reputation as a city with
serious issues with racistif,all of which came tdearin the battle over OKapyongO. This
chapter is a case study of how the courtOs Ohistoric and purposiveO analysis of section 87
intersects with the impact of its Treaty breaches, in a culture with competing notions of fairness.

Among the myriad of CammOs conflicts with First Nations peoples is the legal battle over
Kapyong, an abandoned military base in the City of Winnipeg. The dispute over Kapyong is a
reminder of the importance of treaty implementation, which in this case, could facilitate an urban
reserve as a means of economic development and participation for First Nations people, and
potential that is frustrated by red herring objections concerning tax fairness. The Kapyong
dispute has been fuelled by misconceptions of treaty promises, angldwaserning the rightful
place of Indianshoth constitutionally and socially. Looking beyond Winnipeg, | also present the

story of OTe Awd The BaseO from New Zealand. With a settler history similar to CanadaOs, and

*35portions of this chapter were presented in padretettling Conversations, Unmasking Racis@stober 18,

2014, Edmonton, Alberta, and at the International Studies Association Annual Convention on February 18, 2015 in
New Orleans, Louisiana.

3¢ Maclean®s magazine reported in 2015 that Winnipeg is Canada®s most racist city, a distinction A rejected.

follow up story was published a year later, reporting positive steps that were being taken by the City of Winnipeg to
address these issues. See: Nancy Macdonald, MacleanOs, OWelcome to Winnipeg: Where CanadaOs racism problem
is at its worstO, (2015), lore: <http://www.macleans.ca/news/canada/welcooaeinnipegwherecanadagacism
problemis-at-its-worst/>, and Nancy Macdonald, MacleanOs, OWinnipeg a leader in fixing CanadaOs racism
problemO, (2016), online: <http://www.macleans.ca/news/canada/vgrstipa/sus-how-to-fix -canadasacism

problem/>.
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the Treaty of Waitangibeing contempaneous with CanadaOs Numbered Treaties, Te Awa was

met with similar challenges, yet sets an example of a better way forward.

Kapyong: WinnipegOs OArea 516

In the heart of the nation sits the City of Winnipeg, Manitoba, which the Treaty Relations
Commissbn of Manitoba identifies as one of the Ocommunities sharing the obligations and
benefits of&® Treaty Number 1. As CanadaOs first ONumbered TreatyO, it brought promise of a
new directiofN a new kind of relationshif between Her Majesty the Queen (Victoriagder
government, and the OChippewa and Swampy Cree Indians of ManitobaO (more correctly, the
Anishinaabe and Nehiyaw peoples). The Numbered treaties reached further than the Opeace and
friendshipO treaties of earlier years, and defined a means to [peabaiie land and resources
with the anticipated arrival of droves of European settlers. While the Crown continues to
describe these treaties as Osimple land cession treatiesO, even the most cursory reading of the tex
of Treaty 1 reveals a vision for anduring and mutually beneficial relationship.

The benefits for newestlers were obvious: vast traaif arable land, abundant supplies of
lumber, water, and wild game and fish, and a new life without threat of conflict. In return, Treaty
1 Nations agreetb continue in their traditional walisincluding their legal, political, and
cultural practicel§ and, they also expected to participate in a new and rapidly changing
economy. The Crown promised (at the very least) to ensure access to traditional hunting and

fishing grounds, farming implements and livestock for each community with a view to promote

437 Urban legends abound about the American military base OArea 510, including whether it really exists, what
government secrets it may house, and the abundance of conspiracy theories that have evolvedptovbavés

held in Area 51. While the fate of Kapyong has been litigated publically and extensively, there is no way to predict
what decisions, if any, will be made concerning this area, since the Federal Government has not been forthcoming
with its plars.

“38Treaty Relations Commission of Manitoba, OTreaty No. 10, (2017) online: www.trcm.ca/treatiesftreaties
manitoba/treatyno-1/.
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agriculture, and annuities that, at the time of signing, far exceeded theyndyelic5-dollar
payments of today. The 1871 Treaty 1 land allotment, a processlthby the CrownOs
Indian Agent, set out the amount of land to be OreservedO for the exclusive and perpetual use by
Treaty 1 Nation, an amount that in 2017, has yet to be fulfilled by the Crown. Kapyong presents
an opportunity and the means for the inao fulfil, at least in part, its outstanding debt to
Treaty 1 Nations, and importantly, an opportunity for Treaty 1 Nations to participate as a
community in the modern economy in their traditional territory.

In 2009, Treaty 1 Nations resorted to litigation to hold the Crown accountable for decisions
pertaining to Kapyong, but the Crown was already aware of its failures, likely since the signing
of Treaty 1. Treaty implementation has been problematic (atfteasie Crown) since the ink
dried on the documents that recorded the solemn agreements. In the simplest terms, requiring
little or no interpretation, this Treaty required that the Crown set aside 160 acres per family of
five (or in that proportion) for # exclusive use of each ObandO, as the Crown called them. The
fact that Treaty 1 First Nations were short changed has been admitted many times by the Crown,
courts, and Parliament alike. Yet, the debt remains outstanding, the effects of which continue to
withhold justice fronfirst Nations peoples. Sadly, Treaty 1 Nations are not unique in this
position, but successive governments have neslegh continued to adhere to tlemeer of
honour, while continually defang meaningful action meet thabligations. What follows is a
discussion of the history and jurisprudence concerning Kapyong, along with the submissions

from the court of public opinion.
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Meeting Treaty Obligations

Having placed the bulk of Crown land in the hands of provincial governmeihis tane
of confederation, the Federal Crown complicated the means by which it would meet its
outstanding Treaty obligations. However, in 1930, the Crown added Section 11 to the
Constitution, in order to enable Canada to fulfil its obligations undereghgds. Although
jurisdictional barriers were eliminated from the apparent conflict of provincial ownership of
lands and resources, the Crown never prioritized fulfilling its outstanding treaty obligations. In
1947, a Special Joint Committee of the Seaatd House of Commons recommended the
creation of an Indian specific claims commission (the ISCC, as it would become much later), to
assess Crown breaches of the Treaties and settle proven claims. The call for an independent
claims commission also came riraJohn Diefenbakét’ (as PC Member for Lake Centre, as he
was then) in 1950, and in 1961, a Joint Committee of the Senate and House called for the
establishment of a formal commission. However, in 1965, legislation introduced to establish a
commission die@n the order paper. It was not until 1973 that a specific claims policy was
established, but the process attracted heavy criticism in 1979 in an Ounpublished report prepared
for Canada [citing] Oconflicting dutiesO in the federal governmentOs involveoi@ins
settlement and [recommended the establishment of] an impartial, independent*bodyO.

The failure of the federal Crown to honour its debts to Treaty nations dragged on, and the

43%1n 2011, the (then) Conservative Government named an award in Diefenbaker®s honour, as a defender of human
rights. Accordhg to the Backgrounder released at the time, OPrime Minister Diefenbaker, who held office from June
1957 to April 1963, was a leader in the area of human rights at home and abroad. His tenacity in defending rights for
all led to the passage of the Canadsill of Rights in 1960. He succeeded in correcting a historic injustice by

extending to First Nations people the right to vote in federal elections without giving up their treaty status. Prime
Minister Diefenbaker's appointments of the first woman toil@tand the first Aboriginal member of the Senate
heralded a new era of inclusiveness in Canadian political life.O See Government of Canada, OMinister Cannon
Announces Creation of John Diefenbaker Defender of Human Rights And Freedom AwardO, 2011, online:
<https://www.canada.ca/en/news/archive/2011/02/mintsd@nonannouncegreationjohn-diefenbakerdefender
humanrightsfreedomaward.html>.

40 Minister of Public Works and government Services Canada, Minister of Indian Affairs and Northern
Development2007, OSpecific Claims: Justice at LastO, at 6.
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issue of outstanding land claims was agaidressed in th@énner Rpatd*! of 1983, as well
as the House of Commons Standing Committee on Aboriginal Affairs in 1990, both calling for
the creation of an independent qu@siicial tribunal to assess Crown breaches of the Treaties.
Finally, in 1991, more than a century late a@&la took concrete steps to remedy its breach of
Treaty No. 1&%?and the Indian Specific Claims Commission (ISCC) was established. The ISCC
was rife with shortcomings, which were pointed out by the Royal Commission on Aboriginal
Peoples (RCAP), a task fag on the specific claims process, and by virtue of the introduction of
the Specific Claims Resolution AGCRA. Although theSCRAreceived Royal Assent and
became law in 2003, First Nations overwhelmingly rejected it, objecting to among other things,
the governmentOs arbitrary cap of 7 million dollars on all settlementécTivas accordingly
repealed in 2008.

Prior to the 1982 constitutional changes to protect the legality of Treaties, and despite the
fact that the Crown accorded itself the powemtgke unilateral changes to treaty terms up to the
time of these constitutional amendments, Crown breaches of Treaty agreements were never in
question. In what could only be considered an act of cowatdimeif the Crown truly believed
it had a defensiblpositionas the Sovereign, it would have withstood any legal chaliénge
1927, the Crown amended thmelian Act***to effectively bar all legal action by Aboriginal
people, thereby removing any opportunity for First Nations to demand redtéssther wads,

an Indian had no access to the courts, except as an accused in criminal proceedings, or as a

*4lCanada, The Special Committee on Indian-§eifernment, Olndian Sejbvernment in CanadaO, (1983), Keith
Penneeet al, at 147 [OPenner ReportO].

#42Canada v Long Plain First NatioR015 FCA 177,l[ong Plan 2015 FCA 177] at para 15.

*3Indian Act RSC 1927, ¢ 98, s 141.

44 ps early as 1882, the Crown was limiting Indians® access to justice. The Historical Development of the Indian
Act states: OAmendments in 1882 Orevised the sesighty clause of the 188Act which permitted Indians to sue

for debts or to compel performance of obligations contracted withEhersurtail Olndian fondness for petty
litigationO@upranote 357 at 8®81. Moss & Gardne©OToolsupranote 364 state: OThe persistence of tistddi

in pursuing recognition of their land rights eventually led to a criminal law prohibition in 1927 against the collection
of funds for claims suits without the written consent of the Superintei@emeral.O
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defendant in a civil trial. This legislation remained in place until 1951. Unsurprisingly, the
CrownOs take-@r leave approach to settlement during thistimas less than successful. Now,
post1982, the Numbered Treaties (and others, stemming from the authorityRudythe
Proclamation of 176Btogether with CanadaOs modern treaties form the only legitimate basis for
CanadaOs existence as a nation, andsutile Crowracts honourably and adheregtiose
agreements, Canada lacks credibility as a free nation.

In 2006, the Government of Manitoba supported the Federal GovernmentOs initiative to
create legal mechanisms to deal wadr capitaland debts arisig from Crown breaches of the
Numbered Treaties, through a Treaty Land Entitlement (TLE) review process. This process led
29 Manitoba First Nations, including Treaty 1 Nations, who collectively were owed 1.423

million acres**®

to have their claims validatdxy the Federal Crown. In 2007, a Government of
Manitoba news release recognized the TLE settlement process as a priority, and committed to
Oexpediting the provincial work on the lestgnding Treaty Land Entitlement Framework (TLE)
Agreement including copieting the transfer to Canada of 1.2 million acres originally identified
as TLE land within the next four year§XThis mandate was also highlighted in the 2007
Manitoba Speech from the Throne, wherein the Government declared that settlement was as an
Oeonomic necessity for First NationsO [Epointing to the need toE] support a-tmegdue
major acceleration of TLE claims through a more decisive settlement prtess.O

Similarly, Indian and Northern Affairs Canada (INAC) had published their policy directive

in 2007, OSpecific Claims: Justice at LastO, wherein the Minister outlined a comprehensive

action plan:

4% province of Manitoba, 2011, OProvince nsa&®od Progress on Meeting Treaty Land Entitlement Obligations:
RobinsonO, online: <news.gov.mb.ca/news/?item=11913>.

#4¢province of Manitoba, 2007, OProvince Targets{¥@ar Completion Time Frame for First Nations land
SettlementsO, online: , <news.golr.ca/news/index.html?item=1871&posted=206728>.

47 Manitoba: Speech from the Throné'Qess, 38 Leg Ass, June 6, 2007 (John Harvard).
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OcCanadaOs New Government plans E to accelerate the resolution of specific claims in
order to provide justice for First Nation claimants and certainmtgdoernment, industry

and all Canadians. After years of debate, we are taking a new, decisive approach to restore
confidence in the integrity and effectiveness of the process to resolve specific claims.

E

The Government of Canada has a policy in place to resolve these ttieonmgh

negotiations rather than through the cadfts honour its obligations and right these past
wrongs, Canada negotiates settlements that provide justice to First Nation claisnaets

as fairness and certainty for all Canadians. Negotiation is always better than confrontation
in securing peaceful settlements that respect the interests of all péfties.O

By 2011, the Province claimed to be making Osubstantial progress in riteetbiigations
under treaty land entitlement&®which it deemed Oto be a provincial priority and can be an
important component in the future economic development plans of First NatiBris@ever,
neither legal force nor moral imperative appears to hanerated any sense of urgency for the
Crown to resolve remaining claims through good faith bargaining. INAC estimated in February
2015, that Treaty 1 First Nations were still owed over 236,000 hectares (583,000 acres) of
land***Worse, Oln the last two yed2014 and 2015], only a 0.04@ctare plot has been
converted to reserve land®Continuing this trend, a mere 4.21 acres of urban land (necessary
for the establishment of urban reserves) was added in all of*2dBwing into question the
CrownQOs comitment to Treaty implementation as a means to economic development.

After nearly a century and a half of Et@@nadian immigration, facilitated by Canadian

property law to OcrystalizeO private ownership, the means to rectify the CrownOs debt has

*48 Minister of Public Works and Government Services Canada, Minister of Indian Affairs and Northern
Development, 2007, OSpecific Claims: Justice at LastO, at 1 (emphasis added).
*49province of Manitoba, 2011, OProvince makes Good Progress on Meeting TrehBntiflement Obligations:
Eoobinsono, online: <news.gov.mb.ca/news/?item=11913>.

Ibid.
51 Crown debt to Manitoba First Nations, exceeds 1.14 million hectares (2.8 million acres). First Nations in other
provinces have made similar successful claims fom@rbreaches of their corresponding Treaties. See: Indigenous
and Northern Affairs Canada, OTreaty Land EntitlementO, online: <wwwaeauthc.gc.ca/eng/1100100034822/
1100100034823>.
*52Mary Agnes Welch, OAfter Supreme Court ruling: a clash of claims eeth&tis, First NationsO, Winnipeg
Free Press, 14 February 2015, online: <www.winnipegfreepress.com/locabitidsimson-metisfirst-nations
291943961.html>.
*53Indigenous and Northern Affairs Canada, 2017, OApproved Additions to Reserve ProposaésO, onl
<www.aadneaandc.gc.ca/eng/1466532960405/1466533062058>.
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become ineasingly complex. It would seem to have been better for all concerned if the Crown
had made genuine efforts to honour its treaty obligations from the outset. Through the TLE
process, however, all doubt as to what was owned, to whom, and now most irhpdrtant
land would be transferred to First Nations ownership, was resolved. The basic structure of these
agreements was for the Crown to set aside Nritlat is, financial compensation for its breaches
of the Treaty terms, which could be used by the rés@eaggrieved First Nations, for future
purchases of OsurplusO Crown fgh@anada agreed, Othat it would Oin good faith, use [its] best
efforts to fulfil the termsO of the agreement and to act on a timely 53$is®ing met the
burden of proof to support their claims before the Indian Specific Claims Commission, First
NationsO negotiated TLE agreements, thereby creating legal mechanisms by which the Crown is

to fulfill its Treaty obligations.

Changing the Rules

Treaty 1 First Nations have waited 146 yé&bs® faiN for the Crown to follow through on
its obligations. Nevertheless, in continued defiance of the terms of Treaty 1, as well as the
explicit terms of the Treaty Land Entitlement agreements, when the Kafarahgecame
available, the Crown moved to divest itself of the OsurplusO land, without consideration of, or
consultation with, Treaty 1 First Nations. The transfer of the resident Canadian Forces troops
from Kapyong to a new permanent home was announc&prih2001, which according to
Treasury Board guidelines, resulted in the land being designated OsurplusO Crown land. Just

weeks after the Kapyong announcement, in July 2001, the Treasury Board created new rules, and

*54The Government of Canada defines surplus real property as: OReal property that is no longer required in support
of a department's programs.O (Source: Government of Canada, (nd), ORdhoagement of Real PropertyO,

online: thssct.gc.ca/pol/doeng.aspx?id=12042#appA.) It should be noted that land purchases also include the
potential to purchase Oother landO, being real property held in fee simple (private land), if there is dlailling se

5% ong Plain2015 FCA 17%&upranote 442 at para 26.
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Odivided surplus property disposabitwo categories: routine and strategic. All property falls
into the first category unless it has an especially high market value or is Osédhgitiu@h
case it becomes Ostrategit®This effectively removed the land from consideration in any TLE
agrement.

Since the highest law of the land constitutionally protects Treaty rights, Treaty 1 Nations
claimed that the CrownOs unilateral decision to remove the OsurplusO land, without considering
the legal interests of Treaty 1 Nations, was unlawful. The agifeements in essence created a
first-right-of-refusal for recipient First Nations to consider the purchase of OsiXpius@ot
Ostrategid®Crown land, in order to satisfy their original entittements under Tre&The
OsurplusO Kapyong land was eyabi type of opportunity that would, and indeed did, attract
the interest of Treaty 1 Nations. The Crown ignored their explicit expression of interest, and
rather than uphold the terms of the TLEs, the intent of which was to implement the terms of the
1871 Treaty, and with disregard for its constitutional duty to consult First Nations on Crown
actions that may negatively impact Treaty rights, the Crown made plans that excluded possibility
of First Nations acquiring the land through the TLE process.

As a result, the affected First Natioh§initiated court action, seeking a declaration that the
Crown was required to consult with them, before excluding the parcel from consideisfien

vistheir TLE settlements. In the words of Federal Court Justice Cam@lifethe standard for

456 Canada v Brokenhead First Nati@911 FCA 148 Brokenhead®?011 FCA 148], para 13. These changes were

made pursuant to the Treasury Boalfdsuant to Treasury Board@msicy on the Disposal ofu®plus Real

Propertyas amended by tHairective on the Sale or Transfer of Surplus Real Prop&®L5, online:
<https://www.tbssct.gc.ca/pol/doeng.aspx?id=12043>.

*5"The TLE Framework Agreement is not unique to Manitoba, and can be exercised byafioss Treaty

Nations) across Canada, where claimants have successfully proven that the Crown breached its obligations in any of
the Numbered Treaties.

458 Canada has recognized only five claimants in this suit, all of which have validated TLE claim®laiongN,

Swan Lake FN, Roseau River Anishinabe FN, Brokenhead Ojibway Nation, and under a separate agreement, Peguis
FN. On October 7, 2011, Brokenhead FN filed a notice of discontinuance, removing itself as a party to the joint
Application.
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meaningful consultationEis not metEthe chain of legal dispute will not be broken, and
disruption to the aspirations of Canada and the Applicant First Nations will contifiGatxe
first filing an application for judicial review inahuary 2008, this legal contest has involved

severrelated hearings, aioncerninghe Kapyong land®° Two of these hearings came before

the Federal Court of Appeal, having been heard twice at the Federal court level. At every stage,
the Crown continued toppose and litigate, even as it failed to make the case that it had the
power to act unilaterally, effectively ignoring its duty to consult with Treaty 1 Nations and fulfil
its treaty obligations to them.

In his 2009 decision]ustice Campbediffirmed hat OCanadaOs decision to act on the
Treasury Board Directive [to remove Kapyong from the OsurplusO listing] is unlawful and a
failure to maintain the honour of the Crowfi€He noted that the record Oestablishes that from
the beginning to the end of theail®@on-making with respect to the lands, it is clear that Canada
had no intention to grant the First Nations any meaningful consultdffor@hlighted in this
decision was also the importance of Treaty implementation as a means to reconciliation:

The Tresdy Commissioner for Saskatchewan sees Treaty implementation as part of a

process of reconciliation. The CommissionerOs following comment, cited by the Applicant

First Nations, is a helpful observation in understanding the importance oflgigions

eng@ement between Aboriginal People and government when making decisions which

directly affect Aboriginal Treaty rights: . )
In law, as both the Haida and Mikisew cases emphasize, reconciliation is a Oprocess,O
and that process does not end with the makingiiafadly. The process carries on

through the implementation of that treaty and is guided by a duty of honourable

dealing. The very nature of the treaties is to establish mutual rights and

obligations?®?

5% Brokenheadrirst Nation v Canada2009 FC 982Brokenhead009 FC 982] at para 38.

*0The cases includ@&rokenhead First Nations v Cana@809 FC 982Canada v Brokenhead First Nati@011
FCA 148;Long Plain First Nation v Canad2012 FC 1474t ong Plain FirstNation v Canad2013 FC 86Peguis
First Nation v Canada (Attorney Gener&)13 FC 276Peguis First Nation v Canada (Attorney Gene20)L4
FCA 7;Canada v Long Plain First Natio2015 FCA 177.

61 Brokenhead009 FC 98Zupranote 459 at para 37.

“52|bid at para 28.

“53|bid at para 12.
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In what has become the CrownOs standard for dedtméboriginal peoples, and despite the
clear duty upon the Crown to consult, the Government responded by filing an appeal. This
response flies in the face of the governmentOs own rhetoric promising Aboriginal peoples that
their constitutionally entrencleights will be respected, the CrownOs preference for negotiation
over litigation, and the CrownOs stated goals to correct its cefdusyeaches of the Treaties
through the TLE processess outlined in the TLE Framework agreement and other similar

ageement$®

Justice Nadon versusJustice Campbell (on Reasonable Reasois

Thus, the matter proceeded to the Federal Court of Appeal, where Appeal Court Justice
Marc Nadon, writing for a unanimous court, deemed the reasons for the original order Orife with
uncertainty and contradiction [and] inadequate. They do not grapple with and attempt to resolve
the difficult legal issues and the confusing evidentiary record that were beforé&®himsfice
Nadon found, among other things, that the decision left CanadaeQiosition of being ordered
to consult, but being unsure with whom it must consliftBe found that Justice Campbell
Ofailed to adequately distinguish between the different circumstances of the resp8fdemdsO,
Oit was an error on the JudgeOs péatl to seriously consider CanadaQOs alternative argument
that its duty to consult had been fulfilletf®Finding Othe Judge failed to seize the substance of
the critical issues before hinit3,JusticeNadon ordered that the matter be referred back to the

Feceral Court, shooting the messenger by explicitly exolyidustice Campbedls a potential

*54Treaty Land Entitlement Framework Agreemé@stMay 1997online: <http://tlec.ca/wqzontent/uploads/2012/
01/TLE-FrameworkAgreement 1997 7.pdf>.

“65Brokenhead®011 FCA 14&upranote 456, at paras 34 and 50.

“%¢hid at pam 38.

“57|bid at para 40.

“%8|bid at para 48.

“%%|bid at para 51.
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adjudicator. Despite his many criticisms aimed almost exclusively at the trial judge, he awarded
costs to the Crown. Before sending the matter back to the Federalf@aetrial,JusticeNadon
also implicated Brokenhead First Nation as an author of its own misfortune, for failing to
exercise the alternative dispute resolution mechanism in its TLE agreement, instead of pursuing
their interests in the Cout?

Meticulously addressintipe concerns raised BysticeNadon, in December 2012, Federal
Court Justice Roger T Hughes released hipae, comprehensive OAmended Reasons for
Judgment and JudgmentO concerning the CrownOs duty to consult the affectatdfisstiN
his reasons]usticeHughes adopted verbatim nearly half of JusticecCampbél (Federal Court)

decision, and added substantial detadffirm the original finding that OCanada has failed to

fulfil the scope of its duty to consult with the plitants&’* On this pointJusticeHughes was
unequivocal: Canada, despite conceding it has a duty to coffdJe]ven at a minimal
levelEdid not fulfil its obligations®”3 Further, the Omatter is more egregious in the 2006 to
2007 period. Canada simplynigred correspondence written by and on behalf of the
Applicants37*wrote Justice Hughes.

The legal challenge to the CrownOs decisions regarding this land indeed Ohas an unhappy
history(¥/> as Justice Hughes termed it. To make his point, his order contaieegest for
submissions on costs, which was a signal to the Crown that the Court was displeased with the

course of litigation. In 2013, a separate hearing whikdseto costs, wherein Justice Hughes

*"%\bid at para 45. These sentiments were echoed in the Federal Court of Appeal DeoisioRlain2015 FCA
177supranote 442, see for example, paragraph 139: OAs is often the caseelatienships become dysfunctional,

fault can be found on both sides.O Also see paragraphs 158 and 159 of this same decision, wherein the Court opines
on the Oreciprocal duty on aboriginal peoplesO.

"1 ong Plain First Nation v Canad2012 FC 1474ljong Phin 2012 FC 1474] at para 80.

72 |bid at para 66.

“"3|bid at para 78.

"% bid at para 69.

"3 bid at para 4.



134
determined appropriate costs, based largely on thigdrent behaviour of the Crown: OHad that
concession [regarding tipgima faciaduty of the Crown to consult] been made earlier,
substantial effort and evidence could have been saved. The respondents failed to make full and
candid disclosure of the docunte relating to the decision at issue. This made the argument and
decision difficult.&°® Clearly, the warning issued by Justice Hughes in the trial decision, went
unheeded at the 2013 Federal Court hearing. Quoting the CrownOs oral argument at length,
JustceHughes noted this belligerence, wherein Crown counsel boasted,

Oif we cgn()t reach an agreement [through consultation] or we canOt reach accommodation,
well, weOll then just proceed to sell the property to the Canada Lands Company. WeOll do
whatever itis that we had to do. If my learned friends have an objection at that point to our
transferring the property because the consultation in their opinion was not thorough enough
or satisfactory, itOs open to them to bring the matter back to the CourtdarGVi
This Ounhappy historyO of CreMboriginal relations is not unique, and sadly
demonstrates the Canadian governmentOs vacuous interpretation of what it means to act in
accordance with the OHonour of the CrownQ. Despite being defined by the Court and
constitutionally entrenched, it would seem that the CrownQOs duty to consult with Aboriginal
peoples is only meaningful where persistence and very deep pockets support the legal challenges
necessary for First Nations to force the Crown to submit to itslamnwWhen called to account
for the lack of substantive action to address breaching the treaty relationship, the Crown
continues to adh a manner that isoth insolent and dishonourable. Unsurprisingly, the Crown
again appealed the new Federal Courtsieni
The long awaited (second) Federal Court of Appeal decision on Kapyong was released in

August 2015, seventeen months after hearing it for the second time in early 2014, and more than

14 years after the initial announcement that the Kapyong base Wawaoated. In adjudicating

“’®| ong Plain First Nation v Canad2013 FC 86, at para 7.
7" Brokenhead009 FC 98Zupranote 459, at para 38 (highlighting added by Justice Campeiretived).
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the Kapyong question, the Federal Court of Appeal put it this way: OFor over a century, Canada
had broken a treaty promise to provide certain Aboriginal bands with lands. And to remedy the
broken promise, Canada entered intdaie agreements with some of the bands, including four
of the respondent bands, to facilitate their acquisition of laH8s.O

The remedy sought in the Kapyong cases had always been a petition to the court to issue a
declaration that the Crown owed a dudyconsult with Treaty 1 Nations before selling the
Kapyong land to other buyers, and second, an order to restrain the Crown from selling the land
through the Canada Lands Company, which would make any future negotiations on the land
irrelevant. At every leel, the court agreed that the Crown had, and continues to have, a duty to
consult Treaty 1 Nations on the Kapyong land sale. The Crown eventually conceded on the first
point, although it argued that it had met that duty. The Federal Court of Appeakdsagth
the Crown, and defining sixteen specific points on which the Crown failed to cAfishie
Court was nevertheless gentle and generous in its reproach:

In my view, the treaty land entitlement agreements, seen in their proper historical context,
reveal a genuindyona fidedesire, intention and commitment on the part of CaNada
consistent with its obligations of honourable conduct, reconciliation andefaing with
Aboriginal peopleBl to engage in a process to rectify CanadaOs broken promise in Treaty
No. 1 over time. E

E

In doing this, we must ensure that we are not applying too exacting a standard. E Even in
healthy relationships where there is mutuastrand ample communication over simple
issues, there can be isolated innocent omissions, misunderstandings, accidents and
mistakes.

E

Examining the record myself, | see no particaiaimuson the part of Canada. Instead,

fairly read, the record showsepeated lack of understanding on the part of Canada about
the nature and scope of the duty to consult in the particularly unusual circumstances of this
case. E As these reasons suggest, it should have altered its course. But that sort of inertia
is not emugh to warrant the use of the term Oegregitfs.O

78| ong Plain2015 FCA 17%&upranote 442, at para 9.
*®gee in particular paragraph 134L@ing Plain2015 FCA 177%&upranote 4442.
“80] ong Plain2015 FCA 17%&upranote 442, at paras 117, 133, and 137.
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Despite over a hundred years of legal inertia, if not outright aggression towards First Nations, the
court credits the Crown with being honourable, finding that any mistakes were simply that,
innocent mistkes. This is not merely incidental to the wellbeing of Aboriginal peoples, but
absolutely central. The fact that Treaty implementation and economic development are so closely
tied, and there exists a desperate and chronic need for economic opporimiiest Nations,
recognized as a OpriorityO by government after government, one has to wonder if the Crown can
ever do wrong? To add to the injustice, bearing in mind that this decision was a OwinO for Treaty
1 First Nations, the court concluded:

Althoughwe must show deference to remedial choices made by the Federal Court, in my

view there was no basis in principle or on the facts of this case for the Federal Court to

make the restraining order and the supervision order. Thus, | would set aside patagraph

of the judgment of the Federal Court.

First, the restraining order. In my view, on this evidentiary record, it cannot be sustained.

One cannot say that Canada will not obey the letter and spirit of this CourtOs deaision.

many years leading up togludgment of the Federal Court, Canada was free to transfer

the Barracks property to the Canada Lands Company but didlhese is no reason to

think that Canada will now act unfairly or unilaterally concerning the Barracks property.

Further, as a resulf these reasons, Canada is now saelthre of its obligations, and there
is no evidence to suggest that it will not govern itself accordifigly.

The Court thus quashed the orders issued by the trial judge, and asserted that the Crown
could be trusted toadthe right thing. After 146 years of failing to aetkeeping withits Treaty
obligations,should have given the court reason to questietrustworthiness othe Crown.

Having faced legal contest after legal contest, and forcing First Nations tosnaese resources
in what appears to be a vain attempt to hold the Crown accountable, Treaty 1 First Nations are no
closer to receiving what they are due. The Federal Court of Appeal put it very simply: OThe

Aboriginal bands fulfilled their side of the tgin under Treaty No. 1. But Canada did not. It

“81|bid at paras 147 and 148 (emphasis added).



never fulfilled the per capita provision. It broke the solemn promise it had rff&de.O
Nevertheless, it refused to hold the Crown to its word and facilitate reconciliation. The obvious
repercussions of such anpotent decision is that without land, economic opportunities will
continue to be scee for First Nations peoples. Treaty implementation, and indeed a renewed

relationship with First Nations, requires that the Crown begin to speak with truth and honour.

From Pavement to ProsperitypKapyong as an Urban Reserve

The CrownOs belligerent reticence to fully implement the 1871 Treatychpitaland
allocation is apparent in the Kapyong court decisions, the result of which is clearly adverse to the
economic interests of those First Nations. Accordinglém Pratt: OBreaches of government
duties have had the effect of depriving First Nationscoéas to land and resources that they
desperately need to sustain themselves and struggle toward prosperity and have been among the
principal causes of poverty and lack of opportunity in First Nations commurfitfaa/iiether by
design or by accident, or f&ps owing to the economic potential of the Kapyong land, the
Federal Government chose to restrict how the land would be disposed through its designation as
OstrategicO. Despite the fact that this parcel of land appears to fit the criteria that woaild enabl
the Crown to make some progress on meeting its Treaty obligations, as detailed in TLE
agreements, and now affirmed by the Federal Court of Appeal, the barracks remain vacant and
decaying.

The rationat offered by the Crown for the decision to change the designation of the
Kapyong land, from OsurplusO to OstrategicO, was to Ooptimize the financial and community

value of strategic government surplus properties through effective planning, including gezonin

“82|hid at para 13. )
“83 Alan Pratt, Alan Pratt Professional Corporation, 2004, OValidating Claims Und&petbiéic Claims Resolution
Act (And Beyond!)O, online: <http://www.prattlaw.ca/articles/ValidatingSpecificClaimsJune2004.pdf>, p 4.
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and site servicing for property development, so as to achieve the highest and best use of the
land(®* This designation has since been successfully applied to convert other abandoned
military urban sites, into premier OlegacyO neighbourhoods in Ednmalgary, and
Chilliwack. Clearly, the Government of Canada envisioned this OhighestO and ObestO use of the
land should necessarily exclude ownership and development by First Nations. Despite the
rhetoric about the importance of economic development fet Rations, the Crown appears to
be determined to prevent an urban reserve in Winnipeg on the former Kapyong Barracks land.

Urban reserves are considered by many to be one of the most promising avenues to
prosperity for First Nations peoples, and are asti@otionally promoted by government. For
example, in 2008, Aboriginal Affairs and Northern Development Canada (as it was called at the
time) released a OBackgrounderO policy statement on urban reserves. This statement set out the
challenges to First NathsO economic participation as being something far removed from the
historic reality of CanadaOs Indian policy that created many of these conditions. By avoiding
taking responsibility for much of the current seeimonomic conditions experienced by Indians
urban reserves are promoted as innovative opportunities for First Nations to overcome their
unfortunate happenstance of history: OMany First Nations in Canada are located in rural areas,
far from the cities and towns where most wealth and jobs are dr&dis geographic
remoteness can sometimes pose challenges for First Nations trying to increase their economic
self-sufficiency. Urban reserves are one of the most successful ways to address this pfablem.O
In this way, the government is poised to absdbaf of blameworthiness, if Indians fail to

capitalize on such opportunities (even in the face of government opposition).

“84Michael C Irchaand Robert Young, edBederal Property Policy in Canadian Municipalitig@lontreal:
McGill-QueenOs University Press, 2013) at 19.

“85 Aboriginal Affairs and Northern Development Canada (2008), OBackgrobhiban reserves: A Quiet Success
StoryO, online<www.aadneaandc.gc.ca/eng/1100100016331/1100100016332>.
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Kapyong could have, and perhaps may yet be, the crown jewel of Treaty 1 First Nations
economic enterprisé&° At this point, howeverit is difficult to imagine how this can come
about. Even if they are able to purchase the land, they must also seek the approval of the Federal
government to convert the land to OreserveO status. This involves a long and complex process.
OO0f 1,275 ATR [Mditions To Reserves] projects started between 2005 and 2012, 88.9% were
for legal obligations; 10.9% were for community additions; and 0.2% were for new
reserves/other (Standing Senate Committee on Aboriginal Peoples, 2012). Therefore, only small
numbersf applications have fallen in the category for Onew® urban re&&rves.O
Reserve creation often stems from Canada's legal obligation to settle and implement
outstanding land claims. The majority of urban reserves are created as a result of specific
claim ard Treaty Land Entitlement settlements, which provide First Nations with cash
payments that may be used to purchase land. As with any private individual or corporation,
First Nations have the right to buy land from a willing seller. Once acquired, theyaaiso
the option of asking the federal government to transfer their land to reserve status, whether
the property is located in an urban or rural setting.
Approval of reserve status is not automatic. In order to get land designated as a reserve,
federal plicies require that a stdp/-step approach be taken to address the concerns of
everyone involved, including municipalities and environmental authorities. The
Department's Additions to Reserves/New Reserves Policy requires environmental site
assessmentgipr to any land acquisition by the federal government. This serves to protect
both Canada and First Nations from adverse imp&tts.
Adding to this already complex problem is the impact of widespread public opposition to an
urban reserve in this area. lefember 2014, Probe Research asked Winnipeggers to respond to

this question: OThe division between aboriginal andahomiginal citizens is a serious issue in

our city?0, and reported Othat most [in fact, over 75 perc&viinmipeggerdelieve there is

“86The economic potential of the barracks land remains considerable, given that it is situated in the City of

Winnipeg, proximal to two affluent neighbourhoods, and is already zoned for commeraédmment. This may

be among the reasons why the Federal Government chose to restrict how the land would be disposed. Despite the
fact that this parcel of land appears to fit the criteria that would enable the Crown to make some progress on meeting
its Treaty obligations, as detailed in TLE agreements and now affirmed by the Federal Court of Appeal (discussed
above), the barracks remain a vacant lot.

“*87Holli Poholka, (2006), OFirst Nation Successes: Developing Urban Reserves in CanadaO p 17.

“88 Aboriginal Affairs and Northern Development Canada (2008), OBackgroBhshban reserves: A Quiet Success
StoryO, online: <www.aadw@andc.gc.ca/eng/1100100016331/1100100016332>.



14C
deep racial gulf between Aboriginal and raboriginal citizensband thisis indeed a serious
problem for the city&?

For whatever reasons, many citizens have voiced their objection to the possibility of an
urban reserve at Kapyong, with some assuntiisgyet again, a demand for a handout made by
Aboriginal people. Nothing could be further from the truth. Clearly, by the CrownOs own
admission, and again most recently, the CourtOs confirmation, it is the Crown that is dining out
on a Ofree lunchO,use the language of the Canadian Tax Payers Found&tisthile
Aboriginal people continue to experience poverty and disadvantage like no other group in
Canada, the Crown has resisted at every turn to allow Treaty 1 nations opportpaitsh&se
at fairmarket value, the Kapyong parcel for development as an economic centre. Public
comments from individuals identifying themselves as residents of the nearby Tuxedo and River
Heights neighbourhoods, range from overtly racist to mildly sympathetic, but hosestic by

any measuré®

*89probe Research Inc, (2014), OWinnipeg is a Divided City, Citizens SayO, online: ab&w.pr
research.com/documents/141003%20Aboriginal%20Relations%20Release.pdf.

499Tanis Fiss & Adrienne Batra, Canadian Taxpayers Federation, (2005), OUrban R€mmieg to a City Near

YouO, online: <www.caledoniawakeupcall.com/CTF/050916ctf.html>.

“91see fo example: Dan Lett, Winnipeg Free Press Dec 2012, OBarracks boondoggle a waste of time, money:

No reason for wranglingOQ, comment by reader Okarlitos100: OIOd rather see the Feds pump a million per year into
this land to maintain it then let first natis build an urban reserve their and waste that land on something that would

be a waste of real estate..if first nations want an urban reserve they should buy up a strip of boarded up shacks in the
north end and build it there..it might actually do sonreglterm good if it was built theirGig].

Larry Kusch, Winnipeg Free Press, 7 Oct 2012, OFirst Nations overjoyed with Kapyong land decisionO, comment by
reader OSMITT3700_0 12:36AM on 12/15/2012: OWonder how the people living in Tuxedo are going to enjoy
having an Ourban reserveO as a neighbour?0 and reply: OEndora StevensO 12:18PM on 12/15/2012: OEnjoy? They fc
the most part might compare it to having a tumor or severe infection | am guessiag?0 [

Alexandra Paul, Winnipeg Free Press, 7 Oct 2012st¥rtion close to deal on Kapyong BarracksO, comment by
reader ODevchevO 5:58 on 11/29/2012: O@Michael Kannon can you show me the link where 1/3 of Canadian
workers werenOt taxed. And furthermore the reason they are OimpoverishedO is because tldyechbye t

should | pay extra tax to give them a leg up. Any business IOve started IOve done on my own without tax breaksO;
comment by reader: OMichael KannonO 11:48AM on 11/28/2012: O@ Sarabrook, You missed many of the deleted
comments. One was comparing pBlople to dogs plus the same ole assortment of blanket bigotry. And you call us
backwards!O

Stories and comments online: <www.winnipegfreepress.com/>. The most offensive comments are removed or
blocked by the Free Press, but those that remain sufficidethonstrate the ill informed and racist sentiments of

many readers [Free Press Comments].
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Grounding Taxation in the Treaty Relationship
Courts continue to uphold this underlying claim of indisputable, indivisible Crown
sovereignty, propped up by its own legal fiction. This Ohistorically validated arrangementO, as
PaulMcHugh terms it, has infused the CourtsO understanding of treaties, such that Othe
sovereignty of the Crowim-Parliament was put beyond any historical explanatidfithis
perspective has hobbled the CrownOs ability to consider the true spirit andfihistotrical
treaties with Indigenous peoples. As Michael Asch points out, for Canadians, OTreaties, then, and
not the constitution, are our charter of right&The inability of the courts, and indeed
Parliament, to recognize the sovereign basis ofitt@giteements, relegates them to an inferior
rendition of their original intent, forcing courts to becoming increasing creative in justifying the
lack of implementation and honour accorded them. What is missed in this perspective is that
Treaties create aeppetual relationship between equals. Asch states Owhile these [treaty]
commitments were laid out, they were merely a tangible expression of a larger commitment to
ensure that [First Nations] would benefit, not suffer, economically as a consequence of
settementd®* While the courts are determining Owho is in chargeO in jurisdictional squabbles
between the provincial and federal Crowns, First Nations peoples are looking to Treaties as
means to partnership with the Crawn
Asch urges the Canadian state &psip to the challenge to apply its own constitutional

interpretive framework to treaties. By doing so, he argues, treaties can assume their proper legal
importance:

OlIf we take the view that [the Crown] lied, the treaties become worthless pieces of paper
and we are back to square one. But if we take the view that we meant what we said, they

492paul McHugh, OSovereignty this CentBiylaori and the Common law ConstitutionO [2000] Victoria University
of Wellington Law Review 16; 31:1 [McHugh] (np). Russgelims this arrangement Olegal magié@ note 562.

493 Aschsupranote 416 at 99.

**|bid at 994.
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become transformative, for through them, we become permanent partners sharing the land,
not thieves stealing it, people who are here to stay not because we had theopmpese

our will but because we forged a permanent, unbreakable partnership with those who were

already here when we cam&®
This transformative potential, accepting that settlers meant what they said, then has great
implications for the future prospgy of Indigenous nations. It is clear that seéétermination and
economic prosperity are inseparably linked. Given the resistance that Indigenous communities
face when attempting to take hold of the prosperity envisioned in the treaties, it is incumbent
upon the Crown to act honourably.

It is important to understand that Treaties are not simply about hunting and fishing rights.
Although economic opportunities in remote areas have always dXigtecillions of dollars
extracted or generated from Aborigl lands and waters testifies to this fdireaty Indians in
particular have been histoally shut out of sharing in thatosperity. Now, with a growing
urban Aboriginal population, treaty implementation also affects at least 50 percent of status
Indians who reside in urban centres like Winnipeg. The challenges for First Nations peoples to
finding meaningful employment in urban centres are many: prejudice and stereotypes held by
potential employers, general racism (which is alive and well), and pocaitezhal outcomes are
obvious barrier§?® According to Wilson & Macdonald:Ndt only has the legacy of colonialism
left Aboriginal peoples disproportionately ranked among the poorest of Canadians, this study

reveals disturbing levels ofd4come inequality ersist as wellln 2006, the median income for

Aboriginal peoples was $18,962 30% lower than the $27,097 median income for the rest of

*°|bid at 99.

49 gee: Richard J Klyne, OEmployment Barriers and Aboriginal Working Life: Towards A Representative
Workplace in SaskatchewanO (MA thesis, Usitgiof Regina, 2002 [unpublished]); Centre for Social Justice,
OAboriginal IssuesO(nd), online: <http://www.socialjustice.org/index.php?page=abisiinab; Patti Doyle
Bedwell, OOWith the Appropriate QualificationsO: Aboriginal People and Empl@auégO, 26:3,4 Canadian
Woman Studies, (WinteSpring 2008) 77.
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Canadians® Even where individual Indians are successful, as many are, it is on an individual
basis only. When considag Treaty implementation as a means to economic developmeént vis
vis urban reserves, opportunities for First Nation bands/communities become possible. The
bottom line here is simple: urban reserves have the potential to create the economic activity
necessary to employ whole communities. Ironically, it is often those who oppose the
development of urban reserves who are quick to demand that Indians get jobs and become
contributing members of society. Perhaps this enthusiasm would be better directecraivine

to uphold its treaty obligations, so Indians can get on with businessEliterally.

Public Opinion: OItOs Not FairlO

Public opposition to urban reserves frequently coalesces around the fact thdiathe\ct
contains certain tax provisions for status Indians on reserves. Amid blatantly racist commentary
from Winnipeggers and other OconcernedO parties who opposed the acquisition of the Kapyong
land by Treaty 1 Nations, are objections to the special tax $shatusegistered Indians can claim
in some circumstances. The most contentious of these provisions include the potential for tax
free employment earnings, sales tax exemptions on retail purchases, and businesses that are
exempt from paying property taxesid this seemingly OunfairO taeatiment within an urban
reserve &lso termed an Oeconomic zrikét so often draws the scorn and protest of non
Indigenous peoples. Understanding the true issues, both historic and legal, in a dispute like
Kapyong goes long way towards reconciliation. Holding steadfastly to racist, erroneous
information, perhaps even with the intent to misinform Canadians about urban reserves, is

divisive and destructive. In many ways, Kapyong serves to highlight how Aboriginal peoples

97 Daniel Wilson & David Macdonald, Canadian Centre for Policy Alternatives, OThe Income Gap Between
Aboriginal Peoples and the Rest of CanadaO, (Apr 2010), online: <http://www.ccpanews/cfult/files/
uploads/publications/reports/docs/Aboriginal%20Income%20Gap.pdf> at 3.
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what is now Canada have lived in a ptrath era since 1867.

The key issue to consider here, however, is the larger picture of fairness. Viewed simply
through dens of taxationhorizontal and vertical fairnedging a fundamental principléhe real
issue is one of treaty implementation. It is the Crown that continues to proclaim its own
honoulN and nowhere more than in its dealing with Aboriginal peoples, while it champions the
Rule of Law, and extolls the virtues of peace, order, and good goverioept, it seems,
when it comes to its foundational relationship with the first peoples of Turtle Island. At issue,
then is this question: Isfiir to renege on treaties, systematically dispossess and demoralize its
First Nations peoples, and then feigoncern for their economic and social wellbeing? Are the
perceived OadvantagesO of the section 87 idia@ Actprovisions that are OgivenO to First
Nations peoples adly about taxationl the face of legislation (namely thedian Ac), Crown
agreements (such as the TLESs), Constitutional amendments (entrenching Aboriginal and treaty
rights in sections 25 and 35), and court decisions (especially those dealing specifically with
Kapyong),the secalled OunfairQ taxation provisions is no basisé@rownto continue to
impede the resolution of the Kapyong matteis this larger context to which Canadians must
pay attention.

Nevertheless, it is also apparent that the archetype of the OpoorQ Indian continues to echo
through jurisprudence, such as is foun@Rectalmadespite being modified by subsequent law,
the aversion to the OwealthyO Indian continues to influence bashajudishe general public.

Even the slightest hint that Indians (and indeed all Aboriginal peoples) might rise up and manage
their own affairs in their own way, and achieve economic success, makes many Canadians
nervous. Hence, the Oprotect, civilize raéaieO goals of Indian policy continue to linger,

resulting in more Aboriginal peoples being marginalized, excluded from traditional territory,



14t
family connections, cultural ties, opportunities for economic participation, and ultimately human
dignity. ThecourtsO narrow interpretation of thdian Acttax provisions is but one indicia of
where they have lost sight of the foundational nature of the treaty relationship.

This OspecialO legal status is now understood to have formed the foundation of Canadian
Indian law and policy, albeit one that has been marred by prejudice and ruthless colonial
ambition, but nevertheless is a relationship that began with treaties. JurisprsideackO82
indicates that the court havaised expectations for its own consateyn of the treaties, giving
recognition to the fact that Aboriginal peoples have them perspectives, and which theutts
suggests are equally legitimate and requiring accommodation. This proposition, one that has
consistently been held by Aboriginadoples since the time of treaty making, gained traction in
1984 with theGuerir®® decision, and continues to resonate in subsequent jurisprutiénce.

While the importance of having due regard for the OAboriginalO perspective remains to be fully
explored by the courts, Indigenous scholarship and Aboriginal perspectives of the treaties and the
rights protected by those special agreements, have muchttdbate to understanding the

historic basis for théndian Acttax provision. The intrinsic connection between Aboriginal

peoples and their traditional territories, and the rights that flow from that relatipissslipwly

becoming apparent to juristsdategislators alike. Legal scholar John Borrows put it this way:

Even in parts of the country where treaties were signed, Indigenous peoples experience

broad denials of their freedom and autonomy to land, governance, and other vital

resourcesk.Canada hasnonly done a poor job in reflecting Indigenous peoples within

its constitutional order, it has greatly harmed their social, economic, and spiritual relations

and practices throughout most of its history. As Chief Justice McLachlin observed, Canada

commited cultural genocide in relation to Aboriginal peoples. Colonialism is not only a
historic fact of Canadian lif®it is a present distressing realfy.

98 Guerinsupranote 11.

499The Supreme Court continues to retreat from this position. In considering excise taxes, the Court denied the
possibility that the Oaboriginal perspectiveO could ever Oalter the basic structure of -Swliareighations [nor

are] aboriginal peoples Easide the sovereignty of the CrownO; Biehell v Peguis supraote 24, at 109.
*°BorrowsFreedom supraote 54 at 107 (notes removed).
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The last words on the Kapyong matter from the 2015 Federal Court of Appeal were thus:
Finally, it isto be hoped that whatever rancour, bitterness and mistrust among the parties
may have existed in the past, the parties will now proceed to engage in constructive,
respectful consultations concerning the Barracks property for the benefit%f all.
Recall, lowever, that the Federal Court of Appeal refused to issue any order or directive for the
Crown, and justified this position by assuming the CrownOs sense of honour is to be relied upon:
OThere is no reason to think that Canada will now act unfairly atenailly concerning the

Barracks property. Further, as a result of these reasons, Canada is nawavelbf its

obligations, and there is no evidence to suggest that it will not govern itself accordffigly.O

New ZealandbTreaty Implementation

The Treaty of Waitangi New ZealandOs foundational document,sigaged in 1840,
between Britain and OChiefs of the Confederation of the United Tribes of New Ze&t@ydO.
this time, Britain had already recognized the sovereignty of Aotearoa (or New Zealand as they
called it), as established through a Declaration of Independence and the use of a flag, and
reflected in statements of the British Colonial offié&For LieutenantGovernor Hobson, the
Treaty ushered in OBritish sovereignty over all of New Zealand: fow@idrth Island on the
basis of cessionEand over the southern island by right of discov&tjibis proclamation
defied the fact that M!ori Chiefs from the South Island had also signed the Treaty, and moreover,
that the M!ori text of the treaty ceded neitls®vereignty nor territory. The Treaty appeared to

have little meaning for British plans for colonization, which were carried out through

01| ong Plain2015 FCA 17%&upranote 442 at para 163.

*92|hid at para 148.

>3 Treaty of Waitangi Act 1975, Schedul®The Treaty of WaitangEnglish Text [Treaty of Waitangi].

*04see for example, Great Britain, House of Commons Parliamentary Papers, OReport From the Select Committee
on New Zealand together with the Minutes of EvidenceO, 1840,641.55

05 Minister for Cuture and Heritage, OPolitical and constitutional timelineO, 13 November 2013, New Zealand
History online, online: <http://www/nzhistory/net/nz>.



unprovoked military actions and Olegal® land seizures of M!ori land.

Only a few short decades after the signing efTtteaty of Waitangiits legal importance
was forgotten by all but the M!ori, who depended on its promises and protection. By 1877, in an
Mlori land case, Supreme Court Chief Justice Prendergast declared the Oalleged treatyEif it ever
existed, was a legalllityO>® rationalizing his position with the myth that Othe aborigines were
found without any kind of civil government, or any settled system of lawE[thus] incapable of
performing the duties, and therefore of assuming the rights, of a civilised cory@tlfifthis
landmark precedent would guide the CreMitori relationship for the next century, resulting in
the systematic and unjust dispossession and oppression of M!ori peoples. According to
Prendergast, Canadian jurisprudence supported his determingtitenthe French (Canadians)
enjoyed recognition of their own civil code, Oin the case of primitive barbarians, the supreme
executive government must acquit itself, as best it may, of its obligation to respect native
property rights, and of necessity mbstthe sole arbiter of its own justicBXrhe Crown
monologue on M!ori, and indeed all Aboriginal, rights quickly dispensed with any notion of a
treaty relationship.

Despite this typical experience of British colonization and the CrownOs historic disregard
for theTreaty of WaitangiNew Zealanders engaged in a paradigm shift. In 1975, recognizing
their legal, if not moral, obligation of Treaty implementation, the government of New Zealand
took a different, and markedly bolder, approach to renewing anddielguthe Treaty Crown
M!lori relationship. A number of factors contributed to this shift, not the least of which was the
relentless belief of M!ori in the importance of the Treaty. The turning point in modern Treaty

interpretation came through theeatyof Waitangi Act 1975and the recognition of the latter in

0%\ Parata v Bishop of Wellingtda877] 3NZ Jur (NS) 72 (SC) at 2 [OPrendergast decisionO].
7 |bid at 5.
% bid at 7.
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subsequent legislation, restoring freatyfrom Oa simple nullityt¥’ to a status nearing a
constitutional authority.

The 1975 Act further established the Waitangi Tribunal, a permanemhission of
inquiry, whose main function is to inquire and make recommendations concerning Oclaims that
Maoris are prejudicially affected by legislation, policy or acts or omissions of the Crown
inconsistent with the Principles of the Treaty of Waitaifihe 1985 amendment expanded
these provisions to include inquiry into historic breaches, such as the illegal confiscations of
M!ori land by the Crown. Although Tribunal Report recommendations are (genétatigh
binding on Courts, the Act itself is biimg) on the Crowri*?and the Tribunal holds Oexclusive
authority to determine the meaning and effect of the Treaty as embodied in the 2 texts and to
decide issues raised by the differences between tfé@@portunity for legal reparation,
including the potetnal return of land and resources, held new hope for M!ori revitalization.

The OPrinciplesO of the Treaty, which are of central interpretive value, came into focus in
1987, as the result of the challenge by the New Zealand M!ori Council to the enactitient o
StateOwned Enterprises Act 1988 Facing severe national economic challenges, New Zealand
introduced legislation requiring all State enterprises to become fiscally accountable; the Oconcept
underlying the 1986 Act [was] that the directors operaectmpanies to make profits and
without dayto-day Government interferenc&®The legislation provoked swift response from

the Maori Council, with Mr Graham Latimer representing Oall persons entitled to the protection

9 hid at 8.

*1%New Zealand M!ori Council v Attornegeneral[1989] NZCA 43,Judgment of Cooke at 6 [OLands CaseO].

While the Court of Appeal reached a unanimous decision, each member set out individual reasons.

1 The Education Amendment Act 1®and theNZ Railways Corporation Restructuring Act 199@ examples of
exceptions, whereby the Tribunal is empowered to make binding recommendations regarding the return to M!ori of
certain education lands in the first instance, and railway lands in the second instance.

*2Treaty of Waitangsupranote 503 as 3.

*3|bid at s 5(2).

*14StateOwned Enterprises Act 1986 (NZ), 1986/124.

*15| ands Cassupranote 510 at 4 (Judgment of Cooke).
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of Article Il of the Treaty of Waitarigh'® M!ori applicants expressed concern that the Act
allowed for alienation and sale of millions of hectares of Crown land and other natural resources,
thus removing them from being available for settlement purposes. The High Court noted the
concern, whictwas also reflected in an interim report of the Tribunal, and the matter, despite the
Solicitor-General®s opposition, was expedited to the Court of Appeal.

In his submission to the Court of Appeal, the Solicitor General Ostressed the inconvenient
practica consequences that would flow from an interpretation in favour of added M!ori
protection3'® The court dismissed this assertion stating, Oit has now become obligatory on the
Crown to evolve a system for exercising the powers undeftage[Owned Entermes
ActO>*°requiring state exercise of power to be consistent with principles inherent in the Treaty.

This renewed commitment to honouring both M!ori and P'keh! @hdori) perspectives
is bolstered by the fact that theeaty of Waitangis a bilingualtext. As opined by Justice
Cooke:

The difference between the texts and the shades of meaning do not matter for the purposes

of this case. What matters is the spirit. This approach accords with the oral character of

M!ori tradition and culture. It is neceasy also because the relatively sophisticated

societyEcould not possibly have been foreseen by those who participated in the making of

the 1840 TreatyE. The Treaty has to be seen as an embryo rather than a fully developed
and integrated set of idea¥0
Consequently, interpretation has moved away from a strict textual reading of Treaty terms.
Jurisprudence, Waitangi Tribunal reports, and government initiatives continue to contribute to

the development of treaty OprinciplesO that that more fully expr@spitig of the Treaty.

The principles inherent in the Treaty, as articulated by the Court of Appeal, Owere the

*1%|bid. Thestyle of causén this matter also names Graham Stanley Latimer, Osuing on behalf of himself and all
persons entidld to the protection of Article Il of the Treaty of WaitangiO. Also see discussion of applicant at 2.
1" New Zealand M!ori Council & Latimer v Attorne@eneral[1987] NZHC 78 at 14 [Latimer].

*18| ands Cassupranote 510, Judgment of Cooke, at 18.

> bid at 39.

*%|bid at 3435.
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foundation for the future relationship between the Crown and the Maori¥aee@ the need
for clarification of those principles wa&3perhapssamportant for the future of our country as any
[case] that has come before a New Zealand Cotfrtuimately, Justice Cooke reactiéwo
major conclusions: first, that the Oprinciples of the Treaty of Waitangi override everything else in
the StateOwned Fiterprises ActE[and second] that those principles require the P'keh! and
M!ori Treaty partners to act towards each other reasonably and with the utmost gootftaithO.
The principles, although dynamic and developing, provide Oan effective legal remedglby whi
grievous wrongs suffered by one of the Treaty partners in breach of the principles of the Treaty
can be righted®? The dynamic articulation of the Principles underlines the intent that the Treaty
was a forwardooking document, intended to adapt andoacsodate the needs and aspirations
of both parties.

Notwithstanding the cumulative effects of legal, cultural, social, and economic oppression
experienced by the M!ori peoples, Treaty implementation has assisted in addressing some of the
historic effectof systematic dispossession and discrimination, and opened new opportunities for
a mutually respectful and beneficial relationship between M!ori and P'keh!. In his closing
remarks, Justice Cooke credits the legislature for enabling the Court to reaxititsion, thus

pointing to political will as the cornerstone of effective treaty implementation.

Treaty of Waitangiand the Waikato-Tainui Settlement
The 1995 Waikatd ainui settlement agreement was the first (and largest) of its kind in

New Zealand. The Waikatbainui iwi (tribe) came to Aotearoa (New Zealand) about 700 years

2! 1bid, Judgment of Bisson at 19.
22 |bid, Judgment of Cooke at 3.
%23 |hid at 44.

%2 |bid at 47.
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ago; today, they comprise more than 64,500 menthe@uided by recent jurispdence, and
encouraged by the Minister in Charge of Treaty of Waitangi Negotiations, Wdikatoi began
direct negotiations with the Crown in 1989, as an alternative to the Tribunal process. The
Waikato Tainui claim included, among other things, compgaador the illegal confiscation
(ORaupati®) of approximately 1.2 million acres (480,000 ha) of Tainui land by the Crown in
the 1860s. As a goodwill gesture, in 1992 the Crown returned two parcels of land, as an advance
payment of the final settlementoduhopu land, a 50.47%ectare (125 ac) parcel, formerly used
as a military camp, and Te Rapa land, a 29.171 hectare (72 ac) parcel, a former Air Force base,
on the edge of the City of Hamilton. This transfer was later affirmed in the final settlement
agreement.

TheWaikato Raupatu Claims Settlement Act 1%9§ave effect to the terms of settlement
addressing the illegal seizures of Waikatinui land. The settlement acknowledged extensive
historical research received by the Tributfatorroborating the logstanding M!ori claims of
the illegality of land confiscations, and the disparate compensation previously given for their
losses. The Settlement Act further noted the Court of AppealOs disapproval of the 1926 Royal
Commission Inquiry on M!ori land confistions (8im Repor®), which:

E failed to convey Oan expressed sense of the crippling impact of Raupatu on the welfare,
economy and potential development of TainuiO, and that the subsequent annual monetary

*%\Waikato Tainui, OAbout UsO, online: <http://www.waikatotainui.com/aissut

2The term ORaupatuO refers in a general sense to theekspms of land experienced by Indigenous peoples, but
specifically to a period of unprovoked attacks on M!ori peoples by Plkeh!-bori people), following a relative
prosperous time of trade and peace, but prior to the Land Wars of 1863. Literatigrnteesuggests the death of

Oone hundred@a(@®) people by Oviolent attack@t(0). Land was either taken by force, in defiance of thaty

of Waitangj or was taken from M!ori, who successfully repelled attacks, but then were deemed to be diglgal t
Crown by virtue of fighting against the British attackers. Due to the illegal nature of the Crown acquisitions, the
Raupatu settlements were undertaken by the New Zealand government as part of its commitment to fully implement
the Treaty of WaitangiRefer to Dean Patariki Smeatham Mahuta, ORaupatu: A Waikato PerspectiveO, (2008) 1:1 Te
Kaharoa (eJournal on Indigenous Pacific Issues) 174.

*2\Waikato Raupatu Claims Settlement Act 198&] 1995 No 58 (RS) [Waikato Settlement Act 1995].

28 5ee also: Waitangi Tribunal, Department of Justice, OReport of the Waitangi Tribunal on the Manukau Claim
(Wai-8) [NZ]O, (July 1985), online: <https://forms.justice.govt.nz/search/Documents/WT/
wt_DOC_68495207/WAI008.PDF>.
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payments made by the government were trivial €isemt day money valuesO, and

concluded that OSome form of more real and constructive compensation is obviously called

for if the Treaty is to be honourétf
The primary shortcomings of the Sim Report were its narrow mandate to Oexamine whether the
confis@tions wereexcessivérather than wrong)B%and a refusal to consider the return of land
to respective iwis (tribes). The 1995 settlement, instead sought to bring substantial correction to
the Oinjustice of the Raupatti@nd the Ograve injusticé&3ervedon WaikateTainui through
previous law and policy. The terms included provisions for both the return of specific parcels of
land, as well as financial compensation.

Accordingly, a 206plus page ODeed of SettlementO provided, among other things (notably,
anextensive apology from the Crown), for the immediate and future transfers of Crown lands to
the Waikato Land Holding Trustee, along with annual cash payments, for a total value of $170
million dollars. This combination of land and monetary compensatienmegral to a
negotiated settlement:

The Crown appreciates that this sense of grief, the justice of which under the Treaty
of Waitangi has remained unrecognised, has given rise to WaikatoOs two principles Oi riro
whenua atu, me hoki whenua maiO (as\.agitaken, land should be returned) and Oko to
moni hei utu mo te haraO (the money is the acknowledgement by the Crown of their crime).
In order to provide redress the Crown has agreed to return as much land as is possible that
the Crown has in its posséss to Waikato>>®

The settlement formally acknowledged WaikatoOs claim that raupatu land contributed at least 12

billion dollars to development in New Zealand, Owhilst the Waikato tribe has been alienated

2% |bid at Preamble section N (Blish text), quoting NZ Court of Appeal decisidd:T Mahuta and Tainui Maori
Trust Board v Attorneyzeneral[1989] 2 NZLR 513.

*3%Richard S Hill,State Authority, Indigenous Autonomy CreMeori Relations in New Zealand/Aotearoa 1900
1950(Wellington: Victoria University Press, 2004) at 136 (emphasis in the original).

>!aikato Settlement Act 199%upranote 527 at Preamble (M).

%32 |hid at Preamble (R).

%33 Her Majesty the Queen in right of New Zealand and Waikddeed of Settlement, 22 May 1995 [NZ] [Waika
Settlement] at s 3.4.
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from its lands and deprived of the benefit of #isds3>* This admission stood in direct contrast
to the recommendations of the Sim Report, which gave no admission of wrong doing, provided
limited compensation of approximately $275,000 through annual payments, and returned no
Waikato land whatsoever. Tleentral importance of lanfbr-land compensation is exemplified
in section 16 of the settlement, which provides power to the Crown to Ocompulsorily acquire
[Crown] property for purpose of settlementEas if the property were land required for both
Governmentvork and a public work®? clearly prioritizing the return of Waikato land over

general public purposes.

Waikato-Tainui: From Injustice to Economic Development

The 1995 Waikatd ainui Raupatu settlement was intended Oto begin the process of
healing andd enter a new age of @peration®*° Beginning in 1995 with $170 million in
assets, by 2014, the Waikato Raupatu Lands Trust, acting as Tainui Group Holdings (TGH),
surpassed $1 billion in assets. After some difficult years of financial mismanagement, TGH
developed a number of business projects that have yielded significant benefits to their
membership. Since 2004, O53 percent of all dividBritis equivalent of $55 millioBhas been
distributed back to [Waikato] people to support education, healthsgpod other cultural]
events and programme30OThe TGH investment portfolio quickly expanded to include
industrial and agricultural land, forest and fishery interests, and the hotel and service industry.

The Ojewel of the settlement crown for Taindi@owever, is Te Aw®OThe Based shopping

>*|bid at s 3.5.

3% |bid at s 16(1)(b).

>®|hid at s 3.6.

37 Waikato Tainui Annual Report 2014, online: <http://versite.co.nz/~2014/17393/files/assets/basic
html/index.html#16>.

38| atimersupranote 517 at 88.
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complex on the outskirts of the City of Hamilton.

OThe BaseO takes its name from the OTe RapaO land parcel, a former Air Force Base, veste
to Waikato Tainui as part of its 1995 settlement. By 1998, TGH plansumdezway to
redevelop the abandoned facilities into a major rstadlpping complex. Between 2004 and
2007, the multstage, multimillion dollar project was undertaken in partnership with a major
retail chain, and Oin accordance with four resource cenissoed by the [City of Hamilton]
Council33*Moreover, development had proceeded in full compliance withiémailton City
Proposed District PlafHCPDP)>*° albeit not without resistance from Hamilton City Council
and complaints from business owners ofdéstral business district (CBD). Council abruptly
introduced OVariation 210 as a means to halt, or at least slow, the draw of retail consumers away
from the CBD businesses, the vast majority of which would have been established long before
any Treaty Selgments were contemplated.

It was the view of Hamilton City Council that the Oliberal HCPDP rules (and particularly
those directly affecting The Base) were undermining the sustainable and efficient operation of
the Hamilton CBD.8" However, expert evidengait before the Environment Court in 2002
revealed, Othere had already been substantial decline in retail in the CBD between 1997 and 2002
before retail activities at The Base commencédfithough expert witnesses for the Council
suggested that OThe Basathe effect of drawing customers Oaway from the CBD and other

suburban business centré&ouncil®s solution to declining consumer interest in HamiltonOs

*3Waikato Tainui T&auhanganui Inc v Hamilton City Coun@llV 20094191712 (3 June 2010Waikatoe
Tainui2009] at 8.

*40The Resource Management Act 198dZ) 1991/69 [RMA/NZ] requires all city councils to oversee development
in accordance with a District Plan, pursuanteot®n 73 of the RMA.

*!\aikato Tainui 2009supranote 539 at 14.

*42 statement of Evidence of Harold Francis Bhana, submission by Tainui Group Holding Ltd on the Proposed
Waikato Regional Policy Statement 2010, online: <http://www.waikatoregion.govt.n&iResg21512/11%20May/
May%2011%201ltem%2014.pdf> at 9.2.

**3\Waikato Tainui 2009supranote 539 at 14.
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noniwi owned businesses was to strengthen the HCPDP rules. Believing there was a Orapidly
growingproblem@?* Council introduced OVariation 210, creating new assessment criteria
designed to Omaintain the CBD as the principle retail and commercial hub of th& aing,
impose Ogreater restrictions on retail and office activityE[and] significantly reacretion in
respect of the future development of The B&8&Council expressed its concern over:
Ethe possible loss of public confidence in the existing CBDEsafeggarding and
maximising long standing and recent significant public investmentE[and thathenefits
of that liberalisation (markded change) have Orun its courseO and a more OmanagedO
strategy needs to be incorporated in to Plan policy to promote an integrated and sustainable
future urban environment for HamiltoR®.
Moreover, Counciintentionally excluded Waikat®ainui (and TGH) from consultations,
despite the fact that the proposed changes were almost exclusively targeted at preventing
financial growth and future development of OThe BaseO. CouncilOs view was that notice Owould
be likely to result in the plaintiff making applications for protective resource consentsE[and]
would have allowed the plaintiff to secure its position under th&/preation 21 HCPDP rules
in a manner which would largely defeat the purpose of Variatior*200uncilOs intent was to
preemptively eliminate the opportunity for Tainui to complete its development plans. The
legislation would impact TainuiOs ability to move forward as an iwi, but more disturbing, it
revealed Council regarded Waikato Tainui iwi aompetitor, rather than an integral part of the
Hamilton community.
In response, Waikato Tainui challenged the legality of OVariation 210, claiming Council

breached reaty of WaitangPrinciples entrenched in tiesource Management Aghe

Principles rguire, among other things, the Crown and its agents to consult with M!ori

4 bid at 16.
>3 bid.

548 |bid at 1718.
47 bid at 23.
%8 bid at 25.
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authorities, when the latter may be affected by changes in poliag.the High Court saw it, the
Ocrux of the issue is whether the Council should be able to prevent a party Bemipgsts
rights and opportunitiest® thereby subordinating TainuiOs rights Oto what Council regards as
the greater public good®.In weighing the impact of the CouncilOs decision on Tainui, the High
Court noted the importance of The Base and Oits inpmEtas an asset that is able to further the
goals and policies of Tainui by providing a future income stream for the fribeke fact that
OThe Base® was Onot formerly land of exceptional significance to*Faiasi@relevant, since
it was the aspiratins of Tainui that were jeopardized. The Onew age of cooperation® envisioned
in the settlement clearly required Hamilton City Council to consult, and at the earliest possible
opportunity, in order to avoid Oserious adverse effettfe High Court declateOVariation
210 Ounlawful, invalid and of no efféét@hereby reinforcing the Principles of tiieaty. The
court resoundingly reaffirmed that it was not the Treaty that was invalid, but instead declared the

CrownOs wilful disregard for it to be unlawdld of no effect.

Treaties, Economic Development, and Taxation
Initially defined by treaty, the CrownOs relationship with the Indigenous peoples of
Canada, and the M!ori peoples of New Zealand, today is instead shaped by legal and political
contest. Theimilarities in their struggles to overcome seemmnomic disadvantages are stark,
most notably in the Crown and public responses to their desire to participate in a modern

economy. In Canada, Treaty 1 First Nations were successful in bringing a cléaridrdebt

>4 5ee RMA/NZsupranote 540, Schedule 1 s 3.
*5%\Waikato Tainui 2009supranote 539 at 71.
551 |jh;
Ibid.
*2|hid at 88.
>3 |hid at 90.
> |bid at 95.
*%°|bid at 103.
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owed to First NationsO, still outstanding from 1871. In 2004, Crown land in the City of Winnipeg
became available that, according to the terms of the settlement, should have been offered for
purchase to Treaty 1 Nations. Instead, the fedenadiguonent blocked thpurchaseof Kapyong
by Treaty 1 Nationy creating a new OstrategicO land catégdijkewise, in New Zealand,
the WaikateTainui claim arose from historical Crown breaches of the T8daty of Waitangi
In 1995, a settlement was obed to address the unjust Crown confiscation of Tainui lands. Land
that was returned to Tainui in the City of Hamilton was already being developed into a shopping
complex, when the municipal government attempted to halt the ptiojeagh legal challenge
In both countries, legally binding settlement agreements were intended to facilitate the return of
traditional territory, compensate for Crown breaches of historic treaties, and indirectly provide
opportunity for economic development and participatantlie respective Indigenous
communities. However, in each instance, completion of the settlement was met with legal and
political challenges initiated by the Crown or other government players.

Why has the Federal Government of Canada chosen to sabdwagmohomic future of

Treaty 1 First Nations at Kapyong? Likewise, why did Hamilton work to undermine Waikato
TainuiOs plans to develop OThe BaseO? As has been demonstrated time and again, urban
development can and does facilitate the aspirations of Imoligenations for economic
prosperity, while simultaneousbtontributing to the mainstream econorigr example, in a
report prepared for the First Nations Tax Commission, it was concluded thabteatal for
municipalities to lose property tax revenwd®en a First Nation acquires land within a
municipality and converts it to reserve status is either zero or small and where it is small it is

more than offset by other fiscal benefit’@ven if the motives of the settistate in promoting

*® Supranote 442 regarding OstrategicO land.
5" Fiscal Realities Economists, OAdditions to Reserve Municipal Tax Concerns: Potential Municipal Property Tax
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economic selbufficiency may be disingenuows Robyn Green argué¥ the overall benefit of
improving Indigenous economic activity is obvious. In light of this fact, how can this resistance
be explained? For some, the answer is extremely simple.
The justification my goes something like this: OWhat were once Indigelaods are
now settledands, and it is the OinclusiveO ruuiliural settler nation that must benefit from this
resource.O Moreover, Olndigenous peoples were not making appropriate use of thoe tand pri
the arrival of Europeans, so treaties were the means to OlegallyO remove the land from them, and
them from the land.O OThose who were dispossessed but survived are now assumed to be part of
the larger nation, thus no special benefits should flow thay.O ONeimdigenous interests,
both business and personal, should not be disadvantaged today, particularly as the result of
archaic promises dating back to the 1800s. The treaties document this agreement as fair, full, and
final compensation for thelands.(rhis is certainly the position taken by Canada:
Under these treaties, the First Nations who occupied these territories gave up large areas of
land to the Crownin exchangethe treaties provided for such things as reserve lands and
other benefitéike farm equipment and animals, annual payments, ammunition, clothing
and certain rights to hunt and fish. The Crown also made some promises such as
maintaining schools on reserves or providing teachers or educational help to the First
Nation named in thereaties>>®
Surprisingly, such explanations are often held tenaciously by the general public, and exposed in

responses to media coverage of unilateral exercises of government power, such as has been seen

with Kapyong>®® Mark Anderson and Carmen Robertsemdude in their study of Canadian

Losses from First Nation ATRsO, (2015), online: <http://sp.fng.ca/fntc/fntcweb/ATR_tax_loss_2015_final.pdf> at 1.
%8| ike Oreconciliation®, whichdmdifferent meanings for Indigenous peoples and their colonizers, Oprosperity® is
similarly juxtaposed. Robyn Green argues Othat the settler state deploys investment logic to determine specific
reconciliatory exchanges that ensure the containment @fdndus claims to restitution and the creation of mutual
economic beneficiaries. These demands may retrench the social debt owed to Indigenous peoples by the settler state
and undercut the spirit of restitution and justice.O See Robyn Green, OThe ecoin@oicgiliation: tracing

investment in Indigenousettler relationsO, (2015) 17:4 J or Genocide Research, 473 at 474,

*%Indigenous and Northern Affairs Canada, OAboriginal people in CanadaO, (2010), online: <https://www.aadnc
aandc.gc.ca/eng/11001000322B8100100032292>.

*05ee Free Press Commestmranote 477, and Bruce Owen, The Brandon Sun, 23 Feb 2011, OFirst Nations, feds
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media reporting on Aboriginal people: OCanadaOs mainstream newspapers have aided and
abetted the marginalization of Aboriginals in CanadaE. Yet clearly the printed press has, since
the sale of RupertOs Land, operatedpameipal voice of and for Canadiatyle
colonialism.&* Sadly and more alarmingly, such opinions also ground the legal arguments made
before the courts by settler governments.

Courts continue to uphold this underlying claim of indisputable, indivi§ibdsvn
sovereignty, propped up by a historical justification myth. Peter Russell explains this myth as
Olegal magicO stemming from Oa belief in the inherent inferiority of the Aboriginal peoples as
peoplesE[and] the bedock presumption of imperial rulé®This Ohistorically validated
arrangementO, as Paul McHugh terms it, has infused the courtsO understanding of treaties, such
that Othe sovereignty of the CroimAParliament was put beyond any historical explanati&hO.
This perspective has hobbled the Cr@srability to consider the true spirit and intent of

historical treaties with Indigenous peaglélarold Cardinal suggested to thidians of Canada,

tussle over Kapyong Land: Former barracks site vacant since 200d@ent by reader Obig_dogO Feb 23, 2011 at
7:59AM: "Canada hs.a lot more to do to meet our tresaty rights"...give me a break. Canada has been paying
through the nose for years, every year it seems to mount higher and higher. When are the first nations going to stand
up and say "Hey, we are a proud nation, we wastdand on our own two feet". As for the land, the chief is quick

with the excuses, but not wuick with an answer or an offer. Step up Cheif Hudson. Although you may figure it may
be cheaper to drag it through the co@tgid].

Comment by reader Opentag9Beb 23, 2011 at 7:51 AMEH® land belongs to ALL citizens of Canada. The

property should be sold, subject to city zoning bylaws, by public auction or transparent bid. The highest bibber gets
the land. If the First Nation bid is the highest only therpifmperty is theirsO

Comment by reader OOrneryPeggerO 23 Feb 2011 at 9:15AM:pice of land needs to be split 50/50 between

the feds and the Indians. Can't people share anymore? This would be a great site for a new youth prison (buildings
are alreadyhere) which should include a trade and academifatlysed school to get them prepped for real life.

There should also be a building where aboriginal kids would go to learn their heritage and become proud Indians
once again. A rehab building should atsoon that site complete with short and lelegm rehab housing. Make the
people better and the city will become better. The rest of the land can be developed into retail (as if we need more
retail) and housing@if].

Story and commenwnline: <http:/Avww.brandonsun.com/breakingews/firstnationsfedstussleoverkapyong
land-116719484.html?path=/breakimgws&id=116719484&sortBy=oldest&viewAllComments=y>.

1 Mark Cronlund Anderson & Carmen L Roberts&eging Red: A History of Natives in Canadian Nepsps

(Winnipeg: University of Manitoba Press, 2011) at 274.

*52peter RusselRecognizing Aboriginal Title: The Mabo Case and Indigenous Resistance to Edejtk

Colonialism (Toronto: University of Toronto Press, 20@#)31.

*3¥McHughsupranote 42 (np).
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the treaties represent an Indian Magna Caffedd as Michael Asch points out, for Canadians,
OTreatieghen, and not the constitution, are our charter of rigiitskhe inability of the courts,
and indeed Parliament, to recognize the sovereign basis of treaty agreements, relegates them to
an inferior rendition of their original intent, forcing courts todm®g increasing creative in
justifying the lack of implementation and honour accorded them.

In New Zealand, reacting to the Te Paparahi o Te Raki (Wai 1040) Report, wherein the
Tribunal has stated that theeaty of Waitangcould not have effected thelinquishment of
sovereignty of certain iwis, Prime Minister John Key was emphatic. Suggestions of M!ori
separatism provoked KeyOs response: OlItOs a very slippery slope, because you will get lots of
people who will argue, when its convenient for them, ginags them unilateral decisienaking
rights in certain areas. | canOt see why New Zealanders would support that. | canOt see how it
would help what is a vibrant, growing, multicultural New Zealand to succ&&Da3pite the
fact that the state takes tipisvilege for granted, for Key, the mere suggestion that M!ori could,
or should, exercise selfetermination according to their Treaty rights, was preposterous.

What is missed in this perspective is that Treaties form a relationship between equals. Asch
states Owhile these [treaty] commitments were laid out, they were merely a tangible expression
of a larger commitment to ensure that [First Nations] would benefit, not suffer, economically as a
consequence of settlementCsimilarly, in New Zealand, th®Peamble of the M!ori language
version of Te Tiriti o Waitangi 1840 has within it a key principle of economic development and

business futures. This principle is the Mlori philosophical idea of a Ogoodiff@Biconcept

*5“Harold CardinalThe Unjust Society: The Tragedy of CanadaOs In@aimeonton: MG Hurtig, 1969) at 28.

%% Aschsupranote 416 at 99.

%%¢ Audrey Young, The New Zealand Herald, OKey: Little®s Waitangi comments push Oseparatism®, audio online:
<http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11399086; 9 February 2015>.

%7 Aschsupranote 416 at 94.

*% Manuka Henare, OLasting Peace and the Good Life: Economic Development and the O#ta noho® Principle of Te
Tiriti 0 WaitangiO, in Veron@ MH Tawhai & Katarina Grapgharp, edsQAlways Speakidg The Treaty of
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of an on going, dynamic relatiadmg, where continuous discussion and negotiation are essential,

is not novel in Canadian or New Zealand jurisprudence.

Moving Forward by Returning to Treaties

Treaties like constitutional documentsan and should beénderstood as having the
capacityto develop and adapt through interpretatiéanada and New Zealasbare a common
constitutional lineag®one that dates back to the fields of Runnymede and the Magna Carta.
While often viewed as the origin of the British Constitution, it is but one ofyrdaouments that
have grown in meaning through ongoing constitutional interpretation. As Lord Sankey explained
in his 1929 decision of the OPersons CaseQ, the Canadian constitution represents a Oliving tree
capable of growth and expansiofitThis is the pimary constitutional interpretive doctrine in
Canada, which coincides with Indigenous understandings of the spirit and the intent of the
relationship established through treaty. While Canada has yet to move beyonesisvsedf
understanding of both taies and its Constitution, New Zealand has embraced the concept. In
the OLands CaseO, the court found that the Treaty Oshould be interpreted widely and effectively as
a living instrument taking account of the subsequent developments of internationalrightsan
norms; and that the court will not ascribe to Parliament an intention to permit conduct
inconsistent with principles of the Treai/XJustice Cooke stated that the OTreaty has to be seen
as an embryo rather than a fully developed and integrated iseasO’! In New Zealand, this
constitutional embryo seeded a tree that, although still green and young, with nurturing will

flourish. In contrast, CanadaOs constitutional tree lacks integrity, as a rootless body of law that

Waitangi and Public PolicyO (Wellington, NZ: Huia Publishers, 2011) at 261.
*°Edwards v Canada (Attorney Generflp30] AC 123, 1 DLR 98 (PC).

%) and®s Caseipranote 510, Judgmewf Cooke at 1415.

" bid at 35.
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has denied the necessitydmnnect through the treaties to the land it occupies.

For treaties to develop into a flourishing constitutional tree requires a paradigm shift. The
green shoots of this shift are already apparent in New Zeata@&nadait is the Olingering
strength othis presumption of cultural superiority remains the major barrier in moving towards
a truly postcolonial position for Indigenous peoplé&§@ailing this acknowledgement, Otreaty
rightsO will continue to be interpreted by courts as benefits grantecegadisd at the pleasure
of the Crown. Indigenous people globally have suffered at the hand of the Qpevating
under a guise of legal superiotignd meaningful political and economic reconciliation requires

more than simple apologies and stsp@nsoed record gathering.

*"2Russellsupraat note 562 at 31.



165

Chapter 7 - Conclusions and Recommendations

The Federal Court of Appeal Robertsoropened the door to a deeper consideration of the
OpurposeO of section 87 ofltidian Act through its struggle to interpret the tax provisions
therein, admitting: Olt is easier to say what the purpose of section 87 is not, than to state
positively what it is.&°| have set out only a small fraction of the jurisprudence concerning the
interpretation of sections 87 through 90, and argued thatithary reason for the courtOs
interpretive difficulty is that it has not gone back far enough iovits history and jurisprudence
to property situate its Ohistoric and purposiveO interpretation. Understandingltigiathact
cannot possiblyeflect theParliamentary intentions of a Honourable Crown, the court must reach
further back and look to the CrownOs original relationshipRiist Nations, which is whethe
tax exemptions first appeared in legislation.

Courts and academic commentaries alikeshattempted to interpret the tax provisions
through the application of a variety of tests and ldgabry, and if nothing else has been made
clear herein, it should be apparent thatltithan Actprovisions are ot conventional tax law.

The exemption pnasions of thendian Actpredate the introduction ofast of thetypes oftaxes
ordinarily paid byCanadians toddy including excise tax, property taand most irportantly,
personal income tékand the existing exemptions have continfrech before 1876,
uninterrupted inégislation to the presentheIndian Actexemptions were never intended to be
part of a stateegulated means of income redistribution, or a way to provide an e&acom
supplement for Opoor Indians@eed it is easieror at least more awenient, for a colonial
nationto determinavhat the provisions are not, than to look for @@urposeO of thaxt

provisions within the treaty relationship.

*"*Robertson supraote 8at paras 45 & 51 (emphasis added).
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The key decisionsonsistentlypoint to this conclusiorNowegijickstands for the
proposition that Otreaties and statutes [namelynttian Aci relating to Indians should be
liberally construed and doubtful expressions resolved in favour of the Indidfhs Mitchell v
Peguis and despite the courtsO continued reliandbe opinion ofustice La Fores€hief
Justice Dicksomvould have applied thidowegijickprinciple to uphold the application of the
exemptions. In thiSupreme Court of Cana@a3:1 decision, | am reminded of the maxim that
Ohard cases make bad lawO.

The Williamsdecision significantly narrowed the provisions with the Oconnecting factorsO
test, but worse, also added an element of great unpredictabditiiscussed above, the long line
of tax cases stemming from the Native Leasing Services (NLS)dsssiwhich could not be
examined irdetail inthis work,certainly illustrate how damaging this uncertainty has been for
Jane odoetheIndian taxpayer. The NLS cases continue to be tenaciously litigated by the
Crown, leaving many First Nations peopldimancial ruin®’® After Williams, the court
implicitly introduced a culture test, which was expresseRdnalmaas the Ocomnal
mainstream testO, thereby setBegnomic success as antithetical to being an Olgdan
IndianOVery much like the cou@snability to articulate a @pposeO of the tax exemptioits,
has provided only a few examples of whatCdndiarqualndianGs not, but has nevgrovided
a test taaffirmatively identify anOlndiarqualndianO; in other wordthe court cannot sayhat
circumstancesouldnullify the identity of an Indian, and in theége of reconciliation, ithe
denial of the exemptioan this basisiot simply economic assimilation?

TheMarshall decision$l a jurisprudential anomaly in themseliesimilarly demonstrat

the courtOs propensity to restrict economic participation of Indiihsugh Marshall was found

>"*Nowegijick supranote 40at 36. ) ]
*">see for example, Wayne K Spear, OMitche{Lasada: the dangerous quicksand of First Nations rightsO, (2016),
online: <https://waynekspear.com/2016/05/03/cra/>.
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to have an Aboriginal right to fish, the court made it abundantly clear that this right is to be
limited by regulations, so as to accommodate and prote@dbnomic interests of non
Aboriginal commercial fishingAlso in a stanehlone category is the caseMitchell v MNR
which was in some respects another Ohard caseO. Predating Canadian Confederation and
American independence by at least several cestuhe authority of the Iroquois Confederacy
(which includedhe Mohawk Nation of Akwesasnehere Mitchell lived) was nevertheless
deemed to be subsumed by Canadian sovereignty, which |8&dipineme Court of Canatia
find no treaty olAboriginalright, or evenindian Actexcise tax exemption applied to Mitchell.

The positive outcomes (for the IndiansBastien DubZ,and most recently in 2012,
RobertsorandBallantyne may indicate that thBupreme Court of Canadaincreasingly
willing to expand théndian Acttaxation provisionsBenoit and latefTuccarq have argued faa
treaty right to tax exemptiomith the former case reaching no definitnaio regarding that
guestion, and the latter, having yet to proceed to the Supreme Court of Canada, where the
assertion of a treaty right to tax immunity will inevitably be decideid.this tension between
recognizing a mere statutory provision and themakto ground tax immunity in a trului
generistreaty relationship that the court has historically dismissed without due consideration.

As thisjurisprudential history demonstrates, attempts to articulate the Parliamentary intent
in thelndian Acttax provisions is slowly edging toward recognition of a treaty right to tax
immunity. Not in our wildest dreams should that suggest that the Crown will desist in taxing
Indians. Rather, it may be an indication thatgbgtical commitment oimany successive
governments, as well dise call of every major report, inquiry, and commisslarot the least of
which includes RCAP and the Final Report of the RR@6r the Crown to renew its treaty

relationship with Indians, will be acted upaith honour and integrityTax immunity accorded
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Indians is but a small potential facet of that renewed relationship. Movement in this direction is
consistent withwhat the courts hawatated to béhe purpose of the tax exemptidmamely
protectiomN but itis also consisterwith the Honour of the Crowand its treaty obligations,
international law, and CanadaOs recemingitment to implement the United Nations Declaration
on the Rights of Indigenous Peoples (UNDRI#Most importantly, whiléhaving been
excluded from most of Canadg(risprudence considering the rights of Aboriginal peoples and
the CrownOs responsibility to thenspageneridax regime, based on a natitmnation
relationshipjs consistent with the OAboriginalO perspective of treatiesanglresponsibility.

The case study discussing Kapyong, in Winnipeg and Teé\NATvee Base, in New Zealand

is both a comparison and a contrast. The historic and legal circumstances of the land claims in
both countries, along with the political and public responses to IndigeeoptesO economic
aspirations, are astonishingly similar. The contrast, however, is that Waiata was able to
move forward to realize phenomenal economic (and cultural) success@sgy started from a
settlement package of 170 million dollars in 298nd experienng significant economic
setbackslong the way, in July 201%VaikatoTainui assets surpassed one billion dolf4fs.
This economic trend continues for the iwi, with a-smahing ceremony in March 2017 to
commence the building of itsiggest venture to date: an inland grdiefd port>’® Treaty 1
Nations, however, remain in limbo, with no immediate resolution to their outstanding land
claims or the future dhe Kapyong land, and no immanent prospects for expanding their

economic partipation in the larger Canadian economy.

>’ UNDRIP supranote 127.

"7 Anne Gibson, New Zealand Herald, OWaikaainui tops $1b in assetsO, 2 Jul 2014,
online:<http://www.nzheraldanz/business/news/article.cfm?c_id=3&objectid=11285705>.

"8 MInia Clarke, M!ori Television, OWaikato Tainui begins build on Ruakura hubO, 28 Marchsi€)18rline:
<http://www.maoritelevision.com/news/regional/waikasainuibeginsbuild-on-ruakurahub>.
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The mutually cooperativétreatyN relationship with Aboriginal peoples that Canada can
and must aspire to live out will find inspiration in New ZealandOs examplementation of
theTreaty of Waitangdid not cane quickly or easily. The initial efforts at implementation in
1975 began as proactive claims to prevent further injsfides was quickly followed with an
amendment in 1985, to include retroactive claims, including the first settlement with Waikato
Tainui, as discussed abova.his discussion of théreaty of WaitangPrinciples,Carwyn Jones
notes that the High Court tends to apply Tineaty, even in cases where no explicit reference is
made, OBecause the treaty was so fundamental to New Zealay, soeicourt found that
treaty principles ought to shape the interpretation of legislation that impacts upon treaty
interests.B¥’ Jones further explains that this is consistent with the Indigenous (M!ori)
perspective:
OUtu is about restoring balaficeot anly by reciprocating the presentation of C‘)‘goodg') gifts
(food stuffs, items of clothing, tools, luxury items) but also by responding to ObadO gifts
(insults, thefts, other offences)E.[Hirini] Mead suggests a number of questions that may
be relevant to ask iorder to determine an appropriate form of utu when a breach has
occurred, including: Who is implicated in the breagfi?at was the reason for the breach?
Was harm intended? Or was the intention to benefit pe@ptethose responsible for the
breachassess the likely effects on others before taking acith?
These are the questions Canadians, Parliamentarians, and Canadiasl©aldtbe asking, as
opposed to devising a legal justification to infringe on treaty and Aboriginal Fijfitee court
shauld be askingAre the best interests of First Nations peoples considered in allowing Treaty
right infringement, ors seeking minimalmpairmentsufficient? Would any relationship, treaty
or otherwise, survive if doing the minimum was the standard?

Whathas become clear is that Canada needs a new story, one that begins long before 1876

and the enactment of thedian Act and moreover, one that responds to the voice of Aboriginal

> Jonessupranote 395 at 19.
> hid at 76.
%81 As per theSparrowtest,supranote 13.
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peoples themselveas Richard Degjato points out regarding legal storytelj: OThe dominant
group justifies its privileged positidny means of stories, stock explanations that construct
reality in ways favorable to it® The Treaties provide a place to start, and in true Indigenous
story-telling fashion, have many facets andnyidessons, which without thendi@inishes the
conversation through which we create realiyd] construct our communal lives®These
counternarratives are not cultural relics, but they hold the means by which colonized nations
might @Qvoidintellectual apartheid>® Delgato waes poetic in his call to pay attention to the
stories of the Ooutgroupg@:egal storytelling is an engine btdlthurl rocks over walls of sl
complacency that obscure the view out from the citadel. But the rddieval messages tied to
them that the defenders cannot help but read. The messages say, let us knock down the walls, and
use the blocks to pave a road we can all walk togetf&Fiils is a far more inspiring goal for
the Canadian state than fa€llitatethe ultimate reconciliation of prior Aboriginal occupation
with de factoCrown sovereignty®® The latter simply appears to be the continued policy of
forced assimilation. Theonstrictive interpretation dhdian Acttaxationprovisions discussed
herein isathin, but powerful wedge that advances this goal in the economic realm. According to
DOArcy Vermette:
Try as Aboriginal scholars and commentators might to encourage Canadian courts to
approach their relationship with Aboriginal peoples in a diffemsor;colonialist light, it
appears that very little listening is taking place. Instead, courts adopt language and propose
concepts that appear enlightened on their face but that actually are limited to formalizing

the process of colonizatiofi’

Even a courthat is listeningypically relies onncrementathange, therebgnsuringthat the

*82Richard Delgato, OA Plea for NarrativeO, (1989) 87 Mich L Rev 2411 at 2438 (footnotes removed).
583 i

Ibid at 2439.
*%|bid at 2440.
% |bid at 2441.
86 TakuRiver Tlingit First Nation v British Columbia (Project Assessment Direc094 SCC 74, at para 42.
*87\/ermettesupranote 402 at 56.



status quas retained for as long as possilHer First Nations, this means continuing
dispossession of their traditional lands, economic exclusion, amidbien of culture and
identity. The generational impact of yearsprgjudiceis accumulatingnto a long, slow death of
First Nation identity and vitalitywhich furtherprivileges the colonizer, his laws, and his
worldviews.lIt is a tried and true stregy, bu not a very honourable one.

Treaty implementation, on tlegher hand, is not fdhe faint of heartit requires great
vision,immense couragend a little creativityWith thelegal and morahecessityof situating
Aboriginal perspectivesn at least the same level as discourses promoting assimitagon
potential of thespace created by the courtOs invocatisuiaenerisis greatThus,to extend
this term to taxation provisions is not unreasonable. Instead of loathing the Crosatids oses
of sui generigo limit treaty and Aboriginal rights, perhaps Aboriginal people should be filling
this space with their owsui generisunderstandings of their place in the treatatiehship,
including ascribing theisui generisnterpretaion of theOpurposeO to the (presémdjan Act
tax provisionsBy advancing a more fulsome argument, one which is aided by adequate
resourceso research historic contexts of treati@sdis received by the court willing to apply
theNowegijickprinciples, the considerations raisedSackaneyuestions that must be heard by
thecourt and by this natiotunderstanding the treaty relationship is where reconciliation begins.

In conclusion, | turn once again RobertsorandBallantyne As discussed, the pellants
in these cases were all engaged in fishing in the traditional territory of Treaty 5. | take a
particular interest in this fact, as an urban, yet status Indian, whos@gratgrandfather, Chief
Jacob Berens, signed Treaty 5 in 1875. A propawhtextualized inquiry into the Ohistoric and
purposiveO interpretation of my treaty righiss” -vis taxation, requires a through study of the

abundance and prosperity experienced by my ancestors at the time of signing our Treaty. As
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Maureen Matthews points out: Olt has been argued that when [Treaty 5 Nations] learned to
exploit the richest of these fistes about 800 BC, the population of the ancestors of the
Anishinaabeg mushroomed and that their technical achievement in doing so was second to none
in aboriginal North America® This is the abundance that was envisioned to be ours in this new
Treaty rehtionship with the European settlers. Clearly, this iaraa that requires greater

attentionandfully informed cultural contextualization.

88 Maureen Matthews & Roger Roulette, OGiigoowag zhigwa NoojigiigooOiweg: Fish and Fisheries in the
Pimachiowin Aki ReginO, (2011), Discussion paper for the Pimachiowin Aki UNESCO World Heritage Site Bid,
on file with author, at 2 (notes removed).
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