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ABSTRACT
Globalization and integration ofmarkets has increased the volume of intemational traffic
ofboth goods and people at an accelerating pace. But the epidemiology ofdiseases has
managed to keep pace with globalization. In particular, with their new light speed
mutability, diseases such as the avian influenza (H5N1), have become ¿ serious threat to
humans. In response to the threat of an avian flu pandemic, the intemational community
has formulated strategies to improve surveillance, detection, reporting and containment óf
the disease. But these strategies fail overlook two economic realities that can render
them ineffective. The success of the cunent intemational strategies hinges entirely on the
cooperation ofpoultry farmers. Yet, the strategies fail to create adequate incentives for
poultry farmers to disclose infected livestock. For the individual poultry farmer in
developing countries, the govemment's compensation fo¡ culled livestock is inadequate
and does not inspire timely reporting. At the intemational level, countries that are honest
enough to disclose infected livestock are not rewarded. Rather, they are punished for
their candor. Importing countries use cases of infection to justifu imposing blanket bans
ofthe reporting nation's livestock. The economic havoc of such bani is even more acute
for developing or hansition economies. Furthermore, lengthy and inefficient dispute
settlement by the wo¡ld rrade organization further discourages such countries from
reporting cases ofavian influenza. creating a globally funded compensation scheme and
streamlining the international trade dispute settlement process could help facilitate the
success of avian influenza containment strategies.
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INTRODUCTION

The current strain of the avian influenza, H5N1 poses an imminent and serious threat to
the health and economic welfare

ofthe world's population. The successful containment

of the disease within the animal population is essential to prevent its transmission to the
human population and thereby avoid a full blown pandemic.

However, an examination of the cur¡ent intemational avian flu containment strategies
reveals that regulation ofinfectious diseases is an extraordinarily complex endeavor.

successful implementation ofthese shategies requires the coordination and cooperation

of several international and national agencies, with overlapping roles and jurisdictions.
This examination also reveals that two major flaws in these strategies have the potential
to jeopardize successful containment of

H5Nl

.

Intemational laws mandate countries to report incidence ofavian flu infection in animals
to the lead technical intemational agencies, However, a failure to provide adequate
compensation schemes to reward farmers for disclosure ofinfected livestock, tends to
suppress discovery and delay containment of the disease in the animal population. This
is particularly risky in developing countries, where the potential for spread of the disease

to humans poses the highest risk.

At the level of intemational trade, a nation is similarly discouraged from reporting the
presence of the disease to avoid being subject to reactionary import bans. The \Vorld

Trade Organization created the Sanitary and Phyto-Sanitary A$eement to protect the
health and safety ofconsumers and prevent the spread of harmful diseasse to domestic
plants and animals, The SPS Agreement \¡/as intended to provide a balance between open
trade and the right ofsovereign nations to determine their own standard ofhealth

protection. In practice, however, the World Trade Organization's (WTO) enforcement
of the SPS Agreement is ineffective and inefficient. This erodes faith in the IVTO's

ability to punish trade protectionism thinly disguised

as SPS health measures. Thus, the

intemational trade laws tend to inhibit or delay reporting ofavian influenza by affected
nations, which in tum increases the opportunity for the disease to spread to the human

population.

Although there is no perfect solution, an examination of these two problems helps to
identifu where improvements can be made. It is suggested that a globally funded
compensation scheme

will

encourage farmers to report infected livestock and support the

success of intemational disease containment

plans. In addition, changes to the World

Trade Organization's dispute settlement process, including an expedited review of import
bans invoked under the SPS emergency health provision,

will inspire nations to be more

forthcoming about the presence ofhighly infectious diseases, When attempting to
contain a disease that has the potential to become a full blown pandemic, such as the

H5N1 strain of avian influenza, it is imperative to create a regulatory environment that
encourages self-disclosure by affected individual farmers and

nations. Strengthening

disease management plans with supportive intemational compensation schemes and

intemational trade regulations will place the intemational health community in the best

position to conquer not only H5N1, but other newly emerging or re-emerging infectious
diseases which have the potential to become human pandemics.

CHAPTER

I:

The Dorvnside of Globalization: Globalization of Disease

The impending threat of highly infectious diseases, such as the H5Ni strain ofthe avian

flu, has reverberating effects on the landscape ofinternational health, trade liberalization,
and the economic progress ofdeveloping nations.

Globalization and integration of markets has increased the volume of intemational traffic
of both goods and people at an accelerating pace. But we are also bearing witness to one
of the unforeseen downsides ofsuch integrationr.

It

seems that the epidemiology of diseases has managed to keep pace

with the rapid

change in trade liberalization. In particular, with their new light speed mutability,
diseases such as avian influenza, have become a serious threat to humans.

"With

a large and growing volume of regional and international trade in livestock
and livestock products and the rapid movement oflarge numbers ofpeople across
continents through air havel, several emerging infectious zoonotic diseases are
spreading widely and quickly over large geographical regions. These have a wideranging impact on the livelihoods of farmers, regional and international trade, food
safety, public health and intemational travel and tourism.2"

In other words, improved access to travel and global integration ofeconomies has also
eased the

I
Challenge

ability of infectious diseases to spread from nation to nation. A brief review of

K. Käferstein, Y. Motarjemi, and D. W. Bettcher, "Foodbome Disease Control: A T¡ansnational

"

(Octob€r-December 1997) Emerging Infectious Diseases, 3:4.

t

FeO, Ol¡ A WHO, "A Global Strategy for the progressive Control of Highly pathogenic Avian
Influenza (HPAI)" (November 2005) online: FAO
at I0.

<http://w\r'rv.fao.org/adAGÆ

the history and science behind this disease

will help understand exactly why this

disease

poses such a threat to the human population.

1.1 The History of ihe Current H5NlCrisis
Infectious diseases are the number one killer ofhuman beings worldwide3 and thus pose
the greatest threat to global health. But the current outbreaks of the avian influenza virus
pose a particularly dangerous threat. Of the 1,500 microbes that can cause diseases to

humans, influenza holds the title for overall mortalitiesa. In a given year, the garden-

variety strain of the flu claims more than 1 to1.5 million lives, from influenza or
influenza-related complications. In short, influenzas pose one of the greatest threats to
the human population.

The cunent H5N1 flu is one of fifteen strains of the avian
1997, where

flu. The virus first surfaced in

it took the lives of six humans in Hong Kongs. At that time, the

disease was

believed to have been effectively contained with massive culling of the bird population to
prevent its spread to neighboring countries. However, this was obviously not the case, as
the latest crisis was re-ignited by an outbreak on a chicken farm near Seoul, South Korea

3

Osterholm, Michael T., "Preparing fo¡ the Next Pandemic,, (2005), online: Foreign Affain

<http:/ vww.foreignaffairs.org/20050701faessay84402/michael-t-osterholm./preparing-for-the-nextpandemic.html> at 2.
ntb¡d..
5

"Afte¡ its frst detection in 1996 in Guangdong province, the disease broke out in Hong Kong in
1997. The disturbing event ofthe 1997 epidemic was the transmission ofthe disease to humans (conhrmed
in l8 people), leading to the deaths of 6." See "Avian Influenza - Background: History of the H5Nl Virus
CÍculation in Southeast Asia Before 2004", online: FAO
<http://Þrl'l¡¡.fao.ore/AG/AGAInfo/subiects/enihealtlÌ/diseases-cardVavian

bq.html.

in December 20036. Once again, mass culling ofthe infected birds was thought to have
successfully cufailed the spread of the disease.

Despite these best efforts, the virus managed to spread quickly throughout southeast Asia

in 2004 and 2005, Most alarmingly, in just three short months from February 2006 to

April 2006, the

disease rapidly diffused into 32 countries, located in

and the Middle East, with cases of infection in

Africa, Asia, Europe

wild or domestic birds, or both7.

"The deadly bird flu virus has spread at lightning speed over the past tkee months,
infecting birds in 30 new countries - double the number previously stricken since
2003, the U.N.'s bird flu point man said Tuesday.
This is a really serious global situation," D¡. David Nabano the U.N.,s chief
coordinator for avian influenza, told reporters in Beijing. ..During the last three
months globally, there has been an enormous and rapid spread of H5N1.E','

"This development marks the fastest and most extensive geographical spread ofany
highly pathogenic avian influenza virus recorded since the disease was first
described in 1878."e

The World Organization for Animal Health (OIE) keeps the most up to date records on
countries reporting incidence of H5N1 among its bird populationro. To date, hundreds

of

6

WHO, "Avian Influenza Fact Sheet" (15 January 2004), online: WHO
<þ1p/¡¡4vw.who.inUcsr/donl2004 01 I 5/en/>.
?

WHO, World Health Assembly, 59ù Sess., Strengthening pandemic-influenza preparedness and
response, including application ofthe Intemational Health Regulations: RepoÍ by the secretariat, wHo
Doc. A5914 (24 April 2005), online: U¡HO <hup:/ vww.who.inr/qb/eb

c4+4Þ.
8

Mason, Margie, "U.N. Notes Alarming Speed of Bird Flu', The Assocíated ptess (4 April 2006),
online: Las Vegas Sun
.

<htÞ://rvwrv.lasvegassu

e

Supra, nole 6.

r0

OIE, "Update on Avian Influenza in A¡imals (Type H5): Most Recent Official Repofs', (27

March 2006), online: OIE

<http://rvrvw.oie.int/dow@a.htm>.

millions of domestic birds have been infected and culled in an attempt to control the
spread ofthe disease. Nevertheless, the disease has still managed to spread to humans.

Although the toll on the human population is considerably smaller, nonetheless, the

wo¡ld Health organization (wHo) documents 241

cases of humans infected by H5N1,

resulting in 141 human deaths.ll

out of a possible six

Phases of Pandemic

Alert, the wHo currently ranks the avian flu

crisis at Phase Three, with Phase Six representing a full human pandemicl2. phase Th¡ee
indicates that there have been a limited number of cases of human to human transmission

of the avian flu. Although the current avian flu situation is not officially a full blown
crisis, it has the potential to evolve into a pandemic. An understanding of how the avian

flu mutates and transmit to humans will illuminate why, nevertheless, the current
situation is considered so precarious.

1,2 Epidemiology of H5N1: Global Strategy is Required
The previously mentioned statistics emphasize how, despite current efforts at

containment, the H5Nl is proliferating among the avian population at an alarming and
unexpectedly rapid pace, across the globe.

rr

WHO, Epidemic and Pandemic Alert R epsonse, Cunulqt¡ve Nunúer of Confrnred cases
Avian Influenza A/(HSNl) Reported to WHO (23 August 2006), online:
http://www.$'ho.int/csr/disease/avian_influenza./country/cases_table_2006_08 23le¡r/index.html.
l2

of

WHO, Epidemic and Pandemic Alert and Response, ,,Curent WHO phase of pandemic Alert,,
(November 2005), online: <http://\r
>.

vw.who.int/cs

The latest strain ofthe avian flu, H5Nl, is a considered a global threat to human health
because of the volatile combination ofnumerous factors, which are briefly explained

in

the following sections.

Zoonotic Disease
H5N1 is a strain of the avian flu that readily mutates, through a process called antigenic
shift or reassortment, and can thus jump the species barrier from poultry to humansr3.
Although, at present, the species barrier is still significant and the disease cannot easily
pass from animals to humans, the fact remains that the disease is constantly mutatingla.

with every case of a human contracting

the disease, there is the risk that

it

can mutate

into a strain that is easily transmissible between humans, which would lead to a full
blown pandemic.

13'Ofthel5avianinfluenzavirussubtypes,H5Nlisofparticularconcemforseveralreasons.

H5Nl mutates rapidly and has a documented propensity to acquire

genes from viruses infecting other
animal species". See WHO, "Avian Influenza Fact Sheet,,(15 January 2004), online: WHO

<httÞ:/

r.\À.w.who.int/cs¡/doú

.

Influenza viruses contain eight genes, packaged loosely in protective proteins. Its mutating ability
arises from the fact that it reproduces sloppily. That is, its genes easily fall apart and absorb new genetic

material f¡om its host when reproducing. see Laurie Garett, "The Next pandemic?', (July/Aueust)005),
online: Foreign Affai¡s <http://www.fo¡eisnaffaiß
pandemic.ht¡nl> at 4.

"over the last several decades an average of one nervly emerging disease per year has been
identified, of which 75% have been of the zoonotic twe. Thet transboundary nature highlights that no
country can count itself exempt from such diseases." see FAo, oIE & wHo, 'A Global straìegy for the
Progressive control of Highly Pathogenic Avian Influenza (HpAl)" (November 2005) online: FAo

<http://$",rr'w.fao.orøaelAG
ta

Suprunole4 at2, See also.srrpra note

at I

10.

Highly Pathogenic, Contagious & Transmissible
A highly pathogenic form of the avian flu, H5N 1 is cha¡acterized by sudden onset,
severe illness, and rapid death, with a high mortality rater5. The mortality rate in the

avian population is between 75 and 100%;o. Among humans, it has a mortality rate of over
50%.16 Thus, once contracted, the chances of survival are

low. The

stakes are high

with

this disease, and time is ofthe essence in containment ofsuch a highly contagious and
lethal disease. Preventing the spread of this disease to humans should be the focus

of

disease containment shategies.

This disease can also be readily transmissible without an animal host. It has evolved into
a strain that can

absence

now survive in chicken feces and the meat ofdead animals, even in the

ofblood flow

and

living cellslT. The hardiness of this disease increases the

likelihood of transmission of the disease fiom equipment to both animals and humans,
particularly so in backyard poultry farms with unsophisticated veterinary practices.

Higher Susceptibility in Domestic Poultry
The fact that "domestic poultry, including chickens and turkeys, are particularly
susceptible to epidemics ofrapidly fatal influenza"rs adds significantly to the risk that
the disease could become a pandemic for humans. Unlike migratory bìrds, domestic

poultry have a greater chance ofbeing infected and killed by this strain of the flu.
Therefore, particularly in developing countries, with unsophisticated animal husbandry
I5
t6

t7
18

Avian Influe¡za Fact Sheet, srp,? note 6.
Supra, note 5.
Supl,q,

îote

13, at 6,

Avian Influenza Fact Sheet, sapr?, note 6.

p¡actices and close daily contact with poultry, the likelihood of transmìtting the disease to
humans inc¡eases.

Unpredictable Proliferation
Unlike the spread ofBSE, the disease vector in this

case has wings,

making it capable of

easily spreading to remote locations. The disease can be easily spread by wild birds that

follow migration pattems which scientists admit they cannot predict with any degree of
certaintyre. This is because mìgration pattems are dependent on a myriad of variables,
such as, the strength ofprevailing winds, the availability

offood and nesting or resting

habitats. All ofthese variables are themselves subject to further capriciousness, such

as

environmental changes brought about by global warming.

Any change in the environment, at the wrong time, in an infected country, could be the
spark that lights the spread of the disease. For example, Indonesia is a country notorious

for its inability to contain the disease within its widespread backyard poultry farms2o. In
iv4.ay 2006,

in the midst of H5N1 outbreaks, Indonesia was also hit with devastating

earthquakes. This natural disaster further compromises food, shelter and basic health

Ie

Rosenthal, Elisabeth, "spread of Bird Flu: Experts are Pu zzled" Internqtional Herald Tt ibune

March 2006).
2¿

Ben Wasserman, "Update 4: WHO Conhrms Six More Bird Flu Cases in Indonesia (30 May
2006), online: Foodconsumers.org
<http://www.foodconsume
h&s!>.

t0

(l

security of its citizens2l. Lack ofaccess to health and shelter security increase the
chance of transmission

ofa zoonotic disease to humans and the scarcity offood further

discourages citizens f¡om reporting infected

poultry. Indonesia is a powerful example of

how the current precarious H5N 1 situation can be easily ignited into a full pandemic.

History of Recurrence
Historically, an influenza pandemic is expected to occur three or four times a century22.
In this century, there was the devastating 1918 Epidemic, which claimed 40 million
human lives, followed by two lesser epidemics in 1957-1958 and 1968-1969. Although

it is difficult to predict when the next epidemic will occur, experts believe that another
one is "inevitable and possibly imminent23". so the unexpectedly rapid proliferation
the latest avian flu virus is an ominous harbinger that perhaps this strain

of

will, in fact,

evolve into the next human pandemic. Even more disturbing is the fact that scientists
have found evidence of genetic similarities between the 1918 virus and the current

strain. with

a

H5Nl

significant increase in the world's population and intemational travel since

1918, the possibility of a recurrence of the 1918 epidemic would result in a significantly

higher death toll.

2r

Brummit, Ch¡is, "Intemational Efforts to Provide Indonesian Earthquake Relief pick Up pace,,
CBC News (31 May 2006), online: CBC News <htto://www.cbc.ca./cp/wo¡ld/060531/rv053l56.htrnl>.
22

"Based on historical patterns, influenza pandemics can be expected to occur, on average, three

to four times each century rvhen new virus subtypes emerge and are readily transmitted from person to

person. However, the occurlenc€ of influenza pandemics is unpredictable. In the 20th century, the great
influenza pandemic of l9l8-1919, which caused an estimated 40 to 50 million deaths worldrvide, rvas
followed by pandenics in 1957-1958 and 1968-1969. Experts agree that anoth€r influenza pandemic is
inevitable and possibly imminent." Supra, note 6'3 lbid.

1t

Scientific Uncertainty
scientists studying the virus have discovered some other alarming qualities about this
disease, without being able to

fully comprehend their ramifications. Alarmingly, since its

first appearance in 2003, scientists have now discovered that the virus has evolved into
two distinct strains, potentially increasing the risk to humans and complicating the search
for a vaccine24. H5N1 is a disease that is rapidly mutating, becoming stronger and more

difficult to combat with a human vaccine. Altogether, the world is grappling with

a

disease that is lethal, highly mysterious and scientifically unpredictable, making its

containment within the avian population all the more imperative.

In summary, what makes the current avian flu crisis so foreboding is the potent
combínation of all of these variables. one or two of these factors alone might not make
the prospect of a human influenza pandemic so imminent. But

it

is the simultaneous

convergence of all ofthese conditions that makes the possibility of an influenza
pandemic so alarming. A small change in any one of the variables can be the catalyst that
ignites the avian flu epidemic into a full human pandemic. It emphasizes how important

it is to contain the

disease

within the animal population to prevent its spread to humans.

A brief examination of the toll of past influenza pandemics will highlight why it is so
important to create avian flu containment strategies that are effective.

2a

'Bitd Flu Toll Rises Past 10O-mark,' BBC News (2lMarch 2006) online:
httn://nervs.bbc.co.uVl /Ti/rvo¡ld/europe/4830046.stm,

12

1,3 Death Toll: The Fourth Horseman
The last major influenza epidemic was in 1918, where some 20 to 50 million human lives
were taken in under two years2s. Also known as the Spanish Flu, the I918 epidemic was
conside¡ed the greatest global disaster to date, claiming a fifth of the world's population
in just 18 months. In fact, the 1918 pandemic also started as abird flu that jumped to the
human population26. The Great War was believed to have contributed to the rapid spread

of the disease, due to the mass movement of men and goods aboard ships.

Given an increase in the human population, population density and globalization oftrade,
the avian flu has the potential to wreak exponentially greater havoc than the 1918

epidemic. A conservative estimate by the World Bank pegged the potential cost of an
avian flu pandemic at $800 billion per yeaf7. The Bank also estimated that a pandemic

would reduce global gross domestic productionby 2%u Finally, a survey by the World
Economic Forum revealed that the avian flu crisis was ranked as the number one risk
conceming multinational businesses and national leaders, with bioterrorism ranked as

25

Billings, Molly, "The lnfluenza Pandemic of 1918,'(June 1997), online: Stanfo¡d University
<h!!pl&irus.slêúold.eddudd>.

'6 'Th" 1918 Flu Virus Recreated,,, online: A Science Museum of Minnesota Community
<http://ltc.smm.o¡eô
>.
27

WHO, "Aviao Influenza and Human Influenza pandemic: Summary Report', , Meetitlg on Avia.n
InJluenza ønd Huntan Pøndentic Influenzø (held on 7-9 November 2005), online: WHO
<http://wrvw.who.int/mediacentre/events/2005/avian
[Summary Report] at 10.

influenza./summary ¡eport Nov_2005 meetins.pdÞ

"The World Bank estimated that the next pandemic might cost the wo¡ld economy US$ g00
billion within a year. ... Moreover, the vi¡us had established its strongest foothold in small bacþard flocks
in rural and periurban areas, where control was most difficult, opportunities fo¡ human exposu¡e were
greatest, and most human cases bad occuned to date." See

t3

S¡r

nnnty Report, ibid., at 10.

second.28 Thus, the current avian flu situation poses a dire threat to global health and

intemational economic and political stability.

The tsunamic effect ofan influenza pandemic is even more potent in light of the cunent
state of most healthcare systems. The healthcare systems of developed nations are

already overtaxed, resulting in cost-cutting, lengthy waiting periods and a lack of medical
persormel to treat existing ailments. The surge of cases brought on by an avian

flu

epidemic would further strain the economies of industrialized nations. The fledgling
healthcare systems of developing countries, already struggling with AIDS, malaria and

tuberculosis, would simply collapse2e. The ¡est of the world would be forced to deal with
the aftermath.

In short, the avian flu has the potential to decimate the human population, disrupt the

flow of intemational trade and cause a tectonic upheaval in the world's economy. It is
therefore imperative that current containment strategies are supported by the intemational
community3o and ensure that intemational t¡ade rules are consistent with their objectives

28

Toby Poston, "Counting the Cost

of Bi¡d Flu" BBC Nervs (17 February 2006), ontine:

BBC News

2e

Ed Stoddard, "Bird Flu Virus Found in Nigerian Chickens,' Reaters (10 March 2006), online:
iol.co.az <http:/
. See
also David L. Heymann, "The Evolving Infectious Disease Th¡eat: Implications for National and Global
Security" (July 2A$) 4:2 Journal ofHuman Development ar 191-207. See also Laurie Carrett,,,The Next
Pandemic?" (July/Aueust 2005), online: Foreign Affairs
<http://www.foreienaffairs.ors/20050701faessav8440l-pl0/laurie-ean€tr/the-nextpandemic.html>.

vww.iol.co.zdh

30

David P. Fidler. "Germs. Governance. a¡d Global public Health in the Wake ofSARS" (2004)
113:6 J. Clin. Invest. 799 at 799-804. See also Dennis G. Maki,.SARS Revisited: The Challenge of
controlling Emerging lnfectious Diseases at the Local, Regional, Federal, and Global Levels" (2004) 79:l I
Mayo Clin. Proc. 1359 at 1359-1366.

1.4

to ensure their success3l. Previous containment approaches are no longer adequate and
must be updated to ensure they are compatible with changes in intemational trade and
disease epidemiology.

1.4 Past Strategies Àre Insufficient
The previous sections explain why a global strategy is required for a species-jumping and

highly contagious disease such as the avian flu. The potential toll on human lives and the
world's economy require that any such strategy should focus primarily on preventing
spread

ofthe disease from the avian population to humans. Thus, containment ofthe

disease among birds requires an approach that is timely, responsive and effective,
regardless of which country outbreaks

ofH5N1 occur.

Previous infectious disease management plans will not suffice, as they were intended for
diseases easily conhollable by simple measures such as quarantine and border controls32.

With the increase in intemational traffic of humans and goods brought on by
globalization, such mechanisms are simply not agile enough to restrain a virus as mobile,
mutation-prone and widespread as H5N1. In light of H5N1, the intemational community
has created new disease management plans which

will

be examined in the proceeding

3r

"T¡ade must take into account public health issues, including disease control & avoid blatant
p¡otectionism under guise ofhealth ... " See Douglas W. Bettcher & Derek yach & G. Emmanuel
Guindon, "Global rrade and Health: Key Linkages and Future challenges" (2000) 7g:4 Bull. world Health
Organ. 521 .
32

Buddhima Lokuge & Kamalini Lokuge, ',Avian Influenza, World Food Trade and WTO Rules:
The Economics of Transboundary Disease Control", Working paper (January 2005), online: Centre for
Govemance of K¡orvledge and Development
<http://cskd.anu.edu
20T ndeYo2j and%o2}W T Oo/o20 rules.p dÞ.
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chapters. An examination ofthese plans will help identify any weaknesses that
jeopardize successful disease containment. Pinpointing these weaknesses

will

responsible agencies to improve their approaches and improve the likelihood
successfu I disease containment,

16
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CHAPTER TWO: Manv Faces of the Chicken: Complex Cross-Sectoral Tapestry

Much of the difficulty in formulating an effective and comprehensive avian flu
management strategy is the sheer numbe¡ ofbureaucratic agencies charged with

regulating different aspects ofpoultry and infectious diseases33. At the intemational level
alone, these organizations have overlapping jurisdictions and are engaged in

joint

projects.

This is further complicated by the fact the intemational agencies must work to harmonize
the approaches ofnational govemments and non-govemmental organizations. Thus,

holding this'þatchwork" quilt of networks and partnerships together, with a cohesive
strategy, requires a tremendous amount of administrative energy.

"Given the zoonotic nature of the HPAI, and the complex interface between
farming systems, livestock trade, food safety and public health, a strong
intemational partnership among FAO, OIE and WHO will be continued. This
partnership will promote joint epidemiological studies, harmonize contingency
plans, and promote public awareness and share virus strains and other technical
information. A number of other partners will be involved, important among these
would be the private sector, NGOs and regional national agriculture extensions
systems (NARES), and selected wildlife organizations3a".

33

Tran Tinh Hien, M.D., F.R.C.P., Men¡o de Jong, M.D., Ph.D., and Jeremy Farrar, D.phil.,
F.R.C.P.,"Avian Influenea
A Challenge to clobal Health Care Structures"(December 2, 2004) 351:23

-

New England Joumal of Medicine, 2363-2365.
to

FAO, OIE & Vr'HO, "A Global Strategy for the progressive Control of Highly pathogenic Avian
Influenza (HPAI)" (November 2005), online: FAO

<htþ://w|w.fao.o¡g/aqlAc

.
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Put another way, this creates an overwhelming logistical tapestry, where any change
introduced by one agency inevitably impacts all the other organizations3s. A brief

overview ofeach organization's role will assist in understanding the relationship between
the lead technical health organizations and intemational health and trade laws in the

context of avian influenza control.

The Food and Agricultural Organization (FAO) and the World Organization for Animal

Health (oIE) are the two intemational agencies responsible for coordinating the animal
health component of avian flu containment. Their roles are explained in the following
sections.

2.1 Joint Work of the Food and Aericultural Oreanization (FAO) and the World

Organization for Animal Health IOIE)

Poultry

as

Food: Food and Agricultural Organization (FAO)

As a source offood for humans, live poultry and poultry products aro regulated by the
Food and Agricultural Organization. Founded in 1945, the FAO is the largest
autonomous agency within the united Nations system with 180 Member Nations plus the
EC (Member organization)36. Its mission is "to raise levels of nutrition and standards

of

living, to improve agricultural productivity, and to better the condition of rural
3'

D. P. Fidl"., "Microbialpolitik: Infectious Diseases and Intemational" (199g) l4 Am. U. lnfl
See also, B. J. Plotkin and A.M. Kimball,"Deóigning an lntemarional policy aud Legal
Framewo¡k for the control of Emerging Infectious Diseases: Fißt steps"(January- March 1997) Emerging
Infectious Diseases, Vol.3, No.1.

L. Rev.

l

36

FAO, "A Short History ofFAo", online: FAO

<http://wrvrv.fao.orsruNFA0/ab

.
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populations. Through its A¡imal Health and Production Department, the FAO advises
countries on good agricultural practìces, disease control and eradication methods to

protect the health ofboth animals and humans.

Poultry

as

Anirnals: The World Organization for Animal Health (OIE)

As an animal, the health of poultry is regulated by the OlE. The OIE is considered a
global veterinary organization that govems the health of animals and provides scientific
advice on appropriate veterinary practices and disease diagnostics.3T Unlike the FAO, the

OIE is not part of the family of United Nations organizations, but does collaborate
closely with the FAO. Its role has been described as,
"..the body that collects official information provided by countries, sets standards
and guidelines and issues recommendations on safety of intemational trade of
animals and animal products, on animal health and ,oonoses.38"

The OIE consists of leading scientists representing member countries. Collectively, these
scientists are responsible for setting intemational standards for safe manufacturing and
use of vaccines on animals, The OIE also establishes the intemational norms

for

certirying a country, region or individual poultry producer as having disease-free status or
how to regain disease-ÍÌee status after an outbreak. These intemational standards will be
discussed in greater detail in later sections of this paper, where they relate to the

intemational trade ofpoultry and artificial trade barriers. For the purposes ofthis section,

3i

OIE, "OIE Ob¡""tives", online: OIE

<htto://rvrvw.oie.int/end

38

>.

FAO, "Transboundary Admal Diseases on the Rise: FAO and OIE Strengthen Cooperation,,,
FAO Newsroon (25 May 2004), online: FAO

<hnp://wrvw.fao.o¡g/news¡
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>.

it is important to know that each member country

is obliged to report incidents ofavian

influe¡za to the OIE within 24 hours of detection3e. This notification requirement is
intended to accelerate efforts at disease containment and prepare other countries at risk

of

being infected. The ability of countries to comply with this obligation may represent one

of the key stumbling blocks to effective disease control. This obstacle is discussed in
greater detail in Chapter Four of this paper.

'With

respect to infectious diseases in livestock, and in particular with respect to the

current avian flu crisis, the work ofthese two organizations has become so integrated that

thei¡ roles will be discussed together.

In summary, the FAo and the olE work together to monitor outbreaks of the avian flu in
animals, advise on appropriate containment procedures, such as culling, vaccination and
quarantine as well as animal trade and husbandry policy and procedures.

Since 1954, the FAO has been battling transboundary diseases by providing leadership
and technical expefiseao. For its role in combating the avian influenza, the FAO best
describes its responsibilities as follows:

3eOlE,

Th" Terresl,'¡ql Anintal Heqlth Code (2005) online: World Organization for Animal Health
>, c.l.1.2, art. l.1.2.3:

<http://r¡Mv.oie.int/eneh

"Veterinary Administration to the Cenhal Bureau:
l. Notification from the Delegate of the country by teleg¡am, fax or e-mail, within 24 hours, of
any of the following events: a. fust occur¡ence of a listed disease and/or infection in a country or
zonelcompart¡nent; b. re-occurrence of a listed disease and,/or infection in a country or zonelcompafment
following a report declared the outbreak ended."
a0

FAO, "Enemy at the Gate: Saving Farms and people from Bird Flu',,
2005), online: FAO <http://ç'ç¡v.fao.orqlnewsro
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"In the avian influenza crisis.. .. FAO's roles are many: technical assistance, policy
advice, provision of laboratory equipment, protective clothing and training, agency
and donor coordination, contingency planning, technical information and
guidelines, and public advocacy. The Organization works hand in hand with the
OIE and, because of the tkeat to human health, with the WHO as well.ar"

That is, specific to the current avian flu crisis, the FAO has taken on several roles, many

in conjunction with the OIE, to attempt to contain the virus. Their projects are described
in the proceeding sections.

(i) EMPRIS

-

Livestock Program

(Emergency System for Transboundary Animal and Plant Pest Diseases)
Under its Animal Production & Health Division, the FAO has created the EMPRES-

Livestock program (Emergency System for Transboundary Animal and Plant Pest
Diseases). It was created in 1994, in recognition ofthe fact that food security
necessitates the protection oflivestock from diseases and preventing their spread to other

nationsa2. It describes its mission as follows:

"to promote the effective containment and control of the most serious epidemic
livestock diseases/T¡ansbounday Animal Diseases (TAD) as well as newly
emerging diseases, by progressive elimination on a regional and global basis
through intemational co-operationìnvolving Early Waming, Early Reaction,
Enabling research, Coordination""'.

o'Ibid.
a2

FAo, "EMPRES: About us", online:

<http ://u.$rv. fao. ors/AG/AGAInfo/prosrammes/eû/emÞres/about.html>.
43

<http://n n

FAO, "EMPRES: About Us: Mission", online:

w.fao.o¡s/Ac/AcÆ

>
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Basically, this program is the working arm of FAo's mission to coordinate intemational
monitoring and surveillance of animal disease outbreaks to ensure a harmonized
approach to disease control. The program also promotes animal disease research and

technical haining for veterinary specialists.

(ü) Joint Initiative between FAO & OIE: GF-TÀDs

under the EMPRES program, the FAo and the olE have entered a joint initiative, called
the Global Frameworkfor the Progressive Control of Transboundary Animal Dìseases

(GF-TADs) aa. The initiatiue is a formal recognition of an agreement between the FAO
and the OIE to combine their strengths in order to combat transboundary diseases,

including the avian flu. They will work together to help member countries to build their
veterinary and other infrastructural capacity, to provide technical support and to establish
programs to control specific diseases on a regional basisas.

To this end, the FAO and the OIE have created the ECTAD or Emergency Centre for
Transboundary Animal Disease in FAO Headquarters. Its role is to coordinate the
response at a global level. There are also several decentralised Regional Support units to

coordinate containment of major avian flu outbreaks or assist in preparedness activities in
areas

ofthe world that are considered particularly at risk.
# fAO
& OIB,'Global Framewo¡k for the progressive Control of T¡ansboundary Animal

Diseases (GF-TAD s)" (24 Mray 2004), online: FAO

<httÞ:/

yww.fao.orøaslAc

.

a5

OIE, Regional Representation for Asia and the Pacific, I'lte First Regional Sreering Contnti¡ee
of GF-TAD's irt Àsíøn and the PacíJìc (held on 7-9 Ma¡ch 2005), Notes, online: OIE <þtþ¡,/www.nasia.oie.int/topics/detail025.html>.
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(iv) Technical Training for Veterinary Parahealth Professional (FAO)
The FAO is able to provide, not only hands on training for veterinary persomel in
developing countries, but also publishes several manuals as a source of readily usable

information. The FAo has c¡eated

a preparedness manual

to assist countries that are at

risk ofhaving its bird population being infected by H5Nl to strengthen their veterinary
infrastructurea6. It also publishes ihe Field Mønual

þr

paraprofessíonalsaz for nations to

train their own para-health person¡el.

(v) Research on Ànimal Vaccines and H5N1 Epidemiology (FAO & OIE)
The FAO provides its members with a list of manufacturers and suppliers of the avian

influenza animal vaccines to facilitate containment ofthe disease. FAO scientists and
researchers have also joined forces with

oIE experts, to create a scientific network, called

OFFLU, which is devoted to sharing information and the latest disease epidemiological
information strictly on the latest avian influenza virusa8.

a6

Martn,V.,

er al., "Preparing for Highly Pathogenic Avian l¡fluenza: A Manual for Count¡ies al

tusk" (2006), online: FAO
<htto://rm'w. fao.o¡e/do
o7

cs

FAO,'Un Guid" pour

.

les Paravétérinaires au Vietnam: prévention et Contrôle de la Crippe

Aviaire dans les Petits Élevages de Volailles" (May 2006), online: FAO

<http:/fu"nry.fao.o¡e/Ac/Ac

.

a8

In 2006, in response to the avian flu crisis, the OIE and the FAo have created and endorsed a
joint nehvork ofscientific expertise specifically on the avian flu, called the oFFLU Nenvo¡k: Joint FAo &

OIE Nehvork on Avian lnfluenza. Devoted exclusively to studying and sharing scientific infomtation and
material on the avian influenza virus, the netwo¡k is intended to provide a pool of information to encourage
understanding and research on its epidemiology. It invites other credible resea¡ch instinrtions and
laboratories to become collaborating members ofthe netryo¡k. See ,,OFFLU: OIE & FAO Nehyork of
Expertise on Avìan Influenza", online: OFFLU <hthl://ryrvw.omu.netÞ.
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In summary, the FAO and the OIE are the lead technical agencies responsible for animal
diseases that pose a threat to human

health. The FAO is responsible for advising on good

agricultural practices and disease control techniques. The olE is responsible for setting
intemational standards on vaccination and safe housing and handling ofpoultry.
Together, they also provide technical assistance, equipment and training to diseased

regions. They also jointly oversee

a

scientific network that pools latest epidemiological

information and samples of the virus. Finally, the two organizations provide the latest
information on outbreaks in animals and containment efforts to the public. But, avian
influenza control is also complicated by the involvement of other intemational
organizations, such as the world Health organization and the world rrade organization.

2.2 Poultry

as a

Threat to Human Health: The World Health Organization (WHO)

As a disease vector, poultry poses a threat to human health. This makes it subject to
regulations by the World Health Organization. The WHO is ,,the United Nations
specialized agency for health whose mandate is the attainment by all peoples of the
highest possible level of health."ne The WHO is the intemational agency responsible for
creating strategies for the human component of avian flu containment. The WHO is
responsible for monitoring and providing alerts on outbreaks of human cases

of

infectionso. It also provides advice and assistance for wHo member countries to develop
adequate national surveillance and containment system.s! The WHO,s role in formulating

avian flu containment strategies is discussed in much greater detail in Chapter Three

ae

"About the WHO", online: WHO <b¡ptbn4{¡¿heri¡!øbeq/qd.
Council for Agricultural Science and i".hnology, -Globul Risk oflnfectious Animai
Diseases- (February 2005) Issue Paper No. 28.
50
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]DIA.

z4

of

this paper. For the purposes ofthis discussion, it is important to recognize that the

regulations and strategies of the WHO add yet another dimension of complexity to avian

flu containment.

2,3 Poultry

as a

Tradable Commodity: World Trade Organization (WTO)

The intemational poultry hade is a multi-billion dollar industry, involving some 84

million tons of trade in live poultry alones2. Any trade restrictions on poultry imports
created as a health protection measure are govemed by the Sanitary and Phyto-Sanitary

(SPS) Agreement, as part of the Vr'TO's treaties 53). Although at first glance, the WTO

might seem to only play

a peripheral

role in infectious disease control, in fact, the WTO

and the SPS Agreement play a pivotal role in avian

flu containment. When

a

WTO

member imposes an import ban against a country that has been honest enough to disclose
cases

ofavian flu in their poultry population, they may be violating intemational trade

laws. If the WTO does not settle trade disputes arising from animal diseases with
sufficient faimess to all parties, it can have the impact ofdiscouraging prompt reporting
of the disease5a. This in tum seriously hampers the success of disease containment plans.
The role of the WTO is discussed in greater detail in Chapter Four of this paper. For the
purposes of this discussion,

it is important to note that the WTO and the proper

52

However, in light ofconsumer reaction to outbreaks of avian flu, the FAO revised this statistic
and predicted this figure would be decreased by 3 million ton¡es. See',Poultry trade prospects for 2006
jeopardized by escalating AI outbreaks", online: FAO:
<http://wwlv.fao.ors/aslaeainfo/subjects/en/economicVfacts/poultrv

trade ieopardised ai.pdÞ..

D.Roberts, " Preliminary assessment ofthe effects ofthe WTO agreement on sanitary and
phytosanitary trade regulations" (1998) I Joumal oflntemational Econontc Law 3,377-405.
53

5a

Plotkin and Kimball, supra note 35.
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enforcement of intemational trade laws is crucial to sustain the goals of the contaìnment
strategies created by the FAO, OIE and the WHO.

2.4 Poultry

as a Source of Income

& Economic Development

For developing countries, raising poultry is a relatively inexpensive and sustainable
source

ofincome. In the agarian economies that characterize developing nations,

poultry is

a valuable source

ofprotein. It

also provides a 700% retum on their investment

that requires little maintenance, technology or educationss.

Ironically,

as

part of its mandate to facilitate food security for its members, the FAO has

p¡omoted poultry production as a means ofpoverty eradication in developing countries.
Under its Contribution of Livestock to Poverty Allevíation program, the FAO has

provided households with technical support and information to maximize their production
and profitability56. Focusing on small-scale backyard producers, this program is

FAO's

recognition ofhow poultry farming can "make a substantial contribution to household
food security by providing income, quality food, energy, fertilizer and assets in over g0
percent ofrural households in developing countries.57,'

55

FAO, 'Presentation on Chicken Economics,, online: FAO:
http://www.fao.o¡e/AG/AGAINFO/foto/2006/flash/chickenani.html. See also F¡ands Dolberg. , A
livestock develoPment approach that contributes to poverty alleviation and widespread imp¡ovement

of

nutrition among the poor' (Paper presented at the workshop 'Mal¡utrition in Developing óountries:
Generating capabilities for Effective community Action', held on 19-20 september 2001), 13:5 Livestock
Resea¡ch for Ru¡al Development (2001), online: cipav.org.co
htÞ://wvw.cipav.org.co/lrrd 13/5/dolb 135.htm. Also see T. Deesie & B. Ogle, ,Village poultry
Productions systems in central Highlands ofEthiopia' (Dec. 2001) 33:6 Trop. Anim. Health. prod.52l.
Jd

FAO, "Contributions ofLivestock to Poverty Alleviation',, online: FAO

<http://u.g'rv.fao.o¡e/Ac/AcÆ

>.
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2.5 Regulatory Sector of National, Regional and Local Governments
Further complicating this regulatory tapestry, within each country, there are
govemmental agencies that parallel the overlapping jurisdictions of the above mentioned

intemational organizationsss. And finally, there are numerous agencies at the regional
and local level that regulate matters of human health, veterinary care and agriculture

within each country. Once again, all of these agencies compound the administrative
complexity of implementing a single, cohesive disease containment effort.

Thus, it is evident that avian flu containment is an extraordinarily complex endeavor,

requiring an enolÏnous amount ofcoordination at the intemational, national and regional
levelsse. Similarly, effective avian flu strategies will need to be as nimble and agile as the
disease itself, yet comprehensive enough to meet the objectives

ofall ofthe institutions

involved. Implementing strategies that successfully achieve a balance between these two
interests is a considerable undertaking. This paper

will now tum to a more in-depth

discussion of the actual strategies formulated by these lead technical agencies in order to
evaluate their shengths and weaknesses and recommend improvements to increase their

effectiveness. Understanding the particulars of avian flu containment strategies is
necessary to

clariff how intemational health and intemational

trade laws can properly

provide support to the successful implementation of the strategies. A proper

5E

L.J. Kiog & N. Marano & J.M. Hughes, "ò¡ew partnerships Behveen Animal Health Services

and Public Health Agencies" (2004) 23:2 Rev. Sci. Tech.

se Hien

et

al., stpra note 33.
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understanding of the shategies will also help identiff practical ways of improving any

inefficiencies in these disease control plans.

z8

CHAPTER THREE: Current International Avian Influenza Strategies

3.1 Senior UN Coordinator of Avian Influenza
Given the complexity ofcoordinating the role ofseveral technical agencies to implement
avian flu containment, the United Nations has appointed Dr. David Nabarro60 as Senior

UN Coordinator of Avian Influenza to provide cohesive leadership and guidance. Dr.
Nabarro is being seconded fiom the WHO and is one of the most senior public health
experts in the World Health Organization (WHO).

He will be responsible for "ensuring a harmonised approach to address the concems for
human health and those relating to poultry production and the livelihoods ofproducers,
especially those in developing countries6r" with respect to avian flu containment. put
another way, Dr. Nabarro will be responsible for
"ensuring that the United Nations system makes an effective and coordinated
contribution to the global effort to control the epidemic ofavian influenza (or "bird
flu")......He will also ensure that the United Nations system supports effective
local, national, regional and global preparations for a potential human influenza
pandemic so as to reduce the human toll, as well as the economic and social
disruption, that this pandemic could cause.62"

-

In other words, the special coordinators role is to be the overall coordinator of the lead
intemational agencies, each dealing with a different aspect ofavian flu containment,
including, the FAO, OIE, the World Bank and the WHO. His role is to make sure that
UN Secretary-General, Press Release, ,,Secretary General Appoints Dr. David Naba¡¡o as
Senior UN System Coo¡dinator for Avian and Human Influenza,,, UN Doc. SG/d946 & SAG/399 (29
ó0

vwlv.un.ors/NewsÆ

September 2005), online: United Nations <httÞ:/
.
"' FAO, "Avian lnfluenza Control and E¡adication: FAO,s proposal for a Global programme', (17

March 2006), online: FAO

<http://qr¡¡w.fao.orp/eC/aGAlNf
62
lbìd.
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both the animal and human components ofdisease containment are syncopated and
consistent with each other.

3.2 Global Strategy for the Containment of the Àvian Ftu (FAO& OIE)

The FAO and the OIE have created several strategic documents to assist countries in
creating veterinary and disease management infrastructures that will best prevent the
spread of

H5N1. The primary document is The Global Strategy for Progressive Contt.ol

of Highly Pathogenic Avian Influenza (HPAf3), (hereinafter, Global Strategy) created in
conjunction between the FAO and the OIE, in consultation with the WHO.

(i) Global Strategy for Progressive Control of HPAI
This strategy represents the amalgamation of the FAO and OIE'S recommendation to
control and prevent the spread of the H5N1 virus in animals. It details the scientific,
veterinary and infrastructural components of containment, such as establishing
appropriate disease surveillance and monitoring agencies within each country. It also
outlines the administrative and logistical structure that needs to be created to coordinate
such a large and comprehensive international strategy, involving numerous stakeholders.

The strategy is broken down into the following 4 sections: coo¡dination and management

of an intemational response, capacity building in affected countries, promoting strategic
research on disease behaviour and vaccines and restructuring of the poultry industry.
63

Supra , note 34

,
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Under this strategy, the FAO will be responsible for coordinating the strategy via an

intemational network, operating through 6 satellite regional support units. The strategy is
intended to be implemented over th¡ee time frames: short term (1 to 3 years), medium
term (4 to 6 years) and long term (4 to 7 years).

(a) Coordinate and Manage the International Response

Along with the OIE, the FAO will provide leadership, in the coo¡dination and
communication between all stakeholders at both global and regional levels6a. They will
also coordinate communications between donor agencies, regional organizations, national

authorities and individual stakeholders.

For example, in Asia, many of the participating countries are members of the two major

inter-govemmental organizations (ASEAN and sAARC). In other regions, countries are
members

of coordinating

organizations such as: the Economic cooperation organization

(ECO), the Arab Maghreb Union (AMU), AU-IBAR (Afücan Union Interafrican Bureau
for Animal Resources), and the Southem Afüca Development Community (SADC).
Each of the organizations is committed to conholling transboundary animal and zoonotic
diseases65.

Ø
6s

lbid, at 20.
lbid, at appendix
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Both the OIE and the FAO will facilitate the exchange of information between
govemments and these networks to ensure that the latest data on outbreaks and
containment efforts is immediately available.

The FAO has also created 6 regional support units to ensure that regional and national
strategies are harmonized. The 6 regional units represent the following geographic areas:

Central Asia, the Middle East, North Africa, Eastem Africa, Westem Africa, and Eastem
Europe & the Caucasus region.

The FAO and OIE will also host a Global Early Waming and Response System

(GLEWS) to monitor the animal population and rapidly identify new outbreaks of the

virus. It will

use its information networks, from both formal and informal sources, to

identit/ the latest outbreaks and countries

at highest

risk ofinfection. This network will

include national reference laboratories and other scientifìc centers ofexpertise. The
network will also assist natìonal authorities to effectively respond to outbreaks by
providing the best available diagnostic support and tech¡ical advice.

(b) Capacity Building
As previously mentioned, through its Technical Cooperation Programme and in
collaboration with other donor-funded projects, the FAO has provided technical advice,
persomel and resource support to regions and countries undertaking avian flu control and
eradication. In total, it has provided $20 million to 87 countries affected by or at risk

5Z

of

H5N1 outbreaks to strengthen its veterinary, legal and institutional capacities for
effective H5N1 prevention or containment.

This assistance has included supporting the national govemment with activities such as:
development and implementation of avian flu control programs, conducting socioeconomic assessments on disease control strategies, preparation ofnational contingency
and emergency preparedness plans, recommend improvements to national disease

surveillance and information systems.66

The Global Strategy also identified the disease conhol options from which a countryspecific plan can be formulated, in collaboration with the appropriate national health

authorities. These disease control options can include a combination of: immediate
stamping out ofnew outbreaks, enhanced biosecurity ofpoultry farms, tighter control in
the movement

ofpoultry

and

poultry products, rapid and humane culling of infected and

'high risk'poultry, strategic vaccination and the separation ofuninfected poultry ftom the
diseased population6T.

More details on the exact nature of each cont¡ol measure are set out in the FAO,s
Recommendations on the Prevention, Control and Eradication of Highly Pathogenic

Avian Influenza (HPAI) in Asia, which is summarized in a proceeding section of this
paper.

6
67
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(c) Strategic Research
To understand the dynamics of the spread and persistence of H5N1 and evaluate the
effectiveness ofvaccines, the FAO and the OIE include a research component to the

Global Strâtegy. The goals of this research include understanding the role ofbackyard
poultry in transmission ofthe disease, promoting research on different types ofvaccines
and diagnostics tests and identifuing the major risk factors for transmission to humans6E.

A greater understanding ofthe behaviour of the

disease

will help improve containment

strategies for future outbreaks.

(d) Restructure the Poultry Sector
The Global Strategy also includes a component that encompasses restructuring of the

poultry sectors of affected countries6e. To this end, the FAO will conduct post avian
influenza studies to assess the socio-economic impact of H5N1 on the poultry sector and

individual (farmer) stakeholders. These studies are to take into account issues of human
and food safety and national economic development. The results fíom these studies

will

be used to improve on containment plans in other countries and to improve the recovery

of intemational marketing opportunities by affected countries.

To supplement the implementation of the Global Strategy, the FAO has created two
complementary publications. The following two documents address the main scientific
and technical issues on prevention, control and eradication of
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lbid, at26.
lbid, at24.
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HPAL Although they were

originally created to be used in Asia, they are still used

as benchmarks recommendations

for avian flu containment, until new guidelines are completed.

(ä) Recommendøtíons on the Prevention, Contt ol and Eradícøtíon of Highly
Pathogeníc Aviøn htfluenzø (HPAI) ín Asia7o

This document represents the FAO's best practices recommendations on the safe
standards and procedures for the proper diagnosis and control ofthe virus using vaccines.

It is intended to be used by national govemments experiencing outbreaks or preparing for
possible outbreaks. It recommends that each country adopt a different conhol strategy,
based on the degree ofpervasiveness of the disease and their given technical capacity,

The paper recommends using control measures such as stamping out, following vigilant

disinfection procedures and administration ofvaccines where necessary. It also
recommends additional measures such as movement control by veterinary and trade

officials and upgrading biosecurity on individual farms. Finally, it provides
recommendations on safe handling of contaminated equipment and livestock by tech¡ical
workers.

As previously mentioned, for those countries in greater need ofassistance in

implementing these recommendations, the FAO provides training and personnel to the
relevant national authorities.

70

FAO, Recommendations on the Prevention, Contol and Eradication of Highly Pathogenic
Avian Influenza (HPAI) in Asia (2004), online: FAO
<http://www.fao.ore/AG/AGAlnfo/subiects/en/health./diseases-cards/2Tseptrecomm.pdÞ.
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(äi) FAO's Guídíng Prínciples for Hìghly Pathogenic Avìøn Influenzø Surveillance
ønd Diagnostìc Nefivorks in Asia.

The minimum standards for surveillance are established in the FAO's Guiding Principles

þr

Highly Pathogenic Avian Influenza Surveillance and Diagnostic Networks in Asia.1l

The document provides countries with guiding principles and establishes minimum
requirements for creating effective surveillance and diagnosis ofhighly pathogenic avian

influenza (HPAI).

For example, each country should have a surveillance system that incoqporates a formal
system ofdetecting, investigating and reporting outbreaks to the relevant intemational

agencies, The country also needs to create a formal data management system to track,
update and disseminate information on outbreaks and the status of efforts on

containment. The FAO recommends that surveillance should be conducted a minimum
of every 6 months. Finally, it recommends that countries unaffected by outb¡eaks should
include surveillance at its border and intemational entry points and monitor its wild bird
populationT2.

tt FAO, "Guidit g Principles
for Highly Pathogenic Avian lnfluenza Surveillance

and Diagnostic
Networks in Asia", Expert Meeting otl Sunteillance and Diagnosis ofAvian Influenza (he\d. on 2l-23 Jlly
2004, Bangkok), online: FAO <http://$.wrv.fao.o¡s,/AG/AGAInfo/subiects/en/health/diseasescards/Guiding%2Oprinciples.pdÞ.
72

lbid,

at 4-6.
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In summary, the FAO and the OIE have formulated avian flu containment strategies that
address all of the key areas of disease management in animals. That is, these strategies

provìde recommendations on developing and strengthening ofnational health technical
infrastructures, establish minimum disease surveillance standards, recommend
appropriate disease control measures and finally, identif,i disease, epidemiology and
vaccine research priorities. Also, the strategies establish a framework for the ensuring

efficient coordination of communications between the numerous global, regional and
national stakeholders. In other words, these avian flu containment plans demonstrate
tremendous forethought in identiffing the administrative, technical and scientifìc
necessities for controlling such an elusive infectious disease as H5N

1.

These strategies for control within the animal population are also intended to be

congn:ent with the strategies of the WHO. The WHO is responsible for avian flu
containment that pertains to human cases of H5N1, which is discussed in the following
section.
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3,3 World Health Organization (WIIO): The Human Component of Disease

Containment & Revised International Ilealth RegulationsT3

WHO's Avian Flu Strategy: Focus on Humans
The focus of the WHO's component of avian flu containment is, of course, on limiting
the spread of the disease among the human population. The previously described

intemational strategies take

a

preventative approach, with a focus on containing the virus

within the bird population and limiting its transmission to humans.

(i) Global Influenza Preparedness Plan (2005)
The WHO Global Influenza Preparedness Plan was prepared to assist WHO Member
States and those responsible for public health, medical and emergency preparedness to

respond to th¡eats and occuÍences of pandemic infl:uenza7a

.

Replacing the previous, 1999,Influenza pandemic plan75 , the updated version provides

public health authorities with guidelines on influenza preparation and response. It is
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WHO, World Health Assembly, 58ù Sess., Revrs/or of Íhe Intenl( ¡or1ql Health Regulations,

IVHO Doc. 458/55 (23 May 2005), online: WHO

<http://nrvrv.rvho.int/eb/ebwh

Also see Schatz, G.S., ,,lntemational
Health Regulations: New Mandate for Scientific Cooperation" (2 August 2005), online: The American
Society of Intemational Law
>.
.

<http://\,\yw.asil.orøins
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WHO, Department ofCommunicable Disease Surveillance and Response - Clobal Influenza
Programme, lltHO Global Intluenzø Preparedness PIan: the Role of IIHO and Reconnendations for
National Meqsures Beþre and During Pantlenics,W}JO Doc. WHO/CDS/CSR-/GIP/2005.5 (2005),
online: WHO <http://tvrvrv.who.int/csrte
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WHO, Depa¡tnent ofCommunicable Disease Surveillance and Response - Global lnfluenza
Programme,lnfluenza Pandenic Plan: the Role of IltHO and Guidelinesfor National and Regional
P l anning, lù'llO D oc. Vr'HO/CDS/CSR ¡EDC/99. I (April 1 999), online: WHO
http://www.who.int/cs¡/¡esources/publications/influenza,/whocdscs¡edc99 l.pdf.
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based on defining new, more detailed phases ofavian flu outbreak classifications.

It

allows a step-wise escalating approach to preparedness planning and response. The

WHO recommends

a

different course ofaction before and during outbreaks, depending

on which phase the pandemic threat has reached in each country.

The six phases represent, in ascending order, the evolution of the avian flu outbreaks and
the degree ofrisk ofdeveloping a full blown pandemic. In phase 1 and 2, there are no
subtypes ofavian flu virus affecting the human population, but the virus is present in

neighboring bird populations. In Phase 3 there are limited cases ofhumans contracting
the avian

flu.

Phase 4 and 5 represent greater risk ofpandemic,

with larger and more

pervasive, albeit localized, clusters ofhuman outbreaks. Phase 6 represents a full blown
state ofinfluenza pandemic with sustained outbreaks throughout the general populationT6

For each phase, the WHO provides a list of recommended actions for the national
authorities and the WHO to undertake. The courses of actions are broken down into 5
categories:

(i) planning and coordination; (2) situation monitoring

and assessment; (3)

prevention and containment; (4) health system response; and (5) communications?7.

The plan provides very detailed recommendations for establishing the administrative

public health infrastructure that will enable each nation to be prepared for, monitor and
assess incidence

of the avian flu. The following sections briefly summarize the actions

recommended by the WHO in each category.

7ó
77

Supra note 74, at 6-8.
Supra footnote ?4.
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Planning and coordination
The WHO recommends the establishment of a national pandemic planning committee,

with clearly defined decision-making roles assigned to different government agencies. It
recommends periodic review and revision of the pandemic plan at consistent intervals to
ensure they are consistent with the latest scientific information. Finally,

it recommends

the establishment ofnational guidelines to address food safety, safe agricultural practices
and other public health issues related to infected animals.T8

Situation monitoring and assessment
The WHO recommends the establishment of a national disease surveillance system, for

both animals and humans. This system should include assessment and categorization of
the epidemiology of each significant outbreak of human cases. It also recommends each
national epidemiology centre collaborate with other scientific intemational and national
disease agencies to share samples of the virus and improve their understanding of its

pathogenicity in humansTe.

Prevention and containment
The WHO recommends the creation of national vaccination policy and the establishment

of vaccination research progtams, It also recommends that each country manufacture
domestically or purchase a stockpile of vaccines for emergency use. The vaccination

78
7e

lbid.
Ibid.
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policy should include plans to

assess

availability ofantivirals, and resolve liability and

other legal issues linked to use of the pandemic vaccines in humans8o.

Health system response
The WHO recommends the clear delineation of chains of commands within the relevanl
health agencies to facilitate the most efficient decision-making in emergency pandemic

situations. It also recommends mandated training for key health care personnel on
influenza preparedness and contingency planning. Contingency plans should include
provisions for responding to overloading ofhealth facilities with influenza patients,
implementation of surge-capacity affangements and alleviating staffshortages in healthcare facilities8l

Communications
The WHO recommends the creation of a national communication protocol to update the
national health authorities on human outbreaks of the avian

flu. To ensure transparency,

the WHO also ¡ecommends ensuring that the latest information on outbreaks, details on

the govemment's outbreak response and likely next steps be provided to the public,. It
also recommends the national health agencies provide the public with instructions on

self-protection and reporting of suspected outbreaks. Finally, the WHO provides
guidelines for ensuring consistent communication with media, intemational health
authorities and other national govemments on the latest outbreaks.

to
Et

lbid.
lbid.

Thus, this plan provides very detailed recommendations for establishing the

administrative public health infrastructure that will enable each nation to be prepared for,
monitor and assess incidence ofthe avian

flu. It also provides

recommendations on the

appropriate implementation ofprevention and containment measures. Finally, the plan

will facilitate health authorities to communicate with

the public and the WHO regarding

the status of outbreaks and containment efforts. Following the recommendations
contained therein will help ensure that each nation is harmonized with the newly revised

Intemational Health Regulations

The purpose of this plan is to provide harmonization of approaches taken by all affected
countries which will improve international coordination and transparency. Guidance is
also provided to national authorities for developing their own pandemic plans in line with
these phases ín the

llHO

Checklist

þr

Influenza Pandemic Preparedness planníng.

(ü) WHO Checklist for Influenza Pandemic Preparedness Plannine (2005)82

The WHO Global Influenza Plan should be used by national authorities in conjunction

with the llHO checklistfor influenza pandemíc preparedness planning. The checklist is
an outline of the essential minimum elements of preparedness, as well as elements
preparedness that are considered desirable for an effective plan. It

will

also help

of

identiff

any missing components of a country's plan.

82

WHq Department ofCornmunicable Disease Surveillance and Response - Global Influenza
Proglarnrîe, Epidenúc Alerl & Response: WHO Checklistfor hfluenza Pandenric Preparedness PIanning,
Vr'HO Doc. Vr'HO/CDS/CSR/GIP/2005.4 (2005), online: WHO
<http://uryw.who.
.

int/csr/rc

Basically, the checklist is a summary of the recommendations f¡om the Global Influenza
Plan, published in a user-friendly format. Countries are advised to read the checklist

in

conjunction with the more comprehensive guideline, set out in the Pandemic Influenza
P¡otocol.

(üi) Pandemic Influenza Protocol for Rapid Response and Containment (2006)E3
The Pandemic Influenza Protocol is a more comprehensive guideline that focuses on the
containment phase ofpandemic control, This guideline contains more scientific
background information elaborating on how the recommended action plans are
instrumental to effective containment. In brief the protocol defines the conditions that
must be present, including scientific verification ofpresence of the disease, before taking
any active containment measures. The WHO recently updated its Pandemic Influenza

Protocol for Rapid Response and Containment ín 200684

.

Recognizing the Event
The WHO establishes the criteria that should higger national health authorities to
investigate possible human cases of the avian

flu. In particular, the most conceming

clusters are cases of 3 or more human infections, within close geospatial proximity,

exhibiting symptom onset within 10 days ofeach other. Ifthe cluster ofoutbreaks

83

WHO, "Vr'HO Pundemic Influenza D¡aft Protocol for Rapid Response ard Contaiûnent', (30

May 2006), online: WHO

<http:/

vww.who.inVcsr/di

I'WHO

Pandemic Infìue¡za Draft Protocoll.
84
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exhibits these and other beacon alarming characteristics, then the national authority
should report the incident to the WHO and initiate an offrcial investigations5.

Verifying the Event and Risk Assessment
Once a potential outbreak has been notifred to the WHO, the WHO
needs assessment. The needs assessment

rapid response and containment, and

will

identif

will launch a risk

and

analyze the available national resources

for

the need for additional support, including

tech¡ical persornel, supplies (including antiviral drugs) and other logistics needs86. In
the event that the risk assessment indìcates the need to deploy antivirals from the WHO,s

global stockpile, the appropriate govemment official will be required to submit a formal
request to WHO headquarters, in accordance with the procedures set out in the Draft
ProtocolET.

Rapid Response and Containment Control Measures

If immediate control measures are needed to contain

an outbreak, depending on the

potential for an explosive increase ofexisting outbreaks, national health agencies can
choose among such WHO recommended measures as: isolation, voluntary home

quarantine, social distancing ofpotentially infected institutions, administration

of

antiviral drugs, strict use ofpersonal protective equipment by health care personnel, strict
adherence to disinfection procedures and consistent public updates on the status

outbreaks and responsesss.

sslb¡d.,
tu
E7
8E

at 3.

Ib¡d, ut 6.

lbitl, at7.
lbid, atg.
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of

In summary, the WHO's Global Influenza Plan, the Checklist for Influenza pandemic
Preparedness and the Protocol for Influenza Rapid Response and Containment are

documents intended to be read and applied by national authorities in conjunction with
one another. Armed with these documents, national authorities of countries infected or at

risk ofinfection will be able to formulate thorough pandemic preparedness and
containment shategies. It will also ensure that governments are complying with the

WHO's Intemational Health Regulations, which will be discussed in the proceeding
section of this paper.

(vi) Revised International llealth Regulations
In May 2005, in response to th¡eats ofbioterrorism and infectious diseases such

as

SARS and BSE, the WHO revised its Intemational Health Regulations. These new
regulations alter the intemational law regarding national govemment's obligation to

identifu and respond to highly infectious human diseasesse. These new regulations do not
enter into force until 2007, but members are being urged to voluntarily adopt the terms
the regulations prior to 2007. The revisions to the IHR that are most relevant to the

current avian flu crisis are summarized in the following sections.

89

For a detailed analysis ofthe new IHR, see D.P. Fidler, ,,From Intemational Sanitary
Conventions to Global Health Security: The Nerv Intemational Health Regulations" (2005), 4 Chinese
J,I.L.
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(a) Nerv Obligation to Report
Under the previous IHR, WHO members were only required to report incidence

of

cholera, plague, yellow fevereo. This reporting obligation has been expanded to require

notification ofany incidence ofany disease outbreak or "event ofurgent intematìonal
public health importance". This would include human outbreaks of the current H5N1
avian influenza virus,

(b) Core Surveillance and Response Capacity
Each WHO member country is required to develop a national health agency with the

requisite scientific capacity to contain communicable diseaseser.

"to build and maintain core surveillance and response capacities to be able to
handle the intemational spread ofdisease. The core capacity provisions require
states parties to establish specific public health capabilities at local, intermediate,
and national levels and at designated airports, ports, and ground crossings.,,e2
Furthermore, intemational s^cientific cooperation to limit the spread of major
disease becomes obligatory". All members shall undertake to collaborate with
each other, to the extent possible' in detection, assessment, and response to
'potential and actual major threats to intemational health' and .provision or
facilitation oftechnical and logistical support, particularly in the development,
strengthening and maintenance of the public health capacities required,. . ..',ea.

(c

) Establish

National Contact Points

The new IHR requires states parties and the WHO itself to maintain clear points

of

contact (national and local "focal points')e5. This is intended to ensure the most efficienl

eo

et
e2

lbid.
IHn lzoos¡, iård , ar Annex l.
Fidler, David, P., "The Continuing Global Spread ofAvian Influenza A (H5Nl) and lts

Implications for Intemational Law"(? November 2005), online: The American society oflntemational Law
(ASIL) <þ!to://*.rvrv.asil.o¡s/ins
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tnn
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communications between member countries or communications with the WHO in the
event of public health emergencies. Also, the new regulations bolster the WHO,s legal

authority to intervene where serious threats to intemational health are kept secret, as in
the early cases of SARSe6. This is intended to ensure the earliest possible detection and
containment of outbreaks.

(d) Obligation to Assist Developing Countries
Since developing countries lack the scientific capacity to

fully comply with surveillance,

diagnosis, and control guidelines ofknown and emerging diseases, the ¡evised IHR

oblige the have-nations to contribute to their capacity development. As yet, this is an
unfunded mandate and the regulations do not contain a formula for contribution.

(e) Formalize

WIIO's Role

as

Coordinator

Finally, the revisions formally recognize the WHO's role to "act

as the

directing and co-

ordinating authority on intemational health work nt." Until now this has been done under
ad hoc arrangements and without a clearly delineated legal

hierarchy. The new IHR

establish a formal system for convening ofexperts and for emergency actiones.

Identiffing the V/HO

as the lead technical agency on

96

infectious human diseases is

"When WHO ¡eceives information of an event that may constitute a public health emergency of
intemational concern, it shall offer to collaborate with the State Party concemed in assessing the potential
for intemational disease spread, possible interference \yith intemational traffic and the ad€quacy ofcontrol
measures...l f the State Party does not accept the offer of collaboration, WHO may, rvhenjustified by the
magnitude ofthe public health risk, share with other States Parties the information available to it, whilst
encouraging the State Party to accept the offer ofcollaboration by Vr'HO, taking into account the views of
the State-Party concerned." IHR (2005), ibíd., etrt.t0(3)-(4).
e7
:trI., ibid, afl.2(a\.
e8
IHR 12005¡, søpr q note 73, at pÚa.3, art. 13 &. arrs. 47'53. Schatz, suprq rrcte 73.
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intended to clarifu the lines of authority and facilitate intemational coordination in case

of public health emergencies.

Basically, the new Intemational Health Regulations formalizes legal accountability and
obligations of

wHo

member countries. Members must undertake disease surveillance

and report outbreaks of

formally recognized

high-profile infectious diseases to the WHO. The WHO is also

as the

coordinator communication between member countries.

In its overall role as the intemational agency responsible for human outbreaks ofavian
influenza, the WHO is responsible for leading its members on establishing influenza
pandemic preparedness plans. It creates the primary documents from which national
authorities can develop their own infectious disease management plans. It incorporates
the latest findings fiom scientific and policy experts on disease containment.

To ensure that all members participate in intemational disease containment efforts, the

wHo

has also ¡evised its health regulations, These new regulations clearly establish the

legal accountability ofnational goverrìments to conduct disease surveillance and provide
transparent reporting of outbreaks to the public and the

WHO. Unfortunately, not all

WHO members are wealthy enough to develop the infrastructures needed to comply with
obligations under the WHO's regulations or to comply with FAO and OIE
recommendations for containment in the animal population. In an attempt to overcome
such financial barriers to effective disease control, the World Bank has created two

48

financing mechanisms to assist poorer countries fund their containment efforts. The
soundness ofthese mechanisms is considered in the proceeding section.

(4) World Bank: Mechanisms for Financins Containment
The previously descrìbed animal and human containment strategies require considerable

financial ¡esources to implement. For its role in coordinating the contairìment of the
avian flu, the FAO projected its budget alone would be $880 million (US) (over three
years, excluding any compensation paid to farmers).ee In light of the unexpected spread

of the disease to Europe and Africa, this estimate is an increase ÍÌom previous estimates
of $496 million (US).'oo

ln response to this need for financial assistance, the World Bank has created two
mechanisms to help countries combat the avian flu in animals and be prepared for a

potential human pandemic:

The Global Program for Avian Influenza (GPAI); and,
The Avian and Human Influenza Trust Fund (AHITF)Ior

ee

"The plan presented the projected budgets ofrecipient countries and the two intemational
agencies involved in the animal health sector, FAO and OIE. This document elaborates on those budgets
and indicates estimated costs for FAO to fulfill its role." See FAO, ,,Avian Influenza Cont¡ol and
Eradication: FAO's Proposal for a Global Programme" (17 March 2006), online: FAO

<http://rTI-w.fao.o¡e/AC/AG
t*

l0l

at 2.

Ibirt.

The World Bank, "Projects to Address the Avian lnfluenza Control and pandemic
Preparedness", online: The World Banï
<http://web. worldbarù.

oNÆxrroPAvIFLU/0..contentMDK:20865058-ÞagepK:64168445-pipK:64168309-thesitepK:179359
3.00.html>.
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The Globat Program for Ä,vian Influenza (GPAÐ102

This global funding program will provide up to $500 million (US) in loans, credit and
grants from the Bank's concessional lending arm, the Intemational Development

Association. It is an adaptable loan program, meaning the terms for approval will be
varied according to the unique circumstances and challenges faced by each country

applying for funds. The funds are intended to help countries strengthen their veterinarian
and health infrastructure and comply with the strategies recommended by the FAO, OIE
and the

WHO. Three

(ii) preparedness

areas of containment

and planning and

(iii)

will

be considered for support: (i) prevention,

response and containment. More specifically,

funding is intended to assist the applicant country in:

(a) developing a national strategy;

(b) establishing an adequate institutional and regulatory framework and
arrangements for program implementation;

(c) carrying out assessments of wlnerability and risks;

(d) strengthening systems, facilities, and processes that a¡e necessary for effective
prevention and control of the avian influ enza and human pandemic; and
(e) funding needed goods, services, and consumablesr03.

r02

The Wo¡ld Bank , Program Franework Documentfor Proposed Loans/Credits/Gr1nts in tlte
Amount ofUS8500 Millionsfor a Global Progrømþr.Avian Influenza Control ancl Human pandentic
Preparedness and Response, The World Bank Doc. Rep. No. 34386 (5 December 2005), online: The World
Banl<

<htto://sit€resources.\yorldbank.ors/PROJECTS,Resources/40940-

I

136754?835ó0/Avian-Flu-

PAD.pdÞ. Also see The'World Bank, Avian and Human Influenza: Financing Needs and Gaps, World
Bank D¡aft Doc. (December 2005), online: The Wo¡ld Bank
<httÞ://siteresources,
1I
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92689095/20766293lAHIFinancineGAPSFINAL
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2l.pdf#searoh=%22AVIAN%20AND%20HUMAN%20INFLUENZA%3A_FINANCING%20NEEDS%20
AND%2OGAPS%22>.
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Given the urgent nature of the crisis, the Bank will be using its emergency procedures to
expedite preparation, approval and processing of applicationsl0a. Approximately 20
countries are expected to obtain funding from this program by the end of2006r0s.

The Avian and Human Influenza Trust Fund (AHITF)
Unlike the previous mechanism, this program will not be financed by the World Bank
itself, but rather will be financed with donations from pledging countries. The goal

of

this fund is to help developing countries bridge financing gaps in their national programs
that hinder the effective containment of the avian flu and thereby avoid a human

influenza pandemic.

This fund is also expected to co-finance the Bank's global financing facility, GpAI, as

well

as other self-standing

projects. In particular, the self-standing projects will be

targeted at promoting action in the 145 developing countries that are behind in their avian

flu preparedness due to a lack of resources and techlical capacity. For instance, the
funds are to be used to support programs to upgrade veterinary systems, launch

vaccination drives and help communicate and educate on the importance of employing
sound animal husbandry practices.

To fulfill the financing goals of the AHITF, the intemational community sponsored an
Intemational Pledging Conference on Avian and Human Influenza in Bejing in January

2006. The conference

assessed the

financing needs at the national, regional and global

'ot Ibid., ut 15.
ton
lbid., ut 13.
Io5
,Supra note IOl

5l

levels, The intemational community pledged US $l.9 billion in financial support and
discussed coordination mechanisms.
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However, as well intentioned as these two mechanisms are, certain practical limitations
can dampen their effectiveness. Although the GPAI intends to process applications

for

funding using emergency procedures, it still forecasts that it will take up to six years for
its projects to be fully funded and implemented by the recipient countriesroT.

Meanwhile, in the last three months alone, the virus has spread like wildfire from Asia
into most of Europe and parts of AÍÌica. Keeping in mind that the 1918 flu epidemic
reduced the world's population by one-fifth in less than two years, for the pledge scheme
to be effective, it needs to become fully operative in the very short term. However, in

recognition of the urgency ofthe avian flu crisis, the World Bank has expedited provision

ofloans to high priority countries,

"....some of the $1.9 billion pledged by the intemational community in January
for bird flu and pandemic preparedness has started reaching countries hit hard by
the virus. A lot ofthat money is now being spent in Indonesia, Vietnam

l0ó

The World Ban-k, "Projects & Operations: Intemational pledging Conference on Avian and
Human Influenza" (17 - l8 January 2006), online: The World Bank

<htm://web.wo¡ldba
piPK:51533-thesitePK:40941.00.htm1>. Also see Beijing Declqration qt tlrc Intemationql pledging
Conference on Avian and Human Pandenic Influenza (heldon 1?-18 January 2006), online: The World
Bank <http://siteresources.worldbank.orq/PROJECTS/Resources/40940I 136754783560,õeiiinedeclaration.pdÞ. '"The conference was organized to promote, mobilize, and help
coo¡dinate frrnancial support from the donor community for the national, regional and global response to
highly pathogenic avian influenza (HPAI) and to support efforts at all levels to prepare for a possible
human infìuenza pandemic. The pledging conference drew on ¡ecommendations previously developed by
the international community including the Resolution ofEnhancing capacity-buílding in Gtobal public
Health adopted at üte 60th Session of UN General Assembly and the FAO/OlE¡tVHO/World Banftsponsored lntemational Meeting on Avian Influenza and Human Pandemic Prepa¡edness held in Geneva on
7-9 Novembe¡, 2005."
lo7
Supra, note 102, at l7.
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Camb^odia, countries

in central and eastem Europe, Turkey, Nigeria and Central

Asial0E,,

The second weakness, as pointed out by Senior UN Coordinator David Nabano, is that

obtaining funding is "not a simple process"loe. Rather, it is complex and timeconsuming. A country in need must apply for funding and then undergo an appraisal
process that involves "dialogue, negotiation, and investigation"l10. Such delays impede

containment of a rapidly spreading disease like H5N1.

The third weakness is that the AHITF fund is based on pledges and not binding contracts
to provide funding. Although the World Bank is already providing loans to developing

countries, donor countries can in fact renege on their pledges if priority needs arise. In
fact, disbursement of funding by pledging countries has been quite sluggishrrr

" In January, 2005,

an intemational conference to clarifli the scheme's goals and
solidifu pledges from the intemational community to fìnance the AHITF was held
in Bejing, China. Approximately $1.9 billion was pledged by the intemational
community. Howeve¡ according to a recent Wo¡ld Bank report, only a meager
$268 million has been dispersed to the fund.

Of the donor countries, only Japan has fully committed its pledge in Beijing of
$ I 58 million, Switzerland has pledged and has spent $4.7 million while the Czech
Republic promised and has spent $200,000. The report also singles out the United
States, which pledged and committed $334 million, but which has spent $70.95

million
r08

Mason, Margie, "U.N. Notes Alarming Speed of Bird Flu" TIte Associatecl pt¿Js (4 Ap¡il
2006), online: Las Vegas Sun <http:/ vrvlv.lasvesassun.corn/sunbidstories/wasial 2Q 0 6 I apr/ 0 4 I 0 40 4 029 3 5.html>.
l0e
ÛN Office for the Coordination of Humanitarian Affaùs: Integrated Regional Information
Networks, News Release, '41'¡"u. Intervie\y .with David Nabano, UN Coordinator for Avian Flu', (31
March 2006), online: ¡eliefweb.int

f.lttp://www.relieñveb.h
Io-Illl

>.

Wroughton, Lesley & Maggie Fox, "Less than $300 Million Spent on Bird Flu - World Bank',

Antara Nans (4 Iune 2006), online: antara.co.id
<http://w$.w. alerhet.

ors/th
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Of $500 million in loans promised by the World Bank, just $113 million has been
committed and only $1.97 million sent out."

Thus, the reluctance and delay in disbursement ofpledges and other administrative
obstacles render the well-intentioned World Bank mechanisms less effective than

intended and are not entirely consistent with the urgency of the avian flu crisis,

Finally, although

a donor pledging scheme

facilitates improving veterinary and

healthcare infrastructure, it does not address providing adequate compensation for culled

livestock. Regardless ofhow sophisticated a country's surveillance and containment
capacity may be, it will never be perfect and outbreaks may still go undetected by
national veterinary authorities. Fufihermore, despite the best efforts ofcustoms officials,

illegal smuggling ofbirds is still a reality that renders borders ofdeveloping countries
somewhat porousl12. Thus,

it is crucial that national goverrunents supplement their

surveillance with incentives that enlist the cooperation ofpoultry farmers.

More importantly, the incentive should encourage immediate self-disclosure of infected
livestock, upon discovery of the outbreaks. The key to prevention is timely reporting.
Early disclosure is best encouraged by providing adequate market value compensation to
farmers for destroyed livestock. The World Bank's mechanisms and donor pledging
schemes overlook this crucial gap in containment plans, which could contribute to the
spread of the lethal H5N1 to the human population.

"'

M.J. Ott, R. Nugent, A. Mcleocl, 'Transboundary A¡imal Diseases: Assessment of SocioEconomic Impacts and institutional Responses' (February 2004), Livestock policy Discussion paper No.9,
FAO, Livestock lnformation and Policy Branch.
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Summary of Avian Flu Strategies
In the simplest of terms, the collective approach of the FAO, OIE, WHO for avian flu
containment consists of two components, the animal side and the human side. The FAO
and the OIE are responsible for the animal component and the WHO is responsible
the human

side. The strategies of both components

for

consist of: surveillance and

monitoring for outbreaks, timely reporting of outbreaks to facilitate early containment
measures and promotion ofrelevant scientific research. These two components are

inextricably linked,

as the presence

of animal outbreaks of H5N1 is determinative of

human outbreaks. The success of containment in the animal population will dictate the

risk of transmission to the human population.

Thus, containment ofthe infection within the avian population is crucial to preventing
spread of the disease to humans and avoiding a

full blown pandemic.r13 Since

compensation for disclosure ofinfected birds is crucial to timely containment, it is pivotal
to preventing a human pandemic. The World Bank iterates the sentiment that
compensation is the key to containment of the disease within the avian population,

".. . key elements in helping countries cope with avian flu outbreaks among
animals is improving access to veterinary services and providing proper
compensation for culling and for farmers reporting cases of avian flu.

"Another experience from programs to date is that if govemments provide proper
compensation for culling programs, and identiff outside ofthose culled areas, the
areas that have to be vaccinated, then those programs are successful.
113

Supra note 34 at 22. See also K. Ben Jebara, "surveillance, Detection and Response: Managing
Emerging Diseases at National and Intemational Levels" (2004) 23:2 Rev. Sci. Tech. Off. Int. Epiz.70g at
'109-715.
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"Obviously for farmers - particularly poor rural farmers - this is thei¡ income. If
they are properly compensated and paid an appropriate market price for their
animals, culling programs will be successful. If they're not properly compensated,
experience shows, they'll find another way of getting animals to market and the
problem will expand.
. "And experience shows ifyou_get the animal side right, one substantially
reduces
the risk of a human pandemic.l la"

The cunent avian flu shategies are certainly thorough and meticulous. But the sheer
breadth of the activities and agencies that need to be taken into consideration rende¡s
these strategies somewhat awkward and cumbersome regulatory animals. Whereas, the

virus is constantly mutating and evolving, highly contagious and easily transmissible

- it

is an agile, elusive creature. Thus, an effective containment strategy needs to be equally

nimble. The goal then should simply be to recalibrate the current strategies to render
them more agile and responsive. The implementation of incentives that are compatible

with the priorities of poultry farmers and the poultry industry is the key to improving
avian flu surveillance and containment. Therefore, this paper will tum to a discussion

of

the types ofincentives that would be compatible with the needs of the poultry sector in

countries experiencing outbreaks of H5N1.

lla

The \Vo¡ld Bank, News Release,'New Global Program to Deal with Avian Flu,,(4 November
2005), online: The Wo¡ld Bank

<htÞ://web.worldbank
piPK:437376-theSirePK:4607.00.htm1>.
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CHAPTER FOUR: Kev to Prevention is Containment at Bird Population

In this section, we will discuss the two main n¡lnerabilities that jeopardize the success of
current influenza cohtainment strategies. These weaknesses arise fiom a lack

of

recognition that the success of the plans recommended by the FAO, OIE and the WHO
hinge entirely on the cooperation of poultry farmersr15. Under the OIE's Tenestrial

Animal Health Code, countries are obligated to report incidence of the avian flu to the

OIE.

Despite this obligation, the cunent regimes all fail to provide adequate incentives

for poultry farmers to comply with this obligation and report infected livestock.

Backyard Farmerts Dilemma: Disclose or Starve
In fact, current strategies actually deter farmers from reporting infected poultry at several
levelslr6. For the individual poultry farmer in developing countries, the govemment's
compensation for culled livestock is highly inadequate and does not approach market
value to sustain their livelihood,

ll5

"In particular, compensation of farmers was identified as a strategy that would relieve the
economic burden on small farmers, improve compliance with control measures, and encourage the
spontaneous reporting ofoutbreaks. By giving a better picture ofthe 'hot spots' of animal disease, it rvould
also help target surveillance for human cases." See Sunrnary Report ofNovenber Meeting on Avian
Influenza, supra note 2l at24.
1\6

Ibid.
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At the industry level, as consumers react to hyperbolized media coverage of the threat of
the avian flu, both the demand and price ofpoultry and poultry products fall dramatically.

This makes the poultry industry more hesitant to disclose potential incidence of the flur17.

At an intemational level, the terms of the WTO'S

in an

SPS Agreement are implemented

overly arbitrary and subjective manner. Some countries create non-tariff barriers to
importation by claiming the barriers are SPS measures necessary for the protection

of

their nation's health. This discourages developing countries from disclosing cases of
infected poultry as they fear being subjected to blanket import bans. In effect, the lack

of

reliable enforcement ofthe SPS Agreement can exacerbate the spread of the avian flu.
The decision-making process ofhumble backyard poultry farmers can alter the health
landscape

ofthe entire global community. Ensuring that the SPS Agreement is applied in

a manner that is more consistent,

objective and predictable will encourage developing

countries to be more forthcoming about incidence ofavian flu in their bird population.

4,2 Inadequate Compensation:Why Developing Countries Are The Weakest Link
By far the highest risk for spread of the avian flu comes from developing countries. The
following sections briefly explain why,

(i) Unsophisticated, Decentralized Poultry Industry
Unlike the highly sophisticated, centralized poultry industry of developed countries, the
poultry industry in developing countries is widely dispersed, across primarily agrarian

t'1

Ibíd.

householdsl18. For example, in Vietnam, about 75 ofthe population live in rural areas

of

which almost 90|/o deal regularly with poultryrre. Such a highly decenhalized market
structure makes surveillance and monitoring livestock for infection a logistical

nightmare. This is particularly true for nations that have weak or non-existent veterinary
infrastructures. Should livestock be infected with H5N1, the unsophisticated veterinary
and communication inÍÌastructures

will delay reporting

and containment of the disease.

(ü) Close Contact with Disease Vectors
Poultry farmers in developing countries employ unsophisticated means for housing and
maintaining their poultry

-

the chickens are kept, quite literally, in their backyards or

even rooftops. This also means there is close, daily contact between humans and

potentially infected livestock on a daily basis. This, of course, increases the likelihood of
the transmission of the avian flu to humansl2o.

(üi) Unsophisticated stakeholders focus on short term priorities.
Chicken-rearing constitutes a vital source of income for farmers in developing countries.

In many developing countries, the poultry raisers have taken out loans to buy their initial
livestock, under poverty eradication programs developed by agencies such as the FAO
ttt "In Af.i"u...un

60 to 70 percent ofpoultry in the region is kept under bacþard, free
ranging conditions, allowing"stimated
for exposure to migratory birds, with the potential ofHPAI transmission.', See
Global Sn'ateg for Progressíve Control, suprq note 34, al 19 &25, atTable2.
rre

The Vy'orld Bank, "Making Services Work for Poor People",ll/orld Developntent Report 2004,
online: The Wo¡ld Bank

<http://web.worldbaú
ePK :34370-piPK:34424-theSitePK:4607.00.htm1>.

r20A.W.

Mounts, H. Kwong & H.S. lz,Jrreta, et al., "Case-control Study of Risk Factors for Avian
Influenza A(H5Nl) Disease, Hong Kong, 1997' (1999) 180:2 J. Infect. Dis.505.
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and the World Bankr2r. Disclosing infected livestock is a destruction of their entire

life-

savings and robs these farmers ofa sustainable source of income and nutrition for their

families. Inadequate compensation also denies them ofthe means to repay their current
loansl22 and blocks the road to obtaining credit in the future.

Furthermore, in countries where malnutrition is a serious threat to health, raising chickens
provides these families with a valuable and sustainable source ofprotein. Unlike the
developing world, these families do not have access to local grocery stores to purchase
refügerated sources ofprotein. Even ifthey could afford to buy the food, many
developing countries are too undeveloped and do not even have local grocery stores to
meet the needs of these agricultural communities.

Chicken economics, as explained by an FAO report, demonstrates how vital the poultry

industry is to the health and economic development ofpoor countriesl23. One hen will
lay 70 eggs in a year. Of these eggs, 50% are consumed by the household and provide a
rich source of protein for the family. Of the remaining 50% of the eggs,29 will perish
from disease and only 6 will become full grown chickens to be sold on the market. This

l2l

"But it is small comme¡cial farmers rather than bacþard poultry keepers who are most
vulnerable, the FAO says. Ironically, U.N, agencies and many donor goveriments have in recent years
been promoting small scale poultry farming as a way out ofpoverty. Chicken is a cheap fomr ofprotein
and can bring a 700 percent a¡¡rual retum ofcapital invested. Encouraged by various development
schemes, many people in Asia and West Africa have taken out loans to stafi small poultry businesses,
buying a few hundred birds and building shelte¡s for them. In countries like Vietnam some ofthese farme¡s
had not even b¡oken even befo¡e having their whole stock destroyed. Compensation, which is only partial,
is taking months to come through. Vietnam has urged barks to extend loans to prevent people sinking even
further into debt." See Batha, Emma, "Crisis Profile: B.trð,Flu" Reutets Foundation: AlertNet (27 Feb
2006), online: alertnet.org
<http:/
0486058.htm>.

v\yw.alertnet.ors/ffi
"'Ib¡d.
t2l
.

'-- Chjcken
^.,
Economics, supra, note 55,
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provides the family with a'100%o unual retum on their investment. Thus, poultry

farming is a low maintenance, low investment, and low technology -intensive means

of

economic growth that provides a ¡emarkable rate of retuml24.

In this context, it is easier to understand why unsophisticated farmers are so hesitant to
disclose chickens infected with the avian flu125. When their national govemment
provides poultry farmers with compensation far below market value, the average poor
farmer is encouraged to conceal rather than disclose incidence ofH5N1. When faced

with

a scarcity

ofresources and desperation, these farmers naturally focus on short-term

survivalr2ó. Preserving their current investments and providing food for their children

will

be of much more pressing concem than the risk ofspreading the avian

flu,

The long

term implications ofspreading the avian a¡e too remote and pale in comparison to

survival. In fact, the economic devastation ofwitnessing the total devaluation ofone's
life investment

has pushed nine

poultry farmers in India to commit suicider2T.

Thus, one of the key rifts in the current avian flu containment strategies is the failure to

provide adequate compensation for poultry farmers. It bears reiterating that the key to
preventing the spread of the avian flu to humans is containing the virus at its source, the

bird population. With their weak infrastructures, developing countries pose the greatest

t2a

lb¡d.

125

Fred Kuchler & Shannon Hamm, "4¡imal Disease lncidence and Indemnity Eradication
Programs" (April2000) 22:3 Agric. Econ.299.
t26
M.B. N"l.on, "International Rules, Food Safety and the poor Developing Country Livestock
Producer", Pro-Poor Livestock Policy lnitiative (PPLPI ) Working paper 25 (July 2005), online: FAO
<http://qy=rv. fao.
r27

int.iol.co.za

orey'aelaq

at 26.

''rrline Poultry Farmers Commit Suicide in Flu-hit lndia,' Reuters (12 April 2006), online:

<httpj4u¡¡ryj¡llolço¿dh

x.php?set

id=l
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risk for transmission of the disease form birds to humans. Yet, these countries provide
the most meager compensation for deshoyed livestock, In the

following section, the

farmers in developing countries can themselves attest to this market failure.

Inadequate National Compensation Schemes
Compensation is the responsibility ofnational govemments, but developing countries
have virtually no budget to provide adequate compensation to their poultry farmers.

Logically, farmers are motivated to hide rather than disclose cases ofinfection.

"Aid agencies say inadequate compensation will not only tip millions into extreme
poverty but will help spread avian flu by discouraging people from reporting the
disease. . ...

People fear reporting sick birds because their flocks will be destroyed and they may
not be compensated for their losses. So instead, they hide the sick birds or sell them
and that, in tum, contributes to the transmission ofavian flu to new areas.,,said
Sanjay Sinho, CARE Intemational's health programme director.. .
Whether farmers are compensated at all and by how much varies greatly.
Vietnam, one of the worst hit countries, initially recommended compensating
people 50 percent ofthe value of their birds, but some regions said they could only
afford l^Q percent, according to the U.N.'s Food and Agricultural Organization
(FAO)'28.

Failure to report incidence of H5N1 becomes an even greater concern as the avian flu
spreads into destitute regions in Africa, such as Nigeria.

"The Nigerian government says it will pay farmers the equivalent of $ 1.75 US per
chicken killed due to bird flu. But Awalu Haruna, secretary of the Poultry Farmers,
Association of Nigeria's Kano state, said the figure was well below market rates of
$2.50 to $7.

"Ifthey

t28

do not make an offer that is going to compensate the farmers, these farmers

Supra r'ote 121.
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will

noJ co-operate," said Haruna. "They

will hide

and ¡efuse to bring out the

birds.l2e"
Even areas ofthe globe that have yet to be hit by the avian flu, such as the Caribbean,
recognize how important adequate compensation is to their containment strategies,

"A major concem by industry experts is the compensation for farmers who may
lose their poultry stock due to culling if the Caribbean is hit by the avian influenza
within the predicted 1 8-month time-iÌame.r30"

Thus, it is evident that providing adequate compensation is crucial to successful avian flu

containment. conversely, the failure to provide market value for destroyed livestock will
result in failure or delays in reporting infected chickens. Time is of the essence in the

containnent ofan extremely transmissible and contagious disease as the avian flu.
Inadequate compensation could result in transmission of the disease to humans and pave
the road to a

full pandemic.

In fact, the OIE has found that countries are indeed under-reporting cases of the bird flu,
and the lack

of compensation is cited

as a

major cause in discouraging disclosure.

"China, Indonesia and African nations are under-reporting incidences ofbird flu,
according to the World Orgarnzation for Animal Health (OIE).

A lack ofadequate compensation schemes for farmers with infected poultry is the
major facto¡ said the OIE avian influenza coordinator.
She is urging developed countries to provide the funding for such schemes.
l2e

Balint-Kufi, Daniel, "l.ligerian Farmers Say Avian Flu Compensation plan Unlikely to Work',
Canadian Press (10 Feb 200ó), online:
hllp://t.ø,øv.canadq.con/topics/ne\ys/\yorld/stoty.hnn!? id= I ea87f62-ba1c-42ca-9I ac55f4964fl39e&k:59643.

Ov
Semina¡ on A¡rimal Disease Surveillance and Preparedness,
Express <httÞú¡¡¡{ûuldadexÞress.co
rr0

,,(presented

Ali" Jameela, A., "gxperts Concerne¿
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on the

April 2006), online: Trinidad & Tobago
.

The call came at the end of a two-day intemational conference to discuss the spread
of avian flu."Ì31

This under-reporting should cause great concern to the intemational health community as

it indicates why how detrimental the lack of compensation is to preventing the spread of
H5N1 to humans.

Indonesia provides another powerful example ofhow the lack ofcompensation in a
developing nation could open the doors to a human pandemic. In May 2006, seven
members within the same Indonesian family were infected with H5Ni, of which six have

diedl32. The WHO became so concerned about this cluster of human infections that it
put the manufacturer of the antiviral, Tamiflu, on alertr33. As a pre-emptive move
towards preventing further human-to-human transmission of the virus, the WHO also
delivered 9,500 doses of the medication to the country. Indonesia has refused to carr),
out mass slaughter of its poultry because it cannot afford to compensate its farmers. As
an impoverished country with non-existent biosecurity measures and a densely populated

country-side, it provides an ideal ground for transmission ofthe virus from birds to
humans.

13l

Mccrath, Matt, "lrlations Under-Report Bird Flu" BBC News (31 May 2006). BBC News,
Rome online:
132

WHO, Disease Outbreak News, "WHO Avian Infìuenza: Situation in Indonesia - Update 14,'
(23 May 23 2006), online: \l/HO
>.

<htto://rni'w.who.int/csr/doú

r33

Mason, Margie, "WHO Puts Bird-Flu Drug Company on 1Jert" Ihe Associated ptess (2't Mray
2006), online: The Globe and Mail
<http ://rÀ¡w!v. theslobea

/ha!sg>.
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Simultaneous to this outbteak in humans, Indonesia was hit with an earthquake and

volcanic eruptions, further jeopardizing food, housing and hygienic security of its
citizensl3a. In the wake of such natural disasters, Indonesia's citizens would be more
motivated than ever to conceal possible flu outbreaks in its poultry, in order to secure
scant remaining sources of

food. The

case

of Indonesia demonstrates how pivotal

compensation is to preventing the avian flu from becoming a human pandemic.

Although the considerable resources necessary for financing compensation schemes may
seem daunting, it would pale in comparison to the forecasted $800

billion (per year) price

that a full-blown human pandemic would wreak on the global economy.

In speaking about the cost of the bird flu, Francois Le Gall,

a

livestock expert at the

World Bank, stated that an early response to "few small outbreaks could cost perhaps
$5m (f2.8m). ... If that does not happen, a wider campaign could cost 10 times as much.
Further delay could lead to the disease becoming endemic,... and another 10-fold
increase in the cost."l3s

The cost ofpreventing the spread ofthe bird flu is significantly lower than the exorbitant

price a pandemic would exact.

134

'Deadly Earthquake in tndonesia' Tlte AssociatedPrcss, (27 May 2006), online: The Globe
and Mail htto://theglobeandmail.coÍ/servlet/storv/RTGAM.20060526.wquake0526/BNStorv/Jntemational.
r35

Walker, A¡d¡ew, "Bird FIu â Long-term Thr€at to Aùica,, BB C Navs (3 March 2006) online:
http://news.bbc.co.uki 1,ft i/world,/afäca./4769 I 4 8. stm.
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I'ear of Reporting: Drop in Domestic and Foreign Demand for Poultry

In addition, media hyperbole and interest group propaganda have created "poultry

hysteria". The average consumer is confused by this plethora of information and remains
uncertain as to when poultry or poultry products are safe to consume, In a situation
loaded with ambiguity and lethal consequences, the knee jerk reaction is to avoid contact

with chicken altogether, When in case of doubt, govemments are taking the safer route of
simply avoiding consumption ofpoultry or poultry products from infected regions
altogetherr36. Thus, when a case of infected poultry is discovered in a country, their
chickens are altogether banned from importationr3T.

Even fellow citizens will not support their domestic poultry industry ifcases ofavian flu
are detected. Despite govemment pleas urging citizens to continue eating chicken and
eggs, there has been a sharp decline in poultry consumption within their own countryl38.

Therefore, there a¡e now two tiers ofdisincentives for farmers to report infected poultry.

First, inadequate compensation promotes farmers to conceal rather than disclose

t3ó

"R".ponr", u.ong European consumers to H5Nl avian influenza found in tvild bird flocks has
been variable, with consumption shocks ranging from a dramatic 70 percent decline in Italy in midFebruary to 20 percent in France to a more subdued 10 percent response in northern Europe. These
responses are simila¡ to those observed in Europe in late 2005 when consumer concem about AI outbreaks
moving progressively westward from Asia contributed to an annual one percent drop in demand in the EUl5 in 2005." See FAO, "Poultry trade prospects for 2006 jeopardized by escalating AI outbreaks", online:
FAO:

<h!Þ://rvivrv.fao.ore/aqlasa

FAO, Agriculture Depafment, Arìimal P¡oduction and Health Divisiòn, iAvian
Infìuenza: Related Issues, Socio-Economic Implications", l ninal Health Special Report,
online:FAO
137

<http://wy.w.fao.ore/Ac/AcÆ
'38
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",

.

AI-Ahran lleekly OnJine (23 February 2006
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March 2006), online:

at 2.

incidence ofH5N1. Second, fearing an over-reaction by the poultry market, domestically
and internationally, farmers are induced to conceal rather than report tainted livestock.
Some critics may argue that the WTO provides a safeguard against such blanket import
bans through its Sanitary and Phyto-Sanitary (SPS) Agreement. But, the following

discussion will illuminate how the application of the SPS Agreement fails to live up to its
promise.

4.3 WTO & SPS Agreement: Honesty Does Not Always Pay

At the intemational level, reporting even

a single case

ofinfected poultry can damage

a

crucial sector of a country's economy. Countries that are honest enough to disclose
infected livestock are not rewarded. Rather, they are punished for their candor.

Importing countries, with considerable pressure from domestic agricultural interest
groups, can use the infected livestock to justifu imposing blanket bans of the reporting

nation's livestock. The economic havoc ofsuch bans is even more acute for developing
or transition economies. For poor countries, their primary source of wealth is from the
sale of agriculrural products

r3e.

They are the most tulne¡able to import bans imposed by

richer, developed countries. The billion dollar economic impact on Canada from BSE and

r3e

Douglas Gollin & Stephen Parente & Richard Rogerson, "Economic Development Across
Time and Space: The Role ofAgriculture in Development" (paper and proceedings of the 114ù A.nnual
Meeting of the American Economic Association) (May 2002),92:2'lhe Ar¡erican Economic Review at
160-164. See also Bruce F. Job¡rston & John W. Mellor, "The Role ofAgriculture in Economic
Development" (September 1961) 5l:4 The American Economic Review at 566-593. See also Thirtle, Colin
& Xavie¡ Irz & Lin Linl, et al, "Relationship Behveen Changes in Agricultural Productivity and the
Incidence of Poverty in Developing Countries", United Kingdom Depqfintentfor lÌtternat¡onal
Developnent Report No.7946 (27 February 2001).
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SARS are two real examples of the damage that market over-reaction can cause. The
economic impact of SARS to canada was estimated at $1.5 billion, with ontario's travel
and tourism hardest, lowering its real economic activity by $1.1

billion in 2003r40. And

statistics canada sfudy estimated that the economic cost ofBSE trade bans on canada

totaled $6.3 billion in 2003r4r. But first, an explanation ofhow the SpS Agreement
operates with respect to the avian flu and the trade in poultry.

SPS Agreementra2: The Rose-Colored Ideal

(1) What is an SPS Measure?

Every nation will c¡eate measures to ensure that food is safe for consumers, and to
prevent the spread ofpests or diseases among animals and plants. These measu¡es are

collectively known as SPS measr¡¡es. Sanitary deals with hygienic practices related to
animals and hr¡man health, and, phyto-sanitary deals with safe standards related to plant

health. SPS measures can take many formsla3, creating standards on such matters

as:

lao

The Conference Board of Canada, ,,The Economic Impact of SARS,,, Special Briefing (May
2003), online: Deparbnent ofForeign A-ffairs and Intemational Trade <htÞ/q/q¡w.dfait-

lal

Mihu4 Verna & Lina Di Piého, "The Cost of BSE: Ca¡ada,s Beef Cattle Seclor and the
Impact ofBSE on Farm Family Úrcome" Q000-2003) Sralll,stics Canada: Agricultural Division,
Agricultur¿l and Rural Working Paper Series, Paper No. 69, online: Statistics Ca¡ada

<httÞ://dissemination.statcan.o/en
taz

at 5.

Agreement on the Applícation ofSanitary and. Phytosønitary Measures (1994) oñlin€: WTO

fiIereinafter SpS Agreem€nt] at Appendix I. See

also WTO, The Legal Texts: The Results of the Uruguay Round of Multilateral Tratte Negotlalions
(Cambridge: Cambridge University Press) at 59-72.
143

"Sanitary or phytosanitary measu¡es include all ¡eleva¡t laws, decrees, regulations,
requfuements and procedures including , inter alia, end produot criteria; processes and production
methocls; ûesting, inspection, certi.fication and appmval procædures; quarantine heatments including
rÊlevant requirem€nt¡ assooiated with the hansport of animals or plants, or u/ith the mat€rials neceisary for
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a

inspection, testing and certification ofproducts, quarantine treatments, requirements for
safe transport of animals or plants, food safety packaging and labeling requirements,

requirement ofproducts to come from a disease-free zones and specified treatment or
processing of products.

SPS measures become the focus of intemational hade law when these measures are

applied to food, animals and plants imported íÌom other countries. within the context

of

the avian flu crisis, this paper will only be discussing those sPS provision that deal with
standards imposed on importers of live poultry and poultry products.

(2) Legally Binding on \ilTO Members
The SPS Agreementraa was specifically created in the Uruguay Round (1994) of the

WTO negotiations to prevent the use of SPS measures

as a

form of protectionism'at. The

thei¡ survival during transport; provisions on relevant statistical methods, sampling procedures and methods

of risk assessment; and packaging and labelling requirements directly related to food safety-" Ag.eenent on
lhe Application of Sanitqry qnd Phytosatlítaty Measures, ibid., art. 14, Annex A.

l4

"The Agreem"nt on the Application ofSanitary and ph¡osanitary Measures (the "SpS
Agreement") entered into fo¡ce with the establishment ofthe World Trade Organization on I January
l995." See WTO, "Understanding the \ryTO Agreement on sanitary and phytosanitary Measures,,, online:

WTO

<http://wivw.rvlo.o¡gÆnsl@>.
lo5

"Because ,unitary and ph¡osanitary measures can so effectively r€strict trade, GATT membe¡
governments were concemed about the need for clear rules ¡egarding their use. Tlre Uruguay Round
objective to reduce other possible barrie¡s to trade increased feaß that sanitary and phytosanitary measures
might be used for protectionist purposes. The SPS Agreement was intended to close this potential
loophole. It sets clearer, more detailed rights and obligations for food safety and animal and plant health
measures which affect trade ..." See WTO, "Understanding the WTO Agreement on Sanitary and
Phytosanilary Measures", online: WTO <http://wwlv.Mo.orqÆnqlish/t¡atop e/sps e/spsund e.hhn>,
la5

"The GATT ,ol"s also contained an exception (Article XX:b) which permitted countries to take
measures "necessary to protect human, animal or plant life or health," as long as these did not unjustifiably
discriminate between countries rvhere the same conditions prevailed, nor were a disguised restriction to
trade. In othe|words, rvhere necessary, for purposes ofp¡otecting human, animal or plant health,
governments could impose more stringent requirements on impofed products than they required of
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SPS Agreement improves upon the previous GATTI46 rules, to provide more clearly

defined bases to challenge a state's SPS measures as protectionism. As apart of the

WTO treaty, all members of the WTO are legally bound by the terms of the SPS
Agreementla?.

(3) Purpose of SPS: Balance Trvo Interests

Self- Determined Level of Health Protection vs. Disguised Protectionism
The starting premise of the WTO treaties is that trade in goods should be open, subject to
certain justifiable exceptionsl4s. The SPS Agreement is a formal recognition of one such

exception. The purpose of the SPS Agreement is to allow each nation the freedom to set
its own health standards with respect to food, animals and plant imports.

domestic goods." Se€ WTO, "Understanding the WTO Agreem€nt on Sanitary and Ph¡osanitary
Measures", online: WTO <http://wwrv.wto.o¡g/English./tratop e/sps e/spsund e.htm>.

tos

"Th" GATT -l"s also contained an exception (Article XX:b) which permitted countries to take
measures "necessary to protect human, animal or plant life or health," as long as these did not unjustifiably
discriminate between countries where the same conditions prevailed, nor were a disguised restriction to
trade, In other words, where necessary, for purposes ofprotecting human, animal or plant health,
govemments could impose more stringent requifements on imported products than they required of
domestic goods.
From Understanding the WTO Agreenent on Sqnitaty and Phytosanitary Measures
f'om the II/TO vebsite at webpagei

"

147

"This agreement and othe6 contained in the Final Act, along with the General Agreement on
Ta¡iffs and Trade as amended (GATT lg94), are part ofthe treary which established the Wo¡ld T¡ade
Organization (WTO). The IV'TO supeneded the GATT as the umbrella organization fo¡ intemarional
trade." See WTO, "Understanding the WTO Agreement on Sanitary and Phytosanitary Measures", online:

WTO <htÞ://www.r¡¡to.ors/Enqlish/tratop e/sps_e/sÞsund_e.htm>. The text of the SpS Agreement appear
in the Final Act of the Urueuay Round of Multilate¡al Trade Nesotiations, signed in Marrakesh on 15 April
l994Agreement. The full legal text of WTO T¡eaties can be found at WTO legal texts, online: WTO
<http://wçrv.wto. ors/Ensl
raEWTO,

is

.

"Understanding the WTO: Basics: Principles of the Trading System,,, online:

<http://w\yw.\r4o.ore/enq

..
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The new SPS Agreement was created to provide a better balance between a state,s
sovereign right to set their own standards for health protection, called the Allowable

Level of Protection (ALOP) and facilitating free trade. That is, the freedom of a nation to
self-determine its own health standard is tempered to ensure it is not a disguised means

of

p¡otecting its domestic industry. Articles 2.1 and2.2 of the SPS Agreement clearly state
this intention:

"2.1. Members have the right to take sanitary and ph¡osanitary measures
necessary for the protection ofhuman, animal or plant life or health, provided that
such measures are not inconsistent with the provisions of this Agreement.

2.2.

Members shall ensure that any sanitary or phytosanitary measure is
applied only to the extent necessary to protect human, animal or plant life or
health, is based on scientific principles and is not maintained without suffìcient
scientific evidence, except as provided for in parag¡aph 7 of Article s."lae

Key Features of the SPS Aqreement
A brief description ofthe provisions in the SPS Agreement will help understand how it
applies to the poultry industry.

Transparency: Àrticle 7
WTO member countries are required to publish and notify the WTO of all proposed and
implemented measures and establish enquiry points for trading partners to address any

questions. A special SPS Committee also provides WTO members with a forum for the
exchange of information regarding any aspect of the implementation of the SpS

Agteement.

tag

t5o

SPS

150-,.,

Agreement, supra note 142.,
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Equivalence: Article 4
Member countries are required to accept another country's SPS measures if it can be
dernonshated that the measures provide equivalent levels ofprotection as the importing
countries measures. l5l

Regionalism: Article 6
Member countries are required to ensure that their SPS measures have been adapted or
modified to account for different regional considerations and thereby allow importation

ofproducts from pest or disease-free areas in other states within the same exporting
country.l52

Developing Countries Assistance: Article 9

&

10

In recognition of the potential infiastructural barriers to complying with the SPS
Agreement, developed countries are obliged to provide developing countries with

technical assistance to meet SPS standards.l53

The most important provisions of the SPS Agreement deal with Harmonization and Risk
Assessment.l54

tst

\bid.
"2 lbid.
\s2

tt3

lbid.
lbid.

l5a

"Perhaps the most important feature ofthe agreement is that it requires states tojustiS any
standards higher than cunent intemational standa¡ds. Specifically, science-based Risk Assessment
(Articles 2.2 & 5) should guide standard setting." See "Making International Food Safety Rules Serve the
Interests of the Poor Developing Country Livestock Producer", Policy Brief(July 2005) Pro-Poor
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Harmonization: Article 3
This provision encourages member countries to use intemational standards, guidelines
and recommendations where they exist, as an attempt to encourage the use

ofone

consistent health standard across all nations (italics for emphasis):

"1,

To harmonize sanitary and phytosanitary measures on as wide a basis as
possible, Members shall base their sanitary or phytosanitary measures on
intemational standards, guidelines or recommendations, where they exist, except
as otherwise provided for in this Agreement, and in particular in paragraph 3.

2.

Sanitary or phytosanitary measures which conþrm to international
standards, guídelines or recommendations shall be deemed to be necessary to
protect human, animal or plant life or health, and presumed to be consistent with
the relevant provisions of this Agreement and of GATT 1994.

3.

Members may introduce or maintain sanitary or phytosanitary measures
which result in a higher level ofsanitary or phytosanitary protection than would
be achieved by measures based on the relevant intemational standards, guidelines
or recommendations, ifthere is a scientific justification, or as a consequence of
the level of sanitary or phytosanitary protection a Member determines to be
appropriate in accordance with the relevant provisions ofparagraphs I through 8
of Article 5. Notwithstanding the above, all measures which result in a level of
sanitary or phytosanitary protection different from that which would be achieved
by measures based on intemational standards, guidelines or recommendations
shall not be inconsistent with any other provision of this Agreement."r5s
The SPS specifically points to the guidelines established by the Codex Alimentarius
Commission (Codex) and the Organization for Animal Health (OIE) and the Intemational
Plant Protection Convention (IPPC). But, members may use measures with higher
standards than these intemational standards,

ifthere is scientific justification.

The standards of the Codex and the OIE are not to be considered either the "floor', or

"ceiling" for sanitary measures, rather the standards that have sufficient scientific

Livestock Policy Initiative (PPLPI), online: FAO
<http:/^vww.fao.org/Ac/AcAINFO/projects/en/pplpi/docarc/pb_wp25.pdÞ at I l.

't'

The SPS Agreem enl, supra r,ote 142.

IJ

weight, as they were established in consultation with leading scientists in their
respective fields.

Risk Assessment: Article 5

This section obliges impofing countries to justit' their SPS measures on an assessment
of the risk the imported products might pose to their nation, keeping in mind the objective
of minimizing negative trade effects. It also enumerates the factorsr56 that the importing
country must consider in its risk assessment, the foremost of which is scientific evidence.

Article 5.5 prevents members from being discriminatory in applying their SPS
measureslsT

.

Article 5.6 requires that countries use the least trade restrictive measure

possible to achieve their level ofhealth protection.lss

"A¡ticle

5.1

.

Members shall ensure that their sanitary or phytosanitary measures

are based on an assessment, as appropriate to the circumstances, of the risks to
human, animal or plant life or health, taking into account risk assessment

techniques developed by the relevant intemational organizations.

Article

5.4.

Members should, when determining the appropriate level of
sanitary or phytosanitary protection, take into account the objective of minimizing
negative trade effects."

t5ó

Afi"l" 5.2 of the SPS Agreement requires that the importing country consider the following
factors in making its risk assessment: Available scientifìc evidence; Relevant processes and production
methods; Relevant inspeclion; Sampling and testing methods; Prevalence of specific diseases or pests;
Existence ofpest- or disease-free areas; Relevant ecological and environmental conditions; and Quarantine
or other treatment. See the SPS Agreement, lård.
t57

lbid.

t58

lbid.

How the SPS Agreement Applies to Poultry Imports

There are two paths by which SPS measures can be applied under the Agreement,
depending on the urgency of the health situation. Different procedures and provisions
apply under non-emergency or emergency situations.

(a) Non-Ernergency Situation: International Standard or Scientilic Basis

(i) Equal to International Standards

If

the importing country follows the intemational standards as set out by the Codex or the

OIE, then it is deemed to be based on scientific evidence and thus a valid SpS measure.

(ii) Higher than International Standards

If the importing country adopts

a measure that is more stringent than

intemational

standards, and the exporting country challenges this as being overly restrictive, then the

importing country must provide scientific evidence that this measure is necessarylse. The
problem, though, is the definition of "intemational standards" in the context of the
current avian influenza situation.

A closer look

at the exact nature ofthese intemational standards as they relate to the

avian flu and trade in poultry is required. The SPS Agreement specifically refers to the

regulations established by the Codex Alimentarius Commission (Codex) and the
Organization fo¡ Animal Health (OIE) as intemational standards. These norms are

tse

lbid
75

considered sufficiently based on science, as the standards were developed by leading
scientists in their respective fields.

What are the Standards Embodied in the Codex ¡nd the OIE?

Codex Not Applicable to the Avian Flu
The Codex Alimentarius Commission was created in 1963 by FAO and WHO to develop

food standards, guidelines and related texts, such as codes ofpractice, under the Joint

FAO/WHO Food St¿ndards Programmer60. Their ¡ole has been best described

as:

"...

the primary intemational food standard setting organiz¿fion ....produces a wide
range of food stândards. Those most relevant to livestock food product safety
include: (a) standards relating to the maximum levels ofpesticides, residues,
contaminants, and additives that can be found in foods, and (b) guidelines on
processes and procedures such as the Hazard Analysis Critical Conhol Point system.
Other work of the Codex involves labeling standards, commodity standards (defining
what a product is or how it is made) and quality descriptors"ror.

For examplg they set standards in matters such as maximum lead levels in a produc!
when a product can properly claim to be "organically produced" or the method for

t@'FAO/ïIHO

Food Standards: Codex Alinentarius", online: codexalimentarius.net
. "In the early 1960s, the Food and Agrioulture
Organization @AO) of the Uniæd Nations and the World Health Organization (WHO) recomized the
importance of developing international food stand¿rds fo¡ the pu¡poses ofprotecring public health and
minimizl¡g dis¡¡pfion of int€mâtional food hade. The Joint FAO/I HO Food Standards Program was
esüablishe{ and the Codex Alime¡ta¡ius Commission was designated to a,l-inister the program ...The
leaders who established the Food Stand¿¡ds Programme and the Codex Alimentarius Commission were
concemed with protecting the health of consuners and ensuring fair praotices in the food trade. They felt
that both of these objeotives could be best m€t if all counties harmo¡rized thei¡ food regulations and
adopted inùemationally agreed standards". See WTO, "SPS Agreement Training Module: Chapter 7: Work
of Other Relevant Organizations", online: WTO

<httÞ://'À¡q¡'¡/.codexalinenbrius.

.

'o' Pro-Poor Polþ Bief, supranob 154 at 15. See also FAO & WHO, Report ofthe Evaluation
of the Codex Alimentarius and Othe¡ FAO and WHO Food Standarcls Work (2002), online; WHO

<http://$¡/w.who.intÆoodsâfetv/cod
76

,

determining pesticide residue in a given productr62. Their provisions are not related to
the control of the avian flu as they deal with standards for food quality, nutrition and

labeling, and not with health of the animals.

OIE Applicable to the Avian Flu: ,,The Code" & ,,The Manual"
The WTO explains the role of the Office Intemational des Epizooties (OIE) as "the world
organization for animal health recognized by the SPS Agreement. Founded jn 1924,lhe

OIE has three main missions:

.

To inform members ofthe occurrence and course of animal diseases throughout
the world and ofmeans of controlling these diseases;

.

To co-ordinate intemational research devoted to the surveillance and control of
animal diseases; and

.

To promote the harmonization of health regulations for trade in animals and
anìmal products among members.

These missions are achieved through different activities including the establishment

of

standards, guidelines and recommendations pertaining to animal health."l63 In the short,
the OIE can be thought of as an intemational veterinary association.

162

FAO & WHO, "Food Sønda¡ds: CuÍent Official Standa¡ds". online: codexalimentarius.net

<htto://www.codexalime

>.
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The main OIE normative works related to the avian flu are the:

(Ð

Tetestrial Animal Health Code (the Code), (formerly
Intemational Animal Health Code), and

(iÐ

the

;

Manual of Diagnostic Tests and I/accines

þr

Terrestrial Anímals

(2004) (theMawal)t6a.

The

Manual

sets

minimum standards for reliable and credible diagnostic tests used to

verifu the presence of certain diseases. It also sets the intemational manufacturing and
quality standards to ensure vaccines used are safe and effective. The relevant provision

with respect to the avian flu is Chapter 2.1.14.165 However,

as this set

ofinternational

rule is not relevant to this paper, it will not be discussed further.

Understanding the provisions

of this Manual will illuminate exactly what justifiable

"scientific basis" entails with respect to the avian flu and the poultry trade.

The Terrestriøl Anìmøl Heølth Code (the Code\

The other main normative work of the OIE is the Tenestrial Health Code. It recognizes
the legal status of the OIE's role as a reference point for the SPS Agreement. This is
specifically articulated in Article 1.3.1.2 of the Terrestrial Animal Health Code:

163

online:'üTo

Vr'TO, "SPS Agreement Training Module; Chapter 7: Work of Other Relevant Organizations',,
>.

<htto://rvrvw.rvto.orelensl

ls

OIE, "Manual for Diagnostic Tests and Vaccines for Ter¡estrial Animals", Summary (2004)
online: Wo_rld Organization for Animal Health
>.
165
OlE, "Manual ofDiagnostic Tests and Vaccines for Ter¡estrial Animals: List A Diseases:
Avian Influenza" (May 2005) atc.2.1.14 online: World Organization for A¡imal Health
<http://\nvw. oie.
>.

<http://rvrvw.oie.int/ens

int/enøno
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" The SPS Agreement encourages WTO Members lo base their sanítary measures
on international standards, guidelines and recommendations, where they exist.
Members may choose to adopt a higher level of protection than that provided by
intemational texts if there is a scientific justification or if the level of protection
provided by the relevant intemational texts is considered to be inappropriate. In
such circumstances, Members are subject to obligations relating to 4þ!
assessment and to a consistent approach of rßk managentent.

The SPS Agreement encourages Govemments to make a wider use of risk
analysis: WTO Members shall undertake an assessment as appropriate to the
circumstances ofthe actual 4þ! involved.
The SPS Agreement recognises the OIE as the relevant intemational organisation
responsible for the development and promotion of intemational animal health
standards, guidelines, and recommendations affecting trade in live animals and
animal products.l66"

Arl¡,cle

7

.2.1 .2. re-iterates that the

importing country has an obligation not to be more

trade restrictive than necessary and its restrictions must bejustified by sciencel6T.

Article 1.2.1.3. explains the responsibilities of the exporting country:

" An

exporting countty should be prepared to supply the following information to
importing countries on request:

a.

b.

information on the animal health situation and national animal
health information systems to determine whether that country is
ftee or has free zones of listed diseases, including the regulations
and procedures in force to maintain its free status;
regular and prompt information on the occurrence of transmissible
diseases;

c.
d.

tuu

details of the country's ability to apply measures to control and
prevent the relevanl lísted diseases;
information on the structure of the Veterinant Sett¡ices and the
authority which they exercise;

OIE,I'lr" Terrestt'ial Aninal Health Code (2005), online: l orld Organization fo¡ Animal
chapitre l.3.l.htm>, c. 1.3.1.

Health <httÞ://www.oie.in/eng/normes/mcode/en
167

OlE, nre Tetrestriql Anùnql Healrh Code (2005), online: Vy'orld Organization fo¡ Animal

Health <htto://ç.ç.w.oie.int/ene/no

,
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c. 1.2.l.

e.

technical information, particularly on biological tests and vaccines
applied in all or part of the national territory" .

The provision most relevant to this paper is the section that establishes guidelines for safe
exportation ofpoultry and poultry products exposed to the avian flu.

Chpt,2.7.l2

- OIE Recommendations

for the Avian Flu

The OIE Code has a specific set of recommendations for handling cases of poultry
exposed or infected with the avian

flu. They can be summarized as follows:

(i) Definition of Avian Flu Incident & Obligation to Notify

Under Article LI.2.3, each country is obliged to noti$ the OIE of an incidence of a listed
diseasel6s. This list includes the avian flu.

avian flu is provided in Article

2 .7

A clinical definition of

an ,,occurrence" of the

.72.7.16e

(ü) Disease l'ree Status & Regaining Free Status: s.2,7.12.4

This section provides a clinical definition of how a country, zone or compartment can
gain status as being "free" of highly pathogenic avian flu (HPNAI free status). Basically,
a country must be able to provide veterinary evidence that their establishment has been

free from the avian flu for the previous 12 monthsrTo. The exporting country must also

t68OlE,T'he

Health

Ten'estrial Anintql Health Cocle (2005), onlne: World Organization fo¡ A¡imal
l.l.2.htm#article 1.1.2.3>, c. 1.1.2.

<b!^Þ:/^nrw.oie.int/enøno
169-,.,

lDIA.

t?o

Ibid.
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have a surveillance system that includes a "formal and ongoing system for detecting and

investigating outbreaks ofdisease or NAI infection."lTl

If there has been

an incidence of the flu, the state can regain disease free status 3 months

after stamping out (culling) and disinfectìon have been carried out in accordance with
recommended procedures.

(iii) Safe Importation of Live Poultry or Product:

s,2,7 .12.5

to s,2,7.12,23

This section establishes the conditions for safe importation of live poultry or poultry
products. It is incredibly thorough and always requires an Intemational Veterinary
CertificatelT2 to attest that the poultry and the storage establishments were tested free

Íiom the virus. It is a very thorough set of guidelines and provides slightly different
procedures for safe importation of Live Poultry, Chicks, Eggs, Egg Products, poultry
Semen, Fresh Poultry Meat, and Feathe¡s

"t

& Downr?3.

lbid.

r?2

The OIE deLiti o\ of an"International veterinat! cerirtcqtu', is,,a cefüficate. issued in
conformity rvith the provisions of Chapter 1.2.2., describing the animal health and_/or public health
requirements \¡,,hich are fulfilled by the exported comnodíties." See OIE, n1e TeÛestûql Anintal Heqlth
Code (2005), onlne: World Organization for A¡imal Health

<http://www.oie.int/eng
c.

>,

l.l.l.

173

In addition to verifting that the poultry showed no clinical signs of infection, othe¡ conditions
that the Intemational Veterinary Certificate attest to include: chicks are derived from virus free parent
flock, poultry or chicks ¡vere k€pt isolated from infected livestock, poultry housing were disinfected
according to code recommendations, the poultry or chicks were kansported in new containers, and that
poultry meat, feathers and down were processed to destroy vi¡us and avoided contact rvith source virus.
See OIE, I'ie Ten'estt ial Animal Heqlth Code (2005), online: Wo¡ld Organization for Animal Health

<http://$.ç.w.oie.int/ens/no

>, c.2.7 .12., arts.Z.1 .12.5-2.7.12.23.

8i

(iv) The Code also sets out the factors to be considered for

a

risk assessmentlTa, which

requires weighing the risk factors associated with the importing country, such as: the
demographics ofthe importing country, the presence offactors that could accelerate
spread of the disease (population density, customs, culture), the potential consequences
on health, and the cost of containment, in case ofoutbreak ofdisease.

It is important to note that assessment ofthese risk factors includes both quantitative and
qualítative judgments. This means that scientific assessments still entail considerable
discretion and subjectivity.

l7s

Equivalency (Article 1,3,6.1)

Under Article i .3.6. i, the Code recognizes that different countries will use different
procedures or sanitary measures that can provide an equivalent degree ofhealth

protection. It sets out the principles by which an importing country should judge the
degree of equivalence of sanìtary measures which differ from its

own. However, as these

are merely recommendations, there is no obligation on the importing country to

fully

recognize the merits of different sanitary measureslT6.

174

OIE, The T",r'""n ial Aninal Health Code (2005), online: \ryorld Organization for A¡imal
Health <http://www.oie.inVenp/normes/mcode/en chapitre l.3.2.htm>, c- 1.3.2.

t7s

OIE, flre Terrestriql Aninal Health Code (2005), ontine: Wo¡ld Organization for Atrimal
, c.2.7.12.
176
"An inporting coøztry should recog nize that sàniraty n¡¿øsures diffe¡ent from the ones it has
proposed may be capable ofproviding the same level ofprotection; 4) the importing country should, upon
request, enter into consultations with the exporting country with the aim offacilitating ajudgment of
equivalence; 5) any sanitary neas¡¿rz or combination of san¡ktry measures can be proposed forjudgment
ofequivalence; ó) an interactive process should be followed that applies." S ee OlE, The Tenestriql Aninal
Health Code (2Q05), online: World Organization fo¡ Animal Health
htto://www.oie.int/ens/normes/mcode/en chapitre l.3.6.htm>, c. 1.3.6.
Health

<þ!Þ://rvlv.w.oie.int/enú
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Onus on Exporter to Challenge the Importer's SPS Measure

In sum, if

a

poultry exporter finds that a country has created SPS measures that is stricter

than the above-mentioned standards set out in the Terrestrial Code, the exporter can
challenge these measures under Article 5.8 of SPS Agreement,

"When a Member has reason to believe that a specific sanitary or phytosanitary
measure introduced or maintained by another Member is constraining, or has the
potentíal to constrain, its exports and the measure is not based on the relevant
internatíonal standards, guídelines or recommendations, or such standards,
guídelines or recommendations do not exist, an explanatíon of the reasons
such sanitary or phytosanítary measure may be requested and shall be provided
åy the Member maintaining the measure."

þr

Importer Must Justify Scientific Basis of Restrictive

SPS Measure

Once this challenge has been made, the importing country has to provide a scientific

justification for the restrictive nature ofthat SPS measure. Article 5.6 requires that the
country prove that their SPS measure is the least trade restrictive measure necessary,
among altemative SPS measures with the same degree of health protection.

"6.

Vr'ithout prejudice to paragraph 2 ofArticle 3, when establishing or
maintaining sanitary or phytosanitary measures to achieve the appropriate level of
sanitary or ph¡osanitary protection, Members shall ensure that such measures are
not more trade-restrictive than required to achieve their appropriate level of
sanitary or phytosanitary protection, taking into account tech¡ical and economic
feasibility."rTT

For example, a country could require that poultry cannot be imported unless the exporter
can prove that their entire country has avian

flu free status. However, if an outbreak of

the avian flu is contained to a particular region within the country, the exporting country

177

For purposes ofparagraph 6 ofArticle 5, a measure is not more trade-restrictive than required
ùnless there is another measure, reasonably available taking into account tech¡ical a¡d economic
feasibility, that achieves the appropriate level ofsanitary or phytosanitary protection and is significantly
less ¡estrictive to hade.

83

can argue that this
another avian

it too restrictive ifthey can prove the exported poultry came from

flu free region of the

same country.

(b) Emergency Situation: Incomplete Knorvledge Àbout Risk (Article 5.7)
In an emergency health situation, such as the current avian flu crisis, an importer

of

poultry can invoke Article 5.7 of the SPS Agreement to justifu closing their borders from
countries with incidence of H5N1

.

"'7. In cases whe¡e relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phytosanitary measures on the basis of available
pertinent information, including that from the relevant intemational organizations
as well as from sanitary or phytosanitary measures applied by other Members. In
such circumstances, Members shall seek to obtain the additional information
necessary for a more objective assessment ofrisk and review the sanitary or
phytosanitary measure accordingly within a reasonable period of time.riE"
However, it should be emphasized that Article 5.7 is a "qualified exemption", This
means that four conditions must be met before the provision can be invoked. The

conditions are that: the relevant scientific information on the disease threat is insufficient;
the measure is adopted on the basis ofavailable pertinent information; the country

adopting the measure must seek additional information for a more objective assessment

ofrisk;

and the invoking nation must review the SPS measure

within

a reasonable period

of timelTe,

In other words, even in an emergency situation, where it is better to

eÍ

on the side

of

caution, the country relying on this emergency provision can¡ot do so indefinitely. At
some point, they are obliged to seek additional scientific information and review whether
t78

Supra note 142.
WTO, "SPS Agreement Training Module: Chapter 2: The Key Provisions of the Ag¡€ement",
online: \VTO httþ://www.Mo.oreÆnslish./ûatop e/sps_e/sps aqreement cble/c2s8Þl e.htm>, c.2.8.
tt9
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the urgency of the health risk persists or has diminished.

Ifthe health risk

has

diminished, the restrictive measure should be changed to reflect this change in
circumstancesl8o.

SPS in Theory vs. SPS

in Practice

According to the WTO, the SPS Agreement has been more successful at defining more
precise basis for challenge than under the SPS provisions contained in the previous

GATT rules. Under the previous provision, only one challenge was brought. Whereas,
there were 10 challenges brought in the first three years of the inception of the new SpS

Agreementr8r. The WTO feels the new SPS Agreement provides greater traction for
exporting countries to challenge overly restrictive SPS measuresls2.

However, there are still several drawbacks with the SPS Agreement. In theory, when
challenged, an importing country must scientifically justify its SPS measures. This
ensures that only those health measures that can bejustified as necessary for the

protection ofhealth can be implemented to restrict trade. However, the application of the
SPS Agreement in practice produces results that are different than intended,

for developing countriesl

particularly

63.

180

Vr'TO, "SPS Agreement Training Module: Chapter 2: The Key provisions ofthe Agreement',,
online: WTO <http://www.wto.org/english,/tratop_e/sps_e/sps_agreement_cbt e lc2s7pl _e.htn>, c.2.7..
lslWTO,
"Understanding the WTO Agreement on Sanitary and phytosanitary Measures,,, online:

183

Nath- Associates Inc, TSB Project, 'T¡ade Capaciw Buildins and Sanitarv and Phytosanitary
Control: A Research Report,'(April 22,2003). Sponsored by USAID's Bureau ofEconomic Growth,
Agriculn:re and Trade (EGAT) online :' http:/þdlusaid.gov/pdldocsÆNACX953.pdf..See also, M.J.
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This occurs because of the procedural hurdles built into the SPS provisions and the
lengthy delays between initiating a challenge and final resolution by the WTOIsa. These
practical failings have the effect ofreducing a state's faith in the SpS Agreement's ability
to ensure that health measures truly are based on science or that SPS measures used

as

thinly veiled trade barriers will be held invalid. When SPS measures that are clearly
artificial protectionism go unchallenged or unpunished, confidence in the authority of the
SPS Agreement is severely undermined.

In the context of the avian flu crisis, a lack of faith in the SPS Agreement will deter
member countries from disclosing cases of H5N1 infected poultry. This, of course, can
have di¡e consequences for the entire health community.

(i) Àrbitrariness in Interpretation of Scienti{ìc Knorvledge
As mentioned in the previous section, the science behind infectious diseases is not exact
or conclusive. This therefore leaves lots ofroom for subjective judgrnents to be made.

An assessment of the SPS provisions from the perspective ofpro-poor livestock policy
experts concludes that the fact that "science may not always be clea¡ leaves the door open

for other factors to influence intemational rule-making." ì85 Some of the other factors
that take detract from the objective application ofSPS standards are:

(a) When dealing with subjects upon which there is no conclusive science, it is

difficult to establish standards based on incomplete information,
184

S.J. Henson, R.J. Loader, A Swinbank, M. Bredahl and N.Lux. Impact ofSanirary and
Pltytosanitary Measures on Developing Counn ies, (ThelJniversity of R€ading, 2000) at Chapter 9 and
Chapter 13.
l8s

Pro-Poor Policy Brief, süpla note 154 at 8.
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(b) science is context-specifìc, which makes the application ofuniversal standards too
rigid, and;
(c) if an SPS-related dispute is resolved by the WTO dispute settlement body, the
issue

will not necessarily be resolved by scientific

expertsl86.

The High Cost of Uncertain Science: The SARS Example

An example ofhow uncertainty in science can cause serious economic damage, despite

a

wealth of expert advice, is the SARS outbreak in Toronto, Canada. The World Health
Organization misjudged the severity of the outbreak and issued a havel advisory against
non-essential travel to TorontolsT. This advisory conflicted with the recommendation

of

the U.S. Centers for Disease Control and Prevention in Atlanta, GeorgialE8. Seven days

later the WHO lifted the ban and listed the city at "SARS-affected" status. However, the

public's perception of Toronto

as an unsafe place

to travel arising from the WHO's

original travel ban was too deeply imbedded. Despite the change in status, Toronto
experienced an estimated $1.1

billion in lost travel and tourism revenues alone.tEe The

WHO's mistake in judging the severity of the outbreak in Toronto is an example of how
mistakes in scientific judgments can cause irreparable harm to a nation's economy.

t8ó

Gurrnun, A¡drew, "Food Fears: Health & Safety at the WTO,, (2004),45 Va. J. int'l L. See
also Stewart, Terence P. & David S. Johanson, "The SPS Agreement of the World Trade Organization and
Intemational Trade of Dairy Products" (1998) 55:l Food Drug L.J.
rsT
"Toronto Remáved from SARS List" CBC News (15May,2003) online:
http://www.cbc.ca./story/news/nationaU2003/05/14lsars toronto0305l4.html.
I88
Cost of SARS, s upt'q rLote 145.
r8e
"Indepth: SARS: The Economic Impact of SARS" CBC Ne.ws Online
cbc.ca

<http://*nvrv.cbc.cdnewsô
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(8 Jlly 2003), online:

(ü) Frequent Changes in Standards & Prohibitive Cost of Compliance
Another weakness with the SPS in practice is the extremely expensive cost of complying

with a country's SPS standards. It requires considerable financial investment to create an
infrastructure that complies with intemational health standards, as it requires developing

fairly sophisticated veterinary and food administrative agencies. Even when

a

country is

able to meet health standards, other countries can simply change their SPS requirements,
and then other countries have to expend more resources to meet these new standards.

This discourages other countries ÍÌom even attempting to enter these markets.

"Importantly from the perspective of investments in SPS and disease control, it is
not simply the fact that standards are high compared to existing levels in
developing countries that make them difficult and costly to meet, but that they are
subject to Íìequent changes. This makes retums on investments in SPS uncertain,
as meeting current intemational SPS standards does not necessarily hanslate into
access to export markets in the future.leo"

In this manner, confidence in the SPS Agreement's ability to prevent the use of health
measures as protectionism is undermined. This is particularly true for undeveloped

countries, whose infrastructures are still in the formative stageslel.

(üi) Prohibitive Cost & Delay in Pursuing SPS-Related Dispute

Article 11.1 of the SPS Agreementre2 specifically mandates all

SPS related disputes to be

resolved according to the procedures set out in the WTO's tJnderstanding on Rules and

tgo
rer

tez

Lokug", rrpro note 32 at I l.
Supra, note 184 at Chapter g.
SPS

Ag'eement, supra note

!42.
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Procedures Governing lhe Settlement of Díspules, more commonly known as the Dispute
Settletnent Understanding (DSU)

le3.

The main objective of the DSU is not to impose judgments, but rather to facilitate

mutually agreeable solutions and "prompt settlement" of disputes between members. As
such, under article 23, the WTO members are obliged to use the DSU to resolve their

disputes, and cannot take unilateral action against any alleged violator of the WTO
agreements or resort to using any other fora.

Given that achieving mutually agreeable solutions is the primary objective, the first stage

ofevery dispute is for the parties to enter negotiations with each other, to fìnd

a

mutually

acceptable resolution. This is called the "consultation" phase of dispute settlement

(Article 4). Ifthese negotiations fail,

a panel is appointed

to consider the matter, using

submissions from all parties. The panel submits its final report to the Dispute Settlement

Body (DSB), which has the right to accept or reject the panel's ruling. In practice, as
decisions to reject a panel's findings requires unanimous consent of the DSB, their

rulings are rarely rejected.

So, in a typical WTO dispute, where the case runs its fuIl course to a first ruling, the

procedure should not take more than one year, or, if the case is appealed, up to 15

months. In some cases, the ageed time limits are flexible, and the process can be

re3

Agreement Establishing the World Tr.ade Organization: Ilnderstqnding on Rules and
Procedures Govetning the Settlement of Disputes af Arurcx2, online: WTO

<http://www.wto.o¡gÆnglish/docs e/leeal e/28-dsu.doc>.
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accelerated

if it

can be demonstrated that the case is urgent (e.g. ifperishable goods are

involved, under Article 4.9).

Even once a panel or final appeals ruling is made, however, there can be additional delay
before the offending trade behavior is withdrawn. Although under article 3.3 and article
21, the DSU stresses that 'þrompt compliance with recommendations or rulings of the

DSB is essential in order to ensu¡e effective resolution ofdisputes to the benefit ofall
Members", in practice, enforcing compliance is not always so simple or prompt. This is
because the injuring party can simply choose not to comply with the

ruling. Thus,

even

assuming a dispute, complete with appeals, is pursued and all deadlines are followed,
there can still be considerable delay before an unfair ban is lifted, or compensation paid

or hade sanction imposed.

Compensation Must Be Mutually Agreed

After

a

ruling, the compliance can be delayed

days to state its intention to comply

as the

injuring party has an additional 30

(Article 21.3). It is then given a grace period to

comply with the ruling within a "reasonable period of time". If it is impractical to
comply or simply refuses to comply, the party is granted another 20 days to negotiate a
mutually agreeable compensation with the injured parties (Article 3.7 and Arlicle ZZ.2).
Compensation cannot be extracted unilaterally and can only be assumed by the offending
party voluntarily (Afücle

22). Ifthe offending country continues to refuse to comply,

the burden is on the complaining party to ask the DSB to impose trade sanctions,

for

which the DSB has 30 days from the expiry of the "reasonable period oftime,,to impose
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(Arficle 22.2). Thus, only after compensation negotiations have failed, will the DSB
consider taking retaliatory action against the offending state.

In other words, even after

a decision has been rendered

by the DSB, the process of

enforcing compliance on a reluctant party can take an additional six months, and does not
always result in an award of compensation. Meanwhile, the economic damage of an
SPS-related import ban is wreaking havoc on the injured party's economy. Particularly

for a developing nation, each day that the unfair import ban persists, a central pillar

of

their fledgling economy is being corroded, perhaps irrevocably.

Furthermore, the high cost ofhiring legal and scientific expefise erects another
procedural deterrent that discourages developing countries from reporting infected

livestock, challenging an unfair hade ban is prohibitively expensiverea. In fact, one study
found that the cost of complying with SPS standards and obtaining legal and scientific
expertise to dispute a ban on their exports would amount to "an entire year's development

budget" for most developing and transitory economies.le5" Obviously, this makes pursuit

ofunfair hade restrictions unthinkable for poor countries. A nation's faith in the fair
application of the SPS Agreements depends on its beliefthat it can effectively challenge
another country's SPS measures. But when the cost ofpursuing such challenges is so

prohibitive, this diminishes the developing world's confidence that the WTO can protect
against unfair trade restrictionsl

194
195

196

e6.

Henson, søprz, note 84,

Lokoge, srrpra note 32, at 11.
Henson, supra, note 184.
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Not only is this detrimental to the economic development of poor countries, but it
jeopardizes the health of the entire world. When the WTO dispute settlement mechanism

is so prohibitively expensive and time-consuming, it acts as a detenent for developing
countries to disclose lìvestock infected with the avian

flu. This in tum greatly

increases

the opportunity for the virus to become a human pandemic. These deterrents are
compounded by the fact that even when the WTO imposes trade sanctions for violations

of the SPS agleement, they are not a very satisfactory resolution for developing
countriesre?. The ineffectiveness of certain retaliatory measures is explained in the

following section.

(iv) Ineffective Enforcement of SPS Infractions:

In the 7996 Hormones

tlr,.e

Hormones Case

Casele8, the only SPS case to progress to the WTO dispute

settlement body, the European Union (EU) was held in violation of the SpS Agreement.
The EU claimed that a ban on imports of beef from the United States and Canada was
necessary because the cattle were treated with growth hormones that could damage

humans consuming the beef. Although the WTO found this SPS measure was invalid
and unscientifically

justified, the EU refused to comply with the order to lift the ban by

the May 1999 deadline. Faced with this non-compliance, the WTO had to resort to

imposing a retaliatory tariffon EU imports to the US worth $116 million and to Canada

te7

B.L.Brimeyer, 'Bananas, Beef and Compliance in the World Trade Organization: The inability
Process to Achieve Compliance f¡om Superporver Nations' (V/inter 2001)
Minnesota Joumal ofGlobal T¡ade, 133-168.

ofthe WTO Dispute Settlement
le8

K.H. Matthews, & J. Bemstein & J. C. Buzby, ',Intemational Trade of Meat/poultry products
and Food Safety Issues", U.S. Department ofAgriculture (USDA) Govemment publications, USDA Doc.
A-ER-828, online: Economic Research Services of the USDA:
at 4,

<htto://rvrwv.ers.usda.e
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worth $11.3 million, per year'nn. In th" simplest of terms, a retaliatory tariff allows the
injured party to raise their tariffs imposed on goods exported by the offending state into
the injured state. But, in practice, this type of enforcement would have little deterrent
effect when a developing country is the injured party.

This is because tariffs can only be used effectively by state's which wield sufficient
market power in intemational markets2o0. One study that compared the effectiveness

of

fines and tariff retaliation found that "tariff retaliation is often not in the interest ofan

injured party. For example, optimal tariffs for countries that are too small to influence
world prices would be typically near zero. As a result, any tariff retaliation will only
further reduce their welfare2ol".

Meanwhile, after undergoing a dispute settlement process that can take up to two years,
significant economic damage to the inured party's industry can be wreaked. In addition,
the stigma attached to the injured country's industry can significantly hamper future
export potential. Given how pivotal a role that poultry farming plays in developing and

transition economies, forming a pillar of their economic development, the economic

r99

WTO, Disput" Settlement Panel, Award of the Aïbit,atot.on EC Measures Concerning Meat
and Heat Products (Honnones), WTO Doc. WT/DS26/15 (the US Dispute) & r r/DS48/13 (the canadian
Dispute) (1998), online: WTO <http://docs-online.r¡to.o¡g>.
200

Douglas lerley, "Developing Country Compliance with and paficipation in the IVTO Dispute
Settlement System: A¡other Look at the Dispute Over Bananas" (Spring 2002) 33:4 Law & pol,y lot,l Bus.
at 615-651.
201

Nuno Limão & Kamal Saggi, "Tariff Retaliation Versus Financial Compensation in the
Enfo¡cement of Intemationâl Trade Agreements" (January 2006), online: University of Southem
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damage from lengthy, profacted settlement procedures can be
emphasizes how important

ineparable. This

it is to ensure that the WTO properly enforces

SPS violations.

"The perception that SPS regulations are sometimes unevenly and unjustifiably
applied needs to be altered so that producers and govemments in developing
countries are incentivized to make the considerable investments that are
needed.202"

The procedural weaknesses in enforcing the SPS Agreement, provide little confidence in

its ability to prevent SPS measures from being used as artificial hade barriers. In the
context of the avian flu, this will motivate countries experiencing incidence of H5N1 to
conceal or at the very least hesitant to report the presence of the disease. Once again,

time is of the essence in trying to contain a disease as highly contagious and transmissible
as the current strain

of the avian flu. The fact that developing countries do not perceive

the SPS Agreement as an effective safeguard against protectionism2o3, acts as deterrent to

disclosing infected livestock and th¡eatens the health ofthe entire human community.
But the right changes to the current avian flu containment strategies and the SpS
Agreement mechanisms can alleviate these market failings. These suggestions are
discussed in the following section,

202-.
---

Lokuge, supra nole 32 at 12.

203

M. Bezuhly, D.P. Ficller, A.L. Taylor, M. E. Wojcik "lntemational Legal Developments in
Review: 1997 Public lnternational Law, lntemational Health Law,"(Summer 1998)32 lnt'l Law. 539.
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CHAPTER

& Improved

FIVE:

Recommended Solutions: International Compensation Scheme

SPS Dispute Settlement

The previous sections have discussed how the current avian

flu containment strategies

operate and which organizations are involved. This paper has also discussed how

procedural inefficiencies hamper the effectiveness ofthese strategies. The lack

of

adequate, reliable compensation for poultry farmers in developing countries creates a

disincentive to report infected livestock. A further disincentive arises as the SpS
Agreement fails to provide adequate assurance that SPS measures are not used as
disguised protectionism. Both of these problems discourage farmers in reporting or delay

their reporting ofinfected livestock, which increases the probability of transmission of
H5N1 to the human population.

Although not intended to be definitive solutions to these issues, this section of the paper

will provide recommendations

on ho\ry to resolve or contribute to the resolution ofthese

two weaknesses.

5.1 Immediate Solution : Adequate, Reliable Compensation

Although both ofthe weaknesses described will impede the success ofglobal strategies to
control the avian flu, only one can be resolved immediately. Witnessing the rapid spread
of the disease in the last three months, the urgency of the avian flu crisis should prioritize
efforts on preventing the spread of H5Nl ÍÌom the bird population to the human

population. The possibility of repeating the 1918 influenza pandemic and losing another
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40

million lives, or likely many more millions, is unthinkable. Therefore, creating

a

reliable compensation scheme for poultry farmers, particularly in developing countries,
should be a paramount concem,

Global Public Good, Global Financing
Given that the greatest risk for spread ofthe disease arises ÍÌom developing countries,
one cannot continue to rely on their national govemments to finance compensation. It ìs

therefore suggested that a centralized, intemationally funded compensation scheme be

created. The FAO explicitly states that they consider "protecting global human health
and well-being a responsibility of the intemational community.2oa" This would suggest

that avian flu containment should be considered a global public good, as all countries

would benefit from preventing the spread of the disease to the human population2os. Put
another way, all countries would suffer the negative consequences

-

ofa

human pandemic

in terms of both human lives and economic losses.

Therefore, like any other global public good, each nation should be required to contribute
to the compensation fund that will reward disclosure of diseased birds206. In order to be

fair to lesser developed countries, each nation would be required to pay based on their pro
rata share

ofglobal gross domestic product.

Globol Sn'orcg, for Prog'essíve Control ofAvian Infuenzq, s\pra note 34 at3.
'*
205

D.P., Fidler 'symposium Issue: The tlN at Sixty: Celebration or Wake? Contributor
Development, Disease and Envi¡onmental Degradation: The UN and the Responsibility to Practice Public
Health' (Winter 2005) 2J. Int'l L. &Int'lRel.41. SeealsoR. Smith, D. Woodward, A. Acharya, R. Beagle
and N. Drager "Communicable disease control: a 'Global Public Good' perspective" (2004) Health policy
and Planning 19 (5): 27 1 -27 L
206
David P. Ficller, " Microbialpolitik: Infectious Diseases and Intemational Relations" (1998)
14 Am. U. Int'l L. Rev. l. See also E Folch, et al, " Infectious Diseases, Non-Zero-Sum Thinking, and the
Developing World" (August 2003) American Joumal of the Medical Sciences.326Q):66-72.
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The World Bank has two mechanisms to assist financing avian flu containment
endeavors, the Global Program for Avian Influenza (GPAI) and the Avian and Human

Influenza Trust Fund (AHITF). But, there are several drawbacks which make these
options unsuitable for a compensation fund. First, the World Bank estimates that both
these programs

will take several

years to finance and

fully implement. Secondly,

of

as is

often the case with a large bureaucratic organization as the World Bank, the process for

applying for and receiving funding approval and monitoring disbursements slows its
effectiveness. Third, one of the mechanisms relies on pledges from donor countries who
may ¡enege on their promises, and in fact have been slow to actually disburse funds to the

Wo¡ld Bank.

Thus, these funding programs are incompatible with the exigency of providing
compensation immediately, in order to minimize the spread of highly infectious H5N1 to
unaffected regions and the transmission to humans. It bears re-iterating that time is of the
essence in containing a

highly contagious and lethal disease as H5N1, and thus any

compensation scheme must be fully operational within a short time frame.

Thus, the fund for the recommended compensation scheme needs to be more simple and
streamlined than existing financing mechanisms. Highlighting the urgency

of

containment of the disease in animals to prevent its transmission to humans is not proving
to be sufficient motivation. To ove¡come this weakness, the compensation fund needs to
be financed by providing more compelling reasons for nations to contribute. With these
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obstacles in mind, the following author provides some recotûnendations on how best to

finance and structure an effective avian flu compensation fund.

To ensure that the funds are paid out as efficiently and swiftly as possible, the fund
should be centrally administered by a private humanitarian organization such as CARE207
or a credible non-govemmental organization. The purpose ofplacing the administration

of this scheme beyond the scope of existing organizations such as the FAO or the World
Bank is to ensure that it does not get bogged down by excessive bureaucratic

accountability lethargy. Removing some of the administrative hurdles will also help

instill confidence in the reliability of the compensation scheme by otherwise skeptical
farmers. There are several options for funding such an apparatus: insurance, tax, or
private investment schemes. The first option to consider is a compulsory livestock
insurance scheme,

(a) Compulsory Insurance Schemes: Impractical for Developing Countries
The financing ofcompensation through a livestock disease insurance scheme is a

relatively new mechanism being used in some countries2o8. However, this option is not
practicai for the current avian flu crisis because it requires the compensation to be paid
from

a

pool of funds that is an accumulation of premiums paid by the insured (farmers)

over several years. This type of compulsory fund structure will not work in developing
countries as the farmers are simply too poor to afford paying the insurance levies.
207'CARE

History", online: CARE <http://w.ñ'w.care.o¡g/about/history.asp.
R.A.J. Robe.ts, "Livestock and Aquacultu¡e Insu¡ance in Developing Countries" (November
2005), online: FAO
<http://ç.ww.fao.orslAc/aes/subiects/er/ruralfinance/pdffLivestockAquaculh¡relnsurance
€n.pdÞ at c. 4
208

at 24.
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Furthermore, it would also be impractical as it requires several years to accumulate

sufficient premiums to finance adequate compensation.

unfortunately, the world does not have the luxury of waiting several years to accumulate
a large enough

pool of funds. The highly contagious nature of H5N

t

and its

unexpectedly rapid spread require containment strategies that are immediately usable.

Neither a compulsory nor a voluntary insurance scheme is a practical solution for
developing countries and other more viable options are available.

(b) International Public Health Emergency Tax
Although

a very

idealistic suggestion, this paper suggests the imposition ofan

intemational public health emergency tax on all national govemments. If preserving the
health ofhumans is considered a global public good and the economic consequences for

failing to do so run in the range ofbillions ofdollars, it would be in the best inte¡est each
country to contribute to a compensation fund that accomplishes containment.

Taking a preventative approach to disease management has always been more costeffective than taking a reactive approach. Particularly for a highly contagious and lethal
disease,

it simply makes more

sense to finance prevention.

Cunently, industrialized nations such

as Canada and the

United States are allocating

billions ofdollars for human pandemic preparedness. In fact, canada, recently increased
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its influenza pandemic budget to $1 billion2oeand the United States has allotted $3.8
billion2rO. Both countries have also allocated millions ofdollars to finance domestic

agricultural infectious disease control programs. A mere

5olo to

10% of these budgets

would provide millions of dollars in funding for a compensation programs that would
reduce or eliminate the spread of outbreaks in developing countries. Recently, even the

FAO has declared that a disproportionate amount ofmoney has been allocated to focus
on the human pandemic component and not enough for the animal side2lr. Taxing all
countries for the compensation fund would redistribute the burden of its cost onto all
nations that stand to benelit from containment ofthe avian

flu. In the altemative,

this

paper also suggests that private market stakeholders could be convinced to contribute to

the compensation fund.

(c) Entice private sector stakeholders to invest in the compensation fund

At first glance it may seem that there is no benefit for private companies to invest in

a

fund that compensates farmers in developing countries for diseased livestock. But
developing countries will not remain undeveloped forever. As they become more

industrialized, their economies represent potential new markets for businesses looking to
expand. So developing countries offer lucrative opportunities for future markets,
particularly

2@

ifa

company can secure exclusive access and first entry to the ma"rket.

Thomas Blackrvell, "Pandemic Spending and Fears Ov

erbloln,

The

National

posr (16 May

2006).
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"United Stat", Allocated $3.8 Billion To Avian Flu preparedness,' (2006), online:
USiNFO.STATE.GOV <http://usinfo.state.gov/gtlAl¡hivel2006/Aprt04-2t6362.htnl>.
'' ' 'FAO Calls Wo¡ld to Prioritize Funds for Preventing Bird FÍt" China Vievt (lB }lay 2006),
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Thus, this paper suggests that only certain private market players would be interested in
the compensation fund, such as pharmaceutical manufacturers of animal vaccines and
diagnostic tests and private veterinary biosecurity companies. Each company would
agree to sponsor compensation in a developing country in exchange for.such benefits as:

(i) Exclusive supply agreement to the agricultural sector in the host country. The
sponsor and host govemment could negotiate a mutually acceptable agreement
where the sponsor will have the right to be the exclusive supplier ofvaccines or

biosecurity, for a limited number of years, to the host country's livestock
production sector.

(ii) The sponsor could be granted special foreign investment concessions

-

such as

tax breaks by the host country.

(iii) The

sponsor company would also benefit from the positive publicity

ofbeing

able to claim that they were responsible for successful contairìment of the avian flu

in the developing world. Being able to claìm that they were responsible for
heading offa human pandemic would provide the sponsor with valuable branding

goodwill in the eyes of the rest of the world.

Eventually, poor countries in the developing world will become more industrialized and

wealthier. Enticing private companies with first entry to these markets will provide a
powerful incentive to invest in the avian flu compensation fund and the results would be
beneficial to all stakeholders.

All of

these options for motivating investment in the compensation fund are variations

of

an attempt to link the economic health of the poultry farmers in developing countries to
the health of the indushialized

world. They are attempts at inducing richer countries to

have a vested interest or stake in improving the veterinary infrastructure ofdeveloping

countries. Now that the financing of the compensation fund has been discussed, the

following section will discuss how the compensation payments will be structured.

Traditional Compensation : Monetary Compensation
An objective market valuation formula would have to be used to ensure that each farmer
would be equitably compensated, regardless of their country of origin. Paying a premium
for early reporting would also help encourage early disclosure ofpotentially infected

livestock. In addition, compensation should encompass ¡,vo components ofloss: direct
loss and indirect or consequential losses.

Compensation for Direct Losses
The compensation for direct losses, would be similar to indemnity payments, with the

aim ofrestoring farmers to their original position prior to the outbreak, and not to
compensate for the cost ofre covery't'

.

Therefore, farmers would be compensated for

fair market value of the livestock before the outbreak. However, to encourage early
reporting, farmers would only be compensated for self-disclosure of infected livestock.

If

the outbreaks are discovered as part of the govemment's veterinary surveillance, farmers
212

Ben Gramig & Richard Ho¡an & Christopher A Wolf, "A Model of Incentive Compatibility
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\ryould receive either no compensation or a severely discounted

value. It would

also be

another condition of payment that the farmer demonstrate that they exercised a minimum
standard of livestock husbandry to avoid infection of the avian

flu. This will help avoid

the moral hazard of compensation schemes, where farmers may not be motivated to

minimize or avoid losses2l3. Compensation fo¡ direct losses should be immediately
payable to farmers upon disclosure.

Compensation for Consequential Losses

A component of compensation should be included for consequential losses suffered by
the farmers as a result of destruction of the livestock. This would encompass other types

of economic loss such as: business intemrption, lost market access and

a decrease

in

livestock prices.

This component will not be immediately payable as the calculation for lost market access

will differ from country to country and will
access to markets

will be country specific

take longer to assess. The cost

because

it.rill

oflosing

be a function of the severity

of

reaction by other countries. That is, whether it will result in closure ofmarkets (trade
bans) and the length of time the closures persist. This component can be payable within a
year ofdisclosure,

"3 lbid.
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Alternative to Monetary Compensation: .rSofttt Credit and ..Avian Miles"
But there may be some instances where national govemments are so poor they caûtot
subsidize any component of compensation whatsoever. Since the compensation fund
may not have sufficient finances immediately available to offer compensation, it is
suggested that alternatives to monetary compensation also be

offered. A recent post-

avian influenza rehabilitation study found that poultry farmers in some developing
countries actually preferred access to soft credit and veterinary services over
compensation2la. For these countries, it is suggested that instead ofmonetary
compensation, reward for disclosure ofinfected livestock could consist ofone or a

combination of the following altematives:

i) Extension of Existing Loans
As repayment of their existing loans is one of the biggest concems for poultry farmers, in
exchange for destruction ofinfected livestock, farmers could be offered adjustments to

their repayment schedules2ls. For example, they could be offered an extension of their
loan terms. Short term loans could be extended by an extra six months and medium and
long term loans could be extended by half of their original term. This would reduce the
stress ofrepayment and remove the farme¡'s fear

zta

ofbankruptcy.

FAO, Emergen"y Regional Support for Post-Avian Injluenzq Rehabilitqtìon - Summary
Project Results and Outcones,FAO Doc. TCP/RAS/3010(E) (February 2005), online: FAO

<http://vA:¡,w.fao.ore/aplaeai

of
at 29.

"s lbid., ut lg.
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ü) Soft Credit on Nerv Loans
As it is difficult for farmers to obtain credit without collateral, trying to obtain new
financing to restart their business is a big concem for poultry farmers2ró. To counter this
problem, in exchange for destruction ofdiseased birds, these farmers could be offered
credit with low or no collateral. In addition, these new loans could be offered with low
interest or subsidized interest rates.

iü) Rebate on Purchase of Alternative Livestock
In the aftermath of major outbreaks in highly infected regions, some poultry farmers are
hesitant to retum to the poultry industry. This is particularly true where the price and
demand ofpoultry has dropped significantly. These farmers
have expressed an interest in hog or other livestock production2lT. Therefore, it might be

practical to offer farmers a rebate on the purchase of altemative livestock, in exchange
for their destroyed poultry assets. This would also help ensure that livestock sectors

of

these economies continue to develop and contribute towards long term sustainable

development.

iv) Credit for Veterinary Services: The .,Avian Miles" PIan
In exchange for reporting infected poultry, farmers could receive credit for fíee
veterinary services. The beauty ofthis approach is that it accomplish two goals, provides
an incentive for farmers to report outbreaks of the disease and ensures that future animal

husbandry and biosecurity measures are improved to protect their remaining livestock, In
2t6

lbid., at 18.
2" Ibid.,
ut 14.

l0s

the long run, this will benefit the agricultural sector ofdeveloping countries and improve

their accessibility to intemational markets. Bonowing from a clever marketing
technique, this form ofreward could be called the "avian miles" plan.

Early reporting being of the essence in containing the avian flu, it is imperative that a
reliable, compensation scheme be created and implemented as quickly as possible. In
summary, these suggestions for financing the compensation fund and altemative forms
compensation to poultry farmers represent flexible and novel attempts ofinducing

wealthy stakeholders to have a greater stake in improving the veterinary capacity of
developing countries. Rather than taking an overly rigid approach to avian flu
containment, it ìs important to inco¡porate incentives that are both compatible with the
needs of wealthy nations and consistent with developing country

priorities. In the long

run, it is also important to improve member confidence in the SPS Agreement. The

following suggestions will help enhance trust in the WTO's application of the SpS
Agreement,

5.2 Long Term

Solution: Revamping SPS Agreement

Àccess to Export Markets as Incentive: Enforcement is Key to Credibility

This paper recogrizes the administrative inertia that impedes the implementation of any
recommendations for improving the SPS Agreement. Changes to intemational laws
bome by an institution as large and complex as the WTO will require several years to
come to

fruition. This is particularly true when such changes require the unanimous

of

ratification of all WTO members. Nevertheless, this paper suggests the following
changes to the SPS Agreement to improve its credibility.

(a) For non-emergency SPS measures

(i) Shift Onus
Currently, the onus lies with the exporting country to challenge the importing country's
SPS measure as scientifically

unjustifiable. However, the prohibitively high cost of

hiring legal and scientific experts to pursue such

a challenge creates a procedural

barrier

that effectively prevents developing countries fiom undertaking SPS related disputes.

It is therefore recommended that the onus forjustifring the scientifìc basis ofa nation's
SPS measures should lie

with that nation. This is also consistent with the core mandate

ofthe WTO treaties, to encourage liberalization oftrade. Exceptions to this starting
premise should require the invoking nations to justifu their position. Similarly, the nation

relying on SPS measures as an exception to open trade, should be required to provide a
scientific rational for doing so. Furthermore, as each nation is claiming that their SpS
measures are scientifically justified, there is no additional cost for simply re-producing

this evidence, as it was already gathered in order to create the SPS measures in the first
place.

This will help alleviate the high cost ofchallenging an SPS measure, and assist
developing countries in bringing challenges tkough the WTO dispute settlement
mechanism-

(ii) Financial Assistance for Developing Countries to Comply rvith SPS
As previously mentioned, Articles 9 and 10 of the SPS Agreement require developed
countries to provide technical assistance to developing countries to comply with its

provisions. However, developed countries have been slow to follow through with these
obligations, which contribute to the inability ofdeveloping countries to comply with
intemational health standards.

In addition to Articles 9 and 10, this paper suggests that a fund be created to provide
financial assistance for developing countrìes to pursue SPS related challenges. This will
help lower the procedural hurdles to using the WTO dispute settlement mechanism and

narrow the legal and technical knowledge gap between richer and poorer members of the

wTo

(iü) Better enforcement of SPS Àgreement
Presently, SPS disputes must undergo a protracted bilateral negotiation process before
can proceed to the WTO Dispute Settlement

it

Body. This creates a lengthy and expensive

delay between the initial incident and ¡esolution. The remoteness of these resolutions
also acts as a disincentive for injured parties to initiate SPS disputes.

It is therefo¡e recommended that a separate

SPS dispute settlement body be created to

handle only SPS related issues. This will result in much more rapid settlement of SPS

challenges. Faster resolution will decrease the negative economic impact on the injured
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country and enable them to recover financially and restore its intemational market repute
sooner.

5.5

SPS Measures Àdopted in Emergency

Situations: Nerv Mandated Expedited

Review of Trade Bans

In emergency situations, where there is incomplete knowledge and potentially dire
consequences, a country can invoke the emergency provision

ofthe

SPS Agreement,

Although they are obliged to review the SPS measure within a reasonable period of time,

it remains

at the discretion of the

invoking country to determine what

a reasonable

period

constitutes. The ambiguity of a "reasonable period" could allow the invoking country to

prolong the SPS measure for much longer than is necessary.

It is therefore suggested that for highly pathogenic

diseases, such as the avian

flu, an

expedited review of the trade ban be mandated. This will ensure that any SpS measures

invoked in emergency situations are not used indefinitely. For example, within two
months ofinvoking a trade ban, the review will be conducted to consider the scientific

justification of the ban, given the latest scientific data

High costs and lengthy delays associated with challenging unfair trade bans, and the
ineffectiveness ofretaliatory tariffs for developing countries, tend to discourage rather
than encourage reporting of infected

poultry. In emergency health situations,

such as the

cunent avian influenza crisis, a faster, more accessible means ofassessing the scientific

justification ofhade bans is necessary.
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Finally, the long-term, negative stigma of
makes time

ofthe

a

nation subject to an avian flu import ban

essence in assessing whether such bans

arejustified. If the ban is

unjustified and removed, it will enable the infected country to retum to exporting and
recover their economic status much more quickly. Thus, a credible expedited review
process

will

encourage developing countries to report livestock infected with the avian

flu.

Therefore, to reward countries for candid and prompt reporting ofavian flu outbreaks, a

highly expedited, independent, review process will immediately

assess whether such

blanket import bans are justified. In order to hold countries accountable for invoking the
emergency SPS provisions and imposing blanket import bans, this review will determine
whether there is sufficient scientific evidence to justify the ban. The review can also
determine whether a less drastic health protectionist measure could be used in place ofa
national ban, such as a regional ban.

The review will be held on a highly expedited basis, to reflect the severity ofthe
economic losses on the banned country and the stigma ofbeing associated with a highly

infectious disease as the avian

flu.

Given that the economic stakes of import bans on a

pivotal industry are so high for developing countries, an expedited review is necessary.

If

the review body determines that the ban is unjustified, the offending country

will be

obliged to pay compensation to the injured party for resulting economic losses on a strict

liability basis. The findings of this review body can also
WTO challenge is brought by the injured party,

as part

be used

if

a subsequent formal

of their submissions to a WTO

panel, Thus, the decision ofthis expedited review will provide some persuasive authority

ti0

to assist the injured parly in their challenge. It will also act as a deterrent fo¡ countries
attempting to misuse the emergency provision ofthe sPS agreement as an artificial trade
barrier.

The expedited review body would consist of credible members of the intemational

scientific and legal community and could be chosen from the FAO, the OIE and a roster
of intemational trade arbitrators.

It is also important that the funding for this expedited review process arise from apool
into which all WTO members are obliged to contribute. Therefore, the cost and risk

of

using the SPS as artificial protectionism will be bome by all WTO members. Having the
expense of the expedited review process bome by all WTO members

will

also narrow the

gap between poorer and richer members of the WTO on SPS related disputes. This fund
can be financed by imposing a levy on

all WTO members, perhaps one or two percent of

their net hading activities. Thus, those countries that are wealthiest and engage in the
highest trading volume

will contribute

the most to the

fund. This will ensure accessibility

to the expedited review mechanism is equally available to all WTO members, regardless

of their u/ealth.

Furthermore, it is also suggested that countries which invoke the emergency provisions

of

the SPS be required to post a bond with a third party. In the event that the ban is found to
be scientifically unjustifiable, the offending country

will

have to fo¡feit this bond. The

money from the bonds will be used to finance future expedited reviews of emergency
trade bans. This

will help

ensure that countries

relying on the emergency provision do so

in a responsible manner, and not as a form ofdisguised protectionism.
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But is there any authority in the WTO or the SPS agreement that would support the
creation and use ofsuch an expedited review process? It is the opinion ofthis author that
several provisions of the existing WTO dispute settlement rules and the SPS agreement

may have paved the way for such a review process.

i) Article 4.9 of the Dispute Settlement Understanding @SU)
Even under the existing dispute settlement rules set out by the WTO, if one of the parties
can demonstrate circumstances

of'hrgency" under article 4.9, then the panel can

accelerate their decision-making process.

"4.9

In cases ofurgency, including those which concem perishable goods, the
parties to the dispute, panels and the Appellate Body shall make every effort to
accelerate the proceedings to the greatest extent possible."

And the urgency does not necessarily have to arise from the fact that perishable goods are
the subject of the dispute. In fact, in the Canada - Patent Term case, the United States
submitted a request for expedited consideration under Article 4.9 of the DSU. The US
argued that the premature expiration ofpatents during the dispute settlement procedure

could cause ir¡eparable harm to the patent owners if the proceedings were too lengthy.

Although the panel did not accelerate the deadline for its first substantive meeting, it was

willing to do so after its second meeting2ls.

This case then provides some ground for arguing that the urgency of economic losses
arising from delays in resolving a dispute can be valid grounds for expedited WTO panel

rulings. Similarly, given that the economic
ztE

WIIO, Report of the Panel on Canada

(5 May 2000), online: SITO

-

losses to the poultry industry of the injured

Tent of Patent Prctection,W-lO Doc. WT/DS 170/R

<h!ÞldqqÈa!!!rsJvt9p¡g>
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at para. 1.5

party can n¡n into billion ofdollars, this might also similar grounds forjusti$,ing the
expedited review of avian flu import bans. Furthermore, the long term economic
consequences ofbeing stigmatized as a nation "tainted" with the avian

flu also provide

grounds for arguing that an expedited process is necessary to ¡eview avian flu motivated
trade bans.

ii) Right to Seek Outside Technical Expertise:
Article

13 of the DSU and

Article 11.2 of the

SPS Agreement

Under article 13 of the DSU, a panel has the authority to,

".....seek information ÍÌom any relevant source and may consult experts to obtain
their opinion on certain aspects of the matter. With respect to a factual issue
conceming a scientific or other technical matter raised by a party to a dispute, a
panel may request an advisory report in writing from an expert review group. ,,

This clearly authorizes a panel to seek information, on scientific and technical matters,
that may be outside ofthe panel's knowledge or expertise, including a report ÍÌom an
expert review group.

Furthermore, under Article I 1.2 of the SPS Agreement, given the highly technical and

scientific nature of the findings that a panel will have to make for SPS disputes, a panel
has the authority to.

"seek advice fiom experts chosen by the panel in consultation with the parties to
the dispute. To this end, the panel may, when it deems it appropriate, establish an
advisory technical experts group, or consult the relevant international
o¡ganizations, at the request ofeither party to the dispute or on its own

iníiative2re."'

2re

SPS

Agreement, supra note 142, ai..

ll

þrovision on dispute settlement).
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Once again, this provision recog¡izes that the special nature ofSPS related disputes

will

necessitate relying on the advice ofoutside experts. This would support that an expedited

review process, conducted by experts on the avian flu and intemational trade, is
consistent with current WTO and SPS dispute settlement rules and objectives.

Both of these provisions were considered in the EC- Hormon"s

case2'1

.

The EC

challenged the right of the panel on its selection and use of experts. The Appellate Body
decided that a Panel has the discretion to decide whether to seek advice fiom individual

scientific experts or from a group ofsuch experts. Furthermore, it decided that, a panel
has the right to establish ad hoc rules for such consultations:

"Both Article I i .2 of the .tP,S I greement and Article 13 of the DSU enable panels
to seek information and advice as they deem appropriate in a particular case.... We
find that in disputes involving scientific or technical issues, neither Article 1 1.2 of
the SPS Agreement, nor Afücle 13 of the DSU prevents panels from consulting
with individual experts. Rather, both the SP,! lgr eement a¡d the DSU leave to the
sound discretion of a panel the determination of whether the establishment of an
expert review group is necessary or appropriate.
The rules and procedures set forth in Appendix 4 of the DSU apply in situations in
which expert review groups have been established. However, this is not the
situation in this particular case. Consequently, once the panel has decided to
request the opinion ofindividual scientific experts, there is no legal obstacle to the
panel drawing up, in consultation with the parties to the dispute, ad hoc nies for
those parlicular proceedings"'. "

Therefore, there is precedence, particularly for SPS related disputes, for the reliance on
the advice and findings ofoutside experts, on highly scientific and technical matters, to
220

WTO, "Repertory ofthe Appellate Body Reports: Seek Information and Tech¡ical Advice,,on
EC Measures Concernùtg Meat and Heat Products (Homtonesl, s. 4.1, para. 147, online: WTO
<http://www.Mo.orglenglish,/tratop_e/dispu_e/repertory_e/s4 e.htm>. See also WTO, Report of the
Àppellate Body on EC Meqsures Conce:ing Meat and Heat Products (Homnnes), WTO Doc.
WT/DS26/AB/R & WT/DS48/AB/R (1998), online: WTO <bgpldass:g¡!i!Q¡{þ.o¡C> at paras. 147-148.
221
Iói¿ See also WTO, "WTO Anallical Index: Dispute Settlement Understanding:
Understanding on Rules and P¡ocedures Goveming the Settlement ofDisputes',, online: WTO
<http:/
>.

Yww.wto.oreÆngli
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resolve SPS disputes. It would not be such a huge step then to similarly engage experts

for an expedited review process, on an emergency basis, prior to a formal WTO challenge
being instigated.

üi) Expedited Arbitration: Article 25 of the DSU

Finally, under Article 25 of the DSU, partìes can have recourse to an expedited
arbitration of their dispute:

Expeditious arbitration within the WTO as an altemative means of
dispute settlement can facilitate the solution ofcertain disputes that concem issues
that are clearly defined by both parties.
"25.1

25.2.

Except as otherwise provided in this Understanding, resort to arbitration
shall be subject to mutual agreement of the parties which shall agree on the
procedures to be followed. Agreements to resort to arbihation shall be notified to
all Members sufficiently in advance of the actual commencement of the arbitration

pro""ss.""'
The only WTO case that considered article 25 is US Copyright

I

100)223

.

Both parties to

the dispute, the EC and the United States agreed to have their dispute resolved by
expedited arbihation under Article 25. The goal of the arbihation was to determine the
degree of impairment of benefits to the European Communities from the operation

of

Section 110(5)(B) ofthe US Copyright Act. It was decided that the parties had every

right to have their matter decided through arbitration. In fact, it was held that

"In general, recourse to arbitration under Article 25 shengthens the dispute
resolution system by complementing (compensation) negotiation under Article
22.2. The possibility for the parties to a dispute to seek arbitration in relation to the
222

Rules and procedures Governing the
<httn://rvww.wto.ors/EnqlislÌ/docs_e/leeal
Settlenent of Díspules, online: WTO
e/28-dsu e.htn#l_2>.
""' WTO, Award ofthe Arbitrators on United States - Secrion I l0(5) ofthe US Copyright Acr - Recourse
to Arbitration unde¡ A¡icle 25 of the DSU, WTO Doc. WI/DS 160/ARB25/ I (9 November 2001), online:
worldtradelaw.net: <http:/^v\,vw.
.

WIO, Uruguay Round Agreentent: tlnderstantling on

worldtrade
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negotiation of comp^ensation operates to increase the effectiveness ofthat option
under Afüc\e 22.2.224"

Therefore, afücle 25 and the US Copyright case provide some justification for the
creation of an expedited assessment body to review avian flu motivated import bans.
an arbitration panel can be considered consistent with the principles of the DSU,

If

it could

be argued that an expedited independent review panel, having the same objectives as

arbitration, would be similarly consistent with DSU principles and goals.

However, the main drawback with Article 25 is that is requires the consent of all parties
to resort to arbitration. And, as witnessed in the EC Hormones case, if the offending
party continually refuses to cooperate in reaching a fair resolution, they can simply refuse
to have the matter referred to arbitration. The benefit of an expedited review as
suggested in this paper, is that

it would not require the consent of both parties. Rather,

given the urgency of the health crisis and economic stakes for the parties involved,

it

would be mandatory review.

In summary, implementing an expedited review of import bans invoked under the guise
of the emergency provisions of the SPS Agreement will help ensure that this provision is
not abused. It provides a counter-balance because it requires the invoking state to
immediately provide scientific justification for the necessity of the import ban. It
provides a means of accessing justice that is faster, simpler and quicker than the usual

WTO dispute settlement mechanism. Having the expedited review financed by
contributions from all WTO members also ¡elieves the financial burden on, and enhances
224

Lbid, at B.
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procedural accessibility, by developing countries. It also re-distributes the risk ofunfair
trade bans and the cost of challenging such bans to all WTO members. This

will help

deter WTO members from imposing unjustifiable trade bans in an irresponsible man¡rer.

Certain provisions of the DSU and the SPS Agreement already provide some precedent

for expedited proceedings and the use ofoutside technical experts in WTO dispute
settlement. Under A¡ticle 4.9 ofthe DSU, panel proceedings can be accelerated to avoid
severe economic losses. Under 13.2

ofthe DSU and 11.2 of the SPS Agreement,

a panel

also has the right to seek advice or appoint a body ofoutside experts to assist in making

findings of a highly technical and scientific nature. Finally, expedited arbitration is
available under article 25 of the DSU as an option to normal negotiations. However, as

arbitration requires the consent of all parties, this options is not practical in situations
where one paÍy is not cooperative. Nevertheless, these provisions would suggest that an
expedited review for SPS purported import bans is entirely consistent with current WTO
dispute settlement principles and objectives.

An expedited review ofavian flu motivated trade bans might help in encouraging
countries with outbreaks of H5N1 to have greater confidence that such hade bans will not
be invoked irresponsibly. This, in tum,

will hopefully inspire

such countries to be more

forthcoming about incidence of the disease in their poultry industry. Improving
procedural accessibility will heighten the effectiveness of current avian flu containment
strategies.
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CIIAPTER SIX: Conclusion

The rapid growth in the world's populatìon and globalization oft¡ade has exacerbated the
threat posed by infectious diseases such as avian influenza. Furthermore, in the face

of

globalization, traditional containment strategies, that include such mechanisms as border
controls and quarantines, have become outdated and inadequate.

The unexpectedly rapid diffrrsion of H5N1 in bird populations across Asia, Europe and

Africa is causing great concem within the intemational health community. In early
2006, the disease spread quickly to 32 countries in less than four months. This new
strain of the avian flu also seems to have become more resilient and unpredictable in its

mutability, leaving our leading scientists uncertain

as

to its behavior. With every

incidence of H5N1 in the animal population, the likelihood of human transmission
inc¡eases.

In response to the tkeat of an avian flu pandemic, the international community has
formulated strategies to improve surveillance, detection, reporting and containment of the
disease in both the animal and human population. The most effective means

of

preventing the spread of the disease in humans is by containment within the animal
population. One way of identifring outbreaks is by conducting vigilant surveillance and
monitoring of the animal population. But such surveillance efforts are time-consuming,
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expensive and will never be perfect, particularly in developìng countries. It would be

simpler to create incentive mechanisms that encourage self-disclosure by poultry farmers.

Therefore, preventing the transmission of H5N1 to the human population hinges on

enlisting the support ofpoultry farmers. But, two main weaknesses tend to discourage
disclosure ofinfected livestock. These weaknesses arise because existing incentives are

incompatible with the priorities of developing countries.

The first failure is the inability to recruit the cooperation of the individual poultry

farmers. Failing to offer adequate compensation for culled livestock inspires poultry
farmers to conceal rather than disclose livestock infected with avian flu.

This is a particularly dangerous flaw in developing countries, as these regions pose the
greatest risk for spread of the disease. Yet these farmers are offered the weakest or even

non-existent compensation. In fact, lead tech¡ical agencies are discovering cases

of

under-reporting ofdiseased birds arising from a lack ofcompensation for destroyed

livestock.

Since national govemmonts of these countries lack the resources to finance

adequate compensation schemes, altemative means of fìnancing compensation need to be
synthesized.

The second weakness arises at the level of intemational trade, when certain provisions

of

the World Trade Organization's SPS Agreement are misused as trade protectionism. But
the procedural lethargy that accompanies the pursuit ofSPS related disputes has diluted
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member confidence in the effectiveness ofthe SPS Agreement. This lack of confidence
effects a country's decision to disclose incidence ofinfectious diseases, such as the avian

flu.

This is particularly true for developing or transition economies, as these countries have
the most to lose by reporting infected livestock and the fewest resources to engage

in

WTO disputes. Thus, procedural inaccessibility and ineffective enforcement of the SPS
Agreement creates a second tier ofdeterrence for countries to report incidence

It is unlikely that overcoming

these two issues

will

ofH5Nl.

be achieved by implementing

sweeping revolutionary changes. Rather, this paper provides recommendations intended

to supplement existing and future ideas for encouraging reporting ofincidence of
dangerous infectious diseases.

International Compensation Scheme

The consequences ofa human pandemic arising fiom the avian flu will reverberate across
the entire global community. Thus, resolving this weakness should be the responsibility

ofall nations. In the short run, the creation ofa cenhally-administered, intemationallyfunded compensation scheme will encourage reporting ofinfected livestock by poultry

farmers. But another problem arises in attempting to motivate donors to finance a
compensation fund.
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One suggestion is to impose an intemational public health emergency tax on all nations.

This will help redistribute national govemment spending on human pandemic
preparedness onto more preventive measures. Another suggestion is to entice private

stakeholders to invest in the compensation fund, in exchange for favorable foreign
investment concessions or exclusive supply agreements with the agricultural sector of the
sponsored developing country.

Once financing is in place, compensation can be provided to poultry farmers for both

direct and consequential losses resulting from destruction of their infected livestock. To
be truly flexible, altemative compensation can be also be offe¡ed in lieu of strict

monetary compensation, such as: an extension on the farmer's existing loans, offering
soft credit with subsidized interest rates, rebates on the purchase of altemative livestock
(other than poultry) and credit for fiee veterinary service.

Equally important to successful avian flu containment, is improving the developing

world's confidence in the dispute settlement process ofSPS invoked trade bans.

Mandated Expedited Review of Emergency SPS Trade Bans
Along with improving the streamlining the SPS challenge procedures, the most
significant recommendation is to implement an expedited review of import bans invoked
under the guise of the emergency provisions of the SPS Agreement.

t21

The purpose of this expedited review is to help ensure that this provision is not abused. It
provides a means of reviewing the scientific basis of the ban that is faster, simpler and
less protracted than the usual WTO dispute settlement

mechanism. It provides a

counter-balance to the emergency provision as it requires the invoking state to

immediately provide scientific justification for the necessity of the import ban.

Existing provisions ofthe DSU and the SPS Agreement already provide some precedent
for the use of expedited proceedings in dispute settlement. WTO panel proceedings can
be accelerated to avoid severe economic losses incurred by one party. Both the DSU and
the SPS Agreement have provisions explicitly stating a panel's right to seek and use
outside experts, in recognition of the highly tech¡ical nafure of the scientific nature of the
disputes involved. Finally, WTO disputes can be resolved through expedited arbitration,
but, as it requires the consent ofall parties, this options is not practical if one party is

uncooperative. Thus, suggesting an expedited review for SPS purported impoil bans is
entirely consistent with current WTO dispute settlement principles and objectives.

An expedited review ofavian flu motivated hade bans will encourage countries
experiencing outbreaks of H5N1 to have greater confidence that such trade bans will not
be invoked irresponsibly. This in tum

will inspire

such countries to be more forthcoming

about incidence of the disease in their poultry industry. Improving procedural

accessibility will heighten the effectiveness of current avian flu containment strategies.
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This paper serves to illustrate how the decision-making process ofhumble poultry
farmers in developing countries can make or break the success ofglobal infectious
disease strategies. It highlights how the health and economic welfare ofhumans in

developed countries are inextricably linked with and dependent on the health ofhumans

in the developing world, So this paper has recommended mechanisms intended to foster
an economic symbiosis, that is, to create scenarios where

it is in the best economic

interest of richer nations to foster the health of poorer countries. As an essential
component of global disease management, it is imperative that livestock compensation
schemes and intemational trade laws are compatible with developing country priorities.

The health of all humans is at stake.

123

APPENDIX I:

AGR-EEMENT ON THE APPLICATION OF
SANITARY AND PHYTOSANITARY MEASURES
Members,

Reffirming that no Member should be prevented from adopting or enforcing
measures necessary to protect human, animal or plant life or health, subject to the
requirement that these measures are not applied in a manner which would constitute a
means of arbitrary or unjustifiable discrimination between Members where the same
conditions prevail or a disguised restriction on intemational trade;
Desiring to improve the human health, animal health and phytosanitary situation
in all Members;

Noting that sanitary and phytosanitary measures are often applied on the basis
bilateral agreements or protocols;

of

Desiring the establishment of a multilateral framework of rules and disciplines to
guide the development, adoption and enforcement ofsanitary and phytosanitary measures
in order to minimize their negative effects on trade;
Recognízíng the important contribution that intemational standards, guidelines
and recommendations can make in this regard;

Desiring to further the use ofharmonized sanitary and phytosanitary measures
between Members, on the basis of intemational standards, guidelines and
recommendations developed by the relevant intem ational organizations, including the
Codex Alimentarius Commission, the Intemational Office of Epizootics, and the relevant
intemational and regional organizations operating within the fiamework of the
Intemational Plant Protection Convention, without requiring Members to change their
appropriate level ofprotection ofhuman, animal or plant life or health;
Recognizing that developing country Members may encounter special difficulties
in complying with the sanitary or phytosanitary measures of importing Members, and as a
consequence in access to markets, and also in the formulation and application ofsanitary
or phytosanitary measures in their own territories, and desiring to assist them in their
endeavours in this regard;
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Desiring therefore to elaborate rules for the application of the provisions of
GATT 1994 which relate to the^use ofsanitary or phytosanitary measures, in particular
the provisions of Article XX(b)"';
Hereby agree as follor¡/s:

Article

l

General Provisions

1.

This Agreement applies to all sanitary and phytosanitary measures which may,
directly or indirectly, affect intemational trade. Such measures shall be developed and
applied in accordance with the provisions of this Agreement.

2.

For the purposes ofthis Agreement, the definitions provided in Annex A shall

apply.

3.

The annexes are an integral part ofthis Agreement.

4.

Nothing in this Agreement shall affect the rights of Members under the
Agreement on Technical Barriers to Trade with respect to measures not within the scope
of this A$eement.

Article 2
Basic Ríghts and Obligations

l.

Members have the right to take sanitary and phytosanitary measures necessary for
protection
the
ofhuman, animal or plant life or health, provided that such measures are
not inconsistent with the provisions ofthis Agreement.

2.

Members shall ensure that any sanitary or phytosanitary measure is applied only
to the extent necessary to protect human, animal or plant life or health, is based on
scientific principles and is not maintained without sufficient scientific evidence, except as
provided for in paragraph 7 of Article 5.

3.

Members shall ensure that their sanitary and phytosanitary measures do not
arbitrarily or unjustifiably discriminate between Members whe¡e identical or similar
conditions prevail, including between their own territory and that of other Members.
Sanitary and phlosanitary measures shall not be applied in a man¡rer which would
constitute a disguised restriction on intemational trade.

4.

Sanitary or phytosanitary measures which conform to the relevant provisions
Agreement
this
shall be presumed to be in accordance with the obligations of the

"t

In thi. Agr."-"nt, reference to Article XX(b) includes also the chapeau of that Aficle.
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of

Members under the provisions of GATT 1994 which relate to the use of sanitary or
phytosanitary measures, in particular the provisions of Article XX(b).

Article 3
Harmonization

1.

To harmonize sanitary and phytosanitary measures on as wide a basis as possible,
Members shall base their sanitary or phytosanitary measures on intemational standards,
guidelines or recommendations, where they exist, except as otherwise provided for in this
Agreement, and in particular in paragraph 3.

2.

Sanitary or phlosanitary measures which conform to intemational standards,
guidelines or recommendations shall be deemed to be necessary to protect human, animal
o¡ plant life or health, and presumed to be consistent with the relevant provisions ofthis
Agreement and of GATT 1994.

3.

Members may introduce or maintain sanitary or phytosanitary measures which
result in a higher level ofsanitary or phytosanitary protection than would be achieved by
measures based on the relevant intemational standards, guidelines or recommendations, if
there is a scientific justification, or as a consequence of the level ofsanitary or
phlosanitary protection a Member determines to be appropriate in accordance with the
relevant provisions ofparagraphs 1 through 8 of Article 5.226 Notwithstanding the
above, all measures which result in a level ofsanitary or phytosanitary protection
different from that which would be achieved by measures based on intemational
standards, guidelines or recommendations shall not be inconsistent with any other
provision of this Agreement.

4.

Members shall play a full part, within the limits of thei¡ resources, in the relevant
intemational organizations and their subsidiary bodies, in particular the Codex
Alimentarius Commission, the lntemational Office of Epizootics, and the intemational
and regional organizations operating within the fiamework of the Intemational Plant
Protection Convention, to promote \¡/ithin these organizations the development and
periodic review ofstandards, guidelines and recommendations with respect to all aspects
of sanitary and phytosanitary measures.

5.

The Committee on Sanitary and Phytosanitary Measures provided for in
paragraphs I and 4 of Article 12 (refened to in this Agreement as the "Committee',) shall
develop a procedure to monitor the process of intemational harmonization and coordinate
efforts in this regard with the relevant intemational organizations.

226

For the purposes of paragraph 3 of Article 3, there is a sci€ntific justification if, on the basis of
an examination and evaluation ofavailable scientific information in conformity with the relevant p¡ovisions

of this Agreement, a Membe¡

determines that the relevant intemational standards, guidelines or

recommendations are not sufficient to achieve its appropriate level ofsanitary or phfosanitary protection.
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Article 4
Equivalence

1.

Members shall accept the sanitary or phytosanitary measures of other Members as
equivalent, even ifthese measures differ from their own or from those used by other
Membe¡s trading in the same product, if the exporting Member objectively demonstrates
to the importing Member that its measures achieve the importing Member's appropriate
level of sanitary or phytosanitary protection. For this purpose, reasonable access shall be
given, upon request, to the impofing Member for inspection, testing and other relevant
procedures.

2.

Members shall, upon request, enter into consultations with the aim of achieving
bilateral and multilateral agreements on recognition of the equivalence ofspecified
sanitary or phytosanitary measures.

Article 5
Assessment of Rísk and Determination of the Appropriate Level

of Sanitary or Phytosanitary Protection

1.

Members shall ensure that their sanitary or phytosanitary measures are based on
an assessment, as appropriate to the circumstances, of the risks to human, animal or plant
life or health, taking into account risk assessment techniques developed by the relevant

intemational organizations.

2.

In the assessment ofrisks, Members shall take into account available scientific
evidence; relevant processes and production methods; relevant inspection, sampling and
testing methods; prevalence of specific diseases or pests; existence ofpest- or diseasefree areas; relevant ecological and envi¡onmental conditions; and quarantine or other
treatment.

3.

In assessing the risk to animal or plant life or health and determining the measure
to be applied for achieving the approprìate level of sanitary or phytosanitary protection
tom such risk, Members shall take into account as relevant economic factors: the
potential damage in terms of loss of production or sales in the event of the entry,
establishment or spread of a pest or disease; the costs ofcontrol or eradication in the
territory of the importing Member; and the relative cost-effectiveness of altemative
approaches to limiting risks.

4.

Members should, when determining the appropriate level of sanitary or
phytosanitary protection, take into account the objective of minimizing negative trade
effects.

5.

With the objective ofachieving consistency in the application ofthe concept of
appropriate level ofsanitary or phytosanitary protection against risks to human life or
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health, or to animal and plant life or health, each Member shall avoid arbitrary or
unjustifiable distinctions in the levels it considers to be appropriate in different situations,
ifsuch distinctions result in discrimination or a disguised restriction on intemational
trade. Members shall cooperate in the Committee, in accordance with paragraphs 1,2
and 3 of Article 12, to develop guidelines to fufther the practical implementation of this
provision. In developing the guidelines, the Committee shall take into account all
relevant factors, including the exceptional character of human health risks to which
people voluntarily expose themselves.

6.

Without prejudice to paragraph 2 of Article 3, when establishing or maintaining
sanitary or phytosanitary measures to achieve the appropriate level ofsanitary or
phytosanitary protection, Members shall ensure that such measures are not more traderestrictive than required to achieve their appropriate level ofsanitary or phytosanitary
protection, taking into account technical and economic feasibility.22T

7. In cases where relevant scientific evidence is insufficient, a Member may
provisionally adopt sanitary or phy'tosanitary measures on the basis ofavailable pertinent
information, including that from the relevant intemational organizations as well as from
sanitary or phlosanitary measures applied by other Members. In such circumstances,
Members shall seek to obtain the additional information necessary for a more objective
assessment ofdsk and ¡eview the sanitary or phytosanitary measure accordingly within a
reasonable period of time.
8.

When a Member has reason to believe that a specific sanitary or phytosanitary
measure introduced or maintained by another Member is constraining, or has the
potential to constrain, its exports and the measure is not based on the relevant
intemational standards, guidelines or recommendations, or such standards, guidelines or
recommendations do not exist, an explanation ofthe reasons for such sanitary or
phytosanitary measure may be requested and shall be provided by the Member
maintaining the measure.

Article 6
Adaptation to Regional Conditions, Including Pest- or Disease-Free Areas
and Areas of Low Pest or Dísease Prevalence

1.

Members shall ensure that their sanitary or phytosanitary measures are adapted to
the sanitary or phytosanitary characteristics of the area - whether all of a country, part of
a country, or all or parts ofseveral countries - fíom which the product originated and to
which the product is destined. In assessing the sanitary or phytosanitary characteristics of
a region, Members shall take into account, inter alia, the level ofprevalence ofspecific

"7 Fo, purpo.". ofparagraph 6 of A¡ticle 5, a measure is not more trade-restrictive than required
unless there is another measure, reasonably available taking into account technical and economic
feasibility, that achieves the appropriate level of sanitary or phytosanitary p¡otection and is signifìcantly
less restrictive to trade.
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diseases or pests, the existence

oferadication or control programmes, and appropriate
guidelines
criteria or
which may be developed by the relevant intemational organizations.

2.

Members shall, in particular, recognize the concepts ofpest- or disease-free areas
and areas of low pest or disease prevalence. Determination of such areas shall be based
on factors such as geography, ecosystems, epidemiological surveillance, and the
effectiveness of sanitary or phytosanitary controls.

3.

Exporting Members claiming that areas within their territories are pest- or
disease-fiee areas o¡ areas of low pest or disease prevalence shall provide the necessary
evidence thereof in order to objectively demonstrate to the importing Member that such
areas are, and are likely to remain, pest- or disease-free areas or areas of low pest or
disease prevalence, respectively. For this purpose, reasonable access shall be given, upon
request, to the importing Member for inspection, testing and other relevant procedures.

Article

7

Transparency
Members shall notifu changes in their sanitary or phytosanitary measures and
shall provide information on their sanitary or phytosanitary measures in accordance with
the provisions of Annex B.

Article

I

Control, Inspectíon and Approval Procedures
Members shall observe the provisions of Annex C in the operation of control,
inspection and approval procedures, including national systems for approving the use of
additives or for establishing tolerances for contaminants in foods, beverages or feedstuffs,
and otherwise ensure that their procedures are not inconsistent with the provisions of this
Agreement.

Article 9
Technical Assistance

1.

Members agree to facilitate the provision oftechnical assistance to other
Members, especially developing country Members, either bilaterally or through the
appropriate intemational organizations. Such assistance may be, inter alia, in the areas of
processing technologies, research and infrastructure, including in the establishment of
national regulatory bodies, and may take the form ofadvice, credits, donations and
grants, including for the purpose ofseeking technical expertise, training and equipment to
allow such countries to adjust to, and comply with, sanitary or phytosanitary measures
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necessary to achieve the appropriate level ofsanitary or phytosanitary protection in their

export markets.

2.

Where substantial investments are required in order for an exporting developing
country Member to fulfìl the sanitary or phytosanitary requirements of an importing
Member, the latter shall consider providing such technical assistance as will permit the
developing country Member to maintain and expand its market access opportunities for
the product involved.

Artícle I0
Speciøl and

Dffirential Treatment

1.

In the preparation and application ofsanitary or ph¡osanitary measures,
Members shall take account of the special needs ofdeveloping country Members, and in
particular of the least-developed country Members.

2.

Where the appropriate level ofsanitary or ph¡osanitary protection allows scope
for the phased introduction ofnew sanitary or ph¡osanitary measures, longer timeframes for compliance should be accorded on products ofinterest to developing country
Members so as to maintain opportunities for their exports.

3. With a view to ensuring that developing country Members are able to comply
with the provisions of this Agreement, the Committee is enabled to grant to such
countries, upon request, specified, timelimited exceptions in whole or in part from
obligations under this Agreement, taking into account their financial, trade and
development needs.

4.

Members should encourage and facilitate the active participation ofdeveloping
country Members in the relevant intemational organizations.

Article I l
Consultations and Dispute Settlement

1.

The provisions of A¡ticles XXII and XXIII of GATT i994 as elaborated and
applied by the Dispute Settlement Understanding shall apply to consultations and the
settlement of disputes under this Agreement, except as otherwise specifically provided
herein.

2.

In a dispute under this Agreement involving scientific or technical issues, a panel
should seek advice from experts chosen by the panel in consultation with the pafies to
the dispute. To this end, the panel may, when it deems it appropriate, establish an
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advisory technical experts group, or consult the relevant intemational organizations, at
the request ofeither party to the dispute or on its own initiative.

3.

Nothing in this Agreement shall impair the rights of Members under other
intemational agreements, including the right to resort to the good offices or dispute
settlement mechanisms ofother international organizations or established under any
intemational agreement.

Artícle I 2
Adminístration

1.

A Committee on Sanitary and Phlosanitary Measures is hereby established to
provide a regular forum for consultations. It shall carry out the functions necessary to
implement the provisions of this Agreement and the furtherance of its objectives, in
particular with respect to harmonization. The Committee shall reach its decisions by
consensus.

2.

The Committee shall encourage and facilitate ad hoc consultations or negotiations
among Members on specific sanitary or phytosanitary issues. The Committee shall
encourage the use of intemational standards, guidelines or recommendations by all
Members and, in this regard, shall sponsor techlical consultation and study with the
objective ofincreasing coordination and integration between intemational and national
systems and approaches for approving the use offood additives or for establishing
tolerances for contaminants in foods, beverages or feedstuffs.

3.

The Committee shall maintain close contact with the relevant intemational
organizations in the field of sanitary and phytosanitary protection, especially with the
Codex Alimentarius Commission, the Intemational Office of Epizootics, and the
Secretariat of the Intemational Plant Protection Convention, with the objective of
securing the best available scientific and tech¡ical advice fo¡ the administration of this
Agreement and in order to ensure that unnecessary duplication of effort is avoided.

4.

The Committee shall develop a procedure to monitor the process of intemational
harmonization and the use of intemational standards, guidelines or recommendations.
For this purpose, the Committee should, in conjunction with the ¡elevant intemational
organizations, establish a list of intemational standards, guidelines or recommendations
relating to sanitary or phytosanitary measures which the Committee determines to have a
major trade impact. The list should include an indication by Members of those
international standards, guidelines or ¡ecommendations which they apply as conditions
for import or on the basis of which imported products conforming to these standards can
enjoy access to their markets. For those cases in which a Member does not apply an
intemational standard, guideline or recommendation as a condition for import, the
Member should provide an indication of the reason therefor, and, in particular, whether it
considers that the standard is not stringent enough to provide the appropriate level of

l3l

sanitary or phfosanitary p¡otection. If a Member revises its position, following its
indication of the use ofa standard, guideline or recommendation as a condition for
import, it should provide an explanation for its change and so inform the Secretariat as
well as the relevant intemational organizations, unless such notification and explanation
is given according to the procedures of Annex B.

5.

In o¡der to avoid unnecessary duplication, the Committee may decide, as
appropriate, to use the information generated by the procedures, particularly for
notification, which are in operation in the relevant intemational organizations.

6.

The Committee may, on the basis of an initiative from one of the Members,
through appropriate channels invite the relevant intemational organìzations or their
subsidiary bodies to examine specific matters with respect to a particular standard,
guideline or recommendation, including the basis ofexplanations for non-use given
according to paragraph 4.

.

The Committee shall review the operation and implementation of this Agreement
three years after the date ofentry into force of the WTO Agreement, and thereafter as the
need arises. Where appropriate, the Committee may submit to the Council for Trade in
Goods proposals to amend the text of this Agreement havin g regard, inter alia,Io the
7

experience gained in its implementation.

Article I3
Implementation
Members are fully responsible under this Ag¡eement for the observance of all
obligations set forth herein. Members shall formulate and implement positive measures
and mechanisms in support of the observance of the provisions of this Agreement by
other than central govemment bodies. Members shall take such ¡easonable measures as
may be available to them to ensure that non-govemmental entities within their territories,
as well as regional bodies in which relevant entities within their territories are members,
comply with the relevant provisions of this Agreement. In addition, Members shall not
take measures which have the effect of, directly or indirectly, requiring or encouraging
such regional or non-governmental entities, or local govemmental bodies, to act in a
marmer inconsistent with the provisions of this Agreement. Membe¡s shall ensure that
they rely on the services of non-govemmental entities for implementing sanitary or
phytosanitary measures only ifthese entities comply with the provisions of this
Agreement.
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Article 14
Final Provisions
The least-developed country Members may delay application of the provisions of
this Agreement for a period offive years following the date ofentry into force ofthe
WTO Agreement with respect to their sanitary or phytosanitary measures affecting
importation or imported products. Other developing country Members may delay
application ofthe provisions of this Agreement, other than paragraph 8 of Article 5 and
Article 7 , for two years following the date of entry into force of the WTO Agreement
with respect to their existing sanitary or ph¡osanitary measures affecting importation or
imported products, where such application is prevented by a lack oftechnical expertise,
tech¡ical infrastructure or resources.

ANNEX A
DEFINITIONS22E

7.

Sanitary or phytosanitat! measure - Any measure applied:

(a)
(b)
(c)
(d)

to protect animal or plant life or health within the territory of the Member
from risks arising from the entry, establishment or spread of pests,
diseases, disease-carrying organisms or disease-causing organisms;
to protect human or animal life or health within the territory of the
Member from risks arising from additives, contaminants, toxins or
disease-causing organisms in foods, beverages or feedstuffs;

life or health within the territory of the Member from
risks arising f¡om diseases carried by animals, plants or products thereof
or f¡om the entry, establishment or spread ofpests; or
to protect human

to prevent or limit other damage within the territory of the Member from
the entry, establishment or spread of pests.

Sanitary or phytosanitary measures include all relevant laws, decrees, regulations,
requirements and procedures including, inter alîa, end product criteria; processes and
production methods; testing, inspection, certification and approval procedures;
quarantine treatments including relevant requirements associated with the transport of
animals or plants, or with the materials necessary for their survival during transport;
provisions on relevant statistical methods, sampling procedures and methods ofrisk
assessment; and packaging and labelling requirements directly related to food safety.
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Fo, th" purpose of these defrnitions, "animal" includes fish and wild fauna; ',plant" includes

forests and rvild

flora;

"pests" include weeds; and "contaminants" include pesticide and veterinary drug

¡esidues and extraneous matter.
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2.

Harmonization - The establishment, recognition and application of common
sanitary and phytosanitary measures by different Members.

3.

Internationalstandards,guidelínesandrecommendatíons

(a)

for food safety, the standards, guidelines and recommendations established
by the Codex Alimentarius Commission relating to food additives,
veterinary drug and pesticide residues, contaminants, methods ofanalysis
and sampling, and codes and guidelines ofhygienic practice;

(b)

for animal health and zoonoses, the standards, guidelines and
recommendations developed under the auspices of the International Office
of Epizootics;

(c)

for plant health, the intemational standards, guidelines and
recommendations developed under the auspices of the Secretariat of the
Intemational Plant Protection Convention in cooperation with regional
organizations operating within the framework of the Intemational Plant
Protection Convention; and

(d)

for matters not covered by the above organizations, appropriate standards,
guidelines and recommendations promulgated by other relevant
intemational organizations open for membership to all Members, as
identified by the Committee.

4.

Risk assessment - The evaluation ofthe likelihood ofentry, establishment or
spread of a pest or disease within the territory of an importing Member according to the
sanitary or phytosanitary measures which might be applied, and ofthe associated
potential biological and economic consequences; or the evaluation of the potential for
adverse effects on human or animal health arising from the presence ofadditives,
contaminants, toxins or disease-causing organisms in food, beverages or feedstufß.

5.

Appropriate level ofsanítøry or phytosanitaty protection - The level ofprotection
deemed appropriate by the Member establishing a sanitary or phytosanitary measure to
protect human, animal or plant life or health within its territory.

NOTE: Many Members otherwise refer to this concept

as the "acceptable

level of risk".

6.

Pest- or disease-free area - An area, whether all of a country, part of a country, or
all or parts ofseveral countries, as identified by the competent authorities, in which a
specific pest or disease does not occur.

NOTE: A pest- or disease-free area may surround, be surrounded by, or be adjacant to an
area - whether within part of a country or in a geographic region which includes parts of
or all ofseveral countries -in which a specific pest or disease is known to occur but is

subject to regional control measures such as the establishment ofprotection, surveillance
and buffer zones which will confine or eradicate the pest or disease in question.

7.

Area oflow pest or disease prevalence - An area, whether all ofa country, part of
country, or all or parts ofseveral countries, as identified by the competent authorities, in
which a specific pest or disease occurs at low levels and which is subject to effective
surveillance, control or eradication measures.
a

ANNEX B
TRANSPARENCY OF SANITARY AND PHYTOSANITARY REGULATIONS

Pub

lication of regulations

1.

Members shall ensure that all sanitary and phytosanitary regulations22e which
have been adopted are published promptly in such a manner as to enable interested
Membe¡s to become acquainted with them.

2.

Except in urgent circumstances, Members shall allow a reasonable interval
between the publication of a sanitary or ph¡osanitary regulation and its entry into force
in order to allow time for producers in exporting Members, and particularly in developing
country Members, to adapt their products and methods of production to the requirements
of the importing Member.
Enquíry poínts

3.

Each Member shall ensure that one enquiry point exists which is responsible for
the provision of answers to all reasonable questions from interested Members as well as
for the provision ofrelevant documents regarding:

(a)

any sanitary or phytosanitary regulations adopted or proposed within its

territory;

(b)
(c)
(d)
229

any control and inspection procedures, production and quarantine
treatment, pesticide tolerance and food additive approval procedures,
which are operated within its territory;

risk assessment procedures, factors taken into consideration, as well as the
determination ofthe appropriate level of sanitary or phytosanitary
protection;
the membership and participation of the Member, or of relevant bodies
within its territory, in intemational and regional sanitary and phytosanitary

Sanitary and ph)4osanitary measures such as laws, decrees o¡ o¡dinances which a¡e applicable

generally.
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organizations and systems, as \,vel1 as in bilateral and multilateral
agreements and arrangements within the scope of this Agreement, and the
texts ofsuch agreements and anangements.

4.

Members shall ensure that where copies ofdocuments are requested by interested
Members, they^are supplied at the same price (if any), apart from the cost of delivery, as
to the nationalszro of the Member concemed.
No t ifi

ca

ti o n p r o ce dures

5.

Whenever an intemational standard, guideline or recommendation does not exist
or the content of a proposed sanitary or phytosanitary regulation is not substantially the
same as the content of an intemational standard, guideline or recommendation, and if the
regulation may have a significant effect on trade of other Members, Members shall:

(a)

publish a notice at an early stage in such a manner as to enable interested
Members to become acquainted with the proposal to introduce a particular
regulation;

(b)

notifi other Members, through

the Secretariat, ofthe products to be
covered by the regulation together with a briefindication of the objective
and rationale of the proposed regulation. Such notifications shall take
place at an early stage, when amendments can still be introduced and

comments taken into account;

(c)
(d)

provide upon request to other Members copies ofthe proposed regulation
and, whenever possible, identify the parts which in substance deviate from
intemational standards, guidelines or recommendations;

without discrimination, allow reasonable time for other Members to make
comments in writing, discuss these comments upon request, and take the
comments and the results of the discussions into account.

6.

However, where urgent problems ofhealth protection arise or threaten to arise for
a Member, that Member may omit such of the steps enumerated in paragaph 5 of this
A¡¡ex as it finds necessary, provided that the Member:

(a)

(b)

immediately notifies other Members, through the Secretariat, of the
particular regulation and the products covered, with a brief indication of
the objective and the rationale of the regulation, including the nature of the
urgent problem(s);
provides, upon request, copies ofthe regulation to other Members;

230

ìùhen "nationals" are ¡efer¡ed to in this Agreement, the term shall be deemed, in the case of a
sepa¡ate customs territory Member of the WTO, to mean persons, natural or legal, who are domiciled or
who have a real and effective indust¡ial o¡ comme¡cial establisbment in that customs territory.
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(c)

7.

allows other Members to make comments in writing, discusses these
conìnents upon request, and takes the comments and the results of the
discussions into account.

Notifications to the Secretariat shall be in English, French or Spanish.

8.

Developed country Members shall, if requested by other Members, provide copies
of the documents or, in case of voluminous documents, summaries of the documents
covered by a specific notification in English, F¡ench or Spanish.

9.

The Secretariat shall promptly circulate copies of the notifìcation to all Members
and interested intemational organizations and draw the attention of developing country
Members to any notifications relating to products of particular interest to them.

10.

Members shall designate a single central government authority as responsible for
the implementation, on the national level, of the provisions concerning notification
procedures according to paragraphs 5,6,7 and 8 of this A¡-nex.
General reseryalions
11.

Nothing in this Agreement shall be construed as requiring:

(a)

the provision ofparticulars or copies ofdrafts or the publication oftexts
other than in the language of the Member except as stated in paragraph 8

of this Annex; or

(b)

Members to disclose confidential information which would impede
enforcement of sanitary or phytosanitary legislation or which would
prejudice the legitimate commercial interests of particular enterprises.

ANNEX C
CONTROL, INSPECTION AND APPROVAL PROCEDURES23I

1. Members shall ensure, with respect to any procedure to check and ensure the
fulfilment of sanitary or phytosanitary measures, that:
(a)

such procedures are undertaken and completed without undue delay and in
no less favourable manner for imported products than fo¡ like domestic

products;

23r

Control, inspection and approval procedures include, inter alíq, proced'Jtes for sampling, testing and
certification.
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(b)

the standard processing period ofeach procedure is published or
that the anticipated processing period is communicated to the applicant
upon request; when receiving an application, the competent body
promptly examines the completeness of the documentation and informs
the applicant in a precise and complete manner of all deficiencies; the
competent body transmits as soon as possible the results of the procedure
in a precise and complete manner to the applicant so that corrective action
may be taken if necessary; even when the application has deficiencies, the
competent body proceeds as far as practicable with the procedure ifthe
applicant so requests; and that upon request, the applicant is informed of
the stage of the procedure, with any delay being explained;
(c)

(d)

information requirements are limited to what is necessary for appropriate
control, inspection and approval procedures, including for approval ofthe
use ofadditives or for the establishment oftolerances for contaminants in
food, beverages or feedstuffs;
the confidentiality of information about imported products arising from or
supplied in con¡rection with control, inspection and approval is respected
in a way no less favourable than for domestic products and in such a
manner that legitimate commercial interests are protected;

(e)

any requirements for control, inspection and approval of individual
specimens of a product are limited to what is reasonable and necessary;

(Ð

any fees imposed for the procedures on imported products are equitable in
relation to any fees charged on like domestic products or products
originating in any other Member and should be no higher than the actual
cost of the service;

(e)

the same criteria should be used in the siting offacilities used in the
procedures and the selection of samples of imported products as for
domestic products so as to minimize the inconvenience to applicants,
importers, exporters or their agents;

(h)

whenever specifications ofa product are changed subsequent to its control
and inspection in light ofthe applicable regulations, the procedure for the
modified product is limited to what is necessary to determine whether
adequate confidence exists that the product still meets the regulations
concemed; and

(Ð

a procedure exists to review complaints conceming the operation ofsuch
procedures and to take cor¡ective action when a complaint is justified.

Where an importing Member operates a system for the approval of the use of food
additives o¡ for the establishment oftolerances for contaminants in food, beverages or
feedstuffs which prohibits or restricts access to its domestic markets for products based
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on the absence ofan approval, the importing Member shall consider the use ofa relevant
intemational standard as the basis for access until a final determination is made.

2.

Where a sanitary or phytosanitary measure specifies cont¡ol at the level of
production, the Member in whose territory the production takes place shall provide the
necessary assistance to facilitate such control and the work of the controlling authorities,

3.

Nothing in this Agreement shall prevent Members from carrying out reasonable
inspection within their own territories.
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