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ÀBSTRACT

The adoption of the Protocol to the Afrícan Chatter on Human and Peoples'

Rights on the Rights of llomen in Africa is an indication of a change of attitude by the

reconstituted Afäcan union to take the rights of women seriously on the continent. The

Protocol contains substantive provisions to supplement the vague protection of women's

rights contained in the African Charter on Human and Peoples' Rights ' The question that

remains to be answered now is how the provisions of this Protocol will achieve its

objective of providing adequate protection of the rights of women in Africa. This thesis

argues that despite the problems faced by the African human rights system generally,

with proper implementation of the Protocol, it can provide protection for the rights of

women in Afiica.
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TOW,A.RDS AN AF'RICAN SYSTEM FOR THE PROTECTION OF WOMEN'S
RIGHTS: THE PROTOCOL TO THE AFRICAN CHARTER ON HUMAN AND

PEOPLES' RIGHTS ON THE RIGHTS OF WOMEN IN AFRICA

CIIAPTER ONE

Introduction

1.1 Background to the Study

That women make basic and critical contributions to human development is not in

doubt. Recognition and acknowledgement of this contribution is, however, often

neglected or ignored. On the Afücan continent, customary rules deeply embedded in the

historical, economic and social experiences of individual African states still define the

legal position of the majority of Afücan women. Poverty, HIV/AIDS' globalisation and

other factors combine to marginalise African women within their societies. Women

constitute the majority of entrepreneurs within the informal labor sector, up to fifty

percent offood production is through their efforts.l However, the tenacious attachment of

Africans to their traditions and cultures sometimes work against the situation of women

in Africa, making them powerless while they maintain a subordinate status'

The normative system for the protection of human rights in Africa was first expressed

with adoption of the Constituent Charter of the Organization of African Uníty (OAU) irl

7963.2 The African Charte,' on Human and Peoples'Rr'fits3 adopted at the Eighteenth

I ln Sub-Saha¡an Africa women provide 60 - 80% of the labour re4uired for food production both for
household production a¡d for sale. "Towards Sustainable Food Security: Women a¡d Sustainable Food

Security" Prepared by the Women in Development Service (SDWW) FOA Women and Population
Division. Available at http://www.fao.orq/sd/fsdlect/fbdirect/FSP001.htm. Visited 27l06/2005

2 Charter of tlrc Organimtion of Af ican Unity of ÌMay 25,1963. 479 U.N.T.S.39, 3 I L M. (1964) lll6
(Now replaced by the Constitutive Act of lhe Af ican Urrion). Arother purpose of the Charter was to

consolidate on the newly won independence of Africa¡ States
3 Adopted at the Confe¡ence of Heads of States and Govemment of the OAU, Nairobi, Kenya on 27 June

1981, entry into force 2l October 1986, O.A.U Doc. CAB'ILEGIíT /3 Rev.5,2l I.L.M. 58 (1982).

Ratified by all 53 membe¡ states of the OAU, available at http:/ vtvw.achpr.org (hercinafrer African
Chqúer).



Assembly of Heads of State and Govemment (AHSG) meeting in 1981 in Nairobi,

Kenya, provided the institutional mechanism that still constitutes the fabric of the African

normative human rights system. The African charterhas been described as the 'beautiful

jewel' and 'Africa's trumpet of liberty blowing over the land of the living.'a It is

acknowledged to enjoy 'almost universal acceptance in participant and non-participant

signatories.'s The Afrícan Charter serves as an intemational and regional reference

instrument for the protection of human rights, while respecting and preserving the values

of civilisation and culture specific to Africans.

Despite these and other initiatives to promote and protect human rights in Africa,

human rights protection remains low in terms of priorities of Afäcan States. Women's

rights were not a priority.6 The recent transition of the OAU into the African Union has

indicated a change in the attention paid to the issue of women's human rights in Africa.T

In particular, adoption of the Protocol to the African Charter on Human and People's

Rights on the Rights of l\omen in AfricaE as a supplement to the African Charter evokes

the need to re-examine the African human rights system, and its readiness to take

women's human rights seriously.

{ N. J. Udombaaa, "Between Promise and Performance: Revisiting States' Obligation under the African

Human Rights Chartef' (winter, 2004) 40 Stan. J Infl L 105 p.l l0
5 lård. att lfty-thtee African countries are signatories to theAf ican Charter'
6 This fact is apparent rvhen women neither participated nor were they rep¡esented at the founding stâge of

the oAU.
7 Constitulive Acl of the Afrícøn Union, July I l, 2000. Entered into force 26 May 2001 (as amended by

tlte Protocol on,4ntendmenls to lhe Conslilutive Act of lhe Africa |Jnion, July I 1, 2003, available at

http://www.afü ca-union.org. Article 33 (l) fHereinafter AtI]
8 Adopted on l0 July 2003. (Hercinafter ProtocoÎ) C.AB'ILEGI 66.6/ Rev.l.(2003), available at

http:/^wr'w.af¡ican-union.org. Decision on the Prolocol to the A.frican Chqrter on Human and



1.2 Statement of the Research Problem

The historical foundation of most African societies is based on patriarchy' Women in

Africa are often ascribed lower status to men, subjugated and subordinated within

societal structures. They hardly take part in decision-making that affects them and their

societies at large. Within most African traditions and culture, women are meant to be

seen but not heard. That "women's rights are human rights" essentially amount to mere

rhetoric, considering the fact that the main instrument for the protection of women's

rtghfs, fhe African Charter, falls short of similar international human rights instruments in

the protection of human rights.e Meanwhile, the African Commission on Human and

Peoples' Rights, the main mechanism with the mandate to implement the rights

guaranteed in the Afrícan Charter, faces severe limitations and challenges in the

discharge of its duties.lo Furthermore, the African Court of Human and Peoples' Rights

entered into force recently, but is yet to become operative.ll This is notwithstanding the

confusion in the functions of the AÍÌican Court of Human and Peoples' Rights on the one

Peoples' Ríghts Relaling to the Righls of l/oze¡ Assemblv/AU/Dec 19 (II)
e Article t813¡ of the African Charter.lhe adequacy or otherwise ofthis provision has remained a source

ofcontroversy among African human rights scholars. U.O Umozurike, The African Charler on

Human and Peoplet./Îþåls (The Hague: Martinus NihjoffPubishers, 1997); and R. Munay' Human

Rights in Afrícq: From the OAU lo the Af ican [Jnion (Cambridge: Cambridge University Press, 2004)
(hereinafter Frunr OAL| to the Af ican Ilnion); F . Ouguergouz, The A.f ican Chqúer on Human and

People's Rights: A comprehensive Agenda for Hunan Dignity and Sustainable Democracy in Africa
(The Hague: Martinus Nihjoff Publishers, 2003); K. Mbaye, "Human Rights in Africa" in K. Vasak, and

P. Alston, (eds.), The Inlemational Dintensions of Humøn.lt,gl¡ß (WesÞort, CT a¡d Pa¡is: Greenwood

P¡ess and UNESCO, 1982); R. Munay and M. Evans, Docanents of the Ai'ican Commission on

Human and Peoples'Aþår ( Oxford: Hart Publishing, 2001)(hereinafter Docarzents) ; V. Nmehielle,

The Alrican Human Rights Systen: Its Law, Practices and Institutions (TbeHague: Kluwer, 2001).

Moreover, unlike the European and Inter-American human rights systems that have developed

appreciable jurisprudence, the African system is just developing in that line
r0 These limitations vary from financial to non-submission and irregular submission of State reports,

among other problems, which hinder the effectiveness of the African Commission.
tI Protocol on lhe Estqblishmenl ofthe African Court on Human and Peoples' Rights, adoPted 9 June

1998, at lhe Summit ofthe Heads of State and Govemnent in Ouagadougou, Burkina Faso.



hand and the African Court of Justice to be established under the auspices of the African

unlon.

The question then is whether there is an identifiable Afücan human rights system. If

yes, is it feasible for such a system to promote and protect the human rights of women in

the region? Secondly, there is a need to reconcile the existing instruments and

mechanisms for the protection of human rights available to African women with the

Protocol to the African Charter on Human and Peoples'Rights on the Rights of llomen

in Africa. These will be geared towards establishing an effective system for protection of

the human rights of women in Africa. Due to difficulty of covering the whole of Africa,

this study will focus on select parts of Sub-Saharan Africa particularly Westem and

Southern Africa to serve as examples.

1,3 Focus and Objectives ofthe Study

The Prolocol represents a dawn in the protection of women's human rights in Africa.

By virtue of Article 29 of the Protocol, it shall enter into force thirty (30) days after

deposit of the fifteenth instrument of ratification with the Chairperson of the Commission

of the AU.r3 Taking a cue from the Protocol on the Establishment of the African Court on

f2 Article l8 ofthe Co¿sl¡7a¡ive Act of the AU slates that "[A] court ofJustice ofthe Union shall be

established." The establishment of two courts that would have overlapping functions has been a couße

for concern for human rights scholars and activists alike. See Amnesty Intemational Public Statement,

African Union: The Establishment ofa¡ Independent and Effective African Court on Human and

People's Rights must be a Top Priority. AI Index IOR 30/002/2005 (Public). News Service No 022. 28

January 2005. At its 3rd Ordínary Session in July 2004, the AU reve¡sed its earlier decision reached at

its 2'd Ordinary Session and decided that the African Court on Human and People's Rights and the

A.frican Court ofJustice should be integrated into one court. The decision has resulted in a D¡aft
Protocol merging the two courts. Available at

htto://rveb.arnnesW.ore/libra¡.v/index/ENG1OR300022005?open&oÈENG-375. See also the Coalition
for an Effective Africa couft on Huma¡ and People's Rights, Legal and Instih¡tional Issues Arising
from the Decision by the Assembly ofHeads ofState and Government ofthe Af¡ican Union to Integrate

the Afücan Court on Humar and People's Rights and the Court ofJustice ofthe Af¡ican Union: A
Submission to the Af¡ican Union. October 2004. Available at

http://wlvw.interiehts.orødoc/Inteeration l-.doc. Visited 30/06/2005.
t3 Atticle 28 (2) of the Protocol.



Human and Peoples' Rights, which took approximately six years to enter into force, it is

no gainsaying that intensive work has to be done not only for lhe Protocol to obtain the

required number of ratifications but also to ensure its effective implementation, The

Protocol musl not be allowed to turn into protection merely on paper; but it must become

a functional document impacting the lives of African women in all spheres of human

endeavour in a positive way. This thesis therefore explores the framework of the Protocol

in order to highlight it potential for African women, and seeks to raise awareness of its

existence and its effective implementation.

1.4 Significance of the Study

The adoption of numerous intemational and regional human rights instruments by

African States is yet to make enduring impact on the real life experiences of women on

the African continent. This study seeks to ensure that the Protocol is not just another in

the array of instruments adopted and ratified by Afücan countries' For this reason, a

preview of existing mechanisms for the protection of the human rights of women is made

in order to assess the adequacies and limitations of Ihe Protocol. It explores a

philosophical grounding upon which to build the protection of women's rights in Africa,

drawing from feminist jurisprudence and developments elsewhere in the world. An

examination of the content of the Pr otocol bt$tli$tts the problems and possible prospects

for the instrument. The effective implementation of the Protocol is its most important

aim; and for comparison, the implementation of the equality provision of the Canadian

Charter of Rights and Freedoms will serve âs a case study. The study will help increase

awareness of the existence of the Protocol, contribute to the development of African



jurisprudence on the human rights of women and highlight the viability of the instrument

in improving the status of women in Africa generally.

1,5 II¡pothesis

Ensuring that states fulfill obligations fieely entered with regards to women's rights

has been a Herculean task.la Women in Afäca are placed in a precarious situation

compounded by problems of discriminatory practices, intemal conflicts, economic

deprivation and HIV/AIDS, to mention but a few. African nations have entered into

treaties obligating them to protect the human rights ofpeoples, including wo-"n.t'Th"y

have adopted a normative system for the protection and promotion of these rights, these

efforts have scarcely affected the real life experiences of Afücan women positively' This

thesis seeks to exploit the potential of the new Protocol as a means for accelerating the

realisation of human rights of African women. Despite limitations that surround

identi$ing an African human rights system, the Protocol provides a comprehensive

framework for women's rights protection in Africa.

1,6 Literature Survey

Human rights in Africa have been the subject of academic literature. A number of

books and articles have documented the human rights institutions and mechanisms for the

protection of human rights within Africa. Topics covered include, the OAU, lhe African

t4 Convention on the Elimination of Discr¡mination ogqinst llomen Çenetal Assembly Resolution

341180 of l8 December 1979, entry into force 3 September 1981, available at
http://www.unhch.cb-/ht¡nymenu3/b/el cedaw.hlm . (hereinafter Wonten's Convenlion\ lt has over fifty
reservations upon ratification, accession or succession. As at l8 March 2005, 180 countries had ratified
the Convention. In spite of this and other conventions and document for the protection of the human

rights ofwomen, women still face discrimination and rights violation in aLmost all areas ofhumân
existence. See htÞ://www.un.ors/womenrvatch./daw/cedaw/reservations-countrv'htm, last visited

18/0s/2005
15 For a list oftreaties and stahrs ofratification, see, Office ofthe United Nations High Commissioner for

Human Rights. Status ofRatifications ofthe Principal Intemational Human Rights Treaties. Available at

http://www.unlìchr.ch./pdflreÞort.odf. Y isited 27 / 06 12005



Charter, and the African Commission. The history and structures of the OAU, the

political intrigues and the compromises that resulted in the founding of the OAU has been

the subject of scholarly writings.l6 Others place particular emphasis on the evolution of

human rights within the OAU.]? The shift of attention to human rights issues by the

regional body was made concrete by adoption of the African Charter, thus the features,

content and procedures of the Africøn Charter, and establishment of the African

Commission pursuant to it as the enforcement mechanism, has been widely analysed. 18

Others have documented recent developments in the regional body that comprises all

Afücan States. The reconstitution of the OAU into the African Union reveals a greater

commitment and role in the promotion and the protection of human rights.re

16 T.O. Elias, " The Charter of the Organization of Afücan Unity" AJIL 59 (1965) 243- 61; A Chanda,

"The Organization of African Unity: An Appraisal" Zambia Law Joumal 2 1 -4 (1989- 92) 1 -29
r7 

C. Nwankwo, "The Organisation ofAfrican Unity and Human Rights" Joumal ofDemocracy 4 (1993)

50-4; Arnnesty Intemational, Organization ofAfricøn IJnity: Making Hunran Rights a Realíty for
,4lTcars (London: Amnesty Intemational, August 1998)" AI Index: IOR 63/01i98

r8 E. A¡kumah, The Af ican Commission on Human and Peoples' Ríghts. Practices and Procedures Qhe
Hague: Martinus Nihjoff, 1996); A¡-Na'imandFM Deng, Humqn Rights in Afticø: Cross Cultnal
Pet'speclives (Washington, DC: Brookings Instihlte, 1990); Evans, M. and Munay, R. (eds')' The

African Charter on Hunran and Peoples' Rights. nte Syslent in Practice 1986-2000 (Carnbridge:

Cambridge University Press, 2002); O. Eze, Humøn Righls in Af icø. Some Selected Problems (Lagosl
Nigerian Institute of lntemationâl Affairs and Macmillan Nigeria, 1984); U.O Umonrike,Ihe African
Chqrter on Hunan and People's Rights, srpra note 8; and R. Munay, Hunan Rights in Africq: From
the OAtl to the AÍrican Union (Cambidge: Cambridge University Press, 2004) F ' Ottgwtgouz, The

Afïicqn Charter on Huntøn and People's Righls: A comprehensive Agendafor Huüan Di4nity and

Sustaínqble Democracy in Aj'ica, sapr? note 5; K. Mbaye, " Human Rights in AÊica" in , K. Vasak and

P. Alston , (eds.), The Intemational Dinensions of Human Righls (Westport, CT and Paris: Greenwood

P¡ess and UNESCO, 1982); R. Munay , and M. Evans, Dacumenls of the Af'ican Commission on

Human and Peoples'Rtgl¡ts ( Oxford: Hart Publishing, 2001); V. Nmehielle, The Af ican Human Rights

Syslem: Its lqw, Practices and Institutions (The Hague: Kluwer,2001); J. Oloka- Onyango, "Human
Rights and Sustainable Development ln Contemporary Africa: A New Dawn or Retreating Horizons"
Human Development Report 2000 Background Paper (UNDP, 2000)
http://www.undp.ore/docs/publications/backeroundJapers/Oloka-Onvaneo200O htnl ; C M. Peter,

Human Righls in Ai'icq: A Comparative Study of the Af ican Human and Peoples'Rights Charter and

the New Tanzqnian Bill of Rights (New York: Greenwood Press, 1990)
le N.J. Udombana, "Between P¡omises and Performance: Revisiting States' Obligation under the African

Human Rights Charter" (wi¡ter,2004) 40 Stan. J. Infl L 105; N.J. Udombana, "Cao a Leopard Charge

its Spots? The African Union Treaty and Human Rights," (2002) l7 Am U. Int'l.Rev.l I l7; R. Munay,
F,'om lhe OAU to the African Union. stpru note 9. Formo¡e on the commit¡nent and role of lhe AU, see

infra ChapterTwo.



Most of this work, however, glosses over women's rights' Some scholars have had to

ask the question, how can women be taken seriously across the spectrum of human

rights?2o According to Radhika Coomaraswamy, "[I]n some ways, women's rights are the

most popular of intemational initiatives, but they stir the most profound

disagreements.. .."21 The importance of women's rights issues intemationally is well

documented,22 The feminist movement that seeks to improve the status of women by

making their voices heard has also generated scholarly attention, even by some Afücan

scholars.23 However a good number of writings on women's rights in Affica focus on

specific issues, such as violence against women, particularly domestic violence and

female genital cutting, 2a and other issues including discrimination in marriage,

inheritance, and health and reproductive rights.2s Minimal attention is paid to women

20 H. charlesworth, "What are Women's Intemational Human Rights? In R. Cook, Human Rights of
',fomen: Nalionql and Inlemational Perspectives (Philadelphia: University Press, 1994)

'' R. Coomaraswa y, Reinventing Inletnationql Law: Íltomen's Righls as Human Ríghts in the

International Community. TheEdward A. Smith Visiting Lecturer. Human Rights Program. (Harvard

Law School, 1999 ) 3. Ms. Radhika Coomaraswamy (Sri Lanka) was uN special rapporteur on violence

against women, 1994 - J:uly 2003. Ms. Yakin Erttirk (Turkey), since August 2003
22 R. Cook,Intematíonal Human Righls of llomen: National and International Perspective SuPta îote

20; F. Butegwa, "Women's Human Rights: A Challenge to the Intemational Human

Rights Community", 143 (50) Intemational Commission of Jurists: The Review; 71-80, 1993; R Coolç

"lntemational Human Rights Law Concerning Women: Case Notes and Comments" 23 Vanderbilt

Joumal of Transnational Law ?79-818 (1990); U. A. Ohare "Realising Human Rights for'Women" 2l
(3) Human Rights Qùarterly 364-402 (1999)

23 C. Chinkin, " Feminist Interventions in Intemational Law" 19 Adelaide Law Review 24 (1997);

H. Charlesworth, and C. Cbinkin,'"The Gender ofJus Cogen," 15 Human Rights Quarterly 63-76
(1993); Byrnes, A., "Women, Feminism and the Intemational Human Rights Laìv- Methodology

Myopia, Fundamental Flows or Meaningful Marginalization? Some Cunent Issues," l2 Australian

Yea¡book of lntemational Law 2005-41 (1992); J. Oloka-Onyango, and S. Tamale, "The Personal is

Political or Why Women's Rights are Indeed Human Rights: An Afücan Perspective on Intemational

Feminism," l7 Hum. Rts. Q. 691 (1995)
2{ Also regarded as female genital mutilation or surgeries. See D Green, Gender Violence in Africa:

Af ican llomen's Resporses (New York: St. Martin's Press, 1999); Schuler, M., "Violence against

Women: A¡ Intemational Perspective" in M. Schuler (ed ), Freedomf om Violence: Women's

Sr'alegies f'on around the World (Washington, D.C. OEF Intemational, 1990) at 29-39; H. Lervis,

',Between lruâ and Female Genital Mutilation: Feminist Human Rights Discourse and the Cultural
Divide" S Harv. Hum. Rts. J. l.

2s C.Ngwena, Access to Legal Abortion: Developmenl in Africø f'ont a Reproductive and Sesuql Health

Righls Perspective; Center for Reprodu ctive Righ¡s, Legql Grounds: Reproduclive and Sexual Rights in

Af ican Conrmonweafth Courts' (February, 2005) Available at



within the African human rights system and how they can utilise the mechanisms

available within system to improve their status.

Recent initiatives of the African Union and adoption of the Protocolhas necessitated

a shift of attention to women's human rights within the African system.'6 Some scholars

focus on the limitations of the Afíican human rights mechanisms in protecting women's

rights. Others highlight certain aspects of the Draft P¡otocol.27 A number of intemational

instruments, including the African Chafter recognises the "rights to practice culture" but

also disavows customs that offend the clignity ancl rights of women'2E The role of

tradition and culture as a determinant in the status of Afücan women cannot be ignored

when it comes to the rights of women in Africa.2e Perhaps the arguments for universality

of human rights on the one hand, and cultural and religious relativity on the other hand,

best illustrate the tension that arises out of any discussion of women's rights in Africa'30

hnD://www.Isâ.unlich.edu/eli/melab%20content.htm. Visited 28l03/2005
,u x.'Mu{^ t L}u^"¡"dr¡ o*urnntt o¡ n e¡.icqn Commission on Human and people's Rights

(Oxford: Hart Publishing, 2001)( This book contains useful documents that relates to women in the

African system); M.E. Adjami, " African Coufis, Intemational Law and Comparative Case Law:

Chimera or Emerging human rights Jurisprudence?" 24 Mich. J. Int'l L. 103 (Fall, 2002); lV. Benedek,

E. M.Kisaakye and G. Oberleitner, (eds.)The Hunan Rights of Women: Intenqtional Inshanenß and

Aj ican Experiences (London: Zeb Books Ltd,2002)
21 The Protocol was yet to enter into fo¡ce as at the time of writing works cited. E. Ankumah, supra note

l8; R. Munay, Froz the OAU to the Af ican IJnion, supra tote 18; and H. Onoria, "Introduction to the

African System of Protection of Human Rights and the Draft P¡otocol" in W. Benedek, E M.Kisaakye

and G. Oberleitner ( eds.), ibid . Recently however a new bookjust published contains an aficle on the

Protocol: Rachel Murray, Women's Rights and the Organization of African Unity and the Afücan
Union: The Protocol on the Rights of Women in Africa in Doris Buss and Ambreena Manji (eds.),

lntemational Law: Modem Feminist Approaches (Oxford and Portland, Oregon: Hart Publishing, 2005)
2E H. Onori4 ibid. at235
2e N. B. Pityana, "The Challenge of Culture for Human Rights in Africa: the African Charter in a

Comparâtive Context' in M. D. Evans and R. Munay (eds.), Ihe Af ican Charter on Humqn qnd

People's Rights lhe System in Prqclice, 1986-2000 () K: Cambridge University Press, 2002); E. M
Kisaakye, "Women, Culture and Human Rights: Female Genital Mutilation, Polygamy and Bride Price"

ín W. Benedek ¿lal,The Human Rights oflfomen: Inlernationql Instru ents and Af ican Experiences.

(London: Zeb Books, 2002).
30 R.E. Howard-Hassman, "Dueling Fates: Should the lntemational Legal Regime Accept a Collective or

Individual Paradigm to Protect women? Symposium Article: (Dis) Embedded Vr'omen" (Fall2002) 24

Mich. J.ltt'1.L227; J. Dimuro, "Towards a More Effective Guarantee of Women's Human Rights: A
Multicultural Dialogue in International Lau/' (Sumrner 1996) 17 Vr'omen's Rights L. Rep. 333 at 335;

A.A. A¡-Na'im, Human Rights in Cross- Cultural Perspective: A Quest for Consensus (Philadelphia:



In developing countries, and particularly Africa, traditional social roles and cultural

values tend to conflict with the ideals of gender equality and the rights of women. The

tendency is for writings, particularly westem writers, on human rights of women in

Africa to focus predominantly on what is perceived as the negative "culture"; this is

amplified and vocalised at the expense of practices that protect women and other

important issues that affect women, while others have tried to change this perception.3l

Little academic work has been done on the Protocol to the African Chørter on Human

and Peoples' Rights on the Rights of llomen in Afríca, due to its cunency and the fact

that it is yet to have the force of law. Although the usefulness of available literature

cannot be over emphasised, this thesis will make new and useful contributions to making

the Protocol effective in Africa and promotion of development of women's rights on the

continent.

1,7 Methodology

The research for this work is library based, exploring available sources on the subject

while adopting an anal¡ical and comparative methodology. Relevant materials are

studied in order to sift important women's rights issues ûom them. The content of the

Protocol are analysed while similar instruments, such as the Women's Conventîon, are

used for comparison. Apart from this, comparative work is also done for the purpose of

drawing useful lessons from other jurisdictions in the course of the work, The study also

University of Pen¡sylvania, l99l); M. Muua, Huntan Righls' A Political qnd Cultural Critique
(Philadelphia: University of Peûìsylvânia, 2002)

3r B. E. Hemandez-Truyol, "Women's Rights as Human Rights- Rules, Realities and the Role of Cultu¡e:

A Fonnula for Refonn" 21 Brooklyn J. Int'I. L. 605; R. K Ameh, "Reconciling Human Rights and

T¡aditional P¡actices: The A¡ti-Trokosi Campaign in Ghana" Canadian Joumal ofLaw and Society.

Vol. 19 No. 2, 2004; E. Grande, "Hegemonic Human Rights and African Resistance: Ci¡cumcision in a

Broader Compantive Perspective." Global Jurist Frontie¡s, Vol. Issue 2 (2004) The Berkeley ElecÍonic
Press (bepress) http://www.bepree.corn/gj. She argue that human rights discourse applies is

etbnocentric and that double standards are applied, she compares polygamy with lesbia¡ism and female

l0



lays a philosophical foundation for women's rights in Africa, such that those who are to

benefit fiom the rights are not alienated. This thesis is not only of academic interest but

also meant to serve as background work for policy formulation and as a tool for further

action and study.

1,8 Limitation of the Study

A major challenge to the study of women's rights generally and particularly women's

rights in Africa, are the extensive nature of the issues involved. Any attempt to cover the

field would be impossible in one thesis. This may account for why many scholarly works

focus on specific areas, such as reproductive rights of women and domestic violence. The

dearth of statistical data to support assertions, compounded by the limited available

judicial decisions both from the regional African Commission and domestic jurisdictions,

impose great limitation on such work. Another limitation is in the drafting style adopted

by lhe Protocol. There is no orderly categorisation of the rights guaranteed' I have

therefore imposed a structure that not only makes for easy analysis but also for easier

understanding for interested researchers in the future. Thus, this thesis does not lay claim

to an in-depth discussion of the African human rights system or coverage of all

conceivable issues relating to the human rights of women in Africa. It limits itself to

some of the rights contained in the Protocol and to how to achieve implementation,

taking a cue from Canada's implementation of the equality provision in Section 15 of the

Canadian Charter of Rights and Freedoms.

1.9 Overview of Chapters

This thesis consists of six chapters. Chapter One highlights the basic objectives

and structure of the study. Chapter Two identifies what may result in an African human

genital mutilation with breast augmentation surgeries. She calls for a single standard applicable to all.
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rights system and locates the study within the framework of Africa, focusing on the

human rights instruments and mechanisms on the continent' The study draws on the

history of the Protocol and examines its content in Chapter Three. As a document bom of

compromise, the shortcomings as well as the novel provisions of the Protocol arc

analysed while comparisons are made with the Women's Convention, where necessary.

Chapter Four sets out the jurisprudential basis for the study of women's human rights

grounded in feminist theories. The tension between universalism and cultural relativism

as it affects women rights is examined. The study also attempts to develop an African

jurisprudence on women's rights by taking a look at available domestic precedents on

women's rights and its application. The women's movement in Canada has made giant

strides in the development of women's rights jurisprudence and the protection of

women's rights; and therefo¡e the processes followed can serve as a model for African

nations in relation to women's rights. chapter Five examines the trend apparent in the

protection of equality rights in Canada. Equality in sexual assault cases is used as a case

study for comparing trends in Nigeria and South Africa. Chapter Six draws conclusion

from the entire study, making recommendations where necessary.



CHAPTERTWO

Framework of the African lluman Rights System

2.1 Introduction

The encroachment of the First World in the territories that make up Africa was

consolidated by colonisation of most parts of the continent. African values that consisted

of a rich blend of historical, social, cultural and religious practices were predominantly

overridden by the colonising powers. Prior to this, African societies were mainly

hierarchical and patriarchal in nature, with a few exceptions.l During the pre-colonial

period, there were some disabilities attached to women; they often had little or no role to

play in the administration of their societies, although in some societies, rich or old or

single women achievers were fully integrated into both political and economic life.2

Comparatively speaking, the colonizing cultures (British, French, German, and Belgian)

had their own male hierarchical structures and assumptions in parallel to the African

societies.

The end of the Second War World and the establishment of the United Nations3

set the pace for the protection of human rights by the adoption of the Universal

Declaration of Human Rights in 1948.4 The UDHR, though hortatory in nature, laid the

ground work and provided the impetus for regional protection ofhuman rights such as the

European, Inter-American and Afücan regional human rights systems.s The UDHR

I These were matrilineal societies such as the Chewa in Malawi and the Akan peoples of West Africa.
2 U.O. Umozurike, T]ne African Chqrler on Hunan and People's Rights (The Hague: Martinus Nihjoff

Pubishers, 199'l\ ãt 17
3 United Nations Organization established pursuant to the Charter of the United Nalions,Ivr,e 26,1945,

see the Preamble(hereinafter IIN).
a (Jniversal Declat ation of Human Rights G.A.Res. 217, U.N. Doc. A/810 (1948) ofDecember 10, 1948

(hereinafter t/DIlR)
s The European Conventionfor the Ptotection of uman Rights and Fundamental Freedoms (hereinafrer

European Convention),1950, 213 U.N.T.S 222,232 enlered into force 8 September 1953; Anterican
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preceded the intemational instruments that gave it binding force, that is, the Intemational

Covenant on Civil and Political Rights, and the Intemational Covenant on Economic

Social and Cultural Rights, which together make up the Intemational Bill of Rights.6

State parties to intemational human rights treaties agree to protect intemational

human rights principles through their national courts and legislation' Despite the

intemational and regional initiatives, violations of human rights persist in all regions of

the world, thus raising questions about the commitment of nations and leaders to the

protection of human rights. The protection of the rights of women best illustrates

sustained doubt as to states' commitment to human rights protection. The African human

right system is comprised of the political body of all Afücan countries, African Union

previously known as the Organisation of African Unity; the normative system made up of

the African Charter on Human and Peoples' Rights; the Protocol to the African Charter

on the Establishment of an African Court on Human and Peoples' RightsT; African

Charter on the Rights and Welfare of the Childs; and the Convention Goveming the

Specific Aspects of Refugees Problems in Africae. A¡d the main institutional body is the

African Commission on Human and Peoples' Rights. This part of the work traces the

history of the protection of women's rights in Africa and analyses the commitment of

African states to the protection of rights guaranteed through the mechanisms available in

Afi:ica.

Convention on Hunnn Rights 1969, OAS Treaty Series No.36 at 1,91.L.l;¡l673 (1979) entered into
force June 1976.

6 The Intemationql Covenqnt on Civil and Political Rþåts (ICCPR) and the Intemationql Covenant on

Economic Socisl and Culturul Rights (ICESCR), both C.A. Res. 2200, U.N. Doc. N 6316(196'l);61
L. M. 360 ofDecember 16, 1966.

7 OAUDoc. OAU/LEG 4IN/AFCHPR/PROT.1 rev.2 (1997), ente¡ed into force 25 Janufy 2004'
8 OAU Doc. CAB/LEG124.9I49 (1990), ente¡ed into force Nov.29,1999.
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2.2 The Organisation of African Unity/ African Union

On the Affican continent, the Organisation of African Unityto (OAU) was

established primarily to promote unity and solidarity among the peoples of Afüca' to

support the emancipation of Afücan territories from colonial domination and to protect

their newly acquired sovereignty and statehood.ll Many criticisms have been leveled

against the OAU. For instance, apart from financial incapacity, the member states hung

tightly to the doctrine ofreserve domain or domestic jurisdiction in a bid to protect newly

won independence. 
t' The national sovereignty and non-interference principles featured

prominently in relations between African states. Member states of the OAU often failed

to react to gloss violations of the human rights of citizens by dictatorial regimes all over

Afüca, such as the emergence of Idi Amin in Uganda as Chairman of the OAU at the

1975 Summit held in Kampala, Uganda.l3 Such occurrence on the continent subsequent

e 1001 U.N.T.S.45, entered intoþrce Jur.e 20,1974.
t0 Charter ofthe O|ganizatíon ofAfrican \Lnity ofMay 25, 1963.479 U.N.T.S.39,3I. L. M. (1964) ll16,

[hereinaft er OAU Charter].I¡ For a historical overview of the c¡eation of the OAU, see,k Mrurlay, Human Rights in Africq: From lhe

OAU to the African (Inion (Cambidge: Cambridge University Press, 2004) (hercinafter Front OAU to

the Aj'ican tÃnion);T.Q. Elias, "The Charter ofthe Organisation ofAfrica¡l Unity," AJIL 59 (1965)

243-67; C. Nwa¡kwo, "The Organisation ofAfrican Unity and Human Rights" Joumal ofDemocracy 4
(1993) 50-4. The reconstitution of the OAU into the AU was not until 2001 and the transition process is

still in progress, therefore a proper understanding of the Afücan system may necessitate the use ofboth
acronlms in some instances.

t2 Atticle III 12¡ of the OAU Chørter provides for non- interference in the intemal affairs of states. See,

Ian Brownlie, Prírc iple ofPublic Intemalionql Lqw 6Ã ed. (Oxford: Oxford University Press, 2003) at

545 for a discussion ofthe principle.
13 ldi Amin of Uganda is remembered for gross violation of the rights of his people. A few African States

boycotted the Summit, they include Botswana, Mozambique, Tanzania and Zambia See, Cbris Maina

Pele¡ Human Rights in Af ica. A Compardlive Study of the Af ican Hunan and People's Rights

Charter and lhe New Tanzanian Bill ofR gl¡rs (New York: Greenwood Press, 1990) at 9; nany A.frican

leaders violated the human rights oftheir people with impunity, both before and after the adoption of
the African Chartet'. Others we¡e Mobuto Sessi Seko of the Central African Republic (now known as

the Democratic Republic ofCongo), Sani Abacha of Nigeria and Charles Taylor ofLiberia. The OAU
generally maintained a non-interventionist stânce and the term "dictatoß club" was an apt description

for it wilhin that context. See N.J. Udombana, Human Righls and Comtemporary Issues in Africa
(Lagos: Malthouse Press Limited, 2003) 196-7

15



to establishment of the OAU revealed that the promotion of human rights was not one of

its priorities at the time.

The OAU Charter made passing reference to the concept of human rights,ra its

Preamble reaffirmed adherence to the principles set out i¡ lhe United Nations Charter

arrd the UDHR.\5 No specific mention was, however, made of women or their rights in

the OAU Charter. The first positive recognition of human rights in Africa was at the 16ú

Ordinary Session of the OAU Assembly of Heads of State and Govemment meeting in

Liberia in 1979. The Secretary General of the OAU was requested to convene a meeting

of govemmental experts to prepare a preliminary draft of an African Charter on Human

and Peoples' Rights. This was an attempt to establish an institutional structure to change

the human rights practices on the continent hitherto characterised by widespread human

rights violations,

The African Charter was adopted in 1981 and contains 68 articles made up of

civil and political, economic, social and cultural rights, collective rights and individual

duties.r6 Apart from the equality and non- discrimination clauses,lT Article 18 (3)

provides protection for women by requiring the elimination of all forms of discrimination

against women. In spite of the above, it took time before the OAU showed concem for

women's issues. According to Munay, greater attention was given to the position of

women by the OAU for three reasons: first, the adoption of follow up resolutions relating

r{ U.O. Umozurike , suprc îote 2 at26-27 for a more detailed account of actions of the OAU that preceded

the adoption of the Af ican Charter.
f5 Pa¡a. 9 of the o,4 U Chqlter sta¡es ¡hat "fP]ersuaded that the Charter ofthe United Nations and the

Universal Decla¡ation ofHuman Rights, to the Principles of which we reaffrm our adherence, provide

a solid foundation for peaceful and positive cooperation among States."
16 Adopted at the Conference of Heads of States and Govemment of the OAU, Nairobi, Kenya on 27 June

1981, entry into force 2l October 1986, O.A.U Doc. CAB/LEG/67|3 Rev.s,2l LL.M.58 (1982)

Ratified by all 53 member states of the OAU, available at http://www.achpr.org (hereinafter African
Charter).
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to the rights of women by the OAU as a result of participating at intemational

conferences; secondly, the role played by women in the Afücan liberation struggles; and

thirdly, the activities and lobbying of a number of women's organisations with the

OAU.IE

The perceived failures or inadequacies of the OAU and the need to chart a new

course for development of the African region in the field of human rights protection

among other reasons, led to the dissolution of the OAU and its replacement with the

African Union.Ie Mixed reactions have followed the establishment of the 4U.20 In terms

of human rights protection, it is too early to determine whether the African Union will

perform better than its predecessor; however, a brief assessment of the main content of

the Constítutive Acl is needed.

The Preamble to the Constitutive Act of the African Union alludes to the

determination of the African Union to 'þromote and protect human and peoples' rights,

consolidate democratic institutions and culture, and to ensure good govemance and the

rule of 1aw."2r One of its objectives is to "promote and protect human and people's rights

in acco¡dance wilh the African Charter on Human and People's Rights," while the Union

17 A¡ticles 2 and 3 of the African Charter.

" R. Mr.rray, sapro note 8 at 134-5
te Constitutive Acl of the African Union,Iuly I l, 2000. Entered into force 26 May 2001 (as amended by

the Protocol on Antendments to the Constitutive Act ofthe Af ica {Jnion, July 11, 2003, available at

http://www.afüca-union.org. Article 33 (1) [Hereinafter ALII
20 See, N. J. Udombana, "Can the Leopard Change its Spots? The African Union Treaty and Human

Rights," in N. J. Udombana, Human Rights and Contemporary Issues in Africa (Lagos: Malthouse

Press Ltd, 2003) (He expresses skepticism about the ability ofthe African Union to improve human

rights culture in Africa); V. O. Nmehielle, "A Decade in Human Rights Law: Development of the

African Human Rights System in the Last Decade" I I Hum Rts Br. SPring 2004, at 12 (expresses

greater optimism at the prospects ofthe ALI).
2r Article 3l of lhe Yienna Convenlion on the Law ofTreaties, adopled otMay 22,1969, entered into

force January 27, 1980, U.N. T. S. 331;8 I. L. M' 679 [hereinafter Vien:ra Convention] ( the

importânce of the preamble for the purpose of interpretation).
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is to function in accord with the principle of promoting gender equality.22 Moreover, the

Consürutive Act of the African Union was amended within two years of its adoption, to

add new objectives aimed at ensuring more effective participation of women in decision-

making and to make the Act more gender sensitive. For example, the words "founding

father" in the preamble was replaced with "founders", while a new subparagraph was

added to Article 3(i) that reads: "ensure the effective participation of women in decision -

making, particularly in the political, economic and socio- cultural areas'" This shows a

consciousness previously absent within the Afücan regional body. However, whether

these and other actions of the OAU/AU bring greater protection to women in African

remain to be seen.23

The need for Africa's economic development is a paramount objective for the

transition from the OAU to the AU. The New Partnership for Africa's Development

initiative is one mechanism of the OAU/AU for achieving this goal.2a The NEPAD

initiative arises from a mandate of some heads of state of the OAU/AU. It was adopted

by the 37ù Summit of the OAU in July 2001 as a vision and strategic framework for

Africa's renewal. The initiative contains a shong human rights component aimed at

poverty eradication, sustainable development and acceleration of empowerment of

women. The African Peer Review Mechanism was adopted at the 38ú Ordinary session

" Ib¡d, Att.3 (h) and 4(1) respertively of lhe Constitutive Act ofthe AU

'3 Proiocol or'irrendmenr tà the Conslitutive Acl oÍ lhe Af ican ÍJnion, adopted by the I 
r Extraordinary

Session ofthe Assembly ofthe African Union in Addis Ababa, Ethiopia on 3 February 2003 and the 2""

Ordinary Session ofthe Assembly ofthe AU in Maputo, Mozambique on ll July,2003. The Protocol

shall enter into force thirty (30) days after the deposit of the instruments ofratification by two-lhirds

majority ofmember states. As at 08/03/2005, 8 out of53 countries had ratified the amendment and

deposited their instruments ofratification. These include, Tanzania, South Africa, Rwarda,

Mozambique, Mali, Lesotho, Libya and Comoros. Available at

http://africa-union.orgÀomeMelcome.htm. New paragraphs were included and others replaced.
2a New partnership for Africa,s Development (hereinafter NEPAD) OAU NEPAD Doc. (2001) Available at

www.neoad.org. The Millen¡rium Pafnership for Africa's Recovery Progranme (MAP) and the Omega
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of the Assembly of Heads of State and Govemment, as a self monitoring mechanism that

will deal with human rights practices of member states.2s The benchmarks adopted by the

APRM review process indicate a number of 'key objectives for democracy and political

govemance,' which include reduction of conflicts, constitutional democracy, promotion

of economic, social and cultural, civil and political rights, separation ofpowers, fighting

comrption and the protection of the rights of women, children, the vulnerable and

refugees,26

These steps taken so far by the AU show a greater commitment to protecting the

rights of women. The question is whether these actions will in reality result in

improvement for the status of women and the actualization of these rights'

2.3 The Afrícan Chøfter on Huntøn ønd Peoples' Rights

The Afrícan Charter was adopted and opened for signature in 1981' It set the

stage for pfotection ofhuman rights in the region and created awafeness of the existence

of rights within the continent. The African Charter, ratified by all fifty{hree member

states of the AU, recognises a wide range of intemationally accepted human rights norms,

such as, civil, political and social, economic and cultural rights. However, duties of the

individual to the state distinguish the ly' ícan Charter from other regional instruments, by

recognising that the individual has duties towards other individuals, his or her family,

towards the community, towards the state, and towards the African and international

Plan was merged to become the NEPAD document
2s The African Peer Review Mechanism (hereinafter APRM) adopted on July 8, 2002 in Du¡ban, South

Africa. AHG/235 ( XXXIII) A¡nex IL The Review process requires that states submit to a base revierv

after eight months and then reviews after three and five years The NEPAD and its review process are

however voluntary.
26 Objectives, Standards, Criteria and Indicators for the Af¡ican Peer Revierv Mechanism (APRM),

NEPAD/HSGIC-03-2003/APRlvlGuideline/OSCI, 9 March, 2003 in R Munay, søprz note 8, at 40-l
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community 2? While affirming the need for universality, the African Charter reflecfs the

cultural context of Africa and seeks to protect all African peoples, men, women and

children.28

T\e African Charter hasbeen criticised for different reasons: its lack ofa

derogation clause for situations of emergency; and each claw-back clause which "seems

to recognize the right in question only to the extent that such a right is not infringed upon

by national law".2eThe adequacy of the African Charter lo ptotect the rights of women

has also been questioned by scholars, lawyers and activists alike,3o despite non-

discrimination and equality provisions3r and particularly, Article 18(3)' Article 2 ofthe

African Charter provides that:

Every individual shall be entitled to the enjoyment of the rights and

freedoms recognized and guaranteed in the present Charter without
distinction ofany kind such as tace, ethnic group, colour, sex,

language, religion, political or any other opinion, national or social

origin, fortune, birth or other status.

Article 3(1) Every individual shall be equal before the law.
(2) Every individual shall be entitled to equal protection ofthe law.

And Article 18 (3) provides that:

The State shall ensure the elimination of every discrimination against

women and ensure the protection of the rights of the woman and the

child as stipulated in intemationai declarations and conventions.

27 
C. Heyn, 'îhe Afücan Regional Humân Rights System: The Afücan Charter" 108 Penn St L.
Rev. 679 at 686

28 This is lauded as emphasizing the indivisibility ofhuman rights and the importance ofdevelopmental
issues to African nalioîs. Ibid., at 690, See also A¡ticles l9 -29 ofthe African Charter. For example,

Article 22 provides (l) All people shall have the right ti their economic, social and cultural

development $,ith due regard to their freedom and identity and in the equal enjoyment ofthe common

heritage ofnankind; (20 States shall have the duty, individually or collectively, to ensure the exercise of
the right to development.

2e Fo¡ discussions on limitations imposed by the African Charte¡ see U.O. Umozurike, søptz nole2 at29
and C. He¡m, saprø note 27 at 688

30 U.O. Umozurike, ibid at 57 [contend that reference to women in the African Charter falls shof of the

Inter- American Convention on the Prevention, Punishntent ønd Erudication ofViolence against Women

(Convention ofBelem do Para)l
3t Articles 2 and 3 of lhe Af ican Charter respectively.
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Article 18 (3) has been subjected to a variety of interpretations' First, the

provision does not adequately protect the rights of women as a result of its inclusion in a

provision that deals with the family.32 It guarantees protection to the woman, the child,

the aged and the disabled, all disadvantaged groups; secondly, the inclusion of women's

rights into lhe African Charter is by incorporation. The first interpretation is a narrow

construction of Article 18(3) within the context of the family, to cover only rights

contained in intemational instruments that have been implemented in the legal systems of

the states parties. For example, a treaty like the Convention on the Elimination of All

Forms of Discrímínatíon against Womenri is not applicable in any Afücan country

without prior ratification and accession. The subsection merely serves as a guide to

member states, it has no binding authority. Furthermore, the lumping together of women

and children within the article that deals primarily with the family is said to reinforce

outdated stereotypes about the proper place and role of women in society. Compounded

by the emphase s of the African Charter on traditional values and customs, it is easy to

read a limited protection for the rights of women.34 The second interpretation is wider,

considering the fact thatthe African Charter is saved ûom the process of listing the rights

protected and confronting possible omission of some rights. Secondly, it provides for a

32 This position has been recognized by scholars: U.O. Umon:rtke, The African Chqrtet on Human qnd

Peoples' Righß (Malinus NijhoffPublishers, 199?) at 5? ( He notes that the provision exemplifo the

maximal and general obligations imposed by the Charte¡ in cefain respects, rather than the specific ones

that could be strictly enforce and observed.); F. Ouguergous, The Aftican Chqrter on Human and

Peoptes' Rights (T\e Hague, Martius NijohffPublishers, 2003) at 486 (The reference to other

instruments for the protection ofwomen and children from discrimination is regarded as ineffectual by
this writer. He argues that the implementation of this article will require the adoption ofspecific
domestic legislation by states pafies. He gives the example ofNigeria and its enactment ofthe Child
Rights Act 2003 to protect the rights of children) at 192.

33 Adopted by United Nations General Assembly Resolution 341180 ofDecember 18, 1979. Entry into
force 3 September l9Sl.Available at
http ://www.un. org/women\vatch-/davcedadtext/econvention. h¡n

3a C.Heyn, supra note 27 at ó88; Customary practices such as female circumcision, forced and early
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broad application of intemational human rights instruments for the protection of the

rights of women.

The effect of the African Charter on the rights of women has not been

encouraging. The mechanism established for implementing and monitoring compliance

of member states to the African Charter is the Afücan Commission on Human and

Peoples' Rights,35 which in the course of its mandate develops jurisprudence on human

rights in Afüca. However, its impact on women's rights remains limited'

2.4 The Àfrican Commission on Human and Peoples' Rights

The African Commission was established and constituted in 1987 pursuant to

Article 30 of the Afrícan Charter lo "promote human and peoples' rights and ensure their

protection in 4füca."36 The African Commission consists of eleven members "chosen

from amongst personalities of the highest reputation, known for their high morality,

integrity, impartiality and competence in matters of human and peoples' rights; particular

consideration being given to persons having legal experience."3T The African

Commission is a quasi- judicial body whose mandate includes both promotional and

protective activities.3E It employs the communication, complaint and reporting

marriage and other practices that affect the status ofwomen.
35 Hereinafter "African Commission"; For ¡easons adduced for the establishment of a Commission rather

than a court, see, C. Heyn, ibid.
36 At the 23d session ofthe Assembly ofHeads ofstate and Govemment ofthe OAU in Addis Abba,

Ethiopia.
3t A¡.31(l) of the Aj'ican charter
38 A¡t. 45 ¡åid .The Aûican Commission's promotional activities include document collection, undertaking

studies, researches, organizing seminars and workshops symposia and conferences and collaboration

with national and international instihltions concemed with huma:r rights. t hile ils prot€ction activities

include interpretation of communications from Member states, complaints from individuals and non
goverrunental organizations,
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mechanisms in the conduct of its duties and meets twice a year in regular sessions fot a

period of up to two weeks. 3e

Afücle 62 of the African Charter does not specifically mention the body entrusted

to receive or consider the reports. The Assembly of Heads of State and Govemment

subsequently assigned the African Commission with this mandate upon a

recommendation put forward by it.a0 The African Commission has had to contend with

numerous problems since its establishment; for instance, the eleven member Commission

faces difficulties in the performance of its function due to limited human and financial

resources available for its work; the effectiveness of the African commission is limited

due to the size of the continent and the number of countries the eleven members have to

cover; and, in carrying out the task of interpreting the content of the African Charter, the

African Commission is faced with obstacles, such as the claw-back clauses, which sets

forth the'þermissible state restriction on the exercise ofthe substantive right.'/l A good

example of this is Article 9(2) which provides that:

Every individual shall h,ave the right to express and disseminate his

opinions within the law"'

3e See A¡ticle 62 of the African Charter for state rcporting. The Afiican Commission has also appointed a

number of Special Rappoteurs though there is no obvious legal basis for these appointments under the

Af ican Charter. Examples include, the Special Rapporteur on Summary, Arbitrary, and Extrajudicial

Executions; and the Special Rapporteur on the Conditions of Women in Africa.
a0 The AHSG approved the recommendation at it 24ù Ordinary Session Second Activity Report, pa¡a. 31

Documents at 175
ar A Handbook oflnternational Human Rights Terminology. (Lincoln and London: University of

Nebraska Press, 1999) at 83.
a2 (Emphasis mine) It requires that such a clause should be interpreted in accordânce or consistently with

the principles and obligations of the,{r'ican Chqrler'For nstance, in its decision in Communicqtion

224/98, Media R¡ghts Agenda v. Nigeria (2000),T]ne Afüca¡ Commission stated that " lA]ccording to
Article 9(2) ofthe Charter, dissemination ofopiníons may be restricted by law. This does not mean that

national law can set aside the right to express and dísseminate one's opinions, this would make the

protection ofthe right to express one's opinion ineffective. To allow national law to have precedence

ãver the international law ofthe Charter would defeat the purpose ofthe rights and freedoms ensh¡ined

in the Charter. lnternational human rights standards must always prevail over conhadictory national

law. Any limitalion on the rights of the Charter must be in confonnity with the provision ofthe
charter." Para 66 available at htÞ://w1rrvl.umn.edu/humanrs/afüca./comcases/224-98.html. visited
2410512005
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A claw-back clause restricts the rights guaranteed in very broad sense. The Afücan

Commission, as exemplified in Media Rights Agenda & Others v' Nigeria, rightly limited

the use of claw-back clauses by interpreting them in accordance or consistently with the

principles and obligations of the African Charter.a3

Faced with such problems, the issue of women's rights has not featured

prominently in the work of the Afücan Commission. Although some African traditions

and customs support discrimination against women, for example, inheritance and

property ownership, and women as victims of armed conflict that violate their rights, the

African Commission has had little or no opportunity to pronounce on practices that

specifically affect women. In fact, it was not until 1993 that a woman was elected to the

African Commission.aa The decision of the African Commission to organise a workshop

on the status of women tnder the Afrícan Charter in relation to specific socio- economic

problems may not be unrelated to the presence of a woman in the Commission'45 In more

than a decade of developing jurisprudence on human rights, the rights of women before

the Afücan Commission remain almost non-existent. Moreover, the African Commission

makes no reference to women or the role to be played by women in its decisions. The

under-representation of women in the African Commission has been attributed to the fact

a3 Communication Nos. 105/93, 128194, 130194 and 152/96, Decision of the African Commission, 24th

Ordinary Session, October 1998. See also Communication 212/98, Amnesty Internq¡ionql v. Za bit
(1999) on the right to life. Available at http://www1.umn.edu./humanns/africa,/comcases/212-98.html.

visited 24105/2005a M¡s. Vera Valentina Duarte Martin was elected to the African Commission at the 29ú Ordinary Session

ofthe Assembly ofHeads ofstate and Govemment of the OAU in Caùo, Egypt, 28-30 June 1993. See

the Seventh A¡¡lual Activity R€port of the Af¡ican Commission ofHuman and Peoples' Rights 1993-

lgg4, adopted oî27 April 1994. AHG/I98 (XXX) REv.2 inR Murray andM. Evans (eds ),
Documents of the Af ican Commßsion on Huntan and Peoples'Rig}ls (Oregon, Hart Publishing,

2OOl) at312 (hereinafter Documens ofthe African Commission). See also E. A. Ankumah, flre
African Commission on Human and Peoples' R¡ghts: Praclice and Procedure (The Hague,

Martinus Nihjoff Publisher, 1996) at l6
as Final Communiqué of the 14ù Ordinary Session of the African com:¡ission on Human and Peoples'
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that there has never been a female member of the Assembly of Heads of State and

Govemment, who elect the members of the African Commission.a6

Despite shortcomings of the African human rights system, Article 66 of the

African Charter makes provision for the adoption of special protocols and ag¡eements to

supplement its provisions if necessary. The specific motive of the AU for adoption of the

Protocol to the Afrícan Charter on Human and Peoples'Ríghts on the Rights of l(omen

in Africa is not clear. Was it an acknowledgement of the inadequacy of the Afrícan

Charter to protect the rights of women? Was it a genuine and sincere concem to improve

the rights of women in Afüca, or was it a case of improving the profile of the new

African Union that led to adoption of rhe Protocol? These questions are not answerable at

this time. It is important therefore to examine the Protocol. Its history and content is the

focus ofthe next chapter.

Rights in Documents of the African Commission, at 360
a6 A. K. Wing &T. M. Smith, " The New Afäcan Union and Women's Rights" 13 Tra¡snat'l L.&

Contemp. Probs. 33 at 62. (No African woma¡ has held the oflice ofhead of state in Africa).
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August 24, 2005

Dear Faculty of Graduate Studies:

Re: Marhi Kim's application for LLM proeram

I believe that it is ofurgent significance, to the study of the subject
matter as well to Marhi's personal plan, that she be able to proceed

with her graduate studies plan this year.

There is growing interest and excitement in the academic literature and at the political level
about the use of altemative incentives to the development of new drugs. The work Marhi has

already done in the area is on the cutting edge. The work-in-progless we co-published is the

first to expand the concept of"prize" incentives beyond patentable pharmaceuticals to areas such

as the development of new uses for off-patent drugs, natural products and other medical

irurovations. How govemments and non-profits respond to the concept ofprize incentives

could be considerably influenced by the work Marhi does in the year ahead; her irurovative

research may assist both fellow academics and policy markers in breaking out of the predominant

thinking in the area, which is still tied to selectively replacing the patent system.

I know there is the potential for considerable interest in the work Marhi is doing; she and I met

recently with a federal cabinet Minister on the topic and were invited to discuss the matter further
this week.. I beiieve that if Marhi were forced to wait a year to proceed, an opportunity would
likely be lost to make a substantial impact on the intellectual ferment and public policy making
in the area. I am most enthusiastic about the opportunity to supervise Marhi's ongoing work in
the area this year, and respectfully request that the committee look favourably on her request for
admission.

Yours truly,

Bryan Schwartz
Asper Chair ofBusiness and Trade Law



CHAPTER THREE

History and Features of the Protocol to the Africøn Chørter on Humøn and Peoples'

Rights on the Ríghts of Ilomen ìn Aftica

3.1 Ilistory ol the Protocol

The Protocol altempts to enhance the substantive provision of the African Charter

in relation to the rights of women. The idea of tl,:e Protocol was introduced at a seminar

titled "the African Charter on Human and People's Rights and the Human Rights of

Women in Africa" organised by the AÍÌican Commission in collaboration with Women in

Law and Development in Africa (WILDAF), held in Lome, Togo, in March 1995.r

Th¡ee main recommendations were submitted to the African Commission by

delegates at the Seminar; one, that an additional protocol on the rights of women should

be prepared; two, pending the adoption of the additional protocol, some interim measures

should be taken by the state parties in order to allow women their rights; and three, the

African Commission should recommend to the OAU the nomination of a special

rapporteur to the Commission responsible for the protection of women's rights.2 The

African Commission approved the first two recommendations and subsequently

submitted it to the Thirty-first Ordinary Session of the Organization of African Unity's

Heads of State and Govemment for approval.3 Upon approval, two Commissioners of the

African Commission, Dr Duarte Martins and Professor Dankwa, and other members of

I 8ù Annual Activity report ofthe Afücan Commission on Humal and Peoples' Rights 1994 -1995.

Adopted on 22 March 1995, ACHPR /COM.FIN/XVIVRev. in Munay R. and Evans,M , Documents oJ

the Af ican Commission on Human and Peoples' Righls ( Oxford: Hart Publishing, 2001) at 418. See

also the Final Communiqué ofthe l?th Ordinary Session ofthe African Commission on Human and

Peoples' Rights. (Hereinafter the Final Communiqué l7), available at

http://ç$.w.achpr.ors/enslish/communiques/comrnunioue I 7 en.html

' entina B.S Duarte Ma¡tins at the 17ù

Ordinary Session of the African Commission, Lome, Togo, March 1995. Para.28 ofthe Final

Communiqué l7
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the civil society were appointed to draft the Prolocol. The decision to appoint a Special

Rapporteur on the Rights of Women in Africa was not adopted by the Afücan

Commission until later.

A draft protocol developed during the meeting of experts organised by the African

Commission and the Intemational Commission of Jurists (ICJ), held in Nouakchott,

Mauritania, from 72-14 April 1997. This was submitted for consideration to the Afücan

Commission at its Twenty-Second Ordinary Session held in Banjul, Gambia, in October

1997. Commissioner Julienne Ondziel- Gnelenga, was mandated to elaborate the draft

protocol. In 1998 at the Twenty-Third session of the African Commission, Commissioner

Julienne Ondziel Gnelenga was appointed Special Rapporteur on the Rights of Women in

Afüca.a Thereafter, a Working Group on women's rights set to work on the draft

protocol and met twice.s Despite the slow progress experienced by the Special

Rapporteur in the conduct of her duties, due to lack of funds, the draft protocol was

presented to the Afücan Commission at its Twenty- Sixth Session in Kigali, Rwanda in

November 1999. After a few amendments, the draft protocol was adopted and sent to the

General Secretariat of the OAU for consideration and ft¡rther action.

While the African Commission was in the process of drafting the Protocol, a non-

govemmental organisation, the Inter-African Committee on Traditional Practices

Affecting the Health of Women and Girls (IAC) had also prepared, initiated and

submitted a draft convention on traditional practices affecting the fundamental rights of

3 Held in addis Ababa, June 1995. Resolution AHG/Res.24O (XXX)
a Final Communiqué of the 23¡d O¡dinary Session of the African Commission on Human and Peoples'

Rights. Para. ll, available at htto://www.achp¡.o¡s/enelish,/coÍurìunicues/communique23 en hÍnl.
The current Special Rapporteur on the Rights of Ìy'omen in Afüca is M¡s. Melo A¡gela from
Mozambique, appointed in 2001.

5 The first meeting ofthe working group rvas held in Banjul, The Gambia Aom 26-28 January 1998'

while the second meeting held in Dakar, Senegal 14-15 June 1999
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women and girls to the Secretariat of the OAU.6 The Secretariat of the OAU decided to

merge the draft protocol and the draft convention into one document. The Afiican

Commission, IAC and the Women's Unit of the OAU were requested to harmonise the

two texts. At a meeting held fo¡ that purpose, a merged document entitled "The Draft

P¡otocol to the African Charter on the Human and Peoples' Rights on the Rights of

Women in Afric *' appeared.l

A meeting of experts was again held in Addis Ababa f¡om 12-16 November 2000

to consider the draft protocol and ninety percent of its provisions were adopted, A few

issues, such as polygamy and the monitoring and enforcem ent of the Protocol, remained

contentious. The first OAU/AU Govemment Experts Meeting on the draft protocol was

held in November 2001, in A<ldis Ababa, Ethiopia.s The experts amended the Draft

Protocol and called on the OAU/AU to schedule a second OAU/AU expert meeting in

2002 to consider the draft again.e

The draft protocol experienced a lull, as expert meetings scheduled to resolve the

issues were posþoned by the OAU/AU. In January 2003, African women's organisations

from across the continent met in Addis Ababa, Ethiopia, at a meeting convened by

Equality Now, FEMNET and the Ethiopian Women Lawyers Association (EWLA), to

come up with shategies to lobby the OAU/AU and individual governments to schedule

6 The draft conveotion was drafted in conjunction with the Women's Unit of the OAU but there was no

coordination between the Women's Unit and the African Commission in the drafling of the rwo

documents prior to the decision to merge the documents. See R. Murray,,Flurzan Rights in Africa: From
the OAU to the Africøn lJnion (Cambidge: Cambridge University Press, 2004) (hereinafrer From OAU
to the AÍrican Union) at 151

? Briefing document to the padiamentary portfolio Committee by Ambassador J. Duarte:24 August 2004.

Available at http://www.pme.ore.za./docs/2004/appendices/040824charterl.htmt The OAU had been reconstih¡ted as the AU at this time. So fo¡ ease ofreference the body will be

regarded as the OAU/AU.
e 

See the D¡aft Protocol adopted on l6 November 2001 CAB/LEG/66.6/Rev' l, published on

www.wildaf-ad.ors on 22 November 2001
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and attend the expert and ministerial meetings on the draft protocol' The organisations

represented at the meeting lobbied for the convening of a second experts and ministerial

meeting on the draft protocol in March 2003, in an effort to ensure that it was adopted by

the AU Summit. The Second OAU/AU experts meeting took place in March 2003. The

meeting amended and adopted the draft protocol and recommended it for adoption by the

Executive Council and Assembly of the AU. The Protocol was finally adopted in July

2003. Throughout the drafting process, women's organisations and NGO's played a

significant role in facilitating and attending the meetings as observers and lobbying for

continuation of the drafting process. Though the drafting process and final adoption of

the Protocol took some time, the process does not appear to be as consultative and

comprehensive as it should be, because not many African states made significant input in

the process.lo

3,2 The Special Rapporteur on the Rights of Women in Africa

The appointment of the Special Rapporteur on the fughts of Women in Africa

(SRRWA) as noted earlier was part of the recommendations put forward to the African

Commission, as one of the outcomes of the 1995 Seminar on the rights of women in

Afüca. The missioa of the occupant of the position is as follows:

- Carrying out studies on the situation of Women's Rights in Africa;

- Drawing up guidelines for the preparation and consideration ofperiodic reports of
state parties on the situation of women's rights in Afüca so as to enhance the

monitoring of the implementation of the African Charter by the African
Commission;

r0 ln comparison wîTh the Women's Convention, seeLaß Adam Rehof, Guide to the Truvaur
Preparatoiries of the United Nations Convention on the Elintination ofAIl Fomts of Discriminalion
againsÍ Wonen (London: Martinus NijhoffPublishers, 1993)
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- Assisting Afücan govemments in the preparation and implementation of policies
for promotion of human rights and sensitising them on women's rights.

- Working in collaboration with NGO's and other organisations and bodies working
for the protection of women's rights so as to harmonise initiatives on women's
rights. In this regard, the SRRWA will have to collabo¡ate with the other Special

Rapporteurs from the tJN and other regional systems;

- Working towards ratification by all member States of the Protocol to the Afrìcan
Charter on the Rights of llomen in Africa;

- Reporting to the African Commission and making recommendations geared

towards improving the situation of women"rl

The first Special Rapporteur on the Rights of Women in Africa, Julienne Ondziel-

Gnelenga, was actively involved in the drafting of the Protocol, and gave periodic reports

of her activities to the AÍäcan Commission.r2

3.3 Main Features and Content of the Protocol

The authority of lhe Protocol, according to its Preamble, is derived from the

African Charter which provides for adoption of special protocols or ag¡eements to

supplement its provisions, if necessary.l3 Other protocols had been adopted, such as the

Protocol to the African Charter on Human and Peoples' Rights on the Establishment of

the African Court on Human and Peoples' Rights.ra The content of the w omen's Protocol

rr "The basis for the creation of a post of the Special Rapporteur on the Rights of Women in Africa is

stipulated under Article 45 (b) and 66 ofthe African Charter and in Chapter VI ofthe Rules of
Procedure ofthe Commission, which govems establishment ofsubsidiary bodies of the Commission."

Mandate and Resolution of the Special Rapporteur on Women's Rights. Available at

http://rvww.acphpr.org/enelish./-infor/index v9!09!-9&bEl Visited last 1910512005,
12 Julien¡e Ondziel- Gnelenga continues to work on the rights ofwomen in Af¡ica. She is the chair of

Femmes Africa Solitarite (FAS).
t3 Articl" 66 ofthe Af ican Clwrter; see also para. I ofthe preamble to the Protocol.
ta Protocol Ío the Aj'ican Court on Human and People's Right on the Eslqblishmenl ofan Africqn Courl

on Huntan and People's Righx, OAU/LEG/AFCIIPR?PROT(iii) adopted by the Assembly ofHeads of
State and Government, Thftty- Fourth Session, Burkina Faso, 8-10 June 1998. Ente¡ed into fo¡ce on 25

January 2004 (hereinafter African Court Protocol) The African Couf Human and Peoples' Rights

should not be confused with the African Court ofJustice which is an organ of lhe AU.
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in Africa will be analysed in order to identiff the possibilities that it will afford once it

enters into force.

The Protocol is made up of thirty-two articles which cannot be readily divided

into parts. The thirteen paragraph Preamble to the Protocol recalls "that women's rights

have been recognized and guaranteed in all human rights instruments" as being

"inalienable, interdependent and indivisible human rights."rs It further notes with

affirmation that "women's rights and women's essential role in development" at various

United Nations fora, while also highlighting the recent hend in Africa and "the

commitment of the African States to ensure the full participation of Afücan women as

equal partners in Afüca's development." The Preamble expresses concem that "despite

the ratification of the African Charter on Human and Peoples' Rights and other

international human rights instruments by the majority of States Parties," and the "solemn

commitment to eliminate all forms of discrimination and harmful practices against

women in Africa, women in Africa still continue to be victims of discrimination and

harmful practices." It thus avows the determination to "ensure that the rights of women

are promoted, realized and protected in order to enable them to enjoy fully all their

human rights."

These are laudable pronouncements in spite of the failure of existing instruments,

both regional and intemational, to adequately protect the rights of African women. The

Preamble should serve as an interpretative tool for the implementation of the Protocol

and should be used as such upon its entry into force. Like the African Chørter, the

Proîocol reflects the interdependence, indivisibility and interrelatedness of rights by its

15 Pa¡a. 5 oflhe Pre aÍ].ble to the Protocol notes these instruments to include; the UDHR,ICCPR, ICESCR,

CEDAW ard its Optionql Protocol as vell as the Af ican Charter on the Rights and Welfare of the
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admixture of civil and political rights, economic social and political rights on the one

hând and collective and individual rights on the other hand, some of which are novel in a

document of its kind. The drafting style of the Protocol does not reveal a pattem for the

arrangement of the provisions; therefore, I have adopted a categorisation in this thesis

that I imposed strictly for the purpose of analysis.

3.3.1 Setting out Rights

The Protocol contains a compendium of rights, difficult to categorise due to the

fact that no discemible order can be ascertained in the list of rights guaranteed. Civil and

political rights are interspersed with collective rights and economic social and cultural

rights. The right to life, integrity and security of person, and the right to participate in the

political decision-making processes are some of the civil and political rights contained in

the Protocol. Collective rights guaranteed by the Protocol include the right to peace;

protection of women in armed conflict; the right to a healthy environment and the right to

development. The rights to education and haining, health and reproductive rights, food

security, economic and social welfare rights are protected by the ProtocoL Other rights

guaranteed include, special protection of elderly women, women with disabilities and

women in distress. Implementation and other transitional provisions conclude the

Protocol.

Article 1 of the Protocoi defines some of the terms employed, such as

"discrimination against women" and "violence against women." Following the definition

provided by lhe Convention on the Eliminalion of All Forms of Discrimination against

úllomen, the Protocol defines discrimination against women as:

.. . any distinction, exclusion or restriction or øny differential treatment



based on sex and whose objectives or effects compromise or deshoy
the recognition, enjoyment or the exercise by women, regardless of their
maritai status, of human rights and fundamental freedoms in all spheres

oflife.r6

\Vhile the llomen's Convention defines discrimination against women to mean:

. . . any distinction, exclusion or restriction made on the basis of sex

which has the effect or purpose of impairing or nullifuing the
recognition, enjoyment or exercise by women, irrespective of their
marital status, on the basis of equality of men and women, of human
rights and fundamental freedoms in the political, economic,
social, cultural, civil or any other field.

The inclusion of "any differential treatment" is the only difference between the two

definitions. The Protocol recognises the systemic and stereotypical discrimination of

women and the addition is an attempt to broaden the definition of discrimination against

women. Nonetheless, the similarity of the two definitions is apparent.

The Protocol further defines "violence against women" to mean:

A1l acts perpetrated against women which cause or could cause

them physical, sexual, psychological, and economic harm, including the
threat to take such acts; or to undertake the imposition of arbitrary
restrictions on or deprivation of fundamental freedoms in private or p-ublic

life in peace time and during situations of armed conflicts or of war;17

Tlrc Protocol's definition goes beyond that of the Declaration on îhe Elíminøtion ol

Víolence øgainst llomentg and Inter-American Convention on the Prevention,

16 (Emphasis mine).
r7 Article I Q) of the ProtocoL Violence against women is often used interchangeably with gender-based

violence and sexual violence. "All th¡ee terms refer to violations of fundamental humarì rights that
perpetuale sex-stereotyped roles, that deny human rights dignity and the self-determination ofthe
individual and hamper human development. They refe¡ to physical, sexual and psychological hann that

reinfo¡ces female subordination and perpetuale male conÍol" Sexual and Gender-Based Violence

agøinsl Refugees, Relurnees and Internally Displaced Petsons: Guidelinesfor Prevention and

Response. (United Nations High Commissioner for Refugees, May 2003) available at
http://www.rhrc.org/

rE c.A. Res.48/104, U.N.Doc. A,/48/49 (199a); 33 LL.M. 1049, adopted on December 20, 1993; Article I
defines violence against women to mean "any act ofgender- based violence that results in, or is likely
to result in, physical, sexual or psychological harm o¡ suffering to women, including threats ofsuch
acts, coercion or arbitrary deprivation ofliberty, whether occurring in public or in private life."
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Punishment ønd Eradícation of Violence against Ilomen,le to include "economic harm"

and "in peace time and during situations of armed conflict or of war." The Women's

Convention does not define violence against women; but the General Recommendation

Number 19 of the Committee on the Elimination of Discrimination reads the definition of

discrimination to include gender-based violence.20 The African experience ofpoverty and

situations of armed conflicts and wars in some African states may have informed these

additions to the definition ofviolence in the Protocol.

The overarching purpose of the Protocol is the elimination of discrimination

against women. Article 2 therefore obligates state parties to take appropriate legislative,

institutional and other measures to combat all forms of discrimination against women.

Tlte Protocol advocates that the "principle of equality between women and men" should

be included in national constitutions and other legislative instruments, if not already

done, to ensure its effective application.2r Many constitutions of African states contain

equality and non-discrimination provisions on the basis ofsex. For example, Section 9 of

the South African Constitution provides that:

(3) The state may not unfairly discriminate directly or indirectly against

one or more grounds, including race, gender, sex, pregnancy,

marital status, ethnic or social origin, colour, sexual orientation, age,

disability, religion, conscience, belief, culture, language and binh."

te (Convenlion of Belem Do Para) 33I.L.M.1534. June 9, 1994 Article I defi¡es violence against women

to mean "any act or conduct, based on gender, which causes death or physical, sexual or psychological

harm or suffering to women, whether in the public or the private sphere."
20 U. N. Doc CED AWlcllgg2tL.llAdd.l5 (1992) at para.? The Gene¡al Reconmendation also recognizes

some ofthe rights violated as a result ofgender-based violence to include; the right tojust and

favorable conditions ofwork (similar to A¡ticle 3(g) ofthe Declaration on the Elimination ofViolence
against Women)and the right to equal protection of humanitarian norms in time of i¡temalional or
intemal armed conflict. Para. 8.

" Article 2 1a¡ of th e Protocol.
22 Constitution ofthe Republic ofSouth Africø, Act 108 of 1996, adopted on 8 May 1996 and amended on

I lOctober 1996 by the Constitutional Assembly. See also Section 42 of the Constitution of the Federal

Republio of Nigeria, 1999
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On the other hand some African states have no constitutional protection from

discrimination on the basis of sex or gender. For example, the Constitution of the Arab

Republic of Egypt merely provides the following:

All citizens are equal before the law. They have equal public rights and

duties without discrimination between them due to race, ethnic origin,
language, religion or creed.23

Non-recognition of gender discrimination by some states may have informed the

requirement for the inclusion of the non- discrimination provision into constitutions and

other legislative instruments.

Furthermore, state parties are to "enact and effectively implement appropriate

legislative or regulatory measures, including those prohibiting and curbing all forms of

discrimination particularly those harmful practices which endanger the health and general

well-being of women."24 Harmful practices under the Prol ocol are deñned to mean:

All behaviour, attitudes and/or practices which negatively affect the

fundamental rights of women and girls, su_ch as their right to life, health,

dignity, education and physical integrity.r)

Specifically, state parties to the Protocol are to prohibit and condemn all forms of

harmful practices that negatively affect the human rights of women and which are

contrary to intemational standards. These practices are listed to include "all forms of

female genital mutilation, scarification, medicalisation and para-medicalisation of female

genital mutilation."26 Nowhere in the Protocol are any of these terms defined to give a

clear meaning. Female genital mutilation refers to all form of female genital cutting or

23 Constitulion of the Arab Republic of Egtpl, (After Amendments Ratified on May 22 1980

Referendum- Partial Reproduction ), available at
http://www.uam.es/oüoscentroVmedina/eg¡pt/egypolcon htm

'?4 articte z 1t¡ 1b¡ of tte Protocol
2t Article 1 (g) ibid.
t6 Atticle s qb¡ ibid.
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surgery, female circumcision, excision, or clitoridectomy.2T It may range from the least to

the most intrusive fo¡m. The sunna oÍ tradition is an operation in which the prepuce of

the clitoris is excised either totally or partially. The most extreme form of FGM is the

pharaonic circumcision; this includes infibulation in which all the extemal genitalia - the

clitoris, the clitoral prepuce, the labia minora and all or part of the labia majora - are

excised.2E

The use of the pkase FGM rather than cutting or surgery in the first place shows

the Protocol's outright condemnation of the practice. Medicalisation implies treating

FGM as a medical concem rather than a social problem. FGM is not practiced in all parts

of Africa, nor performed only in Africa.2e The attention focused on FGM has been

generally sensationalised to the point of insensitivity, disregarding cases where the

practice is a critical rite ofpassage for females.3o

The Protocol adopts a nonJegal approach to complement its provisions. State

parties are obligated to "integrate a gender perspective in their policy decisions,

legislation, development plans, programmes and activities and all other spheres of life"

and to "support the local, national, regional and continental initiatives directed at

eradicating all forms of discrimination against women."3r Information, education and

communication are strategies advocated for modifuing social and cultural pattems of

conduct for women and men, for the purpose of achieving the elimination of harmful

27 D. Green, Gender Violence in Africa: African llomen's Respozses (New York: St. Martin's Press, 1999)

at 95

" ibid
2e The practice is found in other parts of the wo¡ld including the United States of America and Sweden.
30 In Somalia for example, it marks initiation into faditional associations for women See, D. Gteen, suprø

îote 27 at 46
3r Art. z 1c¡ and 1e¡ of the Prctocol.
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cultural and traditional practices based on the idea of the inferiority or superiority ofone

sex or on stereotyped roles of women.32

3.3.2 Civil and Political Rights of Women

Civil and political rights are sometimes referred to as negative rights that require

no action by the state, while economic, social and cultural rights are regarded as positive

rights that require legislative measures and resource allocation by states. The

compartmentalisation of rights in these terms may not correctly apply in all cases, since

some civil and political rights, for example the right to vote, requires the state to invest in

the electoral process. However, the fact that civil and political rights are more often

formulated in precise and concrete language in intemational instruments and national

constitutions makes them more easily enforceable in law courts,

Tlte Protocol recognises civil and political rights to include the right to dignity;

the rights to life, integrity and security of the person; access to justice and equal

protection before the law; and the right to participation in the political and decision-

making process ofone's state.

Article 3( 1) provides that:

Every woman shall have the right to diglity inherent in a human
being and to the recognition ofher human and legal rights;

States parties are to adopt and implement appropriate measures to prohibit

exploitation or degradation of women, respect every woman's right to digttity and protect

women from all forms of violence, particularly sexual and verbal.33 Trafficking in women

and the sexual exploitation of women and girls are examples of acts that deprive women

t2 en. z 1z¡ ibia.3' e¡. ¡(¡) an¿ (+) ¡å¡¿
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of their digrrity .34 The Protocol classifies hafficking as forms of exploitation, cruel,

inhuman and degrading punishment and treatment that should be prohibiled which

deprives women of their entitlement to respect for life, integrity and security.35 State

parties are required to take appropriate and effective measures to 'þrevent and condemn

trafficking in women, prosecute the perpetrators of such hafficking and protect those

women most at risk."36 Rape, including marital rape, wife battery, and female genital

cutting are forms of violence against women prevalent in some parts of Africa with

physical or psychological effects which may have lasting consequences on the victims.

Violence against women has negative implications for development; it prevents women

fiom exercising their full potential and limits their ability to participate as fully

functioning human beings within their communities.3T

In Africa, the concem for the right to life focuses predominantly on exha-judicial

and summary executions as a result of the disregard for life exhibited by some African

leaders.3s Apart fiom the negative obligation of the stâte neither to infünge nor to prevent

the infringement of the right to life by a third party, in the case of women, more often

than not the positive obligation of the state is to ensure that the individual has an adequate

3a Trafficking in women a.nd girls which may be inter or intra country involves their procurement and

Íansportation for the purpose ofprostih¡tion, forced labor, pornography, or forced marriage. Reasons

for traffrcking ir: Africa are manifold and varied; úey include poveny economic hardship, corupt
govemment, social disruption, political instability, natural disasters, armed conflicts, social customs,

and other familial pressures. Trafficking is the third multi- billion dolla¡ illicit industry, behind
trafücking in drugs and arms.

35 A¡ticle 4 (l) of the Protocol
36 attlcte +12¡ 1g¡ ia¡d.; Efforts to eliminate trafficking at the intemational level include the

Prolocol to Prevent, Suppress and Punish Traficking in Persons, Especially lïonen and Childrcn,

Supplenenting the (Jniled Nations Convention Agqinú n'ansnational Organized Crine, G.A.Res.55l25,
a¡rnex II, 55 U.N.GOAR Supp. (No 49) at 60, U.N.Doc N45149 (Vol.l) (2001).

3? D. Green, Gender l/iolence in Af ica, supra note 27 at l.
38 The African Commission's decisions are illustrative of this fact. See Amnesty Intewqtional v. Malawi

Conmudcation 68/92; Communication 137194, 139194,154/96 nd 161/97 Intemational Pen,

Constitutional Rights Project, Interights on behalfofKen Saro-Wiwa Jr. and Civil Liberties
Organisation/ Nigeria, Twelfth Arurual Activity Report ofthe A-frícan Commission 1998-1999.
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standard of living, as being more immediate to a woman. This means, among other

things, provision ofadequate food and medical care.3e

The Protocol combines the right to life, integrity and security with prohibition of

exploitation, cruel, inhuman or degrading punishment and treatment.ao Until recently

domestic violence and other gender-based violence were not interpreted to violate the

right to life, bodily integrity, and freedom from to¡ture or cruel and degrading

treatment.al The problem of violence against women received considerable

intemational and regional attention prior to the Protocol.az General Recommendation

Number 19 of the Committee on the Elimination of Discrimination against women

recognises that gender-based violence is a form of discrimination which seriously inhibits

women's abilities to enjoy rights and fieedoms on a basis of equality with men.a3 The

right to life, right not to be subjected to torture or to cruel, inhuman or degrading

3e Maternal mortality rates remain high in Sub-Sahara¡ Africa. It is estimated that lhere will be up to 2.5

million matemal deaths in the region in the next ten years ifStates do not increase health budgets. At
present between l%o and 3 JYo of t}re GDP (Gross Domestic Product) of these countries are devoted to

health in annual budgets. "Reducing Matemal and Newbom Mortality" The South African
Huma¡ritarian I¡fonnation Network for a Coordinated Disaster Response (SAHIMS) Available at

http://www.sahims.net/regionaVexec-revíew12004102-feb'lteg-review-O4-02 20.htrn
o0 att. 4 11¡ of the Protocol this is a deviation from the words ofthe African Charter whích groups dignity

$'ith slavery, slave Íade, torn¡re, cruel, inhuman and degrading punishment and treatment Art. 5
4r For example, the UN Special Raporteur on Violence Against \ryomen recommended that "domestic

violence should be understood and treated as a form of torh¡¡e and, where less severe, ill- treatment..."
UN Doc. E/CN.4/1996153, para.50; See also General Recommendation 19 U.N.Doc
CEDAWlCllgg2lL.l/Add.ls of 29 January 1992. Reprinted in 1¡?strument of change at353'

a2 The Commíssion on Human Rights in 1994 appointed a Special Rapporteur on violence Against

Women, Its Causes and Consequences after a call by the Wo¡ld Conference on Human Rights in Vienna

in 1993. See United Nations Commission on Human Rights: Preliminâry Report Submitted by the

United Nations Special Rapporteur on Violence against Women its Causes and Consequences, IIN. Doc.

E1CN.4ll994l42 ofNovember 22,1994; The Committee on the Elimination of Discrimination Against
'Women: General Recomnendalion Number 19, supra note 4l (filled the gap that existed in the

Itronen's Convention, which had previously failed to explicitly mention or address violence against

women); the Decla ralion on the Elintination of l/iolence Against Women, G A Res 48/104, U. N'
Doc. N48/49 (1994); 33 I.L.M.1049, adopted on December 20,1993:' and the Inter-Anrcrican
Coneention on the Prevention, Pun¡shmenl and Eradication of Violence against Women (Convention of
Belem do Paru) 331. L. M 1534, adopted by the Organization of American States on June 9, 1994.

a3 
See background to General Recommendation No.19 sapra îote 41.
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treatrnent or punishment and the right to liberty and security of person are some of the

rights violated as a result ofviolence against women.aa

The 2000 draft protocol to the African Charter on Human and Peoples Rights on

the Right of Women in AÍìica provided in Article 4 that states parties shall not

'þronounce or carry out death sentence on pregnant women."45 Amendment to the draft

protocol contained in Aficle a O of the Protocol provides that states parties shall

"ensure that, in those countries where the death penalty still exists, not to carry out death

sentences on pregrìant or nursing women." In some African countries, such as Nigeria,

stricter evidentiary rules are imposed on women than on men under the Sharia criminal

legal system. In some parts of northem Nigeria, the Sharia criminal code imposes death

sentences by stoning on women convicted of adultery, even where the accused is a

nursing mother.a6

South Africa made a verbal ¡eservation to this provision, contending that the

provision of A¡ticle 30 (e) of the African Charter on the Ríghts and l4relfare of the

Child,ai conflict with that of Article 4fi). Article 30(e) of this Charter provides that:

1 States Parties to the present Charter shall undertake to provide special
heatment to expectant mothers and to mothers ofinfants and young children
who have been accused or found guilty of infringing the penal law and shall in
particular:

4 Paragraph 8 of the Gene¡al Recommendation 19, iåi{ Available statistics in Nigeria shows that an

estimated 20 percent ofadult relationship experience spousal abuse. The Penal Code applicable in the

Northem parts ofNigeria permit husbands to chastise wives physically as long as grievous harm does

not result- grievous harm is deflned as loss ofsight, hearing , power ofspeech, facial disfigurement or

other life threatening injuries.
ot Dat"d 13 September, 2000. (He¡einafte¡ 2000 draft protocol) Available at

http:/ vww.hrea.org/erc/library/display.php?doc_id=806&category-id=31&category-type:3
a6 

See the Zamfara State Sharia'h Penal Code Law. 2000. The Sharia Court in Gwadabawa, Sokoto State

in Northem Nigeria convicted Safiya Hussaini of adultery on 9 October 200 I . WTile a man require
four witnesses to prove adultery, pregnancy is a confirmation ofthe crime of adultery in the case of a
r oman.

47 Doc. CAB/LEG/24.9149 (1990) eîtered into force,29 November 1999 available at

http : //wr¡'v/ 1.um¡,eduÀuman¡tVafü calafchild. htm
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(e) ensure that a death sentence shall not be imposed on such mothers;

The Protocol is in conflict with the above provision as it allows the imposition of the

sentence but provides that the sentence should not be carried out on pregnant or nursing

women. In agreement with South Africa, the death penalty should not be imposed on

pregnant and nursing women in the first place; and therefore the issue of carrying out the

sentence should not arise.aE State parties are obligated to take appropriate and effective

measures to enact and enforce laws to prohibit all forms of violence against women,

including unwanted or forced sex, whether the violence takes place in private or public.ae

State parties are obligated to adopt legislative, administrative, social and economic

measures necessary to ensure the prevention, punishment and eradication of all forms of

violence against women.50

Women's subordination in the private sphere has always been the subject of

commentary among feminist scholars and activists alike. In Africa, the family is seen as

the foundation of society, though the rights of women and men are usually not the same

within the family. Recognition of the problems that women face in marriage came early

in the intemational human rights arena. The Convention on the Nationality of Married

'l\omen 
was adopted by the UN as early as 1957.51 Tlne Convention provides that neither

the celebration nor the dissolution of marriage should automatically affect the nationality

a8 Briefing Document to the Parliamentary portfolio Committee (hereinafter Briefu:g Document)
Available at www.Þmg.ors.za./docs/2004/âppendices/042824duarte.htm Botswana also entered a

reservation to the provision on the notion ofnursing mother. See D¡aft Protocol to the Aftican Charter

on Human and People's Rights on the Rights of Vy'omen in A-Èica adopted by the Meeting of Ministers
held at Addis Ababa, Ethiopia on 28 March 2003. MIN/WOM.RTS/DRAFT.PROT (l l)Rev s

(Hereinafter 2003 Draft Protocol)
ae atticle 4 12¡ of the Protocol; see also Alicle 3 of the Cor¡ vention of Belem do Para, íbid.
50 Article + 1z¡ 1b¡ of the Protocol
5r c.A Res. 1040 (XÐ; 309 U.N.T.S 65 of 20 February 1957
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of a wife.52 In many African countries, early or forced marriage, polygamy and marital

rape, complicated by the pandemic proportions of HIV/AIDS, are some of the issues that

arise with respect to marriage. Tlte Protocol makes extensive provisions for the

protection of rights of women within marriage, during separation, divorce and an¡lulment

proceedings.

A¡ticle 6 of the Protocol provides that: "State Parties shall ensure that women and

men enjoy equal rights and are regarded as equal partners in marriage." Appropriate

national legislative measures are to be enacted by state parties to guarantee, full and free

consent in marriage, 18 years as the minimum age of marriage, and protection of the

rights of the woman in marriage and the family, polygamous marriages inclusive. Article

6 of the Protocol goes beyond similar intemational instruments that protect women

within the family and in marriage by recogrrising peculiarities in African society. For

instance, in some parts of Africa, children are betrothed from birth or before puberty,

giving them no choice with regard to consent to such a marriage. The Protocol specifies

the minimum age of marriage as 18 years, so it seeks to eliminate the practice whereby

young children who attain puberty at an early age are forced into early marriage.53

Within the African context, marriage represents an essential relationship. At least

tkee types of marriages are recognized: customary marriage, Mohammedan marriage

and marriage under the Marriage Ordinance (or formal marriage). Customary marriages

are most often informal in nature, "recorded through the witness of the community rather

t2 Atticle I ibid.
53 Reservation was entered to this provision by Tunisia and Sudan. See the 2003 draft protocol
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than a system of licensing or registration."sa Customary and Mohammedan marriages are

potentially polygamous and remain popular forms of marriage in many parts of Afüca.5s

Polygamy is the practice ofhaving more than one spouse, while polygyny refers

to the practiced of having more than one wife at a time and polyandry means more than

one husband. Polygamy is a common form of marriage in most parts of Africa. For

example, in Ghana, over one third of married women are in formally polygamous

marriages.s6 Tlte Prolocol provides that "monogamy is encouraged as the preferred form

of marriage."57 This appears to be a consensus provision, because an outright rejection or

disapproval of polygamy may not gain acceptance where polygamy is either a religious

or customary practice.5E Some perceived disadvantages to the practice of polygamy

include the belief that it reduces women to commodities, available to men at their whims

and caprices; it leaves less property to divide at the death of the husband, in terms of

inheritance and child support; there is the problem ofdisagteements among the wives and

ill-feeling within families; in some cases, the burden placed on each woman to hain and

5a Jeanmarie Fen¡ich and Tracy E. Higgins, "special Report: contemporary African lægal Issues: Law,
Culture, and Women's Inheritance Rights in Ghana" (December, 2001) 25 Fordham Int'I. L. J. 259 at
275 ( hereinafter Special Report)

55 Polygamy is used to mean polygyny. In Ghana, 80 % of ma¡ried women are in customary law
marriages. See Akua Kuenyehia and Ofei - Aboagye, "Family Law in Ghana and its Inplications for
Women, in Akua Kuenyehia (ed), Women and Lav in West Africq: Siluationdl Analysis ofSone Key
Issues Aîecting Women (1998\ at25

5ó The National Population Commission, Nigeria Demograhic and Health Survey 1999 Q00$ at74
reported 3ó% ofwomen and 26olo ofmen as being in polygamous unions; Joh¡t Hodiak Addai-
Sundiata, "Family Dynamics and Residential Arrangements in Ghana," in Elizabeth
Ardayfio-schandorf (ed), The Changing Family in Ghana (1996) cited in Jean¡¡arie Fe¡rich and Tracy
E. Higgins, "special Report" søpra note I 19 ( they assert that this does not ¡eflect the incidence of
informal polygamous unions in which married men establish long term relationships, often called

concubinage, with other rvomen outside ofthe fomral polygamous unions)
5? Article 61c¡ of the Protocol
58 This is not to say that polygarny is not prohibited or restricted in some countries in Africa. For example,

A¡ticle l8 of the Personal Støtus Code 195ó ofTunisia prohibited polygamy and imposes penal

sanctions for any one that violate the law; Article 8 of the Føntily Code in ¡Jgeria pemrits polygamy

within the limits ofthe Sharial, ifjustified and if fairness and the intention to guarantee fai¡ness are

present, and after informing cunent and future wives in advance. Note that the 2000 draft protocol
provides that'þolygamy shall be prohibited."
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support her own children is a result of the meager financial situation of the husband; and,

the issue of multiple sex partners and the problem of HIV/AIDS. The rights of women in

both monogamous and polygamous marriages and families are guaranteed by the

Protocol.se This is an appropriate compromise, given that the practice is deeply ingrained

within many countries and will be difficult to eliminate; to ignore the prevalence of the

practice would serve more harm than good to women in such relationships.

The requirement that marriages should be recorded and registered for the purpose

of legal recognition poses a problem, especially in societies where illiteracy, ignorance

and unwillingness to register marriages are high.60 The implication for un¡ecorded and

unregistered marriages is non- recogrrition of marriage which will deprive women and

children in such marriages of their rights.6r Most African marriages are still conducted

under customary or Islamic law that tends to be informal, with record and recognition of

the marriage only through witness of the community, rather than a system of licensing or

registration.

A¡ticle 6 (e) of the Protocol states that the husband and wife shall, by mutual

agreement, choose their matrimonial regime and the place of residence. The provision is

based on the assumption that marriage is a union of choice. Mutual agreement by the

husband and the wife may in fact be the decision of the husband, especially in customary

te A¡icle 6 @n atticle 6 id¡ of the Protocol. For example, the Customary Marriage and Divorce (Registration )La$',
1985 (P.N.D.C.) Law 112 ofGhana creates an officíal record keeping for customary law marriages to
facililate the application ofthe inheritance law in Ghana, but this failed to achieve the purpose. See,

Jea¡rmarie Fenrich and Tracy E. Higgins, Special Report, s¡@ ra, note 54, at293. Kenya , Namibia and

South Africa entered reservations to this provision under the 2003 draft protocol.
ór This position was raised during the final drafting of the Protocol by South Africa. South Africa made a

verbal reservation by proposing adding the follo\ ing to the provision: " However, non-regisÍation
shall not be considered a reason for non- recognition." See Briefing Document, supra r,ote 48.
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and Islamic marriages.62 The power imbalance that exists between spouses of the

marriage is not recognised or acknowledged.

The nationality of married women and their children has been the subject of

concem early in modem intemational human rights law.63 A¡ticle 9 of the Women's

Convention provides inter alia'.

States Parties shall grant women equal rights with men to acquire, change or
retain their nationality. They shall ensure in particular that neither marriage to an

alien nor change ofnationality by the husband during marriage shall

automatically change the nationality of the wife, render her stateless or force upon
her the nationality ofher husband.

1. States Parties shall grant women equal rights with men with respect to the

nationality of their children.

The llomen's Convention explicitly provides for fulI equality with men in nationality

issues and mandates equality with respect to the nationality of children.

Three forms of discrimination are identified with respect to nationality of

*o-en.uo First, a woman may be deprived of her nationality upon marriage to a foreigner

or a change in her husband's nationality. Secondly, states frequently make special

provision for naturalisation of foreign spouses of nationals; but often they either offer

these provisions only to spouses of men and not to spouses of women, or may impose

more stringent requirements for male foreign spouses. Thirdly, some countries

ó2 The customary practice that treats tlìe woman like a chattel, with no decision making power in the

family, is common in many parts ofAfrica. Also taking into consideration child bel¡othals and forced

marriages, and the economic and social powerlessness ofthe woman, mutual agreement is in many

instances absent.
63 A¡icle 6 (g) and (h) ibid. Convention on the Nationqlity of Man'ied Women, G' A Res 1040 ()fl); 309

U.N.T.S.65 ofFebruary, 1957 .lThe Convention provides that neither the celebration or dissolution of
marriage shall automatically affect the nationality ofa womanl. The ICCPR and its Optional Protocol

tbrough the Human Rights Committee have been employed to challenge sex discrimination in
nationality and relatedlaws in Auneeruddy Czffi'a v. Maur¡'lirs, Communication No. R.9/35 (2 May
1978) U. N. Doc. Supp. No. 40 (4,/36/40) at 134 (1981), though the ICCPR does not recognise a

general right to nationality; other rights such as the right to marry and to form a family may be argued.
s Lisa C. SÍatton, 'Note: The Right to Have Rights: Gender Discrimination in Nationality Laws".77

Min¡. L. Rev.l95 at 203
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discriminate against a woman's capacity to pass nationality to the child, even if bom in

the mother's country of origin,65 The domestic benefit of citizenship is determined by the

nationality ofa person, including the right to vote, the right to participate in the political

processes of ones country, the right to hold public office, to public education, to

permanent residency, to own land, the right to movement across countries and eligibility

of employment.66 Unity Do- v. Attorney General illustrates a combination of these types

of discrimination in the area of nationality.ut By virtue of Botswana's Citízenship Act,

citizenship is granted by descent only through their father. Children of a Botswana

woman who marries a foreigrer will have only the citizenship of their father; while a

Botswana woman married to a refugee or stateless person will have no nationality or the

above rights.

Article 6 (h) provides that "a woman and a man shall have equal rights, with

respect to the nationality of their children, except where this is contrary to a provision in

national legislation or is contrary to national security interest."6E The provision subjects

the right to "national law" and "national security interest." The limitation in this

provision is reminiscent of the claw-back clauses in hhe African Charter. The onus will

be on the African Commission and subsequently the African Court to interpret this

limitation to the advancement of women's rights.

With regards to separation, divorce and arutulment of marriage, lhe Protocol

provides that states parties shall enact appropriate legislation to ensure that women and

65 Ibid., at 203-5 (This is called thelus sanguinß approach, where nationality passes lineally
rather than territorially upon birth within a nation's borders)

tr Nationality is described as a reciprocal relationship entitlíng one to the rights, and subjecting one to the

burdens, of citizenship. Ibíd., citingP. W eis, Nationqlily and Stalelessness in Intemational Latt (2d ed.

1979)
67 1994 ó BCLR (Bor$vana)
ó8 South A&ica and Zambia entered reservations to this provision under the 2003 draft protocol.
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men enjoy the same rights.6e Contrary to Islamic and customary law, such separation or

divorce is to be effected by judicial order.?o Under Islamic law a man is allowed to

divorce his wife verbally, while under customary law the retum of the bride-price or

dowry symbolises divorce. Difficulties may therefore arise in an effort to implement this

provision. The same problem may arise with a provision that requires equitable sharing of

joint property derived from the marriage, in cases of separation, divorce and annulment

of marriage.Tl

Ttrc Prolocol recognises that women and men shall have reciprocal rights and

responsibilities towards thei¡ children in the event of separation, divorce and annulment

of marnage.T2 As in other intemational and regional protections for the child, the interest

of the child is the paramount consideration with regards to the rights and responsibilities

of the parents.T3

Equality before the law, and the right to equal protection and benefit of the law

between women and men, is recognised by the Protocol.la Equal treatment does not

always amount to equal results. The past disadvantage experienced by African women

places them at an unequal position; therefore, positive action is often needed to achieve

an equality of results. Women's access to judicial and legal services in Africa is limited,

due to low economic status, poverty and high levels of illiteracy' In fact, many women

6e Arricle 7 of the Protocol
10 Article 7 1a'¡ tbid., provides that "separation, divorce or annulment ofa marriage shall be

effected byjudicial order." Egypt, Libya and Sudan ente¡ed reservations to the provision.
1' Art¡cle 7 (d) ¡b¡d., Egypt entered a reservation to this provision unde¡ the 2003 d¡aft

protocol.

" Atticle 7 1"¡ ibid.
?3 Instruments protecting the rights ofthe child include the Convention on the Rights of the Child, Gen€ral

Assembly Resolution 44125 of20 November i989, entry into force 3 September 1990. Available at
http:/^vww.unhchr.ch./htmymenu3/b/k2crc.lìtm; and the African Chafer on the Rights and Welfare of
the Child, OAU Do c. CABII-8G124.9/49 (1990), €nter into force Novembe¡ 1999

7a Atticle 8 of fhe Protocol
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are reluctant to access judicial and other law enforcement mechanisms, such as the courts

and the police due to the lack of trust and doubt, both as to the legitimacy of these

institutions to resolve their domestic affairs and the effectiveness of the adversarial

approach to maintain peace within the family. The Protocol recognises iegal aid services

and gender responsive law enforcement as important mechanisms for women to access

this right.

The Protocol provides for affirmative action for women to participate in the

political life, decision-making and govemance of their countries.?s The Cornmittee of the

'IVomen's 
Convention interprets affirmative action to mean temporary special measures.?6

These measures are not to be understood as discriminatory, as privileging women over

men, but to have the effect of establishing a state of greater equality between the sexes.

Many African countries have undertaken such measures but women still face various

constraints, such as financial and the low levels of education. For example, during the

2003 elections in Nigeria, the regishation fee for women contesting for various seats in

the election was waived by the ruling party (Peoples Democratic Party) in order to

encourage the participation of women; but the number of women who participated in the

elections only increased marginally.T? In Uganda, constitutionally based affirmative

action policy was introduced into the 1995 Ugandan Constitution.ls This resulted in

7s Ar¡icle g ibid.
7ó General Recommendations 5, 8, 23, 25 ofthe Committee on the Elimination ofAll Forms of

Discrimination agai¡st Women. Available at the Division for the Advancement of Women.
http://www.un.ors/womenwatcb/dawcedarv/recommendations/index.html. Visited 04/07/05.

77 During the 2003 elections inNigeria,2l women as opposed to l2 in 1999 secu¡ed seats to the 360

member House ofRepresentative. 3 women were elected senators as in 1999 and 2 women speakers of
the House of Assembly in 2 Stâtes ofthe Federation (Ogun and Alambra )were elected in 2003. No
woman governor was elected as in 1999. See, A. Akiyode- Afolabi, and L. A¡o g.undade, (eds.), Gender

Audil- 2003 Election and Issues in Women's Políticql Paúicipation in Niget iø. (Women Advocat€s
Resea¡ch and Documenlation Center (WARDC),2003) al75-6

t8 A¡ticle 33(5) ofthe Ugandan Constitulior¡ p¡ovides in part that"...Womenshallhavetherightto
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quantitative increases in the participation of women, but qualitative progress was

slower.Te In effect, the recognition, promotion and protection of civil and political rights

of African women without regard for their economic, social and cultural rights will not

achieve desired goals.80

3.3,3 Economic, Social and Cultural Rights

Economic, social and cultural rights are important rights which are often

contingent upon the enjol.rnent of other fundamental rights. Numerous intemational

human rights instruments recognise these rights. For example, Afücle 25 of lhe UDHR

provides that:

Everyone has the right to a standard of living adequate for the health and
well- being of himself and his family, including food, clothing, housing
and medical care and necessary social services, and the right to security in
the event of unemployment, sickness disability, old age or other lack of
'livelihood. 

. .."Er

These rights determine the extent and quality of life of women in Afüca. According to

the National Democratic Health Survey 2003 for Nigeria, a direct relationship exists

between women's educational status, economic disposition and access to nutritional diet

or micro-nutrient supplements to their fertility rates, their access to clean drinking water,

ante-natal and post-natal care. The Protocol guarantees the right to education and

training, employment and social welfare rights, health and reproductive rights, right to

food security, right to adequate housing, and the right to a positive cultural context.

affirmative action for the purpose ofredressing the imbalances created by History, traditions and

customs,"
7e In 2003, out of the 304 parliamenøry seats 75 were held by women, a totâl of 24.?oá.However, concems

and the interest ofwomen from the poorest sections ofthe Ugandan society were not addresses in the
political agenda. See Global Database ofQuotas for women, Institute ofDemocracy and Electoral
Assistance (IDEA) February 2003.

E0 D. Gierycz,'Tluman tughts of women at the Fiftieth Arutiversary of the United Nations" in W.
Benedek, E. M. Kisaakye and G. Oberleitner (eds.), 1-lte Human Rights of Women: Intemational
Instruments and African Experiences (London: Zeb Books, 2002).
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The right to education and training is guaranteed to women in Article 12 of the

Protocol. The right is arguably one of the most important rights contained in the

Protocol, because without this right most women cannot effectively access rights in other

areas of life.82 The Protocol acknowledges that schools are often sites of some of the

worst physical and sexual abuse perpetrated against girls and young women. State parties

are to take appropriate measures to "protect women, especially the girl-child from all

forms of abuse, including sexual ha¡assment in schools and other educational institutions

and provide for sanctions against perpehators of such practices."83 The Protocol follows

the pattem laid down by the Women's Convention for positive actions that state parties

have an obligation to take.6a The aim is to improve the status of women through policies

such as eliminating stereotypes in textbooks and promoting education and training of

women in all disciplines, particularly in the field ofscience and technology.85

Although lhe Prolocol does not directiy provide for the right to work, it provides

that:

States Parties shall adopt and enforce legislative and other
measures to guarantee women equal opportunities in work and

career advancement and other economic opportunities....86

Basically, no laws prevent women from particular fields of employment in many parts of

Africa, however, women experience discrimination both in the public and private sectors,

8r 
See also A¡ticle I I ofthe lCESC.l?; Beijing Declatation, para. 36.

E2 
Rebecca M. M. W allace,Inlernational Human Rights Text and Materials (2"d ed.) (London: Sweet âûd

Maxwell, 2001) at 28; Right to education is an enabling right, it has a bearing on our ability to exercise

other rights - it unlocks economic potential, drives improvements in health and nutrition and fosters
political participation and empowerment. See Education in Africa: Responding to a Human Rights
Violation. Action Aid UK. Available at
http:/ vww.actionaid.ors.uld\q)s/conten/documents/educationinâfüca 2003.pdf

83 Article l2 (1) @ of the Pt'otocol.
8n Atticle l0 ofthe Women's Convention.
8t anicle tz 1t¡ 1U¡ and 12 (2) þ) of the Protocol.
86 Artic\e 13 ibid.
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as well as in the formal and informal sectors of the economy.ET Issues of equal

remuneration for jobs of equal value, transparency in recruitment, occupational choice,

promotion and dismissal of women, sexual harassment, protection during matemity,

taxation of women, and pomography are all protected under what the Pro tocol, termed as

economic and social welfare rights. Moreover, Article 13(h) obligates state parties to

"take the necessary measures to recognize the economic value of the work of women at

home." The Pro tocol does not expand on how this will be achieved.

The right to health, including sexual and reproductive health, remains one ofthe

most controversial rights that women seek. Affican women in many cases are not

expected to control their fertilityss or decide to procreate or the number of children and

spacing,8e or to get involved in contraception.e0 Patriarchal systems exist in many parts of

Africa to ensure that women have no right to conhol their fertility. Male child preference

encourages multiple deliveries in quick succession, while poor nutrition and nutritional

taboos all contribute to deprive women of their sexual and reproductive rights and even

their right to life in some cases. Indeed, health and reproductive rights have attained a

position of special importance in Africa, due to the pandemic proportion of Acquired

Immuno- Deficiency Syndrome (AIDS). The lack of conhol of women over reproductive

87 Access to employment due to lov/ levels of education, slower promotion to higher professional position
and salary inequity are some ofthe discriminatory actions that rvomen face. For example, in Nigeria,
some business operate a "get pr€gnânt, get fued polioy''Women form a considerable percentage ofthe
informal seotor whose labor is undervalued. Women also have limited access to commercial credit and

face other hindrances.
88 Atticle 14 (a\ of lhe Prolocol guarantees the right of women to control their fenility. Sudan entered a

reservation to this p¡ovision in the 2003 d¡afi Protocol.
te Atticle 14 þ) of t\e h otocol provides for "the right to decide whethe¡ to have child¡en, the number of

children and the spacing ofchildren." Burundi, Senegal and Sudan entered reservations to this

Provision in the 2003 draft protocol.{ A¡icle l4(c) provides for the right to choose any method of contraception. Sudan entered a reservation

to this provision in the 2003 draft protocol.
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choices is of grave concem, given the prevalence of HIV.el Poverty, low social and

economic status of women, combined with unequal economic rights and educational

opportunities fuel women's vulnerability to HIV infection. Power imbalances favor men,

physical violence, and the fear of violence, abandonment, and destitution. These interact

with gender-based economic and social inequalities to place women in the position to be

unable to negotiate safe sex. Compounded by increasing incidence of rape, especially in

areas experiencing military conflicts in Africa, the importance of guaranteeing health and

reproductive rights cannot be over-emphasised.

State parties und er the Protocol are to take appropriate measures to provide health

services, adequate and affordable, especially to women in the rural areas and to provide

services for pregnant women and nursing mothers,e2 The issue of authorising medical

abortion in cases ofsexual assault, rape, incest and danger to health and life of the mother

or the foetus also remain controversial in many parts of the world, not least in Affica.e3

This provision is both novel and controversial because, not only is this the first

intemational human rights instrument that authorises medical abortion, but also most

African countries criminalise abortion. In Afüca alone, about five million unsafe

abortions take place each year.e4

9t Approximately 25.4 million people in Sub-saharan Africa are HIV positive. rüomen account for 13.3

million, a total of57% ofadults infected. See Executive Summary: 2004 Report on the Global AIDS
Epidemic. Joint United Nations Programme on HIV/AIDS QTNAIDS/04, June 2004)

et Article la (2) (a) and (b) of the Protocol. High matemal mortality rates experienced in Sub-Saharan

Afüca a¡e ataibuted to inadequate pre and post natål care among other causes. World Health
Organization (WHO) Media Centre: Making Pregnancy Safer. Fact Sheet No. 276, February 2004.

e3 The Choice on Termínation ofPrcgnancy Act of Soulh Ai'ica, Act92 of 1996 represents a milestone in
the reform ofabortion laws in Africa For the first time in Africa, the Act sets forth the reproductive
right to medical abortion when pregnancy results from rape or incest or when the continuation ofthe
pregnancy endangers the health o¡ life ofthe mother. See also, Charles Ngwena, "Access to Legal
Abortion: Developmenls in Af¡ica f¡om a Reproductive and Sexual Health Rights Perspective.

ea WHO: Unsafe abortion 1992. The breakdown ofthe numbers ofabortions are as follows: 1,900 000 for
East Africa, 600 000 for Middle Africa, 600 000 for North Africa, 1,600 000 for West Afüca and 200

000 fo¡ Southern Africa.
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Related to the right to health is the right to food and food security. The Protocol

requires states parties to ensure that "women have the dght to nutritious and adequate

food."es State parties are to take appropriate measures to:

a. provide women with access to clean drinking water, sources of
domestic fuel, land and the means of producing nutritious food;

b. establish adequate systems of supply and storage to ensure food
securitY.

Although the right to food may be taken for granted, especially by people in the

developed world, in places where poverty is rife, compounded by armed conflict, the

right to food assumes even greater importance. In Sub-Saharan Africa, even though

women contribute roughly 60 to 80 percent of labor in food production, both for

household consumption and for sale, they are not guaranteed food security. In some

cases, social and gender taboos deprive women, particularly pregnant women, of much

needed nutrition. The Protocol recognises that lack of access to clean drinking water,

sources of domestic fuel, arable land, means ofproducing nutritious food and inadequate

supply and storage create obstacles to food security. The Protocol grants women the

right to equal access to adequate housing and acceptable living conditions in a healthy

environment, notwithstanding marital status.e6 The increasing number of single mothers

as ¡esult of armed conflicts and HIV/AIDS, and the limited access to adequate housing

for such women, may have informed the inclusion of the "notwithstanding marital status"

clause,

e5 Article 15 of the Protocol.
% Ib¡d.
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3.3.4 Collective or Group Rights

The Protocol, like the African Charter, recognises some rights that accrue to

women as a group within the society, including the right to peace,eT protection of women

in armed conflicts,es the right to a positive cultural context,te the tight to a healthy and

sustainable environment,r00 and the right to sustainable development.r0l

Article 10 of the Protocol provides that:

Women have the right to a peaceful existence and the right to
participate in the promotion ofpeace.

The right to a peaceful existence may also be regarded as freedom from conflict, and this

right is particularly appropriate to the situation of women in Africa presently. The high

incidences of eth¡ic and intemal conflicts within the continent may have informed the

inclusion of this provision. For instance, focus on the right to dignity and security ofthe

person in a situation of conflict may be meaningless, as in the case of Liberia or Darfur in

The Sudan. The United Nations recognises the important role of women to the peace

process by its Security Council Resolution "Women, Peace and Security."lo2 The

Resolution urges member states "to ensure increased representation of women at all

decision making level, in national, regional and intemational institutions and mechanisms

for the prevention management and resolution of conflicts."103

et A.ticle lO of the Protocol.
e8 A.ti"lel l ibid.
ry A¡ticle 17 ibid.
roo A¡ticle 18 ibid.
ror Article 19 ibid.
t02 United Nations Security Council Resolution 4213ù Meeting, U.N Security Council, U.N Doc.

S/RES/1325(2000)2. Available at http://ç.rnv.un.ore/events/¡es-l325pdf See also the Declaration on

the Right to Peace. G. A. Res. 39/11 of 12 November, 1984
r03 The arguments in support ofthe resolution are that women and girls are particularly affected by the

consequences of armed conflict, Women play a critical role as activists, ca¡e takers, providers and

survivors in times ofconflict, therefore women have made g¡eat contributions to the peace process as

peace educators and bridge builders.
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In the same vein, Article 10 (2) of the Protocol imposes a positive duty on state

parties to take all appropriate measures to ensure increased participation of women:

a. in programmes ofeducation for peace and a culture ofpeace;
b. in the structures and processes for conflict prevention, management

and resolution at local, national, regional, continental and intemational
levels;

c. in the local, national, regional, continental and intemational decision
making sfiuctures to ensure physical, psychological, social and legal
protection of asylum seekers, refugees, retumees and displaced
persons, in particular women.

The right to peace may be linked to the protection of women in armed conflict as

contained iî the ProtocoL l0o Rape and othe¡ forms of gender violence are used as

weapons of war. Though both women and men are raped during armed conflict, the

incidence among women is higher and often women and girls are disproportionately and

deliberately affected by conflict. Murder, rape, sexual attack, mutilation and humiliation

are used as deliberate military shategies. According to Christine Chinkin: "Women are

raped in all forms of armed conflict, intemational and intemal, whether the conflict is

fought primarily on religious, ethnic, political or nationalist gtounds, or a combination of

all these. They are raped by men from all sides- both enemy and 'friendly' fo¡ces."105

Disparaging a woman's sexuality and the destruction ofher physical integrity is used as a

weapon of war to terrorise, punish, intimidate and humiliate wo-en.t06

rs Since independence from colonial domination many Afücan states have witnessed one form of armed

conflict o¡ the other. For example, civil wars in Nigeria and Liberia
105 Cbristine Chi¡kin,'Rape and Sexual Abuse of Women in Intemational Lalv" 5 European Joumal of

lntemational Law 326
16 Am¡esty Intemational, Right to Decide: Virtual Worþlace on Reproductive Rights. Available at

hnp:/ veb.am¡esty.ore/librarv/index./eneafi340172004 visited 1?/1/2005; Tadeusz Mazowiecki,
Special Rapporteur ofthe Commission on Human Rights, Report Pursuant to Commission Resolution
l992ls-1 I I of August 1992, EICl'l.41 1993150(l 0Feburary 1993)
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In Africa, the incidences of women raped during armed conflict are many. In

Rwanda, sexual violence was used as a means to promote genocide.loT In Darfur,

ahocities against women have been horrendous and continue despite international

pressure. In the Democratic Republic of Congo, thousands of women and girls have been

raped and sexually assaulted during the conflict that has continued since 1996. The same

situation has been witnessed in Liberia, Siena Leone and other parts of Africa. The

consequences of rape and sexual violence in armed conflicts are numerous and women

suffer particular after-effects that are not shared by men.l08

The intemational legal system, through intemational humanitarian law, has

responded to this situation in a number ofways: the Geneva Conventions of 1949,10e the

1977 supplementary Protocols,rr0 the Statute of the International Criminal Courtrttt and

other intemational human rights instruments make provision for protecting of women

during armed conflicts.r12 On the Afücan Continent, the OAU Convention Goveming the

Specific Aspects of the Refugee Problem in Afüca was adopted in 1969.r13 The adequacy

and effectiveness of these legal norms in protection the rights of women in armed conflict

tol lbid.
I08 Fear, both by those raped and other women in the community, unwanted pregnancies and the illegality

ofprocuring an abortion even in cases ofrape, social stigma and ostracization by the community,
husband and family, inability of young gi¡ls to fiurd husbands as a result ofloss ofvirginity. See Human
Rights Watch, "Women and Armed Conflict: International Justice" Available at
hnD://wr¡/w.hrw.ors/womeD./conflict.hÍnl last visited I 8/08/2005

,* ffithe condir¡on of tlle l|/ounded and sick in Atmed Forces
ín the Field,75UñfS 37. Genevq Conventionfor the Anteliotation ofthe Condition ofthe Wounded,

to the Treqtntent ofPrisoners ofWa\75 UNTS 135; Geneva Convention Relative to the Proteclion of
Civilian Persons in Time ofllar,75 LINTS 287, l2 August 1949.

rr0 Protocol Additíonql lo the Geneva Convention and Relating lo lhe Proteclion ofYiclims of
Intemational Atmed Contlicts (Protocol I) of 12 August 1949; Protocol Adtlitionøl to the Geneva

Conventions and Relqting to lhe Proteclion of yictims of Non-Intemalional Atrrcd ConÍicls (Protocol
II) , Geneva, 8 June 1977 .

ttt 
Rome Statute NCONF.183/9 of l7 July 1998, conected by procès verbaux of 10 November 1998, 12

July 1999, 30 November 1999, 8 May 2000, 17 January 2001, and l6 January 2002. Entered into force
on 1 July 2002.

rl2 
See Article 13 of the UDHR; Article 13 of the ICCPÀ; General Assembly Declaration on Territorial
Asylum (Resolution 2312 QüII)) Decemberl4, 1967
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can be questioned, since impunity has remained. For the first time at the World

Confe¡ence on Human Rights in Vierura in 1993, rape in armed conflict was explicitly

rejected, "violations of the human rights of women in armed conflict are violations of the

humanitarian principies of intemational human rights and humanitarian law."lla Rape has

featured minimally in the trial of war crimes in the intemational human rights law. This

reveals a general culture of silence, both at the intemational and the regional levels

regarding rape in armed conflict.rls

For the first time at the regional level, at the Intemational Criminal Tribunal for

Rwanda,rr6 an indictment before its Chamber was amended to include allegations of

sexual violence in The Prosecutor v. Jean Pau! Akayesu.ttT Akayesu, a bourgmestre,

responsible for maintaining law and public order in his commune was indicted for failing

to prevent the killing of Tutsi tribal persons in his commune and refusing requests for

assistance to quell violence. He was charged with murder and sexual violence of civilians

who sought refuge at the bureau commune under his authority. According to the

indictment,

"many women were forced to endure multiple acts of sexual violence
which were at times committed by more than one assailant. These acts of
sexual violence were generally accompanied by explicit threats ofdeath

r13 l0 September 1969, AHSG, CAB lI-8G124.3 (hereinafter O,4 U J? efugee Convention)
rra Declaration and Prograrnme of Action of the Fourth Wo¡ld Conference on Human Rights; Note that

A¡ticle 4(D) of the 2000 draft protocol in line with this position provided that State Parties shall

"ensure that in times ofconflict a¡d /or war, rape, sexual abuse and violence against girls and women
are considered as war crime and punishable as such." 'l'IÊ prcse\t Protocol however makes no such

categorical statement,
r!5 Cbristine Chinkin , supra rLole 105 at 334, for a discussion ofthe silence ofthe intemational law to rape

in armed conflict.
rt6 Established by the UN Security Council Resolution 955 of 1994. UN.Doc. S/RES/ 955 of 8 November,

1994
rr7 

Case No. ICTR- 94-4-T; other international tribunals such as that ofYugoslavia have tried cases of
rape such as in . Opinion and Judgmert, Prosecutor v. Zadrc, Case No. IT-94-I-T (May 7 ,1997),
http://www.un.orglictyÆadic/trialc2/judgment-e/tad-tj970507e.hm [hereinafter Tadic Judgment] and

J'rdgment, Prosecutor v. Delalic, Çase No. IT-96-21-T (Nov. 16, 1998), http://
www.un.orglicty/celebicltrialc2/judgment/main.htm [hereinafter Celebici Judgment].
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or bodily harm. The female displaced civilian lived in constant fear and

their physical and physiological health deteriorated as a result of sexual

violence and beatings and killings."

The Tribunal found that rape and other inhuman acts were committed as a part of an

attack and found the accused guilty of rape as crime against humanity. Although

according to Human Rights Lqatch, the investigation of sexual violence at the level of the

Tribunal on Rwanda fell short of expectation in lhe Akayesu case,Ihe action taken by the

Rwandan Tribunal on the African continent signals possibilities available to Afücan

women.1l8

According to the United Nations High Commissioner for Refugees, 80 percent of

refugees and displaced persons in Africa and worldwide are women and children. The

fastest growing categories of refugees in Afüca are women displaced by armed

conflicts.lre Female refugees are particularly vulnerable because they are faced with

multiple problems such as rape, abduction, sexual harassment, physical violence and

obligation to grant sexual favors in ¡etum for documentation, relief or to escape

repatriation.l2o State parties are not only required to protect civilians, including women,

in acco¡dance with intemational humanitarian law, but also '1¡ndertake to protect asylum

seeking women, refugees, retumees and intemally displaced persons against all forms of

violence...."I2r The Protocol, therefore, requires state parties not only to reduce military

expenditure but also undertake to protect women in conflict situations and bring to justice

ll8 Human Rights Watch./ Africa "Shane¡ed Lives: Sexual Violence During the Rwanda Genocide a¡d its
Aftermath (1996) cited in Beth Stephen, "Humanitarian Larv and Gende¡ Violence: An End To
Centuries ofNeglect?" 3 Hofsha L. and Policy Symp. 87 (1999) at 108 (conditions for investigation to
make women lestiry was not available, for example, mechanisms to protect rape victims must be
guaranteed)

rre D. Green, Gender Violence in Africa: Af ican ll/onen's Responses (New York: St Mafin's
Press, 1999) at 95

r20 låid., 1 she gives the example that refugees from Liberia and Sier¡a Leone ¡eported that some Guinean
soldie¡s dema¡ded sex in exchange for enfy into Guinea)
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perperators ofrelated crimes,'22child soldiers and particularly girls are prohibited by the

Protocol.t23

Tfrc Protocol recognises that women have a right to a positive cultural context.l2a

Tlne African Charter afftrms the importance of culture and traditional values within the

Afücan context.t2t The recognition of African culture within the African Charter has

been criticised and applied variously by different groups to achieve different goals. For

example, culture may be distorted by unscrupulous groups to entrench themselves in

positions of dominance or to undermine or evade human rights obligations.l26 The right

to live in a positive cultural context encompasses the right to demand application ofone's

cultural practices. The recognition that the right to engage in culturally sanctioned

practices may sometimes conflict with constitutional guarantees of equality and non-

discrimination may have informed the provision of Article 17 of the Protocol. The

Article provides that "[W]omen shall have the right to live in a positive cultural context

and to participate at all levels in the determination of cultural practices." The provision

seeks to preserve the positive African culture that does not depersonalise or oppÍess

women,

The degradation of the environment through dumping of toxic waste, oil spillage

and other forms of pollution in many part of Africa has raised questions of sustainable

environment. Articles 18 and 19 of the Protocol provides for the right to a healthy and

sustainable environment and rights to sustainable development, respectively. The UN

t" Article 1l (2) and (3) of the Pr?/ocol
r22 

See generally Alicles l0 and I I iåid.
t'3 Article 11 (4) ibid.t'n Atttcle 77 ibid.
r25 Atticle 17 and 18 of the African charter.
12ó Many times culture is used as a shield to entrench discrimination against women. See Magaya v.

M a g ay a 11 9 9 91 3LR.C 3 5 (zillb).
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Millennium Summit held in 2000 adopted the Millennium Declaration with which 191

countries committed themselves to achieving certain key objectives in the 21"t century.t21

One key objective is ensuring environmental sustainability as a follow up to Agenda

21.12E Environmental sustainability involves improving the living conditions of slum

dwellers, providing sustainable access to drinking water, among other things. Related to

this is the right to sustainable human development. According to Oloka-Onyango, the

right to sustainable human development refers to freedom from want, deprivation and

marginalisation.r2e To him, it is "futile to speak of the right to participation in conditions

where the basic human necessities, such as food, shelter, and water are beyond the ¡each

of the majority of the population."l3o Women are often the poorest within the population

and sometimes excluded from enjoying rights. Article 8 of the UN Declaration on the

Right to Development recognises the ¡ole of women in development.l3r The Aficle states

that:

States shall undertake, at the national level, all necessary measures

for the realization ofthe right to development and shall ensure,
inter alia, equality of opportunity for all in their access to basic
resources, education, health services, food, housing, employment
and the fair distribution of income. Effective measures should be
undertaken to ensure that women have an active role in the
development process. Appropriate economic and social reforms
should be carried out with a view to eradicating all social
injustice.

I27 LIN Millennium Development Goâls (MDG), UN Millennium Declaration, General Assembly
Resolution 55/2 ofSeptember 2000. These goals are to be achieved by the year 2015. Available
at htÞ://www.un.org/millenniurr/decla¡ation/ares552e.pdf

128 Part IV of the UN Millennium Declaration. Agenda 2l was agreed upon at the ItN Conference on
Enviro¡ment and Development. Report of the UN Conference on Environment and Development Rio
de Janei¡o 3 - 14 June 1992 ( tiN publication Sale No. E 93.1.8 and corrigenda), vol.I: Resolutions
adopted by Conference, resolution 1, annex II.

"e Oloka-Onyango, "Human Righs and Sustainable Development in Contemporary Africa: A New Dawn,
or Retreating Horizon?" 6 Buff. Hum. Rts. L. Rev. 39 at 44

'30 lbid.
r3r UN General Assembly Resolution 4ll128 of4 December 1986. Available at

http:/ vww.unhchr.cblhtmUmenu3/b/74.htm.
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The foregoing shows that civil, political, economic, social and cultural rights are all

indivisible for the effective protection of the rights of women

3.3.5 Other Rights Protected

The Protocol guarantees the rights of women in certain situations which make

them even more vulnerable. Widows are subject to unfavorable conditions as a result of

discriminatory traditional customs and economic deprivation in many parts of Afüca.

Discriminatory customs faced by widows include confinement for up to a year after the

demise of her husband; shaving the head; dressing in black and sometimes being

considered part of the deceased husband's property to be "inherited." The Protocol

recognises the need for the protection of widows and provides that state parties are to

ensure "that widows are not subjected to inhuman, humiliating or degrading

treatment."l32 Such treatment also includes being stripped of their land and other

possessions; eviction from their matrimonial home by relatives of the deceased husband;

and in some cases, widow dis-inheritance. A widow can also be given to a member of the

deceased's family as his customary wife if such a person will indicate acceptance of the

arrangement; and if the widow refuses to adhere to the practice, she loses all rights in the

deceased husband's family. In cases where the widow is infected by HIV/AIDS, she is

left unable to cope with the virus and therefore become more economically vulnerable.l33

A¡ticle 20 (b) of the Protocol provides that, unless it is contrary to the interest and

'3' Article 20 1a¡ of the Protocol.
¡33 The State of the world Population 2003 llNFPA. Available at
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welfare of the children, the widow shall automatically become the guardian and custodian

ofher children.r3aThe custodial right of a widow to her children is thereby protected.

Inequalities in the right to inheritance limit access of women to land and property,

especially widows. Under customary law, a widow in some African countries is not

entitled to a share of the property held by the couple; she may only have a right to be

supported by the family of the deceased. The right to inheritance is protected in Article

21 of lhe Protocol as follows:

1. A widow shall have the right to an equitable share in the
inheritance of the property of her husband. A widow
shall have the right to continue to live in the
matrimonial house. In case of remarriage, she shall
retain this right if the house belongs to her or she has

inherited it.
Women and men shall have the right to inherit, in
equitable shares, their parents' properties.

Like marriage, rules of inheritance are often govemed by personal or customary law,

often discriminatory against women.l35 In some countries women have no right to inherit

from either husband or father. For instance, in the Tanzanian case of Ephrohin v.

Pastory,t36 Holaria Pastory brought a challenge against Section 20 of the Declaration of

Customary Law of Tanzania, which prohibited the sale of clan land under the Haya

customary law. She had inherited the land from her father through his will; when she

tried to sell her land, her nephew applied to have the sale voided under the provision of

the Customary Law. It provides that "women can inherit, except clan land, which they

r3a Egypt and Sudan entered reservation to this provision. See the 2003 draft protocol.
l3s For instance, in Kenya, the amended constihrtion of 1997 includes discrimination based on sex, but

reserves the right to discriminate in cefain matters such as marriage, divorce, devolution ofproperty at
death, and personal and customary law. Egypt entered a reservation to Alicle 2l(l) ofthe Protocol, see

the 2003 Draft Protocol.
136 8 I.L.R.l06; [1990] LRc(const.) 757.

2.
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may receive in usufruct but may not sell." She argued that the constraint on women's

property rights violated the Tanzanian Constitution's Bill of Rights. The Tanzanian High

court relied on the fact that the Tanzanian govemment had ratified CEDAW and other

intemational treaties and covenants; therefore, women were constitutionally protected

from discrimination. Contending that "the principles enunciated in the above named

documents are standards below which any civilized nation will be ashamed to fall," the

court held that rule of inheritance in the Declaration of Customary Law as

unconstitutional; therefore the rights and restrictions around the sale of clan land are the

same for women and men.

Another group of women specifically protected by the Protocol are elderly

women. The UN recognises the need to appreciate the contributions of older persons to

their society.r3T The United Nations Principles for Older Persons recognises "that

opportunities must be provided for willing and capable older persons to participate in and

contribute to the ongoing activities of society."l38 Older women are often in a more

vulnerable position for age and gender discrimination, Article 22 of the Protocol

obligates state parties to undertake to:

a. provide protection to elderly women and take specific measures
commensurate with their physical, economic and social needs as

well as their access to employment and professional haining.

The basic needs of the majority of people in many African countries, such as income and

housing, are diffìcult to obtain. In many situations, employment opportunities are difficult

for even younger people. Jobs are scarce, where they exist, with limited or inadequate

social security. Retirement for those in formal employment is often based on an arbihary

137 United Nations Principles for Older Persons General Assembly Resolution 46191 of 16 December

1991, para. I of the Preamble.
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age related cut-offpoint. While the majority of women work in the informal sector, with

no retirement benefits, they have to work until they are unable to do so. The possibility of

having adequate living facilities, such as nursing homes and other health needs for older

people, especially elderly women, is stili far f¡om attainable. The Article further provides

that elderly women should be heated with dignity, protected from violence, including

sexual violence and discrimination based on age.t" With the breakdown of the haditional

family system and obligation, there is increasing need to care and provide for elderly

people, especially the women who are usually the care-givers, themselves receiving no

care in retum. The rights of women with disabilities are similarly protected under the

Protocol inline with intemational standards.la0

Afücle 24 which provides inter alia:

The States Pafies undertake to:
a. ensure the protection of poor women and heads of families including

women from marginalized population groups and provide an

environment suitable to their condition and their special physical,
economic and social needs;

b. ensure the right of pregnant or nursing women or women in detention
by providing them with environment which is suitable to their
condition and their right to be treated with dignity.

The rights of the aged and the disabled are recognised in rhe African Charter.tal

The double discrimination experienced by women in these groups justifies their further

protection by the ProtocoL The needs of persons with disabilities are not usually taken

into consideration in development and planning in Africa. Ramps, elevators, Braille and

other measures to ensure the integration and equality of opportunity for persons with

13E Para. I, ibid.
t3e A¡ícle 22 (b) of the Protocot. T\is is similar to the protection afforded women with disabilities under

Article 23 (b) of the Protocol.
¡{0 Aficle 23 rärd ; See for instance, Declaration on the Rights of Mentally Relarded Persons. G.A.F.es

2856 ()<XVI) of20 December 7977; and Declaration on the Rights of Disabled Persons. G. A. Res.
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disabilities into the society are often neglected, most glaringly in the employment,

education and health care sectors. Like older women, women with disabilities face double

jeopardy: sex discrimination and discrimination based on disability. The First OAU

Ministerial Conference on Human Rights in Africa, held in Grand Bay (Mauritius), noted

that the rights of people with disabilities, in particular women and children, are not

always observed and urged " all African States to work towards ensuring the full respect

ofthese rights."ra2

3.3.6 Implementation and Monitoring of the Protocol

State Parties are to provide remedies to any woman whose rights or freedoms

have been violated.ra3 The remedies are to be determined by competent judicial,

administrative or legislative authorities, or other competent authority provided by law.laa

The role of national authorities in the implementation of the Protocol is explicitly stated.

The judicial, adminishative and legislative mechanisms within national jurisdictions of

Atican states therefore have to be able to perform this function. Implementation at the

regional level is to be undertaken through the submission of periodic reports in

accordance with article 62 of the Àfrican Charter.ras A policy approach is adopted in

Arlicle 26 (2) which obligates state parties to undertake to adopt all necessary "budgetary

and other resources" for the full and effective implementation of the rights recognised.

Budgetary allocations available for economic and social development in many African

nations are usually inadequate for the needs in these areas.

3447 (XXX) of9 December 1975.
faf Aficle 18 (4) of t\e African charter.
ra2 Grand Bay (Mauritius) Declâration and Plan of Aotion OAU DOC CONF/ HRA/ DECL (l) para. ?
to3 Article 25 (a) ofthe Protocolt# Article z5 ¡b¡ rård.
ta5 Article 26 ibid.

64



Unlike the Women's Convention, the Protocol does not create a specific

Committee to monitor and implement its provisions.la6 First, the approach has the

advantage of eliminating the possibility of isolating women's rights issues in the African

systemla?; secondly, it prevents the relegation of women's issues to a less influential or

poorly funded mechanism. On the other hand, the approach may result in less attention

being focused on women's rights due to competing rights that arise within the province of

the African Commission. The question that continues is whether women's human rights

issues will be ranked high and given priority attention by the regional human rights

bodies? The effect of lack of a separate monitoring mechanism, like that of lhe llomen's

Convention, may or may not have an impact on developing human rights jurisprudence

for women.

3.4 Evaluation

The whole idea of a Protocol to promote and protect the rights of women may, at

first instance, seem antithetical to African culture. The position has been similarly

expressed that "[t]he whole prospect of change is made even less athactive by the fear

that refo¡ms to benefit women will undermine the very foundation of African society and

bring the edifice crashing down."laE The reservations already made to some provisions of

lhe Protocol even before its adoption best illushate the desire of many Afücan nations to

maintain the status quo regarding the status of women. The Vienna Convention on the

Law ofTreatiestog defines t"r"*ations as:

The Committee on the Elimination of Discrimination against Women was established pursuant to
Aficle 17 of the ,yomen's Conventior¡ to monitor the implementation of the Wonen's Convenlion.

Isolating implies the marginalisation of women's issues from 'irnainst¡eam" human rights issues.

Felicity Kaganas and Christina Munay (ed.), "Law and Vr'omen's Rights in South Africa: A¡
Overvied' in Christina Munay (ed.), Gender and the New South African Legal Order ( Cape: Jua
Co. Ltd., 1994) at 19

t46

147

t48

tae l/ienna Convention on the Løw ofTreaties,23 May 1969 8 L L. M. 79 entered into force 27 January
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a unilateral statement, however phrased or named , made by a state, when
signing, ratiffing, accepting, approving or acceding to a treaty, whereby it
purports to exclude or to modi$ the legal effect of certain provisions of the
ireaty in their application by the state.r50

A reservation is an indication made by a state upon ratification of a multilateral treaty

that it does not intend to be bound by a particular provision of the treaty.lsl According to

the Vienna Convention, reservations that are not compatible with the object and purpose

of the Convention are not permissible. The lüomen's Convention permits ratification

subject to reservations, provided that the reservations are not incompatible with its object

and purpose.ls' Although rhe Protocol makes no provision for reservation, during the

process of drafting several countries indicated an intention of placing reservations to

particular provisions. The reservations entered to the 2003 draft protocol show that states

seek to preserve various national and religious institutions and practices that are in

conflict with the Protocol.

Adoption of the Protocol, however, reveals a level of agreement by African

leaders on the importance of women's rights to development of the continent. It indicates

a clear commitment on the part of African States to take the actual promotion of rights of

women in Africa seriously. The Protocol provides a broad working consensus document

creating minimum standards intended to serve as a guide to govemmental action in

respect of women's rights. Tlte Protocol will provide a framework for scrutinising and

influencing govemmental policies and how they affect women.

1980. (Hereinafter /rennq Convenlion)
r5o Article z 1t¡d¡ rård
tst encle zolz¡ ibid.
r52 Article 2812¡ of the llomen's Convenlior; see also Article l9 (c) of the l/ienna Convention.

Reservations to the Wonten's Convenlion by state pafies have limited the effectiveness of the rights
guaranteed, therefore State Pârties âre urged to withdraw the reservations tbat are contrary to the object
and puçose ofthe Convention a¡e which are incompatible wilh intemational treaty law. See the Vienna
Declaration and Prograrnme of Action, U.N. Doc. A./Conf.157123., Art.lJ para.39 (1993). Many state
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The limitations experienced by the llomen's Convention in the implementation of

its mandate include the fact that women's rights are sometimes marginalised from "main

st¡eam" human rights: the weaker implementation obligations and procedures, and the

fragile structures and institutions, the under-resourcing of the institution designed to draft

and monitor it, and the wide-spread practice of making reservations to the fundamental

provision of the instrument.

Unlike the llomen's Convention, the Protocol does not take cognisance of the

role of parties other than state parties in the violation of women's rights. Article 2(e) of

lhe Women's Convenlion for example provides that state parties are to "take all

appropriate measures to eliminate discrimination against women by any, person,

organization or enterprise." This has been interpreted to mean that states may be

"responsible for private acts if they fail to act with due diligence to prevent violations of

rights or to investigate and punish acts ofviolence, and to provide compensation."l53 For

a wider coverage, lhe Protocol may be interpreted in a similar manner. According to

Christine Chinkin, the adoption of "add women and sti¡" approach to intemational human

rights persists, where the system provides the form but not the substance of inclusive

democratic decision-making for women.lso The Protoco! seeks to provide not only the

form but also the substance for improving the participation of women in all spheres of

Africa's development.

The Protocol requires states parties to combat all forms of discrimination against

women tbrough appropriate legislative, institutional and other measutes.ls5 It however

parties have subsequently withdrawn their reservations.
153 General Recommendation 19, søprz note 41 atPara. g

"4 C. Chiokitr, "Feminist lntervention into lntemational Law," l g Adelaíde Law Review l 3 at 23
tss Art. 2 (l) of the Protocol.

67



includes other non- legal actions such as "integrating a gender perspective" and "support

[for] the local...initiatives...."r56 The deliberate use of imprecise and indeterminate

language, with no legal obligation or national or institutional financial commitment, gives

ample discretion to states with respect to implementation.t5t Even though the Protocol

does not permit individuals, groups and NGOs to submit petitions and complaints, as a

supplement fo the African Charter, complaints may be brought under the African

Charter's individual complaint mechanism to cover groups that were omitted.lss

What can we do with the Protocol? How can we make it work for Aûican

women? The Protocol can be used to define norms for the constitutional guarantees of

women's human rights, to mandate proactive, pro- women policies and to dismantle

discrimination. But how can it be used to its full potential? The Protocol has immense

potential for women on the African continent, which should be exploited in order to

accelerate the realisation of women's rights. From the drafting style, it is apparent that the

mandate is to achieve substantive equality for women, not just formal equality but

equality ofresults in real terms through active policy and planning.

Compliance with human rights instruments at the national level will serve as a

measuring tool for assessing member states' commitment to upholding lhe African

Charter and any other regional instrument. Therefore, it is important to gauge the

progress made by these national institutions.

ls6 See for example Article 8(b) iård
ls? This attitude has been criticized in the outcomes of the confe¡ences that were held in thel990's, such as,

the Beijing Platform ofAction. See, C. Chinkin, supra note 154 at 17.
t58 Under the U.N. system, the commission on Human Rights, the 1503 procedure focused on human

rights abuses tbrough an individual complaint mechanism; the Optional Protocol lo lhe Women's
Convention also provides a simila¡ mechanism. See also Article 55 of the Afican Charter.
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CHAPTERFOUR

African Women's Rights Jurisprudence: Myth or Reality

4,1 Introduction

Human rights refer to rights applicable to "all persons," "every human being" and

"all members of the human family," without distinction.r Women are by definition

members of the human famiiy and therefore entitled to rights both individually and

collectively. In recognition of this, women are accorded protection under relevant

intemational and regional instruments.2 Though, logically, there should be no separate

grouping for women's rights, in reality the marginalisation of women within societies,

and in particular the human rights systems, have resulted in such separation. Women are

treated differently both in law and in fact.

The General Assembly of the United Nations set the tone for the modem notion of

human rights by proclaiming the Universøl Declaration of Human Rights:

as a coÍrmon standard of achievement for all people and all nations, to
the end that every individual and every organ ofsociety, keeping this
Declaration constantly in mind, shall strive by teaching and education to
promote respect for these rights and freedoms and by progressive
measures, national and intemational, to secure their universal and
eflective recognition and obseryance.3

In broadening this "common standard" and making such standards enforceable,

Ìhe International Covenant on Civil and Polítícal Righ¡s and the International Covenant

I W. E. Langley, Ilonen's Rights in Intenational Docuntents: A Source Book vìith Co¡ menlary
(Jefferson: McFarland &Co. lnc., 1999) at ix.

2 Para 5 ofthe Preamble to the Protocol recalls that "... women's rights have been recognized and
guaranteed in all intemational human rights instruments, notably the Universal Declarulion ofHuman
Rights, the Intemationql Covenant on Civil and Political Rights, the Inlemqlional Covenqnt on Economic
Social and Cultural Rights, the Convenlion on the Elimination ofAll Forms of Discriminqlion qgsinst

Women and its Optional Protocol, the African Charter on the Righs and Welfare of the Child, a¡d all
other intemational and regional conventions and covenants relating to the rights ofwomen as being
inalienable, interdependent and indivisible human rights"; V/. E. Langley, rård at ix.

3 The lastparagraph ofthe Preamble to the UDHR.
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on Economíc Social and Cultural Rights were adopted. The civil and political rights

guaranteed are recognised as having immediate implementation and enforcement, while

economic, social and cultural rights require progressive implementation.4 This

interpretation has its origins in the liberal westem thought which consistently narrows

and distorts the intemational human rights agenda.s The distortion is further aggravated

when international human rights are declared universal, dismissing as irrelevant the

cultural diversity of those whom the rights affect in the human rights discourse.u Some

scholars have drawn a distinction between human rights and human digrity, contending

that many societies, such as Africa, had conceptions of human dignity and not of rights.T

Pityana expresses a similar position in relation to the UDHR when he asserts that

"[H]uman rights may not have been understood or accepted in all cultures in exactly that

terminology or in the absoluteness of its application but a consciousness of those

" Classification into generations ofrights has been maintained by human rights scholars. Civil and
political rights; economic, social ard cultural rights; and group rights forming the first, second and third
generations ofrights respectively. The first generation rights are regarded as justiciable - enforceable
within domestic courts- while the second generation rights are seen as non-justiciable rights. Article 2 (l)
ofthe ICESCR states that " [T]he States Parties to the present Covenânt undertâke to tâke steps,

individually and tbrough international assistance and co-operation, especially economic and tecbnical, to
the maximum ofits available resources, with a view to achieving progressively the full ¡ealization ofthe
rights recognized in the present Covenant by all appropriate mears, including particulrly the adoption of
legislative measures."

5 Civil and political rights are often prioritised over economic, social and culnrral rights as a result of
growing individualisation and capitalism. Although economic, sooial and cultural rights most greatly
affect women's stah¡s in society, especially in Africa, not enough attention is given to these rights. See J.

Oloka- Onyango, "Modem-day Missionaries or Misguided Miscreanls? NGOS, The Women's
Movement and the P¡omotion of Human Rights in Africa" in W. Benedek et øl the Human Rights of
Ilomen: Internalional instruments qnd African Experiences (London: Zeb Books, 2002).

ó Scholars who hold a unive¡salistic view include: Jack Donnelly, Universal Human Rights in I'heory and
Practice,2"d ed. (Ithaca,, NY: Cornell University Press, 2003); Henkins,L., The Age ofRights (New
York: Columbia University Press, 1990). While scholars of the ¡elativist bent include; B.O. Okere
"The P¡otection ofHuman Rights in Africa and the African Charter on Human and Peoples' Rights: A
Comparative Analysis with the European and American Systems" (1984) 6 Hum. Rts.Q.l4l; Louis
Sobn, "The New Intemational La$': Protection of the Rights oflndividuals Rather than States,"
(1982) 32 Am. U. L.Rev. 60, at 82.7 Rhoda E. Howard, "Dignity Community and Human Rights" in Abdullahi An Na'im, Hunan Righls
in Cross- Cultural Perspeclive: A Questfor Consensus (Philadelphia: University of Pennsylvania
Press, l99l) at 83- 84. ( She contends that dignity is comrnunal while human rights a¡e individual and
autonomous rights).
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principles has a universal and cross- cultural ring to it."8 The dichotomy between the

westem notion of human rights and that of the "others," that is non-westem conception, is

illustrated most explicitly in the universalism and cultural relativism debate.e

The above notwithstanding, the history of women's rights in Africa appears to

have been structured by the west. Two propositions are observable when discussing

human rights in Africa and particularly women's human rights. The application of

intemational human rights law and its norms within African cultural contexts taises

tension on the one hand and the complexity of implementing African women's rights as

human rights on the other hand. Many scholars focus on the negative aspects of African

cultural norms to the exclusion of the positive.r0 According to Lesley Amede Obiora, this

approach is counter-productive.l I The "culture" of developing countries is labeled and

distorted in many cases. For instance, African cultural practices compared to practices in

the West are considered unacceptable and anthropologically primitive.12 The second part

of the proposition is whether Afücan women have rights that can be protected and

promoted within the intemational human rights system, that is, whether there is a

8 N. Bamey Pityana, " The Challenge of Culn¡re For Huma¡ Rights in Africa: The African Charter in a
Comparativ€ Context," M.D. Evans and Rachel Munay eds. ,T'Lrc Af ican CharÍer on Human and
Peoples' Rights: Ihe System in Prcctice, 1986-2000 (UK: Cambridge University Press, 2002) at 220.

e Human rights scholars have taken up this debate, which finds its origin in the American A¡thropology
Associations' (AAA) statement relating to the UDI1lt. The siatement written by Melville Herskoviø,
rejecting the universality of intemational human rights norrns contained in the UDllJt, as having a
rvestern and Judeo- Christia¡ bias. They claim that westem countries that colonized two-thi¡ds ofthe
wo¡ld, committed atrocities in the name ofcivilising missions, were the same countries that d¡afled and

signed the [./DÍIR and therefore hypocritical in supporting the claim for human rights.
I0 L. A Obiora, "How does the Universal Declaration ofHuman Rights hotect tüomen?" 26 S¡'racuse J.

Int'l. L & Com. 195, spring 1999; C. A Odinkalu, "lmplementing Economic, Social a¡d Cultural Rights
Under the African Charter on Human and Peoples' Rights" in Malcolm D. Evans and R. Murray (ed.),

T'he Af ican Charter on Human and Peoples Rights: TIrc System in Praclice, 1986-2000 (IJK: Cambridge
University Press, 2002).

" Ibid., at2o7
12 E. Grande, "Hegemonic Human Rights and Africa¡ Resistance: Femâle Circumcision in a

Broader Comparative Perspective", Global Jurist 4 [2004]2 all (The Berkeley Electronic Press
(bepress)). http://vnvw.bepree.com/ei) at 2.
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recognizable, accepted human rights jurisprudence with regards to women in Africa. A¡

exploration of this broader theoretical question will lay the foundation on which the

Protocol ca¡tbuild.

This chapter aims to contextualise the jurisprudence of African women's human

rights. The fact that women are disadvantaged, oppressed, subo¡dinated and subjugated in

part of Africa has long been the focus of human rights discourse relating to Africa. The

chapter argues that, in spite of this negative picture, there is more to human rights from

the perspective of women in Africa that can bring about an improvement in their status,

both individually and collectively. The approach of domestic courts in interpreting issues

of human rights of women will be examined. The basis for assumptions that view

traditional African culture, in all its ramifications as negative, will be examined. It is

argued that interpretations based on isolated westem notions should be replaced with a

more comparative and contextual approach. The aim is to find means to ensure that

women's human rights are recognised and protected in Africa through appropriate

interpretation by domestic courts. The effective implementation of the Protocol will

depend on its application within domestic jurisdictions.

' It is necessary at this point to highlight the development of women's rights as

human rights within a historical context focusing on the development of these rights

through the UN system and also the Sub-Saharan African regional systems.

4.2 Women's Rights in Historical Perspective

The concept of women's rights refers to both the rights of women as human

beings as well as their rights as women. Many early intemational instruments recognised
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women's rights prior to establishment of the United Nations. l3 One purpose of the UN as

stated in its Charter is ".. .promoting and encouraging respect for human rights and for

fundamental freedoms for all without distinction as to race, sex, language, or religion. ..,"

based on principles of equality and self-determination.la

The UN has played a pivotal role in the advancement of the rights of women.

Several of its general intemational human rights documents have principles of equality

and non- discrimination enshrined in them.rs The UN serves "as a catalyst for change, as

a global standard setter for the eradication of gender discrimination; as a forum for

debate; and as an unparalleled source of balanced, comprehensive data on the status of

women worldwide."l6 The central organising principle of the work of the UN recognises

that no enduring solution to society's most threatening social, economic and political

problems can be found without the full participation and empowerment of the world's

women.l7

Creation of the Commission on the Status of Women marked official recognition

of the rights of women by the UN.r8 The Conventíon on the Political Rights of ll'omente

13 A number of lntemational Labor Organizalion instruments protect the rights ofwomen to equal pay and
matemity protections. For example, Convention Number 100 Conceming Equal Remuneration for Men
and Women Workers for Work of Equal Value (June 29, 1951): early United Nations instruments also
recognise that women could have legal rights of women such as the Conventioî on lhe Polilical Rights
of Women (31March 1953).

'o Atticle I (3) and A¡ticle 56 of the Chøter ofthe United Naîions ,1 U. N. T. S. xvi; Can T.S.7 ofJune
1945 þerenafter W Charter).

f5 
See for example Article 3 of the /CCPR aú ICESCP.

ró Søtement by Bouhos Boubos -Ghali n Ttrc United Nations Human Rights I945-t995. tJN Blue
Book Series Vol.VII ( New York: United Nations Department ofPublic Information, 1995) at 3

r7 The United Nations and the Advancement oft omen 1945-1996. llN Blue Book Series Volume \{I,
(rev. ed.) (New York: UN Department ofPublic Information, 1996) at7 .

¡8 The Commission on the Ståtus of Women was first of all a Sub commission subordinate to the
Commission on Human Rights before being upgraded to the status ofa full corimission after tb¡ee
months. It paficipated in the drafting ofdifferent UN documents íncluding the Universal Declaration of
Human Rights. (Hereinafter CSW).

te 
193 u.N, T. S.135 (February 1952).
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and the Conventíon on the Nationality of Married llomenz' are early UN instruments that

identified specific rights of women. The activities of the CSW led to adoption of the

Declaration on the Elimination of Discrimination against ll'omen.2t This was followed

by a series of activities that culminated in adoption of the International Bill of Rights for

women, the Convention on the Elimínation of all Forms of Discrimination against

'17'omen.22 The activities included various UN conferences which effectively focused

attention on the status of women and put women on the intemational human rights

agenda.23 The conferences gradually arrived at the recognition that women's rights are

human rights.24 For example, the Declaration and Programme of Action adopted at the

World Conference on Human Rights held in Vienna emphasised that "[t]he human rights

of women and of the girl child are an inalienable, integral indivisible part of universal

human rights."25

The Optional Protocol to the Convention on the Elimination of All Forms of

Discrimination against [ omen was adopted by the UN General Assembly on 6 October

'o c.A. Res. 1040 (XI); 309 U. N. T. S 65 (1957).
2r G.A Res. 2263, U.N. Doc. A/6716 (196?). The Declaration consolidated all the standards conceming the

rights ofwomen that had been developed until that point.
22 UN Gene¡al Assembly Resolution 34l 180 of l8 December l9?9, entered into force 3 September 1981.

(hereinafter Ilonten's Convenlior). Activities include the Intemational V/omen's Year, 1975 and the
adoption of the UN Decade for Women thereafte¡. As of 20 October 2004, 179 countries had ratified
lhe Women's C onvention.

23 The Teheran world Conference on Human Rights 1968, followed by the lVo¡ld Conference on Women
held in Mexico city in 1975, marked the beginning of the U.N Decade fo¡ Women; the 2"d World
Co¡fe¡ence on Women held in Copenlagen ín 1980; the 3d held in Nairobi in 1985 and the Beijing
Conference in 1995 and mo¡e recently Beijing + 5 and Beijing + l0 in New York in 2000 and 2005
respectively.

2a The activities of noû-govemmental organizations (NGO's) and women's groups ca¡not be under -
estimated in the process. In 1975, over 6000 NGO'S participated in the conference at Mexico city from
133 countries; over ?000 person participated in the NGO forum in Copentragen a¡rd ove¡ 14000

representative from 150 countries participated in the parallel forum for NGO's in Nai¡obi.
Thousands ofNGO's mobilised in support of women's rights in their countries prior to the conferences.

25 Vien¡a Declaration and Programrne ofAction ofthe World Conference on Human Rights,
U.N.Doo.Aa./CONF .l57123 (1993):32 LL.M. 1661, Para. 18.
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1999.26 Two procedures are available under the Optional Protocol'. complaint and

inquiry.27 States that ratify the Optíonal Protocol recognise the competence of the

Committee on the Elimination of Discrimination against Women to consider petitions

from individual women or groups of women who have exhausted all national remedies.

The Optional Protocol also entities the Committee to conduct inquiries into grave or

systematic violations of the Women's Convention.

In recognition of the problem of violence against women, the Special Rapporteur

on Violence against Women was appointed by the Commission on Human Rights in

1994.28 Ht mandate was to consider issues of violence against women and also to

establish procedures to seek information from governments conceming specific cases of

alleged violence. The activities of the UN had the effect of drawing attention to women

within its human rights system.2e

On the African regional front, the initial recognition of the rights of women is

found in the African Charter on Human and People's Ríghts.3o However, the admission

that this provision does not adequately protect the rights of women on the continent led to

appointment of the Special Rapporteur on the Rights of Women in Africa and the

26 a,¡nEs/54l4. entered into force 22 December,2000 (Hereinâfter optional Protocol) available at
http://www.un.org/womenwatch-/da cedadprotocoUtext.htm.

2t Atticles 7 anó 8 of the Optional Protocol.
28 Resolution 1994/45 ofthe Commission on Human Rights, Ms Radhika Coomaraswamy fiom Sri Lanka

\yas appointed in 1994, her mandate was renewed by Resolution 1997/44. Ms. Yakin Erturk has been
the Special Rapporteur since August 2003.

2e For example, the adoption ofthe lrir¿r Anerican Convenlion on the Prevention, Punishment and
Eradication ofViolence Againsl Wonten tn 1995; the explicit inclusion of gender based and sexual

violence as a crime against humanity in Article 7(l) ofthe Slatute ofthe Internstional Críntínql Court.
The Rome Statute of the Intemqtional Ct'intinal CourtU.N.Doc. A/CONF. 183/9 (17 July 1998),

reprinted in 37 I.L.M. 999 (1998) available at http://$.ñ'rv.un.ors/lavicc/statutehomef¡a.htrn. Viev/ed
04/04105.

'o A¡ticle 18 (3) of ¡he Afïican Chqrler.
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eventual drafting and adoption of the Protocol to the African Charter on Human and

Peoples Rights on the Rights of Women ín Africa.3l

Women in Africa, as in other parts of the world, however continue to face

discrimination and marginalisation in spite of the above. The need for concerted action to

accelerate the practical improvement of the status of women cannot be over-emphasised.

The effort of the women's movement has been and remains significant in the search for

protection of women's rights. The philosophical basis of women's rights is traced in

order to lay the foundation for African women's rights jurisprudence. Feminist theories

of women's rights are explored, highlighting the relevance of these theories to the

African societies and the conception of human rights of women in Afüca. 32

4.3 Philosophical Basis of Women's Rights

Women's search for equality and non-discrimination pre-dates modem

conceptions of rights. Historically, women suffered deprivations that have no bearing to

their social contribution or their capabilities. Women have responded to this deprivation

and subordination by working collectively on women's rights. Although there is no

universal definition, such collective action and belief is understood as feminism. No

single definition can be ascribed to the term feminism. It takes on different meanings in

different contexts, whether as an ideology or philosophy. Notwithstanding the problem

associated with definition, feminism broadly describes all movements and activism that

strive to end oppression of women and equalise their position with men.

Traditionally, law, by omission or commission, has discriminated against women,

ignoring the realities of women's life experiences. Feminist jurisprudence has sought to

rr Mrs. Julie¡¡e Ondziel-Gnelenga was appointed Special Rapporteur on the Rights of Women.
t'A¡ticle I (3) and Article 56 of the Chørter of the United Nations , I U. N. T. S. xvi; Can T.S. 7 ofJune
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address this problem. Feminist theorists share a view that much of women's experiences

have been omitted in the standard legal scholarly and popular descriptions of the world.33

Though there is no consensus regarding what constitutes feminist jurisprudence, the

earliest writings on the situation of women recognised the systematic oppression of

women.3n An example of such writings is Mary Wollstonecraft's book, A Itindication of

the Rights of llomen.3s According to Catharine MacKinnon, feminist jurisprudence is an

"analysis of the law from the perspective of all women."36 This definition is misleading,

being too simplistic since there is no single monolithic women's view. To Patricia Smith,

feminist jurisprudence is "the analysis and critique of the law as a patriarchal

organizalion."31 Patriarchy is a form of hierarchical structure that characterises many

human societies. Under the hierarchical structure, women are subordinate to men. The

nature and interests of women are formulated and determined by men.

Different strands of feminism have emerged to attempt to improve the status of

women. The earliest feminist writings can be haced to the liberal tradition as exemplified

by Mary Wollstonecraft's book.38 Liberal feminist see all human beings as equal and

deserving of equal treatment. Essentially, law to them is gender blind and equality may

1945 (hereinafter, W Charter).
33 M.D.A. Freeman , Lloyds Introduction to Jurisprudence (London: S\¡,eet Maxwell, 1996) at 1027 .

3a kitings by Abigail Adams and Mary Wollstoneoraft.
3t Mury wollstone crafr, A Vindication of the Righß of lfomen, vith Strictures on Politicql and Morql

Jaå,¡'ects (London: John Johnson,l794) Cited in B. Baines, and R. Rubio-Marin, The Gender of
Constitutional Jurisprvdence (New York: Cambridge University Press, 2005) at 2. See also Mary
'Wollstonecraft, A Yindication of the Rights of Woman, With Strictures on Moral and political Subjects,
iii-viii (Philadelphia: William Gibbons, 1792) in Carol E. Lockwood, D.B. Magraw, M.F. Spring, and
S.I. Strong (eds.), I'he Intemalional Human Rights of lltomen: Inslrunents of Change (AmericanBar
Association, 1998 In 1776, Abigail Adarns had urged for the recognition of the rights of
Women. "Lette¡ from Abigail Adams to John Adams" ( March 31, 1776), reprinted ìn Adams Family
Correspondence 37 0 (L.H. Butterfield ed., 1963). (Hereinafter Insfiument of Change).

36 P. Smith, ied¡, Fera inist Jurisprudence (New York: Oxford University Press, 1993) at 3.
37 Cited io P. Smith, ¡å¡d; D. L . Rhode, Feminist Critical Theories (1990) 42 Stanford Law Review

617 ( She argues that what unites feminist legal theorists is a beliefthat society and necessarily the legal
order is patriarchal).
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be achieved simply by removing all formal barriers to provide equal opportunity for all.3e

The removal of legal restrictions, however, in most cases has not led to equality ass

envisioned by liberal notion of equal opportunity. Thus, more recently, modem liberal

feminist attempts to resolve shortcomings by seeking to re-structure state institutions to

be more supportive of family needs.ao

Radical feminists on the other hand view patriarchy as molding our thoughts and

attitudes; and the only way to change the position of women is to change the way we

think about gender itself. The focus of radical feminism is on the domination of women

by men through the social construction of gender within patriarcþ.ar For them the

solution to the oppression of women is to reverse the institutional structures of

domination and to reconstruct gender and eliminating patriarchy.a2

The Marxist and Socialist feminist believes that the construction of gender is not

the primary issue. To them, equality for women is not possible in a class- based society

established on basic principles of private property and exploitation of the powerless. To

the Marxist feminist, the oppression of women originated with the emergence of male

control over wealth, that is, inhoduction ofcapitalism and private property which divided

the world into private and public spheres of life, relegating women to the non-economic

private sphere, devaluing that sphere and making it powerless. Thus, in order to relieve

women from oppression, the capitalist system, whereby the non-economic private domain

38 P. Smith, saprz note 36 at 98-102.
3e This is the Aristotelian model ofequality. It refers to úe heatment of like pe¡sons alike and unlike

persons unlike or the "similarly sih¡ated persons" approach. This model does not acknowledge the
diffe¡ence between the sexes. See, Ann C. Scales "The Emergence of Femi¡ist Jurisprudence: A:r
Essay" in P. Smíth, saprz note 34.

ao P. S-ith, rrpro note 36 at 5.
at 1á¡d. Social construction of gender refers to the division of gender into different roles for men and

women.
42 Ibid.
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of women is devalued, must be replaced by a socialist system in which no class will be

economically dependent or exploited by any other.

The poshmodem feminists associated with the critical legal studies movement

deny that categorical, abstract theories, derived through reason and assumptions about

human nature, can serve as the foundation of knowledge. They claim there is no single

answer or truth that will organise all issues and lead to a single reformative shategy. The

post-modem feminists see no single answer to the oppression of women and require

contextual judgments rather than abshact rules and generalisations to attack the

oppression. According to Deborah Rïode, "[s]uch an approach demands that feminists

shift self-consciously among needs to acknowledge both distinctiveness and commonality

between sexes and unity and diversity among their members." Solution to the problems

faced by women should be tailored towards the concrete experiences of actual people and

not mere abstractions.a3

Similarly, the pragmatic feminists follow the legal realist hadition. They focus on

the function ofthe courts to analyze law and legal reasoning in a practical, personal and

contextual manner that rejects traditional abstract categories, dichotomies, and the

conceptual pretensions of the logical analysis of law.aa According to Gilligan, women and

men undergo different moral development. The predominant moral attitude of men she

calls the ethic ofjustice, which concentrates on abstract rules, principles and rights; while

the predominant moral attitude of women she calls the ethic of care.as The relational

feminists, a strand of pragmatists, influenced by Carol Gilligan in her book,In a Dffirent

43 lbid., at 6.4 lb¡d., ut7.
ot lbid.



Voice, argae that women should not be fitted into the men's norm; rather, institutions

should be changed to accommodate the value and values of women.a6

Although Patricia Hill Collins agrees that there is a need to reject patriarchy, she

identifies her type of feminism as black feminism, which she defines "as a process of

self-conscious struggle that empowers women and men to actualize a humanist vision of

community.'/? Reflective of her African-American background, she sets out to re-

articulate and re-construct a feminist ideology that dismantles the conceptual apparatus of

the dominant group and leads to equality for black women and men in relation to each

other and to the dominant society,

On the African continent, the Women in Law in Southem Africa (WLSA) has

challenged the modemist paradigm that confers 'superior' law status to modem law,

while projecting customary law as unprogressive, the bane of women.a8 The WLSA sees

the starting point of a legitimate women's law project in Africa to be customary law.

They contend that most women in African communities accept it as the legitimate law

over their lives, though feminists are not unmindful of the fact that customary law has

been exploited for the subordination of women.ae

Lesley Amede Obiora, an Associate Professor of Law at the University of

Arizona, proposed an altemative discourse from the usual "inclination to ftame inquiry in

o6 cited itr P. Smith, iå¡d., at 7.
o7 Patricia Hill Collns, Black Feminist Thought: Knowledge Consciousness and the Polilics oÍ

Empowerment. Peßpectives in Gender, Volume 2 (New York: Routledge, 1991) at 39.
a8 A. A¡mstrong, "Rethinking Customary Larv in Southern Africa: What Relevance for Action," WLSA

Newsletter, Vol.7, No. I cited in Ayo V. Atsenuwa, Fe¿,ir¡¡st Jurísprudence: An Int,'oduction,
(Florence and Lambard (Nig) Ltd, 2001) at 135.

ne M. Mandani, Citizen and Subject: Contenporary Africa and the Legacy ofLate Coloniqlßm (Princetoî:
Princeton University Press, 1996). This school of thought skeptical of not only customary law but
also customs and traditions which are open to manipulation and distortion by those who desire to so use

them, such as colonialism and apartheid regimes and manipulation by opportunistic powerful men
seeking to enfench themselves in positions ofdominance.
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terms of women's powerlessness and patriarchal oppression."50 According to her, 'tather

than merely denouncing culture as an invariably patriarchal institution, can we begin to

refocus attention on the positive roles and potentialities of culture or rather on how to

hamess and cultivate indigenous resources and cultures for the purposes of advancing the

statuses, roles and rights of women."

Furthermore, intersectionality of different factors on the lives women is

recognised by African feminists. According to Ayo Atsenuwa:

Women are hardly, just women. Age, religion, ethnicity, marital
status, relation to the family are all factors which determine a

woman's identity (ies) and status. Customary law does not relate
to r,vomen indiscriminately to the extent that it does not relate to
women simpliciter. Rather, it relates in particular contexts to one
or more of the multiple identities women inhabit and often women's
other identities eclipse their gender identity. Thus, the status and
power of a woman as a mother-in- law or sister- inlaw is not
shared by a woman as a daughter-in-law. Also, a woman's
status and power as a wife is often significantly affected by
whether she has children and the age ofher children.)l

Despite the differences expressed by the strands of feminists ideas highlighted

above, a uniffing thread identifable among feminists is the attempt to represent the

commonality of fundamental values without misrepresenting the plurality of

experiences.s2 Open dialogue that allows the expression of dive¡se views and gives

particular attention to views not usually heard, is encouraged. Feminist jurisprudence

aims to represent women's side of things and agree on the rejection of pahiarchy.

Feminists argue against "oppression, disadvantage, domination and discrimination"s3

so L. A Obiora, 
",,p 

ra note lO at 213t' A. V. Atsenuwa, ibíd at 137.
5' Smith, P., srprz note 36 at J.
s3 Íhìd 

^t5
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They reject the existence of a monolithic "women's experience" and acknowledge that

different women's experiences affect gender differently.5a

Women in Africa face struggles similar to other women elsewhere but

compounded by ingrained cultural practices. Paradoxically, many African cultural

practices are regarded as conkary to the principles of human rights. These practices are

condemned and derided to the point of sensationalism by westem interests, including

feminists. This situation has had considerable repercussion on such practices.

Contributions to feminist studies as exemplified above have raised the concem about

"whose feminist agenda" is being promoted. This position was succinctly acknowledged

by Mutua as follows:

While the West is presented as the c¡adle of the feminist movement,
countries in the South have been constructed as steeped in traditions
and practices that are harmful to women. s5

Attention to African culture has been sensational, pahonising and many times

insensitive, resulting in antagonism and reactionary defense and protection of these

customs. Efforts aimed at eliminating these practices, perceived as negative by

indigenous feminists of Afücan extraction, are labeled as "anti African, Westem

imperialist and feminist inspired."56 This attitude encourages a negative conception of

feminism within many African societies. The different shands of feminism, however,

remain invaluable not only in drawing attention to the oppression of women generally but

in serving as a foundation upon which a theory for the protection of the rights of women

in African can be built.

5a The interaction ofother facets ofexperience such as race and class impact women differently. See for
example, A. P. Harris, "Race and Essentialism in Legal Theory," at382. (She criticizes the
categorisation ofall women as white women devoid ofrace or class as gender essentialism.)

5s Mutua, M., .l'Iørn an Rights: A Political and Cultural A'ifique (Phsladelphia: University of
Pennsylvania Press, 2002) ar 24.
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4.4 African Women in Context

The history of Sub-Saharan Africa has been drawn mostly from foreigners and

oral haditions; therefore a cautionary approach must be maintained in making

generalisations. Indeed, the size of the continent, the diversity and complexity of the

people and their distinct economies and historical cultures makes a uniform history

impossible or futile. However, most African history can be divided into the pre-colonial,

colonial and post-independence periods, all ofwhich exhibit different features.

Two organizational paradigms featured prominently in pre-colonial African

societies: the kingdoms or centralised societies, and the less cenhalised societies based on

age-grade or kinship systems.sT In many African societies during the pre-colonial era,

women often had their roles set out, whether as mothers, wives, subsistence farmers or

market women; and they made their contributions to the development of their societies

individually and communally.

The colonial era and its "civilizing" mission brought with it the legal regime of

the colonialists. Two methods of administration were evident during this period: the

assimilation policy and the indirect rule. The former was employed in French colonies,

while the British adopted the latter. In some places, the colonialist attempted to replace

the indigenous laws and customs, while in others, legal dualism was maintained whereby

African customs and laws were applied along with the received colonial or civil laws.

The civil law was mainly applicable to the colonialists, while customary laws were

56 Green, D., Gender l/iolence in Af ica: African Women's Responses (New York: St. Martin's
Press, 1999) at 44.

5? Examples ofthe centralised kingdoms include the Yoruba, Benin and Ashanti kingdoms of West Africa,
while examples ofthe less cent¡alised societies include the Akamba of East Africa and the Igbo of rüest

Africa.
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applicable to the "natives." Customary laws that did not conform to the received law

were adjudged repugnant to natural justice, equity and good conscience by the courts.s8

The role of women in these societies was mainly that of the mother and the wife,

subordinated in political and social organisations, though a few exceptions existed where

women assumed influential positions as a result of their economic or political prowess.se

Women generally had no right to inheritance or to contract in their own names, and

basically remained under the guardianship of a male member of the family. Though the

modem notion of human rights as elaborated in intemational human rights instruments

were not known in pre-colonial Africa, there existed strands of rights, even if not so

called.60 The fact that there existed at the time, practices inimical to human rights was

not peculiar to Africa.

The colonial powers intensified the subordination of women by their policies.6l

The traditional political structures were completely abandoned or distorted, to sweep

away any female participation in the handling of local power and administration.62

Although in some parts of sub-Saharan Africa, such as Nigeria, women became

The repugnancy test was the offìcial colonial govemment requirement in Nigeria that a customary law or
tradition, to be enforced, must be neither repugnant to naturaljustice, equity and good conscience, nor
contrary to any ofüoial law; and this remâined the criteria for determining the applicability of
customary law. For example in the Nigerial case on Okonkwo v. Okagbue and 2 ot¡eö 12 SCNJ 1994,

89, the issue was whether or not the I'r and 2od defendant (sisters ofthe plaintifPs late father) could
marry a wife for the plaintifPs late father after the father's death. The defendants claim that their
custom entitled them to do so, but the Supreme Court ofNigeria declared the custom repugnant to
natural justice and thus void.
For example, Madam Tinubu ofLagos in the nineteenth century and Queen Amina ofZaria in the
eighteenth century, both in West AÈica.

Makau Mutua, supr? note 55 at cap. 3 (for a discussion ofsome pre-colonial A.frican society's
conception of human rights).

For examples, the introduction ofpolicies conside¡ed adverse to their welfare led to the Aba women's
war of 1929. See, Paula C. Jobmon and Leslye Amede Obiora, "Human Rights S¡mposium: Panel
Discussion How Does the Universal Declaration of Human Rights Protect Africa Women?" (Spring,
1999) 26 Syracuse J. Int'l L. & Com. 195 at 208.
M. Ogundipe-Leslie, "Afücan Women, Culture a¡d A¡other Development" in James, S.M, and Busia,
A. P. 4., Theorizing Black Feninisn: The Visionaty Pragntøtisnt of Black lltomen (l{ew York:

59

60

6l

62
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enfranchised, participation in public life and decision-making remained minimal, due to

colonial policies.63 Male dominated structures and attitudes of male superiority and

female exclusion was entrenched by the colonialists.6a Whe¡e customary laws govemed

family relations, the communal system provided safeguards and protection for women;

but the break down of these systems lead to further subjugation of women. Neo-

colonialism persists in post-colonial Africa, with many African states maintaining the

colonial apparatus to a large extent.

Whether in the pre-colonial, colonial or post-colonial periods, customs, traditions

and customary laws continue to feature substantially in the lives of African women.

Customary law was administered along side the received law of the colonialists. Colonial

law led to displacement of the communal system and stagnation of customary law leaving

women without some of the supports that were traditionally part of the customary system.

For example, the extended family system that held families together is now largely being

abandoned. Traditional practices that evolved initially to preserve societal cohesion

became stagnant and negatively permeate family law, inleritance law and property law.

As earlier noted post-colonial govemments in Africa held on tightly to their newly

acquired power and paid minimum attention to human rights issues or violation ofrights.

Increasingly, human rights awareness began to build as a result of oppressive and

repressive autocratic govemment in many parts of Africa; and many states witnessed a

proliferation of non- governmental organizations (NGO) seeking to end human rights

violations and institute democracy.

Routledge, 1993) at 108 -109.
ó3 The education policy limited women to certain profession, such as nuning ard teaching.fl M. Ogundipe-Le slie, supra rlote 62
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International human rights law as contained in different instruments obliges

govefirments to guarantee rights of citizens to participate in the cultural life of their

communities.6s Other instruments require states to modifu or abolish through legislation,

customs and practices which discriminate against lvomen.u6 The apparent disparities in

these two positions typiS the tension between universality and relativity of human rights

in Afüca.

4,5 Redressing the Disparity: Universal or Relative Rights in the Àfrican Context

The most profound difference between the modem conception of human rights

and the African perspective remain the quest for individual autonomy in the west and

communitarian ideals prevalent in Afücan societies. This is one of the areas that raise

tension within the human rights discourse. At one end of the spectrum is the

'universalist" who asserts that the UDHR and related norms are truly universal and

therefore subject to no debate.ó7 At the other end, is the "relativist" who asserts that all

human rights standards must be subjected to local conditions, culture and other contexts

Both extremist views have had consequences on the promotion and protection of rights

specifically within the context of human rights in Afüca.68

The African Charter, for example, emphasises tradition and culture, and

recognizes the intemational human rights norm at the same time. The Preamble to the

A¡ticle I 5 ( I ) (a) of the ICð,'C,R provides that States Parties to the Covenant recognize the rights of
everyone to "take part in cultuml life."
Article 2 (f) of the ll/omen's Conventior¡ obligates States to undertake "to tâke appropriate measures,

including legislation, to modifu or abolish existing laws, regulations , customs and praclices which
constitute discriminâtion against rvomen.

ó7 Part of this argument also asserts that human rights are individual rights only and not collective rights.
68 The universalist approach seeks to impose rights without sensitivity to the culture ofothers; itfails to

recognize the economic, social and cultural rights as well as group rights as "genuine" human rights.
This approach arouses negative response to the rights discourse specifically ûom developing countries.
The relativist approach, lvhich is essentially posited to counter the former, tends to hide behind the veil
ofculhrre to perpetuate violations ofhuman rights.

ó5

66
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Afrícan Charter requires state parties to take into consideration "the virtues of their

historical tradition and the values of African civilization which should inspire and

characterize their reflection on the concept of human and peoples' rights." On the right to

education the African Charter provides that "fE]very individual may freely take part in

the cultural life of his community" and that the "promotion and protection of morals and

traditional values recognized by the community shall be the duty of the State."6eOn the

other hand, the African Charter seeks to "eliminate discrimination against women and

ensure their protection as stipulated in intemational declarations and conventions."T0

Disparities exist between customary laws and cultural practices in Africa and

intemational and regional instruments, national laws and constitutional guarantees. The

weight of this tension has a bearing on women's rights in Africa. The ¡etention of

patriarchal dominance within the African society makes it difficult for women to exercise

their rights. How do we reconcile culture with intemational human rights norms?7l

Although gender is described as a social construct that cuts across cultures, it

remains a basis for discrimination. According to Catharine MacKinnon, "[G]ender, cross-

culturally, was found to be a leamed quality, an acquired status, with qualities that vary

independent ofbiology and an ideology that attributes them to nature."?2 Culture itself is

a dynamic concept intertwined with many variables, such as history, religion, philosophy,

language, politics, environmental factors and economics.T3 It encapsulates the totality ofa

people's way of life and is expressed as follows:

óe A¡ticle 17 (2) and (3) ofthe African Charter respectively.
70 Atticle 18 (3) ibid.
7r U.O¡i Umozurike, The African Charter on Human qnd Peoples' Rights (Martinus NijhoffPublishers,

1997) [attest to the fact that some Af¡ican traditions support discrimination which includes inheritance
and p¡operty ownership.]

?2 
Quoted in P. Smitlì srpr¿ note 36 at 6.

?3 M. Mutua, srpra note 55 at22.
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Culture represents the accumulation of a people's wisdom and
thus their identity, it is real and without it a people is without
a name, rudderless, and tom from its moorings. In this sense,

culture is a set oflocal truths which serve as a guide for
life's many pursuits in a society.Ta

Cultural noñns are more important to many people than constitutional or national law.

According to Radhika Coomaraswamy, any effort to improve the status of women must

pay attention to the relationship between culture and gender equality.Ts Therefore, the

one-dimensional and linear perception of culture by some feminists of westem extraction

misses the point and fails to realise that "it is virtually impossible to understand gender

relations outside the context in which they occur,"T6especially in Africa.

Women are subordinated in almost all societies of the world, but it is the severity

of the repression that varies in time and space. The "reductionist documentations of

African women's woes and litanies are common place,"11 and many scholarly works tend

to give the impression of an irredeemably savage existence in Africa where women

cannot even conceive of rights.?8 The heatment of cultural differences with respect and

sensitivity, openness and dialogue remains the only option for truly acceptable women's

rights jurisprudence. According to Maluwa:

We must be mindful of the pitfalls inherent in the blind
universalization ofthe rights rhetoric of human rights and

democracy that does not take account of the cultural
sensitivities of particular communities. However, we should
also be careful not to allow the deployment of culture as a

shield against legitimate demands for the recognition of what

'o lbid.
75 Radhika Coomaraswamy, Critical Issues Confronting Com¡nonwealth Women in the Area of Human

Rights: A Commonwealth Sec¡eta¡iat Paper, 6 Commonwealth Minjsterial Women's Affairs Meeting,
New Delhi, lndia 2000,Para.22.

7u 
P. C. Jobo.oo *d L. A. Obiora, "Human Rights Slmposium: Panel Discussion, How does the Universal
Declaration of Human Rights Protect African Women? Spring,1999,26 Syracuse J. Int'I. L.& Com.
195 at2l3.

77 L. A Obio¡a. søpra note lO at 207
78 lbid at2o'1.'
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are truly universalizable rights that reside in our shared
experiences as members of the common human family, inespective
ofdifferences in cultural or geographical localities.Te

Critics of intemational human rights law express the view that the application of

human rights thrive on the use of a double standard.so The present women's rights

landscape is particularly characterised by value judgrnents and double standards.

Whatever originates in the west is seen as good and acceptable, while the cultural

practices of developing countries, such as Afäca are regarded as backward and of no

value.sì For example, while female circumcision, coûrmon in the developing world, is

condemned as a violation ofhuman rights, breast augmentation is classified as a form of

modification of a sexual organ that is acceptable.s2 Feminist jurisprudence should begin

to take a non-prejudiced view of women's rights from the African woman's perspective.

The prevailing tendency of demonisation of non-westem cultures as being worthless has

not served to change the culture. The point is to ensure that "cultural values are not

interpreted and applied in ways that seek to justiff discrimination against women or to

prevent them from enjoying their rights equally with men."83

What is the effect of the attempt by the African Charter to balance cultural

relativism with universalism of human rights? What does placing emphasis on

communalism rather than individualism portend fo¡ African women? 84 For example, the

?e T. Maluwa, "Irnplementing the Principle ofGender Equality Through the Law: Some f¿ssons from
Southern Africa" http://wrvw.unl.ed./humanR./pubs/HRHD malurva.pdf. Last visited l0/06/05.

80 lård. ¡Argued for the adoption ofa single standard in the ethical and legal evaluation ofcultural
practices]. The tendency is for the west to focus on the human rights violations in developing countries
while dovn playing violations within thei¡ countries.

8l N. Bamey Pityana "The Challenge of Culh:¡e For Human Righs in Africa: The Africa¡ Charter in a
Comparative Context" in M.D. Evans and R. Munay (eds.), suprq îote l0 at 225[ he contends that
no culture can sit in moral judgment over others, as not all cul res are uniformly good or bad] .

82 For a discussion ofthis view, see E. Grarde, supra nole 12.
83 T. Maluwa, supra note ?9.
8a N. J Udombana, "Between Promise and Perfonnance: Revisiting States' Obligations Under the African
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African Charter imposes on the individual the duty "[T]o preserve and shengthen

positive African cultural values in his ¡elation with others.. .." The ambiguity of this and

similar provisions is apparent since perimeters for determining which values are positive

or negative are not given.8s

Some writers have been radical in rejecting any form of culture that deviates from

that of the west, while others suggest a cautionary approach to total rejection of non-

westem culture. Julie Dimauro, of the latter school of thought, argues that "intemational

activists should adopt a weak cultural relativism, that both recognises as valid those

universal human rights contained in widely accepted intemational instruments and

permits limited local autonomy in the amelioration of human rights abuses."86

Accordingly, rather than merely denouncing culture as an invariably patriarchal

institution, it is suggested that we begin to re-focus attention on the positive roles and

potentialities of culture or rather than on how to hamess and cultivate indigenous

resources and cultures for the purposes of advancing the status, roles and rights of

*omen.tt

The issue of female genital surgeries or cuttings is often used as an example of the

tension between univeralism and relativism. Those who condem¡ these practices are

regarded as ethnocentric. They are accused of unnecessary sensationalisation which

further marginalises women and perpetuates the porhayal of non-westem cultures as

Human fughts Charte¡r'40 Stan. J. Int'I.L.105 at 112 [" 4 synthesis ofunive¡sal and African elements"]
at 112.

E5låid. 
¡Udombana gives a plausible interpretation to be "that the Charter favors African rights to the

extent that they do not collide with universal principle."
86 J. Dimauro, " Toward a More Effective Guara¡tee of Women's Human Rights: A Multicultural

Dialogue in lntemational Law" 17 Women's Rights L. Rep. 333 Summer 1996 at 335 ( She advocates a

multicultural dialogue and shared search for strâtegies that involves those affected by the culturÐ.
82 P. C. Johnson and L. A. Obiora, søpranole76.
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'1¡ncivilized."88 Attaining a mid-way position between the universalist and the relativist

approach has been advocated by many African scholars. Accordingly, the search for a

truly universal human rights must be grounded in the cultural legitimacy of the rights,

through inclusion and cultural dialogue.se To support this position, Evelyn Ankumah

posited that:

. . . while proponents of an Afücan human rights jurisprudence ascribe
to the universality of human rights it is important not to confuse
universality with uniformity. Due regard should be given to different
traditions and philosophical backgrounds which complement and
enrich the notion of human rights.eo

A sensitive approach should be maintained in order to achieve progress in women's

rights protection. One cannot but agree with Bennett that:

. .. [human] [R]ights are adoptable. [They] must be moulded by the
exigencies of local culture. [Culture] are even more amenable to
compromise. Like bills ofrights, they too are constantly changing,
both in reaction to extrinsic forces and through the dynamics ofcultural
conflict.

Attempts have been made to resolve the problem ofbalancing international human rights

law with traditional and cultural practices by courts at the national level. Two approaches

are observable. Some countries attempt to incorporate culture into their domestic law and

national constitutions, with the proviso that cultural claims do not have priority over the

EE D. Green, 
"rpru 

note 56 at 18.
8e An 'Naim, ''Iowa¡ds a Cross-Cultural Approach", søpra note 65 at 59 [He advocates the need to

develop terbniques for internal cultural discourse and cross-culhrral dialogue, and to rvo¡k toward
establishing general conditions conducive to constructive discourse and dialogue. He argues that 'tnless
intemational have sufficient legitimacy within particular cultures and traditions, their implementation
will be thwarted, particularly at the domestic level, but also at the regional and intemational level"] .s E. A¡rkumah, The Afrícan Contmission on Hunwn and People' s Rights: Practice and Procedure, ('lhe
Hague/London: Martinus NijhoffPublishers, 1996) at 34.
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claims of equality under intemational law.el Others immunise some traditional and

cultural practices or aspects of customary law fíom constitutional review. e2

4,6 Challenges to Developing Women's Human Rights Jurisprudence in Africa

The fact that intemational human rights norms set the standard for regional and

domestic application is apparent. Intemational and regional norms without domestic

application are futile. African nations have acceded to intemational human rights norms

and are obligated to enfo¡ce them within national jurisdictions. Women's rights are

particularly susceptible to relativist contextualisation in Afüca.e3 This part examines the

impact of these intemational human rights norms on the interpretation of women's human

rights within domestic or national courts in Afüca. It focuses on judicial interpretation

and response to women's rights by domestic courts and assesses the practice in domestic

courts in order to determine the existing reality.

Domestic courts within Africa have adjudicated matters on inheritance, property

rights, marriage and divorce, among others, but many times, the courts do not link such

matters with the rights of women, discrimination and gender equality. Courts that

recognise these issues sometimes uphold the rights of women while others uphold

customary laws and traditional practices. The vastness of the African continent will not

allow for a thorough study, country by country; therefo¡e this part focuses predominantly

er Section 30 and 31 of the Constitution of South Africa protects language and culture; cultural, religious
and linguistic communities. See also Sec¡ion 27 of the Cqnadian Chørter of Righls and Frcedom, which
provides that the Charter shall "be interpreted in a manner consistent with the preservation and
enhancement of the multicultural heritage of Canadians.

e2 The Constitution ofKenya prohibits gende¡ discrimination but these protections do not apply to laws
relali¡g to marriage, divorce, inieritance and other aspecls ofcustomary family law which cannot be
challenged constitutionally even when the rights ofwomen are violated. The Kenyan Constih.ltion is
presently under review.

e3 M. A. Ad¡ami, "African Courts, International Law and Comparative Case: Chimera or Emerging
Human Rights Jurisprudence," 24 Mich. J. Infl L.103 (Fall2002) at 165.
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on cases decided by courts in Anglophone common law countries in sub-Saharan Africa,

particularly in Southem AÍÌica and Nigeria.

The development of women's human rights jurisprudence at the regional level has

been almost non existent.ea The reasons for this situation may include the high level of

illiteracy among African women, lack of awareness of rights, inaccessibility of the

regional system to women, in terms of the cost to exïaust domestic remedies before

being eligible to proceed to the regional level. Though the African Commission has

important role to play, until complaints are received by it, interpretation of the provisions

relating to women and the development of regional jurisprudence on women's rights is

impossible.

Growing jurisprudential support for applying intemational standards in the

domestic jurisdiction of common law countries was illushated by the judicial colloquia in

Asia in 1988 and Africa in 1989.es The Bangalore Principles and the Harare Declaration

on Human fughts advocate the use of intemational human rights norms to resolve

ambiguities or uncertainties in national constitutions and legislation and to fill gaps in the

common law. The Principles recognise the need for education of judges, lawyers and

litigants to ensure their awareness of applicable intemational human rights standards

The relationship between intemational law and national law determines the level

of applicability of intemational human rights law at the domestic level. The object and

purpose of human rights law is essentially to bring the domestic laws of state parties to

e4 E. A. Ankumah, supra tote 90 al154. The Africa¡ Commission has not had an opportunity to
decide on any communication or complaint that focus on women's rights. The only decisions that exist
on the regional level involve war crimes such as those decided by the Intemational Criminal Tribunal
for Rwanda.

e5 Thejudicial colloquium held in Bangalore in 1988 a¡d Harare in 1989. "The Bangalore Principles on the
Domestic Application of lntemational Human Rights Norms," 14 Commonwealth L. Bull. I 196.
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the standards agleed upon at the intemational or regional level. Intemational law may be

made applicable within domestic jurisdictions, essentially through both formal and

informal methods.

From the formal perspective, the application and interpretation of intemational

law principles depend on the modes of implementation of treaties. Two theories, the

monist and dualist theories are propounded to explain the relationship between

intemational law and national law. According to the monist theory, intemational law

automatically becomes part of the national law, thus a single legal order that includes

intemational law is presumed superior to national law.e6 Under the dualist theory, there is

a separation of international law and national law. For a national legal system to give

effect to intemational law, such laws must be incotporated into domestic law by the

legislature. The South Afücan Constitution in Section 231(4), for example, provides that:

Any intemational agreement becomes law in the Republic when it
is enacted into law by national legislation; but a self- executing
provision of an agreement that has been approved by Parliament is
law in the Republic unless it is inconsistent with the Constitution
or an Act of Parliament.eT

The South African Constitution however proceeds to provide in Section 233 that:

When interpreting any legislation, every court must prefer any
reasonable interpretation of legislation that is consistent with
intemational law over any altemative interpretation that is
inconsistent with intemational law.

The provisions read together encourage the active use of intemational law as a guide to

interpretation oflaw within domestic courts.

Ian Brownlie, Pnlciples ofPublic Internalional Lqw 6Ã ed., (Oxford; England: Clarendon Press; New
York: Oxfo¡d University Press, 2002).

Constitution of the Republic ofSouth Africa|996, Act 108 of 1996, adopted on 8 May 1999 and
amended l l October 1996 by the Constituent Assembly. Available at
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Many African nations have incorporated international human rights norms into

their constitutional and legislative framework; but the existence of a positive legal

framework for women's rights does not automatically give effect to rights of women. It,

however, legitimises women's claims for rights and makes possible "women's

transformation from passive beneficiaries to active claimants."es

Informal application of intemational law occurs when an intemational norm has

attained the status of customary intemational law. Although unwritten, it is reflected in

state practice and the intemational community a$ees that such practice is required by

law. With relevance to Africa, the informal application of intemational law is important,

due to the complacency of govemments to incorporate intemational human rights law

into their national legislation. Complacency has the effect of imposing limitations on the

application of intemational law in domestic courts.

Nevertheless, enforcement of intemational human rights domestically has some

advantages over the regional level. First, the domestic court is close to the parties

geographically; secondly, the decision at the domestic court may be more readily

accepted as a political matter than a ruling of an intemational court would be; and thirdly,

domestic courts may be better known and more accessible than the various bodies

charged with enforcing obligations under intemational treaties.ee Only Nigeria has

enacted legislation to incorporate lhe African Charter into its national lawloo and, as

noted earlier, the South African Constitution mandates courts to take intemational law

2005 (Hereinafter ,So uth Af ican Constitulion).
e8 L. Landsberg- Lewis, (ed.) Blingr'rg Equality Home: Inplementing the Convention on lhe

Elimination of Discriminatíon Against Women. (UnitedNations Development Fund for Women
(UNI¡EM), 1998) at 9.s C. E. Lockwood , el al,Instrument of Change suprø note35, at324.

tN Aftican Charter on Human and People's Righls (Ratifcalion ønd Enforcemenl) Acl Cap. t0, Laws of
the Fede¡ation of Nigeria 1990.
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into consideration when inte¡preting its Bill of Rights, From decisions in some of the

cases to be highlighted, some African courts have overcome the technical obstacle that

non-incorporation would normally be expected to impose.l0r

Intemational human rights norms have not been consistently applied in domestic

coufs in Africa. In most cases, the focus most often is on constitutional guarantees

where they exist. In many Anglophone coÍrnon law countries of Africa, the principles of

non-discrimination and equality are ensh¡ined in national constitutions and often times

the domestic courts do not have to venture into the intemational arena in order to apply

human rights norms. Due to the low number of women's human rights decisions within

domestic courts, the trends observable in the developing jurisprudence in some countries

of Africa will be hightighted.

4.6.1 Uphotding Culture and Customary Laìü

The bifurcated judiciaries that characterise the legal system in most of Africa have

had an impact on the way courts interpret women's rights within domestic courts. The

civil courts exercise wide discretion on customary laws and customs about which they

often have limited knowledge. They also have discretion over what legal norms they will

apply. In some cases these courts directly exclude the application of international human

rights norms and even constitutional guarantees of rights, Instructive in this regard is the

decision ofthe Nigerian Court in Akinubi v. Akinubi. t02

In that case, Mrs. Rufus, a widow with five children was married under

customary law. Her husband died intestate and left a building which was let out to a bank.

r0r For example, the transjudicial model of incorporation of intemational law and comparative case law in
domestic courts rega¡dless ofthe binding or non-binding status of their sources has been advocated.
Anne -Marie Slaughter, "A Typology ofTransjudicial Communication" 29 U. Rich. L. Rev. 99 (1994)

[The founding p¡oponent of this approach].
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After his death, the deceased's brothers obtained letters of administration in respect ofhis

estate. The widow attempted to obtain an injunction to stop the brothers from

administering the estate. The High Court held that she had no locus to institute the action

because by customary law she is part ofher husband's estate and cannot be appointed to

administer the estate. This decision was upheld by both the Court of Appeal and the

Supreme Court of Nigeria.

The Supreme Court in arriving at its decision held that:

It is a well settled rule of native law and custom of the Yoruba
that a wife could not inherit her husband's property. Indeed
under the Yoruba customary law, a widow on intestacy is regarded
as part of the estate of the deceased family. She should neither be
entitled to apply for a grant of letters of administration nor appointment
as a co adminishator.

The Court made no reference to the constitutional protection of freedom from

discrimination and equality contained in section 42 of the Nigerian Constitution but

merely took judicial notice of outdated customary law that did not give consideration to

modem day realities. The inlerent flexibility and responsive nature of customary law are

ignored in cases such as this whe¡e the courts create "rigid rules embedded in judicial

decisions and statutes, which have lost the characteristics of dynamism and adaptability

which distinguish the Afíican custom."r03 This situation is made worse where a

constitution gives preference to customary law over the Bill of Rights as was illushated

infhe case of Magaya v. Magaya.toa

'o'z (1997) NWLR at 144.
to' T. l.Ihlapo, "Indigenous Law and Gender in South Africa: Taking Human Rights and Cultural Diversity

Seriously," Third \Vorld Legal Stud., L994 -1995 at 53.

'* ¡uel1 rlnc :s1ztnt.¡
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Mr Magaya, a Zimbabwean of Afäcan descent and practitioner of traditional

Shona custom, died intestate. He left behind two wives and four children from a

polygamous union, a house in Harare and some cattle at a communal home outside the

city. Venia Magaya was the eldest child and the deceased's only daughter, bom in 1941

of his first and senior wife. His three sons, Frank, Nakayi and Amidio, children of the

second wife were bom in 1942, 1946 and 1950, respectively. Following the demise of

their father, Venia sought to be heir to the estate in the local community court. The eldest

brother Frank declared that he would not seek to be heir since he could not take care of

the family as was required. Venia received the appointment and title to the house and

cattle. The second son, Nakayi applied to the court to cancel this designation claiming

that he and other persons interested in the estate were not involved in the process of

appointment, contrary to section 68(2) of fhe Admínistratíon of Estates Act. The

appointraent was cancelled and at a new hearing, Nakayi Magaya was declared the

rightful heir under customary law.

On appeal to the Supreme Court of Zimbabwe, the issue was whether customary

law rules on inheritance violate Section 23 of the Zimbabwean Constitution, which

prohibit discriminatory laws and delineate what is considered discriminatory.ros Justice

Muchechetere of the Court affirmed the community court's decision. He noted that under

customary law of succession of the Shona, males are preferred to females as heirs. Venia

Magaya's argument that an inheritance preference for male offspring constit:'Íes a prima

r05 The zimbabwean Constitution in Section 23 (3) excludes marriages, divorce and the application of
African customary law in any case involving African from the scope ofthe provision, although the
Constitution contains a provision that prohibits discrimination based on sex. See CEDAW Concluding
Observations; Zimbabwe, l4 May 1998, para.l32 says "[T]he Comnittee notes with satisfaction that
the Constihition has been amended to prohibit any act of discrimination on the basis of sex. Available
at

http://sim.law.uu.nySllvlCasel-a uncom.nsfl0/4604004647138562c1256695004e7393?OpenDocument.
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facie discimination against females, and therefore a prima facie breach of lhe

constitution, was rejected. The court reasoned that Section 23(1) of the Zimbabwe

Constitution does not fo¡bid discrimination based on sex and that, even if the law were

construed to prohibit sex discrimination on the ground of Zimbabwe's adherence to

intemational human rights instruments, the present case still would not fall within the

ambit of Section 23 (1) because, pursuant to section 23 (3), section 23 (i) is inapplicable

to succession and the application of customary law. In essence section 23(3) of the

constitution prevented the matter from falling under constitutional scrutiny. The Court

upheld the customary law that favors men over women in matters of succession and

inheritance, and held that Zimbabwe's adherence to intemational human rights

instruments issubject to exceptions. The decision in Magaya v. Magaya drew the outrage

of women's rights groups, human rights lawyers, academics and the media alike. It

violates human rights treaties to which Zimbabwe is signatory.106

The above shows the disservice that can be done to women through application of

rigid and outdated customary laws without regard to constitutional safeguards. In the

Zimbabwean case, the customary law was raised above the entrenched Bill of Rights.

Constitutional reforms were initiated by the Zimbabwean govemment in 1999, although

this has yet to m atenalize into a new constitution.l0T Despite the above, some courts have

moved beyond upholding outdated customary iaws to giving positive interpretation of

16 Zimbabwe is signatory to a number of intemational human rights instruments such as the Women's
Convention. ICCPR and ICESCR, to mention a few.

10? A 400- penon CoDstitutional commission was set up to review and rewrite the Constitution. The d¡aft
Constitution was submitted to the President in November 1999. Although the part that formerly raised
customary law above the Bill ofrights was eliminated, the draft did not state cleady that which will
have p¡ecedent,
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\ryomen's rights, with due reference to intemational regional or constitutional sources in

support of their positions.

4.6,2 Upholding Women's Rights

Women's rights to inheritance are often under contention in many African

countries and have been an area where the rights of women are violated as well as

protected, ln Bernado Ephrahim v. Holaria Pastory and G. Kaizilege,tos the Tanzanian

High Court had to determine the constitutionality of Section 20 of the Declaration of

Customary Law of Tanzania, which prohibited the sale of clan land by women. Holaria

Pastory had inherited clan land from her father and sold the land to a non-clan member.

Her nephew sought a declaration that the sale of the land was void. Holaria challenged

the Haya customary law which provides ínter alia, that "women can inherit, except for

clan land, which they may receive in usufruct but may not sell."roe She argued that the

constraint on women's property rights violated the Tanzanian Constitution's Bill of

Rights.

The Court decided that the rules of inheritance in the Declaration of Customary

Law were unconstitutional. In his judgment, Justice Mwalusanya stated that:

I have found as a fact that section 20 ofthe rules oflnheritance GN No
43611963 of the Declaration of Customary Law is discriminatory of
females in that unlike their male counterparts, they are barred from
selling clan land. That is inconsistent with A¡ticle13 (4) of the Bill of
Rights ofour Constitution on account ofsex.

The court held further that the Taruanian Constitution had incorporated the Bill of

Rights and the UDHR, which prohibit discrimination on the ground of sex. It noted that

Tanzarua had ratified many intemational conventions pertaining to human rights and the

'08 8 I.L.R. l06; [1990].
http://www.law.nyu.edu/kingsburyb/spring04/indigenousPeoples/classmaterials/class5/5E.pdf.
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elimination of discrimination against women. According to the court, it was clear that the

customary law at issue was contrary to Tanzania's Constitution and to the international

obligation ofTanzania.ll0 The court held that the rights and restrictions around the sale of

clan land are the same for women and men. In making reference to the universal

standards of intemational human rights noÍns as contained in the Women's Convention,

Mwalusanya J. held that the principles enunciated in the documents set a standard below

which any civilised nation will be ashamed to fall. The judge in Paslory reviewed a

number of past court decisions, both within and outside its jurisdiction, before reaching

this decision; and the intemational standard of human rights prevailed over customary

law to guarantee women's rights.

The Constitutional Court of South Africa in Bha v. Magistrate, Khayelítsha and

othersttt was to determine whether Section 23 of the Btack Administration Act,tt2 on lhe

rule of male primogeniture as applied to the customary law of succession, is

constitutional. The rule of male primogeniture precludes widows, daughters, younger

sons and children bom outside a valid marriage from inheritance. The rule treats widows

and daughters as minors and excludes women from inheritance. The court noted that the

exclusion of women from heirship and consequently from being
able to inherit property \ryas in keeping with â system dominated
by a deeply embedded patriarchy which reserved for women a
position of subservience and subordination and in which they
were regarded as perpetual minors under the tutelage of
their fathers, husbands or the head of the extended family."r13

t0e lbid., at 108. Law oflnheritance ofthe Declaration ofCustomary Law GN No 43ó11963 Pa¡a. 20
t1o lbid., at llo.
rrr South Africa, Constihrtional Court [2004] Case No. 49103. 2004 SACLR LEXIS 22.
tt2 Act38 of 1927.
tt3 Para.78 supra note 108.
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It entrenches patriarchal systems that violate the right of women to equal treatment and

human dignity. The court noted further that the approach of interpreting customary law

through the "prism of the corlmon law" led in part to the "fossilization ofcodification of

customary law which in tum led to its marginalization." Consequently, customary law

was denied the opportunity to g¡ow in its right and to adopt itself to changing

circumstances. The court acknowledged that South Africa is a party to several

intemational instruments.r14 It held that the rule of male primogeniture as applied by the

Black Adminístration Act to the customary law of succession has the effect of ossifuing

customary law and cannot be reconciled with the current notions of equality and therefore

violates constitutional guarantees to dignity and equality.

In Mojekwu v. Ejikeme,tts the Nrachi Nwanyi custom in South Eastem Nigeria

was tested. The custom enables a man to keep one of his daughters in his family to raise

male issues to succeed him. Once the traditional custom is performed, the daughter is

regarded as a wife or son of the man. The custom is performed by the presentation of a

goat, four gallons of wine and eight kola nuts to his larger family by a man who has no

male issue. Reuben Mojekwu performed this ceremony for his daughter, Comfort. Sarah

and Reuben Mojekwu had th¡ee children; Samuel, Comfort and Virginia. Samuel

predeceased his father in 1938. Reuben died in 1966. Comfort died in 1967, unmarried

and childless. The remaining child Virginia, a female gave birth to Chinwe and

Uzoamaka out of wedlock. Virginia later got married in 1957 to one Mr. Eze. When she

got married, Chinwe and Uzoamaka remained with their grandparents until their death.

rra South Africa became party to the Women's Convention on 14 January 1996; ICERD on 9 January
1999; the Afücan Charter on 9 July 1996 and the Protocol on l6 March 2004.

"t 12000¡ 5lvwLt (Pr.657) at 4\zi tl999l ICHRL 168 available at
htto://www.worldlii.ore/inVcases/ICHRL/1999/168.htm accessed 07104/05.
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Chinwe was unmarried but gave birth to Izuchukwu Mojekwu, the 2nd appellant.

Uzoamaka also while unmarried gave birth to the l"t appellant. IJzoamaka was the 3'd

appellant. The respondents were distant cousins of the deceased, Reuben. They claimed

that the lineage of the deceased became extinct due to the fact that he had no surviving

male children. They argued that the Nrachi ceremony was not performed by the deceased

for Virginia but on Comfort; who died childless; therefore, Virginia was not positioned to

inherit as a man, Since Reuben had no male children, they being distant cousins were

entitled under the Oli- Ekpe custom to inherit the properties ofReuben to the exclusion of

his daughters. The OliEkpe custom establishes succession to the deceased by

primogeniture through the first bom of the male line.r16 The High Court held that, since

the Nrachi ceremony was performed on Comfort who died childless, the lineage of

Reuben became extinct. The Court of Appeal, Enugu, Nigeria, held that the Nrachi

custom discriminates against women because, without it, a woman as daughter cannot

inherit her father's property; and this is inconsistent with public policy and repugnant to

natural justice equity and good conscience. Niki Tobi J. noted that the custom subjects

Virginia to disabilities or restrictions contrary to Section 42(1) of the Nigerian

Constilution and Articles 2 and 5 of the Women's Convention. He pronounced both

customs to be "anachronistic and sheer relics of modem times."llT

Another area where courts in Africa have had to apply intemational and regional

human rights instruments is as regards questions of nationality for married women and

tt6 See Mojekwu v.Moje,twø (199?) 7 NWLR 283 at 305 (Enugu Court of Appeal) where the court held thal
the Oli-Ekpe custom was discriminatory to women, urconstinrtional aad repugnant to naturaljustice.
equity and good conscience.

tt1 lbid., at 408.

104



their right to pass their nationality their children. In (Jníty Dow v. Attorney Generallts the

Botswana Citizenship Act passed in 1984 was challenged by Unity Dow, a Botswana

woman married to an American. Two of her children were bom in Botswana after 1984

and required residence permits to stay in the country and could only leave the country on

their father's passport. They would not be allowed to vote and would be denied free

university education available to citizens. Dow argued that the Citízenship Act violated

the constitutional guarantee of liberty, equal protection before the law, immunity from

expulsion and the right to be free from degrading treatment, She argued further that the

lcl was discriminatory, although the constitution is silent on discrimination on the basis

of sex.

Nevertheless, the High Court found that the Constitu¡íon should be interpreted as

prohibiting sex discrimination. The court noted that "the time that women were treated as

chattels or were there to obey the whims and wishes of males is long past, and it would

be offensive to modem thinking and the spirit of the constitution that the constitution was

framed deliberately to permit discrimination on the grounds of sex."lle At the Court of

Appeal, the govemment argued that the constitution was intended to discriminate against

women in order to preserve traditional Tswana values. Justice Amissah, in arriving at his

decision that the provision is unconstitutional, contended that the court's decision brings

Botswana law in compliance with his country's international obligations under the

Universal Declaration of Human Rights anð the African Charter on Human and People's

Rights. TÌne Citizenship Act was subsequently amended by the legislature of Botswana to

reflect the decision ofthe court.

ItE 
11992¡ 103 I. L. R. 128 (Bors. cr. App.)

tte lbid., at 623.
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Other cases tnchtde Longwe v. Intercontinental Hotels, where the Zambian High

Court held unconstitutional the acts of the Intercontinental Hotels in denying women

access to the bar on the hotel premises. The court cited Aficles 1-3 of the African

Charter and Articles 1-3 of the Women's Convention to uphold the promise of the

guarantee ofthe enjoyment ofrights without distinction ofany kind, including gender.

In Brink v. Ritshofft2o the Constitutional Court of South Afüca was to determine

whether Section 44 (i) and (2) of the Insurance Act 27 of 1943 is in conflict with the

provision of Chapter 3 of fhe Constitution of the Republic of South Africa,200 of 1993 in

that it discriminates against married women by depriving them in certain circumstances

of all or some benefìts of life insurance policies ceded to them or made in their favor by

their husbands. Section 44 (1) and (2) was challenged on the ground that it constitute a

breach of Section 8 of the Constitution which contained non-discrimination and equality

provisions. The Court highlighted the fact that Section 35(1) of the Constitution required

that due consideration be given to intemational law in interpreting the rights entrenched.

With regards to the concepts of equality before the law and non-discrimination, the court

highlighted intemational instruments such as Article 7 of the UDHR, A¡ticle 26 of the

ICCPR, the International Convention on the Elímination of All Forms of Racial

Díscrimination and the l omen's Convention. The Court went further to note the equality

and non-discrimination provisions contained in the constitutions of different countries,

such as the Constitution ofthe United States, India and Canada. The court noted that:

[T]his cursory consideration of the intemational conventions and
the foreign jurisprudence makes it clear that prohibition of discrimination
is an important goal of both national govemments and the intemational
community. However, it also illustrates that the various conventions and

t'o No lccTl5/95) 1996 (4)SA 197; 1996 (6) BCLR 752 available ar hnp://www.saflii.orÊ/cei-
saflii/disp.pyza./cases/ZACCl1996/9.hhnl?querv=%5e+discrimination accessed on 07104/05



national constitutions are differently worded and that the interpretation of
national constitutions, in particular, reflects different approaches to the
concept of equality and non-discrimination. The different approaches
adopted in the different national jurisdiction arise not only from different
historical circumstances, but also from different jurisprudential and
philosophical understanding of equality.

The court ruled that provisions which discriminate against married women are illegal and

must be abolished.

From the cases highlighted above, it is apparent that there is a growing body of

jurisprudence that can serve as precedent for courts all over Afüca for the protection of

women's rights. The admonition ofOloka- Onyango appears appropriate that:

[J]udiciaries have a critical role to play as both mediators oftensions
and conflicts that may emerge between the Executive arm of
government and the population at large. They must also effectively
and progressively hanslate intemational and regional instruments
into domestic context, even where the constitutional regime may
not be reflective ofa progressive human rights approachr2r

4.7 Conclusion

I must reiterate in conclusion that the purpose ofthis discourse is not to engage in

the debate on relativism or universality of human rights, which is mostly unproductive

when insisting on a particular view point; rather, this thesis considers ways to move the

rights of women forward without constrictions imposed by the conshaint ofphilosophical

debate. Examination of the cases reveals that jurisprudence in some African domestic

courts increasingly acknowledges the need to protect the rights of women. Some

decisions indicate growing acceptance or support for human rights norms. It is essential

that courts are instructed on how to interpret and apply international women's human

rights norms, and also to provide law practitioners with legal arguments to support the

''' J. Oloka-Onyango, "Human Rights and Sustainable Development in Contemporary Africa: A New
Dawn, or Retreating Horizons?" (2000) 6 Buff. Hum. Rts. L. Rev.39 at74.
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judicial recognition and protection of women's rights within domestic jurisdictions, in

order to develop useful jurisprudence on women's rights.

Culture can¡ot be used as a shield against legitimate demands for the recognition

of universal rights; neither can a state plead deficiencies in its law to evade its

intemational legal obligations, nor plead the peculiarity in the culture of its peoples as a

defense against the obligation to protect and observe human rights.r22 A balance must be

reached whereby reform o¡ eradication of perceived negative practices must be attained.

In resolving conflicts that arise in the application of intemational human rights to

traditional practices, individual rights, particularly women's rights must be adequately

protected. The multi-dimensional effect of discrimination on women makes the

personhood of women indivisible from racial, eth¡lic, cultural and other aspects of their

identity.r23 This makes a simple solution to the problem faced by women impossible.

The importance ofjudicial education, training of lawyers and public education for

the effective application of intemational human rights norms generally and women's

rights has been recogrrised.l2a Intemational and comparative sources of human rights

have been applied to further the rights of women through the use of the vocabulary of

122 The relativist position has been recognised intemationally, the European Convention ofHuman Rights
developed doctrine of Margin ofAppreciation to take into account the cultural specificity in applying
human rights norms in the region. See, Handyside v. tlK, judgment, 7 December 1976, Series A No.
24 (19'19-80) 1 EHRR 737 lwhere it was stated that "the doctrine ofthe margin ofappreciation opens
lhe way to a moderate ¡elativist position by giving due weight to the local context]. The Principles
Relating to the Stâtus ofNationâl Institutions, LIN General Assembly Resolution 481134, adopted 20
December 1993 (hereinafter Paris Principles)[The Paris Principles demonstrates an awareness ofthe
importa¡ce of the context-specific âpplication ofhuman rights norms]. See N. Bamey Pityana, suprz
r,ote 8 at224.

r23 Adrien K. Wing, "Inaoduction: Global Critical Feminism for the Twenty-Fùst Century" in A.K. Wing
(ed.) Global Critical Race Feminisnt ltÍet'national Readet'7- l2 , cited in A. K. Wing and T.M.
Smith "The New African Union and Women's Rights" l3 Tra¡rsnat'I. L & Contemp. Prob. 33 at 37 [
She called this global muhiplicative identity."l

r2a The¡udicial colloquia in common law countries on Domestic Application of lntemational Human
Rights Norms and on Govemment under the Law were held between 1988 and 1992. For example, the
Judicial Colloquium held in Bangalore, I-ndia in 1988 resulted in the Bangalore Principles.
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rights, the single most important outcome of the universalisation of human rights

discussion. The language of rights provides a tool for action. The political climate of

African states determines the role of the judiciary. Without democratic rule and the

maintenance of the rule of law, human rights and particularly women's rights

jurisprudence will be a mirage.

The relevance of intemational human rights generally, and women's human rights

in particular, cannot be ignored in the African context. The myth is that intemational

human rights are universally applicable without considering the cultural contexts or the

unequal power relations existing between women and men in African society. The reality

is that unive¡sality does not imply uniformity; and to ignore or to discount either ofthese

issues will delay and further distort the protection and promotion of the rights of women

in Africa and the development of its jurisprudence.
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CHAPTERFIVE

Implementing Equality Rights under the Protocol, Compared with Equality and
Sexual Assault in Canada

5.1 Introduction

Women's exposure to subordination and discrimination in Africa has not abated

despite numerous international human rights agreements freely entered by national

govemmentsl and entrenched rights articulated in their constitutions.2 Adoption of the

Protocol to the African Charter on Human and People's Rights on the Rights of llomen

in Afrìca,3 by the heads of states and govemments of the African Union in Maputo, marks

a new era in the protection and promotion of rights of women in Africa. By the adoption

of lhe Protocol, African states ". .. ensure that the rights of women are promoted, realized

and protected in order to enable them to enjoy fully all their human rights." a

Adoption oî the Protocol by the African Union is an attempt to fill gaps created

in, and enhance the substantive provisions of, the African Charter in relation to the rights

of women. Some of these gaps include the inadequacy of the African Charter to improve

the status of women in Africa by not enumerating the rights of women specifically; the

African Charter's attention to traditional African values without addressing customary

rTheseincludethe(Jnívet'sqlDeclarqtionofHumanRighls(UDäÀ)G.A.Res.2l7A(trI)adopted

l0 December l94S,Intemational Covenant on Civil and Politicql Rights (ICCPR) and húernational
Covenqnt on Economíc Sociql qnd Culturul Rights (ICESCR) both G. A. Res. 2004 (XXI), entry into
force 23 Ma¡ch 7976, andlhe Convention on the Elinination of all Fomts of Discrimination againsl
Iüomen (lyomen's Corvezlion) UN General Assembly Resolution 341180 ofDecember 1979, to mention
a few.

2 For example Chapter IV of the Cor¡sti tution of the Fetleral Republic of Nigeria I 999 conlans
fundamental righs provisions. Available at http://wùrv.niseria-
law.org/ConstitutionOfTheFederalRepublicOfNigeria.hba, last visited 08/06/05

3 Adopted on 10 July 2003. Qlerenafter Protocol) CABI LEÇl 66.6/ Rev.l.(2003), available at
http://www.african-union.org. Decision ot ihe Protocol to the Afiican Chqrler on Human and
Peoples' Rights Relating to the Rights of Women Assemblvl[UlDec.l9 lJl).

a Last paragraph of the preamble to the Prolocol.
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laws and practices that violate the rights of women;s no reference to the realities and the

life experiences of African women; harmful practices such as female genital mutilation,

forced and early marriages and other experiences that perpetuate the low status of women

in Africa not explicitly protected; and the fact that Articles 2 and 3 appear to be mere

repetitions of similar articles in other intemational human rights documents that prohibit

discrimination and advocate equality.6

The high degree of specificity of the Protocol in recognising some realities of the

Afücan continent cannot be over-emphasised; the outcomes sought by it are clear with

regard to women's enhanced status. The Prolocol contains novel provisions aimed at

addressing some of the problems identified within the Afücan continent.T It has been

variously lauded "as a feat in itself,"8 "an innovative instrument that seeks to move

towards the goal of securing the indivisibility ofhuman rights"e and "its adoption signals

a positive development in the African continent. .. a determination to break with

traditional notions and conception of women."ro Despite these glowing comments,

criticisms as to the viability of the Protocolhave also followed.

The Protocol, though seen as an "attempt to build on CEDAW in that it addresses

gaps in CEDAW, and underlines the need to back up law with effective policy and other

5 The Preamble to the Af ican Charter provides that "sure...the virtues of thei¡ historical traditions and the
values ofAfrican civilization ... should inspire and characterize thei¡ reflection on the concept of
human and peoples' rights."

6 For example, Aficle 2 ofthe IJDHR. Article 2(1) of flte ICCPR and A¡ticle 3 of the 1Cð.!CÃ. These
words are similar to tha¡ of the Canadian Bill ofRíghls lhal will be discussed subsequently.7 For example, the problem of female genital mutilation and hamrful widowhood practices are addressed

in A¡ticle 5 of the Przlocol.
8 Briefirng Document to the Parliament Portfolio Comminee by Ambassador .J Duarte: 24 August 2004.

available at htp://www.pmg.org.zaldocsl2004lappendices/040824duarte.hÍne E. Delport, "The African Regional System of Human Rights - \ryhy a Protocol on the Rights of
Women? Available at wwrv.up.ac.zrlchr at 5

l0 v.O. Nmehielle, "A Decade in Human Rights Law: Development of the African Human Rights
System in the Last Decade." (Spring 2004) I I Hum Rts Br. 6 at 9
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measures," is criticised as being vague and appearing to be legally unenforceable.rr Other

scholars critise the Protocol for its poor drafting and inconsistencies.12 Furthermore, it

must be noted that even before its final adoption in July 2003, several countries had

signified their disapproval to some of its provisions by entering reservations.r3 State

parties to the African Charter who refuse to become parties to the Protocol could take

refuge behind their non-participation in order to justiff their failure to respect the rights

guaranteed by the ProtocoL la Such states would have found it more difficult to justi$

themselves on the basis of the liberal interpretation permitted by the wording of A¡ticle

1,8 of the African Charter.ts Some scholars argue that emphasis should have been placed

on implementation of norms already in existence, rather than on the adoption of more,

even if extra effort is required by the Afücan Commission to interpret them.16 Accepting

this position may imply that there are enough normative protections for women already

within the African regional system. Although the African Charter sewes as the

foundation to the framework for protection of the rights of women, tbe Protocol builds

upon this to give more substantive and specifically relevant protection for women.

Il E. Delport, supra note 9
12 Rachael Murray, "Women's Rights and the Organistion of the Afücan Unity a¡rd Afücan Union: The

Pt'otocol or theÜghts of Women ir Africa" in D. Buss and A Manji, lntemational Law: Modem
Feminist Approaches (Oxford and Portland, Oregon: Hart Publishing, 2005) at 269. (She notes that the
Protocol adopls avariety of approaches, in conÍast to some degree of consistency displayed by
instruments such as CEDAW).

13 Sudan, Tunisia, Libya, Eg¡pt, Burundi and Rwanda entered reservations to the d¡aft Protocol which is
largely the same as lhe fmal document. The reservations are in respect ofissues ranging from
separation, divorce and a¡¡ulment of marriage to the acceplable age of marriage.

tn I'. Ouguergou", Ilrc African Charter on Huntan and Peoples' Rights: A Comprehensive Agendafor
Hunnn Dignity and Sustainable Democracy in Af ica (T\e Hague: Martinus Nijhoff Publishers, 2003)
at 192.

ts lbid.
t6 ¡áid A¡icl" 30 of the African Charter provides for the establishment of the Afüca¡ Commission of

Human and Peoples' Rights as the mechanism for the protection and promotion ofthe rights contained
therein.
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T\e Protocol has been opened for signature and ratification for two years; it is

the¡efore necessary to suggest ways to encourage immediate ratification of the Protocol

to make a success upon its entry into force, upon the deposit of fifteen instruments of

ratification by member countries. l7 Although the Protocol holds promise for women, its

viability and acceptability among Afücan nations remain uncertain. Out of fifty- three

African members of the AÍÌican Union, thirty-one have signed fhe Protocol and ren

countries have since ratified and deposited their instrument of ratification as of March

2005.18 The countries that have ratified the Protocol include Senegal, South Africa,

Rwanda, Nigeria, Namibia, Mali, Lesotho, Djibouti, Libya and Comoros. Upon

ratification, State parties to the Protocol will be required to incorporate its provisions into

their domestic legislation. This may pose a challenge to African nations, particularly

those who do not automatically incorporate treaties into domestic law and who have a

slow pace for law reform.l9

The Canadían Charter of Rights and Freedom.s is a constitutional document that

guarantees certain rights to Canadians.2o Interactions between the state (different tiers of

govemment) and individuals are regulated by the Canadian Charter. Since its enactment,

litigation has been employed numerous times to challenge legislative provisions that

violate the rights of individual citizens using fhe Canadian Charter. These "Charter

t? In order to ente¡ into force Article 29(1) provides that "This P¡otocol shall enter into force thirty (30)
days after the deposit ofthe fifteenth (15) instrument ofratification." available at
http://www.achpr.org/enslisb./ info/rvomen_en.html. last visited 08/06/05

I8 Available at http:/www.africa-union.org/home/Welcome.htm. (last visited Oll04l05)
Ie Nigeria for example, by virtue ofsection l2(1) ofthe Constitution ofthe Federal Republic of Nigeria

provides that " no treaty between the Federation and any country shall have the force of law to the
extent to which any such treaty has been enacted into law by the National Assembly''. Thus, unless the
treafy is incorporated into the law by the National Assembly, it carinot be enfo¡ced in a court of law.

20 Canadian Charter ofRíghts and Freedoms,Put I of the Constitution Act 1982 (U.K) 1982, c.11,
came into force I 7 April I 982 (hereinafter the Cønadian Charter)
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challenges" have had significant impacts on certain legislation and considerable impact

on the protection and promotion of human rights in Canada.

The main thrust of this chapter is to examine how the equality provision of the

Canadian Charter has been implemented and its impact on Canadian women, focusing

on reforms to sexual assault laws. The object of this study is to draw on experiences fiom

Canada in order to leam from their best practices. The impact of the Canadian Charter

on the reform of sexual assault laws will be examined with the aim of drawing on

positive lessons to be applied in the implementation of lhe Protocol within domestic

jurisdictions in Afüca.

5.2 Cønødíøn Chørter of Ríghts ønd Freedonts

The status of women in Canada prior to the fwentieth century was no different

from what obtained elsewhere in the English coÍrmon law world, including British

colonial Africa. Women we¡e regarded as legally inferior to men; excluded from

participation in the public sphere and unable to vote or be voted for; and married women

in particular could not own or dispose of property in their own right.2l Any discussion of

efforts to protect the rights of women must of necessity begin with issues of equality and

non - discrimination. Equality between the sexes essentially seeks to improve the status

of women within the society. The concept of equality, however, defies a single acceptable

definition. This chapter makes no attempt to define equality, but agree generally that

"systematic inequality is so enhenched in our institutions, and in our ways of thinking, so

deeply rooted and so complex, that it is difficult to imagine our \ray out of inequality."22

" Ibid.
22 D. Ma¡ury, "Women's (In) Equality before and after the Charter" in R. Jhappan, (ed.), Women's Legal

Strategies in Canada. ( Toronto, University of Toronto Press , 2gA\ at 104 - 5 .
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The complexity of inequality will be seen in the response of Canadian courts to equality

guarantees as contained in the Canadian Charter.

Canada was not left out of the demand for positive legislative and constitutional

change for better protection ofrights that swept throughout the developed world after the

Second World War.23 The Canadian Bitt of Rights 2awas the precursor lo the Canadían

Charter. The Bill was enacted as a statutory instrument after decades of debates and

intense lobbying by Canadians to improve human rights protections. The Bill however

was considered inadequate to protect the human rights of Canadians because, as a

statutory instrument, it was subject to alterations and abrogation at any time by the

federal parliament or the legislatures of the provinces, according their authority under the

Constitution.25 Though the Bil/ guaranteed equality and non-discrimination on the basis

of sex, it achieved limited success in these areas. Section 1 of the Bill provided in part

that:

It is hereby recognized and declared that in Canada there have existed and
shall continue to exist without discrimination by reason ofrace, national
origin, colour, religion or sex, the following human rights and fundamental
freedoms, namely,...

(b) the right of the individual to equality before the law and the protection of
the law.26

C. Maclennan, Toward the Chartet': Canadians and lhe Demandfor a Nationql Bill ofRights, 1929 -
19ó0. (Montreal & Kingston: McGill - Queen's University Press, 2003). (Gives a history ofthe
C an adian B il I of Rights).
An Aclfor lhe Recognilion and Protection of Huntan Rights and Fundamental Freedoms, otherwise
knorvn as the Caradian Bill ofRights I9ó0. Bill 79 passed as Statutory Bill ofRights. (Hereinafter the
Birr).
T\e Covrt ir! Attor'¡1ey General ofCanadq v. Lavell aîd Isaac v. Bedañ (1973) 38 D.L.R (3d) 481
SCC; [1974] S.C.R. 1349 (Lavell ar'd Bedard) stated that the Canadiaa Bill of Rights is not "effective
to amend or in any way alter the terms of the British North America Act and it is clear from the third
recital in the preamble that the Bill was intended to "reflect the respect ofParliament for its
constitutional authority ...," so that wherever any question arises as to the effect ofany ofthe
provisions of the Bill, it is to be resolved within the framework of the B.N.A. Act."
It must be noted that the wordings of this provision is similar to that ofA¡ticle 3 of the Aj'ican
Charter.
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The Supreme Court of Canada interpreted the section to mean the treatment of

like people alike. ln two separate cases, Lavell and, Bedard, First Nations women,

Jeanette Lavell and Yvonne Bedard, brought appeals before the court to challenge section

12 ( 1) (b) of the Indian Act.27 It was contended on their behalf that the provision of the

section was rendered inoperative by section 1 þ) of the Bill of Rights, as denying equality

befo¡e the law to them. Ritchie J. inte¡preted section 1 (b) of the.Bil/ to mean "equality in

the administration or application of the law by the enforcement authorities and the

ordinary courts of the land,"28 And because all Indian women were treated the same there

was not violation oftheir rights.

In -Bl¡ss v. Attorney General of Canada2e the appellant, a pregnant woman,

claimed that section 46 of the Unemployment Insurance Act, as amended, denied her the

regular benefits enjoyed by all other capable and available claimants and it should

thereby be declared inoperative as contravening section 1(b) of the Canadían Bill of

R,'gåts. She contended that the section constituted discrimination by reason of sex and

resulted in denial of equality before the law to the particular restricted class of which the

appellant was a member. In essence the section singled out pregnant women for

differential treah¡ent. The Court stated that the treatment was the same for all those in the

identified group. That is, those to whom the law applied had to be treated equally without

regard to the substantive content of the law generally.30 Again, pregnant women were

treated the same in this case.

" RSC 1970 c l-6; Section l2(l) (b) states that "a woman who is married to a person rvho is not an
lndian, unless that woman is subsequently the wife or widow ofa person described in section I l" is
not entitled to be a registered Indian and "Band" member.

28 Lqvell and Bedqrd suprø nole 25 at 1366, Abbott, J. (dissenting).
te ¡t9t91l s.c.R. 183 (¡/¡'rt.
30 This is regarded as formal equality as opposed to substantive equality. The Supreme Court of Canada

distinguished Dryå one from Bliss and Lavell and Bedard.
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The Supreme Court of Canada in R v. Drybones,r' however, rendered legislation

inoperative due to its inconsistency wi+h the Bill. The accused, a First Nation's man, was

charged with being intoxicated off a reserve contrary to Section 94(b) of the Indian Act.

The Court held that section 94þ) of the Indian Act ìnfrnged the equality provision of the

Bill of Rights. The Court in Lavell and Bedard distinguished Lavell fiom Drybones by

noting that Lavell was "concemed with the intemal regulation of the lives of Indians o¿

Reserves or their right to use and benefit of Crown land thereon," while Drybones dealt

rather "exclusively with the effect of the Bill of Rights on a section of the Indian Act

creating a crime with attendant penalties for the conduct by Indians ojfla Reserve in an

area where non-Indians who were also govemed by federal law, were not subject to any

such restriction."32

The notion of differences between women and men underlie the application of the

Section 1 (b) of the Bíll in cases relating to equality of the sexes.33 The desire to avoid

narrow interpretation of equality created by the Bill and applied by the coufis resulted in

the activities ofvarious women's groups who wanted "their vision of equality entrenched

in the Constitution."3a The Canadian Charter was enacted in 1982 and by virtue of its

Section 32 (2), three years moratorium was place on Section 15, the equality provision,

" (r969) 9 o.L.n +73 (scc).
32 Lavell a¡rd Bedard, at 1372.
33 Prior to the passage ofthe Bill the then Minister ofJustice, Davie Fulton, expressed the view that " I do

feel that the expression... would not be interpreted by the court so as to say we are making men and
women equal, because men and women are not equal: they are different" at the discussion ofsection
1þ). Quoted from Diana Majury, supra nole 21 af106

3a For a history of women's action prior to the Canadian Charter, see, S. Razack, Canadian Feminisnt and
the Lqty: nte Il/onen's Legal Educalion qnd Action Fund and the Pursuit of Eqrøliry (Toronto: Second
Story Press, 1991). Vigorous constitutional lobbying pre-dated the Charter and was undertaken by
women's groups in Canada, such as, the Canadian Advisory Council on the Status of Women
(CACSW), the National Action Committee on the Status of Women (NAC), Canadian Resea¡ch lnstitute
for the Advancement of Women (CRIAW) and the National Association of Women and the Law
(NAWL) to infìuence the outcome ofthe equality provision ofthe proposed Charter.

117



ostensibly to allow federal and provincial governments time to bring existing legislation

and policies in conformity with the Canadian Charter.

Section 15 of the Canadian Charter provides thal'.

(1) Every individual is equal beþre and under the law andhas the right to
equal protectíon and equal benefi¡ ofthe law without discrimination
and, in particular, without discrimination based on race, national or
ethnic origin, colour, religion, sex, age or mental or physical disability.3s

(2) Subsection ( 1) does not preclude any law, program or activity that has
as its object the amelioration ofconditions of disadvantaged individual
or groups including those that are disadvantaged because ofrace,
national or ethnic origin, colour, religion, sex, age or mental or
physical disability.

Perhaps to avoid nanow interpretation of Section 1þ) of the Bill of Ríghts, the Canadian

Charter infuses four aspects of equality, "equality before and under the law" and "equal

protection and equal benefit," in an attempt to expand the scope ofequality.

Against the background of the Bill of Rights, the women lobbied further for an

additional equality provision included in Section 28 of the Canadian Charter to deal

exclusively with gender equality. However, rarely has reference been made to this section

in equality decisions. Section 28 states that:

Notwithstanding anything in this Charter, the rights and freedoms referred
to in it are guaranteed equally to male and female persons.

The Supreme Court of Canada first interpreted Section 15 in Andrews v. Law

Society of British Columbia.36 Mark Andrews, a British citizen and Elisabeth Kinersly, a

U.S citizen, both permanent residents in Canada, had met all requirements for admission

to practice law except that of Canadian citizenship. Each claimed that the requirement of

Canadian citizenship for admission to the bar of British Columbia confavened the

3s Emphasis mine.

'u ¡19891 I s.c.R.l43



equality guarantee of Section 15 of the Charter. The Supreme Court of Canada held that

citizenship was a ground analogous to those prohibited under Section 15, and thus

adopted a substantive approach to interpretation of equality under Section 15.

In Andrews, the purpose of equality guarantees in the Charter was interpreted to

"ensure equality in the formation and application of the law."37 They are meant to apply

and support all other rights guaranteed by the Charter. In spite of this broad and

extensive interpretation adopted by the Cot¡r| in Andrews, equality under the Charter and

interpreted by the court has been fraught with uncertainty. The women's groups, realizing

from the onset that "rights on paper means nothing unless the courts interpret their scope

and application," mobilized to engage in activities geared toward trying to "influence

judicial interpretation".3s In many cases the court fails to consider an equality analysis

even when it seems expedient to do so.3e The impact of equality under the Charter will

be examined in the light of sexual assault reforms in Canada.

5,3 Equality in Sexual Àssault in Canada

In Canada, as elsewhere in the world, myths and stereotypes about women's

attitude to rape and sexual offences abound: "Women say'no'when they really mean

'yes"'; "women often consent to sexual relations with a man and then claim that it was

rape." The list is not exhaustive. Some prevailing myths and stereotypes are so deepiy

embedded that they sometimes influence the court and law enforcement agencies in their

37

38
Ibid at l'l l
S. Razaclçsøprø note 33 at 36 (These activities are called "Chaferwatching") These activities among
others resulted in the bi¡th of Women's Legal Education and Action Fund (LEAF) in August 1984. The
main features of LEAI were the dircct sponsorship of þreferably winnable) cases, and a
complementary strategy ofeducation and lobbyng. Ibid., 46
For example,.R. v. Seaboyer ll99ll2 S.C.R. 577
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application of the law. Based on the fundamental principle of sexual equality, however,

Ìape, sexual assault and other sexual offences are not permissible in any society.

Most sexual assault cases are not reported.4o Reasons for failure to report include

the fear of retaliation and reprisal, feeling of shame, humiliation and embarrassment and

the often negative attitude of the police or lack of access to police.ar The process of

adjudication and enforcement practices encourage support for the need to protect men

from false accusations. On the other hand, the scope ofprotection is narrowed to certain

women who have not infringed judicial and societal norms about what is appropriate

behavior and lifestyle.a2 Therefore, rather than punish an accused person, in most cases,

the victim most often is further victimized because of the questioning in court.

In Canada, some features of the law relating to sexual offences prior to 1983

included the recent complaint rule. The rule required evidence of immediate complaint to

rebut the strong presumption of fabrication.a3 The victim was required to make the

complaint at the first reasonable opportunity after the offence.aa Moreover, the past

sexual history of a complainant could be called in evidence at trial. A woman's

credibility could be impugned by demeaning questioning of character. Waming the jury

a0 
Researches both in Canada and the United States show that rape is undeneported, only one out of four
rape victims reported to the Police. See, J. Brickman Briere, M. Ward, M. Kalef, and A. Lungen,
'?reliminary Report ofthe Winnipeg Rape lncidence Report. Paper presented at the annual meeting of
the Canadian Psychological Association, Quebec City. Canada. (1980); S. Brow:r, F. Esbense, and G.
Geis, Críminologt: Explaining Crime and its ConducL (Cincinnati, OH: Anderson, 1991);
Canadian Cent¡e for Justice Stâtistics, Criminal Justice P¡ocessing of Sexual Assault Cases (Ottawa,
Ca¡ada: Statistics Carada, 1994)

ar D. Hubba¡d, ' A Critical Discussion of the Law on Rape in Namibia" in Susan Bazilli (ed),
Putting Women on lhe Agenda (Ravan Press Johanesburg, l99l) at 135.

{2 C. L. M. Boyle,,Serzal Assault. (Toronto: Carswell, 1984) at 4.
al This rule was abrogated in S C 1980 - 81 - 82, c. 125.a R. v osborne ll905l I KB 557.
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about the dangers of convicting on the uncorroborated evidence of the complainant was

another requirement under the rule.as

One reason for repeals and amendments made to the rape laws of Canada, in its

Criminal Code through BiU C - 127, was to bring existing legislation and policies into

conformity with the Canadian Charter. 46 Parliamentary recognition and

acknowledgement of the non-discrimination clause in the Canadian Charter resulted in

creation of a gender-neutral offence of sexual assault. This change had the effect of

removing the requirement ofproof of penetration of the vagina by the penis, as with rape

cases. Some scholars argue that the gender-neutral language changes are superficial and

would work to the detriment of women by minimising the harm of rape.a? Whether this

change of words into a gender-neutral language will in practice shift the underlying

understanding ofrape as it affects women in reality is yet to be ascertained.

Another significant aspect of the amendment was removal of spousal immunity

from sexual offences in criminal law. The new Section 246.8 at the time provided that:

A husband or wife may be charged with an offence under sectior, 246.7,
246.2 or 246.3 in respect ofhis or her spouse whether or not the spouses
were living together at the time the activity that forms the subject matter
of the charge occurred.

New sexual assault offences were included, while others were removed. The

range of assault offences contained in the law was now accompanied by equivalent

sexual assault offences. The maximum sentence fo¡ the sexual assault range were,

{5 Women were regarded as being morally undevetoped; therefore the testimony ofa woma.n alone under
oath could not be trusted to convict.

nu The Cri-ioal La* Amendment Act proclaimed into force on the 4ù of January 1983. SC 1980 -81 -
82, c. 125.

a7 A. Cohen and C. Backhouse, "Desexualizing Rape: Dissent View on the Proposed Rape Amendments"
Canadian Woman Studies, (1980) 2(4) 99-103; G. Chase, "A¡r Analysis ofthe New Sexual Assault
Laws" Canadian Woman Studies (1984) 4(4\ 53-54

{E Now, Section 278 Criminal Code, [R.S. 1985 c C.46] Available at http://www.canlíi.orglcalstalc-46t2 -
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however, considerably higher than those for assault, with the maximum sentence being

life imprisonment. The new sexual offences replaced the old crimes of rape, attempted

rape, sexual intercourse with the feeble- minded, indecent assault on a female and

indecent assault on a male. The effect was to shift emphasis from the sexual nature ofthe

offences to its violent nature.ae

As discussed above, the 1983 reforms effectively abolished some aspects of the

enumerated discriminatory rules in Canadian rape laws. Some of these reforms were

however, contested in the courts. For instance, the reforms restricted inquiries into the

complainant's sexual conduct with other people.so In Seaboyer and Gayme,sl Steven

Seaboyer and Nigel Gayme, were accused of rape and successfully argued that the 'rape

shield' laws violated their rights as accused person, to a fair trial. The Supreme Court of

Canada raised serious concems about the legal construction of sexual assault by striking

down Section 276 of fhe Críminal Code, which limited the questioning of victims in

sexual assault trials about their sexual history. The Court considered the constitutionality

of Sections 276 and 277 of the Criminal Code.s2 The Supreme Court of Canada found

that the blanket prohibition on the use of evidence of a complainant's sexual history was

too restrictive and jeopardised the accused's right to a fair trial under the Canadian

Charter. The court held that, while the provisions had a constitutionally valid purpose,

they were not saved by Section 1 of the Charter.

4e A number ofsexual offences were ¡emoved ûom Part IV, dealing with sexual offences, public
morals and disorderly conduct, while nev/ sexual assault offences rvere added to Part VI relating to
offences against the Þerson and reputation.

to This reforri is regarded as the "rape shield larvs"
st R. v. Seaboyer;R.. v. Gayne l199ll2 S.C.R.577
52 RSc 1985c.c-46.
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In striking down Section 276, the Court resolved that the decision as to whether to

admit or exclude evidence of past sexual history could no longer be strictly constrained

by the Crimínal Code blut would instead be left largely to the discretion of individual trial

judges. Justice L' Heureux-Dube dissenting, however, would have upheld the section for

the following reason:

Once the mythical bases ofrelevancy determinations in this area of the law are
revealed... the relevance of most evidence ofprior sexual history is clear... .

Evidence that is excluded by these provisions is simply, in a myth-and-stereotype-
free decision-making context, irrelevant.)r

The equality rights of women were barely mentioned in Seaboyer. The decision has been

criticised as "neglecting the constitutional value of sex equality"sa The decision in

Seaboyer generated immense public outcry and public pressures for the then Justice

Minister Kim Campbell to act;55and this provided the political impetus for Bill C-49.s6

The Justice Minister initiated broad consultations with provincial and territorial justice

ministers, bar associations and prominent women's groups soliciting advice on how to

proceed.5T

Within a year of the Court's decision in Seaboyer, new legislation

amending the sexual assault provisions in the Criminal Code came into force.ss The new

Section 276 relating to evidence of complainant's sexual activity provides that:

276 (1) In proceeding in respect ofan offence under section 151,
152 ...or 273, evidence that the complainant has engaged in

53 Writing for herself ând Justice Gonthie¡ in-R v. Seaboyer, atpra note 50 at 681-2.
5a C. Boyle and M. MacCrimmon, '?. v. Seaboyer: ALost Cause?" 7 C. R. (4th) 225.
55 

S. Mclntyre, "Redefuring Reformism: The Consultation that Shaped Bill C - 49" in Julian V.
Roberts â¡d Renate M. Mohr (eds.) Cor_¡?onting Sexual Assaults: A Decade ofLegal and Social
Change (Unlersity ofToronto Press Inc.,1994) ã¡294.

56 An Act to Amend the Cñminal Code (Sexual Assault),5.C 1992,c.38. Now Section2T6 -276.5 of the
Criminal Code.tt 

S. Mclntyre, søprz note 54 (gives a comprehensive history of the events that led to the adoption
of Bill C- 49).tt Bitl C.49 was adopted in August 1992.
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sexual activity, whether with the accused or with any other person,
is not admissible to support an inference that by reason of the
sexual nature ofthat activity, the complainant

(a) is more likely to have consented to the sexual activity that forms
the subject - matter of the charge; or

(b) is less worthy ofbelief.

Subsection (1) does not attempt to delineate all the circumstances in which sexual activity

would be admissible, but rather sets out the purpose fo¡ which the evidence is not

admissible.se Bitl C. 49 provides the legal limits for determining the admissibility of a

victim's past sexual history. It sets out a new test that judges will use to determine

whether a complainant's sexual history may be admitted as evidence in sexual assault

trials.60 The new Section 273.1 of Bitl C-49 reads'.

(1) Subject to subsection (2) and subsection 265(3), "consent" means,
for the purposes ofsections 271,272 and273, the voluntary agreement
ofthe complainant to engage in the sexual activity in
question.

(2) No consent is obtained, for the puqposes ofsections 271,272 and273,
where (a) the agreement is expressed by the words or conduct ofa person
other than the complainant;

(b) the complainant is incapable of consenting to the activity by
reason ofintoxication or other condition;

(c) the complainant engages in the activity by reason ofthe accused's
abuse ofa position oftrust or authority;

(d) the complainant expresses, by words or conduct, a revocation of agreement
to engage in the activity; or

(e) the complainant expresses, by words or conduct, a ¡evocation ofag¡eement
to engage in the activity.

(3) Nothing in subsection (2) shall be construed as limiting the circumstances in
which no consent is obtained.

te E. L Greenspan and M. Rosenberg Martin's Annual C¡'iminal Code 2005 tpith Annotations
(Canada Law Books Inc., 2005) at CCl555.

óo 
See also Section 276 (2) and (3).
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This section defines the concept of consent as it applies to sexual assault. It restrìcts the

defense ofmistaken beliefin consent as it concems sexual assault offences.

Although the active input of the women's movement to actualise equality in the

new legislation was hardly recognised, the Preamble lo hhe Bill C- 49 does recognise the

importance of equality analysis, in that ".. . the Parliament of Canada intends to promote

and help to ensure the full protection of the rights guaranteed under sections 7 and 15 of

the Cqnadian Charter of Rights and Freedoms."

Despite the 1992 amendment, the court continued focus on the "fair trial of the

accused" at the expense of an equality interpretation in sexual assault cases. In R y.

O'Connor,6t Herbert O'Connor, a Roman Catholic bishop, principal and priest at a

Catholic residential school for Aboriginal students, was charged with sexual offences

against four women who spent their lives at the school. The defence counsel obtained a

pre-trial order requiring disclosure of the complainants' entire medical, counseling and

school records and that the complainants authorised production of the records. The crown

expressed interest at disputing the order when the ¡ecords came into crown possession.

The trial judge ordered release ofthe records,

The majority of the Supreme Court of Canada in O'Connor endorsed permitting

defendants' access to complainants' personal records. The main reason why the records

were sought by defence counsel in sexual violence cases is to attack complainants'

credibility, motive and character.62 The Court failed to pay attention to the issue of

equality, their concem was with balancing the "competing claims ofa constitutional right

to privacy in the information on the one hand and the right to full answe¡ and defence on

u' 
[1996] 2 vr'.w.R. 153 ls.c.cl ( o'conno)

62 Karen Busby, "Discriminatory Uses ofPe¡sonal Records in Sexual Violence Cases" CfWL Vol. 9 No. I
1997 at 148.
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the other," laying down the procedure to be followed in order to determine whether

records in the possession ofthird parties are likely to be relevant.6l

In her dissenting judgment, L' Heureux-Dube J. highlighted th¡ee constitutional

rights implicated in the analysis of the case:64 (1) the right of the accused to full answer

and defence and right to fair trial; (2) the right of the complainant to privacy; and (3) the

right of the complainant to equality without discrimination.6s The majority failed to

understand the negative effects of the production of records for women, especially on

equality rights.66

After O'Connor, there appears to be a more concerted move to an equality driven

analysis in the sexual assault. Subsequent amendments lo the Criminal Code reflect Ihe

dissent in O'Connor.6l The parliament, in giving recognition to equality, introduced a

production process that incorporates a more challenging threshold for production to a

judge than the majority in O'Connor. The Preamble to the amendment states that:

Whereas the Parliament of Canada continues to be gravely concemed about
the incidence ofsexual violence and abuse in Canadian society and, in
particular, the prevalence ofsexual violence against women and children;

Whereas the Parliament ofCanada recognizes that violence has a
particularly disadvantageous impact on the equal participation of women
and children in society and on the rights of women and children to security
of the person; privacy and equal benefit of the law as guaranteed by sections
7,8, 15 and 28 ofthe Canadian Charter of Rights and Freedoms.

The hend appears to have caught on, as subsequent case law reflects the

acceptance by the whole court of the relevance of an equality analysis to the process of

63 O'Connor, at 157ø L'Heureux * Dube J. with La Forest and Gonthier JJ. concurring.
65 lbid. at 758tr Karen Busby, sapra note 61. According to L' Heureux-Dube, J., "the court must take care not to create

a class ofvul¡erable victims who have to choose bettveen accusing their attackers and maintaining
their records' confidentiality''. O'Connor at 158.

67 Criminøl Code,RSC 1985, c. C- 4ó as amended by 5.C.1997.
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trying sexual assault offences.6s In R ,. Mills,6e the Supreme Court of Canada upheld Bíl/

C-46 whtch amended the Crimínal Code to incltde Sections 278.1 to 278.91, as being

constitutional. The full Court applied an equality analysis and included equality as a

relevant constitutional right stating that:

Equality concems must also inform the contextual circumstances in
which the rights of full answer and defence and privacy will come into
play. An appreciation of the equality dimension ofrecord production
in cases conceming sexual violence highlights the need to balance
privacy and full answer and defence in a manner that fully respects
the privacy interests ofcomplainants, 70

Dissenting in part also in Mills, with respect to records in the hands of the crown,

Lamer CJC stated that the law" failed to protect the privacy and equality rights of

complainants and witnesses in sexual assault trials in a manner that minimally impairs the

right of the accused to make full answer and defence,"Tr

It is apparent from the above, that sexual assault law in Canada has undergone

challenges that have had significant impact on reform of the Criminal Code. Thougþ the

success achieved is limited with regards to the fact that ¡ecords of the complainant are

still accessible to the accused, the interaction between women's groups, parliament, the

judiciary and the public at large is exemplary to the development of equality

jurisprudence in sexual violence cases.

óE E. Sheehy, and C. Boyle, " Justice L' Heureux -Dube a¡d Canadian Sexual Assault Larv: Resisting the
Privatization ofRape" in Elizabeth Sheehy (ed), Adding Feninism to Lqw. nte Contribution ofJustice
Clqire L' Heureux - Dube. (Canada,Irwin Law,2004) at249.

6e 
¡ reeel 3 s.c.R.6B8

7o lbid., at 672
7t lbid., at 676
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5.4 Relevance to the African Situation

Sexual offences, rape and indecent assault have often been used as a weapon in

the hands of unscrupulous people to subjugate women.?2 This part of the chapter focuses

on Nigeria and South Africa, to see how far equality has been guaranteed within these

societies in sexual offence cases. A recent survey carried out in two semi-rural

communities in the South Eastem part of Nigeria to determine the prevalence of rape,

among other thing, reveals that four out of every ten women admitted to attempted or

actual rape. 73 Many countries in Africa today experience civil unrest and wars, with

sexual offences as weapon put to ample use. The attitude of law enforcement agencies

and the law of evidence are similar to what existed in pre-1983 Canada with respect to

sexual offences. Low reporting and high attrition rates typiry the trend for sexual offences

in many countries in Africa. 7a

The low rate of reporting of rape and sexual violence by victims is athibuted to

the social stigma attached to it: prejudice to the chances of marriage, attendant

humiliation and shame, embarrassment caused by appearances and cross examination in

the court, publicity in press, fear of being taunted by others, being considered

promiscuous and perhaps being considered responsible for the incident, the risk of losing

72 For example, it was reported in Nigeria that soldiers deployed to a rural community called Choba to
quell civil disturbances arising from the oil rich area ofRiver State ofNigeria raped the women.

t3 J.E.N. Okwo¡k*o, and C.C. Ibeh, "sexual assault in Nigeria" Intemationãl Fedeiation ofGynecology
and Obstretics. (Elservier Science lreland Ltd, 2003) Available at
http://linkinehub.elsevier.con/retrieve/pii/.

?{ It must be mentioned here that the¡e are few statistics to show this negative trend. Lr 1989, there were
only 1,032 cases ofrape reported to the Police in Nigeria. Attempted rape was not included. Date rape
or rape ofa wife by her husband is not a crime. Ebbe Obi, "Wo¡ld Fact book of Criminal Justice
Systems... Nigeria." US Department ofJustice, Ofüce ofJustice Program, Bureau ofJustice Statistics,
abca 1992. Available at www.ojp.usdoj.gov/bjsþub/ascü/wfbcjnig.fi t.
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the love and respect of society, friends and p¡obably that of her husband if she is

married.T5

5.4.1 Nigeria

The Constilulion of the Federal Republic of Nígeria76 prohibits discriminatory

laws in the following sections:

Section 17 (2) (a) Every citizen shall have equality ofrights, obligation and
opportunities before the law.

Section 42 (1) A citizen ofNigeria of a particular community, ethnic
group, place of origin, sex, religion or political opinion
shall not, by reason only that he is such a person:-

(a) be subjected either expressly by, or in the practical
application of, any law in force in Nigeria or any
executive or administrative action ofthe government, to
disabilities or restrictions to which citizens of Nigeria
ofother communities ethnic group, places oforigin, sex, religions
or political opinions are made subject.

Section 17 (2) falls under the fundamental objectives and directive principles of state

policy and are adjudged non-justiciable.TT Section 42 on the other hand falls under the

fundamental rights protection afforded by lhe Nígerian Constitution and can be enforced

in a court of law. Despite these constitutional guarantees of non-discrimination and

equality, the protection of victims of sexual offences remains limited.

The Nigerian Criminal arrd Penal Codes create offences that infringe on

constitutional protections.?8 Under the Criminal Code, the crime of rape is defined, but

this definition is limited to the common law definition of rape. Marital or spousal rape is

7s J.E.N. Olavonkwo, and C.C. Ibeh, supra. note72.
16 Constitution of the Federal Republic ofNigeria,l999. Available at

http:/ vww.nigeriaJaw.orc/ConstitutionofTheFederalReÞublicofNiseria.ht¡n. last visited l0/06/05.
(herenafter N í g e û a n C on s t i t u I i o n)

77 
See Chapter II o f the Nigerian Conslitulíon.

78 Crintinal Code Acl Cap 77 Laws ofthe Federation ofNigeria 1990, applicable ir the Southem part of
Nigeria (Hereinafter Criminal code) and Penal Code Cap 89 Laws ofNorthem Nigeria 1963,
applicable to the Northem part ofNigeria.
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excluded from this definition.TeTraditionally, some Afücan cultures believe that, upon

payment of a bride-price, a man has unhindered access to the body of the woman who

becomes his wife.8o Other provisions are discriminatory on the basis of sex. For

example, the offence of indecent assault under the Criminal Code imposes a more severe

penalty for offences against the male as against the female. Section 353 provides that:

Any person who unlawfully and indecently assaults any male person
is guilty of a felony, and is liable to imprisonment for three years.

While Section 360 provides that:

Any person who unlawfully and indecently assaults a woman or girl
is guilty of a misdemeanor, and is liable to imprisonment for two years.

The differentiation in the penalty imposed for similar offences has negative implications

for equality. The provision implies that the offence, when committed against a male, is of

a more serious nature.

Furthermore, Section 55 (1) (d) states that:

Nothing is an offence which does not amount to infliction of grievous
Hurt upon any person and which is done by a husband for the purpose
ofcorrecting his wife, such husband or wife being subject to native law
or custom in which such correction is recognized as lawful.

The Penal Code defines grievous harm to include emasculation, permanent deprivation of

the [right] eye, of the hearing of an ear or the power of speech, deprivation of any

member or joint, destruction or permanent impairing of the power of any member or

joint, among other things. T\te Penal Code provides further in Section 282 that "Sexual

intercourse by a man with his own wife is not rape if she has attained puberty."

7e The incidence ofspousal rape is acknowledged to be a problem. U.S Department ofState, Country
Reports on Human Rights Practices - 2002: Nigeria; Bureau ofDemocracy, Humarr Rights and
Labour. Available at http:/ vww.stategovl gld rlsllurpt/20021 18220.htn.

80 This view is held by many Nigerian ethnic groups including the Tiv ofBenue State ofNigeria ancl the
Ibos ln the Eastem parts ofNigeria.
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The combined effect of these provisions is devastating to women. Despite

constitutional provisions espousing the principles of equality and non-discrimination,

patently discriminatory customary law and outdated English coÍlmon law still form part

of Nigeria's criminal law on sexual offences, which are routinely upheld by the courts.El

Not only is rape condoned within marriage, defilement of young girls under the age of

sixteen is inadvertently allowed because the law does not define the age ofpuberty.

The situation is further compounded by technicalities of procedural and

evidentiary rules applicable in rape and other sexual offence cases. Rape trials are often

conducted with evidence that requires that the female victim is exposed to indignity.

Section 211 of fhe Evidence Act82 provides that:

When a man is prosecuted for rape or for attempt to commit rape or
for indecent assault, it may be shown that the woman against whom
the offence is alleged to have been committed was of a generally immoral
character, although she is not cross examined on the subject; the woman
may in such a case be asked whether she has had connection with other
men, but her answer cannot be contradicted and she may also be asked
whether she has had connection on other occasions with the prisoner,
if she denies it she may be conhadicted.

A victim is more or less required to prove that she did not consent to sexual relation even

where medical evidence shows that the victim was raped and failure to provide

cor¡oboration may jeopardise the prosecution's case.E3 Overall in Nigeria, many of those

victimised in sexual violence do not have access to means of legal redress;84 and not

much has been done in terms of legal reforms to sexual violence laws in spite of the

8r U. U. Ervelukwa,'?ost Colonialism, Gender, Customary lnjustice: Widows in African Societies,"
Human Rights Quarterly 24.

82 Cap 112 Laws ofthe Federation ofNigeria 1990.
83 In Jos Native Aulhority Police v. Gani (196?)Northern Nigeria Law Report l0?, the held that in charges

ofrape, the uncorroborated testimony ofthe complainant camot lead to a conviction.
8a In Okonoyon v..t are [1973] Nigerian Monthly Lãw Report I (SC), in spite of available evidence the

court held that penetration was not p¡oved.
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constitutional guarantees and the severe consequences that victims of sexual violence

face.

5,4.2. South Africa

The Constitution of the Republíc of South Afríca entered into force in I 996.85 It

contains a Bilt of Rights that guarantees equality. 66 The Preamble of fhe Constitution

regards it as the supreme law that "lay the foundation for a democratic and open society

in which govemment is based on the will of the people and every citizen is equally

p¡otected by the law." The South Afrícan Constitufior? is consistent in is reference to

equality as an important right.ET When read with intemational instruments sigtred by that

country, a duty is imposed on the state to address violence against women, including

sexual assault. This includes the duty to enact appropriate legislation and proper

implementation of the legislation.

South Afüca has one of the highest rape statistics in the world, available to show that

more than 50,000 cases of rape were reported in 1996; while it is estimated that only one

in twenty rape cases are actually reported.Es The trauma of rape in South Africa, as in

other parts of Africa, has been increased by the life threatening possibility of t¡ansmission

of the dreaded HIV/AIDS through sexual assault.

To meet this challenge, the South African govemment through its parliament initiated

E5 Act 108 of 1996 (Hereinafrer South Af ican Constitution).
86 Chapter 2 ibid.
E7 Sections l, ?(l). 36, and 39 ( 1) (a) of the South Af ican Constitution. See also Hugo v. President of

South Africa and Another. 1996 (4) S.A. l0l2(D.)
EE L. Veneo, "Th" Root ofa Rape Crisis" Crime and Conflict, No 8 (Summer 1997) Available at

http://www.csvr.ore.za./pape¡s/papvet2.htm. Last visited l0/06/05 (She notes that the National
Institute for Crime Prevention and Rehabilitation ofoffenders (NICRO) calculates that only one in
twenty rape cases are reported to the police based on this, a rape occurs in South Africa every 83
seconds. South African Police Service gives a higher fìgure estimating that only one in thirty-six cases
is repoded, or that a rape occurs every 35 seconds.

r32



a drafr. Criminal Law (Sexual Offences) Amendment Bitt in 2003.8e Its Preamble

acknowledges that "the South Afücan coÍtmon law and statutory law fail to deal

effectively and in a non-discriminatory manner with activities associated with sexual

offences, thereby failing to provide adequate protection against sexual exploitation to

complainants of such activities."eo While the purpose of the.Bil/ is:

[T]o afford complainants of sexual offences the maximum and least traumatizing
protection that the law can provide, to introduce measures which seek to enable
the relevant organs ofstate to give full effect to the provisions ofthis act and to
fortiÛ, the state's commitment to eradicate the pandemic of sexual
offences committed in the Republic or elsewhere by its citizens.

The Bil/ seeks to amend the existing criminal law on sexual offences in many ways.el

Sexual offence victims are defined in gender neuhal terms,e2 while marital exemption is

sought to be removed from sexual offences in the proposed section 3(4) as follows:

A marital or other relationship, previous or existing, shall not be a
defence to a charge under subsection (1).

Taking into consideration the HIV/ AIDS pandemic in South Africa, the -Bll/ creates three

new offences, namely: compelled rape, criminal non-disclosure of HIV or AIDS, and

criminal non-disclosure of a sexually transmissible infection other than HIV. Furthermore

8e B 50 - 2003. Introduced in the National Assembly ofThe Republic ofsouth Africa as a Section ?5 Bill.
http://Mvw.pme.o¡q.zå./docs/2004/apþendices/040224sexoffbill.doc. (hereinafter draft Bill) See also the
Human Rights Watch Submission to the Parliamentary Portfolio Committee on Justice and
Constitutional Development, Parliament of South Africa, Onlhe draft Criminal law (Sexual Ofences).
Amendnent Bill,2003 from Amresty Intemational and Human Rights Watch. Available at
htÞ://hrw.orslpress/2003/09/s.a drafcrimelarv.htm.s Preamble to the draft Bill.

er Many amendment was made particularly for the protection ofchildren but this is not within the purview
of this paper.

e2 Proposed Section 3 (l) which provides that "Any person (.'4") who unla*ûrlly and intentionally
comnits an act ofsexual penetration with another person ("8') without the consent ofB, is guilfy ofthe
offence ofrape."
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the offence of indecent assault replaces sexual assault, with an additional offence of

compelled sexual assault,e3

The Bill also seeks to correct problems created by the common law rule and other

evidentiary rules that discriminate against women. For instance, the trial court cannot

draw inferences f¡om the delay in reporting the crime by the complainantea; the court

cannot treat the evidence of a complainant with caution and neither will such evidence

require conoboration.e5 In S v. J,e6a seventeen year old school girl complained that the

appellant, a police officer, raped her. The trial court convicted the officer based on the

available evidence. The accused appealed to the Provincial Court but his appeal failed. At

the Supreme Court of Appeal, the officer claimed that the trial court failed to adhere to

the cautionary rule ofevidence which requires judges to give less weight to the testimony

of a complainant in sexual assault cases. The court recognised that the cautionary rule of

evidence in cases of sexual assault is premised on the myth that "women are habitually

inclined to lie about being raped", which is outdated. The court concluded that the

cautionary rule is inconsistent with the constitutional right to equality.

The .Bil/ eliminates significant obstacles to proving sexual offences that permit the

trial court to draw negative inferences about a complainant's credibility. The Bil/ also

seeks to amend the Criminal Procedure ActeT in regard to evidence of character and

previous sexual history. Though the Bil/ is still subject to review, there is an obvious shift

in the direction of promotion of equality by the processes that have been commenced. An

e3 Proposed section 7 and,8 of the draft Bilt.

ea Proposed Section 36 råid.

es Proposed section 18 rärd
e6 ¡tllt¡ 1z¡ Se lA4 (South Africa Supreme Court ofAppeal).
e7 Act 5l oflg?7, s eclior2z7.
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assessment of the Canadian situation will be made to determine how to move forward in

the quest for equality in Africa.

4.5 Assessment and Recommendations

The introduction of the Canadian Charter inlo the legal framework of Canadian

society aims to entrench an effective regime of human rights protection.es The level of

abshaction that characterises entrenched or constitutional rights makes their applications

tum on interpretation, by the jud iciary.ee In Canada, any declaration of incompatibility of

a constitutional right with legislation in force will, almost automatically, result in the

repeal or amendment of the offending legislation, as observed in equality cases discussed

previously.

In the Canadian experience, the "politics" of lhe Canadian Charter involves an

apparent interaction among different groups. These interactions reveal that "there is no

line between legal activity and political action."loo Women's groups, such as LEAF,

actively work in and out of courtrooms to promote and protect the equality rights of

women, These groups consistently invite the parliament and the courts to take equality

into consideration in the drafting and interpretation of legislation, by being granted

intervener status in equality litigation, and writing considered factums that clearly

articulate their position. They convey the importance of the equality guarantees in the

Canadian Charter and in some case influence the opinion of judges in deciding such

cases.lol Outside the court, the women's gfoups educate and effectively lobby the

eE Any declaration by the Supreme Court of Canada of incompatibility of legisl atioÍ to tlLe Charter
provision, alnost automatically results in repeal or amendment ofthe offending legislation, as seen
in Seaboyer suprc nole38.s A. Mccolgan, Wonten tlnder the Law: The False Promise of Huuøn Rigåts (Harlow, Pearson
Education Ltd, 2000) at 2.

l@ S. Razack. sø¿rz note 33 at 130-

'o'LEeI fo, 
"**',ple 

has intervened in nume¡ous cases and inlluenced the dissenting juclgement of
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goveÍrment (ministers of justice and the legislafures) to ensure that reforms made to

legislation conform to their vision of equality.

Even though equality potentials may not be very obvious within the judgrnent ofa

court, as observed in sexual assault cases, the role of the judiciary in the protection of

women's dghts cannot be over-emphasised.l02 Though the courts in Canada appear to be

skeptical in applying equality analysis in the interpretation of legislation, even when it

seems realistic to do so,l03 this has not detracted from the overall role played by the

judiciary in the development of equality jurisprudence. Some amendments to the

Criminal Code wilh particular reference to sexual offences have continued to take place

in response to judicial interpretation of the provisions by the courts and lobbying by

women's gtoups. too

Specifically, the judgments of Madame Justice Claire L'Heureux -Dube at the

Supreme Court of Canada exemplifu the perspective that the judiciary can apply to

develop jurisprudence that will have positive impact on the lives of women. "Her

analyses, even when written in dissent, have ultimately reshaped the common law and

instigate new legislation."los

The role of the Canadian parliament in providing some protection to women must

also be mentioned. Over time, parliament in Canada made explicit its intention to

incorporate equality analysis into sexual violence legislation by enacting amendments to

Madame Justice L'Heu¡eux -Dube in ,!¿aboyer supra note38.
102 For example, Justice L'H€ureux -Dube "consistently relied upon equality rights as ao implicit ifnot

explicit int€rpretative framewo¡k infonning the law of sexual assault." See E. Sheehy, and
C. Boyle, "Justice L'Heureux- Dube and Canadian Sexual Assâult : Resisting the Privatization
ofRape" in Sheehy,E., (ed.), supra nole 67 a1249.

t03 Seaboyer anð, Gaynte, supra note 84 ; O'Connor.¡q For example, the 1992 reform ofsexual assault cases after the Supreme Court ofCanada decision in
Seaboyer and Gaynte, supra note 38.

t05 E. Sheehy and C . Boyle supra note 67 at 247 .
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the Criminal Code.t06 According to Diana Majury, the preambles "explain the gendered

social context that gives rise to sexual assault and the gender issues that need to be taken

into consideration in applying the new legislation,"roT and are evidence of a true

commitment.

Canada is also a classic example of how the law can be limiting. Law alone

cannot achieve the objective of improving the status ofwomen and protecting their rights.

For example, instances abound where the courts fail to take equality into consideration. It

therefore takes the joint effort of all concemed to realise effective social change. The fact

remains that women and children make up the highest percentage of victims of sexual

offences. For many African countries, Nigeria and South Africa inclusive, equality is

guaranteed more on paper than in practice. From the example of sexual violence, to a

large extent, the barriers created by the common law and other evidentiary and procedural

rules removed.

Even though sexual offences take a more serious dimension in Africa, the pace of

implementing constitutionally guaranteed equality and non-discrimination has been

slow.r08 The use of rape as an instrument of suppression in situations of armed conflicts

and in peace times, compounded by the problem of HIV/AIDS, has not quickened the

pace for reform.

Prior to patriation of the Constitution of Canada, women \ryere actively involved

in activities geared towards securing an effective equality provision and continued active

participation to ensure materialisation of their vision of equality. In Afrca the Protocol is

106 
See example ofthe Preamble on page l8 ofthis work.

107 D. Ma¡ury, "The Charter, Equality Rights and Women: Equivocation and Celebration." (2002) 40
Osgoode Hall L J 297 at 316

'oE This is fue considering that many parts of Africa presently experience war o¡ civil un¡est. These
countries include Sudan, Sierra Leone, and Uganda, to mention just a few.

beyet
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self-evident in terms of revealing a commitment on the part of African women to secure

the promotion and protection of their rights. African women must therefore not rest on

their oars, but must work effectively through national and regional networks and

coalitions to campaign for the immediate ratification of the Protocolby lheir countries.

These groups should work with the govemments, the parliaments, the courts, the

media and the public at large to further the goals of the Pro tocol, bolh for the purpose of

ratiflcation as well as for implementation. Upon entry into force of the Protocol, efîorts

should be charureled towards law reform and appropriate interpretation to promote the

rights of women, both in theory and in practice.

The use of Canadian examples on equality and sexual offences illushates

that they have come a long way in promoting equality rights of women . The Canadian

Charter has been used as an effective tool for interpreting existing legislation and in

following up by amending the laws to be made consistent to its provision. The effort of

women's group's shows what can be achieved when women organise and are committed

to defend and promote their rights. The limitation of women's access to courts should not

serye as hindrance. T\e Canadian Charter challenges though litigation have helped

develop women's rights in Canada. Relevant equality provisions contained in the

Protocol could therefore be merged into constitutional documents and made effective and

implemented.

Although many women in Africa are unaware of their rights and live in poverty,

there remains the need to put existing laws to the test in order to determine thei¡

effectiveness. The Protocol can serve this purpose with proper effort publicise

protections available for the rights of women, as well as for education of women
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themselves, to be empowered to seek to enforce these rights. Related to this, legal aid

services must be made available to women who require such services.

4. 6. Conclusion

As earlier noted, though the successes achieved in Canada in the quest for

equality have been rather constrained, the example of constant interaction and active

participation ofvarious actors in the unfolding scenario is a useful model or example for

securing immediate rati{ìcation and effective implementation of t}:le Protocol by African

nations. The Canadian rape law reforms stand out as the one example that indicates the

substantial influence women can have in the legal process. Women must be active

participants in the processes that affect them. Social change must take place within the

context of education of all sectors of African society. With the joint effort of all,

women's effective participation in the development of the continent can be secured

through the protection and promotion of their human rights,
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Chapter Six

Conclusion

This thesis has examined the position of women's rights within the African

system. It has shown that recent developments in the African regional human rights

system may be an indication that protection of the human rights of women on the

continent is increasingly featuring in its agenda. Support for legislation against

discrimination has continued to grow especially with the adoption of the Protocol.

However, there is no doubt that a serious gap still exists between de jure and de facto

recognition of women's rights. The examination of the content and the processes

available under the Protocol reveals a sense of a legal and policy approach which

recognizes that law alone cannot make the desired change in status of women in Afüca.

Discrimination against women will not be abolished by modifuing laws alone.

However law plays an important part along with commitment of states and civil

society, particularly women's groups to implement the law. The commitment of Afücan

States must include not only legal but financial investment in providing health care,

education and work skills fo¡ improving the status of women. The law must be

complemented with positive attitudinal change on the part of everyone, women, judges,

legislative bodies, law enfo¡cement agents and all segments of society to the issue of

r omen's rights. The Protocol will serve as a legal instrument containing minimum

standards for education, health care and other protections for African women and their

rights.

A reoccurring theme in the study of women's human rights in Africa is the impact

and effect of patriarchal structures and institutions on the ability of women to obtain and
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enjoy rights. This combined with harmful or negative cultural practices creates an

obstacle to effective implementation of human rights of women in Africa. The issue of

how culture relates to the human rights of women cannot be swept aside. The need for a

thorough and fair assessment of human rights violations and particularly women's rights

violations by all concemed car¡rot be overemphasized. The issue of cultural legitimacy of

intemational human rights cannot be ignored or else the rights being promoted will

ultimately be resisted based on the impression that it is another form of imperialism. The

usurpation of accepted cultural norms of the people without an objective and sensitive

assessment may lead to resistance, even when there is evidence of the negative impact of

the norm.

Solutions propounded for this problem by legal scholars include education and

dialogue rather than formal, abshact, and legalistic approaches. Such approaches involve

mutual respect, understanding, dialogue and sensitivity, and equality among parties.l

Others include application of local solutions and empowerment of indigenous people.2

Local non-governmental organisations often have the basic understanding of the issue in

their society and can provide necessary impetus for action. The fact that NGOs face

fewer bureaucratic obstacles and political conshaints than official bodies grants them the

opportunity to be effective in advancing the rights of women. NGOs in the grassroots

have access to information and local sources unavailable to govemment and can

I Some of the scholars that advocates these views include; Robert Kwame Ameh, "Reconciling Human
Rights and Traditional Practices: The A¡ti-Trokosi Campaign in Gha¡a. Canadian Joumal ofLaw and
Society (2004) Vol. 19, No.2 [He advocates the application of local solutions aand the €mporverment
ofthe indigenous peoplel; J. Oloka- Onyango, " Human fughts and Susøinable Development in
Contemporary Africa: A New Dawn, or Retreating Horizon? (2000) 6 Buff. Hum. Rts. L. Rev. 39 [He
is ofthe view that inclusion and dialogue are the most fundamental tenels on which a truly human
rights must be groundedì.

2 
J. Oloka-Onyango, "Moclem-day Missionaries or Misguided Miscreants? NGOs, the Women's
Movement and the Promotion of Human Rights in Africa, in W. Benedek el a/ (eds.) I'Lrc Hunan Rights
oflVomen: Intemationøl Instruments and Af ican Experiences. (London: Zeb books, 2002) at 291.
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positively act in collaboration with local communities to provide services that can

enhance and empower women, such as, family planning and education, health care, credit

and income-generating activities.

Women's NGOs have the collective ability to work together to serve as pressure

groups to ensure govemments fulfill their obligations under international and regional

human rights treaties. For example, the women's NGO network has been effective in

bringing intemational pressure to bear in exposing the systematic violence and rape now

used as a weapon of warfare in many parts of the world, including AÍhica. Women NGO

groups all over Africa were instrumental to the resolution to draft and adopt fhe Protocol.

It has become a voice through which the work of these NGO's can work more

effectively.

Outdated laws which have long been amended within the jurisdiction in which

they were originally developed need to be repealed or amended, taking a cue from

jurisdictions where positive improvements have been achieved in terms of human rights.

Understandably, some scholars would regard the adoption of the Protocol as unnecessary

and "another level to a confusing number of instruments and organs."3 The weakness of

the enforcement provisions, poor drafting and inconsistencies of the Protocol and the

decision to draft and adopt an "Ãffican" Protocol for the rights of women are other areas

of criticism.a All these notwithstanding the positive aspects of the Protocol carmot be

ignored.

3 R. Murray, "Women's Rights and the Organisation of African Unity and A.frican Union: The Protocol on
the Rights of Women in Africa" in Doris Buss and A. Manj i, International Law: Modem Feminist
Approaches (Qxford and Portland, Oregon: Hart Publication,2005) at27l

4 lbld a¡254 añ271.
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The Protocol has advantages as a symbolic instrument and in real terms. The

actual existence of the Protocol gives the sense that women's rights really exist for

African women. Though couched in general terms, the Protocol can serve as a uniform

guide to the implementation of equality rights on the African continent. The level of

ag¡eement that had to be reached before the adoption of the Protocol may attest to the

fact that African states have shown a clear cornnitment to take action promoting the

human rights of women. The Protocol serves to focus public attention and opinion on the

continued existence of some undesirable practices and the need to eliminate them. It has

the potential of generating further debates, discussions that will cast light on the scope

and nature of women's rights problems, obstacles to their solution and means of attacking

the problems. The Protocol provides a broad framework of general norms and standards

intended to guide government action affecting women's rights in Africa. If effectively

utilized, the Prolocol will serve as a basis for scrutinizing and influencing government

policies.

Nigeria and South Afüca have recently ratified the Protocol.s The fact that the

Protocol reflects the peculiar needs and situation in the African Continent with respect to

rights of women will help develop a uniform approach to the protection of these rights.

Since the African Charter enjoys "almost universal acceptance in participant and non-

participant signatories"6and states parties have made attempts to incorporate its

provisions into national legislation, as in Nigeria,? we can hope that states will accord the

5 Nigeria ratified the Protocol on 1810212Q05; South Af¡ica ratifie d the Protocol on l4t}ll2OO5
6 N. J Udomba¡a, "Between Promise and Performance: Revisiting States' Obligation under the African

Human Rights Charter'' (winter, 2004) 40 Sran. J.lnfl L 105 at I 10.
7 T\e Ai'ican Chaú¿l" rvas incorporated in to the law in Nigeria by virtue of the Afi.ican Clnrter on

Hunan and Peoples Righls' (Ratifrcation and Enforcenent) Act. Cap. l0,Laws of the Federation of
Nigeria 1990.
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Protocol the same treatment upon its entry into force. States parties to the Protocol

should incorporate its provision as a supplement that elaborates the provision of the

African Charter.

The Protocol defines norms for the protection of the human rights of African

Women and can serve as a fiamework and guide for the definition of constitutional

guarantees of women's rights. The Protocol mandates proactive and pro-women policies

aimed at dismantling discrimination. It seeks to achieve substantive equality for women,

not only formal legal equality but also equality of results in real terms. The potential of

the Protocol is immense and should be exploited in order to accelerate the realization of

women's rights in Africa.

From the foregoing, it is apparent that a great deal of work is still required in

order to full view of the rights of women within the African human rights system. The

recent transition of the OAU to AU has brought about changes that can make a diffe¡ence

to the rights of women. The discussions and debates and the key actors and thei¡ roles in

the adoption of lhe Constitutíve Act of the lfrican Union and the amendments conceming

gender; the key actors and NGO's that participated in the process of developing the

Protocol and their vision or reason behind their actions; the role of the African

Commission in the promotion and protection of women's rights are works in progress

which will require more in depth research to discover the roles they play in promoting

women's rights in Africa. My future work will build upon the broad base of this present

piece to address some of these questions all with a view to examining how, concretely,

the law can make a difference in the daily lives of African women.
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Appendix I

Protocol to the African Charter on Human and Peoples' Rights on the Rights of
Women in Africa

The States Pa¡ties to this Protocol,

CONSIDERING that Article 66 of the African Charter on Human and Peoples' Rights
provides for special protocols or agreements, if necessary, to supplement the provisions
of the African Charter, and that the Assembly of Heads of State and Government of the
Organization of Afücan Unity meeting in its Thirty-first Ordinary Session in Addis
Ababa, Ethiopia, in June 1995, endorsed by resolution AHG/Res.240 (XXXI) the
recommendation of the African Commission on Human and Peoples'Rights to elaborate
a Protocol on the Rights of Women in Africa;

CONSIDERING that Article 2 of the African Charter on Human and Peoples' Rights
enshrines the principle of non-discrimination on the grounds ofrace, ethnic group,
colour, sex, language, religion, political or any other opinion, national and social origin,
fortune, birth or other status;

FURTHER CONSIDERING that A¡ticle 18 of the African Charter on Human and
Peoples' fughts calls on all States Parties to eliminate every discrimination against
women and to ensure the protection of the rights of women as stipulated in intemational
declarations and conventions;

NOTING that Articles 60 and 61 of the African Charter on Human and Peoples' Rights
recognise regional and intemational human rights instruments and African practices
consistent with intemational norms on human and peoples' rights as being important
reference points for the application and interpretation of the African Charter;

R-ECALLING that women's rights have been recognised and guaranteed in all
intemational human rights instruments, notably the Universal Declaration of Human
fughts, the Intemational Covenant on Civil and Political Rights, the Intemational
Covenant on Economic, Social and Cultural Rights, the Convention on the Elimination of
All Forms of Discrimination Against Women and its Optional Protocol, the African
Charter on the fughts and Welfare of the Child, and all other intemational and regional
conventions and covenants relating to the rights of women as being inalienable,
interdependent and indivisible human rights;

NOTING that women's rights and women's essential role in development, have been
reaffirmed in the United Nations Plans of Action on the Environment and Development
in 7992, on Human Rights in 1993, on Population and Development in 1994 and on
Social Development in 1995;

RECALLING ALSO United Nations Security Council's Resolution 1325 (2000) on the
role of Women in promoting peace and security;



REAFFIRMING the principle of promoting gender equality as enshrined in the
Constitutive Act of the Afücan Union as well as the New Partnership for Africa's
Development, relevant Declarations, Resolutions and Decisions, which underline the
commitment of the African States to ensure the full participation of African women as
equal partners in Afüca's development;

FURTIIER NOTING that the African Platform for Action and the Dakar Declaration of
1994 and the Beijing Platform for Action of 1995 call on all Member States of the United
Nations, which have made a solem¡ commitment to implement them, to take concrete
steps to give gfeater attention to the human rights of women in order to eliminate all
forms of discrimination and of gender-based violence against women;

RECOGNISING the crucial role of women in the preservation of African values based
on the principles of equality, peace, fieedom, dignity, justice, solidarity and democracy;

BEARING IN MIND ¡elated Resolutions, Declarations, Recommendations, Decisions,
Conventions and other Regional and Sub-Regional Instruments aimed at eliminating all
forms of discrimination and at p¡omoting equality between women and men;

CONCERNED that despite the ratification of the African Charter on Human and
Peoples' Rights and other intemational human rights instruments by the majority of States
Parties, and their solemn conmitment to eliminate all forms of discrimination and
harmful practices against women, women in Afüca still continue to be victims of
discrimination and harmful practices;

FIRMLY CONVINCED that any practice that hinders or endangers the normal growth
and affects the physical and psychological development of women and girls should be
condemned and eliminated;

DETERMINED to ensure that the rights of women are promoted, realised and protected
in order to enable them to enjoy fully all their human rights;

HAVE AGREED AS FOLLOWS:

Article I

Definitions

For the purpose of the present Protocol:

a) "African Charter" means the African Charter on Human and Peoples'Rights;

b) "African Commission" means the Afíican Commission on Human and Peoples' Rights;

c) "Assembly" means the Assembly of Heads of State and Govemment of the African
Union;
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d) "AU" means the African Union;

e) "Constitutive Act" means the Constitutive Act of the African Union;

f) "Discrimination against women" means any distinction, exclusion or restriction or any
differential treatment based on sex and whose objectives or effects compromise or
destroy the recognition, enjoyment or the exercise by women, regardless of their marital
status, of human rights and fundamental freedoms in all spheres of life;

g) "Harmful Practices" means all behaviour, attitudes and/or practices which negatively
affect the fundamental rights of women and girls, such as their right to life, health,
dignity, education and physical integ¡ity;

h) "NEPAD" means the New Partnership for Affica's Development established by the
Assembly;

i) "States Parties" means the States Parties to this Protocol;

j) "Violence against women" means all acts perpetrated against women which cause or
could cause them physical, sexual, psychological, and economic harm, including the
threat to take such acts; or to undertake the imposition of arbitrary restrictions on or
deprivation of fundamental freedoms in private or public life in peace time and during
situations of armed conflicts or ofwar;

k) "Women" means persons of female gender, including girls.

Article 2

Elimination of Discrimination Against Women

1. States Parties shall combat all forms of discrimination against women through
appropriate legislative, institutional and other measures. In this regard they shall:

a) include in their national constitutions and other legislative instruments, ifnot already
done, the principle of equality between women and men and ensure its effective
application;

b) enact and effectively implement appropriate legislative or regulatory measures,
including those prohibiting and curbing all forms of discrimination particularly those
harmful practices which endanger the health and general well-being of women;

c) integrate a gender perspective in their policy decisions, legislation, development plans,
programmes and activities and in all other spheres of life;
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d) take conective and positive action in those areas where discrimination against women
in law and in fact continues to exist;

e) support the local, national, regional and continental initiatives directed at eradicating
all forms of discrimination against women.

2. States Parties shall commit themselves to modifo the social and cultural pattems of
conduct ofwomen and men through public education, information, education and
communication shategies, with a view to achieving the elimination of harmful cultural
and traditional practices and all other practices which are based on the idea of the
inferiority or the superiority of either of the sexes, or on stereotyped roles for women and
men.

Article 3

Right to Dignity

1. Every woman shall have the right to dignity inherent in a human being and to the
recognition and protection ofher human and legal rights.

2. Every woman shall have the right to respect as a person and to the free development of
her personality.

3. States Parties shall adopt and implement appropriate measwes to prohibit any
exploitation or degradation of women.

4. States Parties shall adopt and implement appropriate measures to ensure the protection
of every woman's right to respect for her dignity and protection of women from all forms
ofviolence, particularly sexual and verbal violence.

Àrticle 4

The Rights to Life, Integrity and Security of the Person

1. Every woman shall be entitled to respect for her life and the integrity and security of
her person. All forms of exploitation, cruel, inhuman or degrading punishment and
treatment shall be prohibited.

2. States Parties shall take appropriate and effective measures to:

a) enact and enforce laws to prohibit all forms ofviolence against women including
unwanted or forced sex whether the violence takes place in private or public;

b) adopt such other legislative, administrative, social and economic measures as may be
necessary to ensure the prevention, punishment and eradication ofall forms ofviolence
against women;



c) identiff the causes and consequences ofviolence against women and take appropriate
measures to prevent and eliminate such violence;

d) actively promote peace education through curricula and social communication in order
to eradicate elements in traditional and cultural beliefs, practices and stereotypes which
legitimise and exacerbate the persistence and tolerance ofviolence against women;

e) punish the perpetrators of violence against women and implement programmes for the
rehabilitation of women victims;

f) establish mechanisms and accessible services for effective information, rehabilitation
and reparation for victims of violence against women;

g) prevent and condernn traffìcking in women, prosecute the pe¡petrators ofsuch
trafficking and protect those women most at risk;

h) prohibit all medical or scientific experiments on rivomen without their informed
consent;

i) provide adequate budgetary and other resources for the implementation and monitoring
ofactions aimed at preventing and eradicating violence against women;

j) ensure that, in those countries where the death penalty still exists, not to carry out death
sentences on pregnant or nursing women;

k) ensure that women and men enjoy equal rights in terms of access to refugee status
determination procedures and that women refugees are accorded the fuIl protection and
benefits guaranteed under intemational refugee law, including their own identity and
other documents.

Article 5

Elimination of Harmful Practices

States Parties shall prohibit and condemn all forms of harmful practices which negatively
affect the human rights of women and which are contrary to recognised intemational
standards. States Parties shall take all necessary legislative and other measures to
eliminate such practices, including:

a) creation ofpublic awareness in all sectors ofsociety regarding harmful practices
through information, formal and informal education and outreach progfafitmes;

b) prohibition, through legislative measures backed by sanctions, ofall forms of female
genitai mutilation, scarification, medicalisation and para-medicalisation of female genital
mutilation and all other practices in order to eradicate them;



c) provision of necessary support to victims of harmful practices through basic services
such as health services, legal andjudicial support, emotional and psychological
counselling as well as vocational training to make them self-supporting;

d) protection of women who are at risk of being subjected to harmful practices or all
other forms ofviolence, abuse and intolerance.

Article ó

Marriage

States Parties shall ensure that women and men enjoy equal rights and are regarded as
equal partners in marriage. They shall enact appropriate national legislative measures to
guarantee that:

a) no marriage shall take place without the free and full consent of both parties;

b) the minimum age of mârriage for women shall be 18 years;

c) monogamy is encouraged as the preferred form of marriage and that the rights of
women in marriage and family, including in polygamous marital relationships are
promoted and protected;

d) every marriage shall be recorded in .,vriting and registered in accordance with national
laws, in order to be legally recognised;

e) the husband and wife shall, by mutual agreement, choose their matrimonial regime and
place ofresidence;

f) a married woman shall have the dght to retain her maiden name, to use it as she
pleases, jointly or separately with her husband's sumame;

g) a woman shall have the right to retain her nationality or to acquire the nationality of
her husband;

h) a woman and a man shall have equal rights, with respect to the nationality of thei¡
children except where this is conhary to a provision in national legislation or is contrary
to national security interests;

i) a woman and a man shall jointly contribute to safeguarding the interests of the family,
protecting and educating their children;

j) during her marriage, a woman shall have the right to acquire her own property and to
administer and manage it freely.
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Article 7

Separation, I)ivorce and Annuìment of Marriage

States Parties shall enact appropriate legislation to ensure that women and men enjoy the
same rights in case ofseparation, divorce or annulment of marriage. In this re gard, they
shall ensure that:

a) separation, divorce or arurulment ofa marriage shall be effected byjudicial order;

b) women and men shall have the same rights to seek separation, divorce or annulment of
a marriage;

c) in case ofseparation, divorce or annulment of marriage, women and men shall have
reciprocal rights and responsibilities towards their children. In any case, the interests of
the children shall be given paramount importance;

d) in case of separation, divorce or arurulment of marriage, women and men shall have
the right to an equitable sharing ofthejoint property deriving from the marriage.

Article 8

Access to Justice and Equal Protection before the Law

Women and men are equal before the law and shall have the right to equal protection and
benefit of the law, States Parties shall take all appropriate measures to ensure:

a) effective access by women tojudicial and legal services, including legal aid;

b) support to local, national, regional and continental initiatives directed at providing
women access to legal services, including legal aid;

c) the establishment of adequate educational and other appropriate structures with
particular attention to women and to sensitise everyone to the rights of women;

d) that law enforcement organs at all levels a¡e equipped to effectively interpret and
enforce gender equality rights;

e) that women are represented equally in thejudiciary and law enforcement organs;

f) reform ofexisting discriminatory laws and practices in order to promote and protect the
rights of women.

Article 9
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Right to Participation in the Political and Decision-Making Process

1 . States Parties shall take specific positive action to promote participative govemance
and the equal participation of women in the political life oftheir countries through
afûrmative action, enabling national legislation and other measures to ensure that:

a) women participate without any discrimination in all elections;

b) women are represented equally at all levels with men in all electoral processes;

c) women are equal partners with men at all levels of development and implementation of
State policies and development programmes .

2. States Parties shall ensure increased and effective representation and participation of
women at all levels of decision-making.

Article 10

Right to Peace

1. Women have the right to a peaceftìl existence and the right to participate in the
promotion and maintenance of peace.

2. States Parties shall take all appropriate measures to ensure the increased participation
of women:

a) in programmes of education for peace and a culture ofpeace;

b) in the structures and processes for conflict prevention, management and resolution at
local, national, regional, continental and intemational levels;

c) in the local, national, regional, continental and intemational decision making structures
to ensure physical, psychological, social and legal protection ofasylum seekers, reftigees,
retumees and displaced persons, in particular women;

d) in al1 levels of the structures established for the management of camps and settlements
for asylum seekers, refugees, retumees and displaced persons, in particular, women;

e) in all aspects ofplaruring, formulation and implementation ofpost-conflict
reconstruction and rehabilitation.

3. States Parties shall take the necessary measures to reduce military expenditure
significantly in favour ofspending on social development in general, and the promotion
of women in particular.

Article 11
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Protection of Women in Armed Conflicts

L States Parties undertake to respect and ensure respect for the rules of intemational
humanitarian law applicable in armed conflict situations, which affect the population,
particularly women.

2. States Parties shall, in accordance with the obligations incumbent upon them under
intemational humanitarian law, protect civilians including women, irrespective of the
population to which they belong, in the event of armed conflict.

3. States Parties undertake to protect asylum seeking women, refugees, retumees and
intemally displaced persons, against all forms ofviolence, rape and other forms ofsexual
exploitation, and to ensure that such acts are considered war crimes, genocide and/or
crimes against humanity and that their perpetrators are brought to justice before a
competent criminal jurisdiction.

4. States Parties shall take all necessary measures to ensure that no child, especially girls
under 18 years ofage, take a direct part in hostilities and that no child is recruited as a
soldier.

Article 12

Right to Education ând Training

1. States Parties shall take all appropriate measures to:

a) eliminate all forms of discrimination against women and guarantee equal opportunity
and access in the sphere ofeducation and training;

b) eliminate all stereotypes in textbooks, syllabuses and the media, that perpetuate such
discrimination;

c) protect women, especially the girl-child from all forms ofabuse, including sexual
harassment in schools and other educational institutions and provide for sanctions against
the perpetrators of such practices;

d) provide access to counselling and rehabilitation services to women who suffer abuses
and sexual harassment;

e) integrate gende¡ sensitisation and human rights education at all levels of education
curricula including teacher haining.

2. States Parties shall take specific positive action to:

a) promote literacy among women;



b) promote education and training for women at all levels and in all disciplines,
particularly in the fields ofscience and technology;

c) promote the effolment and retention ofgirls in schools and othe¡ haining institutions
and the organisation of programmes for women who leave school prematurely.

Article 13

Economic and Social Welfare Rights

States Parties shall adopt and enforce legislative and other measures to guarantee women
equal opportunities in wo¡k and career advancement and other economic opportunit¡es, In
this respect, they shali:

a) promote equal¡ty of access to employment;

b) promote the right to equal remuneration forjobs ofequal value for women and men;

c) ensure hansparency in recruitment, promotion and dismissal of women and combat
and punish sexual harassment in the workplace;

d) guarantee women the freedom to choose their occupation, and protect them from
exploitation by their employers violating and exploiting thei¡ fundamental rights as

recognised and guaranteed by conventions, laws and regulations in force;

e) create conditions to promote and support the occupations and economic activities of
women, in particular, within the informal sector;

f) establish a system ofprotection and social insurance for women working in the
informal sector and sensitise them to adhere to it;

g) inhoduce a minimum age for work and prohibit the employment of children below that
age, and prohibit, combat and punish all forms ofexploitation of children, especially the
girl-child;

h) take the necessary measures to recognise the economic value ofthe work of women in
the home;

i) guarantee adequate and paid pre- and post-natal maternity leave in both the private and
public sectors;

j) ensure the equal application of taxation laws to women and men;

k) recognise and enforce the right ofsalaried women to the same allowances and
entitlements as those granted to salaried men for their spouses and children;
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1) recogrise that both parents bear the primary responsibility for the upbringing and
development of children and that this is a social function for which the State and the
private sector have secondary responsibility;

m) take effective legislative and adminishative measures to prevent the exploitation and
abuse of women in advertising and pomography.

Article 14

Health and Reproductive Rights

1. States Parties shall ensure that the right to health of women, including sexual and
reproductive health is respected and promoted. This includes:

a) the right to conhol their fertility;

b) the right to decide whether to have children, the number of children and the spacing of
children;

c) the right to choose any method of contraception;

d) the right to self-protection and to be protected against sexually transmitted infections,
including HIV/AIDS;

e) the right to be informed on one's health status and on the health status of one's partner,
particularly if affected with sexually transmitted infections, including HIV/AIDS, in
accordance with intemationally recognised standards and best practices;

g) the right to have family planning education.

2. States Parties shall take all appropriate measures to:

a) provide adequate, affordable and accessible health services, including information,
education and communication programmes to women especially those in rural areas;

b) establish and strengthen existing pre-natal, delivery and post-natal health and
nutritional services for women during pregnancy and while they are breast-feeding;

c) protect the reproductive rights ofwomen by authorising medical abortion in cases of
sexual assault, rape, incest, and where the continued pregnancy endangers the mental and
physical health ofthe mother or the life of the mother or the foetus.

Article 15

Right to Food Security



States Parties shall ensure that women have the right to nutritious and adequate food. In
this regard, they shall take appropriate measures to:

a) provide women with access to clean drinking water, sources of domestic fuel, land,
and the means ofproducing nutritious food;

b) establish adequate systems of supply and storage to ensure food security.

Article 16

Right to Adequate Housing

'Women shall have the right to equal access to housing and to acceptable living conditions
in a healthy environment. To ensure this right, States Parties shall grant to women,
whatever their marital status, access to adequate housing.

Article 17

Right to Positive Cultural Context

1. Women shall have the right to live in a positive cultural context and to participate at all
levels in the determination ofcultural policies.

2. States Parties shall take all appropriate measures to enhance the participation of
women in the formulation of cultural policies at all levels.

Article 18

Right to a Healthy and Sustainable Environment

1. Women shall have the right to live in a healthy and sustainable environment.

2. States Parties shall take all appropriate measures to:

a) enswe greater participation of women in the planning, management and preservation
ofthe environment and the sustainable use ofnatural resources at all levels;

b) promote research and investment in new and renewable energy sources and
appropriate technologies, including information technologies and facilitate women's
access to, and participation in their control;

c) protect and enable the development ofwomen's indigenous knowledge systems;

c) regulate the management, processing, storage and disposal of domestic waste;
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d) ensure that proper standards are followed for the storage, transportation and disposal of
toxic waste.

Article 19

Right to Sustainable Development

Women shall have the right to fully enjoy their right to sustainable development. In this
connection, the States Parties shall take all appropriate measures to:

a) inhoduce the gender perspective in the national development planning procedures;

b) ensure participation of women at all levels in the conceptualisation, decision-making,
implementation and evaluation of development policies and programmes;

c) promote womenrs access to and control over productive resources such as land and
guarantee their right to property;

d) promote women's access to credit, training, skills development and extension services
at rural and urban levels in order to provide women with a higher quality of life and
reduce the level ofpoverty among women;

e) take into account indicators of human development specifically relating to women in
the elaboration of development policies and programmes; and

f) ensure that the negative effects ofglobalisation and any adverse effects of the
implementation of trade and economic policies and programmes a¡e reduced to the
minimum for women.

Article 20

WidowsrRights

States Parties shall take appropriate legal measures to ensure that widows enjoy all
human rights through the implementation of the following provisions:

a) that widows are not subjected to inhuman, humiliating or degrading treatment;

b) that a widow shall automatically become the guardian and custodian ofher children,
after the death ofher husband, unless this is contrary to the interests and the welfare of
the children;

c) that a widow shall have the right to remarry, and in that event, to marry the person of
her choice.

Article 21



Right to Inheritance

r. A widow shall have the right to an equitable share in the inheritance of the property of
her husband. A widow shall have the right to continue to live in the matrimonial house. In
case ofremarriage, she shall retain this right if the house belongs to her or she has
inherited it.

2. Women and men shall have the right to inherit, in equitable shares, their parents'
properties.

Article 22

Special Protection of Elderly Women

The States Parlies undertake to:

a) provide protection to elderly women and take specific measures commensurate with
their physical, economic and social needs as well as their access to employment and
professional haining;

b) ensure the right of elderly women to freedom fiom violence, including sexual abuse,
discrimination based on age and the right to be treated with dignity.

Article 23

Special Protection of Women with Disabilities

The States Parties undertake to:

a) ensure the protection of women with disabilities and take specific measures
commensurate with their physical, economic and social needs to facilitate their access to
employment, professional and vocational training as well as their participation in
decision-making;

b) ensure the right of women with disabilities to freedom from violence, including sexual
abuse, discrimination based on disability and the right to be treated with dignity.

Article 24

Special Protection of Women in Distress

The States Parties undertake to:

a) ensure the protection of poor women and women heads of families including women
from marginalized population groups and provide an environment suitable to their
condition and their special physical, economic and social needs;
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b) ensure the right ofpregnant or nursing women or women in detention by providing
them with an environment which is suitable to their condition and the right to be treated
with dignity.

Article 25

Remedies

States Parties shall undertake to:

a) provide for appropriate remedies to any woman whose rights or freedoms, as herein
recogrrised, have been violated;

b) ensure that such remedies are determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by law.

Article 26

Implementation and Monitoring

1. States Parties shall ensure the implementation of this Protocol at national level, and in
their periodic reports submitted in accordance with Article 62 of the African Charter,
indicate the legislative and other measures undertaken for the fi¡ll realisation ofthe rights
herein recognised.

2. States Parties undertake to adopt all necessary measures and in particular shall provide
budgetary and other resources for the fulI and effective implementation ofthe rights
herein recognised.

Article 27

Interpretation

The Afücan Court on Human and Peoples' Rights shall be seized with matters of
interpretation arising from the application or implementation of this Protocol.

Article 28

Signature, Ratifìcation and Accession

1. This Protocol shall be open for signature, ratification and accession by the States
Parties, in accordance with their respective constitutional procedures.

2. The instruments ofratification or accession shall be deposited r¡/ith the Chairperson of
the Commission of the AU.
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Article 29

Entry into Force

1. This Protocol shall enter into force thirty (30) days after the deposit of the fifteenth
(1 5) instrument of ratification.

2. For each State Party that accedes to this Protocol after its coming into force, the
Protocol shall come into force on the date ofdeposit of the instrument ofaccession.

3. The Chairperson of the Commission of the AU shall notifu all Member States of the
coming into force of this Protocol.

Article 30

Amendment and Revision

l. Any State Party may submit proposals for the amendment or revision of this Protocol.

2. Proposals for amendment or revision shall be submitted, in writing, to the Chairperson
of the Commission of the AU who shall transmit the same to the States Parties within
thirty (30) days ofreceipt thereof.

3. The Assembly, upon advice of the Afücan Commission, shall examine these proposals
within a period ofone (1) year following notification ofStates Parties, in accordance with
the provisions of paragraph 2 of this article.

4. Amendments or revision shall be adopted by the Assembly by a simple majority.

5. The amendment shall come into force for each State Party, which has accepted it thirty
(30) days after the Chairperson ofthe Commission of the AU has received notice ofthe
acceptance.

Article 3l

Status of the Present Protocol

None of the provisions ofthe present Protocol shall affect more favourable provisions for
the realisation of the rights of women contained in the national legislation ofstates
Parties or in any other regional, continental or intemational conventions, treaties or
agreements applicable in these States Parties.

Article 32

Transitional Provisions
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Pending the establishment of the African Court on Human and Peoples'Rights, the
Afücan Commission on Human and Peoples' Rights shall be seized with matters of
interpretation arising from the application and implernentation ofthis Protocol.

Adopted by the 2nd Ordinary Session of the Assembly of the Union -Maputo, I I July
2003

Appendix 2

African Charter on Human and Peoples' Rights

(Adopted 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5,21 LL.M. 58 (1982), entered
ínto force 21 October 1986)

Preamble

The African States members of the Organization of Afücan Unity, parties to the present
convention entitled "African Charter on Human and Peoples' Rights",

pgs¡lling Decision 115 (XVI) of the Assembly of Heads of State and Govemment at its
Sixteenth Ordinary Session held in Monrovia, Liberia, from 17 to 20 l,tly 1979 on the
preparation ofa "preliminary draft on an African Charter on Human and Peoples'Rights
providing inter alia for the establishment ofbodies to promote and protect human and
peoples' rights";

Considering the Charter of the Organization of Afücan Unity, which stipulates that
"freedom, equality, justice and dignity are essential objectives for the achievement ofthe
legitimate aspirations of the Afücan peoples";

Reaffirming the pledge they solemnly made in Article 2 of the said Charter to eradicate
all forms ofcolonialism from Africa, to coordinate and intensiff their cooperation and
efforts to achieve a better life for the peoples of Africa and to promote intemational
cooperation having due regard to the Charter ofthe United Nations. and the Universal
Declaration of Human Rights;

Taking into considerâtion the virtues oftheir historical tradition and the values of
Afücan civilization which should inspire and characterize their reflection on the concept
of human and peoples' rights;

Recognizing on the one hand, that fundamental human rights stem from the athibutes of
human beings which justifies their national and intemational protection and on the other
hand that the reality and respect ofpeoples rights should necessarily guarantee human
rights;

Considering that the enjoyment of rights and freedoms also implies the performance of
duties on the part ofeveryone; Convinced that it is henceforth essential to pay a particular



attention to the right to development and that civil and political rights cannot be
dissociated from economic, social and cultural rights in their conception as well as
universality and that the satisfaction of economic, social and cultural rights is a guarantee
for the enjoyment of civil and political rights;

Conscious of their duty to achieve the total liberation of Africa, the peoples of which are
still struggling for their dignity and genuine independence, and undertaking to eliminate
colonialism, neo-colonialism, apartheid, zionism and to dismantle aggressive foreign
military bases and all forms of discrimination, particularly those based on race, ethnic
group, color, sex. language, religion or political opinions;

Reaflìrming their adherence to the principles of human and peoples'rights and freedoms
contained in the declarations, conventions and other instrument adopted by the
Organization of Afücan Unity, the Movement of Non-Aligned Countries and the United
Nations;

Firmly convinced of their duty to promote and protect human and people'rights and
freedoms taking into account the importance traditionally attached to these rights and
freedoms in AÍÌica;

Have agreed as follows:

Article 2

Every individual shall be entitled to the enjoyment of the rights and Íieedoms recognized
and guaranteed in the present Charter without distinction ofany kind such as race, ethnic
group, color, sex, language, religion, political or any other opinion, national and social
origin, fortune, birth or other status.

Article 3

1. Every individual shall be equal before the law.

2. Every individual shall be entitled to equal protection ofthe law.

Article 18

1. The family shall be the natural unit and basis ofsociety. It shall be protected by the
State which shall take care of its physical health and moral.

2. The State shall have the duty to assist the family which is the custodian or morals and
traditional values recognized by the community.

3. The State shall ensure the elimination of every discrimination against women and also
ensure the protection of the rights of the woman and the child as stipulated in
intemational declarations and conventions.
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4. The aged and the disabled shall also have the right to special measures ofprotection in
keeping with their physical or moral needs.

Adopted by the eighteenth Assembly of Heads of State and Government June l98I -
Nairobi, Kenya
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