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Abstract

This thesis presents an overview of the legal responses to the sexual exploitation

of children in Canada and Sri Lanka. It examines the nature and extent of the child sex

trade, its national and international, social and legal dimensions. It defines child sexual

exploitation and considers the reasons why children enter the sex trade, the

characteristics of children who get involved in prostitution, characteristics of offenders,

and why they choose to have sex with children. It discusses in detail the problems

faced by Sri Lanka in trying to combat child prostitution, and evaluates the legal

framework in Canada in search of possible solutions.

This thesis observes that children's special status is recognised today more than

ever before, with several international conventions that seek to elevate child protection

to the level of human rights. States have willingly ratified these conventions, but child

seSual exploitation continues to exist. It notes that sometimes child sex offenders can

escape punishment for their crimes due to weaknesses in the domestic laws of states. In

such instances, international law can step in to ensure that the accused is tried under

principles of international law.

This thesis also suggests that domestic criminal law and international law are nor

the only methods of dealing with child prostitution. It explores alternative social

service and community based initiatives for addressing the problem, including methods

of recovery and re-integration. It concludes that the most effective solution to the

problem would be if the domestic criminal law, international law and social service

mechanisms can together be utilised to fight child sexual exploitation.
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Introcluction

The sexual exploitation of children is a fundamental violation of their rights, yet

an estinlated one million children r.vorldr,vide enter the sex trade each ,v-'ear.' Child

sexual exploitation is an atrocity because it is a cormption of the natnrai orcler, where

adults are supposed to nurture and protect children, not exploit and take advantage of

them. This thesis examines the nature and extent of the child sex trade, its national and

inte¡national, social and legal dimensions. It discusses in detail the problems faced by

Sri Lanka in trying to combat child prostitution, and evaluates the legal framework in

Canada in search of possible solutions.

Chapter One of this thesis analyses what is meant by the term 'child rights.'

Due.to their vulnerable age and mental immaturity, children deserve special protection.

It traces children's position in society from Roman times when they hacl absolutely no

rights, to today where the family, community and the state have a duty to prorecr

children. Children's special status is recognised today more than ever before, with

several international conventions that seek to elevate child protection to the level of

h¡rrrr¡n rishfe

Chapter Tw-o defines chilcl sexual exploitation ancl considers tlie reasons why

chilclren enter the sex tracle, the characteristics of chilclren r,vho get involved in

prostitution, characteristics of offenders, and why they choose to have sex with

children. It discusses the crirninal law in Sri Lanka relating to chilcl prostitution and

' At rvctr sitc http://rvrvrv.uniccf .org



highlights loopholes in the law ancl we¿rk enf-orcement mechanisnls that perDeruate th:

problem lt considers horv lessons can be learnt fiom Canacla regarding attìtucles

towarcls child victims, and the importance of increasing sensitivity to,uvarcls child

witnesses, to facilitate their testimony in criminal proceedings.

Holvever, sometimes chilcl sex ofÏenclers can escape punishment for their crimes

clue to weaknesses in the clomestic laws of states. In such instances, international law

can step in to ensure that the accusecl is tried uncler principles of international lar,v.

Chapter Three examines how customary international law and international conventions

can be utilisecl to frght chilcl sexual exploitation. International human rights

mechanisms can also be usecl to investigate human rights abuses arising out of the child

sex tracle' This chapter then consiclers extra-territorial jurisdiction, ancl r.vhether this

could be a possible solution.

' Finally, Chapter Four looks past the criminal lar,v aspects of this issue and

explores the social service and community responses to the child sex trade, including

methods of recovery and re-integration. It examines community based rehabilitation

programs for customers of juvenile pr:ostitutes, and considers whether these alternative

programs and 'john schools' can prevent them from re-offending. Social service

organisations can also play a role in assisting child prostitutes leave their trade and re-

integrate into society. This chapter examines some Canadian community based

programs for juvenile prostitutes, and considers rvhether these will be permanent ancl

efTective methods of helping chìld prostitutes get offthe streets and leacl fulfilline lives.



Chapter l.

Children's R.ights

T'he oldest htown fossil foofprints of our huntan ancesÍors qre lho.çe of a
family leading q child across a mud flat in Africa more thqn a million
yedrs qgo. Recognition of children's needs for special care is foremost
among lhose basic understandings about social conduct thqt we call
'huntan rights'whose observance prolects rhe dignity and worth of the
individual. AII rights^ imply obligations, especially by the poverfur
totuards the powerless.'

1.0 Introduction

The concept of children"s rights as human rights has come to the forefront in

international law in recent years. Due to their vulnerable age and physique, mental

immaturity and inability to look after themselves independently; children deserve equal

rights and merit special protection. The United Nations Convention on the Rights of the

Child (UNCRC) was adopted by the General Assembly of the'United Nations on 20

November 1989.3 The Convention promotes children's human rights and rights to

protection, and imposes obligations on member states to respect them.

Human rights guaranteed to children include the right to life (UNCRC Article 6),

the right to a name and nationality (Article 7), the right to freedom of expression and

the right to information (Article 13), the right to freedom of thought, conscience and

religion (Article 14), the right to freedom of association (Article 15), the right to

protection from physical or mental violence, injury or abuse, neglect or negligent

treatment, maltreatment or exploitation, including sexual abuse (Article 19), the right of

- Anonyntous. in Mau¡ee¡l Seneviratne (ed.). Sone Lvpert Legal Analv,ses: The Se.wal Exploitation of
Children in Sri Lanka (Colombo: the PE4CE Campaign. 1996), p. 6.



access to health care services (Article 24), the right to education (Article 28), the right

to rest and leisure, to engage in play and recreational activities (Article 3l), the right to

be protected from economic exploitation (Article 32), and the right to protection from

torh:re or other cruel, inhuman or degrading treatment or punishment (Article 37). The

trend towards recognising the special status of children can be seen by the fact that the

UNCRC is the most widely ratified convention in the world today.a

This chapter examines the concept of children's rights and its implications for

child protection. It traces the history of children's rights and notes how children have

been granted more stafus and recognition over time. International conventions too have

played an important role in persuading states to increase child protection strategies.

Finally this chapter examines how international documents can be enforced in the

domestic laws of states, and the problems encountered in the implementation of these

international instruments.

1.1 The Nature of Rights

i.1. 1 What is a 'Right'?

Susan Wolßon has some interesting views on what is meant by the term 'Child

Rights.' She explains that without rights there would be no moral 'bottom line' to

resolve conflicts, to protect people's vital interests, or to ensure that their status as

unique individuals with dignity and worth are recognised. It is always good to have a

minimum standard as a yardstick when guaranteeing rights. Another truth is that people

3 Adopted and opened for signature, ratification and accession by General Assembly Resolution 11125 of
20 November I989; entry into force2 Septernber 1990;at web site http:/Áwvrv.unhlh¡.ch



always quietly tolerate injurious or degrading treatment they receive until they know

that there is a legal redress to combat the problem. Once they are awaÍeof their rights,

they are empowered to fight abuse. This is particularly true with regard to children.

They will not be able to fight the abuse they face until they are awaÍeof their rights.s

Of course, before people become aware of their rights, it is first important to

define more precisely what a right is. According to Joel Feinberg, a right is a valid

claim' What makes a claim valid is the justification of a peculiar and narrow kind,

namely justification within a system of rules.6 Feinberg also explains that the only

beings that can have rights are those that can have interests. The two are intertwined.

He explains that things like rocks and shrimp do not have rights because they do not

have any interests. His reasons for adopting this principle are:

(l) because a right holder must be capable of being represented and
it is impossible to represent a being that has,ro int.rãrts, and(2) because a right holder must be capable of being a benáficiary in
his own person, and a being without interests is a being thãt is

' incapable of being harmed or benefited, having no good õr .sake'
of its own.'

Thus this interest principle can be used to separate those that cancount as ri.eht holders

from those who cannot.

With regard to child rights, Wolfson points out

holder is by examining whether they also have interests,

that if we define who a right

then children do fall inro this

't All united Nations member states excepf the united states have norv ratified the (Jì{CRC. The most
re^cent ratific?|9n ono.f !9n-,rlia's, which took place on l3 May 2002.
'^15- A. Wolfson, "Children's Riglrts: TLeïheoretical u,ra.rpiruiing of the ,Best Interests of the
Child". in Michael Freeman and Philip Veemran (eds.), I/re lcleotogies of Chilclrent nþri 1óord¡echr:Ma¡tinus Nijhoff Publishers. 1992), p. t0.

, {".1 l.it*rg Social Phitosophy (Ñerv Jersey: prenrice-Hafl inc.. 1973), p. 58.' Joel Feinberg "The fughts of Animals and Unborn Generations". in W.i blackstone (ed.), phitosoph.v,
and Environmental crisis (Athens. Georgia: universitv of Georgia press^ 1974). p. 51.



category. She states that when we question who has rights, and what they are entitled

to, the fìrst thing we consider is that each individual has the capacity to enjoy these

rights, even if the level where rights can be enjoyed, and by whom, varies across the

scale- Thus, which specific rights they have would be decided according to where they

fall along the continuum, rather than by some extraneous, irrelevant or artificially

imposed criterion.s This theory of the connection between rights and interests is

important because we can use it for the protection of children. When we prove that

children are right holders, then their interests are entitled to be protected.

How should we view children's rights? Are children the same as adults" with

some minor differences, or different from adults, requiring special protection? A¡e

parents and children individuals with separate interests or is there a combination of

interests? Goldstein, Solnit and Freud support the conservative 'family as a haven'

ideology. They take the view that the state's role is essentially to uphold parental

autonomy.e They emphasise that one of the foremost rights of a child is the right to a

family. They believe that once a child is in the care of the parent, the state should not

intervene. The parental role is supreme and the state role essentially one of distant

support. However, I think this view point has serious flaws because it gives the parents

supreme rights. Thus in the event of child abuse, the state would find it difficult to

impose child protection measures. This in no way means that the child's familv

automatically has absolute control or that the state cannot intervene.

t Wolßon, vpra notc 5, p. 23.
" J. Goldstein. A.J. Solnit. and A¡rna Freud. ßevoncl the Best Interests of the Chitr{ (New york: The Free
Prcss.1980)



Anne McGillivray has examined the role played by the state in protecting

children's rights, a constant tussle between public and private realms. Family has

traditionally fallen into the private realm. Family privacy is strengthened by 'non-

interventionist' decisions upholding the right of parents to dictate the educational,

disciplinary and religious choices of their children. They firmly believe that freedom

from state intervention is the only way to strengthen the family, and that a strong family

is the cure to social ills. Historically the state formally placed children under the control

of their parents, justifying this in the public interest to ensure that children posed no

threat to society. This was accomplished by backing parental power. State regulation

of parental conduct was only enforced in'serious'cases. It is only in these situations

that private became public.lo

Feminist and youth movements of the 1960s and 70s created an atmosphere of

self-help and citizen action in which family violence could be addressed. This

suggested that children should be treated on a juridicially equal footing with others. But

McGillivray quite rightly indicates that few are prepared to coneede that children should

be treated exactly like adults. She notes that childhood is a condition which varies

according to social convenience and social conscience. The factor that must be

considered is whether the laws satisfy the broader requirements of justice. Children's

rights movements are run by adults. Adults define children's rights.tr

According to Savitri Goonesekere, the concept of child rights that has been

accepted internationally today does not go so far as to reject the concept of pre-emptive

It S": McGillivray, "Reconstructing Child Abuse: Westem Delurition and Non-Western Experience,,,
in Michael Freeman and PhiJip Veer¡nan (cds.), I'he lcleologies of Chilctren's Righrs lDordrecht:
Martinus Nijhotr, 1992), p. 2t3.



adult rights and duties with regard to children. It rather seeks to balance the perspective

of child rights with a perception of adult responsibilities, rights and duties that diminish

and alter with the evolving capacities of the child as he or she grows from childhood to

maturity' Thus as the child matures and becomes more independent, adult

responsibilities towards the children in question undergo a change.l2

Over a period of time, the courts in several countries have begun viewing

themselves as p(rrens patríae, or a superior parent, acting in the child's best interest.

While almost all countries in the world now have a fundamental rights chapter in their

national constitutions, most do not specifically mention protection of children.

However, it can be presumed that these protections extend to children. Many

constitutions, Iike that of Sri Lanka, have affirmative action policies that seek to redress

historical injustices against women and children.

1.þ.2 Natural Law and Legal positivism

Natural law has its origins in the moral and ethical dimensions of human

experience. According to Lloyd, the essence of natural law may be said to lie in the

constant assertion that there are objective moral principles which depend on the nature

of the universe and which can be discovered by reason.13 Whereas natural lawyers in

their reasoning claim that 'is' can lead to 'ought', legal positivists argue that there is a

demarcation between the two, and that moral propositions cannot be derived from

'.' Ibir!., p.2L7.
'- Savit¡i Goottesckere , Children, Lcwv ancl Justice: ¿l South ¿lsian Perspective (Nerv Delhi: Sage
Publications. 1998), p. 23.
'' y.D'4. Frcentan, Llovd's Jntroduction to Jurisprudence (London: Srveet and Ma.rrvcll , 19g6,6ú'ed-¡.
p. 80.



propositions of fact. But natural lawyers maintain that the rruth of particular rules of

natural law can always be demonstrated by reason. Davies and Holdcroft state that the

common theme at the centre of most natural law theories is that there exists in nature a

rational order. This order furnishes value statements which are universal and eternal.la

Natural law asserts that there is a necessary connection between law and morals,

and that laws should be just and fair. This school believes that knowledge gained

through reason is superior to knowledge gained through sensory perception. These

philosophers state that this higher law supersedes ordinary law, and this would always

prevail in the case of a conflict in order to maintain justice. D'Entreves noted that

natural law is'þart of the unrelenting quest of man to rise above the letter of the law to

the realm of the spirit."I5

The classical doctrine of natural law identifìes certain characteristics common to

this school of thinking. First, it is universal and immutable, available at all times and in

allplaces for those whose job it is to enact laws. Secondly, it is a 'higher law,' superior

to positive laws made by political authorities. It determines whether ordinary laws are

morally binding on subjects. And thirdly, it is discoverable by reason. 16 A¡istotle and

Plato endorsed this view. Plato in his work The Reptúllc questioned the meaning of

justice and concluded that ultimate justice is discoverable through reason. The Greeks

strongly believed that there are certain universal higher standards which can be

discovered by man through the exercise of reason.

'' Horvard Dalies and David Holdcroft, Jurisprudence: T'ext antl Conntentarv (London: Buttenvorths,l99t). p. 149.

'' Freeman, Llo.vd'.g Intro¿luction, sttpra note 13, p. 90.
'" J.w. Hanis, Legal'Phitosophre.s (Lo'don: Buttenvorths. 19g0. l't ed.). p. 7.



During the Middle Ages, St. Thomas Aquinas emerged as a natural lawyer who

tried to harmonise the teachings of the ancient Greeks with the Roman Catholic Church.

Aquinas felt that in the event of a conflict between natural law and positive law, the

former must undeniably prevail over the latter. The conscience of every human being

would require him as a matter of absolute necessity to accord priority to his perception

of natural law. According to Aquinas, natural law was not merely an ideal or an

aspiration; but on the contrary, a precise and comprehensive yardstick whereby the

validity of a positive law could be determined. He also said that if the human law is at

variance with the natural law, it is no longer legal, but a comrption of the law.

Therefore, if secular rulers pass laws which are unjust, their subjects are not bound to

obey them. rT Aquinas emphasised that natural law furnishes principles rather than rules

for detailed application. Reason becomes the foundation for all human institutions.

Whereas for early natural lawyers, their theory of a higher law was closely

cofmected with God as a higher being from whom the law emanated, this reasoning

underwent a change during the seventeenth century. Natural lawyers such as Grotius

came to the realisation that natural law was not logically dependent on the existence of

a superior being. Grotius concluded that natural law would hold good even if there was

no God.18 Thus, even if God and nature did not dictate natural law, its principles would

still hold true because they are demonstrated by reason.

However, the traditional natural law doctrine began to lose popularity because

philosophers thought it could be manipulated in almost any situation to suit individual

'.', Ihitl., p. 9.

' 
o Freenlân, Llowl '.; In lro¿luction, ntpra note 13, at p. g j.

l0



preferences. What is considered morally justiflrable could vary from age to age. For

example, even though the Greeks followed natural law, they accepted slavery as a

morally justitìable institution. To them slavery did not contravene natural law.re But

today slavery is considered a violation of natural law. For this reason, AIf Ross attacks

natural law and declares that "like a harlot it is at the disposal of everyo ne.,'20

But after the Second World War, natural law re-emerged. This was because the

world realised that even though positive law flourished during times of peace, when it

came to periods of turmoil, it courd not regulate people,s conduct. During the

Nuremberg Trials, when Nazi leaders were put on trial by the allied powers for

atrocities committed during the war, their defence was that their actions were in

accordance with the positive laws that were operating in Germany at the time. But the

Nuremberg Tribunal realised that accepting positive law - the law enacted by rulers -
without questioning the moral content of such laws, is dangerous. Therefore the

Tribunal rejected this defence. They declared that there are instances when national law

must be subordinate to the ethical and moral values embedded in the international legal

order' In order to preserve human life and what is good in society, natural law must

always prevail over laws which threaten humanity. As a result of the revival of natural

lar'v thinking, the (Jniversal Declaration on Human Rights,2l the UN Conventio, o, the

Rights of the Chikfz and several other human rights instruments were enacted. Thev trv

to lay down certain higher standards by which human conduct can be judged.

l9 ,, . ,
IOtd.

:0 Davies and Holdcroft , supra note 14, p. 16g.:t Adopted and proclaimed bv General Ássenrbly Resolution 217 A (lII) of l0 December lg4g; at rveb
s-j tc http;//rvrvu . un. ordrighrs
" Supra note l.

n



Because of the revival in natural law thinking, a man can no longer declare that

he followed a certain law merely because it was the positive law in operation at the

time, even though he was fully aware that it was morally and ethically unjustifiable.

Reason and his own conscience should guide him in understanding that certain acts are

wrong. In the Sri Lankan case of Wijesuriya v The State.23 a Lieutenant obeyed the

orders of his superior officer and killed a suspected militant, even though he knew there

was no solid evidence against her and she had not been subjected to a fair trial. The

court declared: "A soldier is bound to obey only orders that are not manifestly and

obviously illegal. If he obeys such orders, the law will presum e that he did so with

knowledge of its illegality." Thus we see that this higher law calls upon man to

exercise his sense of reason in determining what law he should follow. When man is

faced with a situation where he knows a law is manifestly illegal, he should instead

follow the higher norm and reach a decision by exercising his senSe of reason.

' With the revival of natural law thinking, Lon Fuller's ideas came to the

forefront. Lloyd says: "To Fuller, the most fundamental tenet of natural law is an

affirmation of the role of reason in legal ordering."2* Some of Fuller's debates revolve

around Germany during Hitler's era. He says those laws were retroactive, secretive and

they were used for a wrong purpose. He says there was a complete failure in legality

because the procedure in making them was wrong.

" 77 Ncrv Larv Reports G\ILR) 25.
-' Frceman, Lloyd's Innoduction, supra note 13, p. I t5.

l2



Whereas Fuller was a natural lawyer, H.L.A Hart was a positivist, and their

different vier.vs are seen in the Hart-Fuller debate.25 Their attitudes are revealed in their

responses to a case decided by a German post-war court in 1949. In this case, a German

woman was convicted because she betrayed her husband and had him sentenced to

death for having criticised Hitler. She pleaded that her action was legal because her

behaviour was in accordance with the valid positive law at the time. But the court

found her guilty because the statute \Ã/as contrary to the sound conscience and sense of

justice of decent human beings. In terms of positive law, the woman committed no

crime. But the court said the statute was illegal because it did not conform to moral

standards. Fuller agreed with the attitude of the court.26 He attacked positivism, saying

that a legal system should have certain characteristics if it is to command the fidelity of

right thinking people. A system of governance that lacks the inner morality of law does

not constitute a proper law.

' Natural law has made enormous contributions to legal philosophy. It can guard

against dictatorial legal regimes that apply positive law, in which they completely reject

ethical and moral concepts. Examples of this are the laws of Hitler and apartheid in

South Africa. Natural law has highlighted deficiencies in existing laws that are

inhumane and unjust, for example in the area of superior orders. It has helped greatly in

the area of law reform, ensuring that laws are amended to be in keeping with justice and

fairness' Human rights law has developed as a result of natural law, where the rights of

people aÍe guaranteed and enshrined in human rights instruments and in the

" Ihitt.. p. 39.ì.
'" Ib¡d., p.39(>.

l3



constitutions of various countries. Natural law ultimately inclucles a moral element in

the law - the acceptance ofa higher law guided by conscience and reason - because this

is an indispensable factor in the continued existence and function of the law.

Natural law does have its drawbacks. At times the content of natural law is

vague and uncertain. It is also diffìcult to enforce such a law because it is not a law that

is in operation and capable of being implemented. Instead it speaks of a higher standard

that could be achieved: what 'ought' to be the law. But even in the face of these

drawbacks, it plays a vital role in the world today because it sets standards as to how

society could be improved as a result of adopting higher laws.

In the past a primary role of natural law was its evaluative function. It acted as a

type of moral barometer to examine whether positive laws could be considered valid.

But today its function is so much more than this, encouraging us to strive for

excellence. It motivates us to enact laws that can be admired and obeyed at the same

time. Natural law is considered an ideal or standard by which \À/e gauge laws and

therefore the main purpose of natural law today is its role in law reform. According to

standards set by natural law, defective laws can be amended to make them conform to

higher moral laws.

Throughout the history of natural law, we see that it is not a mere pretentious

name for moral rules. Instead, natural law has always been considered a higher sysrem

of law whose truth was selÊevident or could be demonstrated by reason. Traditional

natural law linked what ought to be the law with the higher law that emanated f¡om

l,t



God' But today, even if one denies the presence of a higher being, natural larv is still

considered a higher system of law that can be demonstrated by reason.

In the area of ehild rights, I believe that natural law plays a pivotal role. It takes

a significant place in law reform, as it draws our attention to what ought to be the law

and it makes us consider what we should aspire to, when drafting laws in this area. The

U.N Convention on the Righrs of the Chitct (|NCRC)27 is an example of natural law. It

to ensure that their domestic
is a guideline for countries which ratify the convention,

laws are in conformity with the principles laid down.

The preamble of the UNCRC gives us the spirit of the convention, highlighting

that children, due to their wlnerability and innocence, are entitled to special care and

assistance' A¡ticle 3 of the UNCR}S says that in making decisions regarding children,

legislative, administrative and judicial bodies should ensure that the best interest of the

child should be the primary concern. Article 19 is another example of natural law in

opgration' It declares that state parties shall take all appropriate legislative,

administrative, social and educational measures to protect the child from all forms of

physical and mental violence, injury or abuse, neglect or negligent treatment while in

the care of parents, legal guardians or any other person who has the care of the child.

This too emphasises what ought to be the law.

Sri Lanka has a Draft Constitution which has not yet come into effect. It reflects

natural law as it indicates a higher law r.vhich we must aspire to, but it does not have any

enforceable validity yet. A¡ticle 27(13) of Sri Lanka's present constitution protects

;"1';i;: nore 3
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children's rights through the Directive Principles of State ltolicy.2e These principles are

included in the constitution so that the legislature can be guided by them when drafting

laws. However, the directive principles are not legally binding In contrast, the Draft

Constitution elevates child rights to a fundamental right, which can be protected by the

courts. Article 22 of the Draft Constitution states "Every child has the right to be

protected from maltreatment, neglect, abuse or degradation."s0 This highlights natural

law's place in law reform in the area of children and the law.

In contrast, legal positivists accept the law as it is, regardless of its

shortcomings. The positivist school emerged as a reaction to natural law, which was

seen as vague and not supported by scientific knowledge. It existed only in the minds

of people. But on the other hand, positivism is definite and it has no uncertainties as it

is posited. With regard to the area of children and the law, legal positivism would be

the present law, no matter how obnoxious or bad.

' According to Wolfgang Friedman, the most fundamental philosophical

assumption of legal positivism is the separation between the law as it is and the law as it

ought to be.3i He quotes Austin's definition of law as: '?A. rule laid down for the

guidance of an intelligent being by an intelligent being having power over him." He

cites J.C. Gray's point of view that the law of a state is not an ideal, but something

which actually exists. It is not that which ought to be, but that which already is.

:e 
_certified on 3l August 1978. (colombo; Govemment publications Bureau, 197g.)

'" hesentcd to Parliament on 2-t October 1997. printed inthe Sun¿la.v Observer newspaper of 2
November 1997, Colombo, Sri Lanka.
'' Wolfgang Fricdnun. Legol T'heory (Nerv York: Columbia Universiry press, 1967, 5ù ed.), p. 2-5g.
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ln Sri Lanka, the statutes that are in operation at present indicate legal

positivism. The Children an¿l Young Persons Ordinance" covers offences with regard

to child victims and child oflenders. The Penal Cocle (Amendment) Act33 lists a series

of offences, the punishment of which are supposed to serve as a deterrent to the

exploitation of children. It includes special provisions for the protection of children

from abuse. It deals with cruelty to children, sexual exploitation of children, traffrcking

and sale of children for sexual pulposes, protection against obscene publications and

incest. This is the positive law.

1.2 The Status of Children in European History

1.2.1 Roman Law and After

In classical Roman law, children did not have any recognised legal status, and

were given the same place in society as slaves and animals. In Roman laq all persons

were either sui itn'is or alieni juris. Those who were sui juris lived independently of

anyone else's power. Persons alieni juris were in the power of others (e.g., slaves were

in the power of their masters and children v/ere in the power of the paterfamilias).

Roman private law was based on the concept that each family had a head: the eldest

living male ancestor. In his potestas were all his descendants. The term 'pateryfamilias'

applied to every male who was sui juris. Those under the potestas of the paÍerfamilicts

were under his authority for life. He had supreme authorify in all domestic matters.

The paterfamilios had complete and unlimited rights over his children throughout their

" No. .18 of 1939. (Colornbo: Government publications Bureau, 1939.)
" No. 22 of 1995. (Colombo: Government Publications Bureau. 1995.) The lrenal Coc{e Antenclntent Act
is discussed in detail in Chapter Two of this thesis.
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infancy and adulthood, even to the extent of determining whether they live or die. He

had the right to contract on their behalf, to give them away in marriage, to banish them

and even to sell them.3a

The idea of paterfamilias is one which seemed to be a concept particular to

Rome. In the second century 4.D., Gaius boasted that "nowhere else had a father such

power over his children as exercised by a Roman pøterfantilias."3s Thus in early

Roman law, children had very little control over any aspect of their lives. In fact, there

was little distinction bet\Ãieen a slave and a son (filiusfamilias) at that time.

Since there were so many similarities between thefiliusfamilias and the slave, it

is primarily important to note the position of slaves in early Rome. The Roman slave

was considered to be both a thing and a person. He could be owned and therefore was a

res (thing). But he was a human being and thus also a person, because 'personality'

implied a being capable of legal rights and duties. Just like the-relationship between a

son and his paterfamilias, slaves were completely in the power of their masters. This

implied absolute disability, personal and proprietary. Even though the slave was a

thing, he was subject to potestcts. In effect, the law was the same for children as it was

for slaves. Slavery was an institution of the jus gentium by which one man was made

the property of another, contrary to nature. When we examine the status of a

filiusfamilias in early Roman law, we see that this definition also applied to him. The

filiusfamilias could be considered as a person with little or no rights in early Roman

law.

to R.W. Lee, The Elentents of RomanZaw (London: Srveet andMarrvell. 1956, +* 
"4.¡, 

p. OO.
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According to the jus civile,the pater.familias had the power to infliçt punishment

and violence even unto death Çus vitae neciscpte) to his slaves and children alike.36 He

had the right to let his child die of starvation or freeze to death. During the Catilinarian

conspiracy of 63 8.C., Fulvius, the son of a senator, joined the conspirators. His father

had him brought back and put to death.37

The paterfamilias had complete control over the person as well as the propeny

of those in his potestqs. Like the slave, he had the right to all acquisitions of any kind

belonging to the child. All property acquired by children went to the paterfamilias in

early Roman law. They could own absolutely nothing of their own. Even when the

filiusfamilias gre\¡i up and the paterfamilias gave him cattle to manage for his own

benefit, they were only de facto the property of the filiusfamilias and remain ed de jure

the properfy of the paterfamilias. Even though sons and slaves alike could contract and

control property, the paterfømilias stlll owned it.

' fn the early days of absolute potestas, the paterfamilias could force a marriage

upon a descendant and just as freely effect a divorce. At this period of time, a son had

such little status that his consent to his own marriage was unnecessary. He would be

compelled to marryr. Likewise, if children wanted to marry by choice and could not get

the consent of the paterfamilias, then the marriage could not take place.

Even though the concept of patria potestas survived throughout the history of

Roman law, the power of the paterfumilias over hisfiliusfamilias gradually diminished.

By 560 A.D, a series of statutes eventually forbade him to do things which had earlier

1s lbicl., p. 61.
"" Ibi¿1.
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come naturally in his position over those in his pofestas. As the power of the

p a Í e rfam i I i as decreased, the posi tion of the.fi I i u sfam i I i as incr eased. 
3 s

Early Roman-Dutch law based on Roman law similarly accorded a low status to

married women and children. They were categorised with mentally deficient or insane

persons, as legally incompetent.3e Fathers exercised complete authority and children

were perceived as the personal custodial property of their parents, or as family assets.a0

Savitri Goonesekere traces the history of the status of the child in other societies

and frnds similar attitudes toward children. French and Anglo-American law reflected

this view for a time. In English North America, certain statutes reflected a view of

children as evil or dangerous, such as the Stubborn Child Law of 1646.4r Under

English law women and children were under the authority of their husbands and fathers.

Blackstone explained that the wife's identity was merged with her husband under the

law, so much so that it suspended her very being or legal existeíce. The husband and

lvife were one person, and that person was the husband.a2 The father and not the mother

had supreme power over all his minor children.

Giving children such a low legal and social status had an

policy regarding their treatment. children were considered the

responsibility of the father. In both England and the united States,

prevention of cruelty to animals preceded (and inspired) legislation on

impact on public

property and the

legislation on the

the prevention of

'' Ibi cl.
38 lbicl.. o. 65.

; yjL Hlto. Law of Husban¿t anct ttiþ (Cap Torvn: Jura and Co. 1985.)-" Michael Freeman, The Rights ancl ll'rongs of Chitctren (London: Frances pinter hlblishers. 1963), p.
l -5.tr 

Gooncsekcrc. .t¿tpra note 12, p. 21.
''- w. Blackstone, comnentaries on the Ltu,s of Englanct (London: A strâhan, lg25), p. -l-ll.
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cruelty to children.as The first case of apprehension of an abused child. was brought

before the courts on the basis that the child victim was an animal.tu

1.2.2 Child Abuse. Constructs

Anne McGillivray examines the Formalist Rule of Law approach to child abuse.

According to this model, law makes no distinction between persons: age is as irrelevant

as gender, class or race. The same law applies to everyone, irrespective of age or status.

Formalism suggests that children's rights should be examined from the point of view of

equality. Child abuse would constitute a derogation from the right to equality.

However, the laws of children's rights and child abuse expose inherent contradictions:

adults are the sources of both protection and injury for children. The abusers are adults,

and the protection agencies are also run by adults.45

McGillivray agrees that children are better off in a fariily environment with

thêir biological parents. Yet ownership constructs - where parental power is justified to

the extent that it is implied that the parents 'own' the children - may obscure and even

encourage abuse. She then examines historical constructs of child abuse. First is the

Moral Construct. In the eighteenth and early nineteenth centuries, the offence of child

abuse did not exist in the formal law. The moral crusades for child welfare began to

emerge in the 1870s. Cruelty to Children could be an offence, but only under animal

protection laws. She cites the New York Mary Ellen case,46 where the court held that

tt Freeman, The Rights antl lI/rongs of Chilctren, supra note4O, p. 15.
''" The Mar-v Ellen case, discussed belorv. At rveb site http://wlwv.cpslvatch.com&eports/rnaryellen
" Mccillivray. "Reconstmcting Child Abuse", supranote 10, p. 2l-3.
'" At ryeb si te h t p ://wrwv. cpsrvatch. com/rcports/maryel len
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an abused chilcl houseworker could be judicially protected only under anirnal protection

laws.

Second is the Scientific ConsÍntct which emerged at the beginning of the

twentieth century. Professional social workers began to staff child protection agencies.

Child abuse was reconstructed as neglect, and abusive parents were no longer

considered as brutes or criminals, but were to be pitied, as poverty and unemployment

excused their behaviour. Third is the Ecological Constntct to child abuse. Professional

social workers became active in child protection, and child abuse \¡/as reconstructed as a

complex problem requiring a complex of responses.aT

Fourth is the Political Construct, where the focus is on sexual abuse.

McGillivray explains that sexual abuse as constructed in the late 1970s and 80s is a

highly gendered issue. The aggressor is male, the child victim is mostly female, and the

abuser is usually a familiar figure rather than a stranger. Another trend in the Political

Cónstruct is that today children are coming out with disclosures of sexual abuse, and

the public now believes them, unlike in the past. In addition, today the protection

policy is shifting towards the direct and immediate interests of the child victim.a8

McGillivray thus argues that child maltreatment is a concept that varies with time,

place, circumstance and political convenience.

'olry"OliJt*rov. "Reconstructing Child Abuse", supra note 10, p.213.
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Children's Rights in International law

I From Declaration to Convention

The early part of the last century reflected a growing international concern for

the protection of women and children. International instruments such as the Convention

for lhe Suppression of the Traffic in Women and Chitdren of lg2l,4e and the Slcwery

Convetttiott of lg26,s0 set important international standards against exploitative

practices that impacted on the lives of women and children.

The idea of a formal document of children's rights dates back to the 1920s. The

founder of the Save the Children movement, Eglantyne Jebb, believed that the

obligation to protect children was not the responsibility of parents alone, but also of the

wider community.tr She drafted the five points of the first Declaration on the Rights of

the Child in 1923, and the League of Nations (predecessor to the United Nations)

adopted itin 1924.

' The Universal Declaration of Human Rights (UDHR)52 was adopted in l94g as

a reaction to the human rights violations that occurred during the Second World War.

Its preamble refers to a "recognition of the inherent dignity and equal and inalienable

rights of all members of the human family." Article 3 of the UDHR states that

'Everyone has the right to life, liberty, and security of the person."53 This no doubt

includes children. Article 4 says that no one shall be held in slavery or servitude, which

is prohibited in all its forms. And Article 5 prohibits torture and cruel, inhuman or

ll19 ¡entenlUe, !2?\;entry into force 15 hune 1922;ar rveb sire hnp://rvrwv.un.orglDeptVTreary
'" 25 Septembr 1926; at web site http://wuv.unhch¡.ch
'' Save tlre Children Alliance, Children's Rights; Reatit¡, or Rhetoric? (London: International Save the
Child¡en Alliance, lp99), p. 13.t' SuIrra note 2l.
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degrading treatment or punishment. Child prostitution can be considered as a form of

slavery and cruel, inhuman, degrading treatment and punishment. Article 23 refers to

the fact that everyone has the right to just and favourable working conditions. The

protection of children is covered by all these provisions in the UDHR Article 25(2)

emphasises this fact by stating that childhood is entitled to special care and assistance.5a

However, it was felt that there should be a separate instrument exclusively for

the protection of children, which would specifically address their needs. In 1959, the

United Nations adopted a revised version of Eglantyne Jebb's original Declaration on

the Rights of the Child-ss This was the first international instrument that focused on

children as persons entitled to rights in their own capacity. It had several principles

emphasising necessary safeguards and care. Unforrunately however, the Declaratjon

did not have the influence that was expected of it. It did not have the 'teeth, that an

international convention would normally possess, where state parties are bound by the

provisions of the treaty. It was a statement of principles rather than a document by

which governments could be held accountabre for their actions.

In the thirty year period befween the Declaration on the Rights of the Child,56

and the Convention on the Rights of the Child,57 there were few international human

rights instruments available to improve'the status of children in law. The International

st lbitr.
to Ibicl.
55 hoclaimed by the General Assembly Resolution 1386 (XIÐ of 20 November 1959; at rveb site
hltp: //rwwv. u nhch¡. ch
'" Ibi¿1.
s1 Supranotc 3.
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(-ovenant on Civil an¿{ Political Rights (lCCPIl.) of 196658 and the .lnternationql

('ot'enant r¡n Economic Social and ('ulturat Rights (I(:ESCR) of 19665e did incorporate

protections of human rights that extended to children, and were binding in international

law on states that ratified these instruments. However these covenants did not

specifically recognise the special place of children in society, and there was an urgenr

need for an international instrument that would recognise this.

The UNCRCO *as drafted because there was a need to document all the child

protection provisions in one comprehensive treaty. The drafters of the (JNCRC were

appointed by the United Nations High Commission on Human Rights and comprised of

government delegates and representatives of the United Nations and specialised

agencies such as the Ofüce of the United Nations High Commissioner for Refugees

([INHCR), the International Labour Organisation (ILO), the United Nations Children's

Fund (IINICEF) and the World Health Organisation (WHO). Thére were also a number

of tron-governmental organisations that participated.6r

The drafting of the UNCRC began in 1979, the International Year of the Chitd.

On26 January 1990, the convention was opened for signature, and sixty one countries

signed it on the first day. This is a record first-day response. The UNCRC entered into

force only seven months later on 2 September 1990.62 Fifty-seven more countries

58-Adopted 
and opened for signafure, ratif,rcation and accession by General Assembly Resolution 2200A

of 16 December 1966; entrf inro force 23 Ma¡ch 1976. u.N ooi. a"¡e:la . e966):ãt web site
http: /iw*rv. lrweb. org/legaVcpr
'" Adopted and opened for signature, ratification and accession by General Assembly Resolution 2200A
of 16 December 1966; en-u,v- into force 3 January 1976. U.N Doc. A/6316. (1966); ãt lveb site
Itt tp://wrwv. hnv eb. o r gllegaU escr
ou Supra note 3.
6r At rveb site http://rwvrv.unich¡.ch
"'Ibid.
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ratified the convention by the end of 1990. By 1996, 185 counrries had ratified. a

number that is unprecedented in the field of human rights.63

At present there are 192 parties to the Convention, including India, the

Philippines, Sri Lanka and Thailand; all of which have high numbers of child

prostitutes. When ratifuing the convention, India made the following reservation:

While fully subscribing to the objectives and purposes of the convention,
realising that certain rights of the child, namely those pertaining to the
economic, social and cultural rights can only bte progrissivebt
implemented in the developing countries, wbject to the extent of
available resources qnd within the frantework of international co-
operation; recognising that the child has to be protected from
exploitation of all forms including economic exploitation; noting that for
several reasons children of different ages do work in India; having
prescribed minimum ages for employment in hazardous occupations and
in certain other areas; having made regulatory provisions regarding
hours and conditions of employment; and being aware that il is not
practical immediøtely to prescribe minimum ages for admission to each
and every area of employment in India - the Government of India
undertakes to take measures to progressively implement the provisions
of Article 32, particvlarly paragraph 2 (a), in accordance with its
national legislation and relevant international instruments to which it is a' State Party. Bmphasis added.l6a

Canada signed the UNCRC on 28 May 1990, and ratified it on 13 December 1991.

However, the United States did not sign until 16 February 1995, and they have nor yer

ratified the convention. The most recent ratification was Somalia's, which took place

on 13 May 2002.

Article 43(2) of the UNCRC provides for the appointment of members of the

Committee on Rights of the Child. It says that they should have a "high moral standing

u3 lbirt.
6n lbid.
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and recognised competence in the field of children's rights."65 Each state nominates one

person from among its own nationals, and then a secret ballot is held. Article 19 deals

specifrcally with sexual exploitation and sexual abuse. It states that protective measures

such as social programs should be established to support the child along with other forms

of prevention; and for identification, reporting, referral, investigation, treatment and

follow-up of instances of child maltreatment.

The preamble to the UNCRC contains the spirit of the convention and proclaims

that children are entitled to special care and assistance. It explains that because children

are physically and mentally immature, they need special safeguards and care, including

appropriate legal protection, before as well as after birth. The preamble also recognises

that for children to develop fully and harmoniously, they need to grow up in a family

environment. in an atmosphere of happiness, love and understanding. And because the

family is the fundamental group in society, it should be given protection and assistance.

Aríd finally the preamble emphasises the importance of international co-operation in

order to improve the living conditions of children in every country particularly in the

developing countries.66

The principle that the 'best interests of the child' should be paramount in any

issues concerning children is the thread that we see running throughout the UNCRC.

The convention emphasises that whenever states pass legislation affecting children, or

when judges make decisions on issues affecting children even as third parties, they must

o-s.Supra note 3.

"" Ibicl.
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consider the issue from the angle of what would be best for the child. Article 3g) of

the {lNCIl('provides:

In all actions concerning children, whether undertaken by public or
private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a
primary consideration. 67

The courts now use the 'best interests of the child' standard in determining their

judgments. Susan A. Wolfson comments that today the 'best interests of the child' has

become the international standard for practices concerning children.68

It is vital that children's rights are specially protected. No society can afford to

ignore the status of children in society, because the welfare of the entire community, its

growth and development depends on the health and well-being of its children. Child

protection must be implemented at the domestic as well as the international level, as

international treaties are binding on the states that ratifli them.6e By doing so, the states

undertake obligations under the treaty to bring their national laws into conformitv with

the provisions in the treaty.

Anne McGllivray writes that law has the power to expose private abuses,

habitual injustices and atrocities, and can be an instrument for social change by

confirming desired norms through exposure of undesirable conduct. 70 The UNCRC js

an attempt to search for common ground in the treatment and protection of children.

She quotes from the convention, that parties should take appropriate legislative,

u'Ibid.
us Wolfson, .supra note 5, p.7.

,l TE principle is elaborated and discussed further at p. 36 belorv.
"'McGillivray. "Rec.onstructing Child Abrrse", supra note 10, p.213.
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administrative and social measures to protect the child from all forms of abuse.Tl I

agree with her that the goal of raising healthy children to fully functional adulthood is

universal. The UNCR(I can be instrumental in making this a reality everywhere.

Of course the UNC-.R(' has not come this far without a certain amount of

criticism. The most common criticism is that it lays an idealised standard of child

protection which is difficult to define and which 'lacks teeth.' Yet another criticism can

be directed at the language used in the convention: the UNCRC rarely asserts a right in

an absolute manner. Only a few articles in the convention adopt the words 'ensuring a

right.' In most instances the UNCRC either'respects'or'recognises'a right, which

indicates a lower level of protection than guaranteeing a right.

Another important point that has emerged from the UNCRC is the recognition of

child rights as part of human rights. Previously human rights were perceived as part of

the adult world. But the IINCRC incorporates most of the rights guaranteed in the

ICCPRT3 and the ICESCR,14 with the focus on children. World leaders have also

recognised the link between child protection and human rights. At the Stockholm

Conference on 'Realising Child Rights' in 1989, Prime Minister Ingvar Carlsson of

Sweden stated: "Children are not only children - they are human beings like all of us.

And like the rest of us, they shall have their rights."75

" Ibitl.

" Supra note 3.

" S¿ipro note 58.

'-'- Stipra note 59.
'' Radd'r Barnen Conference Report, tl.Iaking Reality of Chilttren,s Right-r
1989). p. 23.
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1.3.2 After the Convention on the Rights of the Child.

Documents

1.3.2.1 The Stockholm DeclarationTó

Recent 'lnternational

This is an international document aimed at combatting the sexual exploitation

of children by calling on governments to give high priority and dedicate more frnancial

and human resources to solving the problem. The Stockholnt Declaration calls for

action fiom states, society, and national, regional and international organisations to help

prevent the commercial sexual exploitation of children." It encourages states to

promote stronger co-operation among all sectors of society; to strengthen the role of

families in protecting children from sexual exploitation; to penalise offenders; to

review, revise, enforce and promote relevant laws, policies, programmes and practices;

to develop methods to prevent, protect, recover and reintegrate children vulnerable to

exploitation; and to try to involve more children in the fight against their sexual

exþloitation.78

The Stockholm Conference also produced anAgendafor Action which called on

governments to put together national plans of action with indicators, goals and a time

frame to reduce the number of children who are sexually exploited each year, as well as

to implement and monitor ways of measuring progress at all levels while collecting and

sharing data. All 122 governments who attended the conference adopted the Stockholm

Declaration and committed to creating national plans of action by the year 2000.

However, only fÏfty of these countries have drafted national plans of action to date.

"' Drafted at the First World Congress against the Cornmercial Senlal E.xploitation of Childrcn, held in
Stockholm, Su,edcn'in 1996'. at rveb site hftp://rvwrv.unhclu.ch
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In its preamble the Stockholm Declaratiol says that every day more and more

children around the world are subjected to sexual exploitation and sexual abuse; and

that concerted action is needed at the local, national, regional and international levels to

bring an end to the phenomena. It also recognises that every child is entitled to full

protection fromall forms of sexual exploitation and sexual abuse. States are required to

protect the child from sexual exploitation and sexual abuse and promote physical and

psychological recovery and social reintegration of the child victim.Te

The preamble also emphasises that poverfy cannot be used as a justification for

the commercial sexual exploitation of children, even though it contributes to an

environment which may lead to such exploitation. Other reasons for entering the sex

trade include economic disparities, inequitable socio-economic structures, dysfunctional

families, lack of education, urban-rural migration, gender discrimination and trafücking

of children.80

' It notes that criminal nefworks take part in procuring and channelling vulnerable

children towards commercial sexual exploitation. These criminal elements service the

demand in the sex market created by customers, who seek unlawful sexual gratification

with children. A wide range of individuals and groups at all levels of society contribute

to the exploitative practice. This includes intermediaries, family members, service

providers and customers.

The commercial sexual exploitation of children can result in serious, life-long,

life threatening consequences for the physical, psychological, spiritual, moral and social

" Ibicl.

" Ihitl.

" Ihitt.
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development of children, including the threat of early pregnancy, maternal mortality,

injury and sexually transmitted diseases, including HIV and AIDS. Their right to enjoy

childhood and to lead a productive, rewarding and dignified life is damaged.

The Stockholm Declaration calls upon all states to give high priority to action

against the commercial sexual exploitation of children, and to promote stronger co-

operation between states and all sectors of society to prevent children from entering the

sex trade. It also calls upon the states to criminalise the commercial sexual exploitation

of children, and to condemn and penalise all offenders involved, whether local or

foreign, while ensuring that the child victims of this practice are not penalised.sr

It urges states to create a climate through education, social mobilisation, and

developmental activities to ensure that parents and others legally responsible for

children are able to fulfill their rights, duties and responsibilities to protect children

from commercial sexual exploitation. It also requests states to enhance the role of

people's participation including that of children, in preventing and eliminating the

commercial sexual exploitation of children.

As mentioned above, 122 countries adopted the Agendafor Action drafted at the

Stockholm Conference. Under the topic of prevention, Article 3 of the Agenda for
Actiott declares that states should improve access and provide relevant health services,

education, training and a supportive environment to families and children wlnerable to

commercial sexual exploitation, including those who are displaced, homeless, refugees,

stateless, unregistered, in detention andlor in state institutions. They should also initiate

80 Ib¡d.
8' Ib¡d.
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media and information campaigns to raise awareness and eclucate members.of the public

about child rights and the illegality and harmful impact of the commercial sexual

exploitation of children. 82

Member states should also strengthen and implement national social and

economic policies and programs to assist children wlnerable to commercial sexual

exploitation; families and communities in resisting acts that lead to the commercial

sexual exploitation of children, with special attention to family abuse, and to promoting

the value of children as human beings rather than commodities; and reduce poverty by

promoting gainful employment, income generation and other supports.s3

Under the topic of protection, Afücle 4 of the Agenda for Actiorz urges state

parties to develop or strengthen and implement national laws to establish the criminal

responsibility of service providers, customers and intermediaries in child prostitution,

child trafiïcking, and other unlawful sexual activity, and to develop or strengthen

naíional laws, policies and programs that protect child victims of commercial sexual

exploitation from being penalised as criminals, to ensure that they have full access to

child-friendly personnel and support services in all sectors, and particularly in the legal,

social and health fields.

In the case of sex tourism, states should develop or strengthen laws to

criminalise the acts of nationals of the countries of origin when committed against

children in the countries of destination (extra-territorial criminal laws); to promote

extradition and other arrangements to ensure that a person who exploits a child for

82 Ibitl.
83 At lveb si tc http://rvlwv. focalpointngo. org
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sexual purposes in another country (the destination country) is prosecuted either in the

country of origin orthe destination country; to create safe havens for children escaping

from commercial sexual exploitation and protect those who provide assistance to child

victims of commercial sexual exploitation from intimidation and harassment.8a

This type of Agendafor AcÍion is deeply needed today, if all areas of society are

to come together to f,rght child sexual exploitation. This need was highlighted at the

Stockholm Conference by Hon. Lloyd Axworthy when he said, "The act of forcing a

child into prostitution is no less heinous than the sniper in war who fixes the sights of

his rifle on a child playing in the street and coldry squeezes the trigger. . .',.85

13.2.2 The Optional Protocol to the Convention on the Rights of the Child on the Sale

of Children, Child Prostitution and Child pornography86

This is the most recent document on child protection. It was adopted and

opened for signature, ratifrcation and accession by the U.N General Assembly on 25

May 2000. It entered into force on 18 January 2002.87 The Optional protocol was

designed to be a complementary treaty to the UNCRC. Negotiated over a number of

years with governments, experts and non-governmental organisations, the Optional

Protocol to the UNCRC seeks to raise the standards in protecting children from all

forms of sexual exploitation and abuse. The Protocol has been signed by eighty-nine

to lbicl.
8s Host Committee for the World Congress against Commercial Serrual Exploitation of Child¡en Reporr
of the Iltorld Congress against Commercial Sexuat hploitation of Chilctrin: Statentents by Heatls àf
Delegation. August 1996, p. 35; at web site hnp:/Ávww.unhclr.ch
oo Adopted and opened for signature, ratification and accession by General Assembly Resolutiorr
A/RES/54/2$ or 25 May 2000; entry into force lg January 2002; atryeb sire
http: /Âww. unhchr. ch,/trtmVmenu2/dopchitd
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countries and ratified by sixteen. These include: Andorra, Bangladesh, Cuba,

Democratic Republic of Congo, lceland, Kazakhstan, Morocco, Norway, panama,

Qatar, Romania, Sierra Leone, Spain, Uganda, the Vatican and Vietnam.ss

The Optional Protocoi calls for governments to take tangible steps to ensure that

adults involved in the exploitation of children are punished. It also urges governments

to take decisive action when their nationals take part in the abuse of children abroad.

Countries are encouraged to co-operate to ensure the protection of children trafücked

across borders. The Protocol stipulates the need to protect particularly vulnerable

groups of children and to further protect the rights of child victims, especially those

who are witnesses in court proceedings. It also calls on state parties to ensure that

children who have been sexually trafücked, exploited or sexually abused receive

services designed to allow for their full social reintegration, as well as their physical and

psychological recovery. 8e

' Article 3 directs state parties to establish penal sanctions for abusers. Article 4

allows states to take jurisdiction over child sexual abuse taking place on their territory

or by their nationals. According to A¡ticle 5, the offences are 'deemed to be included as

extraditable offences in any extradition treaty existing befween state parties' as well as

any to be concluded between them. This Protocol is also to be considered as a legal

basis for extradition if the state parties do not have a treaty. A¡ticle 6 calls upon state

parties to give each other the greatest measure of assistance with investigations, in

criminal or extradition proceedings.

* Ibid.
tB lb¡d.
8e At web site http://wrvlv.unicef.org
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Article 8 says that states are to adopt appropriate measures ro protect the child

victims, including their special needs as witnesses, and the need to protect the persons

and organisations that are involved in helping the victims. In Article 9 the states are

told to use various prevention methods, such as education programs and prohibition of

material advertising the offences. Article 10 calls upon the states to co-operare

internationally to address the root causes of the child sex trade, such as poverty and

underdevelopment. They are asked to provide financial, technical, or other assistance

where they are in a position to do so.eo

1.3.3 Implementing the Convention on the Rights of the Child in Domesti cLaw

The UNCRC| and other conventions can only be truly effective if they are

incorporated into domestic law. The Declaration and Stqtement of Goals at the World

Summit on Children" in 1990 focused on this issue, as otherwise these conventions

wo¡ld be mere paper statements. Let us now examine how international conventions

are adopted into the domestic legislation of countries. The Wenna Convention on the

Lcrw of Treatiese3 distinguishes a state party's obligation under a particular reaty,

according to whether that state has signed, ratified or acceded to the treaty. Thus a

state's obligations under the treaty would vary according to this.

Many countries such as Sri Lanka, India and Bangladesh have 'Directive

Principles of State Policy' incorporated in their national constitutions. Directive

'o Surro note 86.

" Stì¡tronotc 3.

'2 At rveb si te htp://wr vw. ibfan. or gl englislr./resource
" 23 May 1969'. at web site http://wwrv.un.orgÏa*/rtc/texts/treaties
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Principle.s reflect the spirit of the constitution. The legislature must respect them in

making laws and similarly the judiciary must respect them in interpreting laws. These

principles often refer to the states' obligations under the conventions to which they are

parties. Even though the Directive Principles in these national constitutions are not

legally binding, it is accepted that all the laws and guarantees entrenched in the

constitutions should be interpreted in light of the Directive Principles. A¡ticle 27(15) of

the Sri Lankan constitution refers to the country's undertaking to foster respect for

international law and treaty obligations. It declares:

The State shall promote international peace, security and co-operation,
and the establishment of a just and equitable international economic and
social order, and shall endeavour to foster respect for international law
and treaty obligations in dealings among nations.ea

A¡ticle 4 of the UNCRC highlights the need for states to examine their laws and brins

them into conformity with the convention. It declares.

- 
State parties shall undertake all appropriate legislative, administrative
and other measures for the implementation of the rights recognised in the
present convention. With regard to economic, social and cultural rights,
state parties shall undertake such measures to the maximum extent of
their available resources and where needed, within the framework of
international co-operation. e5

Since the law of children's rights in many countries depends to a great extent on

the principles laid out in the UNCRC,e6 the implementation of international law at the

local level becomes vital in this area. Principles enshrined in international law become

domestic law and thus effective within a country by a process of reception into domestic

ea The Constitution of the Democratic Socialist Republic of Sri Lanka; certified and entered into force on
3l August 1978. (Colombo: Govemment Publications Bureau, 1978.)
" SuDro notc 3.
nu 

nbirt.
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municipal law. Customs and treaties can be enforced in the domestic sphere of a

country either by way of the monist approach or the dualist approach.

According to the monist view, international law and domestic municipal law

form one system. Therefore rules of international law are automatically incorporated

into the municipal law. If there is an inconsistency between a principle of international

law and municipal law, the rule of international law prevails. This is the approach taken

in countries like Germany, Holland and France. Thus according to the monist system,

international treaty law becomes part of municipal or domestic law by immediate

reception, so that a treaty becomes automatically binding on domestic courts. The

monist system therefore recognises the supremacy of international law over domestic

law.e7

Sri Lanka, like Canada, the United Kingdom and the United States, follows the

dualist approach, holding that international law and domestic municipal law are two

sefarate systems. According to this view, international law can be applied by domestic

municipal courts only if it is expressly transformed into the domestic municipal system

through parliamentary legislation. In the event of an inconsistency, the domestic

municipal law prevails. Thus a domestic court is only bound by a treaty or convention

if the state concerned enacts conforming legislation to its treaty obligations and there is

a transformation of the international treaty into domestic law.e8

ot I.A Shearer. Starke's Internotional Ltw,
nt lb¡rt.

(Toronto: Butterworths. 199.$. llü'ed.). p. 64.
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The implementation of the (/NCII(:') therefore has strong implications for

countries that follow the dualist system of adopting treaties. The LINCRC declares that

state parties should make the child's interests a primary consideration at all times. But

countries adopting the dualist approach cannot do this unless this principle is already

recognised in their domestic law. Thus, all state parties to the convention should bring

their domestic laws in line with the principles laid out in the convention. The act of

transforming international treaties into domestic legislation is crucial if the UNCRCT\j

is to have any impact on countries following the dualist system.

1.3.4 Canada and Sri Lanka

T.3.4.1 Implementation

The courts in Canada have followed the principles laid down in the I]NCRC

when making their judgments. Baker v.

Irnmigration)tot it an example of the UNCRC being applied in domestic cases. The

Supreme Court in this case referred to the preamble of the UNCRC when making its

decision. The court declared: "Children's rights and attention to their interests are

central humanitarian and compassionate values in Canadian society." The best interests

of the child principle was applied in this case. Canadian courts have also used the

UNCRC in their judgments as a sword to establish rights guaranteed in the Canadian

ee Supra note 3.
,,to lbir!.
ror ¡tl9l¡ 2 s.c.R 817.
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(lharler;l}2 as a shield to defend the constitutionality of present laws;r03 and to boost the

common law.Ioa

In Sri Lanka there is a growing awareness of the importance of child protection.

The violation of children's rights has become a serious problem in South Asia. Child

labour and child prostitution flourish due to rampant poverty. Since most of the

countries in South Asia share common issues, it is important that there is regional

consensus in remedying this problem. Like Europe, Africa and the Americas, South

Asia has a regional body which meets regularly in an effort to exchange ideas on

pressing issues. The organisation is known as the South Asian Association for Reeional

Co-operation (SAARC). With regard to child rights, the UNCRCLj' encourages

regional co-operation in this area, as the countries in one region could share their

experiences with each other, and develop strategies to work out solutions.

The countries that belong to the SAARC Association are Sri Lanka, India,

Pakistan, Bangladesh, Nepal, the Maldives and Bhutan. An annual conference is held

in one of the seven countries of the region. In addition to other regional matters of

concern, the organisation has dealt with child protection issues at many of the

conferences. Each country in the region is required to furnish annual country reports

about their current child protection policies. Thus the SAARC Association has had a

positive impact on improving child protection in the South Asian region.

tot 
See Francis v. Canada (Minister of Citizenship and Immieration) tl9g9l O.J No. 3853;

igration) (1994) 80 F.T.R 2+1.
See P(D) v. S(C) [1993] ,t S.C.R 14l at 180; Young v. youns [1993] + S_C.R 3 ar 75:

and Sahota v.

andRv.L
[993] .t S.C.R 419 ar 465.

'nt See Gordon v. Gordon [1996]2 S.C,R27 at76.
tot 

^s,pr7ñã3
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Because Sri Lanka follows the dualist approach of incorporating an international

treaty into domestic law, if an Act of Parliament is inconsistent with an international

Iaw principle, the Act of Parliament prevails. Sri Lanka's position echoes the approach

in the English case of Chung Chi Cheung v. The Kin-e, 
tou in which Lord Atkin for the

court wrote: "fnternational law has no validity except in so far as its principles are

accepted and adopted by our own domestic law. There is no existing law that imposes

its rules upon our courts. . . ".

Sri Lanka's 1978 Constitution in its Directive Principles of State Policy follows

this dualist approach in a similar manner to the United Kingdom. As quoted above,

Article 27(15) declares that the state shall endeavour to foster respect for international

law.107 Unlike the monist approaclr, it does not demand that domestic legislation

conform to international law principles. But even though the constitution reflects a

dualist approach, Eric Jensen observes that the presumption underlying Sri Lanka's

prãctice is that Parliament does not intend to legislate contrary to principles of

international law and that Acts of Parliament must be interpreted in a manner that

complies with international law. 108

Another advantage of having a provision in the Directive Principles of State

Policy which accords respect for international law is that the law courts of a particular

country can then interpret the constitutionally guaranteed laws in light of the Directive

Principles. The courts in India have been particularly progressive in this area. The

'06 1t139¡ Appeal Court (AC) 160.
'"' Suzra note 9-1.
r08 Eric Jensen. Introduction to Internaîional Løw in Sri Lanka (Colombo: Larv arrd Society Tnrst, 199-t),
p.72.
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lndian judiciary have used their constitution to motivate the central government to

introduce legislation in conformity with treaty obligations.

An early case in India however does not follow this thinking. In Civil Rights

v. Union of Indialoe the Supreme

Court of India held that even though Directive Principles of State policy are

fundamental to governance, they are still not enforceable. Therefore they declared that

the courts cannot compel parliament to make laws to implement obligations India had

entered into under international treaties. But today the Indian judiciary has taken a very

different approach. The Supreme Court of India now uses the provisions in the

Directive Principles to give directions to the government to enact legislation in areas

where they have accepted international obligations.

Sri Lanka's i948 constitution laid down the idea that atreaty does not become

part of municipal law unless it is expressly incorporated through an Act of parliament.

Hówever, the 1972 and 1978 constitutions do not expressly set out a treaty making

process. The 1978 constitution does not expressly empower the President or Parliament

to enter into treaties other than bilateral investment treaties. According to Articl e 157,

treaties essential for the development of the national economy shall be passed by a two-

thirds majority in parliament.lr0 It is strange that otherthan this, the 1978 constitution

does not provide for any treaty-making procedures. Article 33(f) suggests that the

President has the authority to enter into treaties, even though Jensen says that the

r"e All India Reports (AiR) l9s3 Kant 85.
"'SttDra notc 9+.
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practice in Sri Lanka seems to be that treaties are incorporated into the municipal law

only as far as they are enabled to be so incorporated by Acts of Parliament.rrr

Sri Lanka's application of treaty-based international law in its municipal courts

was seen in Leelawathie v. Minister of Defence and External Affairs.tt' In this case the

plaintiff was a woman who had Indian citizenship, but when she married a Sri Lankan

she applied for citizenship in Sri Lanka. When her application was refused, she went to

court declaring that such a refusal was a violation of the (lniversal Declaration of

Human Righß|r3 to which Sri Lanka is a signatory. Sansoni C.J, however, held that the

Declaration had no binding force as it was not a legal instrument and it formed no part

of the municipal law of the country.

An example of an international treaty being expressly incorporated into the

domestic law of Sri Lanka is the International Covenmtt on Civil and Politicql Rights

(ICCPR).rI4 Sd Lanka has ratified this convention, and certain provisions from it have

alío been expressly incorporated into its Bill of Rights: of equality, Iibert5 freedom of

movement, freedom against discrimination, etc.

The Sri Lankan courts have also referred to international treaties in some

Fundamental Rights cases. Abasin Banda v. Sub Inspector of Police. Hangurankethall5

was a case brought under A¡ticle 11 of the Constitution: freedom from torture. The

t" 
Jensen, supra note 108, p. 72.

"- 68 Nerv Larv Reports (NLR) 487.
"'' SuDra note 21.
tta Supro note -58.

' 't ¡ t ôtz¡ I Sri Lanlta Reporrs (SLR) 7ó.
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court defined torture by looking at the InÍernational Convention agairt.st 'l'orture,tt6

which Sri Lanka has ratified. Mariadas v. The Attorney Generalrrt was a case of

arbitrary arrest brought under Article 13(1) of the Constitution. The Supreme Court

commented that this right to liberty is recognised in the International Covettant of Civit

and Political Righs.rrs Both these cases were decided according to the domestic law of

Sri Lanka, but the courts also drew a connection with international law.

Sri Lanka's incorporation of an international treaty being applied in the

municipal courts is also highlighted in Sepala Ekanai¡ake v. The Attorne), General.lle

The accused in this case was guilty of the offence of hijacking an Alitalia passenger

aircraft in June 1982, on an international flight between New Delhi and Bangkok.

Ekanayake was a Sri Lankan citizen, but his wife and son were ltalian citizens. He

threatened to blow up the airplane unless he was paid the ransom he asked for and was

reunited with his wife and son. When this incident occurred, Sri Lanka had already

ratîfied the Convention on Offences and Certain Other Acts Committed on Board

Aircrafl,lz0 the Convention for the Suppression of the (Jnlcwful Seizztre of Aircrafi,t2l

and the Conventionfor the Suppression of the Unlcnuful Acts Against the Safety of Civit

Aviation.t22 But unfortunately Sri Lanka had failed to pass enabling legislation to

116 Conventio n agains|Torture and other Cruel. Inhunan or Degrading Treatment or Punislunent. ( 19s4.)
General Assembly Resolution 39/46. U.N Doc. A/39/51; entry into force 26 June 1987; at web site
lrttp://'.r''nv. lrnv eb. or gllegaU cat
"' u98-[] 2 SLR r92.

"t Sunra note 58.

"t ¡tssr1 I sLR lo7.
r:0 Signed at Tokyo on 14 September 1963: at rveb site

þJlp: i/wrvw. undcp. org/tenorism_convention_aircraft
'-' Signed at the Hague on 16 December 1970., at web site
h1^tp:/Âwrv.undcp. org/terrorism_convention aircraft_seizu¡e
'-- Errtcred into force 26 lanuary 1973; at rveb site
http: //rwwv. undcp. org/teno rism_convention c ivil ar,-iation
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incorporate these treaties into the domestic law of the land, as is required according to

the dualist approach.

Therefore in order to convict the accused of the offence of hijacking, it was

necessary to pass retrospective legislation to make hijacking an offence in the domestic

Iaw. But according to Article 13(6) of Sri Lanka's Constitution, retrospective criminal

legislation is unconstitutional. However there is an important exception:

Nothing in this Article shall prejudice the trial and punishmenr of any
person for any act or omission which, at the time when it was committed,
was criminal according to the general principles of lcnv recognized by
the community of nations. fEmphasis added.]rz3

Parliament had not passed enabling legislation to give effect to the treaties. Instead,

they were able to prove that hijacking was a crime under customary international law.

Therefore they could follow its principles even though they had not passed enabling

legislation. In this manner, the accused was then convicted of the offence of hijacking.

' Thus custom and treaties play avery significant role in international law. They

are used as suitable mechanisms to curtail the threats posed by the unrestrained

authority of states. They also help states to incorporate international principles into

their domestic spheres by making use of the specific provisions in local customs and

international treaties. They are a rich source of law and international law has develoned

greatly because of them.

As mentioned above, one weakness of the (INCRC|Z4 is the fact that in countries

which follow the dualist approach of adopting treaties, this convention would have to be

'=t Supra notc 9-1.
t2o Stìpro note 3.
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specifically incorporated into the municipal law before it can be implemented at the

domestic level. However, customary international law recognises that certain

international law principles are so vital that they are part of itts cogens. By this all

nations are bound by these particular laws, irrespective of whether they have ratified the

corresponding treaties. Crimes against humanity, slavery, racial discrimination. tonure

and genocide are all ius cogens principles.

The Sepala Ekanayake casettt is noteworthy in this respect. In this case the Sri

Lankan Supreme Court recognised the possibility of considering the act of hijacking a

crime under hts cogens and customary international law. Therefore the case highlights

how domestic incorporation of international law can take place despite the absence of a

treaty or domestic legislation. The Supreme Court closely scrutinised Article 13(6) of

Sri Lanka's Constitution, which declares that retrospective criminal legislation is

unconstitutional.t26 They then interpreted the proviso very broadly. They held that

Ekanayake's hijacking attempt amounted to a violation of customary international law.

Thus the Supreme Court concluded that since Ekanayake's act of hijacking an aircraft

was criminal according to the general principles of law recognised by the community of

nations; the retrospective criminal legislation enacted by parliament in this context was

legal under the constitution.

Certain international instruments

the status of customary international law

vital that they have now been accorded

cogens. The Uni.¡,ersal Declaration of

"-'¡t982¡ I sLR loz.
r16 
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Human Ílights (TJDHR),t27 the ICCPR't* and the ICESCR\Ze all fall into this category.

This indicates that even the uNCRCl30 need not be restricted by the limitation of

needing to be specifically incorporated into domestic law to have validity in the states in

question. Domestic courts, through judicial interpretation can forge a link between the

principles laid down in the UDHR and the articles of the (INCRC. Even though the

(LNCRC is not legally binding, the mechanisms discussed above at the international

level can make a significant difference in ensuring that whenever the rights of children

are in issue, domestic courts can use the UNCRC to interpret their laws and guaranree

that the best interest of the child is given priority.

The courts today have an excellent tool in judicial innovation when interpreting

the laws, especially in countries that follow the dualist system of law-making. The

courts can interpret local laws in light of international treaties to which the particular

country is parfy. In this manner they can ensure that international standards are

mdintained in domestic laws. A case in point is De Silva v. Chairman, Cel¡lon Fertilizer

Corporation.t" In this case the Supreme Court had to define what amounted to 'torture

or cruel, inhuman and degrading treatment.' They referred to the international

standards set out in Article I of the Torlure Convention.r32 They also examined the

provisions on torture in the ICCPR when reaching their decision. Article 7 of the

ICCPR declares: 'T.{o one shall be subjected to torture or to cruel, inhuman or degrading

"' Suprn note 21.

"' Stipra note 58.
t2e Supra note 59.

"o Supro notc 3.

''' ¡1989¡ 2 sLR 393, atp.1o2.
t32 Sttpra note I16.
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treatment or punishment."l33 Thus here they used international treaties to interpret a

local law. Therefore even with regard to child rights, domestic courts must be

encouraged to consider the provisions in the UNCRC when deciding a case.

Savitri Gunasekere points out other weaknesses in the UNCRC, that prevent its

effective implementation in the domestic courts of state parties. She draws attention to

the fact that individuals do not have loan standi in international law. In the case of a

violation of an international convention, only the state representing the individual can

approach an international forum. Ax individual lacks capacity, and therefore has no

recourse independently in international law. r3a The UNCRC also follows this thinking.

The convention does not confer a right on any individual (i.e., a child or any adult

representing such child) to seek relief at an international forum for anv rreaw

violations.l35

The fact that individuals are not subjects of international iaw has become a big

issúe in the international scene. To combat this problem, several regional conventions

have specific provisions for individuals to approach an international body and to air

grievances. For example, the European Convention on Human Rights has provision for

an individual within a state that is party to the convention to bring their government

before the European Commission on Human Rights for a violation of the convention.

Article 25 (l) ofthe Convention states:

"t Sultra note 58.

l]l li,t principle is elaborated and Ílrther discussed in Chapter Tluee of this rhesis.
'" Goonesekere. sup'ra notc 12, p. 38.
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The Commission may receive petitions from any person,. non-
governmental organisation or group of individuals claiming to be the
victim of a violation by one-of the High contracting parties of the rights
set forth in this convention. ''o

It is vital that the UNCRC includes an individual complaints provision.

Yet another shortcoming of the UNCRC is the facr thar Article 5l(1) of the

convention makes provisions for reservations to the treaty. It declares, "The Secretary

General of the United Nations shall receive and circulate to all states the text of

reservations made by states at the time of ratification or accession¡>r37 However this is

qualified by Article 51(2) which explains, "A reseryation incompatible with the object

and purpose of the present convention shall not be permitt"¿.rrt38 This is in keeping

with the Vienna Corwention on the Lrnv of Treaties, which lays down the law on

international treaties. Article 19 explains:

A state may, when ratifying, accepting, approving or acceding to a
treaty, formulate a reservation unless:
the reservation is prohibited by the teaty,
the treaty specifies that only speciflred reservations (which do not include
the reservation in question) be made, or
the reservation is incompatible with the object and purpose of the
treaty. l3e

Reservations have been allowed in international treaties so that states will not be

deterred from ratifying certain treaties just because they disagree with one or rwo

articles. too Thus if a treaty accepts reservations, it will be more appealing to a greater

number of states. However, the disadvantage is that this tends to dilute the standards set

r36 Adopted in Rome on 4 November 1950; at web site http://rvww.lri.orgldocsÆC¡iR5g
"' SuDra note 3.
ttr lbirt.

"n Suprn note 93.

''u Further discussed in C¡apter Th¡ee of this thesis.

(a)
'(b)

(c)
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by the convention. Of course, certain principles set out in the UNCRC are so

fundamental that if a reservation were allowed for those particular articles, it would

destroy the purpose of the convention. For example, Article 3 of the (INCRC requires

all states parties to undertake a commitment that the best interests of the child will be a

primary consideration in all actions concerning the child. Hence a reservation to this

article would never be allowed. But a convention would be so much more effective if

reservations were not permitted at all.

I.3.4.2 Legal Pluralism

As discussed above, the judiciary can use the UNCRCtot to interpret domestic

laws broadly and ensure maximum protection for children. I{owever in Sri Lanka, the

courts have a difücult task in interpreting laws because there are many laws that govern

only a select section of the population. There are three main indigenous laws of the

co-untry. The Kandyan law is a personal law that governs the people who can trace their

lineage to the central region of the country. The Muslim law is a personal law that is

used by the Islamic people. The Thesawalamai law is a tenitorial law that pertains to

people who live in the northern region of Sri Lanka. In addition to all these indigenous

laws, Sri Lanka also has its common law of the land, which is the Roman-Dutch law.

The Roman-Dutch law governs Family Law, Land Law, Tort Law, etc. The English

law too has made an impact on Sri Lanka's legal system. Criminal Law, Contract Law,

tat Supro note 3.
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Commercial Law, the Law of Evidence and Procedure, and the Law of Trusts and of

Succession are governed by the English law.

Sri Lanka was colonised by the Portuguese in the sixteenth century, the Dutch in

the eighteenth century and the British in the nineteenth century. The Portuguese were

more interested in Sri Lanka's crops for export and in its strategic position in the Indian

Ocean for purposes of trading. The Dutch and the British however imposed some of

their laws on the colony. They recognised the native laws and customs, unless they

perceived certain practices as barbaric and uncivilised, in which cases they were then

superceded by the Roman-Dutch law or the English law. Whenever there \¡/as a conflict

between the indigenous laws and the common law of the land, the governors always

allowed the common law to take precedence. Of course another issue was that the

judges and magistrates in the courts were Dutch or British. Therefore when they were

deciding cases, if they were unsure of the local laws in that .situation, they simply

applied the laws of their own countries, with which they were familiar.ra2

Since Sri Lanka has many laws, this has led to a situation where there is a

conflict of laws in certain circumstances. For example, some of the personal laws have

provisions which directly conflict with one or both common laws, and then the courts

have a difficult time in trying to determine which law is applicable to which individual.

An example is the law with regard to bigamy. Sri Lanka's Penal Codeta3 declares that

bigamy is an offence, and anyone who is convicted of this offence can be imprisoned.

"'Ib¡d.
la3 Entcrcd into force in 1883. Colombo: Governmcnt Publications Burcau

5t



ln contrast, the Muslim law allows a man to marry up to four wives. Thus the courts

need to strike a balance in such situations.

At the beginning of the twentieth century, judges had to deal with a conflict of

laws regarding child marriages. At that time both the Muslim law and the Kandyan law

recognised the validity of a child marriage, provided the father of the minor consented

to the marriage. However the Penal Coderaa based on the English common law,

specifically declared that sexual intercourse with a minor under the age of twelve would

be construed as statutory rape irrespective of consent. This then was a conflict between

the laws. The operation of a plural system of laws has thus proved a disadvantage for

Sri Lanka, because it has been diffïcult to strike a balance between the personal laws

and the common law. This permeates into the area of children's rights because the

common law is always trying to honour its treaty obligations under the UNCRC, but

sometimes the personal laws may be in direct conflict with the common law.

' The existence of a pluralistic legal system can create a myriad of problems when

it comes to the government's formulation of state policies. Savitri Goonesekere

highlights the impact that pluralism can have on the law of child rights. She explains

that the clear international standards articulated in the UNCRC become blurred when

they get mixed up with the different judicial and other authorities in a pluralistic legal

system.ra5 The courts have a much more complex task of sifting through the different

types of legislation in this situation, rather than if Sri Lanka was governed by a uniform

lDI ã.
' '- UooncsekcÍe- supro notc 12. p. -19.
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L,4

system of law. Therefore pluralism has had a negative impact in the .protection of

children in Sri Lanka.

Conclusion

Obligations towards guaranteeing children rights and recognition have

developed greatly since Roman times. International declarations and conventions have

elevated child protection to the status of human rights. The Declaration and the

Convention on the Rights of the Child recognise that childhood is an especially

vulnerable time and children deserve special care and assistance. However,

implementing international conventions into the domestic sphere has become a

challenge due to conflicts of law. It is important that all laws concerning children be

interpreted in their best interests, ensuring maximum protection to this wlnerable group

insociety.
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Chapter 2.

The child sex Tnade in canada, Thailand and sri I-anka

2.0

With the birîh of every child, there is the
for the human race. The children of
future.ta6

Introduction

birth of ne,w hopes and dreams
today are the bearers of otr

The commercial sexual exploitation of children and young people is a

fundamental violation of their rights under the United Nations Convention on the Rights

of the Chitd (UNCRC).147 Sexual exploitation covers a wide range of abusers and

different forms of abuse, and varies in the type and degree of impact on the victim. An

estimated one million children world-wide enter the multi-billion dollar commercial sex

trade every year. These children are often lured with promises of an education or a

'good job.' Children are forced into the sex industry at increasingly younger ages partly

as a result of the mistaken belief that younger children are unlikely to be infected with

the HIV/AIDS virus. ra8 The most vulnerable children are those who are traffrcked

within and across borders for the purpose of prostitution. These children are often

refugees, orphans, abandoned children, child labourers working as domestic servants or

children affected by armed conflict.lae

lt6 A¡onynrotts, in Mauee¡l Seneviratne (ed.),An Evil Uncler the Sun: The Sental Evploitalion o/
Children in Sri Lanka (Colombo: The PEACE Campaign, 1995), p. 34.to' Supra note 3.
r ts Ai web si te http://rvwr,v. unicef. org
'"'Ibirt.



Firstly it is important to define what exactly is meant by the phrase 'the sexual

exploitation and abuse of children.' A child is defined as any person under the age of

eighteen.l50 Jane Warburton notes that commercial sexual exploitation is perhaps the

most eldreme form of sexual abuse.15l She defines abuse as treatment which causes

actual harm, or which places the child at risk of such harm. It includes both ill-

treatment and failure to protect: acts of commission and omission.

Sexual abuse covers a range of activities, not just penetrative sex. One study

defined it thus:

Anyone under eighteen years of age is sexually abused when one or
more older persons involves the child in any activity for the pu¡pose of
their own sexual arousal. This might involve intercourse, touching,
exposure of sexual organs, showing pornographic material, or talking
about sexual things in an erotic way.""

Abuse implies that an adult takes advantage of the power imbalance between child and

adult in order to abuse the child. Child sexual abuse is not always synonymous with

sørual violence: the abuser does not always use force but may manipulate, coerce and

pressure the child to comply.rt3 LIrIICEF defines child sexual abuse as the involvement

in sexual activity of a child who is unable to give informed consent for lack of

comprehension of the act and its implications, or for which the child is not

developmentally prepared to give consent.t5a

r so Article I of the UNCRC. Supra note 3 .

t-" 
Jane Warburton, Prevention, Protection ancl Recovery of Chilctrenfront Conmrcrcial Serual

Ex p I o i t a ti o n, 200 I ; at web site http: /Âv-rwv. focalpointngo. org
"' Secrets thal Destrov: Five European Seminars on Child Serual -'lbuse ancl Exploitation (London:
International Save the Child¡en Alliance. 1999.)

"t lb¡d.
I 5r At rveb si te htþ ://rwr"rv. unicef. orglprogra mme/cprotection
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The phrase 'the commercial sexual exploitation of children' can be defined as

the use of a child in sexual activities for remuneration or any other form of

consideration. It involves the exploitation of children primarily for financial benefit or

other economic profit, in either monetary form or in kind (e.g., food, shelter, and drugs.)

The 1996 Stockholnt Declcvation against Commercial Sexual Exploitation of Children

defìned it thus:

The commercial sexual exploitation of children is a fundamental
violation of children's rights. It comprises sexual abuse by the adult and
remuneration in cash or kind to the child or a third person or persons.
The child is treated as a sexual object and as a commercial object. The
commercial sexual exploitation of children constitutes a form of coercion
and violence against children, and amounts to forced labour and a
contemporary form of slavery.l55

K. J. Herrmann states that sexual exploitation is the use of children to meet the

sexual needs of adults, without regard forthe children's emotional and physical needs.

W,hen funds, services, or both are used as payment for this exploitation, whether made

either directly to children or indirectly to adults, the practice becomes commercial

exploitation of children. Sexual exploitation could occur in the form of child

pornography, child prostitution, and child trafficking for sexual purposes: each is

intrinsicallv connected to the others.156

The sexual exploitation of children is an international issue. The protection of

children is a human rights concern, which brings the international community to the

scene. Also, the greater accessibility to children in certain countries because of

"' Suzra note76.

''u K.i. Hemnann, "An Intenutional Strategy for Intervention into the Co¡nmercial Se.rr¡al Exploitation
of Child¡en". 32.6 (1987) International Journal of Social Worh 523.
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abandonment or parental poverty encourages exploiters to cross state borders in order to

obtain a supply of these children. By crossing borders, it becomes an international

crime, as now two states are involved: the 'sending' country and the 'receiving'

country. Thus there are many players involved in this problem.

As highlighted in chapter one, the Declaration and Agenda for Action of the

First W'orld Congress against the Commercial Senral Exploitation of ChildrenrsT made

it clear that this problem covers many spheres: economic, political, social and legal

factors. It needs to be addressed through a wide range of measures at local, national and

international levels. Julia O'Connell Davidson writes that those who sexually exploit

children do so in a range ofdifferent social contexts, for a variety ofreasons, and cannot

be distinguished by any specific inner quality or personality trait. Their only common

characteristic is the fact that they engage in forms of action that constitute child sexual

exploitation.l5s

' The Oxford English Dictionary defines the term 'exploit' as 'to use or develop

fully, especially for profit or advantage ... to take unfair advantage of for financial or

other gain'.l5e In the child sex trade the exploiter has an unfair advantage over the

exploited, due to the imbalance of social, political, economic, physical, psychological or

emotional power between them.l60 Sex exploiters can thus be defined as those who take

unfair advantage of some imbalance of power between themselves and a person under

the age of eighteen in order to sexually use them for either profrt or personal pleasure.

"' SrDrn note 76.
ttt Juiia O'Con¡ell Davidson, The Sex Evploiter,200l;atweb site
hltp: //rwvw. focal poi ntngo. org/yokohama
'" Helen Liebeck and Elaine Pollard (eds.), The O.uþrd English Diclionary (Oxford: Oxford Universiry
Press. 1995, 4d'ed.;, p. 180.
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Because the perpetrator invariably takes advantage of an imbalance of power

between himself and the child, there is a clear lack of consent to the sexual act. This

sexual exploitation includes interaction between a child and an adult which takes place

for the sexual gratification of the adult. However, the term 'sex exploiter' further

extends to cover third parties who have no actual sexual contact with children, but profit

from facilitating or orchestrating children's sexual contact with anothe, person.tut

Sometimes sexual exploitation may include e)dreme forms of sexual violence. The

exploiter may derive sexual pleasure from performing sadistic acts including torture and

murder, or he may seek to profit from the production of pornographic videos of such

violence.l62

The child sex trade can be divided into the formal sector and the informal sector.

Within the formal sex industry, sex is sold as if it were a commodity like any other.

Ffere, the exploiter enters into narrow and explicit contÍacts, with monetary

colsideration. In the informal sector, the exploiter and exploited often enter into more

loosely specified exchanges, within which the exploited may provide arange of services

(e.g., perform sexual acts, pose for pornographic photos, clean, cook, shop, converse,

etc.,) in exchange for a range of benefits (".g., a meal, gifts ofjewellery or clothing, a

place to live, etc.)163

r6') O'Connell Davidson. supra note 158.
16r lnternational Labour OrganisatiorL Chittl Labour: Targeting the Intolerable (Geneva: ILO, 1996.)
'o'Ibid.tu' B. svensson, victints and Perpetrators: on sexual Abuse ancr rreatnten¡ (stockhotm: save the
Clúld¡en Sweden, 2000). p..18.
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2.1 The Child Sex Trade in Canada

Research surveys and working groups in Canada have come up with varyinq

defìnitions of prostitution. Some surveys define prostitution narrowly as the exchange

of sex for money. Others adopt a broader view to include the exchange of sex for any

material goods, including food, shelter, or the inclusion in social events.r6a At the

National Meeting of Justice and Child Welfare Ofäcials on Children and youth

Involved in Prostitution, it was defined as "the exchange of se>n¡al favours for money or

any other material goods, devoid of any emotional attachment."l65 Statistics Canada

has a wide definition of what amounts to a prostitution-related offence. Such offences

include:

... a keeper of a bawdy house; someone who is an inmate, found in, or
an owner of a bawdy house; someone who is in transport to a bawdy
house; someone who is living offof the avails of prostitution of a youth
under the age of eighteen years; a parentl guardian who is procuring
sexual activity from a youth under the age of fourteen; aþarent/guardian
who is procuring sexual activity from a youth between the ages of
fourteen and eighteen; a household owner who permits sexual activity of
a youth under the age of fourteen; a household owner who permits sexual
activity of youth between the ages of fourteen and eighteen; someone
who is procuring, soliciting or enticing illicit sex; someone who
communicates for the purpose of sexual activity of a youth under the age
of eighteen years; and someone who stops motor vehicles, impedes
trafüc or people for the purpose of prostitution.166

lli ta.tl,ydt, Pro.stitution in Canacla At web site http://wm,v.web.nrala.bc.calcrim/Srudent/Sturdy'
'"' Child¡en and Youth lnr,olved in Prostitution: A National Meeting of Justice and Child Welfarc
Offici¿ls (Ottawa: Depaftnent of Justice Canada, 2000). chapter 5. p. 2.
'o" Statistics Canada, ltlatrix 2199: Youths Charged bltActual Ofiences, Cana¿lo, Provinces, and
Territories: Annual Report (Ottalva: Governrnent of Canada. 1998.)
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Getting involved in the sex trade leaves many psychological and physical scars

fbr juvenile prostitutes.16T Many of them use drugs to blunt their senses and to cope

with the nature of their work. Other hazards of the trade include sexually transmitted

diseases such as HIViAIDS, poor nutrition, and having to face violence and beatings

from pimps and customers. Young prostitutes also discover that they are often viewed

as criminals rather than victims.l68

2.1.1 Characteristics of Children: Male, Female, Transgendered

A study conducted in Ottawa in 1998 indicated that youth enter prostitution due

to a combination of psycho-social and socio-economic factors, including histories of

sexual abuse and poor income. These youth are a high-risk group not only due to their

sexual practices, but also as a result of their exposure to drugs and violence while on the

street.r6e The report suggests that there is a developmental pattern that is typical of

yoûth involved in prostitution: a history of family dysfunction, substance abuse,

violence and sexual abuse, which leads youth to run away from home and live on the

streets. Street youth who turn to prostitution do so as a means of support while on the

streets. The study also found that life-style patterns varied according to the culture of

the youth in question. Many of the street youth in Saskatoon identify themselves as

Aboriginal, whereas in Ottawa most of them identified themselves as Caucasian. It was

tt R. Genune, N. Paytrrent and L. Malenfant, Street ProstiÍution: Assessing the Intpact of the Løw
(Ottarva: Department of Justice Canada 1989.)
'"o Ibid.
r6e Federd,rProvinciaUTerritorial Working Group on Prostitutio n Report and Recontntendations in
Respect of lcgislation, Policy and Practices Concerning ProstiÍution-Relatecl Activities (O6arva;
Department of Justice Canada, 1998), p. 13.
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discovered that Aboriginal youth are less likely than Caucasian youth to cut ties with

their families after entering street life.r70

A survey conducted in Canada found that the criminal activity that youth could

be involved in increases the longer they stay on the streets. This includes drug use, theft

and prostitution. Homeless and runaway youth sometimes exchange sexual services for

food, Iodging or gifts. Interestingly, the survey also highlights that 'sex for survival'

seems to be more of a factor for females than males. When males run aw-ay from home,

they are often able to stay at the home of an acquaintance for a while, whereas females

are frequently forced to trade sex for food, shelter and money.ltl Poverty is a key factor

in motivating street children to enter prostitution.

While many young prostitutes are those who are runaways or homeless, there

are also those who engage in prostitution even though they live at home. Some of these

young prostitutes do not work on the streets; rather, they work at indoor venues such as

escort agencies, massage parlours or brothels. Many youth who become involved in

prostitution had a history of childhood sexual abuse. A 1984 survey of prostitutes in

Montreal found that forty-five per cent had been victims of incest before enterins the

sex trade.l72

When analysing the characteristics of those who enter the child sex trade. it is

often difTicult to determine the age at which youth enter prostitution. Some start

t'o lbicl.
r?r Youtlt Services Bureau, Ott¿wva Sfreet Prostitutes: A Survey (Ottarva; Departntent of Justice Canada.
1991.)
ttt Ch¡is Badgley and Loretta Young "Jurenile Prostitution and Child Se.rual Abuse: A Conûolled
Study." 6. I ( 1987) Canadian Journal of Comrnunity Mental Health.
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prostltuting even at the age of six years. [n Canada the average age of entry into

prostitution is estimated between fourteen and 15.5 years. A survey of street prostitutes

in lvlontreal noted that one-third of the seventy-five prostitutes interviewed had entered

the sex trade before the age of eighteen.lTl

One of the diffrculties encountered when attempting to develop a profile of

youth involved in prostitution is that it is almost impossible to determine the number of

youth who are involved in the sex trade. One reason for this relates to the differenr ages

that are used when referring to youth involved in prostitution. The Badgley Committee

defined juvenile prostitutes as those under twenty years.l'o The Fraser Committee

defined it as those under eighteen years.lt5 This lack of consensus makes it difficult to

determine exactly who falls into the category of juvenile prostitutes. The Criminal

Code of Conada views juvenile prostitutes as those under eighteen years. Section

212(4) seeks to protect them from sexual exploitation:

' Every person who, in any place, obtains for consideration, or
communicates with anyone for the purpose of obtaining for
consideration, the sexual services of a person who is under the ãge of
eighteen years is guilty of an indictable offence and liablã to
imprisonment for a term not exceeding frve years. ttu

Certain surveys attempt to estimate youth involvement in prostitution by

considering how many of them have been arrested under Section 213 of the Canadiatt

t" Ibir{.
l?a Corntrrittee on Se.rual_Offences Against Child¡en and Youth, Sexual Offences Against Chilclren
(Ottawa: Deprrtment of Supply and Services Canad4 l9g.t.)
''' Joltn Lorvman and Laura Fraser, Street Prostit¿ttion: Assessing the Inrpact of the Law (Ottala:
pgpartment of Supply and Services Canada. 1989.)
" u At lveb site http://rwwv. ca nada j ustice. gc. ca
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(-riminal (lode, which refers to communicating for the purpose of prostitution. Section

213(l) says:

Every person who in a public place or in any place open to pubric view:
(a) stops or attempts to stop any motor vehicle,
(b) impedes the free flow of pedestrian or vehicular trafüc or ingress to

or egress from premises adjacent to that place, or
(c) stops or attempts to stop any person or in any manner communicates

or attempts to communicate with any person
for the purpose of engaging in prostitution or of obtaining the sexual
services of a prostitute is guilty of an offence punishable by summary
conviction.lTT

Befween the years 1986 and 1990, ten to fïfteen per cent of prostitutes arrested

under Section 2T3 of the Criminal Code were under eighteen years old.178 Thus the

Federal/ Provincial/ Territorial Working Group on Prostitution estimates that roughly

the same percentage of prostitutes on the streets are youth.rTe A survey of seventy-five

youth prostitutes conducted in Victoria, British Columbia found that seventy-seven per

cent of the seventy-five youth interviewed revealed that they had been picked up by the

police at some point in their lives. Of those that had been picked up, most were either

simply taken home (forty-seven per cent), lectured about the dangers of the sex trade

(forty-three per cent), or taken to a shelter, social worker or a clinic. Only fifteen per

cent of these seventy-five youth reported being arrested under Section 213 of the

Criminal Code.t8} These results reflect that the police in Canada are more likely to

"' Ibicl.
r?8 FederallProvincialÆenitorial working Group on prostitutio n, suprd note 169, p. 16.

"n lbicl.
r80 Research Subgroup of the Committee for Sexually Exploited Youth in the CRD, A Consultation with
75 Sexually Exploite¿I Youth in the Capital Regional District (CRD) of British Colutnbia (Province of
British Columbia: Ministrv of Social Services. 1997.)
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view youth prostitutes as victims rather than as offenders, and would try other methods

rather than arrest to get them offthe streets.

Another point which emerged from the Working Group Report is that when

people refer to youth involved in prostitution, they usually mean the prostitutes

themselves. However, it should be noted that youth under eighteen years are also

involved in other aspects of prostitution. Sometimes they become involved in recruiting

and pimping other youth, although the general idea of a pimp is someone who is older

and more controlling.ttt when developing a profile of the juvenile prostitute, it is vital

to understand why they enter and remain in the sex trade. I will analyse this below

under three areas: females, males and transgendered individuals.

In Canada the average age for female youth to become involved in prostitution

is between fourteen and seventeen years.ts' However, this varies according to

geographical location, as the average age in the west is lower-than in the east. The

report of the National Meeting of Justice and Child Welfare Officials also noted that in

Canada seventy to eighty per cent of women who work as prostitutes enter the trade

before eighteen years. Many juvenile female prostitutes enter the trade because they

have dropped out of school and do not have any skills to engage in any other type of

work. Thus they turn to prostitution due to economic need.t8t

Whether living at home or on the street, most female youth involved in

prostitution are attached to an adult who acts as their pimp and who takes a portion of

ì8r Federal/ProvincíauTerritorial working Group on prostitutio n, supra nor.e L69, p. 17.r8: child¡en and Youth Involved in prostitutio n, supranote 165. chapter 5, p. 4.
't3 The Alliance of Five Research Centres on Violence, I,'iolence pret,ention ancl the Girt Chil¿t: Irinal
Report (Ottawa: Department of Justice, 1999), p. g.
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their earnings. Pimps often use the fact that many of these girls are addicted to drugs as

a method of controlling them. By supplying them with the drugs they crave, they keep

the girls dependent on them. Young female prostitutes are much more likely than the

average woman to face violence or be murdered, most often by their pimp or a john.

They also have a higher likelihood of their murders going unsolved compared to

average women. 18*

With regard to male prostitution, at the National Meeting of Justice and Child

Welfare Offrcials, it was reported that much less research is conducted in the area of

male prostitution in comparison to female prostitution.l85 The primary focus of both

research and police action has been on female youth. A survey of prostitutes found on

average that the age of males entering the trade was 15.6 years, which is a year younger

than females.ttu There are various opinions as to why males enter prostitution. The

most common opinion is that males become involved in prostitution as part of their

'coming out' as homosexuals.lsT However in a recent study, many young males

reported that they turned to this life when they informed their parents of their sexual

orientation and were immediately thrown out of their homes. Having no place to go and

no income to depend on, they turned to prostitution as a means of supporting

themselves. Just like females, childhood sexual abuse is often a factor for males

entering the sex trade. Eleven per cent of the homeless male youth interviewed in this

"'Ibicl.tft chitdren and Youth Involved in prostitutio t1, snpra note 165, chapter 5, p.2.t*u Lownran and Frascl supra note l'75 .
rs7 T. Caputo' R. Weiler gaX Kelly, T'he Runaways an¿l Street Youth Project: The Ottawa Case Stutþ,
ancl the sa,skatoon Case Study. (ottawa: Ministry of Supply and Services Canada. 199.t.)
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study reported that they left home because of parental abuse. Seven per.cent reported

that they had been kicked out of their homes.r88 Like female prostitutes, male

prostitutes become involved in escort agencies. One difference between male and

female prostitutes is that the majority of male prostitutes work on their own and are not

associated with a pimp Thus they escape a lot of the pimp-induced violence

experienced by females. However, they are often subjected to hate-motivated violence

based on their sexual orientation, known as .gay bashing.,lse

Transgendered individuals can be described as those who exhibit cross-gender,

¡.e', bi-sexual behaviour, feelings and identity. Many of these youth are rejected by

their families or are the victims of hate crimes, rape, persecution and discrimination in

employment and housing. They are ostracised by society because of their appearances

and lifestyles. Thus often due to loss of support and income, transgendered individuals

drift towards life on the street, with prostitution becoming one.of the few means for

them to support themselves.leO Transgendered individuals often come from

backgrounds of parental abuse and leave home in adolescence. The majority get

involved in prostitution, theft and drugs to survive on the street.lel

At the National Meeting of Justice and Welfare Officials, it was noted that

almost all the research that Canada depends on concerning transgendered youth comes

from the United States. Very little information exists on transgendered youth involved

in prostitution in Canada. Statistics Canada does not specifically collect data on youth

"t lbicl.

]l? rn. Altiance of Five Research centres on violence. .r¡/pra nore lg3. p. 8.
'o C. Beatty, T'ran'sgenclerecl Sex ltr/orkers: Interint Repori of the San Franci.cco Task Force on
Prostiturion (Los Angeles: Amazon press, 1993), p. 2.
"' Ibid.
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charged with prostitution who are transgendered.le2 One recent American study noted

that transgendered youth involved in prostitution had higher rates of selÊinjury (suicide

and mutilation of their genitals), higher rates of substance abuse (alcohol, cocaine and

heroin), higher incidence of HIV/AIDS, and a higher occurrence of violence than

average prostitutes.re3 Most of the violence faced by transgendered youth is not

reported dueto shame and social stigma. AII prostitutes have afear of reachine out for

help, but this is more so among those who are transgendered.

2.1.2 Characteristics of Offenders

Now that we have examined the character traits of juvenile prostitutes who are

victims of the sex trade, let us consider the offenders. The majority of offenders are

male. The National Meeting of Justice and Welfare Officials defined offenders as.

1. Clients/ customers who pay for sex (Johns').

2.' Those who live off the avails of prostitution: pimps, madams (women owners of

brothels and bawdy houses), massage parlour owners and managers, and escort agency

owners and managers.

3- 'Big sisters': those already involved in prostitution who influence younger children

to ioin the trade.rea

A recent survey in Canada revealed that today male clients seek increasingly

younger children, some as young as eleven years. t" 'Customers' include schoolbovs-

tot child¡en and Youth lnvolved in prostitutio t\ supra note 165, chapter 5, p. 6.re3 Bcatqv. supra notc 190. p. l-{.
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grandfathers, police offtcers, Iawyers, politicians, civil servants, businessmen and

Iabourers. Nztany of these men are married, and some are in their seventies. There are

many programs in Canada that endeavour to help rehabilitate sex offenders. One of

these is John schools' where offenders are required to attend programs to educate them

about the detrimental effects of their behaviour.le6 Another program which is

controversial but is still used in Canada, is the 'shame the johns' campaign where

offenders' anonymity is removed and their identity is publicised.IeT

Pimps, another type of offender, are those who control and manage female

prostitutes. They are usually males. They provide clients with a steady supply of

female prostitutes. (As mentioned above, most male prostitutes operate on their own

and do not have a pimp.) Very often, a pimp is a female prostitute's boyfriend. pimps

frequently beat the female prostitutes.les In Canada the recent trend has been for the

police to target pimps and johns instead of the juvenile prostitutes themselves, in order

to'solve the problem of child prostitution.ree They realise that the root cause of this

problem is the men who purchase, or who recruit and control juvenile sex workers.

They believe that if the demand is reduced, then the supply will decrease.

With regard to female offenders, very little research has been conducted in this

area in Canada. One study claims that there have been no cases where a woman has

been found offering to buy sexual services from children.2o0 Similarlv. there is a lack of

tot child¡en and Youth lnvolved in prostifutio n. supra note 165, chapter 5, p.7.
'es Ibitl.
'ou Elaborated and discussed further in Chapter Four of this thesis.191,,.,tDl4.

'ot Stu¡dv. .supra note 16l.
t'n Lowman ánd Fraser. supra note L75.

'oo Ib¡d.
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information on madams or other females involved

engaged in prostitution.

in controlling or managing those

2.1.3 Canadian Criminal Law

The Department of Justice Canada recently published a consultation paper

entitled "Child Victims and the Criminal Justice System." In it they highlight the fact

that in recent years, there has been a growing awareness of the scope and extent of child

abuse and exploitation.2or In 1984, the Committee on Sexual Offences Against

Children and Youth (the Badgley Committee) released its report on the application of

the Criminal Codezo2 and the Canada Evidence Act.203 They specifically noted ..the

special needs of children who, by reason of their age and level of maturity, need the

care and guidance of others in order to develop into healthy, responsible adults.,'20a

The Department of Justice consultation paper highlights-the fact that the most

severe and long-lasting damage to children caused by sexual abuse may involve

psychological rather than observable physical injury. Thus the law should more

effectively recognise emotional harm or severe psychological harm.205 The problem

here is that emotional harm resulting from sexual abuse is often diflicult to prove, since

its consequences may not become apparent until long after the crime occurred.

ær Department of Justice Canada, Chitd Wctints ancl the Crintinal Ju.ctice System (Ottalva: Department of
Justice Canada November 1999), p. l.
?02 At web site htp://www.canadajustic e.gc.ca
-"' At web site http://wrvw. larvs j ustice. gclen

_"" Se,wal olþnces Against Chil¿lren Report of the Committee on Sexual Offences against Children and
Youth. Appointed by the Ministry of Justice and the futorney General of Canada. 1õuawa: Canadian
Government and Publishing Centre, lg8.t.)
'ot Chitct l'ictims ancl the Cr¡n¡nat jusfice'Systent, supra nole 201. p.7.
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Canadian law has also sought to protect child victims by further.strengthening

the principles of sentencing. An example of this is Section 161 of the Clriminal Clocle.206

According to this section, the court is given the power to make an order of prohibition

preventing an offender who has been found guilty of a sexual offence against a child

from having contact with children, or being placed in a job where he would be in a

position of trust or authority over children. This prohibition may last for life. This is a

good measure, as its primary focus is the protection of children.

One way that the Canadian law has been improved is to increase sensitivity to

child witnesses, to facilitate their testimony in criminal proceedings. At present when

children testif,/ in court, they are permitted to have support persons present.207 They are

also allowed to testi$r outside the courtroom, and in-camera evidence is an acceptable

method of testimony in cases where the child is a witness. Further, an accused person is

prohibited from cross-examining a child The purpose of all these measures is so that

the child will not be afraid or 'freeze' during proceedings. The Department of Justice

Consultation Paper recognises the importance of these measures. It notes that because

offences against children are often committed in private, and because there are seldom

any witnesses other than the child, the outcome of many trials depend exclusively on

the court's assessment of the child's credibility, and the ability of the child to provide as

full and as accurate an account as possible.208

t"u Supra note 202.
2ot Setdon 486(2.1) aud Section 715. I of the Crintinal Cocte of Canodo,
htç://wrvrv. canada.justice. gc. ca
'"ochil¿l I'ictims an¿Ithe Crininal Justice svsrent supro note2Or. p. l-1.
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Subsection 486(2.1) of the Criminal (lode of Canotla2Ùe allows a complainant or

any witness under eighteen years to testify from outside the courtroom or behind a

screen, or utilise any other method that prevents him or her from seeing the accused.

This prevents the child from being intimidated or adversely affected by the accused's

presence in the courtroom during the testimony. When this is employed, the court can

receive the most reliable evidence from the witness, as he or she will not be inhibited by

external factors. Videotaped statements made by child witnesses are covered in Section

7I5.1, ofthe Criminal Code.2ro This method of testifying is less stressful forthe child,

and hence it would be more reliable as evidence.

There is room for improvement in this area. One limitation is the presumption

that children under fourteen are not competent to testify. In each individual case, a voir.

dire must be held to determine whether the child is competent to testify. In 1984, the

Badgley Committee called for change.2rr They said there should be no special rules on

the legal competency of children to give evidence in court, and that their evidence

should be received and considered in a similar manner to that of adults. They said the

courts should recognise that every child is competent to testify in court and that the

child's evidence is admissible.

"'Supronotc20Zttù Ibirt.
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2.1.4 Canadian Provincial Law: The Example of Alberta

In February 1999, Alberta passed the Protective (-ottfnement of Chittiren

Int'olved in ProsÍitutiott Act.ztz (PCHIP Act.) (I will explain later why it was declared

unconstitutional and struck down in June 2000.) The pCHIp Act specifically

concentrates on children in prostitution. Section 1(2) emphasises that the focus of the

Act is on children in prostitution. It explains that"achild is in need of protection if the

child is engaged in prostitution or attempting to engage in prostitution.,,2r3 ln contrast,

other related legislation covers adult prostitutes or other child delinquents. This Act

recognises that children are the victims, not the offenders. The pimps are considered

the offenders.

Section 2(9) of the PCHIP Act2ra gives police or social workers the right to

enter premises without awarcant and apprehend any child, if they have reasonable and

probable grounds to believe that the child's life or safety is seríously and imminently

endangered because the child is engaging or attempting to engage in prostitution. It

also provides that children can be held in a protective confinement facility for seventy-

two hours while being assessed. There is no provision in the Act which declares that

each detained child should be notifred of a right to counsel. While this measure is

controversial, it has its pros as well as cons. One advantage is that the children are

given an opportunity to think things through when they are off the streets in a safe

place. The disadvantage is that when they are released, they have nowhere to go but

back to their pimps They are inevitably beaten for allowing themselves to be caught.

2t,I 
Sexual Offences Against Chilclren, suprcrnote 204.-'- At lveb site http://+wvrv.rvalnet.orglcsis/reports/ab-prostitutioruct
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The PCHIP Act was declared unconstitutional in June 2000. In the case of Her

Majesty the Oueen v. K.B and M.Jtt' tþ. Provincial Court of Alberta held that the

PCHIP Act violated Canadian Charter2t6 protected rights, such as the right to have an

adequate judicial review process for apprehensions, detentions and warrantless

searches. K.B and M.J, the applicants, both seventeen year old females, were

apprehended by Calgary police ofücers under the provisions of the pCHIp Act. They

were taken to a protective safe house and questioned about activities related to

prostitution. They were detained there for two days, before appearing before the

Provincial Court of Alberta. During this time, they were not offered the right to legal

counsel' K.B and M'J brought this case before the Provincial Court of Alberta for a

ruling that the PCHIP Act is ultra vires the province of Alberta and is also a violation

of Sections 7, 8, 9, and I0 of the Canadian Charter of Rights and Freedoms.zl7

(Hereinafter referred to as the 'Charter.,)

' The Provincial Court of Alberta in this case held rhat the PCHIT Act violated

Section 7 of the Conadian Charter of Rights mtd Freedoms. Section 7 of the Charter

states 'Everyone has the right to life, liberty and security of the person and the right not

to be deprived thereof except in accordance with the principles of fundamental

justice."2l8 The court said that Section 7 of the Charter is violated because many

children who are apprehended and confined under the Act are never provided the

t" lbid.
ttt Ih¡d.
2r5 2ooo ABpc I13.
2t6 Cona¿lian Charter on Rights and Freedotns,. at web site
htp:/icanada justice. gc.calloireg/charte/const en.html-'' Ibid.
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opportunity to answer the allegations that are made against them. This has resulted in

deprivation of liberty. 2 re

The court also examined Section 2(11) of the Act. It makes provision for a

police officer or a director who has reasonable or probable grounds to believe that a

child may be found in a particular place or premises, to enter that place or those

premises and search for the child without an order and by force if necessary. Under this

section, a warrantless search can take place which is not subject to judicial review. The

court considered this provision in light of the purpose of the pCHIp Act, set out in

Section t(2) of the Act, defining a child as being in need of protection if she is engaged

in prostitution or attempting to engage in prostitution. In her analysis Jordan J states,

"This definition is the foundation for all other provisions in the Act.,,22o Such

w¿n-antless searches are authorised if the police officer or director believes that a

child's life or safety is seriously and imminently endangered because the child is

engaging in or is attempting to engage in prostitution. But after considering all this, the

court still held that this provision violates Section I of the Charter because Section g

declares, 'Everyone has the right to be secure against unreasonable search or

seizLrf e."221

The court held that the Act also violates Section 9 of the Charter,which states,

'Everyone has the right not to be arbitrarily detained or impriso ned.,,222 The pCHIp

Act is unconstitutional because children are subject to apprehension and confinement

without the opporfunity to have this action judicially scrutinised. The court also held

;tl.Supro norc 2I5, paragraph.18.
-''' Ibid., pcrragraph 76.
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that the PCHIP Act violates Section lo(b) of the CanarJian C.harfer,, which states

"Everyone has the right on arrest or detention to retain and instruct counsel without

delay, and to be informed of that right."223 But the PCHIP Act does not mandate the

right to counsel for a child who has been apprehended, detained, confined or subject to

assessment, which is unconstitutional. For all these reasons, the court held that the

PCHIP Act is ultra vires provincial powers and offends the Canadian Charter.

Even though the Act was struck down, the court did emphasise the importance

of eliminating child prostitution. Jordan J explained:

There are however, valid reasons for trying to eliminate prostitution in
which children are involved which aÍe not based on morality.
Prostitution is a dangerous enterprise; female participants, whether
children or adult, are subject to serious harm or even death at the hands
of both pimps and johns. Alcoholism and drug addiction are widespread
within the trade. The risk of sexually transmitted disease is so high as to
be a significant public health risk.22a-

Whereas the PCHIP Act eventually failed on constitutional grounds, I will

examine how fwo other provinces have enacted constitutional legislation to deal with

children in need of protection which can be applied to child prostitutes. Manitoba has

the Child and Family Services Acfzs and British Columbia has the Secure Care Act.226

While the PCHIP Act specifically focuses on children in prostitution, these Acts are of

a more general nature. Manitoba's Child and Family Sentices Act in Section 17 states

"A child in need of protection is a child whose life, health or emotional well-beine is

"t Supronote 216.
--- Ibidt" Ibid.

"t surronote 215.
:25 Continuing Consolid.rtion of the Statutes of Manitoba. Vol.2,Ctrapter g0.
--o Bill No. 25 of 2000. Statutes of British Columbia. Chapter 2s. (Vittoria: Queen Printers for Brirish
Columbia.2000.)
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endangered."227 This could include child prostitution, but it can only be implied.

British Columbia's Secure Care Act in Section 2(l) states that its focus is:

To provide, when other less intrusive means are unavailable or
inadequate, a means of assessing and assisting children who have an
emotional or behavioural condition that presents high risk of serious
harm or injury to themselves and are unable or unwilling to take steps to
reduce the risk ... these conditions may include severe Jubstance .irur.
or addiction or the sexual exploitation of a child.228

The B.C Act specifically encompasses child prostitution.

Whereas the PCHIP Act does not provide for the child to be advised of the right

to retain counsel, both the Manitoba Child and Family Serttices Acf2e and the B.C

Secure Care Act230 specifrcally incorporate this right. Such provincial statutes, though

not as specific as the PCHIP Act regarding child prostitutes, can be used for this

purpose as well.

Canada has various programs to help prostitutes get offthe street, and turn their

lives around- Some provide alternatives to a jail sentence. Prostitutes now have the

option of attending a Prostitution Diversion Camp rather than going to court. Jane

Ursel writes about what she discovered when she spent a few days at such a camp, with

a group of prostitutes who were trying to change their way of life.231 She says that all

of them had very different experiences and backgrounds, but she was also struck by

some common themes that ran through all their lives:

t=' Supra note 225.
=tt S¿ipro note 226.

"' Stípra note 225.
=3tt Supra note 226.t" 

Jane Ursel, "Resolve Nervsletter" . 1.3 (Nov 1999), p.6.
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All of them had been abused as chirdren. Everyone had turned toprosriturion,i::,r:ily^r, 
u 
.yuy 

ro get conrrol of their lives. They weren,rlooking ro be victims ... they were rooking ,o .råápe their victimizarion.The escap:^ Ili"d - to escape an abusive home, to escape painfulmemories' ro escape the poverty rrru, t.firrråä äãp."¿ ent.",,

ursel goes on to say that the bitter irony was that the escape became the trap, the search
to escape victimisation led to greater vulnerabili ty, andthe search for independence led
to dependence: upon their pimp, the street and druss.233

2.2 The Child Sex Trade in Asia

child sex tourism has become a thriving business in Asia and many other parts
of the world' Paedophiles from consumer nations go especially to Asia in search of
child prostitutes' others also do so, in the mistaken belief that if they have sex with
young children, their chances of contracting sexually transmitted diseases are lessened
or that their own sexually transmitted disease may be cured. The children,s Rights
organisation ECPAT (End child Prostitution, child pornography and Trafficking for
sexual Purposes) estimates that there are approximately one million child prostitutes in
Asia'23a But there are no accurate statistics. Most countries where the ch'd sex
industry flourishes have laws that criminarise this offence, but the enforcement
mechanisms are very weak.

Generally' there are four parties involved in the child sex trade: the perpetrator,
vendor' facilitator and child' The perpetrator is most often a mare who has a preference
for sex with a child as opposed to sex with an adurt. The vendor is the procurer or

2t2 lbid.
IDI(1.
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pimp. He is the person who contracts between the perpetrator and the child. tt is he

who keeps the lion's share of the profits and denies the child a fair proportion of the

income earned. The facilitator is the person who originally introduces the child to the

vendor. He is the recruiter, and in some instances could even be the parent of the child.

Lastly, we have the child, who is the most affected of all the parties involved in the

trade. According to Berkman, "children are dependent upon adults and the state for

protection of their rights, but when such protection breaks down, they become easy

targets for such exploitation."235 Most child prostitutes in Asia enter the trade due to

economic hardship. They take to the streets to support themselves or their families.

Often they try to survive on the streets doing legitimate jobs, such as street vending, but

take to prostitution when they cannot support themselves in these occupations. Other

children have been sold by parents to pay offa debt or when they have other children to

feed, and cannot provide for their family. At such times, they would welcome any

income into their family, no matter how it was earned. Others take to the streets to

escape abuse that may be occurring in their homes, as in Canada.

According to Berkman, Thailand has the world's highest number of child

prostitutes.236 AThai child prostitute serves an average of three customers a day, six or

seven days a week, every week of the year. This constant abuse has devastating effects

on the children's psychological and physical health. The children live in constant fear

of their pimps and their customers, afraid of the harm that could occur if they disobey

orders. They are afraid of being beaten by the pimps, and they are afraid of any violent

230 Eric Thomas Berkrnan "Responses to the International Child Sex Tourism Trade" 1996) Boston
Çollege International and Comparative Law Review.
--- Ibtd.
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acts by their clients' They are afraid of being caught by the police. They.have very low

self-esteem and they are often depressed. They face constant hopelessness and have

suicidal tendencies.

In other ways too, they face great danger. They are at very high risk of
contracting sexually transmitted diseases such as HIV/ArDS. It has been estimated that

to date about fifty per cent of underage exploited children have the ArDS virus.237 They

are also poorly fed and sheltered. when they do get ill, their pimps often do not bother

to take them for medical treatment. In order to come to terms with their lifestyle, they

often take drugs to cope with the horrors they face on a daily basis.23s

Thailand, the Philippines and Sri Lanka are openly advertised in tourist

magazines as places which have an abundance of child prostitutes. perpetrators know

that there is little risk of legal consequences. If they do get caught, it is a simple thing

to bribe a police ofücer to drop the charges. In addition, there is a lack of political will
to'enforce existing laws. The governments in these poor countries are often more

interested in the foreign income generated by these sex offenders, than in protectine

children from prostitution.

For example in Thailand, the law states that brothel customers caught engaging

in sex with a child under fifteen years of age are subject to prison for six years and a

fìne of 120'000 baht (4800 u.S dollars). If the prostitute is befween fifteen and eighteen

years old' then the penarty is three years in prison and 60,000 baht (2400 u s

236,,.,tDtd.
t3t Abig¿il schmeÞ, ,4IDS Fear Fuels Dentanct þr sex with chitclren (tJN, Reuters North AmericanWire: 28 August 1996.)
-''' Bcrknran, supra notc 231.
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2.3

dollars).zre In Sri Lanka, intercourse with a child is considered statutory rape,

irrespective of whether the child has consented or not. Section 363(e) of the Penal

Code Amendment Act of 1995 states, "A man is said to commit rape, who has sexual

intercourse with a woman with or without her consent when she is under sixteen vears

of age."z+o

The Child Sex Trade in Thailand

Thailand has an estimated 200,000 to 800,000 child prostitutes.2al The root

causes of child prostitution in Thailand are poverfy, few job opportunities, family

disintegration and domestic violence. The family structure in Thai culture also

contributes to the growing number of child prostitutes. Thai culture assumes that

parents have 'ownership' rights over their children. Thus when parents get into debt or

need money, they find a solution to their financial problems by selling their children

into prostitution.

Children below sixteen years make up forty per cent of the total number of

prostitutes in Thailand. Research has indicated that due to economic factors, parents

have become accomplices in the sexual use of their children. In Thailand in 1989 sixty-

three per cent of girls under sixteen were brought to prostitution by their own parenrs,

twenty-one per cent were brought by neighbours or friends and sixteen per cent were

t'o Front the article, "Thailand Considers Targeting Clients of Child Sex Trade," Agence France presse:
13 July 1994.

l'.0. 
fenat Cocle (Amenclntent) Act No. 22 of 1995 (Colombo: Government Publications Brueau.)2tr Patricia D. Levan, "Cufailing Thailand's Child Prostitution Through an International Conscience."

(1994) 9 American University Journal of International Law and Policy 869.
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brought by agents.2u' Child prostitution has now become a'way of life' in several rural

Thai villages. Children are no longer only exploited to support themselves and their

families: some villages depend on child prostitution to fill a 'common public fund' to

finance village schools and equipment

When brothel owners in Thailand recruit new children to work in their brothels,

they focus on families in need of money, often advancing them a loan in exchange for

their children.2tt ECPAT has discovered that the amount of money the brothel owners

pay for the girls depends upon the age, virginity and beauty of the girls.2aa Sometimes,

instead of receiving money in exchange for their children, parents receive material

goods such as homes and land. At other times, children in Thailand are not sold into the

trade by their parents, but rather they are lured into it by recruiters. Children who live

in remote villages are promised marriage and jobs as entertainers and dancers, if they

decide to leave their villages and go to the city with the recruiter. Once they are away

from their homes and at the mercy of the recruiter, he forces them into prostitution.2as

Prostitution flourished in Thailand and Taiwan in the 1960s, during the Vietnam

War. In 1967, the U.S government and the Thai government signed a treaty which

allowed U.S soldiers stationed in Vietnam to visit Thailand on 'Rest and Recreation' (R

& R) leave. Prostitution thus became a very lucrative business as the U.S forces were

able to pay far more than the women would have earned in any other job. After the war,

Thailand had become so dependent on this income that the Thai government merged

"'Ibicl.
203 Vandana Rastogi, "Preserving Child¡en's Rights: The Challenges of Eradicating Child Sexual
Fxploitation in Thailand and India" (199S) 22 Sufolk Transnational Larv Review 259.too ECPAT Coun try.Repof s; at web si te http://www. rb. se/ecpaVcountry. htm
-"' Lcvan. supra note 2ll.
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prostitution with tourism when creating the International Tourist Industry. Today tour

operators subtly use the sex industry in their advertisements, enticing foreigners to visit

Thailand.

Thus various types of tourists started flocking to Thailand, including those

whose tastes extend to the young. In this manner, the child sex industry also began to

develop. Today it is estimated that child prostitution brings in i.8 to 2.2 billion U.S

dollars to Thailand each year.2a6 At present Thailand is facing an enormous problem

with regard to the AIDS epidemic. Until 1988, the Thai government was reluctant to

publicise the problem, for fear that it would hinder the tourist industry. But now with

tourists from all over the world flocking to Thailand, the AIDS problem has developed

into a global one."*'

Thailand has many laws prohibiting child prostitution, but they suffer from weak

enforcement. The Prohibition of Prostitution Ac?48 prohibits all forms of prostitution

in,Thailand. The Act holds all parties involved in the trade criminally liable, but it

contains an exemption for customers even if they are caught in the act of seducing a

child. This is an alarming weakness in this particular law. The Statutory Rape Law2ae

differs in that it holds customers liable as well. Sexual intercourse with a girl under the

age of fifteen years is considered statutory rape, irrespective of whether she consents or

not. A person found guilty of statutory rape is liable to be imprisoned for a term of

seven to twentv vears.

'ou Ihid.t" Ibir{.
ro8 At rveb site htp ://www. . asem. orglDocumentsÆha iland
-"' At rveb site htp://wrvw. tluilandlaw.com
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The Iintertainment Place Act of 1966250 deals with the rehabilitation of child

prostitutes after their conviction. [t states that after child prostitutes serve their term,

they can enter a reform house for rehabilitation. Both Thai officials and child

prostitutes consider the program ineffective, as they go back to their old lifestyle after

completing the program.

To date, Thailand's best effort to eradicate child sexual exploitation has been the

Prostitution Prevenlion cmd Sttppression (Amendment) Act of 7996.25t The Act

expressly eliminates child sexual exploitation by placing child prostitutes under

government custody. It also punishes offenders who exploit children under fifteen

years by fining them 16,000 to 48,000 U.S dollars and two to six years imprisonment.

However, the downside of the Prostitution Prevention and Suppression (Amendment)

Act is that it has pushed child prostitution underground. The trade still flourishes, but it

has become harder to reach the offenders. According to Kim Gooi, the consequences of

this Act have been that brothels have started disguising themselves as coffee shops,

restaurants, snack bars and karaoke bars.252 Even if the government closes the brothels,

the sex industry will continue elsewhere.

Patricia Levan writes that Thailand needs more perTnanent and long term

remedies to deal with the problem of child prostitution.253 In the past, the Thai

government has launched periodic and isolated campaigns to end child prostitution.

She emphasises that instead of these sporadic crackdowns, the Thai government must

tso At web site http ://rwvrv. sexwork. conr/Trailand/legal
"' At web site http://wrvrv.asem.orgldocuments/Thailand/ChildrensRiglrts
"' Kim Gooi. "Thailand's Se.x Industry Booms with the Economy" Deutsche Presse-Agerrtur, 17
December 1996.
2s3 Levan, supro note 2-tl, prragraph 908.
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do more to guarantee consistent and forceful application of these laws. Levan

highlights the fact that in Thailand, law enforcement officials are poorly paid for their

work, and therefore they are wide open to the temptation of accepting bribes.zsa She

suggests that monetary incentives may provide a way to neutralise the effects of bribes,

so that the police can do their work properly. Thus any realistic solution to this problem

must include a budget large enough to enable the government to pay law enforcement

offrcials reasonable salaries.

One of Thailand's foremost problems in solving the problem of child

prostitution is the lack of funds to invest in enforcement mechanisms. Japan recently

donated 34,000 U.S dollars to help fight child prostitution in Thailand.255 Other

countries should follow suit as the impacts of this problem are global. They owe a duty

to their own citizens, due to the transnational aspects of child prostitution. For example,

foreign participants in Thailand's sex trade could lead to an international AIDS

epidemic.

Yet another solution to the problem of child prostitution is to go to the heart of

the matter and examine why parents sell their children into this trade. As discussed

above, the main motivation is money, because poverty drives them into prostitution. So

if the government is able to provide jobs in rural areas, families will have a steady

income, and they won't feel the need to sell their children into prostitution to obtain the

money needed for the family to survive. Yet another thing the Thai government can do

is provide scholarships for children, so that they can then obtain an education.

i1!',i',!¡' Paragraph eo e
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Gooi writes that Thailand has already taken a step in the right direction with the

"Women of Tomorrow" project, which gives girls training and jobs in order to make

them marketable in the employment arena.256 The project teaches girls the necessary

skills for textiles, gem cutting, and nursing assistantships, which allow them to earn up

to 200 U.S dollars a month. This type of project is an excellent means of eradicating

child prostitution, because these programs provide children with numerous

opportunities and alternatives to engage in different trades. Most importantly, it helps

them to take control of their lives.

The Child Sex Trade in Sri Lanka

Child prostitution thrives on tourism in Sri Lanka. The unrestricted growth of

tourism tends to encourage the prostitution of children in certain sections of society.

One offrcial estimate calculates that at present Sri Lanka has 30,000 child prostitutes.25t

Tlre number is the third highest in the world, after Thailand and the Philippines. As

noted earlier, child prostitutes are highly sought after as sexual partners for paedophiles

and in the mistaken belief that the risk of contracting sexually transmitted diseases is

minimal. An article in a Belgian magazine describes Sri Lanka as a 'þrivileged

destination for lovers of young boys."2s8 It says that unlike Thailand and Philippines,

there are no bars or red light areas in Sri Lanka, but a well organised nefwork.

Paedophiles come to Sri Lanka knowing that they face little risk of being caught and a

small penalty if they are. Desmond Fernando, P.C., stated in 1994 that:

_fi Cooi, supra note 252.
"' Sencviralne.An Evil under the Sun, upra note 146, p. 83.
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Exploiting our children for the purpose of sex is one of the.major
problems associated with tourism. We should be more alive to the facr
that Srì Lanka is advertised as a paradise for those whose sexual tastes
extend to young children. It is very rare that someone is caught and
brought to book. The punishment for this crime should be a deterrent to
prevent 

"onther 
tourists from coming here and indulging in the same

actlvltv.---

Another reason why child abuse is still rampant is because victims do not know

how to remedy their situation. There is a lack of awareness as to how to overcome the

problem. Thus due to ignorance of redress, many cases go unreported. Awareness

could be created through the media and special programs conducted in areas where

paedophiles generally operate. I now turn to the legal situation with respect to child

sexual exploitation in Sri Lanka.

2.4.1 constitutional Law and the convention on the Rights of the child

. 
The 1978 Constitution of Sri Lanka envisages the child as a person entitled to

civic rights and the right to share in the resources of the community. In the Directive

Principles of State Policy contained in the Constitution, Article 27(13) declares:

The State shall promote with special care the interests of children and
youth, so as to ensure their full development, physical, mentar, moral,
religious and ^social, and to protect them from exploitation and
discrimination.260

Thus the Constitution gives the child, like the adult, important fundamental rights in

respect of equality before the law, gender equality, freedom from torture and degrading

treatment, freedom of speech, conscience and religion, as well as cultural rights.

1" qp*.us" Magazine - The International Gay Guide. I995/96 (2+ù Edition). HigNighted in a reporr

9¿ Il l::9 Boy Pro.stituton.:n Sri Lanka (Lausarme: Terres Des Hommes, 1980)
Seneviratne. An Evil un¿ler the Sun, supra note l-t6. p. 104.

86



In l99l when Sri Lanka ratified and accepted commitments under the (hùtetl

Nqtions Conv'entir¡n on rhe Rights of the Chitcl ((/NCRC),26rit provided laws and

policies that recognise these rights. In the following year Sri Lanka drafted the

Children's Charter which sets out to ensure the protection of these rights. The

preamble of the Children's Charter declares.

Whereas it is internationally accepted that the child, by reason of his
physical and mental immaturity, needs special safeguards and care,
including appropriate legal protection before and after birth; and whereas
Sri Lanka has ratified and accepted commitments under the United
Nations Convention on the Rights of the Child; shall therefore provide
for laws and policies that recognise these rights.262

The Children's Charter incorporates the standards of the UNCR}û into the Sri

Lankan context. However, the charter is not a legal instrument. It stands only as a

policy guideline on children's rights. But the jurisdiction of the charter has been used to

set up a committee of experts entrusted with the task of monitoring the implementation

of.its policies on children's rights.

Thus Sri Lanka has joined I92 other countries in committing themselves to

ensure that all children have the right to develop physically and mentally to their full

potential, to express their opinions freely, and to be protected against all forms of abuse

and exploitation. Even though Sri Lanka has ratifìed the UNCRC26a and issued a

statement of rights, this does not mean that the problem of child abuse in Sri Lanka has

tuo Supra note 9.1.
tot Sripra note 3.
26? llie Chiltlren's Charler came into force in 1991 (Colombo: Golenurrent Publications Bureau, 1991.)tut Supra note 3.
to., Ibid.
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in any way been solved.26-t Statements are not enough. If rights are recognised, then

they must be enforceable, and enforcement has turned out to be very difficult in the area

of children's rishts.

2.4.2 Statutory Framework

In Sri Lanka the reason why child abuse is rampant is not due to lack of

legislation. The laws are there but the problem lies in the fact that they are not being

enforced. This is the main reform that needs to take place in order to solve the problem.

Speaking on enforcing the law in the area of child abuse, Savitri Goonesekere says:

Though Sri Lanka has ratified most U.N. Conventions in this area and
there have been legislative concerns and recent constitutional guarantees
for protecting children, these operate as mere policy statements due to
the absence of an adequate machinery for law enforcement. Although
there is legislation regarding the exploitation of children, such legislation
has proved ineffective to touch the problem even marginally.266

' The Children and Young Persons Ordinance26T and the Penal Code

(Amendmenl Acf68 are major elements in the statutory framework for dealing with

child abuse in Sri Lanka. The Children and Young Persons Ordinance covers both

child victims and child offenders, while the Penal Code lists a series of offences, the

punishment of which are supposed to serve as a deterrent to the exploitation of children.

The Penal Code (Amendment) is a great improvement in comparison to the Principal

t6t Various forms of child abuse are referred in the Penal Code of Snl.anka. Among them are child
pornography (Section 286.{), cruelty to child¡en (Section 3084), traffrcking of chitd¡en (Section 360A),
the serual erploitation of child¡en (section 3608) and incest (section 364A).
'"o Keynote add¡ess atthe Child Prostilutiott Symposium,July 1992. The speech appears on page l8 of
tlt-e Syntposium Report published by PEACE and the Department of Probation and Child Carè Services.
'o' Act No. 48 of 1939 (Colombo: Government Rrblications Bu¡eau.)
268 Supra notc 2+0.
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Enactment of the Penal Code, because it includes special provisions for the protection

of children from abuse. The sections deal with cruelty to children, sexual exploitation

of children, traffrcking and sale of children for sexual purposes, protection against

obscene publications and incest.26e

A child's right of growth and his right to be protected by the family and the state

against adult exploitation is clearly violated by child prostitution. Article 34 of the

UNCRC seeks to protect the child from all forms of sexual exploitation and abuse,

including prostitution and pornography. It declares:

State parties undertake to protect the child from all forms of sexual
exploitation and sexual abuse. For these purposes, state parties shall in
particular take all appropriate national, bilateral and multilateral
measures to prevent:
(a) The inducement or co-ercion of a child to engage in any unlawful
sexual activity;
(b) The exploitative use of children in prostitution or other unlawful
sexual practices;
(c) The exP]oitative use of children in pornographic performances

materials.2To

Many of the statutory provisions in Sri Lanka that govern the protection and

welfare of children continue to be obsolete. But thanks to A¡ticle 34 of the UNCRC and

the strenuous lobbying by activists, the Penal Code was amended in 1995 and some of

the offences regarding child sexual exploitation were modified and elaborated. Section

360(BXlXd) and (f) declares:

whoever takes advantage of his influence over, or his relationship to a
child to procure such child for sexual intercourse or any form of sexual
abuse, and whoever gives monetary consideration to a child with intent
to procure such child for sexual intercourse or any form ofsexual abuse,

26e Ib¡d.
='o Supra note 3.
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commits the offence of sexual exploitation of children and shall on
conviction be punished with imprisonment for a term not less than five
years,?nd not exceeding twenty years, and may also be punished with a
tìne.27t

Sections 360(A) and (C) specifies the offences of trafficking and sale of child

prostitutes for sexual purposes. Section 360(AX2) states:

Whoever procures or attempts to procure any person under sixteen years
of age to leave Sri Lanka (whether with or without the consent oi that
person) with a view for illicit sexual intercourse with any person outside
Sri Lanka; or removes or attempts to remove from sri rànta any such
person for the said purpose; commits the offence of procuration and shall
on conviction be punished with imprisonment for a term not less than
two years and not exceeding ten years and may also be punished with a
rtne.272

Section 360(CXl Xa) declares:

whoever engages in the act of buying or selling or bartering of any
person for money or for any other consideration, commits the offence of
trafücking; and shall on conviction be punished with imprisonment for a
term not less than two years and not exceeding fwenty years, and may
also be punished with a fïne. where such offence is committed in
respect of a child, he shall be punished with imprisonment for a term not
Iess than five years qr,rd not exceeding twenty years, and may also be
punished with á ftne.273

Thus Sri Lanka's Penal Code AmendmentzTa now provides more severe penalties

for offences concerning children. The Penal Code Amendment has modified many

existing provisions. For example, the provisions regarding the offence of rape have

been widened. Regarding the punishment for rape, Section 13 of the Amendment

repeals Section 364 of the Principal Enactment and declares that the iail sentence for

2't Supra note 240.
212 lbirt.
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rape should be at least seven years. This is the first time a minimum sentence has been

imposed for rape in Sri Lanka's criminal law. The Amendment also lists new acts

which constitute offences, such as incest and sexual abuse.

In addition to the conviction of the offender, Section 13 of the Penal Code

Amendmenr includes a provision whereby the offender can be ordered to pay

compensation to the victim. This is the first instance in which the criminal law of Sri

Lanka has ordered compensation to the victim. In the recent highly publicised

Baumann casezTs whichwas tried in Geneva, the court convicted the accused of sexual

offences he committed in Sri Lanka. But they also held that the victim should be

awarded compensation. This case recognises the social aspects intertwined in cases of

child abuse.

Arun Tampoe, an eminent lawyer who works closely with PEACE (Protecting

the Environment and Children Everywhere) and ECPAT (End Child Prostitution, Child

Pcn-nography and Trafücking for Sexual Purposes), believes that the present laws are

adequate to combat paedophilia in Sri Lanka.276 According to him, the biggest problem

at present is weak law enforcement.

2.4.3 The Courts and Enforcement

To combat child sex tourism in Sri Lanka, it is important that convicted tourists

are deported to prevent further offences from being committed. The existing provisions

"t lbid.

"t lbicl.
?7s At web si te htp ://wwrv. ibrc. orgltribuna lSrocessor
- '" ¡ìrl Tampoe, "Reform of the Sri Lankan Legal System and the Laws Relating to Children ." 29 .6
(1995) Social Justice, p. 19.
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of the Immigyants and Emigrants Acf'1 to deport foreigners from Sri Lanka and to

declare a particular foreigner a prohibited visitor; should be utilised to combat child

prostitution. In reality, deportations are rarely carried out. It is of vital importance that

these sex offenders should be blacklisted, so that re-entry into Sri Lanka is banned.

Steps should also be taken to make it illegal for any tourist to entertain or employ any

child inside the premises of a hotel, guest house or house rented by him

With regard to the role of the Magistrate's Courts in cases of child abuse, it is

vital that the attitudes of the judges to this type of case must change. Judges often do

not consider the gravity of the offence of child abuse. By their lax attitudes, they send a

clear message to child sex offenders that they can get away with these crimes. ln 1994

a French national was convicted of unnatural offences. It was shocking to discover that

the magistrate imposed only a fine of Rs.1,500 and a two year suspended jail sentence

on him. In this particular case, the accused was a selÊconfessed paedophile and should

haVe received a sentence of approximately ten years."t Further" it seems pointless to

impose suspended sentences on foreigners, because of the likelihood that they will leave

the country after atnal. There is no way a record can be maintained of all the offences

they commit in other countries. In most other cases, the defendants are acquitted if their

lawyers find a loophole in the law, which is quite often the case.

In the 1986 case of Pi)¡asena v. The Attorne)¡ General,t'n ayorng girl \¡/as gang-

raped by four men repeatedly over a period of days. The men were found guilty of the

crime. The court gave each of them a very lenient reduced sentence of two years

Act No. l8 of 1982 (Colornbo: Government Publications Bu¡eau.)
ll994l2 Sri Lanka Reports (SLR) 86.

21'l
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because of the fact that they were first time offenders. At that time, Section 364 of the

Penal Code stated that for the offence of rape the minimum sentence is two years and

the maximum sentence is ten years.2*o Thus the court could have given a much stiffer

penalty. When judges give this type of sentence to the offenders, once again justice is

denied. Offences of this nature deserve severe punishment aimed at deterring the

offender and others.

The 1995 Amendment to the Penal Code rectifted this problem of sentencing

with regard to rape. Section 364 now reads:

Whoever commits rape shall be punished with rigorous imprisonment for
a term not less than seven years and not exceeding twenty years and with
a fine, and shall in addition be ordered to pay compensation of an
amount determined by court, to the person in respect of whom the
offence was committed for the iniuries caused to such Derson.tst

In January 1997, a Sri Lankan court sentenced a Swiss citizen and known paedophile,

Armin Heinrich Pfaffhauser, to two years in prison on charges of committing an

unnatural offence for having sex with two boys.282 The case marked the first time a

foreign national was convicted for sexually abusing children in Sri Lanka.

Unfortunately the case commenced before the 1995 Amendment to Sri Lanka's Penal

Code came into effect. Under the Amendment, all pimps and their clients face a

minimum of ten years in jail for the sexual exploitation of children.tt' lThe punishment

]'l tutel 2 sLR 388.
'n'' Suzre note l-12.
2't Stipra note 2-10.
ttt 

Itggzl r sLR213.
283 Section l9 of the'199 5 .tlntenclnrcnt to the Penal Code.
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was then a mere two year jail sentence.) The Penal Co¿le Atnenclment also raised the

minimum age of sexual consent to eighteen years for boys and sixteen years forgirls.2sa

The courts should be an important forum for the protection of children at risk

and a potential resource for all children who seek to enforce their rights. Unfortunately

in Sri Lanka, the courts have a tendency to impose lenient sentences in cases of child

abuse, as seen in the judgment cited above. To combat this, the 1995 Amendment to the

Penal Code285 set out mandatory minimum punishments for certain offences. By this

judicial discretion has been restricted, to prevent judges from giving sentences that are

too lenient. Judges should be sympathetic to the victims. The law must lean towards

the side of the child. These children are already victims and should not be further

traumatised by coming up before an unsympathetic bench.

2.4.4 Problems ofProof and Evidence

' Another problem which needs to be remedied is the fact that it is often difflrcult

to obtain proof in cases of paedophilia. Even the victim is usually unwilling to give

evidence. It is very difficult to bring offenders to book unless the child co-operates.

The whole experience is traumatic for children and measures should be taken to record

the child's evidence in private. Unfortunately Sri Lanka's criminal procedure law does

not provide for children's evidence to be recordedin cãmera.

In certain cases, a conviction cannot be passed on the evidence ofa child alone.

It has to be corroborated by evidence from other witnesses to the crime. (Most often in

"o lbid.

^t lb¡d.
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reality, this is impossible as child abuse offences are committed covertly). The

Et'idence Ordinance2s6 does not adequately provide comprehensive provisions where

children are concerned. The Eti¿lence Orclinance is now almost a hundred years old

and the laws are antiquated. The relevant provisions need to be reformed, in order to

ensure justice. Children's evidence should be given more weight in court.

TrafÏicking and sale of children for sexual purposes is addressed in A¡ticle 35 of

the TINCRC which declares:

State parties shall take all appropriate national, bilateral and multilateral
measures to prevent the abduction of, the sale of or traffrc in children for
any purpose or in any form.287

In the Sri Lankan Penal Code, these activities are banned in Section 3604 and 360C2s8

via the 1995 Amendment. The minimum sentence for this is a two year prison term.

This is far too lenient a punishment for people who initiate children into this trade. The

laws should be much more severe. In this contert, several casês have come into the

oflen recently of orphanage managers exploiting their authoritative positions and

supplying paedophiles with inmates in the orphanage. A recent case was at the Vijitha

Children's Home Beruwela, in Western Sri Lanka,28e where eleven girls were supplied

to tourists and sexually abused. As a result of this in January IggT the Government

decided to close down thirry illegal orphanages to prevent this kind of abuse from

continuing. It is vital that all orphanages should be properly supervised by the

Department of Social Services. At present it is not mandatory that all orphanages be

ttu Act No. 33 of 1908 (Colombo; Government publications Bureau.)t" Su\ro note 3.
t*t Thesc provisions are quoted on p. 90 above.
"o'The SundqvTimes, Colombo, Sri Lanka. 13 January 1997,p. l.
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registered. Therefore the Department of Social Services has no control over the

unres¡istered ones.

Child pornography is another alea of child abuse which flourishes in Sri Lanka.

The offence is found in Section 2861. of the Penal Code which declares.

Any person who hires, employs, assists, persuades, uses, induces or
coerces, any child to appear or perform in any obscene or indecent
exhibition or show, or to pose or model for any indecent photograph or
film; or who sells, distributes, or otherwise publishes; or who has in his
possession any such photograph or film; commits the offence of obscene
publication and exhibition relating to children and shall on conviction be
punished with imprisonment for a term not less than two years and not
exceeding ten years, and may also be punished with a fine.2eO

The laws relating to child pornography are adequate. The police can use them to stop

this problem but very often, although they know exactly what is taking place, their low

salaries make them easy targets for bribes.

In November 2000, in Sri Lanka's toughest-ever þunishment for child

mólestation, a school teacher and a menial worker were each sentenced to thirty-four

years in prison for drugging and molesting three children.'er The two men had abused

sirteen children aged twelve and thirteen. The abuse was planned meticulously, over a

long period of time. The men first enticed the children at their school canteen by giving

them sweets laced with heroin, and cigarettes. Once the children were addicted to

drugs, the men abused them and arranged for them to meet foreign paedophiles. Video

cassettes produced in court showed the children with foreign nationals from Germany,

Australia and Sweden.

2eo Supra note 240.
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But even after experiencing this, only three of the sixteen child.victims were

willing to testify in court. This displays the fear and intimidation many children have

when faced with the prospect of giving evidence in open court. But nevertheless, the

prosecution had enough evidence to secure a conviction. In addition to the thirty-four

yeat jall term, the men were also fined Rs. 20,000 (250 U.S dollars) and ordered to pay

Rs. 60,000 (750 U.S dollars) to each of the victims. This is a very progressive

judgment, and it serves as a good form of deterrence for people involved in the sex

trade in Sri Lanka; as now they know that the laws are becoming more strict and finding

a loophole in the law is going to be more difhcult.

2.4-5 Domestic Mechanisms that Could Remedy Human Rights Violations Arising

out of Sri Lanka's Child Sex Trade

2.4-5.1 The Fundamental Rights Jurisdiction of the Supreme court

" Article l7 of the Sri Lankan Constitution states:

Every person shall be entitled to petition the Supreme Court in respect of
the infringement or imminent infringement, by executive or
administrative action of a fundamental right to which he is entitled.2e2

Article 126(l) of the Constitution gives the Supreme Court the jurisdiction to try such

cases. It declares:

The Supreme court shall have sole and exclusive jurisdiction to hear and
determine any question relating to the infringement or imminent
infringement by executive or administrative action of any fundamental
right recognised in this Constitution.2e3

2er CNN news report. I I November 2000; at*eb site
http-://rwwv.crur.com/ASlANowsouth/l I/t l/srilanka.crime.ap/index.html
'"" Supra note 9-1.
-"' Ibid.
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A¡ticle 126(4) of the Constitution gives the Supreme Court the power to grant relief or

make decisions that are just and equitable. They have made declaratory judgments

making certain executive and administrative acts null and void. They have awarded

compensation where the victims have suffered physical and mental anguish. They

sometimes impose individual responsibility. There is also provision for other relevant

directions, which paves the way for granting new and innovative types of relief

Even though the Supreme Court of Sri Lanka sometimes adopts a cautious

approach to the fundamental rights guaranteed in the Constitution, the fundamental

rights jurisdiction of the Supreme Court is a good mechanism that can be utilised to

challenge the problem of child prostitution in Sri Lanka. However it is a very formal

mechanism, and most people may not have the knowledge or the resources to approach

the court. In addition to this, another limitation in utilising the fundamental rights

jurisdiction of the Supreme Court is that Article 126(2) of the Constitution2ea declares

th¿t an application must be lodged in the Supreme Court within one month of the

infringement of the fundamental right, which gives the victim very little time to begin

the process.

Yet another drawback is that the jurisdiction of the Supreme Court extends only

to the fundamental rights ensh¡ined in the Constitution. It lacks jurisdiction with regard

to the wider context of human rights guaranteed under international instruments which

Sri Lanka has ratified. Therefore even though petitioning the Supreme Court is

effective, it has many limitations.

"n lbicl.
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2.4.5.2 The Human Rights Commission

Sri Lanka's Human Rights Commission fttRc) was established by Act No. 2l

of 19962e5 as an alternative to the judicial method of remedying human rights abuses. It

is a more informal mechanism, and could be effective in granting a remedy to the

problem of child prostitution in Sri Lanka. Section 10 of the Act gives the HRC several

powers and functions, such as dispute resolution through adjudication or mediation,

raising human rights awareness and education, conducting documentation and research,

advising government on human rights matters and sening human rights standards. It

has the power to examine legislation and suggest law reform to ensure that such

legislation is in line with human rights standards. The HRC also has the power to make

recommendations to the government regarding the signing of international treaties. It

can monitor the welfare of persons detained by judicial order or otherwise.

The Supreme Court can refer any matter arising from ií to the HRC, and the

HRC should take all necessary steps in that regard. The HRC plays a 'Public Defender'

role, in that it has the po\¡/er to intervene in any matter relating to the infringement or

imminent infringement of a fundamental right, pending before any court. Section 14 of

the Act gives the HRC the power to begin investigations on its own initiative. This

indicates its autonomy and independence. Section 14 also gives the HRC a much wider

concept of locus standi than the Supreme Court, because it even allows complaints

brought by another person on behalfofthe aggrieved party.

2e5 Colombo: Government hlblications Bureau 1996.
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If a person wishes to lodge a complaint about a case of child prostitution, he has

fewer barriers in approaching the HRC than the Supreme court. The approa ch to locus

sfandi is broader here and the one-month time limit of the Supreme court does not

operate' Since the HRC has very wide powers and functions, it could be an effective

human rights mechanism. However, there is still room for improvement. Section i0 of
the Act gives the HRC the power to investigate fundamental rights abuses. But these

are limited only to those found in the constitution. It should be amended to include all

human rights: even those which are not specifically ensh¡ined in the sri Lankan

constitution although they are universally recognised. The HRC could effectively deal

with the problem of child prostitution in Sri Lanka. In conducting the investigations,

they must always strive to be impartial and independent, because only then can the

HRC be truly effective.

2.4.5.3 The Office ofthe Ombudsman

A¡ticle 156 of the Constitution makes provision for the appointment of the

Parliamentary commissioner for Administration (The ombudsman). It declares:

Parliament shall by law provide for the establishment of the office of theParliamentary commi ssioner for Administration (ombudsman; cr,arjeawith the duty of investigating and reporting upon compraints orallegations of the 
_ 
infringement of fundamåtar rights and otherinjustices, in accordance *ith and subject to tt; provisions of such

law.2e6

zeu Supranote 9.t.
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Deepika Udagama states that the Ombudsman was intended to be an informal, easily

accessible avenue of redress against fundamental rights violations.2et The institution of

the Ombudsman is effective in remedying injustices, because it is usually comparatively

easy for the victims of violations to access the Ombudsman. Even a simple letter

detailing the injustices can start an investigation. But unfortunately Act No. t7 of 1981

did away with this accessibility by decreeing that all complaints should be filed through

a Member of Parliament.2e8 Fortunately Act No. 26 of 7994 amended this provision,

once agaín making it possible for the public to access the Ombudsman direcfly.'nn

Section l7(2) of the 1994 Act declares that after conducting his investigation, if

the Ombudsman finds that there has been an infringement of a fundamental right, he

should report it to the institution concerned and propose recommendations to rectify the

situation.30o The violator must then comply with the Ombudsman's recommendations.

Udagama states that even though the Ombudsman has jurisdiction with regard to

fundamental rights, the most common petitions the Ombudsman deals with are other

injustices, such as problems relating to land acquisition and cases of delayed payment of

compensation.3Ol The public needs to be made aware that they could also bring

complaints of fundamental rights violations to the Ombudsman. The institution of the

Ombudsman can effectively deal with the problem of child prostitution in Sri Lanka

because it is an informal offìce and easily accessible to the public. Further, because the

2e7 Deepika IJdagama, "A Case Study of the Office of the Ornbudsman," in Sri Lanka: State of Human

!$hts, 1997. (Colombo: Law and Society Trust,l997), p. I13.
"o Colontbo: Government Publications Bu¡eau- 1981.
2ee Colombo: Govemment Publications nu¡eau. tg9+.
tor, Ibid.
tt" Udaganu . supra note 297. p. I25.
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office is an independent one, this ensures that all investieations condpcted will be

impartial and fàir.

2.5 Recommendations

2 5.1 Canada

The Department of Justice Canada Consultation Paper makes the following

recommendations to improve the principles of sentencing in Canadian child abuse

cases;

u To specifically emphasise the importance of denunciation and deterrence of crimes

against children

" To provided the courts with additional tools to require longer term supervision of

offenders

" To recognise the frequency and seriousness of child abuse in the home and at the

, hands ofparents and caretakers

" To recognise that in cases involving child abuse, it is not unusual for the offender to

be 'of previous good character' or to lack a prior criminal record. Thus the courts

should place less emphasis on these factors when sentencing such offenders.

" To emphasise to the courts that when they are sentencing offenders of child sexual

abuse, they should consider the emotional and psychological damage caused to the

children.3o2
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2.5.2 Thailand

a The Prohibitiott of Prostitution Acf03 should

covers not only pimps, but customers as well.

be amended so that criminal liability

To date, the Thai government has undertaken only periodic and isolated campaigns

to fight child prostitution. They need to invest in more long term and continuous

programs.

More jobs should be provided in rural areas, so that parents need not resort to sellins

their children due to economic hardship.

Law enforcement mechanisms should be improved. The Thai government should

pay the police force more reasonable salaries, so that their temptation to aecept

bribes from pimps and johns is reduced.

Often even if child prostitutes want to leave the trade, they are unable to do so as

they have no other training and know no skills. Their only option is to return to the

. streets. Better rehabilitation programs and life skills training should be made

available for child prostitutes, so that they will be able to build a life for themselves

outside the sex trade.

2.5.3 Sri Lanka

2.5.3.1 Investigative Procedures

" Need for police to be properly trained on how to identify and record/preserve

evidence, especially medical and technical evidence.

to" Child Victins and the Crininal Justice S,y,stent, supra note20l, p. I t.tot Supra note 248. .
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Need for supervision by the Attorney General's Department to see that prosecutions

are launched without delay.

Need to avoid unnecessary trauma to the child and need to maintain privacy during

questioning. The authorities could consider the possibility of video-taping a child,s

statement during investigation so as to minimise questioning at trial. Children

rarely speak in court due to fear. This method of questioning is conducted often in

Canada, Australia, U.S.A and U.K.

" Need to exercise discretion and not to institute criminal proceedings against

juveniles who, though technically offenders, are in reality victims.

' Need for the burden of proof to be on the adult (when a child is found in the

company of an adult to whom he bears no close family relationship) to prove that

the relationship is innocent. Under the present law of Sri Lanka, the authorities can

only act when there is evidence of a wrongful act - by which time the physical and

- psychological damage to the child would have arreadv occurred.

2.5.3.2 Legal Procedures

" Need to minimise law's delays by making day-to-day hearings mandatory in cases

involving juveniles (whether as victim or accused).

' Ifthe above is not acceptable, then at least separate days should be set aside in all

Magistrate's courts and High courts for the hearing ofjuveniles.

" Need for privacy of the juvenile to be maintained to the maximum possible.

n Need for State Counsel to be available to watch the interest of any child who is not

adequately represented by a suitable adult.

l0.t



Need for severe punishment for offensive behaviour, as present penalties do not

seem to be an effective deterrent.

2.6 Conclusion

In this chapter I have highlighted social and legal problems faced by Canada,

Thailand and Sri Lanka in the area of child sexual exploitation, and suggested ways in

which children can be protected from exploitation. Child rights are aî integral part of

human rights. They include the right to survival, to healthy development and to

protection from abuse. But children's lives cannot be put on hold while adult society

mulls over its obligations towards them. The time to act is now before more children

lose their childhood
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3.0

Chapter 3.

lntennational Efforts to Cornbat Child Sexual Exptoitation

By the time the (hited NaÍions Cotpention on the Rights of the Chitd
was drafted, it had become a landmark at the end of the cold war - the
first internqtionql legal instrument adopted by consensus, bridgittg fruo
political blocs, bridgtng the North and the South, bridging civil rights
and freedoms with economic, social and ailtural rights, bridging state
accottttability with the active involvement of civil society.

- Marta Santos Paisso'

Introduction

It is imperative that the sexual exploitation of children be strongly portrayed as a

human rights issue. This is highlighted in the Optional Protocol to the Convention on

the Rights of the Child Concerning the Elimination of Sexual Exploitation ¿md

Trfficking of Children. Article I declares: "State parties reóognise that crimes of

sekual exploitation of, or trafficking i4 children represent crimes against humanity."305

Today the protection of children from sexual exploitation has become erga

omnes obligations for states, which means that all states have an obligation to see its

enforcement. The sexual exploitation of children is now considered to be in the same

category as war crimes such as torfure, genocide and enslavement.306 Furthermore, with

the Oplional Protocol to the Convention on the Rights of the Chitd Conceruing the

'o{ Marta Santos Pais, "Children's Rights and Wrongs." Paper giveu at the Conference on Children's
Rights and Wrongs, Nicosia. November 1998, in Chilclren's Rights: Reality or Rhetoric? (Londo¡:
International Save the Children Alliance), p. 15.
3os SuDro note 86.

l]t no8gr J.R. Levesqu e, Sexual Abuse of Chilc{ren: A Huntan Rights Perspective (Bloomington: Indiana
Univcrsiry Press, 19.99), p. 6.
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I:liminalion of Sennl Exploilalion antl 'l'rafficking of Chitdren,3t'7 the attention given to

these crimes has intensified. It is now treated as a delictT ure genÍium by which all state

parties are entitled to try and punish all offenders in their own courts. Thus no case

should be able to slip away untried. Under Article 2(a) of the above mentioned

convention, state parties agree to give effect in their national legislation to the principle

of universal criminal jurisdiction concerning sex crimes against children.308

In order to promote children's rights, countries must work together to fight child

sexual exploitation by implementing international programs that protect children. If

countries enter into bilateral and multilateral treaties prohibiting child sexual

exploitation, this would make it difücult for any would-be offender to exploit children

in any country, because together the states could close in on them by using the treaties

they entered into. States can hold each other accountable in this respect. The first thing

that must be ensured is the universal ratification of the United Nations Convention on

the Rights of the Chitd (UNCRC.)3O' The UNCRC imposes an obligation on members to

prevent child sexual exploitation, to protect children from all forms of exploitation, and

educate families and make them aware that they cannot depend on the prostitution of

their children in order for the familv to survive.3l0

International law offers one instrument that prohibits child exploitation in a

general sense. This is the 1976 International Covenant on Economic. Social ¿md

Culnsal Rights. (ICESCR).3Ir A¡ticle t0(3) declares:

30' Supra note 86.
to8 lbict.
too Supro note 3.
31 0 Af web si te http ://rwvrv. u nicef. orglnewsl ine/sexploit
'" S¿tDra note 59.
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Children and young persons should be protected from economic and
social exploitation. Their employment in work harmful to their morals
or health or dangerous to life or likely to hamper their normal
development should be punishable by law.r12

Even though this Article prohibits the exploitation of children, it is weak in that the type

of exploitation is not clearly defined, and the Article makes no specific reference to the

sexual exploitation of children.

One of the most fundamental principles of international law is that every state is

sovereign and equal to other states. All sovereign states have complete jurisdiction over

their territories, and this includes the land, territorial sea and airspace over their

territory. But sovereignty does not give the states un¡estrained authority in all

circumstances. If particular acts of states lead to international repercussions, then such

acts no longer fall within the domestic jurisdiction of a state. Even in the area of

children's rights there are international mechanisms that can be utilised to fieht this

problem if domestic mechanisms are lackins.

3.1 Fetters on Unrestrained Sovereignty

3.1. I Restrictions Imposed by the Statute of the International Court of Justice

According to Article 38(1) of the Statute of the International Coyrt of

Justice (ICJ), the sources of international law are as follows:

a lnternationalconventions

International custom, as evidence of a general practice accepted as law

General principles of law

t" 
Ib¡cl.
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" Judicial decisions and teachings of the most highly qualified publicists.3r3

I will now examine the important position held by international custom and

international conventions in governing international law. As seen above in Article

38(1Xb) of the Stahte of the Intemationol Court of Justice, custom is accepted as a

source of law. The existence of customary rules in international law can also be

infened from the practice and behaviour of states.

An international custom is one which has:

(Ð a general practice ofstates, and

(iÐ the practice should be accepted as law (opinio juris).

If both criteria are met, then the custom is binding on all states, even if they do not

consent to a particular custom. For a custom to be considered as one, its duration,

consistency, repetition and the generality of a particular practice should all be taken into

account.

The duration of state practice need not be very long, provided that it has a

constant and uniform usage, as laid down in the Asl¡lum Case3tu and further elaborated

in the North Sea Continental Shelf Cases.3r5 A customary rule could therefore be

proven by a series of usages. Furthermore> even though a custom need not be universal,

there should be evidence of its general usage for it to be accepted as a custom. Once the

existence of a specified usage has been established, it is important to consider how the

state views its behaviour. If the state feels it is legally bound to follow a particular

3-" Statule of the International Court ofJustice, signed on 26 June I945 in San Francisco and came into
force on 24 october. 1915; at web site htç://www.un.orgloverviedstatute/contents
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practice, this factor turns the usage into a custom, which then becomes þinding on all

states.s16 Protection against genocide has now become so vital that it is recognised as a

principle of customary international law. If the protection of children too can receive

this same level of protection, then all states are bound by this rule in all circumstances.

The unrestrained authority of states can also be restricted through treaties or

conventions. Their application is referred to in Article 38(l)(a) of the Snnte of the

International Court of Justice.3lt Article 2 of the 1969 Vienna Convention on the Law

of Treaties defÏnes a treaty as an international agreement between states, which is in

written form and governed by international law.3l8 When a state ratifies a treaty, it

agrees to be bound by certain obligations. This is the principle of pacta Sunt Servanda:

treaties are binding and must be followed in good faith. It is a principle of cusromary

international law codified in the Vienna Convention.

Treaties are a more direct and formal method of law-making than custom. The

Vienna Convention on the Law of Treatiefre discusses the creation of a rreaty.

According to A¡ticle 9, consent is vital. The text of an agreement is approve d. at an

international conference if two-thirds of the states vote for it. Article 12 of the Vienna

Convention declares that certain treaties provide for the fact that a state can consenr ro a

treaty by signature alone, where the treaty provides that the signature would have this

3ra International Court of Justice (ICJ) Reports 1950, p. 266.
" 

t ICJ Reports 1969, p. 3 .

;i;l ^ 
sñe1e¡,frarËe 's Internationar Law (London: Buuenvorrhs. 1994, ilû ed.). p. 36.

,>upra nore 5IJ.t" Sripranote 93.
3t'Ib:cl.
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effect. Article 14 of the \tienna Cr¡nventiot says that the usual practice is that only

when a state ratifies the treaty does it become binding upon them.320

Treaties can be divided into law-making treaties which have universal relevance,

and treaty-contracts which apply to a small number of states. Parties that do not ratify a

particular treaty are not bound by its terms. But where treaties codify a cu$omary

international law practice, then even states that have not ratified it are bound by its

provisions. In the 32t the htternational Court of

Justice accepted that a provision of a treaty, coupled with opinio juris, could lead to a

custom which binds all states. But the provision should be fundamentally of a norm_

creating character.

Let us now examine specific instances where customary internation al law and

treaties have restrained the sovereignty of states. Principles against genocide are a rule

of customary international law. Even though states are sovereign, they can never

authorise the killing of people because this is a crime against humanity. Apartheid -
racial segregation - too is not accepted by custom ary international law. These fall into

practices of ius cogens: they cannot be derogated from under any circumstances.

These two customary international law principles have now been codified respectively

in the Genocide Convention of 1948122 and the International Convention on the

suppression and PunishmenÍ of the crinte of Apartheid of 1973 .323

t'o lbicl.

"t ICJ Reports 1969, p.3.
"' Adopted by General Assembly Resolution 260 A (IiI) on 9 December 1948; entry into force 12

{gluury I 95 I : ar web site http://www. hrw eb.or gllegall genocide-- Adopted and opened for signahrre and ratification by general Assembly Resolution 306g (XXx) of 30
November 1973; enfi into force l8 July 1976'. atweU site htp://wrvrv.untrch¡.chlhtml/menu3
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There has been doubt whether the United Nations General Assembly,s

Resolutions are binding. The accepted idea is that, if it gives rise to a new customary

international law practice, then that practice is binding. In contrast, according to A¡ticle

25 of the UniÍed Nqtions Charter, the decisions of the Security Council are binding on

all states' It declares: "The members of the United Nations agree to accept and carry

out the decisions of the Security Council in accordance with the present Charter.,,3za

The International Court of Justice is also governed by a statute. But because the

decisions of the Court have no stare decis¡s, it is not as effective in curtailing the

unrestrained authority of states as it could have been had its decisions been binding on

later cases' Article 59 of the Statute of the International Court of Justice declares:

"The decision of the Court has no binding force except between the parties in respect of
that particular case."32t If stare decisis was allowed, the ICJ could be more effective in

fettering unlimited sovereignty. But even with this limited provision, it has managed to

curtail un¡estrained authority in certain instances. In the case of the Lesal

ibia.326 South

Africa refused to give up the control it had over Namibia. The Court held that South

Africa's presence in Namibia was illegal and that it must withdraw from Namibia.

Therefore this was a situation where there was a restriction on South Africa,s

sovereignty.

Unlike municipal law, in international law

legislature, executive and judiciary as fixed organs

there is a lack of a uniform

of governance. Therefore it is

t^' c1o't1' of the uniretl N-ation,s, signed on 26 June l9{5 in San Francisco and came into force on 2.{October 1 9 I 5 : at weþ si te http:/Áwwv. un. orglaboutu n/charter
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important that all states are made aware of certain rules so that they can co-exist

peacefully. Every state has certain fundamental rights. One of them is independence.

Every state should be independent and free from the domination of other states.

Independence implies the idea of non-intervention: each state has a duty not ro get

involved in the internal affairs of another sovereign state and a duty to respect the

sovereignty of other states. According to Article 2(7) of the ryN Charter, even the

United Nations is bound by this principle of non-intervention. It says: .T{othing in this

present Charter shall authorise the United Nations to intervene in matters which are

essentially within the domestic jurisdiction of any state.,,327

This duty of non-intervention was addressed in the Declaration on principles of

Intentational Law Concerning Friendly Relations and Co-operation Among Ststes. It

declared: 'No state or group of states has the right to intervene, directly or indirectly,

for any reason whatsoever, in the internal or external affairs of any other state,,.32s

Thus the principle of non-intervention is found in atreaty and it restricts the authority of

states that are parties to it. This proves that treaties are a suitable mechanism to curtail

the threats posed by the un¡estrained authority of states. This was emphasised by the

lnternational court of Justice in the corfu channel case,32e where they said that each

independent state must respect the territorial sovereignty of other states. Hence. it is

illegal for a state to exercise control over other states.

32s Supranote 313.

];f tCi Reporrs telt. p. 16.
'-' Supra note 324.
3:8 

General Assembly Resolurion z62s (xx\Dof 24 octobe r 1970;ar rveb sire
hltp://rwvrv. un. org/Dept s/dpa/ead
'-'ICJ Reports 1919. p.l.
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The element of equality of states is also reflected in a treaty and therefore is

binding on states. The 1970 DeclaraÍion on Principles of International Lcwv says: "All

states enjoy sovereign equality. They have equal rights and duties and are equal

members of the international community, notwithstanding differences of an economic,

social, political or other nature."330

3.1.2 Reservations to Treaties

Article 2 of the Vienna Convention on the Law of Treaties declares:

"Reservations are a unilateral statement made by a state where it opts to modify or

exclude some legal provisions of a treaty in its application to that state."331 Where a

state is satisfied with the treaty but unhappy with a provision, it may refuse to be bound

by that provision. States are allowed to make reservations to treaties because of the

rules of state sovereignty. They can decide what they want to be bound by. However,

Article 19 of the Wenna Convention declares that a reservation may not be made in the

following instances:

" Where reservations are specifically prohibited by the treaty;

' Where the treaty provides that only certain reservations may be made, and these do

not include the reservation in question; and

" Where the reservation is not compatible with the object and purpose of the treaty.332

t3o Supra note 328.
tt' Supra note 93.
tt'Ibìd.
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'33 was about the fact that the

Genoci¿le Con'¡'enÍiotlsla contained no clause permitting reservations to the treaty. But

some parties to the convention wanted to have reservations about the compulsory

jurisdiction of the International Court of Justice (ICJ). The ICJ had to determine

whether this was acceptable. They said a reservation must always be compatible with

the object and purpose ofa treaty.

With regard to child rights, the UNCRC permits reservations to the rreaty.

However Article 51 of the convention says: "A reservation incompatible with the

object and purpose of the present convention shall not be permitte¿.>:335

3.1.3 International Human Rights

Malcolm Shaw notes that certain human rights now fall into the category of

customary international law in the light of state practice.t36 Some of these are the

prohibition of torture, genocide and slavery, and the principle of non-discrimination.

These are binding on all states in all circumstances. The prohibition of genocide has

been codified in Ihe Convention on the Prevention and Punishment of the Crime of

Genocide.337 The principle against discrimination is found in The International

Conventiott on the Elimination of Atl Fornts of Racial Discrimination.33s And torrr:re is

prohibited according to The Convention Against Torhre and Other Cruel. Inhuman or

333ICJ Reports 1951, p.15.
"'' Sttzre note 322.
ttt Srìprn note 3.
336 Mãlcolm N:!F*, International Law (Cambndge: Cambridge University press. 199g, 4ü ed-), p. 7g0."' SuDre note 322.tt Aáopted and opened for signature and ratification by General Assenrbly Resolution 2106 (XX) of 2l
Decembcr l9ó5; enrry into force 4 January 1969; atrveb sitc htp://rwrv.unhchr.ch/htmymenu3lb/d icerd

The
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Degrading'frealmenl or Punishmenf .13e States should not deviate from these principles

as they are international customs.

There are other treaties which are only binding on the states that have ratified

them. Some of these are the U.N Convention on the Rights of the Chiltl,3al the

International covenant on Economic, social and culhral RighÍs,341 and the

International Covenant on Civil and Political Righrs.34z Therefore, we see human

rights law in both customary international law and in treaties.

Since treaties need expressed consent, and since customary international law

does not, some writers believe that treaties are superior to custom. But other writers

argue that custom is superior because it has a binding effect even if states do not

consent to it. Both of them have their advantages. Custom is important because it

incorporates fundamental international law principles which need to be observed, even

without ratification. On the other hand, although treaties need to be ratified, they set out

principles clearly and without ambiguity. Therefore, both custom and treaty can be

used as suitable mechanisms to protect human rights and children,s riqhts.

3'2 rnternational Mechanisms that Could Remedy Human Rights Violations

The International Bill of Human Rights consists of the (Jniversal Declaration of

Humart Rights (UDHR),343 the International Covenant on Economic, Social aud

ttn Supra note I 16.
too Srípro note 3.
ta' 

S:rìpro note 59.
tt2 Sripra note 58.
3a3 Sìpranote 21.
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()ulnral Rights (rcESCR),,at the Intemafiorar cot,enartl

(ICCPR),315 and the two Optional protocols to rhe ICC\R.

In responding to Human Rights violations, the

national level must first be exhausted before resorting

Under this heading, I will analyse the U.N Charter based

mechanisms.

on (,-ittil anc{ Political Right.s

mechanisms available at the

to international mechanisms.

mechanisms and treaty based

3.2.1 U.N Charter Based Mechanisms

These mechanisms have been set up under the auspices of the (JN Charter.3Æ

Among its other powers, an important function of the UN High Commission on Human

Rights (hereinafter referred to as "The Commission") is its role in developing effective

procedures for responding to human rights violations.3aT During its early years, the

Commission's focus was primarily on standard setting and the drafting of international

human rights instruments. But in 1966, as a result of a General Assembly request to

examine ways and means to put a stop to human rights violations, the Commission

began to tackle specific violation issues.3os These developments resulted in the 1j0j
Procedure,3ae the l235 procedure3so and the Thematic procedures.3st

3oo Supranote 59.

'ot S¿ipranote 58.

'06 Stipra note 324.

lot nnìnp Alston, The Unitecl Nations and Huntan Rights; A CriticatAppraisal (oxford: ClarendonPress, 1992), p. t26.
'"' Ibicl.. n. l-ll.
"o uniteå Nations Economic and social council (Ecosoc) Resolurion t503 ()úvil D (1970).tto united Nations Economic and social council (Ecosoci Resotution t235 ()oII) (tg67).
ll' rt ntt J. Steiner and^Pìrilip Al xory tnternoiional H¿tntan Rights in Context (o.dord: oxford
University Press, 2002, 2d ed"), p.6L2.
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3'2'l'l The Confidential Consideration of a Situation under thel503 procedure3-,2

This is a confidential procedure which gives non-governmental organisations,

individuals, etc., the right to petition the LrN in order to seek redress for human rights

violations' By this, the Commission could identify situations involving a consistent

pattern of gross and reliably attested violations of Human Rights.3s3 Each year 300,000

complaints are received by way of the 1503 Procedure,which reflects people,s faith in

it' Between 7972 and 1999, seventy-fìve countries have been subject to scrutiny under

the 1503 Procedure. of these, twenty were in Africa, twenty th¡ee in Asia and the

Middle East, fifteen in Latin America, twelve in eastern Europe and five in Western

Europe."a

The 1503 Procedure involves several stages in processing complaints. Firstly,

the Communications Working Group of the IIN Sub-Commission on the promotion and

Protection of Human Rights examines the complaints that have been received.

Cornplaints can be rejected if they are anonymous, Iack clear evidence, if domestic

mechanisms have not been exhausted, if a "consistent pattern" is not established, or if
the violations are not'þross". A-fter the Working Group has identified countries where

violations occur' the second stage is where the Sub-Commission examines these repons

and decides whether to send the reports of the violations to the Commission. At this

point' the Government concerned is invited to defend itself before the Commission.

The third stage involves the Commission itself establishing a working Group to look

t^t-- Supr" note 3-19.

,r] ì,."t*,r and Alston, Internationar Huntan Rights in context, ntpra note 35r.-- At rveb srte http:/ rywrv. unhcfu. ch./ht ml/ menu2/ g/stat. I.htm
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into the situation. And fourthly, the Commission considers all relevant.material at its

annual sessions' The Commission then has several ways to deal with the violations:

(a) The case can be kept .hnder review,, for a time;

(b) The Commission can send an envoy to seek further information and report back;

(c) It can appoint an ad hoc committee to conduct a confidential investigation; or

(d) It can go public and transfer the case to the 1235 procedttre.3ss

In the absence of a decision to go public, the entire IS03 procedure is absolutely

confidential' But one of the main criticisms against this mechansim is that it is very

time-consuming. Complaints have to go through several channels before being taken

up, at which point violations could have reached disastrous proportions. A-lston,

quoting the NGO observer David Weissbrodt, notes: "The 1503 procedure is painfully

slow, complex' secret and wlnerable to political influence at manyjunctures.,,356 But in

spite of this, it could be an effective mechanism for dealing with the problem of child

prostitution in Sri Lanka and elsewhere.

3.2.1.2 Public Debate under the LZ35 procedure3sT

According to this procedure, the LrN Commission on Human Rights is able to

hold an annual public debate, focusing on gross violations of human rights. In this way,

the Commission can investigate and apply pressure on states that areviolating human

rights' when complaints are made, frrst the Sub-Commission on the promotion and

'st Alrton, The Llnitecl Nations ancl Hwnan Rights, supra note 347, p. ll7.3s6 Ibitl.. p. 153.

"' Supra notc 350.
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Protection of Human Rights examines all communications, to identify consistent

patterns of violations. Secondly, the Commission examines any situations referred to it;

and thirdly, the Commission reports the findings and recommendations to the U.N

Economic and Social Council.358

With regard to violations occurring in each count ry; at the end of the public

debate:

' The Commission makes a declaration or resolution of the human rights standards

discussed with regard to each country;

s A resolution fails if it does not carry enough votes and in this situation, the

Chairman makes a statement urgng the Government in question to take action with

regard to the violations; or

' If the situation is very serious, the Commission can appoint country specific

Rapporteurs to monitor the situation and report back to the cómmission.

To date, eighteen countries35e have been subject to the public debate under the

1235 Procedure'360 It can be effective in dealing with the problem of child prostitution

in Sri Lanka because it is a very public procedure. when human rights violations in

specific countries are brought before the Commission, it should be so embarrassing that

the relevant governments are kept on their toes. In this situation, Sri Lanka can be

lii *lrlr rle. Uljtect Natigns anct Hurnan Rights, supra note 317, p. t56.--- I ne countries that have been scrutinised are Afghanistan, Bosnii and Herzegovina, Burundi, Congo,croatia, cuba. Cyprus, East !-ot, Eçratorial Guiîea, pea.rar Ãåpuulic of yugoslavia, Imn, Iraq, Israel,Kosovo. Myanmar, Rwanda. Sierra Leãne and Sudan.
'o" Steiner and Alstorl Internrtional ÍIuman Rights in Context, sltpr(t note 351, p. 6L9.
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galvanised into action at the domestic level, because of pressures from the international

arena.

3.2.1.3 The Thematic Procedures

Under this procedure, the Commission designates a 'thematic' rapporteur or

working group to consider violations anywhere relating to a specific theme.361 Working

Groups and Special Rapporteurs established under Thematic Procedure.s can investigate

the problem of child prostitution and help solve it. Since each group works in a specific

human rights field, it is able to apply its specialised knowledge to that particular field,

unlike the procedures of 1503 and 1235. According to Alston, unlike other tIN efforts

to monitor human rights violations, the thematic procedures have much more flexibility.

They are able to obtain information from a wider network of sources; and on-site visits

to countries where violations take place provide unrivalled opportunities for collection

ofinformation.362

When a working group begins an investigation, it requests the Government

concerned to provide information with regard to the alleged violation. This is designed

to pressure the Government to ensure that no further harm occurs to the individuals

being victimised. By the 'þrompt intervention" procedure, the working group,s

chairman sends a cable to the Minister of Foreign Affairs of the country concerned,

requesting that immediate steps be taken to protect all the rights of those involved in

tu' Ibicl., p. 641.
'"' Alstorl The Unitsd Nations anc[ Human Rights, supra note 347, p. 177.
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trying to stop the human rights violations.363

and thematic rapporteurs can apply pressure

reports to the Commission.

Another way in which the working groups

on Governments is through their annual

3.2.2 Treaty Based Mechanisms

These mechanisms are specifically set up under a Human Rights Treaty. When

they are established by atreaty,they can be closely supervised.

3.2.2.1 The Human Rights Committee GIR'C)

This mechanism is regulated by two treaties: The International Covenatú on

Civil and Politicdl Rights QCCPR)36+ and the Optional protocol to the ICCqR.365 The

HRC can be an effective mechanism for dealing with child prostitution in Sri Lanka.

Article 28 of the ICCPR provides for establishment of the HRC. It says that the

committee shall consist of eighteen members, who are nationals of state parties to the

covenant and who are persons of high moral character and recognised competence in

the field of human rights.

According to Article 40 of the ICCPR366 state parties to the Covenant must

submit reports to the HRC on the measures they have adopted which give effect to the

rights recognised under the covenant, and on the progress made in the eniovment of

tut lbirl..o.179.
36{ 

,S¿rpra note 58.

'T-1to"o and opened for signature, ratification and accession by Genenl Assembly Resolution 2200Aof 16 December 1966; entry into force 23 March 1976. u.N Doc. N6316. (1966); at web site
ht tp-: //wrvw. hnv eb. o r glle gal/ cpr / op
""" Supra note 58.
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those rights. The HRC then studies and makes comments on these reporfs. This is to

ensure that the state of human rights in these countries is in keeping with the ICCPR.

Article 4l of the ICCPR makes provision for a system of inter-state complaints, if

another state party is not fulfilling its obligations under the Covenant. Thus, if another

country which is party to the ICCPR feels that Sri Lanka is not adhering to some of its

obligations under the treaty, they can make a complaint to the HRC. However, A¡ticle

41 specifies that the committee shall deal with a matter referred to it only after it has

ascertained that all available domestic remedies have been invoked and exhausted in

this matter.

Dominic McGoldrick emphasises that the HRC is not a court of law and does

not pass judgments. Instead, it has much wider functions: investigative, inquisitorial,

supervisory, etc.367 It ensures that state parties to the ICCPR fulfil their obligations

under the Covenant. Thus for cases of human rights violations, there is an expansive

network of both national and international mechanisms to ensure that violations are

curtailed.

International Legal Personality

Legal personality is essential in international law. V/ithout it, entities cannot sue

and be sued in the international arena. They must be recognised as legal persons before

courts. Traditional principles follow a narow view as to who can be considered

subjects under international law. This is also reflected in Article 3a(1) of the Statute of

36? Donrinic McGoldricþ The Huntan Rights Connittee (New York: Oxford University Press, 1994), p

t23
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the Internalional (\¡urt of Ju.slice, which declares: "Only states may be parties before

this Court.'r68 But today the approach has widened, and other entities are recognised as

legal persons, including individuals, international organisations, and multi-national

corporations. International legal personality means participation coupled with

acceptance at the international level. The relevant entities must have the status,

competence and capacity to be recognised as legal persons.

The Reparations Case36e examined whether the United Nations (tIN) has

international legal personality. The ICJ looked at the UN Charter3To to determine this.

Article 1(1) of the Charter declares that the purpose of the {IN is to rnaintain

international peace and security. The court also interpreted Articles 104 and 105 of the

Charter. Article 104 says:

The organisation shall enjoy in the territory of each of its members such
legal capacity as may be necessary for the exercise of its functions and
the fulfillment of its purposes.tt'

And Article 105 (1) declares:

The organisation shall enjoy in the territory of each of its members such
privileges rnd immunities as are necessary for the fulfillment of its
purposes."'

Thus in the Reparations case,373 the ICJ examined the

the IIN and concluded that the organisation does need

duties, powers and functions

internation al legal p ersonality

of

to

3uB Supra note 3 13.

]i] tci Rcporrs le.re, p. r7{.

i,ii;1¡;" note 32jr

3'2 Ibicl.
313 Supra note 369.
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carry out its functions. This shows that international law has widened in the area of

subjects of international law, to accommodate the u.N itself.

3 3.1 Individuals as Subjects of International Law

With regard to individuals, traditional principles of international law dictate that

individuals are not subjects of international law. The International CourÍ of úrstice was

established after World War II, but unfortunately its jurisdiction does not extend to

individual crimes. As mentioned above, Article 34 of the ICJ Stqtute3Ta clearly says

that only states may be parties before the court. But the late twentieth century has seen

remarkable changes in this area of the law. V/ith the development of international

human rights, individuals are now consi'dered subiects of international law.

The Optional Protocol to the Internqtional Covenqnt on Civil and political

Righß375 also departs from tradition. According to Article l, an individual can petition

the Human Rights Committee if a state party to the Protocol has violated a civil or

political right of the individual in question. Bur he must first have exhausted all local

remedies before lodging his complaint. Therefore, if a state which is a party to the

Optional Protocol arbitrarily restricts certain human rights, then an individual who is

subject to the jurisdiction of that state can petition the Human Rights Committee

(FRC) The Optional Protocol is a step forward in international law, because it

recognises individuals as legal persons. And not only can an aggrieved party petition

the HRC: even a close relative of a victim can do so.

3-ll Supm note 313.
''' Supra note 365.
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In the Nottebohm Case,37ó the ICJ recognised that individuals have legal

personality They held that an individual could petition the InÍernational Court of

.Iu'stice (lCJ) through his state. But there must be a genuine link between the individual

and the state. International law also recognises individual criminal responsibility for

certain crimes like piracy and other offences that incur universal jurisdiction of states.

At the Nuremberg Trials,377 the military tribunal said there is individual criminal

responsibility for war crimes, crimes against humanity and crimes against peace. The

tribunal declared: "Crimes against international law are committed by men, not by

abstract entities, and only by punishing individuals who commit such crimes can the

provisions of international law be enforce ¿.tß78 The Genocide Convention3Te also

recognises this.

More recently, the Rome Statute of the International Criminal CourfsÙ in Article

25 recognises individual criminal responsibility for war crirÍies, genocide, crimes

against humanity and the crime of aggression. This is the first time individual criminal

responsibility has been given recognition by a permanent international court. The

Yugoslav and Rwandan War Crimes Tribunals also held individuals liable for certain

war crimes. The ad hoc tribunal for the former Yugoslavia imposed individual liability

in The Prosecutor v. Tadic.38t And in the Jean Paul Akayesu case,"t the Rwandan

3t6 ICJ Reports 1955, p.4.
' " At web site http://wrvw. yale. edu. avalon/imt
''o D.J. Harris, Cases and lulaterials on International Low (London: Sweet and Maxwell, 1998, 5h ed-),
p.712.
3'e Sunra nole 322.
3so Dåfted on l0 November t998; U.N Doc. A/CONF. 183/9; at web sire

lqtrp://www. u n.or gllaw / icc/statute
'o' Case no. IT-94- I -AR7 2 : at w eb site http://wlwv. icrc. orglicrceng/ncf
"? Case no. ICTR-96-4-T; at lveb site http://www.diplomatiejudicì-aire.com/UK/Tpirulc/Akayesu
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Tribunal applied individual criminal responsibility when they held that the defendant

was held individually responsible for genocide, crimes against humanity and war

crimes.

This recognition of individual criminal responsibility is an example of how the

twentieth century has witnessed remarkable changes in the manner in which the

international community responds to events around the world. Traditional principles

have been superseded to ensure that individuals cannot get away with the heinous

crimes they commit. This indicates that the focus is on justice and not on blindly

following tradition. The fact that individuals today are recognised as having legal

personality in international law indicates that the types of offences that can be tried by

international tribunals are widening, so that even people who are guilty of sexually

exploiting children can be tried according to principles of international law.

3.4 Establishment of the International Criminal Courf

The world around us has many scars which remind us that man's capacity for

evil knows no limits. It is to remedy this unfortunate situation that the Rome Statute of

the International Criminal Court (hereinafter referred to as the ICC) was drafted in

1998.383 The preamble which contains the spirit of the statute, highlights the fact that

during this century millions of children, women and men have been victims of

unimaginable atrocities that deeply shock the conscience of humanity. It affirms that

t" Supra note 380.

t27



the most serious crimes must not go unpunished. The lCCl Stontrc offers specific

provisions that can be utilised to fight the sexual exploitation of children.

An important feature of the ICC is how it acts as a restriction on state

sovereignty: it can interfere in acts under the domestic jurisdiction of a state if the acts

are offences under the ICC Statute. In the last few years ad hoc tnbunals have been set

up to try crimes of genocide committed in Rwanda and Bosnia. In November 199g, the

War Crimes Tribunal at The Hague convicted some Bosnian Serbs for atrocities

committed against Bosnian Muslims. But these tribunals are remporary: a pennanent

international criminal court will be more effective in remedying human rights abuses.

The need for this was realised when it came time to trying accused war criminals

after the Second World War. Because there was no peñnanent international criminal

court, the Security Council of the {IN set up ad hoc tnbunals for this purpose. The

Nuremberg and Toþo Tribunals convicted many people of war crimes and crimes

against humanity. More recently, the Security Council revived this process when it set

up tribunals for the former Yugoslavia and Rwanda. But it must be borne in mind that

these ad hoc tnbunals are founded upon the insecure base of Security Council

Resolutions. This means that they could be established only if all five permanent

members of the Security Council agree to it. According to Article 27(3) of the W
Charter,3sa such decisions must be made by an affirmative vote of nine members,

including the concurring votes of the permanent members. Thus if even one permanent

member votes against such a proposal, an ad hoc tnbunal cannot be set up. In contrast

the ICC, because it does not depend on the Security Council, would be permanent and

38a Supra note 324.
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therefore more stable. President Clerides of Cyprus emphasised this when he said: "The

existence of an International Criminal Court as a perïnanent institution would provide

obj ectivity and continuity. ""t

Because there has been no permanent international criminal court, in the past the

states themselves have undertaken to punish violators for war crimes. Due to the

principle of Universal Jurisdiction, any state could have the jurisdiction over such

crimes. But this has always been unsatisfactory because national machinery is being

utilised to punish international crimes. This has sometimes led to chaos, due to the lack

of a uniform method of conducting such trials. This can clearly be seen in the

Lockerbie case.386 Here Libya did not want to extradite the accused criminals to the

USA in the fear that if convicted, the USA would impose the death penalty. In

contrast, the ICC will be able to fîll this jurisdictional vacuum. A permanent

international criminal court based on certain standard rules can send out a clear messase

that crimes against humanity will no longer go unpunished.

3.4.1 Jurisdiction ofthe ICC

Article I of the ICC Statule emphasises that the Court would complement

domestic legal mechanisms and would not conflict with them. According to A¡ticle 4,

the Court has international legal personality so that it can perform its functions

"t In an address at the Commonrvealth Heads of Government meeting, October 1993; at web site
þ!p: //rwwv. hnveb. orgllegal
'ou ICJ Reports 1992, p. 3.
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eflectively. Articles 5 to 8 define the crimes over which the ICC has juris.diction. They

are genocide, crimes against humanity, war crimes and aggression.3st

Article 5 of the ICC Statute3st defrnes the crime of genocide in broad terms to

ensure that violators are prosecuted. It says genocide amounts to acts committed with

the intention of destroying a national, ethnic, racial or religious group. It includes

killing them, causing serious bodily or mental harm, preventing births within the group

and forcibly transferring children from the group. This is similar to definitions of

genocide in the 1948 Convention on the Prevention and Punishment of the Crime of

Genocide,sse and also of the Statute of the International Criminal Tribunal for the

former Yugoslcwia.3eo

Crimes against humanity are defined in Article 6 of the ICC Stantrc3er and

include murder, extermination, enslavement, deportation, imprisonment, torfure, sexual

violence, persecution, enforced disappearances and apartheid. These crimes have been

given wide definitions, so as to encompass many areas. The Statute also indicates its

sensitivity to crimes against women. It prohibits persecution on the grounds of gender.

'Enslavement" includes the trafücking of women and children. When the statute was

being drafted, many women's groups pushed for a broad definition of sexual violence,

in the context of the grave cases of sexual abuse that took place recently in Bosnia. As

a result of this and for the first time ever, rape, sexual slavery, enforced prostitution,

forced pregnancy and enforced sterilisation are classified as crimes against humanity,

381 Supra note 380.
trt lbirt.
T 

" Supra note 322.
3e0 Adopted on 25 May 1993; atweb site http:/iwww.u n.orglictybasrc/statuustatute
"' S¿lpra note 380.
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indicating that changes are occurring in the international arena. If thç commercial

sexual exploitation of children can be interpreted as a crime against humanity, then the

ICC will have jurisdiction in rhis area as well.

With regard to war crimes, Article 8 of the ICC Statute defines these as

breaches of the Geneva Conventions3et and violations of the laws and customs of war.

These include wilful killing, torture and inhuman treatment, extensive destruction of

property, taking of hostages, intentionally attacking civilians and protected persons,

employing poisonous gases as a method of warfare, using weapons which cause

unnecessary suffering, or using civilians as human shields. The conscription of children

under fifteen years as soldiers is also considered a war crime. Sexual violence such as

rape, semal slavery and forced pregnancy fall into this category as well. Article gC

speaks of crimes that are not of an international nature. (Internal warfare and civil

wars.) If there are serious violations of common Article 3 of the Geneva

conventions,3e3 then these violations amount to war crimes

The ICC Statute3e4 also gives the ICC jurisdiction over the crime of aggression.

This has not been defined in the ICC Statute,'et but a General Assembly Resolution

describes it thus: "A war of aggression is a crime against international peace. An

aggression gives rise to international responsibility."3e6 perhaps a defrnition of

æ2 Adopted on l2 August 1949 by the Diplomatic Conference for the Establishme't of International
conventions for the Protection of victimC of war; entry into force 21 october 19501 at web site
hltp://rvrvrv. irtc. orglinstruments/intlhurnanlarv
"" Ibid.
t'u Supra note 380.t" Ibìrt.

1]t-$ "ry". 
of aggression is defined in Article 5(2) of rhe IIN Generat Assembly Resolution 3314()CflX) of 197{ (191 Session); at web site http://wwrv.un.orfaw
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aggression will be included in the Stanrc later under A¡ticles 121 and 123. which

provide for amendments to the Stanrte.

The broad definitions given to crimes listed under A¡ticle 5 seeks to ensure that

violators of such crimes are brought to justice. Thus, with the establishment of the ICC

the focus has shifted from merely following traditional principles, to instead ensuring

that justice is done. The crime of child sexual exploitation should be specifically listed

in the ICC Statute. In seven years' time (from 12 July 1999), when the Review

Conference meets to consider amendments to the Statute under Article I23,the list of

crimes can be expanded. Until such time, the ICC can be given the role of interpreting

whether individuals involved in child prostitution can be liable under the category of

crimes against humanity.

According to A¡ticle 12, only states that have ratified the Statute are subject to

the jurisdiction of the Court. The Court can exercise jurisdiction if the crime was

committed in the locality of a state parry or if the accused is a national of a state party.

Unfortunately, the proposal to give the Court automatic and wider jurisdiction failed.

V/ith the'bpting in" approach of Article 72, a state which is not a puty to the Statute

can opt to accept the Court's jurisdiction regarding certain crimes. This is dangerous

because it can be used for the convenience of a particular state whenever they perceive a

disadvantage. Similarly, Article I24 is dangerous. A-fter becoming a party to the

Statute, a state may declare that it does not accept the jurisdiction of the Court for seven

years after its entry into force, with regard to war crimes committed on its territory or

by its nationals. This sends a message that there are several loopholes in the Statute

which can be taken advantage of These should be amended at the Review Conference.
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Thus although the ICC has heralded a new age in international law, it can.still be made

more effective.

3.4.2 Defences in the ICC

Even though the twentieth century has seen the development of individual

Iiability, this does not mean the accused is without a defence. To be held liable, the

defendant should have had actus reus as well as mens rea.If there is an absence of mens

rea, this proves the accused had no intention to commit the crime. In this manner, he

can be excluded from liability if he suffered a mental illness at the point of the

commission of the crime, if he was intoxicated, or if he was acting in self-defence or

under duress. The ICC Stdtutu3e1 refers to this in A¡ticle 30. These provisions assure

the accused that the law is fair and excuses certain conduct in exceptional situations.

Mistake of Fact was recognised in the Hans case,'n* where the accused was

charged with carrying out unlawful executions. He was acquitted because he thought

they were routine judicial executions. In the Peleus case,3ee the British Military Court at

Hamburg applied Mistake oflaw as a defence. The court said the accused could not be

held liable if he was not aware of the illegality of his acts. The defence of Duress is an

accepted defence if the accused committed a crime because he feared for his life and

had no alternative action. But the harm caused by the accused should not be out of

3e' Supra note 380.

ill Ii.*-"" court of Appe ar, lg47 . t4 Internation at LegalRecorder (ILR) 305.
'"'British Military court, Hamburg, 1945. 13 International Legal Recordcr (lLR) 2.tg
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proportion to the harm he was threatened with. Duress was accepted as a defence in

USA v. Flick.aoo

3.4.3 Immunity from Jurisdiction

Traditional principles of international law accept sovereign and diplomatic

immunity. By this, a head of state or a member of a diplomatic mission of a particular

country is immune from jurisdiction in the municipal courts of another country.

According to the maxim of par in parem non hqbet imperium, an equal cannot exercise

authority over an equal. Historically, immunity granted to a sovereign of another state

was considered to be absolute, irrespective of the nature of the act in question. It is also

linked to the idea that a state has a duty of non-intervention over another state. The

nineteenth century case of Schooner Exchange v. McFaddon{l reflects this idea. Here,

the U' S. Supreme Court declared that the jurisdiction of a state within its own territorv

was exclusive and absolute; but it did not encompass foreign sovereigns.

The traditional approach to sovereign immunity can also be seen in the case of

Underhill v- Hernandez.a02 The court said. 'Every sovereign state is bound to respecr

the independence of every other sovereign state, and the courts of one country will not

sit in judgment on the acts of the government of another done within its own territory.,,

The purpose of sovereign immunity is to give leaders the freedom to exercise their

duties without being constantly wary of potential suits against them. But the danger here

am Nuremberg. 1917. 6 Nuremberg Military Tribunal (NMT) l20l
""'(1812) 7 Cnnch Reporrs I16.
-- (1897) t69 U.5.456.
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is that sovereign immunity could be used as a shield, to allow a sovereig.n to get away

with committing heinous crimes.

The traditional principles with regard to immunity from jurisdiction have

undergone change in the twentieth century. In the recent Pinochet case,{3 the House of

Lords held that the accused, a former head of state of Chile, was not entitled to

immunity from suit for the horrific crimes committed while in office. This decision of

the House of Lords, stripping political leaders of sovereign immunity is indeed a vast

change from traditional principles. It sends a clear message to all leaders that they

cannot escape liability if they abuse their powers.

Immunity from suit is also not recognised by the Genocide Convention of l94g.a\a

Article 4 says: '?ersons committing genocide ... shall be punisherd whether they are

constitutionally responsible rulers or public officials or private individuals." It

recognises that no matter what position a person holds, if they ãre guilty of genocide

there can be no immunity. The ICC Statutu4os adopts a similar position. Arficle 27

prohibits sovereign and diplomatic immunity for crimes under the statute. Thus it is

\4rong for persons to use their ofücial position to shield themselves from liability for

such grave crimes.

to3 
Regina v. the ioner of

w'eb site http://urvw.reports.guardian.co.uk/slreportvpinoctt.v¡uãgments
""'' Suprn notc 322.
a's Supra note 380.
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3 4.4 Reservations to the ICC

As explained above, Article 2 of the Vienna Conttention on the Lmv of

Treatiesa06 defines a reservation to a treaty as one which a state makes to modiff or

exclude the legal effects of certain aspects of the treaty with regard to that state.

However, the ICC StatuteajT prohibits reservations to the Statute in A¡ticle 120. States

do not have the option of picking and choosing which aspects of the Statute they wish to

be bound by.

3.4.5 The Appointmenr of Judges to the ICC

Article 36(3)(a) of the ICC Statute{8 declares: "The judges shall be chosen from

among persons of high moral character, impartiatity and integrity." This ensures that

trials will be fair at all times. No two judges may be nationals of the same state. A¡ticle

40 speaks of how important it is that judges should be independent in the performance

of-their functions. Because the ICC is an international court, it can deliver more

unbiased judgments. Professor B.V.A. Roling observed this when he wrote: "For the

very reason that war crimes are violations of the laws of war, that is of international

law, an international judge should try international offences. He is the best

qualified.'r0e Antonio Cassese is of the same opinion. He says: 'Tnternational judges

may ... be in a better position to be more impartial and unbiased than judges who have

¿t)6 Supra note 93.
oo' Stiprn note 380.
¿os,,i,

IOt4.
*oB.V.A. Roling, "TheLawof WarandtheNationalJurisdictionsince 1945", inThe HagueAcactemyof
International Lcnv, collected courses,1960-II, (Leyden: Aw. sijthofl l96l). p. 35.1.
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been caught up in the milieu which is the subject of the trials."ar0 He cites as an

example the failure of the Leipzig Trials of 1921, where the judges were under

enormous pressure when they tried their own countrymen for war crimes. Cassese

explains that national courts are more subject to political manipulations than

international tribunals. 'By contrast, international judges have no national, ethnic or

political axe to grind."

Furthermore, international judges have the advantage of being not so

emotionally involved in a case. According to Hans Kelsen, "The punishment of war

crimes by an international tribunal ... would certainly meet with much less resistance

since it would hurt national feelings much less."411 He also says that

internationalisation of the whole process makes the punishment more uniform. If war

criminals were tried in various national courts, the penalties could vary greatly. Thus it

is a good development that the judiciary of the ICC is truly internâtional in nature.

' The Statute says that judges should have established competence in criminal law

and international law. Article 36(8) refers to the fact that there should be a fair

representation of female judges as well. This provision is also seen in the new South

African Constitution. It reflects the twenty-first century trend towards gender equality.

The Statute particularly emphasises the need to include judges with legal expertise in

issues of violence against \¡/omen and children. This shows its sensitivity to the delicate

nature ofsuch offences.

lll4lat-uo Cassese, "Reflections on Intemational Criminal Justice," 1998 Modern Law Revierv 7.'" Hans Kelsen, Peace through Law (Chapl Hill: University of North Carolina press, 1944). p. I 15.
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3.4.6 The Rights of Suspects

Even though the ICC deals with horrendous crimes, the accused still has certain

rights at all stages of an inquiry. This is connected to the Presumption of Innocence,

guaranteed in Article 66 of the Stante, which states that a person is innocent until

proven guilty. In fact, Article 22 specifies that if there is ambiguity regarding the

definition of a crime, it should be interpreted in favour ofthe person being investigated.

Article 55 says that during an investigation, a person shall not be compelled to

incriminate himself or herself They should also not be subject to duress or threats.

They should not be deprived of their liberty unless there is a reasonable suspicion

against them. They have the right to be informed of the charges against them, the right

to remain silent and the right to legal assistance. The Statute always seeks to ensure

that the rights of all persons are guaranteed and upheld. This would be true also for

those who are accused of sexually exploiting children.

' Article 63 emphasises the importance of the accused being present during the

trial. This ensures that arbitrary conduct is not allowed. A¡ticle 67 says that the

accused has a right to a fair hearing conducted impartially. Even when it comes to

dealing with the accused, the ICC Statutu4t2 ensures that international human rishts

standards are not violated.

ot2 Supra note 380.
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3.4.7 Protection of Victims and Witnesses

Article 68 of the Stafine*tt highlights the importance of protecting victims and

witnesses during the trial. This is important because of the highly sensitive nature of

the offences in question. It declares: "The Court shall take appropriate measures to

protect the safety, physical and psychological well-being, dignity and privacy of victims

and witnesses". ft allows special protection where the crime involves sexual violence or

violence against children. As an exception to the principle of public hearings, the Court

may conduct any part of the tnal in camera, to protect such victims.

The Stante demonstrates its sensitivity to the trauma experienced by witnesses.

Article 43 makes provision for the setting up of a Victims and Witnesses Unit, which

would provide protectiorq security and counselling for witnesses. The Unit shall

include staff with expertise in trauma, including trauma related to crimes of sexual

violence. For these reasons too the ICC is a positive development in international law.

It is not only concerned with bringing violators to justice, but it is also involved in

assisting victims to overcome their trauma. This aspect of the ICC is vital in frghting

child sexual exploitation.

3.4.8 Penalties and Sentencing

Once the Court convicts an accused person, it may sentence him or her to life

imprisonment, imprisonment for a specified number of years, forfeiture of proceeds,

property and assets obtained by criminal conduct, and fines. But no matter how srave
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the crime in question is, A¡ticle 77 does not make provision for imposition of the death

penalty. This is because it must be in accordance with Article I of the Second Optional

Protocol to the Inlernalional (-.ovenant on Civil an¿l Political Rights,na which prohibits

the death penalty as a form of punishment. Even in this situation. the ICC Stahtteats

seeks to keep in line with international human rights norms.

A¡ticle 110 allows appeals against the judgment or sentence. An appeal could

be brought based on a procedural error, an error of fact or an error of law. This is

unlike the International Court of Justice, which does not allow appeals. But allowing

appeals is important because it acknowledges that even judges sometimes make

mistakes.

3.4.9 Let Justice Prevail

It is true that it is difficult for victims of sexual exploitatión to get over the pain

of'their abuse. However if they see their abusers brought to justice it is easier for them

to deal with it and get on with their lives. When justice is done, they feel a sense of

closure in their lives. Antonio Cassese speaks of the importance ofjustice. Ifjustice is

not done, the victims feel cheated. He says. "The mem ory always lingers and - if
nothing is done to remedy the injustice - festers.rr4l6 ¡1. observes that justice dissipates

the call for revenge, and lessens much of the bitterness victims may feel, because when

the Court imposes the punishment the victims receive their retribution. Therefore the

ot3 \bid.
at'I Supra note 365.
'"t Sttpra note 380.
't'u Cassese, .rupra note4 10. p. 10.
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ICC provides that, even if the sexual exploitation of children occurs in other countries.

offenders can still be tried by an international court.

Establishment of the ICC will guarantee justice for crimes that often do not fall

within the domestic legislation of states. Speaking on this matter, the U.N. Secretary

General, Kofi Annan, said: "There can be no global justice unless the worst of crimes -
crimes against humanity - are subject to the law. The establishment of an International

Criminal Court will ensure that humanity's response will be swift and will be just.'/l7

He went on to explain that the overriding interest must be that of the victims and the

international community as a whole. The court must be an instrument of justice. Its

purpose is to protect the weak against the strong. Thus its creation indicates how the

international community should respond to events around the world. When we examine

the ICC Statute, we see that traditional principles of international law have indeed

undergone a vast change. This brings to mind an ancient Roman-law maxim, Hominem

caasa omne jus constitutum: all law is created for the benefit of human beines. The

ICC can definitely be utilised to fight child sexual exploitation.

3.5 Other fnternational Efforts to Combat the Sexual Exploitation of Children

As mentioned in Chapter One of this thesis, even though the UNCRIIS is not a

legally binding document, by ratifying the convention, state parties undertake ïo carry

out certain obligations in their home countries. According to Article 34 of the

tr? At the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International criminal court, June 1998; at lveb site http:/rwwv.u n.orgllaw/iccttB Supra note 3.
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(/NC.R(:,11') parties undertake to protect the child from all forms of sexual exploitation

and abuse. They agree to take all appropriate measures to promote physical and

psychological recovery and social re-integration of the chird victim.

Article 43 of the UìICA(zo makes provision for ten independent experrs io

oversee that the terms of the convention are implemented in the various countries.

Unfortunately this committee lacks authority to receive petitions from other states or

individuals regarding the abuse that could be occurring in a member state. Its powers

are of a passive advisory capacity, so it is not a very powerful solution in combating the

sexual exploitation of children.

One viable solution to the problem could be the extra-territorial jurisdiction of

states over child sex tourists. As Vandana Rastogi argues, since most sex tourists return

to their home countries before trial begins, extra-territorial legislation will ensure that

the accused stands trial for his crimes, no matter where he may be.a2r It is vital

therefore that governments develop their extra-territorial laws and undertake the strict

supervision oftravel agencies in order to ensure that they do not flaunt their country as

a paradise for child sex tourists.

Today some countries have provisions to try in their own countries, their

nationals who commit offences abroad. One country that has implemented this is

Sweden. Recently, a Swedish court convicted one of its nationals of molesting a child

in a Thai beach resort. Even though the crime took place outside Sweden, the Swedish

court said it had jurisdiction to try this man under the principle of extra-territoriality.

o" Ihid.
o" Ibicl.
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This can be an effective method of ensuring that such criminals do nor escape

prosecution. Chapter 2 of the Swedish Penal Code deals specifically with prosecuting

Swedish nationals who commit crimes abroad.a22 However, in order for this provision

to be effective, Sweden has to depend to a great extent on the country where the crime

occurred. That country needs to assist Sweden by gathering sufficient evidence against

the suspect. If this aspect is lacking, then the po\ry'er of Sweden's extra-territorial

jurisdiction is weak.

Australia also has extra-territorial jurisdiction over its citizens who commit

crimes abroad by the Crimes (Child Sex Tourism) Amendment Act of 1994.423 Section

50BA of the Act declares that a person must not, while outside Australia, engage in

sexual intercourse with a person who is under sixteen years. A violation of this

provision carries a penalty of seventeen years in prison. Australia has also

circumvented some of the problems facing Sweden, with regard to the gathering of

evidence. The Act allows the court to authorise a witness to give evidence by video-

link if the witness is outside Australia, when it would cause considerable expense and

inconvenience to have the witness present to testiff in court. It also makes provision for

the witness to give evidence in this manner if it would cause the witness psychological

harm and distress to face the accused by giving evidence in court. This protects

witnesses who are intimidated by the accused's presence in court. Germany is yet

another country which now recognises the extra-territorial jurisdiction of its courts. In

1993, Germany passed a law that provides for up to ten years of imprisonment for any

',^l^ Supra note 2+3, p. 259.
'-- At web site htç : /lwrvw. loc. gov/lawlguide/swedc n

143



German national engaging in sexual activity with a child under the age of fourteen,

irrespective of where the act occurs.

The U.S. too has taken steps in this area. In 1994, the U.S passed the Ltiolent

Crinte Confrol and L¿mv Ertforcement Act.aza This Act makes it illegal for anyone to

travel or conspire to travel outside the U. S for the purpose of engaging in sexual activity

with minors. Thus, the actual act (actus reus) need not occur for a person to be

prosecuted. If it can be proved that the accused intends to engage in this activity, this is

sufficient for a conviction. Mens rea alone is enough.

Even though today a few countries have extra-territorial jurisdiction over their

nationals when they commit crimes abroad, many countries have no such legislation

yet. However, even though these countries have not enacted specific legislation in this

area, they can still try their nationals under various principles of international law.

Under the Nationality Principle,a2s a state may exercise jurisdiction over one of its

nationals for crimes committed elsewhere, simply on the basis that the perpetrator is a

national of the prosecuting state.

Under the Effects Doctrine,a26 a state may apply its law to acts occurring outside

its territory, but having substantial effect in its territory. Examples of this are child

pornography. Sometimes child pornographic photographs and videos may be produced

outside the territory of a particular country, but the effects of it are experienced in the

t23 Act No. 105 of 1994: at rveb site http:/ wvlv.scaletext.law.gov.au.4rtmVcomact
a:a At rveb site h ttp://wrvrv. lalvresearch. com/v2lstatute/slatfed
o:s Hugh M. Kindre4 Karin Mickelsor¡ Rene Provost, Ted L. McDorman. Armand L.C de Mesual, Linda
C. Reil Sharon A Williams. Intentational Lav,.Chiefly as Interpreted and Applied in Canada (foronro:
Emond Montgomery Publications LÍd'2000,6* ed), p. 517.

144



country where these materials are being distributed. Yet another international law

principle is the (lniversality Principle,azT which recognises that some crimes are so

universally condemned that perpetrators are enemies to the entire world community.

There is also the Territorial Principle,a2s which recognises that the state where

the crime was committed has jurisdiction with regard to that offence. For example, if a

national of another country was caught sexually exploiting a child in Sri Lanka,then the

Sri Lankan courts would have jurisdiction under this principle. Finally there is the

Passive Personølity Principle,a2e according to which foreigners can be punished for acts

committed abroad which are harmful to the nationals of that particular country.

3.6 Conclusion

The domestic mechanisms of states are not the only methods of fighting the

sexual exploitation of children. There are several international mechanisms too that can

be,utilised. Under the ICCPRa30 states could lodge complaints with the Human Rights

Committee, and there are many other treaty based and (IN charter based procedures that

can be utilised. The widening of the concept of locus standi in international law has

meant that individuals can be tried for crimes in international law. AIt this indicates

that perpetrators will receive their just punishment, and they can no longer rely on

loopholes in the domestic laws of different states to escape their crimes.

o=u lbirl., p. 5 19.
'-' Ibid.. p. 519.
oT Ib¡r1..þ sro.
'-'lb¡d.. p.517.
a3o Srpra note 58
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4.0

Chapter 4.

Alfernative Methods of Dealing with Child Frostitution

"You must work - vve must all work - to make the world worthv of its children. "

- Pablo Casalsasl

Introduction

In recent years children's rights have been given more recognition than ever

before, but problems remain. Roger Levesque uses the phrase 'socially toxic

environments', to refer to conditions for children such as violence, poor nutrition, lack

of appropriate medical care, child labour regimes, no access to schools, persistent

poverty, and the problem of the sexual exploitation of children.*' Protection from

sexual maltreatment is now considered a fundamental human- right. The right to

protection from sexual maltreatment was one of the earliest recognised international

children's rights, in existence even before the United Nations was founded.a33 But

policy makers who place a priority on this are faced with an uphill task in trying to

combat this problem.

Chapter Two of this thesis examined how the criminal laws in various countries

can be utilised to fight child prostitution. But criminal law is only one mechanism.

Another method is through social service organisations and the programs they offer to

a3r At web site htp://wwv.community.childcarecoalition.orglqr¡alityreport/oct200l
-'- Levesque, s¿tpra note 306, p. l.
"" Nora V. Dernleitner, "Forced Prostitution: Naming an Intemational Offence" (lgg4) l8 Fordlum
International Law Journal 163.
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assist child prostitutes to leave their trade and re-integrate

recognised at recent international conferences on the sexual

into society This has been

exploitation of children.

4.1 International Conferences on the Child Sex Trade

4'1-l The First World Congress on the Commercial Sexual Exploitation of Children

This was held in August i996 in Stockholm, Sweden.a3a It was organised by

ECPAT (End Child Prostitution, Child Pornography and Trafficking for sexual

purposes), LTNICEF and the NGO Group on the Rights of the Child 122 countnes were

represented at this conference and they adopted an Agendo for Action against three

areas of commercial sexual exploitation: the prostitution of children, child pornography

and traffrcking of children for sexual purposes.at5

The delegates at the conference declared the importance of adopting a non-

punitive approach to child victims of commercial sexual exploitation in keeping with

the rights of the child, taking particular care that judicial procedures against their

abusers do not aggravate the trauma already experienced by the child. The response of

the system must be coupled with legal aid assistance where appropriate, and provision

ofjudicial remedies to the child victims. After everything these children have already

gone through, they should be viewed as victims ancl certainly not as offenders.

In Article 5(b) of the Stockholnt Declaration,436 state parties agree to provide

social, medical, psychological counselling and other support to child victims of

commercial sexual exploitation, paying particular aftention to those with sexually

a3a Supra note 76.
a3s 1! Søckholn Declaration is discussed in detail in Chapter One of this thesis. This chapter focuses
only on the recoveryand re-integration asp€cts of the Declaration.
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transmitted diseases, including HIV/AIDS They agree to undertake gender-sensitive

training of medical personnel, teachers, social workers, non-governmental organisations

and others working to help child victims of commercial sexual exploitation.

Article 5(d) ofthe Stockholm Declarationu3T saysthat member states should take

effective action to prevent and remove societal stigmatisation of child victims; and

facilitate the recovery and reintegration of child victims in communities and families.

Isolating child victims would only increase their fear of society. Article 5(e) requires

that states provide alternative means of livelihood with adequate support services to

child victims, so as to prevent further commercial sexual exploitation. In addition,

states should adopt not only legal sanctions against the perpetrators of sexual crimes

against children, but also socio-medical and psychological measures to create

behavioural changes on the part of the perpetrators. (One example is 'John School'

discussed below.)

' Article 6(a) of the Stockholm Declarationa3s recognises the importance of child

participation in the recovery process. States should promote the participation of

children, including child victims, young people, peers and others who are potential

helpers of children, so that they are able to express their views and to take action to

prevent and protect children from commercial sexual exploitation and to assist child

victims to be reintegrated into society. They should also identify or establish networks

of children and young people as advocates of child rights, and include children

otu *upro note 76.
ot'Ibìrt.
aß Ibid.
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according to their evolving capacity, in developing and implementing government and

other programmes concerning them. 
a3e

After the Stockholm Conference, many international organisations stepped in to

ensure that the provisions of the Declaratiol, were not ignored. One such organisation

is ECPAT (End Child Prostitution, Child Pornography and Trafficking for Sexual

Purposes), a global network of organisations in more than fifty countries fighting the

commercial sexual exploitation of children.*o ECPAT was founded in 1990 in

Thailand primarily to seek a solution to the problem of children entering prostitution

because of sex tourism. Originally ECPAT was named End Child Prostitution in Asian

Tourism, and its goal was to eradicate the sexual abuse of children in Asia by

foreigners.4l But after the 1996 Stockholm Conference, ECPAT was recognised as an

international organisation. It expanded its mandate to include not only child

prostitution in Asian tourism, but also all child sexual exploitation everywhere.*'

' The first International ECPAT Assembly was held in Bangkok, Thailand in

September 1999 and was entitled, 'tsuilding ECPAT Together." ECPAT's report "A

Step Forward" was launched at this conference. This was the third report on National

Action Plans (agreed to in the Agendø for Action adopted by the 722 countnes at the

1996 World Congress in Sweden.) These National Action Plans are vital as they

identify what actions are needed in each country. At present forry countries have

drafted national plans.aa3

o3n lbid.
oto At rveb si te htp://www. beyondborde rs. or gl ecpat
'"'Ibid.
"'Ibid.
aa3 Ib¡¿l

r49



4.1.2 The Second World Congress on the Commercial Sexual Exploitation of Children

As mentioned above, the First World Conference on the Sexual Exploitation of

Children was held in Stockholm in 1996. In December200l, a follow up conference

was held in Yokohama, Japan, so that the nations could meet and review their progress

since the Stockholm Conference. The Yokohama Conference provided an opportunity

to review the issues that were yet unresolved, and to initiate practical recommendations

for further action. The Yokohama Conference focused on four main areas:

a review of progress in implementing the Stockholm Agenda for
Action;
enhanced political commitment to implementing the Agenda for
Action and strengthened follow-up;
identification of major problem areas or gaps in the protection of
children from sexual exploitation;
the sharing of expertise and good practices.aaa

The text of the Yokohama Global Commitment 2001 was adopted in consensus.

Delegates at the Conference were representatives from governments, intergovernmental

organisations, non-governmental organisations, the private sector, and members of civil

society from around the world. They reaffrrmed the protection and promotion of the

rights of the child to be protected from all forms of sexual exploitation. The delegates

acknowledged that since the Stockholm Conference, states had ensured a greater

emphasis on the rights of the child in their national legislation. There was also an

increased mobilisation of governments, local authorities and the non-governmental

organisations to promote and protect the rights of the child and to empower children and

aaa At rveb site http://wlvw.focalpointrrgo.orglyokohama

150



their families to safeguard their future. States had also adopted various policies, laws,

and programs, to ensure that children are able to grow up in safety and dignity.l15

There was enhanced actions against child prostitution, child pornography and

trafücking of children for sexual purposes, including national and international agendas,

strategies or plans of action to protect children from sexual exploitation, and new laws

to criminalise this phenomenon, including provisions with extra-territorial effect.

In the period between the Stockholm and Yokohama Conferences, states had

also endeavoured to promote more effective implementation of policies, laws and

gender-sensitive programmes to prevent and address the phenomenon of sexual

exploitation of children, including information campaigns to raise awareness, better

educational access for children, social support measures for families and children to

counter poverty, and prosecution of those who exploit children. Furthermore they have

provided for the provision of child-sensitive facilities such as telephone help-lines,

shelters, and judicial and administrative procedures to prevent violations of the rights of

the child and to provide effective remedies. States have also got the private sector

involved in protecting children from sexual exploitation: such as workers' and

employers' organisations, members of the travel and tourism industry. the

communications industry, and other businesses.ou6

V/hile noting that a great deal had been achieved in the five years since the

Stockholm Conference, the Yokohama Congress adopted a global commitment to

further emphasise the rights of the child to protection from commercial sexual

oot lbicl.
ooo lbid.
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exploitation. The delegates recommitted themselves

Action of the First World Congress: in particular

strategies or plans of action.

to the Declqrqtion aad Agenelafor

to developing national agendas,

The global commitment addresses root causes that put children at risk of
exploitation, such as poverty, inequality, discrimination, persecution, violence, armed

conflicts, HIV/AIDS, dysfunctional families, the demand factor, criminality, and

violations of the rights of the child. This can be achieved through educational access

for children' anti-poverty programmes, social support measures, public awareness-

raising, physical and psychological recovery and social reintegration of child victims,

and action to criminalise the commercial sexual exploitation of children in all its forms,

while not criminalising or penalising the child victims.aaT The yokohama congress

recommended that child sexual exploitation could be combated through regional and

national agendas, strategies and plans of action. In a nutshell, the Congress stressed that

the sexual exploitation of children must not be tolerated under any circumstances.

4'1'3 Outfrom the Shadows: First Internqtional Summit of Sexuatty Exploited youth

When it comes to finding solutions to the child sex trade, former child

prostitutes themselves can come up with good ideas, drawing on their own experiences.

out from the Shadows: First International Summit of Sexualty Exploited youth was a

conference held in victoria, British columbia in March l99g for this very purpose.

Fifty-five participants who had been former sexually exploited children or youth from

411 lbid.
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all across the Americas drafted and presented a Declaration qncl Agenda.for Actiott to

representatives from governments and international non-governmental organisations.uut

The youth present were able to speak of their experiences, and through the re-living of

their memories of exploitation, they were able to come up with recommendations that

can be used to prevent more children from being similarly exploited.

The participants stressed that the Declaration and Agenda þr Action of this

summit must be implemented in its entirety because without all the pieces in place,

children and youth all over the world would continue to suffer from sexual exploitation.

Some of the key points of the Declaration arehighlighted below.

We declare:
- that the term 'child or youth prostitute' should no longer be used.

These children are victims of sexual exploitation, and any language
referring to them should reflect this belief

- that the commercial sexual exploitation of children and youth is a
form of child abuse and slavery.

- that all children and youth have the right to be protected from all
forms of abuse, exploitation and the threat of abuse.
that the issue of child and youth sexual exploitation must be a global
priority and nations must not only hold their neighbours accountable
but also themselves.

- that governments are obligated to create laws which reflect the
principle of zero tolerance of all forms of abuse and exploitation of
children and vouth."4ae

In the Agendafor Action the delegates of this summit emphasised that education

is vital in the struggle against the sexual exploitation of children and youth. They also

stated that the laws of all countries should protect them as sexually exploited children

and youth and should no longer punish them as criminals. The Agenda for Action

o" Children and Youth Involved in Prostitutio n, sltpra note 165, chapter l, p. l.
a''e At rveb si te htp ;/Ávww. sen. parl. gc. calpearson/summit
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recommends that programs should be implemented so that children and.youth can be

educated about the risks of the sex trade. and that thev should be made aware of health

and safety issues.

It also recommends that, when programs are implemented to help sexually

exploited children or youth, it is helpful to employ people who have already been

through these experiences themselves. Thus they can be involved in staffing hotlines,

outreach programs, crisis counselling, peer mentoring and peer counselling. When

sexually exploited youth connect with each other, this speeds up the healing process.o'o

The Agendafor Aclion emphasises that all governments must take responsibility

for establishing twenty-four hour help lines to help those in crisis. V/ith regard to

legislative action, it recommends that legislation must be passed for the prosecution of

all those who buy, sell, facilitate or profit from the sexual exploitation of youth, whether

directly or indirectly. Severe penalties must be imposed on all-those who profit from

the child sex trade. It is also important that the legislative process must protect the child

and youth from further exploitation and trauma. With regard to healing and recovery,

the Agenda states that decriminalisation of children and youth who have been exploited

sexually is crucial to both the recovery process and their ability to reconnect with

society.a5l

And finally, public attitudes need to be transformed. Laws should reflect the

belief that the sexual exploitation of children and youth is abuse. Governments must

take on the responsibility of ensuring that sexually exploited children and youth are not

oto Ibid.
tst Ib¡d.
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prosecuted' but rather protected. They also should be obligated to provide bi-annual

reports detailing their progress and efforts to eliminate the commercial sexual

exploitation of children. And on the global level, an international multi-disciplinary

monitoring committee must be structured which includes the participation and views of

sexually exploited youth.a52

The recommendations that emerged from the Out from the Shqdo,tls summit are

excellent. This is the first international summit where former child sex trade workers

themselves have voiced their views. And having the unique distinction of coming from

that very lifestyle, they are aware of what areas need to be improved. Governments

should therefore pay attention to the Declaration and Agenda for Action that was

ratified at this summit.

4'2 Canadian Domestic Law: Child Sexual Exploitation anÍI the Age of Consent

' As mentioned above, ECPAT was recognised as an international organisation

after the Stockholm Conference. The Canadian organisation 'Beyond Borders,, was

officially afüliated to ECPAT International at the International ECpAT Conference held

in Bangkok in 1999.453 Roz Prober, a community activist and founder of Beyond

Borders emphasised that the sexual exploitation of children is perpetuated because of

supply and demand.asa She explained that after the 1996 Stockholm Conference. the

ts'Ibicl.
ot3 Supra note {-10.
oto 

Founder and Director or Beyoncl Borclers. Intewierved by this author in Wimipeg, Manitoba on l-lIanuary 2002.
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work of ECPAT was focused on the suppl)¿ aspect of child sexual exploitation, and how

the supply of children into the sex trade could be harted.

Prober went on to explain that today however the focus has shifted. The world

now recognises that to curtail child prostitution, potential as well as actual offenders

must be deterred. Thus, unlike after the Stockholm Conference, after the yokohama

conference in Decemb er 2007 the focus of ECPAT has shifted from the supply to the

demand aspect of the child sex trade. ECPAT's plan for the next five years is to find

methods to deter offending before children are preyed upon.

Prober believes that one method by which potential offenders can be denied

access to children is byraisingthe age of sexual consent. Atpresent the age of consent

in Canada for sexual activity is fourteen years> but ECpAT is trying to get it raised to

eighteen years. According to her, the low age of consent sends a message on how we

protect our children. older people can prey upon their vulnerability and innocence.

stre believes there is a definite link between the low age of consent and the problem of
child sexual exploitation.

In support, she pointed to the case of R v. Sharpea5s where the Supreme Court of
Canada made certain exemptions as to what constitutes possession of child

pornography' one of the exemptions states that a person is permitted to possess child

pornographic pictures for his own personal use as long as he doesn't distribute them,

and as long as the material does not portray children below the age of fourteen. She

believes that this is not satisfactory as it leaves children who are over fourteen years

vulnerable' It also conflicts with A¡ticle I of the United NaÍions Cotn,entiott on the

455 Her Maíestv the Queen v. John Robin Sharæ 2001 SCR 2.
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Rights of the Ch¡td (UNCR)156 where a 'child' is defìned as every human beine below

the age ofeighteen years.

Prober emphasises that the law needs to be changed, as otherwise Canadian

society receives a mixed message. If the age of consent remains at fourteen years, then

it appears that children over fourteen years are wlnerable to exploitation. If the age is

raised, she suggests, it will greatly reduce such exploitation. According to her, if there

is no demand then there will be no supply. Canada has committed internationally by

agreeing to set up a national plan. Prober believes there must be a uniform standard of

eighteen years to consent to sexual activity, in keeping with the definition of the child in

the UNCRC.ot' All countries including Canada should work to make this a reality.

While it is true that raising the age of sexual consent may prevent children over

fourteen from being exploited, it cannot be denied that taking a step such as this would

give rise to many complications. It must be remembered that there is a distinction

between child sexual exploitation and consent. All sexual activity entered into by a

fourteen year old does not necessarily constitute exploitation. A fourteen year old

cannot be defined as someone who is entirely lacking in rational autonomy with regard

to sexual expression. Similarly, the sex exploiter cannot be simply defined as .any

individual who has sex with a child', as this wculd deny the right of sexual self-

expression to everyone aged below eighteen.ast If the age of consent is raised to

eighteen, then it would be illegal for a seventeen year old to consent to a sexual

relationship with a nineteen year old girl or boyfriend. It would also mean that when

^tu Supronote 3.
ot'Ibirt.
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two fifteen year olds enter into a sexual relationship based on mutual attraction, each

would simultaneously become a child sex exploiter and a sexually exploited child.a5e

Any definition of the 'sex exploiter' must be sensitive to the fact that those

under the age of eighteen are in some circumstances capable of giving meaningful

consent to a sexual relationship. Thus raising the age of consent would give rise to

many complexities. Raising the age of consent is only one way of dealing with the

demand-aspect of child sexual exploitation. There are other less complicated methods

of tackling this problem, as highlighted later in this chapter.

I next spoke with Bernard Starkman at the Justice Department in Ottawa, who

develops criminal law policy regarding children.60 I asked him what the Justice

Department is presently doing to combat the sexual exploitation of children. He said

that before the Justice Department decided to present any amendments to the laws

before parliament, they were anxious to speak to several coñsultation groups and

agencies that deal with children, to ask them their opinions. So they went across the

provinces asking these organisations what they thought about these pressing questions:

' Should there be more child focused offences in the Criminal Code?

o Should the law make it easier for children to testifv in court?

When sentencing young offenders, should the sentencing be changed to provide

more protection for children?

Should the age of consent for sexual activity be raised?

oss O'Connell Davidson. supra note 158.
tsn lbitl.
ooo 

Counsel, Crimin¿l Larv Policy Section of the Deparnnent of Justice, Ottawa, Canada. Telephone
infervierv conducted.on 22 Janlaw 2002.
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Speaking on this last point, Starkman said that there has been an intense debate

as to whether the age of consent should indeed be raised. He explained that when his

committee was interviewing the various agencies, they looked at what would be the

result if the age was indeed raised, as problems always crop up. Many people believe

that at fourteen years children should be independent enough to make up their minds,

and that they are competent to realise the consequences of their decision.

He spoke about the recent case of R v. Sharpe.fil which dealt with the

possession of child pornographic pictures. Sta¡kman noted that this is treading on

dangerous ground, as with today's information technology it would only take minutes to

circulate these types of pictures through the internet. However he believes that if the

law pertaining to the age of consent is to be changed, it should be by legislation. The

courts should not step into this role, as their function is to interpret the law, not to qeate

it."

Starkman also emphasised that raising the age of consent is only one possible

method of combating child prostitution. There are many other tools that can be used,

which should not be ignored. He said at present the Justice Department is working on a

number of agendas to combat this problem. But especially with regard to legislative

changes, this may go forward slowly, because the recommendations need to be placed

before parliament for approval.

a6t Supra note 455.
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4.3 Domestic Programs: Some Canadian Examples

4.3.1 Alternative Communitv Methods of Dealine with Offenders

As discussed in Chapter Two of this thesis, the criminal law is one way of

dealing with customers of young prostitutes. However, the report of the Working

Group on Prostitution indicated that in addition to this, there are community based

alternatives that could be effective.62 These have been undertaken because it was felt

that law enforcement alone was not deterring the trade. One objective of this initiative

has been to expose offenders by removing their anonymity. The report explained that

local newspapers in many Canadian cities have published the names of paedophiles who

have been charged. In the United States too, 'Shame the johns campaigns' have

resulted in the names of paedophiles being announced on the radio and television.

Calgary is now considering following America's initiative in publicising on television

the names of paedophiles who have been convicted of these offences.a63

Other programs that are targeted at the customers of young prostitutes include

Prostitution Diversion Programs or 'John Schools.' These are specialised programs

designed for men arrested under Section 273 of the Criminal Code: Communicating for

the purposes of prostitution.a6a These schools have been started in many cities in the

United States, the United Kingdom and Canada. Men who are anested under these

offences are 're-educated' about the commercial sex industry, and efforts are made to

challenge their attitudes towards prostitution and sexuality. Weitzer cautions that it is

o6'Supra note 169.

'ut lbicl, p. 57.
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difficult to evaluate the impact of these schools. However he notes that in J-os Angeles,

only four out of 1400 men attending the John School have re-oflènded.a6''

In the United States, San Francisco was one of the first cities that started a

prostitution diversion program in March 1995. In 1996 Toronto became the first

Canadian city to initiate one of these programs, modelled after the San Francisco one.*u

Since then Edmonton, Calgary, Ottawa and Hamilton have launched successful

programs. These programs cover many issues including health concerns such as

Sexually Transmitted Diseases (STDs), and they also include a psychiatrist who speaks

about sex addiction.

Each of the cities mentioned above has different methods of charging a fee for

the program. In Toronto and Ottawa the Salvation Army asks for a donation of $ 250

In Edmonton a $ 400 fee is charged for the program. (This amount is reduced but not

waived for those who cannot afford the full amount.) And in Hamilton a mandatory fee

of$ 250 is collected by the Elizabeth Fry Society. In Toronto the proceeds from the

funds collected at the John school' is put into an account to fund a 'streetlight'

program for prostitutes. This program assists prostitutes to exit the sex trade and also

provides them with life skills training.a6T

These John schools' force the participants to face the consequences of their

actions. The community and even ex-prostitutes can get involved by helping to

organise the programs. Also the money collected from those attending the program is

put back into the community, so that it can be used to assist other young prostitutes who

a^6.a Criminal Cotle of Canaela, atweb site http://www.canadajustice.gc.cauu'R. Weitzer, Sexþr Sale (New York: Routledge. 2000.)
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are considering quitting their lifestyle. Thus several people benefrt from these diversion

programs.

According to Hilary Eldridge, good treatment and relapse prevention programs

have greatly reduced the number of repeat offences among those convicted of sexual

crimes against children. Therapeutic work with sex offenders and counselling have

yielded positive results. But she emphasises that good treatment programs for child sex

offenders are expensive. In poor and developing nations, there is little opportunity for

funding the kind of therapeutic and relapse prevention programs that have been

developed in the west.a68

However it must be understood that even in western cultures, these programs are

not made available to all those convicted of sexual crimes against children. Such

programs only reach a small section of convicted sex offenders. And of course it must

be remembered that convicted sex offenders represent only a small minority of

individuals who sexually exploit children. Thus the existing sex offender treatment

programs only reach the tip of the iceberg. With increased funding, these programs can

reach more people.a6e At present these programs do not exist in prisons, but it will be

good if they can be expanded to reach those in prison as well.

Julia O'Connell Davidson explains that it is important to reach potential sex

exploiters through preventive programs before they actually commit any offences.

When working on creating awareness among potential exploiters, it is often necessary

to change certain attitudes about sexuality. For example, today youthful bodies are

a66 FederavProvinciavrerritorial working Group on prostitutio n, supranote 169.ou' Ibicl,p. 58.
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eroticised while older bodies

assumption that sex ideally

subm issive partner. a7o

are devalued when it comes to sex. There is also an

involves the interaction betw.een a dominant and a

o'connell Davidson also states that paedophiles exploit children for different

reasons and in different ways. This should be kept in mind when dealing with this

problem' Thus the commercial sexual exploitation of children is connected to other

human rights issues' It is also connected to problems such as poverty, gender relations,

social exclusion, child labour, tourist development, racism, migratory pressures, and

AIDS and sexual health.aTr Therefore when governments and policy makers are

seeking a remedy to this problem, they must look at the issue in its economic, social and

political contexts.

In tackling the problem of rehabilitating sex offenders, it should be remembered

that a large number of those who sexually exploit children are themselves members of
groups which are vulnerable, marginalised and exploited, such as homosexuals or

people who are from a minority group or migrants. Perhaps due to barriers they face

everyday, such as language or culture, they may feel more 'in control, if they have sex

with a child who they can dominate and who are not on an equar footing.

,u8HilaryEIdridge'..Patternsofsexoffendingandstrategesro."r.",iuffi

i*r'rull^@d) Home Truths about chird seiuarAbuse -o*aon'nãuìt"ag., 
2000). p. 329.

070 O'Comell Davidson, srrpra note l5g..t1t ,, . ,
I Dl tt.
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4'3'2 Alternative community Methods of Dealing with children .lnvolved in

Prostitution

Youth involved in the sex trade are victimised disproportionately compared to

other youth: they are more at risk of being robbed, beaten and sexually assaulted by

pimps or customers. They are desperately in need of medical services, shelter,

substance abuse treatment, crisis counselling and other support. The FederaV

Provinciau Territorial working Group on Prostitution discovered that prostitution on

the streets is becoming increasingly dangerous. Nearly all the assaults and murders of
prostitutes occur while they are working on the streets.aT2

Society should first seek to prevent youth from becoming involved in the sex

trade' If they do become involved, services should be offered to reduce the harms

associated with the trade' society should also support methods for youth to exit the

trade' For youth involved in prostitution, many feel they have nowhere ro turn.

Therefore access to health services, counselling, substance abuse treatment, anger

management and life-skills training could greatly benefit such youth .o,t Atthe National

Meeting of Justice and child welfare officials in ottawa in october 2000, the

representatives of British columbia proposed a model of responding to child

prostitution by focusing on three broad categories: prevention, immediate supports and

exiting.aTa

llil,.o:tB"vinciarÆerritoriar working Group on prosrirutio n, npranore r69, p. 3."'' Ibicl., p.30.
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4 3.2.1 Prevention/ Early lntervention Strategies for 'At Risk' youth

These prevention strategies are designed to guide 'at risk' youth away from

entering a life of prostitution. The main focus is to create awareness about the risks of

prostitution. Examples of creating awareness can include community action teams for

local prevention initiatives; for example, the idea of supporting a Canadian production

company to produce a documentary on sexual exploitation, to be televised nationally

and then used by provincial prostitution units for training purposes.

It is vital to identify who the 'at risk' youth are, who could step into the sex

trade. The Justice and Welfare Officials at this conference agreed that age, alcohol and

drug abuse, failure to remain in school and a history of childhood physical and

psychological abuse are variables associated with entry into prostitution. It was also

noted that Aboriginal youth are particularly at risk of sexual exploitation, especially

after leaving the shelter of their home communities.aT5

' F,xamples of prevention strategies include alcohol and drug prevention programs

for young people, a specialised police training handbook and a proposal to the federal

government to empower Aboriginal communities and organisations in their efforts to

prevent sexual exploitation. Counselling and medical treatment may be needed to deal

with psychological diffrculties associated with physical or sexual abuse or other

problems, such as drug or alcohol dependency.

ott Child¡en and Youth
"t lb¡d.

Involved in Prostitutior\ sLtpra note 165, chapter -1, p. l.
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4.3-2.2 lmmediate Supports for youth lnvorved in prostitution

The National Meeting of Justice and welfare offlcials identified two categories

of Immediate Support: Harm Reduction and Crisis Intervention.aT6 The victimisation

of youth involved in prostitution is particularly visible in urban downtown areas. The

study found that the number of homeless people and those who are addicted to drugs is

high in these areas. Prostitution is not always an isolated problem: it is often connected

to the drug trade, HIV and violence. The majority of prostitutes are generally poor and

alienated, and perhaps through ignorance or feelings of isolation may not access social

support services, such as medical clinics, which could help alleviate some of their

problems' Perhaps immediate supports to reduce the harm incurred by these prostitutes

could take the form of free sterile needle distribution to those who are dependent on

drugs and free condom distribution to reduce the risk of sexually transmitted

diseases.aTT

' The Harm Reduction Strategies are aimed at supporting the young prostitute

while still in the sex trade. These strategies target reducing the violence, medical

problems, and dangers the sex trade and its associated lìfe can incur. youth who work

the streets are particularly susceptible to physical and sexual assaults. Examples of
services offered include safe accommodation and outreach services including street

nurses' Many young prostitutes are dependent on drugs such as marijuana, hashish and

cocaine to cope with their work. They should be made a\¡/are of the options available to

them to leave these habits.

',1i,';',1¡, chapter o, 
l. 
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The Crisis Intervention Strategies differ in that they are specifically for times

when a young person involved in prostitution experiences a crisis and needs help for

emotional and physical well-being. Examples include detox programs for those

involved in drugs and witness support networks for those testifying in court against

pimps and johns. These strategies are vital because many youth involved in the sex

trade decide to exit after experiencing a traumatic incident in their line of work. Thus

they need all the support they can get when they decide to make this move. If they find

no assistance, then the temptation for them to return to their dangerous, yet familiar way

of life is great. It is vital that the availability of social service supports are

communicated to the youth, either through street workers or public service campaigns

that could reach the youth.a78

4.3.2.3 Exiting the Sex Trade

r The final category in assisting young prostitutes is by supporting them when

they decide to leave the sex trade. These supports help them to move from a crisis into

a stable emotional and physical state that helps them to think clearly and make decisions

about their future. Many youth prostitutes decide to leave prostitution when they

experience a critical event in their lives, such as the death of a significant otherthrough

street violence, being arrested, being imprisoned, or being physically harmed by pimps

or customers. It is particularly important that services be available in such times of

478 Federal/hovinciaVTerritorial Working Group on Prostihrtio n. s¿tpra note 169, p.32.
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crisis' as this could be the turning point for most youth.ut' only when there is adequate

support for youth who wish to leave the sex trade, is leaving the street a viable

alternative with even the slightest chance of success. Exiting is a slow process which

could take months or even years because it requires a complete overhaul of their

Iifestyle' They need to face their doubts, fears and uncertainties. when exiting, they

need counselling, especiaily if they have a history of arcohor and drug abuse.

The Report found that the majority of prostitutes depend on their pimps for even

basic necessities in life' The pimp often tries to isolate the prostitute so that he is the

only contact she has, and thus she wil be dependent on him for everything.oro other
longer term exiting strategies are education programmes about the risks associated with
prostitution, drug and alcohol abuse programmes, counseiling for physical and sexual

abuse' treatment for sexually transmifted diseases, employment training, life-skills

training, and housing' Therefore they have the support needed to build a completely

nery life' These measures are vital, or else the prostitute will feel that she has no place

to go for help.

For personnel involved in rehabilitation programs that prostitutes aftend, it is

imperative that they receive the appropriate training as to how they should respond to

the people they are assisting, as sometimes prostitutes feel that these workers are being

judgmental about their character and lifestyle. one option could be to employ former

prostitutes themselves as outreach workers, as they would be able to relate to the dcubts

and uncertainties faced by those now in the program. Some of the young prostitutes

"n Children and youth lnvolved in prostitutio n> supranote 165.oo'Ib¡d.. 
chapter 4,p. 1.
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may also find it difÏicult to seek assistance due to cultural and linguistic challenges.

(For example, if they are Aboriginal or recent immigrants.) Outreach workers should

be aware of all these special circumstances.ott

Support for these programs should be shared by Canada's provinces and the

federal government. The provinces should be responsible for the running of the social

service programs, but the federal government plays an important role in providing a

sizeable portion of the funding for these programs to get started. The provinces and the

federal government need to work closely together in order to make this a success.

One such success story was highlighted in the report of the FederaV ProvinciaV

Territorial Working Group on Prostitution. This particular program was cosr-shared by

the Federal Department of Justice and the 'Option Youth Society' in Vancouver in

1989. The Society started a restaurant as a training facility for former prostitutes who

wished to seek employment in the hospitality industry. They were trained and given

jobs as cooks, waiters and waitresses. This resulted in the establishment of 'Picasso's

Café' in Vancouver, which was able to accommodate 100 customers. This is an

example of how such programs could become selÊsufficient, while also providing much

needed employment to former prostitutes.a82

4.3.3 Promising Programs for Juvenile Prostitutes in Canada

As mentioned above, criminal law is not the only way of dealing with the child

sex trade. Many promising programs have been implemented in Canada which

o8t Federal/ProvincialÆenitorial working Group on Prostitutio n, sxtpra note 169, p. 50.
ot? Ibid.
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combine child welfare or social services with law enforcement approaches. some of
these are highlighted below.

4.3.3.1 Juvenile prostitution in Nova Scotia

rn 1992' Nova Scotia established a very successful method of dealing with
juvenile prostitution by setting up a safe house known as .sullivan House., The

Association for the Development of children's Residential Facilities (ADCRF)

discovered that child prostitution was on the increase in Nova Scotia. The girls were

generally from disadvantaged backgrounds and lured into working the streets by men

who promised them rove, freedom from parentar contrors, drugs, arcohor, money and an

exciting time. The majority of the girls were twelve to eighteen years old.aE3

ADCRF discovered that, although most of the girls had joined the life willingly,

they could not leave it without serious consequences. Many hád become addicted to

dmgs and alcohol, and had to continue working the streets to ensure a steady supply.

They also lived in fear of their pimps and were often beaten by them into submission.

The idea of becoming a crown witness against their pimps did not seem like an option,

as they were terrified of getting caught by associates of their pimps at the conclusion of
the court case.oto

Thus the Nova scotia Task Force on Pimps and prostitutes was set up in the Fall

of 1992 through the Department of Justice. It is a group of twelve Iaw enforcement

officers' Their main objective is to prosecute pimps and keep their witnesses safe and

lli;r}*.tt and Youth Involved in prostitutio n, suprctnote t65, chapter 6, p. l.
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available to testifu in court. One of their first tasks was to establish a safg house where

they could house their crown witnesses safely. Sullivan House became an exit facilitv

for youth prostitutes who agreed to testify against their pimps.

Sullivan House provides a great deal of assistance to the young girls there, rather

than merely existing as a 'holding facility' pending trial. The program includes life-

skills, detoxification, counselling, education and vocation plans and witness protection.

If the young prostitutes sometimes get cold feet about testifying in court, Sullivan

House has trained personnel who can talk to them and allay their fears. In all the years

that Sullivan House has been in existence there has never been an attack on either its

inhabitants or its Youth Care workers. This is reassuring, given the nature of the people

they prosecute.as5

4.3.3.2 Juvenile Prostitution in euebec

' Quebec has established a program for juvenile prostitutes known as 'passages.,

It is mainly for females aged fourteen to twenty-four who are involved in or who are

drifting towards prostitution. Passages offers guidance and support to young girls

searching for alternatives to working on the streets. Passages also has a long term

residential facility for these girls. The organisation is involved in preventive work,

visiting high schools and community youth centres to create awareness amonq the vouth

of the realities of street life.a86

ott Ib¡d.
oro 

Ib¡ r{..chapter 6, p. 20.
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4.3.3.3 Juvenile Prostitution in Toronto

Toronto has set up the 'streetlight Foundation', to assist anyone who wants to

exit street prostitution. It has a peer support team who go out into the streets and meet

with those who work the streets. They pass along information about programs and

services that are available in the community. The Streetlight Foundation also runs a

support program for the families of those who are involved in prostitution.asT

Children who live on the streets in Toronto can also use Covenant House as a

shelter. This community centre is not specifrcally for children involved in prostitution,

but for all homeless and runaway youth. Covenant House began in 1969 and has growïr

into the largest shelter program for homeless children in the Americas. Today most of

the major U.S cities have Covenant House Community Centres. The one in Toronto

opened in 1988. Covenant House's mission is'to serve suffering children of the street,

and to protect and safeguard all children ...with absolute respect and unconditional

loie.'a88

Covenant House Toronto is Canada's largest youth shelter. It provides help to

thousands of homeless and runaway youth from across Canada who fînd themselves

struggling to survive. Most are fleeing domestic violence, neglect or physical and

sexual abuse. Since 1988, Covenant House Toronto has assisted more than 50,000

young people.ase In addition to outreach, health services and crisis shelter, Covenant

House offers a variety of services to homeless youth including food, clothing,

o"' Ibid., chapter4. p. 18.
088 At web siie http:7Ár.wrv.covenanthouse.on.ca
o" Ibid.
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education, vocational preparation, d*g abuse treatment and prevention programs, Iegal

services, recreation, pastoral care, mother/child programs, transitional living programs,

a national crisis telephone hotline, assistance in finding long-term living

accommodations and aft ercare.

Covenant House has many outreach programs, where staff travel in vans, on

bikes and foot to mingle with the youth on the street. They offer food to these children

and chat with them on the street or even inside the vans, if the children are willing.

volunteer staffthen invite the children to come to the crisis centre. It is import antthat

volunteers actually go out on the streets and mingle with the children, so that they can

win their trust' It is understandable that these children are very apprehensive, due to

their lifestyle on the streets. It is unlikely that they would take the first step and walk

into a crisis centre on their own initiative, unless they were encouraged to do so.

The crisis centre is open twenty-four hours a d,ay, seven days a week. Each

night they offer shelter to as many as eighty youth between sixteen and twenty-two.aeo

Covenant House has an 'open intake' policy where no child or teenager is turned away,

but rather is accepted on a 'no questions asked' basis. Every child is given hot food, a

shower, clean clothes and a warm bed. If they need immediate medical attentioq it is
provided' Children usually stay at the Crisis Centre for about two weeks, but some stay

as long as three months.

Covenant House residents get full physical exams shortly after they arrive at the

Crisis Centre' For many, it is the first checkup they have had in years. Through its

190,t.,rota.
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Community Service Centre the Covenant House Health Services Department also oflers

health care to children and teenagers in the community at large. The service is aimed at

children and adolescents for whom no other medical services are available.

Covenant House is more than just a crisis shelter. While many children have

learned how to survive on the streets, they have never picked up the skills they need to

become independent adults. In 1986 Covenant House began a transitional program

called 'Rights of Passage. Ael It offers young peopre aged eighteen to rwenty-one

shelter for up to eighteen months, and provides them education, employment and

counselling services. In addition to this, a volunteer mentor works one-on-one with the

youth in the program. Rights of Passage offers youth a chance to improve their

education, train for a job and enter the worldorce.

The residents of this program participate in in-house training programs such as

computer and office skills, security, building maintenance, nurses' and teachers' aides,

silk screening, and culinary arts. In addition to job skills, they learn how to budget their

money and manage their time, how to find and maintain a job, how to find an apartment

and how to shop, cook and clean: the tools they need as they make the transition to a

place of their own.

As mentioned above, Covenant House has community centres around the world.

Last year it provided residential and non-residential services to over 4g,000 youth world

wide' In North America, approximately 13,000 young people entered Covenant House

Crisis Shelters and Rights of Passage Programs, and outreach workers assisted nearly

21,000 youth on the street. Covenant House also has a toll free help-line called

tnt 
lbicl.
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Nineline (800-999-9999). Last year alone they received nearly 87,000 crisis calls from

youth all over North America who were in need of assistance and had nowhere else to

turn.ae2

4.3.3.4 Juvenile Prostitution in Winnipeg

One example of action on a local level is Winnipeg's 'New Directions for

Children, Youth and Families,' a social service organisation that has several programs

for youth involved in prostitution. It was originally known as Children's Home of

Winnipeg. As its programs became broader and more diversified, the original name no

longer seemed appropriate, and in 1996 the name was changed to the present one.on,

When founded in 1885, it was Western Canada's first shelter for orphaned and

neglected children. In its early years, the organisation operated an infants' home,

opened a new school, and provided remedial and therapeutic services to children and

their parents. In recent years its mandate changed from custodial care to treatment

programming and preventive intervention, including programs for emotionally

disturbed teenagers and counselling services to families. Today New Directions

programs provide help and a new direction in life for those with personal and social

problems.aea

One such program that New Directions has started is known as Nda¿wvin which

is the Aboriginal name for 'Our Home.' This program aims at preventing the sexual

exploitation of children and youth. The target group is children aged eight to thirteen

ou'Ibicl.

'e3 Af web site http://www. newdi rections. mb. ca
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years. The Ndacrwln program educates them about sexual exploitation .and provides

support. Approaches used include puppet shows, videos, youth speakers at schools and

community centres, and peer and parent support.aes

Of particular interest is New Directions' program known as Transition,

Education, and Resources for Females. (TERF). This is a transition program for girls

and transgendered children age fourteen to seventeen, as well as eighteen and above,

who have been sexually exploited through prostitution, i.e.,if they have received food,

shelter, drugs or money in exchange for a sexual act. TERF helps individuals move in a

new direction, stabilise their living situation, develop a healthy lifestyle and build the

confidence necessary to set goals to return to school or move into the workforce. TERF

provides practical assistance such as counselling, support, advocacy and referrals, life-

skills training and work experience.ae6 It supports participants who need help with the

Child and Family Services system or legal matters, housing, health care and breaking a

cycle of substance abuse. TERF programs also include more formal learning

opportunities, such as English language and computer training, conflict resolution and

relationships, health, fitness and nutrition, and resume preparation.

Jane Runner, Program Manager for TERF, described TERF's latest project, in

partnership with Save the Children Canada.aeT The proposed project is the building of a

ten bed safe house for child and youth prostitutes. At present they are concentrating on

trying to raise the required funds of $ 1.5 million to make this project a reality. They

ono lbid.
o's lbid.
ne6 Ibicl.
ontProgramManagerforTERF, atNewDirections þrChiltlren,YouthanclFantilies, intervielvedin
Winnipeg, Manitoba on l7 January 2002.
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envision that the safe house would serve as a transition from the streets for child

prostitutes as an emergency shelter which would provide them with basic needs and

supports. It would also help children who have been sexually exploited through child

prostitution to become aware of their alternatives and assist them in abandoning the

child sex trade. The safe house would be specifically for children aged twelve to

seventeen years old, and would have short term programs for stays up to one month,

and longer term programs for stays up to one year. The children would be provided

with life-skills and other training so that, when they leave the safe house, they have

ways of earning money other than prostitution.

This proposed safe house stands in stark contrast to what Alberta attempted to

do in 1999 through the Protection of Children Involved in Prostitution Act (PCHfp

Act).4e8 This now obsolete Actaee decreed that child prostitutes could be taken off the

streets and locked up in safe houses against their will for a period of up to three days.

The intentions of the Act were good, as it would give children an opportunity to receive

proper food and sleep and time to think about their plans for the future. But the Act

failed to address such central questions as the lack of programs available to keep

children offthe streets, such as life-skills training. When children discovered thatthey

really had no alternatives, they returned to the streets and to their pimps, as that seemed

the only path to take.

o" St,pronote212.
'nn Tlris Act failed on constitutional grounds because certain provisions wcre ultra vires the Canacliatz
charter of Rights an¿l Free¿lonts. Discussed in chapter Two of this thesis.
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4.4 Non-Governmental Roles in curtailing chitd prostitution

With regard to the child sex tourism industry, other players could also have a

role in helping to combat the problem. According to Leheny, the international business

community can have a big impact on this problem through the use of 'soft power.' The

concept of 'soft power' originates in the ability of one state to influence another state to

change its interests, and bring them more in line with their own.500 This concepr can

also be used by private business. The international business community can encourage

growth in other sectors and actively avoid any destination with a reputation for sex

tourism. Therefore, if a particular country encourages the continuation of child sex

tourism, the international business community can show its disapproval by refusing to

trade with that particular country. This could result in the decline of its economy.

Non-Governmental Organisations that promote the protection of children from

sexual exploitation, such as affrliates of ECPAT, can be of assistance too. If they can

monitor the activities of travel agencies, then tour groups that advertise and tout certain

destinations as a haven for this trade can be identified, prosecuted, and prevented from

carrying on business in the future.

Another way of keeping track of child sex offenders is through the International

Criminal Police Organisation (Interpol). Interpol could create a database of information

on sex tourists and pedophiles, which could be accessed by nations seeking to prosecute

offenders. Having a common database that all information is sent to in regards to these

tooÐ. Leheny, "A Political Econonty of Asian Se.x Tourism ,- 22.2 (1995), nnats of Tourisnt Research
367.
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offences would be extremely useful to the various countries. It could be used to track

the movement of offenders: Interpol could inform the appropriate authorities within a

state when an offender is abroad, and thus any suspicious activities while they are

overseas can be closely monitored.50l

4.5 Conclusion

The sexual exploitation of children and youth is a multi-faceted, multi-pronged

problem, involving many players. Redress and retribution for the crimes committed is

often achieved through the criminal law. However when it comes to recovery and re-

integration into society, community based alternatives can be an excellent solution to

the problem. These alternative methods currently operating in Canada are a promising

beginning, so Sri Lanka can learn from these community based methods of dealing with

the child sex trade.

' Sri Lanka can follow Canada in implementing certain resources and programs

for children involved in prostitution, such as free needle distribution to curtail the

spread of diseases among substance abusers who share needles. Also, it must be

remembered that youth involved in prostitution are extremely reluctant to take the first

step in approaching assistance programs. Like Canada, Sri Lanka should organise a

network of youth workers on the streets, so that juvenile prostitutes are made aware of

assistance programs that are available for them. They will be more enthusiastic about

participating in these programs if someone else takes the fîrst step in informing them

5ot Ibicl.
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about resources that are available. It is also important that personnel who work with

these young people undergo training so that they will have the correct attitude in

approaching them, and they will not be judgmental towards them. Finally, Sri Lanka

should organise life-skills and other training programs for those who wish to exit the

trade, so that they can re-integrate into society.
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Obsenvations

Today there are several international documents that seek to protect children

from sexual exploitation. States have willingly ratified these conventions, but

international commitments have not been very effective in the domestic sphere, because

child senlal exploitation continues to exist. Even though Sri Lanka has undertaken

international obligations to protect children, the problem is far from being solved. The

legislature has enacted several laws, but they suffer from weak enforcement. In

addition, children involved in prostitution are often treated as ofienders when they

should be treated as victims. Sri Lanka should follow Canada's example of alleviating

the trauma faced by child witnesses in criminal proceedings, by allowing in camera

evidence and making provision for them to testify from behind a screen, so that they

will not be intimidated by the accused's presence in court.

' Do-"stic methods of prosecuting child sex offenders may sometimes fail due to

loopholes in the national laws. At such times internationallaw principles can be used to

ensure that the offender is brought to justice. Extra-territorial jurisdiction is a recent

development in international law, and gives states the right to try an accused person in

their country even if the offence was not committed on their territory. This ensures that

a sex offender does not escape judgment merely due to the fact that a states does not

have the jurisdiction to try him.

Because the sexual exploitation of children is a fundamental violation of their

human rights, international human rights mechanisms should be utilised to combat the

problem. Specific instances of child sexual exploitation can be brought before the
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United Nations High Commission on Human Rights through the 1503 and 1235

procechrres. Working groups can investigate violations under the thematic procedures.

The Human Rights Committee can also be petitioned to deal with the problem of child

prostitution.

When the International Criminal Court (ICC) is established, it can be a

mechanism to convict sex offenders. For this to be realised, it is important that the

sexual exploitation of children be interpreted in the category of crimes against

humanity, so that the ICC will have jurisdiction to try accused sex offenders. Another

positive fact about the ICC is that it recognises individual criminal liability. Traditional

principles of international law dictate that individuals do not have legal capacity in the

international sphere; but the ICC does not face this limitation as individuals can be

brought before the court for violations of the ICC Statute. This ensures that justice is

not denied.

- In conclusion, it is important to note that domestic criminal law and

international law are not the only methods of dealing with those involved in child

prostitution. As highlighted in Chapter Four, community methods have proved

effective in the rehabilitation process. Prostitution Diversion Programs or John

schools' have been successfully launched in many Canadian cities. Customers of young

prostitutes who attend these programs are re-educated about the commercial sex

industry, and efforts are made to challenge their attitudes towards prostitution and

sexualitv.

Many social service programs exist in Canada today to help juvenile prostitutes

leave the sex trade. In the past, even if they wished to abandon their life on the streets,
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they had nowhere to go for help. But today they have a variety of services to assist

them such as educational, vocational and life-skills training, counselling and

employment opportunities. They are able to use the skills they acquire to begin a new

life off the streets. Sri Lanka should implement programs such as this, so that child

prostitutes know they have an alternative means of survival.

The sexual exploitation of children is a cancer eating into our future generations,

and steps should be taken to curtail the problem. The most effective solution would be

if the domestic criminal law, international law and social service mechanisms can

together be utilised to fight child sexual exploitation. Only then can children be free

and equal in dignity and rights.
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