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\BSTRACT

The formulation of Federal water Policy involving the damming of

rivers is the product of reactrons to various interest groups, tribunals and
courts and shows little evidence of carefully thought

out, future oriented,

coherent planning. In addressing this problem, reference

will be made to

three water development projects in Canada whose various construction
periods span approximately the last half of the 2Oth century.

The paper contends that government policy respecting water
historically viewed the resource as a means to develop the national economy.
From the mid-196O's onlvard, however, the government's policy with respect

to water development projects appears to broaden in scope taking into account
matters beyond simply economic growth. One may interpret this broadening

of policy as an attempt by the government to address emerging environmental
and societal concerns over the damming of rivers and the flooding of large
tracts of

land. While social and environmental interests

have emerged they

have not been integrated ìnto an overall coherent Feder¿l Water Policy as the

government continues to place development over environmental concerns.

INTRODUCTION

The Canadian federal government's polÌcy with respect to this nation's
\,vater resource has been and is

of recurring interest given the critical

importance of water to Canada's history and its future. Federal rvater policy is
an area of study that has prompted comments from a varied audience,

including environmentalists, economists, sociologists and, of course,
politicians.
Due to the vast and vaned uses of Canada's water resource,

it

in thìs area are of

necessarily follows that the federal government's activities

an equaliy sweeping breadth. It is therefore necessary for the wnter to focus
her enqurry upon a narrow area, namely, Canadian federal water policy as
pertains to the damming of rivers. The thesis of this paper

is:

it

federal water

poiicy formulation, regarding the damming of rivers, is the product of
reactions to interest groups, tribunals and courts and shows little evidence of

carefully thought

out, future oriented,

coherent planning.

During the course of this paper reference will be made to three of the
most controversial water development projects in Canada: The Coiumbia River
Project

in British Columbia, the Churchill fuver Dversion and Lake Winnipeg

Regulation Project in Manitoba, and the Rafferty-Alameda Project in
Saskatchewan.

It is the writer's contention that the federal government initially
utilìzed a policy of dealing with water as a means to develop this country's
economy. This aìm of economic development was achieved, in part, through
the use of such things as the development of hydro-electric projects to

advance industnal growth and the undertaking of irrigation projects to

promote agncultural pursuits.

It is noteworthy thal the federal government

did not view water as being a " resource"; but rather both society and
government regarded

it

as a vehicle to facilitate resource development in

various regions of Canada.
From the mid-1960's, however, the federal government's water policy

with respect to river development projects began to broaden its scope to
include concerns beyond simply economic growth. One may interpret this
broadening of policy as an attempt by the government to address emerging

environmental and socral concerns of the Canadian public over such things

as

the damming of rivers and flooding of large tracts of land. However, this
broadening of policy did not occur in any coherent manner. The traditional

policy emphasizing economic development continued as a dominant theme

within the federal system. SocÍal and environmental interests have emerged,
but have yet to be integrated into an overall coherent 'federal water policy and
as a result water continues to be placed second to such things as economic

development as policy makers consider various initiatives and development

options. Government continues in its attempt to appease Canadian
environmentalists, yet such actions appear to be reactionary rather than the
result of a planned and coherent policy.
As a result of social and environmental concerns on the part of society

at large, a new relationship may be seen as evolving between the government
and its citizens. The Canadian government began to react to the views of

society, or at least, to the more organized groups of society. It is here that the
concept of a policy community may be brought forward. In his book, Group

Politics and fublic Policv. A. Paul Pross defined this community in the

following way:

A policy community is that part of a political system
that -- by virtue of its functional responsi biliti es,
its vested interests, and its specialized knowledge -acquires a dominant voice in determining government
decisìons in a specified field of public activity, and is
generally permitted by society at large and the public
authontíes in partÌcular to determine public policy in
that field.l
This policy community is made up of 'actors' which may include
government agencies, pressure groups, media, and indìviduals. These actors
tend to express an interest in a certain area of policy development and are,

therefore, able to become active in attempts to influence the outcome of a
decision in a particular policy field.2
Two other authors, W. Coleman and G. Skogstad, have written that a

policy community may be further divided into two parts: the sub-government
and the attentive public.3 The sub-government consists of government
agencies and vanous organizations which make the policy

in a given area.

" In effect, the sub-government is the policy making body in the field. It
processes most routine policy issues and is seldom successfully challenged by

dissident members of the policy communìty."4 In essence, sub-governments
are considered to be the center of the policy community.

On the other hand, the attentive public:
...includes any govemment agencies, pri te
institutions, pressure groups, specific interests,
and individuals - including academics,
ì:::li:,.i.ì]

consultants and journalists - who are affected by,
or interested in the policies of specific agencies
and who follow, and attempt to influence, these
policíes, but do not participate in policy making
on a regular basis.s

-+

Although the attentive public lacks the power to influence the direct outcome
of a policy decision, it does offer a way for policy issues to be examined. It is
through this part of the policy community that issues are brought forward,

heard, debated, and perhaps adapted to the changing needs of the
community.6 As Pross notes, it is the attentive public that maintains a policy
review process for the policy community: " It introduces into the policy

community an element of diversity inhibited at th€ sub-government level by
the need to maintain consensus."T Again, the attentive public attempts to
influence policy, but
As

it is not directly involved in the formulation of policy.

will be seen as this study progresses, the policy community began as

a very small

unit. This may be illustrated with

reference to the history

chapter of this paper, where the policy c-ommunity is seen to be quite small.

With the advent of environmentalism, however, the policy community
expanded rapidly. Today, with respect to water issues (as well as other

environmental concerns) the policy community may be perceived as being
Very large. This expansion in the size of the policy community also allows for

an increase in the number of actors lnvolved at the sub-government level.
Currently in Canada, the number of'groups' Iisted in the environmental
network numbers approKimateiy 24OO, 769 of which are found in the province

of ìvlanitoba. Indeed, a directory entitled, "The Green List" has been
published and includes diverse environmental organizations such as:
Academics For Disarmament; Allergy And Environmental Health Association
Of Canada; Earth Friendship Center Foundation; N4anitoba Eco-Newvork; and

the ChristÍan Development Council to n¿rme only a few.8 Depending on the

particular poiicy being examined, it is currently quite easy for a group in the
attentive prlblìc to become involved at the sub-government level, therefore
increasing its size

further. Interestingly, today the policy community itself

has expanded to include the

courts, where actors in the policy community

have increasingly had the opportunity to have their concerns examined.
Considerations with respect to Canada's water resource also reflect the

increasing social ìnterest

in environmentalism,

as well as the increasing

junsdictional conflict between the Canadian federal government and
provincial governments. The provinces have maintained that water, as a

resource, falls under their authority; the federal government has maintained
that water is under its control as it has jurisdiction over such things

as

fisheries, na\,'lgation and internationai waterways.
This conflict has existed since the enactment of the British North
Amenca Act

in L867,9 when there was a strong federal government that

maintained a high degree of control over the provinces. However, over the
last several decades, a more pronounced struggle has become evident as the
provinces attempt to maintain control over their water resource. Such a
struggle for control is not one that is easily solved and remains an area of

conflict between the two levels of government that is still ongoing today.

In this paper's examination of federal water policy as it pertains to the
damming of rivers, the writer has identified five components and will,

accordingly, present the subject matter in five sections:

1) The
2J

history of the role of water in Canada

Water resource exploitation for economic advancement:
The Columbia River Project

3)

Social/ Environmental concerns associated with economic gain:
The Churchill River Diversion and lake Winnipeg Regulation

4)

Environmental concerns versus economic development:
The Rafferry-Alameda Project

5)

Water resources today

-

is there a coherent policy?

i:.ì'.:,ì:r::i

1)

THE HISTORY OF THE ROLE OF WATER IN CANADA

Throughout the history of Canada, the importance of the role of water

in the development of the nation emerges repeatedly. This should come

as no

surprise given the geography of Canada and its abundant water resources. As
Canada evolved as a nation, water was to become viewed as a means to facilÍtate

the development of interior regions and industry.
In the early years of the seventeenth century, settiements in Canada
were to be found primarily along the banks of the St. tå.wrence River. In

what was then known as New France, the St. Lâwrence River provided the

primary means of transportation within the country and facilitated
communication with the European continent.l0 The river also provided
settlers with

food, and assisted in the development of farming and timber

harvesting. Finally, it should be noted that the river facilitated the
exploration and the expansion of settlement into the interior of the continent

from the settlements of New France, as individuals pursued the trapping of

fur bearing animals for the shipment of pelts to Europs.l1
The fur trade fueled the exploration of interior regions of the country
as many believed that the larger the

territory explored and secured for

trapping, the more avaìlable fur would be secured for demanding markets. In
the context of the fur trade, water assumed an important role:
,-,1

:.1

Water routes to the interior had strategic importance
for trade and territorial control. In the competition
for furs, England granted a charter in 1670 to a
"Company of Adventurers" to all territories drained
by rivers flowing into Hudson Bay.12

It was as a result of the fur trade (and the associated competition for

territories between English and French interests) that the settlement of
remote areas in Canada was initiated. The fur trade routes followed lhe water
ways and from such explorations, settlement of interior regions was

facilitated. These explorations included both the northward and westlvard
expansion of trade and the discovery of yet further lands and new
):tl

waterways.l3 As Harold Innis wrote when discussing the economic history of
Canada:

The expansion of trade...began in the Maritime
Provinces, extended rapidly by the Saguenay
and later by the St. l,awrence and the Otta\,va to
the Great låkes, and northwesterly across the
headwaters of the rivers of Hudson Bay drainage
basin from Lake Superior to lake Winnipeg, the
Saskatchewan, the Churchill, across the
headwaters of the Mackenzie River drainage basin
to Mackenzie and Peace nvers, and finally to the
headwaters of nvers of the Pacific coast to New
Caledonia and the Columbra. The waterways along
the edge of the Canadian Shield tapped the rich
furlands of that area and in the smaller headwaters
of the four drainage basins provided an envìronment
to which the canoe could be adapted,l4

In the latter pafi of the eighteenth century, with the utilization of large
boats, transport to remote locations became even more efficient and,
consequently, trade expanded rapidly. Water routes were one of the primary
means by which trade could be expanded and, simultaneously, more territory

discovered, claimed and settled by explorers.

Traditionally, therefore, water has played a critical role in Canada's
continuing development as a nation. As one author has observed:
...closely connected rivers and lakes became
the basis of an evolving communication and
transportation neBvork and for securing

ilî¡rãq@i-*
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dominion over the northern half of the
continent.l 5
Water alded in the development of Canada's interior and its use for transport

and industry led to the development of canals, dams and dyke systems at a

rapid pace in the country.16

While water assisted in the exploration and early settlement of Canada,

its value as a resource was not fully appreciated until the industrial

revolution. To describe the impact of the industrial revolution upon western
societies as 'significant' would be an understatement given the massive and

far reaching consequences of this event which remain evident through to the
present day. The technological developments resulting from the industrial

revolution had the effect of altering both social stn¡ctures and social values.
As one author observed:

By 1840, the steam engine alone had transformed
England's industries into sprawling, whirlìng,
beehives, and no part of her culture was free
from the dizzylng influence of a leaping technology.
The telephone was invented; then came mechanical
refrigeration. Faraday's electrical dynamo, then
Edison's electric light permitted factories to stay open
all night long, swelling production to a hitherto

.

unimaginable degree. The turbine and internal
combustìon engines appeared. in time, the sorcery of
Marconi's wireless teiegr¿phy. As Winston Churchill
recaÌled, " Every moming when the world woke up,
some new machinery had started running. Every
night while the world had supper, it was running
srill." 17
The industrial revolutlon, in the simplest terms, resulted in 'growth.'
For example, populations began a dramatic increase in numbers as public

health emerged as both a technological and social issue.

"

The war on disease

could not by itself have doubled the population of the world in a century; this

l-

10

triumph of the modern age was also due to the reduction of famtne," 18
Industrial production rose drâmatically with the industrial revolution.

"

The

technological advances of the nineteenth and twentieth centuries multiplied
prodigiously the power available for human needs among the Western
nations." 19 The immediate consequence of this rise ilì industrial productivity
was the emergence of western nations as world powers in what developed to be

an age of imperialism.
Technological changes also had a number of detractors among

individuals and classes within the western nations. For example, according to
one

writer, the rise of socialism may be attributed to the industrial revolution:

.

The individualist system of capitalist production
based on the private ownership and competitive
administration of land and capital, with its
reckless'profiteering' and wage-slavery; with
its glonfication of the unhampered struggle for
the means of life and its hypocriticai pretence of
the'survival of the fittest¡: with the monstrous
inequality of circumstances which it produces and
the degradation and brutalization, both moral
and spiritual, resulting therefrom, may, we
hope, indeed have received its death-blow.
With it must go the political system and ideas,
in which it naturally found expression.2o

Whatever may have been its drawbacks, society as a whole appears to

have regarded the increase in technology and industriai production as a
positive step forward. " The military superioriry achieved by western nations
over undeveloped third world countries, the consequence of technologicaily
advanced weaponry, served to reìnforce the view that industrial expansion

and growth in producti\,'rty were beneficial and that western society was
suPerior," 2l

11

It was as exhilarating as only the experience of
seemingly limitless growth can be. The feeling
at a mass level spawned an optimism childlike
in its determination. It was a consuming optimism,
oblivrous to the complications that would ensue
once the natural limits of growth appeared.
Furthermore, the breadth and immediate consequences
of the growth were so unprecedented that people
could no longer rely on past solutions for their problems.
Instead, novel solutions had to be invented almost
on a daily basis. In time, the need to keep eyes
affixed on the future buoyed optimism even further,
for the future had become tautly interhvined with the
Victorian Dream.Z2

Inevitab1y,theoptimiSmandfaithinlimitlesSindustria1growthwould
influence North American society. The conservative American John
Calhoun observed in 1817:

fearfully

-

"

We are greatly and rapidly

-

C.

I was about to say

growing. This is our pnde and our danger, our weakness and our

strength...."23 ln both Canada and the United States the vision of limitless

industrial growth was to influence the course of development of

these

l

,

countries, The Victorian goals, however, were to become integrated into the
uniquely North American view that resources were limitless and subject only
to the speed with which the frontier could be expanded and the resources
exploited.

century
and in the development

In the Canadian context, as the country moved into the present
one mây discern a pride in technological achievement

i'lti,

lt'i,:

of resources to advance industrial progress. An example of this may be found

published
as much as to anything else Canada owes the great

in the following quotation taken from a school text book originally
in 1.959: I' To water-power

expansron of her industry which has taken place during the last half century.
Canadian factories are no longer dependent upon coal shipped to them from

t-:+:,

lË,

L2

great distances. The development of cheap electrìcal por,ver has made Canada a

great manufacturing nation.

"

2

4

The impact of the industrial revolution upon North American society
was obvious. The industrial revolution allowed for the continuous

development and promotion of industry within the nation. This was achieved

primarily through the use of resources such as water' Indeed, as prevìously
noted, water was utilized to asstst in the expansion of other areas of industry
and development.
The nineteenth century view of water as a tool for the exploitation of

other resources is illustrated in the British North Amerlca Act of 1867
( hereinafter referred to as the BNA Act)

.

The BNA Act did not describe water

as being a natural resource,Zs Pursuant to the terms of the BNA

Act,

fisheries

and navigation fell under the jurisdiction of the federal govemment; while
the provincial powers consisted of the provinces being allowed to manage

natural resources within provincial boundaries, "...without restriction except

within those areas subject to federal legislative control." 26 From the time of
Confederâtion, federal government policies. that dealt with water were

initiated and pursued primarily to assist in the management of water with
respect to such activities as fishing, agriculture and industry.27 Canadian

water policy to the extent it was developed, was simply that of a policy geared
toward development and industry.
Given Confederation's intent to create a dominant federal government

and subservient provincial governments, the very fact that navigation was
asslgned to federat jurisdiction is indicative of the importance attached to

water as a medium for transportation in this country. During the nineteenth

century, Canadian waterways were crucial to the expansion of the countryrs
industrial base. By maintaining control over navigation, federal authonties

13

were, in a very real sense, able to keep the fledgling country together. Only
with the advent of a transcontinental railroad

\,vas water¡s

role of linking the

country diminished. As a medium for cheap and efficient trzrnsport, however,
waterways continue today to be utilized; the st. l,awrence seaway and st.

Andrews Locks in Manitoba being two such

examples.

lt''..

The emphasis upon tr¿rnsportation and fisheries exploitation of Canada's
water resources clearly suggests a societal view of water as an aid to

industrial
i'..i,

groWth.Aswell,byplacing'.water..inthefedera1government.s
jurisdiction, the framers of the BNA Act appear to have been attempting to

.

ensure both its securily and its prominence in Canadian life

(

even

if this was

an unconscious action by the government of that time).
As is the case with many legal documents, including federal

constitutions, the provisìons of the BNA Act dealing with water have over the
years been the subject of numerous arguments betlveen the provinces and the

of
and navigation were specifically set

federal government as each level sought to safeguard and expand its areas

jurisdiction. For example, while fisheries

l

i

out in the BNA Act, this fundamental piece of legislation failed to deal with

a

other uses of 'water.' The provincial position was simply that water is

t:..,,

natural resource and as such, falls strictly under provincial jurisdiction; the
federal government, in contrast, maintained that as 'water' had not

been

:'

specifically assigned to the provlnces pursuant to the terms of the BNA Act,
then

ìt remained solely within federal jurisdiction by virtue of the residual

po\^'er contained

in Section

91.

of the BNA

Act.28

Another example of what may be described as the constitutional

uncertalnty ( if not confusion) surrounding water may be seen in the way
provincial and federal governments have handled questions respecting
Inland Fisheries. The fisheries are a significant source of revenue and this

i::nj
ii.i:,':
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fact led to increasing levels of friction between the provinces and the federal
government. The contest was ultimately resolved in the following manner:
The federal government retained the right
of regulation of inland fisheries, but the
provinces were granted administrative
jurisdiction over them.29
This resolution may best be described as confusing. It

is, however,

a fact that

such a confusrng situation continues through to the present day as the federal
government retains control over such areas as fisheries and navigation while

provinciaigoVernmentseXerciseadministr¿tivecontroloverinlandfisheries.

In addition, and of importance to -the understanding of this paper, is
the issue of boundary waters. Boundary waters refer to any waters which flow
along or across the common border of Canada and the United States.3o

concerns
were raised over issues such as water levels on the lâke of the Woods and
power development on the Niagara River.3 1 Investigations into such matters
Conflicts in this area began to emerge by the turn of the century, as

f

l

were initiated by the governments of both Canada and the United States, but,

mutualgoa1Swerenotimmediatelyagreeduponorachieved.By19o5'
however, an international Waterways Commission was established with
representation from both countries.3

2

The Commission recommended general principles
to be followed in resolving disputes. The resulting
Boundary Waters Treaty was signed by Great Britain
and the United States in 1909.33
Ultimately this Boundary Waters Treaty was to have far-reaching
effects which were to include the creation of an International Joint

:

15

Commissron, made up of an equal number of representatives from Canada and
the United States.34 The Treaty
...also provided for joint studies through
references to the Commission, established
rules for approval of works and uses, and

prohibited transboundary pollution which
would result in injury to health or property.3
For Canada, such assertions in the Treaty were (and

s

are) of great

Ímportance. The fact of equal representation of both Canada and the United
States on the International Joint Commission also meant that both countries

had to approve solutions to any issues involving boundary waters. During this
same period the government of Canada passed the lnternatìonal Boundary

Waters Treaty Act,3e

*nt.n

enabled the federal government to implement

some of its responsibilities under the Treaty.

As the question of boundary waters illustrates, the significance of

water in Canada's development cannot be underestlmated or overiooked. The
government may have been protectrng its resources, but society as a whole

( or at least parts of society) was actively promoting resource exploitation and
development through the use of water.

While Canadian officials were negotiating with their American
counterparts over issues involving boundary waters, rapid development had
been initiated

in the Canadian prairie regions. In 1.870, Canada utilized a

survey to assess the agncultural potential of the prairies. The results of this

survey, known as the Macoun Report. showed that only 53% of the Canadian
Prairies were unsuitable for farming.3T On the basis of this report, the
Dominion tands Act was passed

iî

1872 with the aim of actively encouraging

and promoting settlement in the Canadian Prairie region. It was aided in this

16

by the Canadian Pacific Railway, which were wanting to expand its customer
base and transportation of goods, as well as increase the value of their

substantial land holdings.3I

\\¡hile the Macoun Report found vast tracts of land to be quite suitable

agricultural land,

it

as

ignored a fundamental problem in the Praine region,

namely,. that vast areas are subject to penods of drought. However, neither

the government of Canada nor the Canadian Pacific Railway wanted to
acknowledge this and the need for irrìgation on the prarries for fear that

it

would discourage potential settlers.39 This initial position of inaction by the

:'

federal government, however, soon gave way to a search for solutions in the
face of continuous prairie droughts. Inevitably, this led to the consideration

of irngation for the Prairie region. The-result wás the federal government's
implementation of the Northwest Irrigation Act of 1894: 4o

This Act established the concept of publicly
administered irrigation districts, which
lvere realized in the next century when
private enterprise abandoned its unprofitable
investments.4l

W 7927, the prairie provinces were insisting on the control of their
natural resources, and this objective was fÍnally achieved in 1930, with the
Natural Resource Transfer Agreements.42 Even though this transfer of
natural resources took place, the federal government still had to subsidize the

prairie provinces and provide assistance through the continuing drought

years. The creation of the Prairie Farm Rehabilitation Act, which
subsequently became the Prairie Farm Rehabilitation Admiriistration, is an
example of federal government assistance.43

':

17

The Prairie Farm Rehabilitation Administration
ìmmediately established a visible federal
presence at the farm, community and regional
level by participating in thousands of small
dams and dugouts, communiry water supplies
and later in major imgation projects.44
The Northwest Irrigation Act and the Prairie Farm Rehabilitation Act clearly

illustrate, yet again, the early Canadian linkage of development to water.
Whereas

in eastern

Canada waterways facilitated development by easing the

transport of goods, in western Canada water was utilized to assist in regional
development by allowing for the placement of settlements in arid areas. In all
cases, however, the notion that 'development' was beneficial went
unchallenged in both government and Canadian society at iarge. Federal
water policy, as

it

was implemented during the early twentieth century,

contained a total pro-development orientation reflecting both governmental
and public sentiments as Canada moved into the early decades of the hventieth

century.

Water's role as a vehicle of Canadian economic deveiopment continued

to be of importance both during and after World War

II.

Indeed, the war-time

economy seems to have emphasized traditional prodevelopment views of

water use. During this period, the federal government actively pursued a

policy goal of initiating and assisting in regional economic and social
expansion. These policy initiatives led to the creation of certain programs,
such as the continuing elaboration and extension of irrigation systems in the
Prairie regions. Such initiatives appeared to be one of the ideal methods for

the federal government to achÍeve its goals of development.

i:l-
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The nation, as a consequence of World War

II,

had undergone a

number of rapid and far-reaching transformations. As a result of such

transformations, the federal government was faced with a series of
significant challenges, among them such things as "...conversion to a
peacetime economy, resettling Veterans, absorbing immigrants and

enlarging social programs."45
With the return of the veterans of World War

II,

the government had to

take immedíate action in order to accommodate them' Veterans had to be reabsorbed into Canadian society at large after years of being absent and
removed from

.

it.

One author has observed:

veterans were the governm-ent's first concern.
Legisiation ìn .L944 and 1945 establìshed a
framework of demobilization grants based on
time served in the armed forces and time served
overseas. Incapacitated veterans received full
medical care, and invaÌids were pensioned to the
full extent of their individual disability. Those
veterans who wished to go on to university or
technical schools received free tuition and a
living allowance that corresponded, month for
month, with the time they had spent in the armed
services. Veterans wishing to take up farming or
to buy land for small businesses were assisted
under the Veterans' Land Act. Those who wished
to return to their pre-war jobs were handed their
old jobs back.,..46

This was just one of the many tasks that the federal government attempted to

accomplish. Having just come through the War, the feder¿l government had
to attempt to accommodate not only returning veterans but also the a¡rival of
numerous immigrants, including displaced persons and war brides. Because

of such developments, the federal government believed

it to be very

important and necessary to shift its sights away from the military demands
that the war had placed on Canada's economy. The time had once again arrived

l-9

for the federal government to actively pursue economic growth and further
emphasize areas such as industrial and regional development. This was

accomplished through the utilization of natural resources. One commentator
has descnbed the CanadÍan post-war economy as follows:

When World War II ended, there eKisted in Canada
a widespread concern about the future - the
possibility of rising levels of unemployment and
economic adversity of the type expenenced after
World War I and ìn the 1930's.
But instead, Canadians achieved the task of
converting their wartime industrial structure to
one geared to meet rising civilian demand with
remarkable alacrity and comparatively little
dislocation. Instead of experiencing significant
increases in unemployment, the Canadian economy
faced substantial demands for most of the goods and
services it could produce and the problem was one of
inflation rather than one of recession, The conversion
to a peacetime footing was fully completed by the end
of 1947 and Canadian industry was ready to tackle its
next task -- to push back new technological and
economic frontiers.4T

It is not surprising that the federal government, in an effort to meet
these challenges, tried to initiate the

first coordinated water policy in Canada.

Water related initiatives by the federal governtnent after the War were

primarily regional. Such initÌatives were developed through management
boards that had specific interest and jurisdiction in certain defined regions of
the country. As one author has observed of this time period in Canada:

After World War II, water resources continued
to be viewed as a means of nation-building;
projects often of a huge scale were undertakm
to develop hydro-electric power, agriculture,
and seaway transportation. But, in response to
growing pressures and conflicts in some waterways, attention began to be directed to the need
for coordination in resource development.
Federal and provincial governments established
joint arrangements... to enable co-operative

ti.,:i:].

illt:rr:
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development of rnajor projects and integration
of water developments within regonal economic
Plans'4
Some

8

of the regional boards that were established included: The lv{aritime

Marshlands Rehabilitation Administration, the North Canada Power

Commission, and the Prairie Provinces water Board.49 The Prairie Provinces
Water Board was established in 1948 and involved Alberta, Saskatchewan and

Manitoba. Its purpose was to recommend how inter-provincial waters should
be used and allocated through their respective provínces.50 By 1953,

Parliament enacted the Canada Water Conservation Act.s1 The intention

behind this Act was to provide financial assistance to major provincial water
storage projects which wouid assist flood control and irrigation.

During this time, resource managérs continued to view Canada's

natural resources as a potential vehicle for development. Although resources
were the primary focus of their concems, the underlying purpose was simply

to utilize natural resources, to the fullest extent possible, in order to
encourage

_economic

growth, development and employment opportunities

throughout Canada, As one such manager stated:

...our concern is not just with resources alone,
but with resources in relation to capital and
labour, and our complex institutions as they
all, in turn, relate to the objectives of growth....
we must be able to turn resources into income
and employment opportunities.5 2
Concomitant to such events as World War

II,

and the development of

legislation as previously described, was the rapid expansion of various

initiatives including hydro-electric power development. Hydro-electric power
development, it was believed, not only had the capability to increase
industrial development within Canada, but also to increase the country's

21

overall economic growth. Of importance to understanding the continuing role
that water played in Canada at this time is the fact that:

...the federal government substantially
conceded pro!'rncial claims to ownership
and control of waters for power generation,
whether or not they were navigable.53
The proirinces were thus able to develop their own hydro-electric power

potential without interference from the federal government. The provincial
governments, looking towards future development opportunities, begân to
recognize the many advantages that could result from encouraging industrial

growth through hydro-electric power development in their regio¡5.54
Various initlatives led the provinces to perceive endless development

opportunities with regard to water and hydro-electric power.

At the same time, however, contracts for international power exports
began to raÌse societal concerns as substantial proportions of the public

perceived that provincial governments were being negligent. The provinces,

it would seem, failed to act or regulate their power ex?ort activities and in

fact,

seemed to promote the export of a resource that might be of great and

longterm use to Canada in the future.Ss In response to such public unrest, the
federal government quickly implemented policy and legislation which

prohibited long-term electric exports by the provinces.56 Noteworthy, this
exercise

of federal jurìsdiction was legally substantiated and justified on the

basis of the BNA Act's provisions respecting federal government jurisdiction

over trade and commerce rather than upon specific and exclusive jurisdiction
over water, which as related earlier, was a matter of confusion and dispute.
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It should be readily apparent that the underlying theme being pursued
by governments and society was economic growth through the utilization of
natural resources such as water. As one commentator has written on this
i

ssue:

One of the major areas of expansion 1n the postlvar
period has been in the utilities sector. It became

clear shortly afrer the War that the facilities in
this field were inadequate to support the level of
activity to which the econony was moving....
Within the utilities sector, the major share of
expenditures has gone into the construction of
electnc power facilities, particularly new hydro
facilities.5 7
As has been and

will be further demonstrated, water was not regarded

by the federal government as a discrete résource. This is consistent to its
treatment under the BNA Act wherein the powers of the federal and provincial
governments are enumer?ted and distributed. Instead water was viewed as an
element involved in the development of other resources or ¿rreas of activity,

holding therefore, an undefined subservient or secondary status for economic
development.

This historical review of the role of water 1n Canada allows one to
perceive a policy community that was quite small in nature. Indeed,

it was not

until the industrial revolution that a prodevelopment policy became evident
as a goal

in relation to the utilization of water.

handling of water

al

As

well, the BNA Act's

lows one to see this resource as simply a tool for the

expansion of other areas of governmental interest such as fisheries and

navigation. Over the decades, the sub-government actors

initiated

rious

policies to assist Ìn the development of this nation: the Dominion Lands Act;

the Northwest Irrigation

Act; and the Prairie

Farmers Rehabilitation Act.
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i

AJter World War

Two, the expansion of the development of this nation

continued through such things as the various regional boards, which as noted

previously, were set up in different regions of Canada. The policy community
itself was apparently ìn favour of economrc development through the

utilization of water.
The only instance of opposition ansing within the attentive public was

in the sale of export power to the United States by the provinces, which

,

resulted in a federal policy that prohibited long-term hydro-electric power

,:

exports. Other than this, if any policy actors were in opposition to the policies
put in place at this time, they were minimal in visibiiity and effect.
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2)

WATER RESOURCE EXPLoITATIoN FoR ECONoMIC ADVANCEMENT:
THE COLUMBIA RIVER PROJECT
Simultaneous to the federal government addressing regional problems

and projects as described previously, attention

r,vas

also being directed towards

cooperative projects with the United States. With economic growth as the
omnipresent underlying theme, ideas continued to spring forward for
projects such as hydro-electric power dev'elopment on the Columbia River in

British Columbia.SS Interest was evident, on the part of Canadians and
Amencans alike, in support of the potential development of this great river.
The Columbia Rrver Treaty

( 196q,59

whif h facilitated the Columbia River

por,ver development, is one of the key illustrations

of the view that federal

policies in relation to water reflected primarily economic ôoncerns. When
policies were being formuiated at this time, it would appear that economic
gains and power generation were the two key issues considered by the federal

government. Economic development, .it was believed, simply followed upon
the development of water as a resource for hydro-electric power generation.
The federal government's participation and apparent policies, with regard to
the Treaty, make

it worth examination.

The Columbia River is located in the province of British Columbia ( B.C.),
where

it

travels in a south easterly direction until

it flows into Columbia lâke.

From this lake, the river continues in a southerly direction for approximately

480 miles in B.C. before it crosses the international border betlveen Canada
and the United States and flows into the State of Washington.6o (See figure L,

p. 25)

Frorn a hydro-electric power development perspective, this river was

l:.::,1'ìt:::
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ideally suited towards the development of power generation. As one
commentator, Donald Waterfield, has obsewed:

.

The Columbia... was a huge river in summer
lvhen st'tows were melting in the high mountains
but was, relatively speaking, a mere trickle in
the winter. It was in the winter that power
requirements for domestic needs were at their
peak, especially for heating. Industry too,
required constant power, summer and winter...
Coulee Dam might be imposing - the largest
structure ever built by man and capable of
generating two million kilowatts of electric
energy -- but, in engineenng and economic
terms, it was not efficient, for in winter it was
starved of fuel ( water) to drive the gigantic
wheels which turned the generating motors.
With adequate storage, obtainable economically
only in our province, the power from Coulee's
generators could be 'firmed up' to operate at
maximum efficiency througliout the year, and
other dynamos could be added to make still more
power for a rapidly expanding market.61

As a result of the need for water storage, the governments of Canada and the

United States began to focus their attention on the Columbia River, which was
considered as very suitable to the achievement of their goals.
John Krutilla, an Amencan economist, has examined the Columbìa
River Basin and events leading up to the Columbia River Treaty. In his review

of this subject, which is a straightforward factual account of both the positive
and negative impacts of the Columbia River development project, Krutilla
offered the following viewpoint as to the potential for the development of

hydro-electric power on the Columbia River:
...The Columbia and its tributaries rise at high
elevations in mountainous terrain with
numerous sites along the stream course where
the fall of the river can be utilized effectively
for the generation of hydro-electricity.62

Ìì,
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The Columbia River Treary bet\,veen Canada and the United States was a
complex exercise

in the engineering ánd economics of both power

development and flood control. This project affects an area that consists of
more than 25O,OOO square miles and also affects major economic activities on

both sides of the international border.63 The overall purpose of the
development of the Columbia River was found by the various study teams to be

quite stmple and straightforward, In essence, British Columbia was to store
fifteen and a half million acre feet of water which was to be released in such a
way as to ma;<rmize power generation downstream in American plants, 64 rn
exchange for r,vhich Canada would receive a share of the power produced by

the American power plants.
The Columbia Rlver Treaty ultimatèly provided for the construction of
three dams in Canada, and one in the United States,65 that would assist in

impounding water north across the border and "...forty miles into the Rocky
Mountain Trench of British Columbia."66 Under the terms of the Treaty, the
Amencans would simply advrse Canadian authorities as to the amount of water

that was needed to be released at any given moment, and Canada would comply

lvith Amencan instructions.6T As one author has commented:
The Columbia River Treaty is held to be an
admìrable o<ample of international cooperation
by many export supporters. In that case,
operational cooperation simply amounts to the
United States stating how much water it wants to
cross the border in the Columbia River at a
given time, and the Canadian authorities turn
the taps accordingly.6S

It should be noted that the proposed development of the Columbia River
at this time was neither a new nor a unique idea. Indeed, investigations
relating to the economic development of this river basin had been pursued for
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many years, by both Americans and Canadians as they looked towards

increasing the economic development of their various industries.

ln the late 194o's Canadian engineers began a
long series of investigations of possible damsites
in the Columbia River basin in Canada. These
investigations continued throughout the 195O's
as the results of earlier site investigations and
associated regulation studies of the river pointed
out new and more economical possibilities of
development.69

From such studies and investigations, over one hundred different
combinations of potential projects were brought fonr¡ard. These proposals
were then examined by the Water Resources Branch of the federal
govemment of Canada. This department attempted to examine and narrow
down the potential choices available for the development of the Columbia

River. Concomitant to such independent investigations by Canada, both the
United States and Canada jointly demonstrated an active interest in the
development of cooperative projects on the Columbia River.
As the investigations continued. the process of
elimination resulted in the adoption of sites on
the Columbia at Luxor, Calamity Cuwe, Mica
Creek, Downie Creek, Revelstoke Canyon and
Murphy Creek. Together, projects at these sites
could develop over 90 percent of the total head
of t35O feet available between the headwaters at
Columbia lake and the International boundary.
A further 44 feet of head could be developed by a
dam at the outlet of Arrow lakes, but is was
apparent even rn these early studies by both

government and consulting engineering firms
that the great value of the Arrow l.akes site was
the important role it would play in a plan of
cooperative river development with the united
States and particularly in promoting the effective
use of Canadian storage farther upstream for
production of power in Canada within such a
cooperative arrangement. 7 O
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In 1944, the ¡rvo countries approached the International Joint
Commission ( which as noted earlier, was formed under the Boundary Waters

Treaty) to
venture.T

l

assess

the possibility of de!-eloping the Columbia Rrver under a joint

On N'larch

9, L945, Prime Minister

Mackenzie King announced in

Parliament that the International Joint Commission's Columbra River
Engineering Board had been approached to conduct a survey of the hydro-

electric and flood control potential of the Columbia River.72 The Columbia
River Engìneenng Board, established by the International Joint Commission,
was to spend the next fifteen years investigating the Columbia River before a

final report of its findings was submitted.
Further to thís end, negotiations themselves behveen Canada and the
United States on the development of the Columbia River were conducted in

privacy and, as a result, very little information was available to the public
aside from the rumoured agreement to build certain dams such as

Mca, Arrow

and Duncan.73 This lack of information resulted in local newspapers running
stories on the potential rumoured dams, their sites and associated impacts.T4 It
became evident, partly because of reactions Io media reports, that. the citizens

of British Columbia were concerned and curious about such a project and its
potential impacts. The government, however, chose to exclude the public
from its preliminary investigations. With respect to this situation, one writer
has commented:

In looking over accounts of the evolution of the
Columbia project one is struck by the extent to
which the people affected by it lived for years in
a fog of ignorance, purely technical information,
and rumour.... But it must be remembered that
almost all action took place at the administrative
level within the confines of the federal and
provìncial governments of the day.75

30

Public concern and participati.on were not considered to be an important
aspect of development requiring examinâtion

in the early

stages

of the

Project's planning; economic development remained the theme pursued by

the federal government.
Concomitant to the early investigations for the development of the
Columbia River, a second issue prompted the federal government to outline
and initiate additional policies in relation to water resource development.
These new initiatives also focussed upon the Columbia River. The province of

British Columbia had announced plans for hydro-electric power development
to assist the Kaiser Aluminum Company.T6 ln March of 1954, "...Kaiser
Aluminum Company of the United States, had offered to build a low{evel dam
on the Arrow Lakes to store three million ãcre feet of water. Kaiser would pay

all construction costs... and the British Columbia government approved the
offer."77 However, a conflict emerged as this project was to be developed at
Arrow lakes, which was being considered as a potential dam site to be
incorporated in the Columbia River Treaty. lt was believed that such a project

would direátly interfere with the flow of the Columbia River.78 Further, ìt
was strongiy believed by the federal government that such a development on

the Columbia River by the government of British Columbia would interfere

with, and perhaps even prevent, any

iarge scale hydro-electric power

developments with the United States on the

river. In reaction to this potential

interference by the province, the federal government implemented a new

initiative:
...federal authorities dr¿fted quickly the
International Improvements Act. The Act,
requiring federal approval for the
constn¡ction of a facility in canada that
would alter flows, was sufficient to block the

3t-

Province's Plans.79
British Columbia was, therefore, not abie to follow through with its plans for
the independent development of parts of the Columbia River. Donald

Waterfield, when commenting on this action on the part of the federai
government, asserted: " We applauded our national government lvhen
asserted

it

jts sovereignty of international and navigable rivers by slapping

down Kaiser, telling them to pack up and go home."8o

In 1959, the Internatlonal Columbia River Engineering Board submitted
a report of its findings. The Board concluded that the most valuable benefit to
be gained from this water resource development would be the production of

hydro-electric power.81 The federal government of Canada concurred with

this Board's findings and conclusions:
The largest and most tangible use of water
resources of the basin, either existing or in
the foreseeable future, is for hydro-electrìc
power production. Therefore, the full
development of the hydro-€lectric potential
is a primary go¿t.82

In view of these findings,

it then became

necessary

for the International

Joint Commission to prepare an outline in order for the two countries to
commence with the

full development of the Columbia

PJver

project. As John

Krutilla noted:

ì-.:r'r
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Within the year the International Joint Commission,
at the request of the two governments, began to
formulate a set of principles by which to determine
the benefits to be realized from the co-operative
undertaking and to guide their division betlveen
the two countries.S3
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Further to the Columbia River Treaty, dunng rhese negotiations the
Canadian government introduced a proposal to the United States authorities

that Canada should be entitled to half the power generation and flood control
benefits from the Treaty as Canada was storing the water.S4 This claim by the

federal government was actually transformed by the International Joint
Commission into an abiding international principle of the Boundary waters

Treaty. As such, it was to be considered in all future developments and in the
resokrtion of international water disputes.S 5
After nearly a year of negotiations between Canada and the United
States, the final agreement, known as the Columbia River Treaty, was signed
on January

77, 196L, by Prime Minister Defenbaker

and Prcsident

Eisenhower.S6 Shortly after this signing,' the Trealy was approved in the
United States. However, the Treaty's implementation was not initiated

immediately as an agreement could not be reached betlveen the province of
British Columbia and the Canadian federal government.ST B.C. Premier
Bennett had previously notified the federal government of his reservations

with respect to the Treaty, but this had not stopped the federal government
from signing the Treaty. It became evident that the province of British
'':'

Columbia was pursuing different goals which were not compatible with the
Treaty signed by Canada and the United States. The province's goals were in

relation to the repatriation of Canada's share of power and declined acceptance
of American money to both support and construct the dams.88 Premier
l:..i::jî:'ìa

Bennett raised a concern which involved the feasibility of returning electric
power from the United States and back into B.C.:

British Columbia is anxious that the Columbia
proceed at the earliest possible moment assuming of course that it is proved feasible from
engineering and financial standpoints. In that
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connection I must tell you that British Columbia
entertains serious doubts that power returned
from the Untted States as the Canadian share of
the downstream benefits can in fact be
delivered in Vancouver at a cost of 3.77 mi11s...89
B.C.

doubted the ability of power to be returned at such a fixed cost. With the

government of Canada signing the Columbia River Treaty, Premier Bennett
was left with the last say over events involving the Columbia Rlver.

If there

was ever to be a hope of getting the Treaty ratified by B.C. and Canada his

concems would have to be addressed. As one author has written:

|.

Once Ottar\¡a had signed the treaty' Bennett was in
control; he cou1d,..,extort almost any financial
terms from Ottawa; he no longer needed ( if he
ever did) Columbia power, but could dump the
whole issue at any time, leaving Ottawa and the
Prime Minister embarrassed, having to admit to
the Americans that they could not persuade the
Premier of British Columbia to build the dams and
use the downstream benefits returned from the
United States.9o

Again, because of such circumstances, the provincial level of government
was able to secure decision making power

(if not control) over

federal

authorities. The province had certain demands that had to be agreed upon and
met.91
Because

of several concerns and demands on the part of British

Columbia, the federal government did suffer the embarrassment of not being
able to immediately implement the terms of the Treaty. Indeed, it would take

many months for the province and the federal government to reach an

agreement. one commentator has observed:
In Canada, one of the significant matters left
unsettled involved arangements for financing
the Canadian-based Treaty projects and definition
of the respective roles and responsibilities of the

.r#kr¿

34
provincial and federal governments. Even when
the Treaty was signed, an early resolution of the
issues was not very promising and, in point of
fact, the complex issues were not ultimately
resolved before July of 1963, more than two years
after the Treaty had been signed by the tvvo
countries and ratified by the United States.92
Part of the difficulry surrounding the ratification of the Treaty was to be

found in the degree of control which the federal government exercised over
the Columbia Rrver, For example, being an international

river, the Columbia

was subject to federal jurisdiction ( as previously noted

The other part of the

).

difficulty which delayed an agreement was to be found in the province of

B.C.

itself and its promotion of independent plans:
... the government of British, Columbia took over
ownership of the Peace River Power Development
Company, and the B.C. Electric Company...
This turn of events complicated the problem of
reaching a mutual understanding between the
province and the federal government of Canada.
Two years were to elapse, dunng which Canada
saw a change in government in Ottawa, before an
accord between the province and the federal
government could be reached. Among other
matters covered by the agreement was the intent
to sell in the United States Canada's entitlement of
downstream power benefits and to use the proceeds
of such sale for financing the Treaty storage projects.93
As noted, British Columbia had refused to abide by the terms of

the Treaty which dealt with the recovery of half of the downstream power

benefits.94 Instead, British Columbia insisted on being able to sell their share
of hydro-electric power to the United States entities.9s The position taken by
British Columbia was a direct infringement on the long-standing, and
previously delineated, federal policy that electrical power should be exported
only for short terms.96 The federal government eventually accepted the idea
of long term exports of electricity, as it perceived it to be "...without risk of
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peÍnanent commitments."gT In 1963, during the Columbia Rlver Treaty
discussions in Canâda, the Canadian Minister of Trade and Commerce
announced a National Power Policy that encouraged the construction of major

hydroælectric development projects in Canada.98 lt was believed that
financing and markets in the United States would make such projects

worthwhile. Included in this policy statement as one of its objectives was the
encouragement of:
... po\^'er exports and interconnection between
Canada and the United States power systems where
such might induce early development of Canadian
power resources,99
Having had its demands met, the government of B_ritish Columbia succeeded in

its dispute with the federai government when Canada aliowed the province to
sell its share of hydro-electric power to the United States. Such a policy turned

out to be crucial to the ratification of the coiumbia River Treaty. with the
inclusion of such a policy, an agreement was finally signed between Canada
and British.Columbia in July of 1963, and in January 1964, the Columbia River

Treaty was ratitied

i¡

6¿¡¿6¿.100
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Formal approval of the Columbia River

Treaty

decades of
study and negotiation by the United States and
Canada for the joint development of the
Columbia River Basin. The Treaty provides the

in 1964 brought to a conclusion two

framework for one of the most far-reaching
water development efforts in North Anerica.lo

,,

..
:

1

,

Public hearings were held during discussion leading to the Columbia
River Treaty. The hearings, held in British Columbia, were not so much the

result of the Columbia fuver Treaty as a whole as they stemmed from B.C. Hydro
needing a licence to pursue this development.
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Under Sections 9 and 29 of the British Columbia
Water Act the British Columbia Power
Commission was applying for a licence to store
7,1OO,OOO acre feet of water per annum in the
Columbia River between Castlegar and
psys1516¡s.1O2

The public's involvement was focused upon the environmental effects and
social implications of the Columbia River Project. These concerns included

flooding of lands and the relocation of some individuals. As John Krutilla
commented: " The Columbia River does more than simply have the attributes

for hydro-electric power. It also supports fishing and suppiies water to more
arid areas in the Columbia River basin...." 1o3 It is of interest to note that the
High Arrow dam alone would cause land tg be abandoned and flooded that
equaled twice the entire area now planted to

fruit trees in the Okanagan

Valley.lo+ This was equivalent to 23,ooo acres of land. one citizen,

N'lr. Spicer,

voiced his concerns in the following way on this issue:
And we know at least 4O,OOO acres is going to
be flooded, and a lot more is going to be cut off.
Everybody thinks that the Okanagan tree fruit
is something terrific, yet we are going to put
out of action twice that amount of land, and it
makes one ¡¡itr¡.1o5

Donald Waterfield was one person who actively crusaded against such things
as the Arrow Dam. He noted the following people who gave endless advice and

support to the residents that were going to be affected by the project:

With a Bartholomew I an engineer opposed to
the projectl analysis to substantiate our
otherwise unauthoritative and pathetic letters,
we found friends: Gener¿l McNaughton I a
Canadian member of the lnternational Joint
Commission's Study Board for the Columbia Riverl
wrote us many letters; one of the technical advisors
.
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to Canada's Treat' negotiators, Larrat Higgins,
was contacted, editors of engineering magazines
including Mr. Ripley of the Engineering and
Construction Record came in on our side. The
C.B.C. put us on the national ¡stw6¡¡....106

After ratification of the Treaty, meetings and hearings were also held

in Ottawa in front of the Standing Committee on External Affairs ( April 7- May

27, 7964). It was here that

the Treaty and Protocol were reviewed in detaÌì.

one of the recommendations of the committee was that:

Following the presentation of the Secretary of
for Erternal Affairs, witnesses will be
heard in the following order:
State

a) Federal government experts in the fields;
b) British Columbia government representatives;
c) ceneral A.G.L. McNaughton;

d)

Leading engineering firms which have made
studies relevant to the question;
e) kpert witnesses on specific points;
f) Local points of v¡s\¡v.1o7

Interestingly, local points of view, which could rnclude concerned citizens
and groups, were the last on the list of people to be heard in Ottawa. AIso of

interest to note is the positive point of view that federal government members
on this committee held with regard to the Columbia River Treaty. As the
Honourabe Paul Martin stated:

In rny judgement the Treaty and protocol represent
the best possible arrangement for Canada's point of
view. I believe that this agreement - this
arftrngement - will serve well the national interest.
At the same time I think it is impoftant to emphasize
that is reflects the wishes of the province of
British Columbia where the river is located. lt is also
far better for Canada than anything we could do on
our own without Unìted States co-operation, In fact,
one engineering report after another has indicated
that without co-opeErtion from the United States, the
economics of developing the Canadian stretch of the
Columbia would be doubtful indeed.l08

.

if¡l'
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It was into such an environment that the various local points of view were
introduced. Local points of view not only had to deal with the

al

ready formed

decision of most committee members, but they lvere, as noted, the last to be
heard on the agenda of this Standing Committee.
Such public hearings, (which took place after ratification in Ottawa)
appear to have had

little if any impact on the plans for the development of

the

Columbia River. Indeed, the panel that was hearing the various citizens and
groups continued to enthusiastically promote the Columbia River Treaty and

its development.
The value of the land to be flooded has also been
discussed previously, and while the _Government
fully recognizes the personal problems inherent
in any such flooding and sympathizes with those
affected who may not wish to be relocated, the
essential and immense economic benefit made
possible.,. cannot be denied. To view it otherwise
would mean that the benefits of Columbia River
development to the province of British Columbia
and to the nation as a whole, should risk being
le5¡.109

At the end of the hearings in Ottawa, in general brief terms, the Columbia
River Treaty:

.,.provides for the construction in Canada of
storage projects to provide 15.5 million acrefeet of Canadian storage to be used largely for
power and flood control objectives in the
downstream reaches in the United States. In
a(change, Canada received a share of the
increase in power produced by United States
generating plants benefitting from canadian.
stream regulations, and also a sum intended to
represent one-half the value of the flood
damage reduction the reservoirs would
achieve for the critical floodplain area in the
United States. In addition, a transboundary
storage project was agreed to, with the dam site

l:,::::lij:
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in the United States and the reservoir headwaters
extending 42 miles into the provÍnce of British

Columbia in Canada. For the latter project, each
country agreed to bear the cost associated wíth the
construction of the faciliry in its own country in
exchange for the benefits which accrued within
its own reaches of the river.l lo
The Columbia River Treaty provides an illustration of federal

involvement in water resources for hydro-electric power development,

strictly motivated by economic factors. Although other concerns were voiced
at the provincial and national level,

it

was the federal govemment's policy

decision to promote and promulgate the Treaty as

it

was perceived that

development would create great economic benefits for the country. The

federal government simply decided that water resource management should
not stand in the way of the country's economic growth.
The Columbia River Treaty allows one to perceive that thå policy

community in relation to this federâl decislon, was indeed growing in its
number of actors in both the sub-government and the attentive public. The
federal government's policy decision to promote the Columbia River Treaty led

to the involvement of the following actors: the Cabinet, with its decision to
promote the Treaty and Acts such as the National Power Policy, the province

of British Columbia, B.C. Hydro, the International Joint Commission and study

board, the United States engineers, and the United States government. The
attentive public was made up of a group of people who were voicing their
concerns

in the public hearings and through the media in the hopes of

altering the policy direction of the government. These included concerned
citizens from areas such as Arrow lakes, the media, and individuals \¡/ith
expertise ìn certain areas who provìded the attentive public with guidance. ,l.i
one point during the Columbia River Treaty discussions, British Columbia was
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at odds with the federal government over the right to sell power to the United
States. A form of bargaining took place and a compromise was reached,
namely the National Porver

Act. This provision put both

levels of government

on the same side, in opposition to the attentive public. Another indication of

the grolving sÌze of the attentive public is the notion that public heanngs
were held

in Ottawa. Although the attentive public were able to voice their

concerns through the utilization of public hearings, the policy goal of the

federal government won

out, and the Columbia

River Treaty went ahead. Note

however, that for the first time in federal water policy evolution there was a
clearly apparent attentive public determined to try to influence outcomes.
This was the first clear indicatlon of what was to come in the area of water

policy, foreshadowing the Manitoba and Saskatchewan experiences.

4l

3)

SOCIAL/ENVIRONMENTAL CONCERNS ASSOCIATED WITH ECONOMIC

GAIN: THE CHURCHILL RIVER

DIVERSION AND LAKE WINNIPEG

REGUIj,TION

Along with developments such as the Columbia R-lver Treaty, ìt becomes
possible to perceive a new trend emerging in society. Both the attentive

public ( as evidenced by such things as the pubiìc hearings for the Columbia
River Treaty) and the sub- government itself became increasingly concerned
about the environmental effects and social implications of resource

development. As one environmentalìst has stated:

.

Not only are lve growing faster and using things
up more swiftly, say the prophets, but we are
ciowding other species out of their niches. We
are slashing down forests, floodìng river vaileys,
putting every possible bit of land into cultivation,
and inadvertently creating deserts. Furthermore,
we are poisoning our environment with our
wastes; in many ¿[e¿Ls the air is unhealthy to
breathe, the water ìs unhealthy to drink, and
our food may be contaminated,...At the same time
that humans rejoÍce and feel proud of their ability
to dominate nature, there are nagging doubts
that we may not be on the right road to high
quality life'111

In response to such concerns, society began to question the environmental
effects resulting from the utilization of water for purposes such as irrigation

and hydro-electric power development. These concerns began to escalate and

:.ì,::ìi:.'i
:.r:.r.:-: ,r:

as a

result, people began to form environmental groups ( interest groups) in

order to have their concerns heard by the government. Beginning in the
mid-196O's, "...environmentalists have urged people to question proposed
technological 'advances.' Technology can bring evil as well as good."112

12

As a result of such concerns on the part of Canadian citizens,

provincial and federal governments began to initiate co-operative programs
concerning the environmen¡.113 ¡¡ ',vould appear that for the first time,
resources such as water were recognized as being essential and in dire need of
proper management. As Peter Pearse has observed:
A new relationship of Canadians and their
environment was coming and, for better or
worse, through conflict and compromise,
water management was to be profoundly
affected bY i¡. r r+
Such recognition and the knowledge of

still further water developments,

coupled with the inevitable conflicts amongst water-users and government

authorities, ailowed the federal government to become more actively involved
in \,vater management. This active role was finally reflected in certain federal
policies that were airned specifically toward improved water management and
use. One such piece of legislation appeared in 197O: the Canada Water Act.
This

Act,

"...provìdes for federal-provincial consultatìon and agreements for

comprehensive water basin planning and for the designation of water qualiry

management areas."

1

15 However, jurisdictional conflicts

were

still eùdent.

Concern over the Canada Water Act also tended to
be concentrated on the legitimacy of federal
jurisdiction. Expressed very simply it was argued
that water is a resource, that resources are
matters within provincial jurisdiction, and
that the Canada Water Act therefore represents
an invasion of provincial iurisdiction by the

federal govern¡¡s¡¡.1

16

In 1971, the feder¿l govemment created the department of
Environment Canada. This department was created in what may be called a
reaction to sociery's need to have the government ensure the proper
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management and development of the country's renewable and non-renewable

resources. Part of this department's responsibility was to develop and
coordinate programs geared towards environmental protection.

117

Environment Canada started with many initiatives on which to base its
operations:
Assess and control the environmental impact
of large scale development. The focus will be
on major changes in land and water use

:

:

:::-:

'

,i..r,:::..::

related to industrial enterprises, river
diversions, construction of dams....1 18

i;i:ì¡i
such polÌcy innovatlons as rhese reflecred both the general public's and

the

federal government's perception of water as being a significant part of the
environment

,

as distinct from being only a resource facilitating

development. It is of interest to note that desplte the emergence of this view

the
water power

within the federal government, Ìnvestigations continued by both
provincial and federal governments with respect to potential

developments.l 19 These investigations, however, neglected to take

l

i
i

environmental and associated social concerns into account; rather they

of
such things as cheap hydro-electric power.lZo One of the key illustrations of
this dual approach by the federal government is the Churchill-Nelson River
continued to focus upon economic development through the e)æloitation

Dversion and Lake Winnipeg Regulation Project in northern Manitoba

During the 196O's, the future energy demands of the province of
Manitoba led the provincial energy

utility,

Manitoba Hydro, to examine

methods of power generation capable of meeting what were expected to be
ever-increasrng rates of energy consumption by Manitobans.

"

By the early

,.,1,.,

,

'',;'..

,

: ':'::'
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1960's, Hydro was faced with the basic policy deqsion of rvhether to proceed
with thermal-generation facilities in the southern part of the province, or to
base its long term future on the exploitation of hydro-electric potential of its

northern ¡vp¡5." 121 By the end of the decade the decislon would be made to
exploit water resources in the north to provide for provincial power
requirements.
The earliest surveys of northern hydraulic power potential occurred in
1947 when Manitoba's water Resources Branch assessed the power potential of
waterways north of lake Winnipeg.122

¡¡i5

suryey was then followed by both

the federal and provincial governments jointly financing "...the Lakes
Winnipeg and Manitoba Board studies which considered appropriate measures

for controlling the waters of takes Winniþeg and Manitoba.'123 ¡¡ should be
noted that:

While the terms of reference of this Board emphasized
the flood control aspects of lake regulation, the
studies included a review of Nelson River power
potentials and suggested that the regulation of outflows
from Lake Winnipeg for power benefit purposes would
become economic within the following decades.124
The Board provided its report in June, 1958.

In 1.963 the federal and provincial governments again initiated a joint

study "...under the auspices of the Nelson River Programming Board

(

NRPB).

The NRPB investigated the power potential of the Nelson River and considered
the merits of diverting a substantial portion of the flows from the Churchill
River via the ldat and Burntwood Rivers into the Lower Nelson River to
augment the power potential of sites at Kettle Rapids, and downstream." 125
(See

figure

2, p.451 Ultimately, in 1965 the NRPB recommended

the following

proposals: an 855 megawatt hydro€lectric development to be built on the
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Lower Nelson Rrver at Kettle Rapids; a flow diversion channel be constructed

for water from the Churchill River via the Rat and Burntwood rivers into Split
Lake; a control structure to be located at the outflow point of Lake Winnipeg;
and that a high voltage direct current transmission line be constructed to

take
.]

power from Kettle Rapids to southern lv{6i¡66¿. 126
By 1966, the federal government agreed to fi nance and construct

",..the first stage of a high voltage transmission link betlveen the Lower

and
a,;

rhe Kettle Generating 51¿1¡q¡.rr127 Further federal activity followed this

agreementwheninL967"AtomicE1ergyofCanada,onbehalfofthe
Government of Canada, initiated design and construction of the first bipole of
the 450 kV D.C. transmission ii¡s." 128 The direct current (D.C.) transmission

line was the first long distance high voltage D.C. transmission line in Canada,
following a

9OO

km route south towards Winnipeg. The experimental nature

and possibilities associated with

it,

such as inexpensive transportation of

importance
This federal activity closely paralleled,

ì

electrlc power over long distances, were considered to be of great
and benefit to the whole of Canada.lzg

i
l

i

if not initiated, a decision by Manitoba Hydro to proceed with the construction
of the Kettle generating

i

s¡¿¡16¡¡.13 o
.:.

In terms of the entire northern Manitoba power development, the

Final

Report ( December, L979\ of the Commission of Inquiry into Manitoba Hydro

captured the extent of that development when

it

observed:

The decade from 1969-70 to the present has been
a period of rapid expansìon for Hydro involving
ìnvestments and commitments to generating
facilities and regulation works totalling some
$1.7 billion. When on-going construction is
completed in 198O, installed capacity will have
increased by some 14O percent to nearly 4OOO MW
capability available in 197o.13 r

,l

1
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Ultimately, hydro-electric power development in northern Manitoba
would involve tlvo related projects: the Churchill River Diversion and the
take Winnipeg Reguiation Project. ( For the balance of this paper, the two
projects wrll be referred to as the 'project', as many writers have tended to

combine them together when writing about northern Manitoba hydro-electric
power development.) The focus of both of these developments was to increase

and control water flows in the Nelson River to facilitate increased economic

viability of power plants on that river. The recommendations promoted by the
NRPB

in 1965 were, to a large part, followed during the

197O's.

To appreciate the focus upon and reasons for hydro-electric
development upon the Nelson River, one must bear in mind

that

"...the Nelson

River basin, covering an area of 1,O7O,OOO square kilometers (km2), is one of

the major drainage areas in North Americâ. It stretches from the foothills of
the Rockies to within 1.9 km of Lake Superior." 132 41¡ of the water draining

from this basin emptìes into tâke Winnipeg, which is the "...13th largest lake

ìn the world and seventh iargest in North America, [it] collects all the runoff
water from'this vast territory.' 133 The Nelson River is the longest river in
Manitoba and flows approximately 4OO miles before emptying into Hudson

Bay.13+ The logic inherent in regulating flows from Lake winnipeg is
inescapable

in terms of providing waters for hydro-electric

power generating

plants on the Nelson River.
As for the Churchill River, the motive inherent in diverting its flows

into the Nelson River system may be found in the following statistic: "'..the
basin drained by the Churchill River has an area of 284,000 km2 and also has

its headwaters ¡n 416s¡¡¿." 135 The size of this ríver alone, and the amount of
water travelling along its path, made

it

a prime candidate for river diversion

to increase hydro-electric power capabilities. As well as lake Winnipeg
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waters, the flows from the Churchill River were to be diverted to serv'ice the
demands of hydro-electric power plants on the Nelson River.

Initially,

development in northern Manitoba focussed primarily upon a

diversion of the Churchill River waters with the regulation of Lake

winnipeg

i.:i.,=,

to follow at a later date. " In 1968/69 Hydro recommended, and the Weir

Govemment accepted, a scheme for a high level, high capacity diversion of

theChurchillRiVerviatheRat-BurntwoodRiVerSyStemintÔtheNelsonRiVer.
Because

of public perceptjons of the social and environmental effects,.

opposition and controversy ¡s5r¡¡¡s¿." 136 With the attentive public

growing,

l

society was slowly becoming aware of the negative impacts of hydro-electric

deveiopment, which included such things as the diverting of waters and
massive flooding of lands. As a result of such pubiic concerns,
necessary

it

was

for the planners to return to their drawing boards. By 1970, both

the Schreyer Government and Manitoba Hydro promoted a ptan to regulate the
flows of lake Winnipeg

by

L974. This undertaking was to be followed by a

low

level diversion of the Churchill River. Again, controversy arose and public

opposition still remained on matters involving the environmental and

social

i
Ì

d

implications of this project. As well, the economics of the project were being
questioned:

't'l:¡'t'l
The crux of the latter issue was that a
low level CRD lchurchill River Diversion] whìch
afforded opportunities for developing generating
stations on the Burntwood River route, would
enabie Manitoba to defer take Winnipeg Regulation
indefinitely. The cost of the LWR [Lake WinnipeC
Regulationl project including the Jenpeg Generating
Staiion added in 1,971, is now expected to total'at
least $315 million as against the original estimate
of $5O million for regulation works and $55 million
for the power facilities.
Development of a modified CRD project was
commenced in 1973 and completed in 1977. Against
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t]ne L972 estimate of $1O9 million, final costs have
totalled about $226 million. The prolonged negotlations
over mitigation requirements and cömpensation
leading to settlements with individuals and
communities at Southern Indian Lake (SIL) and
along the Burntlvood River have been a matter of
widespread public concern.

No generating statÌons were built on the
Burntwood River but large sums were spent on
generation facilities at Jenpeg and at Long Spruce.
The latter station, located on the Lower Nelson
River was committed in 1972 at an estimated cost of
5448 million and had recently been completed at a
cost of

$ 5OS

million.

Controversy continued throughout the development
of these projects: the critics asserted and the
proponents denied that the sequence followed has
resulted in large losses to Hydro and to the people
6¡ ¡4¿¡i1q6¿.13

7

As construction of the project proceeded, tlvo control structures were
set 1n place: one at the outlet of South lndian take and the other on the Rat

fuvs¡,138 Each dam was to aid in the control of the amount of water being
diverted from the Churchill River. As for the Lake Winnipeg Regulation
project, it was expected to flood approximately

528,OOO acres

of land in

northern ¡4¿¡¡¡66¿,139

Underlying and fueling hydro-electric power development in northern
Manitoba were the recommendations of the federal-provincial

NRPB.

Development in the north satisfied the requirements and goals of both levels

of government and the power

utility.

utiliry, support for such development

From the perspective of the power
a¡ose from a concern that provincial

power supplies wouÌd not keep pace with the demands of a growing population.

The Province's interest in such development seems to have involved utilizing

hydro projects as a means of "opening-up" northern Manitoba. The federal
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government's interest
l

I

in the project centered upon the national

economic

Uenefits to be gained from power 5¿165.140

With respect to such development initiatives, one author has observed:
The governments of both Manitoba and Canada
saw the valuable contribution that extensive
developments would have. The sale of export
power was par?mount in the minds of many, not
only to offset the costs but also to improve Canada's
position rn the balance of trade with the United
States. Furthermore it was widely believed that
the product of development would be cheap
electricity for all Manitobans,..industry and
consumers alike would 6s¡sf¡1.141
Manitoba Hydro was also forthright with respect to its objective to promote

hydro-electnc projects:
Hydro's mandate is to provide power and
energy to the Province's consumers in
terms of economically effìcient objectives.l42
:

With both levels of government focusing upon the economic benefits

i

of

i

the project, federal involvement in a high-voltage direct current (HVDC)
transmission line is understandable in the context of a traditional
development poiicy. The transmission line was

to,

..:,:.,

and does, "...provide for the

transmission of Lower Nelson power to southern Manitoba....Dc
was selected over

AC, because power

pro-

transmission

or,

losses over long distances are less and the

cost of a DC line is about tlvo-thirds that of an AC line.n143 In actively assisting

in improving thè viability of northern power generation by increasing
transmission technology and infrastructure, federal authorjties

assisted

L

-

::':'

Manitoba Hydro in carrying out its development plans. It should be noted that

with respect to the HVDC developments, " Hydro now operates this facility and
makes annual payments to amortize its cost over a period of 45 yea¡5." 144

''
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The momentum towards "opening-up" northern Manitoba for resource
development remained an unquestioned objective of aìl the levels of
government during the 196o's. As one commentator has noted:

...our concern is not just with resources alone,
but with resources in relation to capital and
labour, and our complex institutions as they
all, in turn, relate to the objectives of growth....
We must be able to turn resources into income
and employment opportunities. 145

In many ways the activities of governments in responding to the initiatives of
Manitoba Hydro reflected earlier activities in the settlement of the Canadìan
\,vest. Government involvement was necessary

in terms of the capital required

to initiate developments which would ultimately cost taxpayers billions of
¿q¡1¿¡s.146 The logic behind such involvement on the part of the federal

government was simply that the benefits of development projects in terms of
jobs and economics would outweigh the debt burden placed upon the country.
The "northern" vision of Canada which captured
the public imagination arid support in the 195O's
and which was reflected in reshaping government
structure was linked closely with northern resource
development. ...Development was seen as impoftant
in offsetting some of the increasing government
expenditures in the North, and also in providing
employment opportunities for northerners.l4T

Additionally, the appeal of the North as something akin to a'frontier' appears
to have influenced policy initiatives.l4S In much the same way as the
Canadian government promoted prairìe development as a means of ensuring

continuing Canadian sovereignfy over the west, in the 196O;s Canada focussed
upon developing and populating the north as a means of ensurìng its

jurisdiction in this region. It is noteworthy that in the L99O's, concerns over
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northern sovereignty have continued in the federal government. Over the
intervening decades all that has changed is the definition of 'the North.'
During the 196O's 'the North' involved the upper areas of the provinces. By
the closing decade of the twentieth century, Ít was placed in the minds of
bureaucrats as being in the arctic region5.149

These prodevelopment policies of the federal government, however,

did not reflect nor keep pace with changing social values respecting the
environment. These changing social values became increasingly evident
dunng the late 1,960's and early 197O's. As a reflection of a general societal
reconsideration of traditional values, society began to consider the darker side

of progress and its potential negative impacts upoir the environment and
social groups. The simple fact was that while human intervention in the

environment may have had economic spin offs which benefited the monetary
interests of the country; in the view of an ever increasing number of

individuals, the benefits of such ìntervention were shortlived and
insufficient in that certain forms of development ìrreparably harmed the
environment. Such general societal concerns about the negatìve
environmental and social impacts of development inevitably focused upon the
proposed hydro-€lectric power development in northern Manitoba.
Reflecting this increasing societal unease over the proposed power
development is the 1973 pubìication The Destruction of Manitoba's Last Great

River. by R Newbury and G. Malaher. The authors observe:
Whether or not this enonnous proposed scheme
should become fact is a question that has beleaguered
the present government as well as former governments
of Manitoba. These governments have doggedly
backed Manitoba Hydro's diversion plans, even though
there is no doubt that the scheme could create a
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nightmare for many other human and resource
values in the region. The essential question is: Is the
power that would be generated really worth more to
Manitobans and to Canada than the many vaiues that
would be compromised or destroyed? The utilization of
an entire river by diversion rather than in steps or
stages aiong its own channel has never been done
before in Manitoba, or anyrvhere s15s i¡ ç¿¡¿¿¿.150
In terms of regional resource and human vaiues, a view developed that
the project would have many diverse and unforeseen consequences. Initial
plans for a high level diversion of the Churchill River, and corresponding

high water levels to Southern Indian take, led to controversy. As a result of
this controversy, and the potential impacts on the community of South Indian
Lake, the levels of flow were ultimately reduced by the completion of the

Churchill River Diversion Project. Note, ltowever, that once the diversion
was implemented, water levels on Southern lndian take were raised over

three meters.151 This increase in water levels necessitated "...the relocation
of only half of the community of South Indian take. Nonetheless, over

1,5OO

square kilometers of boreal forest was flooded in an area of recognized

ecological fragility." 152 The actual relocation of half of a community was in

itself a significant undertaking and was achieved at a significant cost to the
community.
During the early stages of the project, however, great uncertainty
over what was being planned and over potential project impacts fueled

northern concerns, especially at South Indian l.ake.
the hydro scheme reached South Indian

" InevÍtably,

rumours of

lake, where the people formed an ad

hoc flood committee to begin discussions amongst themselves. But virtually

nothing was known about the project, and the committee was largely inactive

until the spring of 1968."

1s3
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The environmental consequences of the river diversìon and water
impoundment were not entirely unknown when the project was being refined
and developed at its planning stage. However, the extent of impacts and their
effect upon local economies and social structures were not clearly understood

or apprecÍated. Prior to hydro-electric development, the Churchill River
provided local resrdents

with

"...a stable local economy based on fish,

fur,

and

game animals, the Churchill provides a habitat lor a significant portion of the

northern lvlanitoba waterfowl population.u 154 As to pre-proiect social

stability, Newbury and Malaher observe:
That residents do not want the hydro project,
spurn the idea of "compensation," and have
pride in the existing commupify is evidenced
by statements of tlvo oldtimers quoted in the
Winnioes Free Press and the Winnipes Tribune.
....the manager of the Hudson Bay store went on a
fishing trip and forgot to lock the door. ln fact it
was wide open, Yet during the three days he was
gone not one person walked into that store. You
can leave a boat and motor anywhere and be certain
no one will touch it.
A year ago, the RC.M.P. built a jail at South lndian
take. So far it has yet to have a single ìnmate and
no one wants the distinction of being the first
person in the community to be locked up.

The reason I am writing this letter is that I hope
you will print it so that the people down south
will realize what is about to take place at South
Indìan take; and why we, the residents, are
one hundred percent against it.155
As the power development was launched in the late l-96o's,

envìronmental concerns and issues respecting the rights of local residents in
northern Manitoba were to merge

¿Ls

an issue in the attentive public and form

the basis of opposition to this development. One of Manitoba Hydro's Assistant
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General Managers captured the core of what fueled the opposition movement
when he observed

that '...the

people of South Indian Lake would be making a

sacrifice for the rest of the people of Manitoba."156 Thç necessity of this
sacnfice was to be economic gain in the southern portion of the province; the
need for any development and sacrifices by local residents were questions that

were left unanswered by the power

utility and governments.

Initially, the focal point for opposition to the development

was the

community of South Indian Lake. South Indian lake was deemed to be one of
the most potentially environmentally harmed areas of the diversion.157 These

potential impacts were related to the effects of flooding, such as: "...the loss of
forested areas and marshes ( wild animal habitat and trapping grounds) and
-The
community's flood
changes in the pattern of commercial fishìng." 15s

committee retained legal counsel who began preparation of the case opposing

this development. Such an endeavor was made difficult by a lack of

information from the power uti1ity.159 During 1968, the efforts of the
community's legal counsel were "...greatly facilitated by the federal Indian
Affairs Development Officer, Oscar Blackbur¡....lndeed, ìn his active support

for the community, he frequently risked reprimand from his superio¡s."

160

By 1969 public hearìngs were taking place as part of the project's
approval process pursuant to The Water Power Act.161 At this time " Manitoba
Hydro officially tabled their compensation package for the community...'
Among other things, the Manitoba government through Manitoba Hydro,
agreed to provide: new docking facilities, replacement of fish camps;

reimbursement for the cost of relocati6¡...." 162 The commuhity's position, as
set down by legal counsel was simply:
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We are irrevocably committed to the proposition
that the fundamental requirements and
protection of the human resources represented
by the people of South Indian lake and Pickerel
Narrows-as individuals, families, and as

communities-must at all times remain paramount
and never be sacrificed to the expediency of
electric power require¡¡sn15.163

The hearlngs did not go well for Manitoba Hydro's application. The

hearings, which were held in Winnipeg, did succeed in generating public
interest and support for South Indian take's position.164 To further
complicate matters, legal proceedings were commenced to prevent a licence
I

from being ìssued to Manitoba Hydro. Yet "...despite the tremendous
opposition to the project, and the threat of an injunction, Manitoba Hydro
began to call for tenders for construction. Furthermore, Hydro, chairman Bill
Fallis made

it clear that, having already spent more than $4 million on design'

Hydro was beyond the point of no return." 165 There simply was no choice

from the perspective of Manitoba Hydro except to go forward in the pursuit of

its development projects in northern þt¿¡1i¡6þ¿.166
A change in government as a result of a June, 1.969 election brought
some hope that the opposition to the proiect would succeed. Unfortunately for

the opposition, "...the government announced

that,

r¿ther than reject the

whole concept of diverting the Churchitl River, they would go ahead with a

new'low-level diversion' of Southern lndian Lake that would flood the lake
only three to five meters instead of fs¡.n 167 From l.969 to L972, when an

official decision was made by the government to proceed with the diversion,

little activity by the opposition was evident as "...in the absence of the ofTicial
decision and public hearings or simìlar forums, their input was not

,ì-:,:ì1:-.::
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accommodated.r' 168 Even with the attentive public growing in size, it still lvas

not possible for them to force their way ínto the sub-government'
By 1972, however, the diversion issue reemerged into the public

domain. The community sought additional allies in its cause and indicated to

provincial authorities that they would seek federal intervention.
On 14 June 1972, Premier Schreyer responded by
letter to the community's lawyers, He stated that
his government had acted responsibly by
rejecting the high-level diversion in favour of
low-level diversion and a new plan for the
regulation of take Winnipeg. Further, he warned
the lawyers that they should not expect any
assistance from the federal Minister of the
Environment, Jack Davis:

.
.

Mr.

" In that connection, I note that there is a hydroelectric project that has beeñ approved by the
government of q[ebec relative to James Bay which
involves the flooding of a territory many times
Iarger in area and involving the dislocation of
community and of hunting, trapping and fishing
for several thoúsand people indigenous to the
area, a problem which in terms of scope and
number is dramatically much greater than what
is involved here. Inasmuch as lv1r. Davis has not seen
fit to intervene in the project, it is difficult to
understand how he would regard it as possible or
fair to do so in the case of the Nelson River-a project
which, when entered upon, wzrs carried forward
under the aegis of a Canada-Manitoba agreement
which postulated, among other things, regulation
of lake Winnipeg and the diversion of waters of the
Churchill ¡ivs¡." 169

Schreyer's forecast of the federal position was correct given the

prodevelopment policies being pursued by all levels of government at this

time. While the federal govemment proved to be aware of the circumstances
surrounding the project,

it

was not prepared to address the concerns of the

residents of the South Indian lake area. The Minister of the Environment,
Jack Davis simply responded:
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Perhaps in the view of these effects, consideratìon
should be given to altering the construction
time-table to enable our important joìnt studies
under the Manitoba{anada Agreement to be
completed before the diversion of the Churchill
River is ¡¡¿¿s.170
Such comments could be considered as an indication of the lack of significance

that the federal government attached to the project's environmental effects.
Both the provincral and federal governments, however, had to react

positively to the growing opposition to the development scheme.

" In an effort to stem the tide of criticism

against the project, the Manitoba

government announced the signing of an agreement with the federal
government to establish a study board to,examine -the likely effect of the

diversion of the Churchill River and the regulation of Lake Winnipeg."171
This was named the take Winnipeg, Churchill and Nelson Rivers Study Board.

Ironically, by the time the Study Board completed its investigatìons of the
ì

development, a great deal of the proj ect would be complete or nearing
com

pletion.
While communìty requests to the federal Environment Minister were

not to result in any positive action on behalf of community residents, the
presence of a targe Native population vìrtually ensured the involvement of

the Department of Indian Affairs and Northern Development' The Department

of Indian Affairs and Northern Development ( hereinafter referred to

as

simply the Department of Indian Affairs or DIAND) became involved in the
southern Indian Lake controversy as ,'...many of the residents of south Indian
Lake were treaty Indians

with status under the Indian Act, and therefore the

responsibility of the federal government." 172 Following initial requests for
intervention by the communìty's legal counsel, however, the Minister of
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Indian Affairs did not immediately react to their çoncerns. This prompted the

following response from the community's lar+'yer:
It is absolutely beyond my comprehension as to
why the people in Ottawa are taking such a
namby-pamby attitude towards this matter. There
is no doubt in my mind whatsoever that the issuance
of the Licence by the Province of Manitoba to Hydro
was in absolute contravention of the letter and spint
of the Canada-Manitoba Study Agreement entered into
on the 24th of August, 1-971.... Not only is there an
unwarranted, unbelievable rape of our resources, but
a horrible rape of the principles of democracy. I hope
that you will do everything you possibly can to have
the federal government immediately exercise its
responsibilities on this ¡¡¿11s¡.173
Whether the Department of Indìan Affairs should intervene

in

the

controversy surrounding the Churchill River Dversion was the subject of

what one author has described as "wavering" on the pafi of the federal

government.lT4 For while the community of South lndian Lake was populated
by status Indians who fell under the definition of Indians in the federal
Indian

Act,

these persons did not reside on Indian reserves and the legal

obligation of the federai government to them was not ¿t ¿ll ¡lgal'.175
became clear

tt ¡¡

that, for Indian Affairs, intervention on behalf of any

northern Manitoba Indians was contingent upon the project threatening
reserves; Indian 'rights,'

it seemed, were only in effect on reserves. And' of

course, South Indian l¿ke was not

.

¡sssrys.u 176

The nature of the intervention sought by the South Indian take
community was funding for its court challenge to the project. Despite a lack of

funding, an injunction was sought in Q]leen's Bench and was not
successful.177 As the author James B' Waldram observed: " Without Jean
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Chretien's help, the legal case seemed to be spinning its wheels."178 In the

end, the communify's court challenge would collapse.
The challenge mounted by the community of South Indían take proved

to be of value to other northern communities in that

it highlighted potentially

damaging environmental consequences of the project. Certain Native
communities in the north had come to realize that they too were likely to be
affected by the project. As a result of such concerns, the Indian Reserves of
Nelson House, Spiit lake, York landing, Norway House and Cross

[ake, all

situated near bodies of water to be affected by the operation of the project,
began to assemble together as one group and by April of L974, created a

corporation to represent their collective interests and concerns: The
Northern Flood Committps.179 a¡¡r helps to illustrate that the attentive public
was starting to become organized. As a single entity representÍng five Indian

Bands, the Northern Flood Committee demanded compensation and protection

from the activities of both Manitoba Hydro and the Province of Manitoba. A
statement of the objectives of the Northern Flood Committee was issued in L974:

Our major aim... is to fight for justice in the areas
of Treaty rights and to fight for northemers in
areas which do not fall into thìs category but who
will face disruptive and negative effects due to the
Proj ect. Our aim is to try and keep these people united
in their stand against Government and Hydro
encroachments because it is only through strong,
uncompromising unity that gains can be made by us.
We believe that our people in the North have a very
real right to participate in decision-making that
affects them. The purpose of the Flood Committee is
to inform these people in the North as to what is
happening so that they can be better prepared to
take part in some of the decision-making.l8o

l,

Fi'iai5!:"ffi
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*ith

the formation of the Northern Flood Committee, the federal

Department of lndian Affairs finally opted to become involved in the issue of

hydro-electnc power development in northern ¡1¿¡¡¡66¿.181 The federal

,.:,,,¡

government provided financial assistance to the Northern Rood Committee to

..:

actively question and oppose these projects. The Northern Flôôd Commiltee
and rhe Department of Indian Affairs began to feel so strongly about this issue

,.,]
r'

that in 1975 a court injunction was threatened against the project. Federal
lndian Affairs Minister, Judd Buchanan, stated that:
...court action could be undertaken by the
federal government to stop the hydro project
if the Manitoba government doesn't forward
specific informatìon on the impact of flooding
in reserve areas and compensation plans.18z
The provincial government and Manitoba Hydro had yet to release any

pertinent information about the projectrs impacts.
The threat of federal ìntervention

in terms of financing

and

participating in any potential litigation invoìving the proj ect was not lost
upon either Manitoba Hydro or the provincial government. Representatives
of Canada, Manitoba, Manitoba Hydro and the Northern Flood Committee
convened a series of meetings which attempted to negotiate a method of

resolving native concerns respecting the impact of the project upon their

lifestyles.
During these negotiations, the parties were unable to reach an
agreement upon monetary compensation. lnstead, a compromise was reached,

namely the Northern Flood Agreemes¡.l83 a¡is Agreement'is a unique
document in that

it

is not a settlement of a claim or dispute, but r¿ther a series

of initiatives, together with an arbitration mechanism to help resolve
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disputes. As

well,

the Agreement was the vehicle by which Manitoba Hydro

and the Provrnce of Manitoba were able to avoid a federal injunction

restricting or completely stopping development of the project' The Northern
Flood Agreement was signed by the Northern Flood Commìttee, Canada, the
Province of Manitoba and Manitoba Hydro

in

1977.184

The course whìch culminated with the signing of the Northern Flood
Agreement demonstrated an end to 'wavering' by the Department of Indian

Affairs on the Churchill River Dversion and Lake Winnipeg Regulation
Project. The fact that federal lands ( Indian Reserves) would be affected,

if

not peÍnanently flooded, by the development seems to have prompted action
by the Department. This action, when compared to the inaction of the same
Department to the numerous requests for'assistance from South Indian Lake,
was dramatic.

To begin

with, the Department of Indian Affairs "...moved quickly to

support the fledgling NFC. Some resentment must have been felt by the South
Indian l.ake representatives when $65,OOO was quickly made available to the
NFC, along with the promise of technical expertise where possible."185 The
Department also appointed "...a flood ìnformation coordinator to act

¿LS

a

resource person for the NFC. The battle lines were clearly draw¡"'186

During the course of discussions, the Department of Indian Affairs had
to grapple with the argument advanced by Manitoba that the province had the

right to proceed with the project by virtue of the 1966 Federal-Provincial
Agreement. During public hearings

in 1975,

representatives of the

Department of Indian Affairs had an opportunity to go on public record to
address the provincial argument and attempt to rationalize what may best be
described as inconsistent policy directions by Canada:
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The federal Department of lndian Affairs also
offered a submission in which they refuted the
province's argument that the 1966 Canada-Manitoba
agreement imptied federal support for the flooding
of Indìan lands, Under this agreement, Canada was
to absorb the costs of building longdistance
electrical transmission lines, while Manitoba was to
construct the generating plants and related
facilities. However, according to the federal
government, this did not constitute federal
permission to flood Indian lands, and the province
was warned the they " must seek and obtaln prior
approva.l from the federal government before any
flooding of such lands is legally permissible." 18 7
While the Depaftment's submission was correct in that the 1966
Agreement did not constitute a permit to inundate Indian lands, the
submlssion failed to address the simple fact that the policies being pursued by

the Department in opposing the project were inconsistent with federal policies
supporting its initiation and completion.
Despite these inconsistencies, the Department

of Indian Affairs worked

closely with the Northern Flood Committee in a series of negotiations with
Manitoba and Manitoba Hydro. Ultimately, the Northern Flood Agreement was
achieved only after a mediator was appointed by the parties.188 James
Wal

dram described his role:
The task of the mediator, Leon Mitchell, was not an
easy one. The tvvo sides had become firmly entrenched
in their positions and had developed a genuine
distaste for each other. Neither side was in the mood
for congenial discussion. Since all objectivity had
long since been lost, Mitchell was compelled to
investigate the Hydro issues thoroughly on his own.
This he did through small-group meetings with the
various parties involved, and through the commissioning
of a study by a Winnipeg consulting firm. Hoivever,
Manitoba Hydro, disagreeing with the retention of an
external agency, refused to cooperate or provide any
funding for the research. Hydro Chairman Leonard
Bateman directed his staff as follows: " The Government's
position ìs not to be involved with the ...study. Hence, no

r¡riai:Èg
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staff are to provide information to thls group \,vithout
clearance from your office. The guideline to cover
this is to give only that information which you would
give to an ordinary citizen and that which we have
available for the public." Clearly and deliberately
impeding Mitchell's attempts to obtain an accurate
picture of the dispute, Hydro and the government may
have been staliing in hopes that the mediation process
would not be finalized until after the project had been
completed. The NFC itself, and in particular the indìvidual
bands, also had difficulty providing input into the
medration process, particularly in response to the
mediator's request for submission of communiry-based
compensation proposals. The NFC's apparent lack of
progress had even been criticized by the other Indian
bands and members of the Manitoba Indian Brotherhood.
Inexperience plagued all of the Native role players.
Nevertheless, Mitchell persevered.lS9
The mediator, after a great deat of effort, was able to submit a

dÉft

"...to the federal government in September 1976, but it inexplicably failed to
act even though it was a federal government proposal to mediate whìch led to
the draft agreement. The delay caused the NFC to threaten to terminate the

mediation process and resume legal action."190 Eventuaily, a new draft was
deveioped and put forward by the mediator. The reason for the failure of the

federal government to react to the initial draft is not clear in the context of
federal activities during the course of negotiations, as they were active in this
area at the time.

The government of Manitoba "...remained unrepentant to the end...[it]
maintained that Canada was in breach of the 1966 agreement, and that the
federal government's funding of the NFC was delaying the project at great
ìriìr1::l

...:']

expense....The province was a reluctant and embittered partner to the

agreement." 191 The inconsistencies of federal policies appear to have

embittèred provincial representatives.
The Northern Flood Agreement, which was signed in 1-977, has been
described by some observers as a modern-day treaty.lg2 In many ways

it

65

reflects a compromise and an inability by the negotiators to reach any clear
agreements on a diverse number of topics. Given the presence of arbttration

provisions, one may reasonably conclude that the Agreement provides a
method of dispute resolution by an arbirator and that

it

does

not, in and of

itself, resolve matters in dispute.
The Northern Flood Agreement is divided into 25 articles dealing with
diverse issues. Each article may be likened to a chapter in a book and each is

divided into a number of sub-a¡ticÌes. The preamble to the Agreement reflects
the proactive policy of the Department of Indian Affairs during negotiations.

of particular srgnificance are preamble paragraphs (G) and (H) :
G.

Canada, by virtue of its jurisdiction and
responsibility for Indians and lands reserved
for lndians, is committed to playìng an active
role in providing opportunity for the continued
vìability of the communities and, in ¡iarticular
but without limitation, in making available
resources and expertise to the communities in
planning and improving the social and economic
conditions of the communities, and in ensuring
that the special rights of Indians, including those
arìsing from Treaty 5, are adequately protected.
Canada agrees that

H.

it is necessary to coordinate

its normal program responsibilities for the Bands
or the members thereof with the benefits and
measures provided by andlor pursuant to this
Agreement.193

As general policy statements, these preamble paragraphs signiry a new

and, arguably, more

aggressive approach by the Government of Canada to the

problems confronting Indians and their Reserve lands. In the overall context

of the Northern Flood Agreement, these preamble clauses sèt out Canada's

policy of protecting Indian peoples from unrestrained development. As such,
this policy is dramatic as a departure from traditional prodevelopment federal
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initiatives and is inconsistent with.the federal policies which support such
initiatives.
The simple signing of the Northern Flood Agreement, however, did not
end the role of the Northern Flood Committee or that of the participation of

Canada in issues related to the hydro-electric development projects of the
197O's. The disagreements and animosities encountered by the various partìes

to the Agreement have not diminished. Ey the 198O's, over

1OO

arbitration

claims would be filed under the terms of the Northern Flood Agreement. The
.l
:r:J

resolution of these claims would prove to be a very slow and tedious process
r,vhich ìs

still ongoing.194

One final consequence of the Churchill Rìver Diversion and Lake

Winnipeg Regulation project was the appointment of a Commission of lnquiry

into Manitoba Hydro lvhose final report was issued in December, 1979. This
Commission, known as the Tritschler Commission, was a direct result of the
prolonged public debate over the merits of the project.19s The ultimate report
provides a series of findings and recommendations very adverse to Manitoba

Hydro. To Illustrate this point, consider the first recommendation:
!:::. :

:

'

.n,,,.-:

::l

The Commission finds that, in terms of the specific
project and sequence adopted in its generation
expansion progrÌrm since 1970, Hydro has not
followed its mandate to promote economy and
efficiency in the supply and use of electrical
Power'

l:..]

19
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ln ìts lengthy Report, the Commission criticized the manner in which
the project was planned, implemented and carried out by Manitoba Hydro.

With the value of hindsight, the Commission was able to provide many
answers to a variety of questions raised in the late 196O's and early 1.97O's.

Whether these answers would have altered the prodevelopment momentum of
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provincial and federal government policies is at best a matter of conjecture.

' Change' in any form may prove traumatic to individuals,
organizations and, of course, government. In the case of government,
changes

in social values will ultimately result 1n alterations to policy

directions and policy itself. The alterations to policy, however, are not always
adjustments which may be carried out over a short period of time and with few

disruptions. The very size and complexity of the federal government
bureaucracy serves to delay change as various agencies and departments seek

to translate a shift in policy direction into meaningful and workable policies.

It necessarily follows that third parties dealing with the federal bureaucracy
will detect inconsistencies in policy

as one department adjusts more efficiently

to change than another. Of course, they were, foi example, reacting to
different constituencies: the federal government to the Indians to a large
extent and the province of Manitoba to Manitoba interests. This chapter ieads
one to see a further increase

in the number of actors taking place withìn the

policy community. At this time, the policy community has grown to include
even more

ãctors, all of whom interact. The federal government's underlying

policy was still in favour of development; and in the sub-government one can

identify the following actors: Atomic Energy of Canada, the province of
Manitoba, Manitoba Hydro, the Northern Flood Committee, the federal
department of the Environment

( by remaìning silent during the

Project),

and the Department of Indian Affairs and Northern Development opposed to
the policy decision to promote the project due to pressure from the attentive

public. The attentive public had also expanded to include the media" South
Indian take, academics and environmentalists in general. At many times one
can see these actors at odds with each

other. Interestingly, the federal

government had opposing sides in the same policy community, which
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reinforces the notion of a lack of a coherent policy on the part of the federal
government towards water. The Churchill River Dversion and Lake Winnipeg
Regulation Project allow one to see an even larger policy community than was
evident \^¡ith the Columbia River Project. However, even though the attentrve

public had its concerns listened to, the decision on the part of the federal
governm.ent lvas

still to promote development in northern Manitoba, and the

Project was not altered to accomrnodate their concerns. What is clear,

however, is that the pro-development sub-government and attentive public
were strongly challenged. This is even more apparent, and more success is

seen, in the Rafferry-Alameda dispute.
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4l

EIÑ/IRONMENTAL CONCERNS VERSUS ECONOMIC DEVELOPMËNT:

THE RAFFERTY.ALAMEDA PROJECT

It is readily apparent that during the Churchill River Diversion and
Lake Winnipeg Regulation Project, environmentai concerns were indeed

becoming an issue within the federal government. Interestingly, a major
federal initiative established through an Order in Council in 1,973 and amended

in 1977 was the federal Environmental
(EARP)

Assessment and Revrew Process

197 This process was to provrde a means of determining the potentiai

environmental impacts of all federal projects and activities. In 1984, a new
Order in Council replaced the earlier 1.973 and 1977 decisions. This new Order

in Council took the form of a guideline and, as such, was therefore recognized
within the federal system as being a federal government policy'198
The new guidelines order describes EARP as a
self-assessment process, under which an initiating
department shall as early in the planning stages as
possible and before irrevocable decisions are taken,
ensure that the environmental implications of
all proposals for which it is the decision-making
authority are fully considered. 199
Some examples of activities

for which these guidelines were to be applied

include "....water management projects involving dams, dykes, diversions or
related activitis5.' 2oo

At the time of the original promulgation of EARP, little attention was
paid to

it within the government. However,

EARP

is, with hindsight, an

important policy innovation initiated by the federal government. Under
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EARP, Environment Canada has identified six areas to be of major concern

when development projects are being considered:

EARP

transboundary water issues arising from Canada's
obligations under Canadalu.S. treaties andlor related
to the protection of the interests of downstream users;
protection of migratory birds and their habitats;
protectíon of fish and fish habitat;
federal lands;
protection of rare and endangered species and their

habitat; and
protection of navigable ¡¡¿¡srs.2o

is, therefore, in existence to ensure

1

that any projects, either federal or

in areas of federal responsÌbility, that may have environmental

consequences

"...undergo assessment early in their pianning stages to ensure that

environmental effects and implicalions are taken ¡¡¡6 ¿66e¡¡¡."2o2

Interestingly, the federal positlon with respect to
EARP process was

EARP

in 1984 was that the

not regarded as a firm federal law that had to be adhered to

with respect to the environment, but merely a guideline to be followed.
Further to and of importance in demonstrating an apparent shift on the

part of the federal government towards environmental concerns was a federal
inquiry into water management. In 1985, a federal report entitled Currents of
Chanqe.2o3 was published by the Inquiry on Federal water Policy which was
appointed in January, 1,984 by the Minister of the Environment. This report
investigated the various aspects that should be considered in an up to date,
coherent federal water policy. The overall purpose of the report was to help
:::::: ::ri i

clarify the role of the federal government in water management.zo4 As the
report asserts, "...present arrangements appear to many observers

as

incoherent, confusing and vagus."205 This federal investigation attempted to
gain insight into the various responsi bilities of the federal government with

7t
respect to water.

lt concluded that there was a need for the federal

government to establish principles upon which policies could be 6¡i1¡.206

¡

also pointed out that there lvas a need for the federal government to be an

active particlpant in water management, and not to leave

responsibilities with the provincial

such

,,..,

governments.2OT

Our ultimate objective was to provide for a federal
water policy that will ensure Canadians suffÌcient
safe wàter io sustain their physical, economic,
and social well-being.2o8
,,'.1,'

Although the Inquiry recognized that potential economic

and

environmental conflicts exist in water development, a satisfactory solutlon to
this situation could not be reached.
...evidence is accumulating that water developments
are providing benefits that are something less than
promised, that those benefits are temporary, usually
very eKpensive, and are achieved at a cost of social
and environmental repercussions far beyond what
was expected.2o9

More co-operative joint participation between the federal government and the
provinces was also called for by the lnquiry.
Also of interest is the report, " water: 2ç26"210 published in 1987,

which promoted the use of environmental assessments to be utilized "...so that

potential adverse environmental and socio-economic consequences can be

identified before implemsnl¿¡ie¡."211 It did not state, however, what would
be done

if any adverse effects

were found.

By observing the last three decades,

it

becomes possible to perceive a

shift occurrìng in feder¿l government policies on water and the environment.
As noted previously, the early l-96o's saw the attentive public increase greatly,

i':t:::

'ry
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expressing concern about the environment and the beginnings of a

government response this concern. Presumably, this shift was an indication

that the federal government had finally decided to depart from a solely
economic development

policy, and instead, had begun to consider

environmental concerns associated with development.
Thrs is evident from the policies put forward during this time period.
Such policy innovations and changes

in relation to environmental concerns

associated with development, however, did not deter the federal government

from pursuing development strictly for economic gatns. The environment, it
would appear, was not a priority on the list of federal governmental concerns
and objectives. Although earlier investigations into proposed water projects
took place within the federal government administration, such studies still
neglected to take environmental concerns into account. More accurately,

investigations into potential environmental impacts of development were
being undertaken at the same time as a project was being developed and

constructed. Thus, any environmental impacts were in fact occurring as they
were being forecast in studies. Even with the policy shift towards an

environmental emphasis,

it would

appear that the federal government was

still placing economic development ahead of environmental concems' The
environmental policies that were implemented in relation to such resources

as

water may be deemed to be " windowdressing." It was simply a process that
was utilized to appease the public and its concerns. This is illustrated by an

examination of the Rafferty-Alameda Project. What is important to realize in

relation to this Project is the role that the courts, at the behest of various

parties, mainly those in the attentive public, played as conflicts arose
between societal objectives and the federal governmentrs seemingly

contradictory goals.
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In democratic societies the courts play a role in altering societal trends
and assisting in the disposition of contentious issues. The nature of the
Canadian court system is such that

it may be characterized

as an adversarial

process involving two competing parties advancing conflicting objectives for

resolution by a third party. The ments of an adversarial court system have

traditionally been the subject of intense debate. Whether 'justice' is served by
our court system

is, in the writer's opinion, a subjective assessment.

Objectively, however, the impact of court decisions upon the country cannot
be denied. Whether court decisions are seen as right or wrong, they

inevitably affect all aspects of Canadian life.
The courts provide one avenue for citizens, who are dissatísfied with

the course set by an incumbent government, to confront the objectives of that
government and its wrious policy makers. From the advent of the 1982

Constitution

Act,

Canadians ( in a manner, in this writer's opinion,

remarkably similar to Americans) have become increasingly sensitized to the
rights that they possess by law. Further, there has emerged a realization on
the part of Canadians of their ability to use the courts to bring about

restrictions of government activities in those areas in which the views of
citizens run counter to government aims. As such, the canadian court system
has become a major policy actor by providing citizens with both a forum for

their views and, in cases where citizens are successful litigants'
theoretically a mechanism for the enforcement of successful decisions. It was,

with the aid of hìndsight, inevitable that the courts would have an impact
upon federal policy

in

matters involving the environment

and' significantly

in the context of modem-day Canada, water resource exploitation. The
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Rafferty-Alameda Project
(See

figure

3,

in

Saskatchewan clearly demonstrates this point.

p.75)

The focus of the Rafferty-Alameda Project is the Souris Rrver Basin.
The Souris River Basin consists of a number of
inter-related rivers which generally rise in
Saskatchewan, flow into North Dakota, then
back into Manitoba and ultimately into lake
Winnipeg. In partícular, the Souns River
follows this pattern having its source in
Saskatchewan, flowing into North Dakota
and back into Manitoba where it enters the
Assiniboine ¡ive¡.212
The importance of the Souris River Basin's water to local agricultural,

industrial and residential development is best appreciated by understanding
the climate predominant in the area. In describing the Project setting,
Volume One of the Initial Environmental Evaluation observes that the climate

"...in the Souris River Valley is semi-arid continental, typified by extreme
variations in both temperatures and precipitation.... Precipitation at Estevan
during the period 1951 to 1980 varied from a monthly mean low of 17 to 20 mm

during the winter months, November to March, to a monthly mean high of
77

.6 mm in June." 213

In a primarily agricultural province such as Saskatchewan, the
importance of a constant supply of water czrnnot be underestimated. The very
basis of prairie agriculture necessitates that farming operations have access to

a water source. Unfortunately for those resident in the Souris River Basin,
"...the area has a net deficiency in precipitation with the evaporation and
transpiration exceeding the amount of precipitation.' 214 To make matters
even worse

for this region, after the spring runoff most water has simply

flowed out of prairie river basins. The following is perhaps the best
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description of the Souris Rtver Basin water system: " It can be likened to a

sink-full of water that collects over the winter. In the spring, the plug is
pulled and all the water 1"¿vs5.u215 Inevitably, such climatic conditÍons had
an impact upon both the development of agriculture in Saskatchewan and its

ongoing viability.
To assist in the development of agriculture in the Souris River Basin,
government and a number of social groups began to actively promote the
regulation of the waterway by means of what would ultìmately be called the
Rafferty-Alameda Project. To those factions of society with vested interests in

the growth of agnculture in the Souris River Basin or simply promoting the
general economìc enhancement of the

area' the benefits of such an endeavor

were obvious. Given the magnitude of thé scheme, however, the support of

the provincial government was not only preferable but a n".urtity.
On February 12, 1986, the Premier of Saskatchewan,
the Honourable Grant Devine, announced that
Saskatchewan would construct the Project. Included
in the Froject was the building of two dams: the
Rafferty dam on the Souris River near the town of
Estevan, and the Alameda dam on Moose Mountain
Creek, which flows into the Souris near Alameda.
The objectives of the lloiects include flood control
for Saskatchewan, Nofth Dakota and Manitoba,
improved water based recreation facilities and

irrigation facilities, greater regional and municipal
water supply security, and the provision of cooling
water for the Shand Thermal Electric Generating
Station being constn¡cted near Estevan.216

The 1986 initiative by the Saskatchewan government was by no means
the first initiative aimed at regulating the Souris River Basin waterways.
Records

of dìscussions respecting water supply regulation for this area date

ftom rgoT .217 Some of the ideas inctuded: 1932 discussions respecting the
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Rafferty dam, a 1.974 Study of the River Basin involving extensive public

involvement, and an International Joint Commission Hearing.2

l

18

In 194O, the lnternational Joint Commission held
public hearings and there were over lOO
representations from the public and industry
throughout the Souns Basin concerning the
effect of drought. Some of those representations
also pointed to the threat of floods, but hãving
just come through the drought of the 193o's,
most public input to the Commission concerned
water supply fq¡ ¡þs f¡¡r¡¡s.2 19
Of importance in any discussion of the Souris River Basin area is the
occurrence of droughts. As noted, Saskatchewan is in a semi-arid location

with highly variable temperatures and precipitation. Such variations have
been recorded over many years and as a iesult

it is possible to observe cycles

occurring between wet and dry years for this province. If one understands

this geographical,/climatic influence, one discovers a relationship between
the establishment of study boards to review potential irrigation projects and

the occurrence of droughts.ZZo
In an historical context of repeated initiatives aimed at carrying out
components of the Rafferty-Alameda Project, the 1986 announcement by the
Premier of Saskatchewan may be viewed as the culmination of almost a

century of review and discussion which focused upon the benefits to local
economies of regulating the water system. As such, the Project was very

much the product of prodevelopment government policies reflecting the pro'

.:..]

development social values and attitudes of the earlier part of the twentieth

century. As has been noted earlier in this paper, however, by the mid-J,96O's
and even more so by the 1980's, Canadian social values were changing in such
a fashion as to view 'progress' with some suspicion and to adopt more pro-
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environmental positions over more traditional pro-development sentiments.

It was into such a social scenario that the Rafferty-Alameda Project was
introduced bY Mr. Devine.
After the 1986 announcement, " The Government of Saskatchewan
created the Souris Basin Development Authority (SBDA) as a Crown

Corporâtion to plan, implement, and manage the Project as agent for
Saskatchewan

water, another Crown Corporation." 2 21 The management

framework being in place, SBDA went to work and produced an

environmental impact statement to satisfy provìncial legal requirem

sr115.222

Subsequently, a Board of lnquiry was constituted'
to review the Project and to make recommendations
to the Saskatchewan Minister of the Environment
and Public Safety who eventually granted authority
to proceed with the Project....On February 23, 1988'
Sask Water granted SBDA approval to start
construction of the Rafferty Dam.223
:

Somewhat complicating the development of the Project was the

simple
i

fact that the waterways to be regulated were both inter-provincial and

intemational. As an international and inter-provincial river, the Souris
River clearly fell under federal jurisdiction and responsibility

in

accordance

WithCanadianconstitutionallaw.Additionally,asnotedpreviously,the
creation of the International Joint Commissìon meant that both the
governments of Canada and the United States would have to jointly approve the
Froject as

it

involved boundary waters. Accordingly, various approvals had

to

be secured from governments outside of Saskatchewan. This clearly enlarged

the sub-government.

i
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With respect to American approval, the Project was viewed

as

beneficial to North Dakota to the point where the United States offered

financial support toward construction of the Project:
The $41.1 million contribution (57.7 miliion, l-985
Canadian dollars) to Saskatchewan is equivalent
to the total benefit to the United States minus the
cost for United States features and minus a net
benefit of $3.5 million ( equivalent to the level
of net benefìts for the one to tlvo-metre raise of

take Darling option).
The benefits to the United States were calculated
as the difference in flood damages with and
without the project. Flood damage reduction
benefits a¡e estimated to be 94 percent urban and
6 percent rural. The major benefits ( 83 percent)
are for the City of Minot.224

American involvement

in the Raf ferty-Alàmeda Project was not confined to

simple financial contributions, indeed, constntction activities and works
were proposed for the State of North Dakota.

While Saskatchewan is proposing to build the
Rafferty and Alameda dams and the diversion
channel primarily for water-supply and
water-management purposes, United States has
offered $41.1 million ( 1985 U.S' dollars) to
increase the size of the dams and the flood
storage capacity of the tlvo reservoírs. The u.s.
Army Corps of Engineers is currently finalizing
its Environmental Impact Statement for the
portion of the Souris River that will be affected
by other additional works that will be required in
North Dakota. The works in North Dakota
constituted the third phase of an overall, longterm flood control plan for the Souris Valley in
North Dakota. These works will be:
lake Darling Operation Plan
lake Darling Outlet Works
Refuge Structu¡s5.2

25

With respect to the Province of Manitoba, proponents of the Project saw
benefits in

that "...in

certain years,

it [Manitoba] will

receive reduced flood
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flows that would have occured without the dams in place.... Manitoba is part of
the Canadian delegation that will negotiate the Canada/United States
Agreement and has been consulted on water-quantity and waterqualiry
t¡rr¿is5....

"

2

26 The primary focus of the tlvo Manitoba govemment departments

dealing with the Project ( Natural Resources and Environment and Safety and

Health) was water qualify. The examinations of the Project by these
departments did not result in Manitoba raising formal objections. The
concerns of various Manitoba environmental groups did not translate into

action by the Manitoba government,

with

respect to the Canadian federal government, its involvement in

approving the Project was, as noted earlier, required due to the fact that the
waterway crossed both lnternational and'provincial boundaries.22T " On June

17, 1988, the [Federal] Minister lof the Environment]

issued a licence to Sask

Water pursuant to the International River Improvements Act with respect to

the Project...."22I Significantly, the licence was issued as the Minister had
"...determined that the review by Environment Canada of the Saskatchewan

environment impact statement together with the conditions attached to the
Saskatchewan licence were sufficient to protect the interests of the Federal

Government

in connection with the Project."

229

In the environmentally conscious Canada of the 1.98O's, however, not
everyone was pleased when the various approvals were secured for the

Project. Concern respecting the potential impacts of the Rafferty-Alameda
Project on the environment

in,

and adjacent

to,

the Souris River Basin

continued to mount steadily. Even the anticipated increase'in irrigation, a

benefit touted by proj ect proponents, led to concerns involving the
salinization of agricultural ¡¿145.230 The impact of flooding on wildlife and
plant life was, in its most basic terms, g1¡¡6ç¡.231 The concerns of those

::"];:+}l*4e'4+t:
'"'-l

f ¡c!'+
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individuals and groups respecting the development arose from a lack of

information.
The concern over the future of both pÌant and wildlife in the localtty of
the Rafferty-Alameda Project led to an interest

in the Proj ect by the Canadian

Wildlife Federation Inc, who "...on several occasions requested the respondent
Minister of the Environment to conduct an assessment and review under the
Environmental Assessment and Review Process Guidelines Order SOR/84-467
[EARP

Guidelines Order] in considering the licence application."

Motivating the Canadian Wildlife Federation was a fear
Project on wildlife and wildlife habitat

that "

23 2

the impact of the

will be adverse and substantial.

Evaporation from the reservoirs created behind the Rafferty Dam and the
Alameda Dam will account for large declínes in wàter flows in the Souris River

to North Dakota and Manitoba. The reduced flows will decrease water quality
downstream of the dam...."233 As

weli, " Rrparian habitat critical to numerous

rare and threatened animal and plant species will be destroyed by flooding or
other activities associated with the constn¡ction of the Rafferty Dam.'234 The
necessity for information to address such concerns was critical according to

the Canadian Wildlife Federation Inc.
The requests of the Canadian Wildlife Federation were ignored by
federal authorities and no assessment and review was carried out at the behest

of the Minister of the Environment under the

EARP

guidelines. Additionally,

it should also be noted that:
The environmental impact assessment prepared
in Saskatchewan did not contain an envìronmental
assessment and review of the environmental impact
of the Project in North Dakota, or in Manitoba. Also,
no assessment and review of the envìronmental
impact of the project in Manitoba was prepared in
¡4¿¡¡¡s6¿.235
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The information necessary to consider the development was not only

unavailable, ìn many cases it simply did not exist and no attempts were
underway to secure such data. The only course left for the Canadian Wildlife
Federation

Inc., to ensure that their concerns would be examined,

investigated and considered was to litigate the matter and ask the court to

order that the government's legislative provisions on environmental studies
requirements and approvals be met.

In the case of Canadìan Wildlife Federation Inc.. Gordon Geske and
Toseoh Dolecki

v. Minister of the Environment and Saskatchewan Water

Comoration. heard in the Trial Dvision of the Federal Court of Canada on
March 3O,1989, an attempt was made to d,elay if not stop the Project.236

fhs

applicant in the action sought:
an order in the nature of certiorari quashing
and setting aside a licence issued by the
respondent Saskatchewan Water Corporation
for permission to carry out works and
undertakings in connection with the RaffertyAlameda Project on the Souris River Basin,
pursuant to the International River
Improvements Act; and
2. for an order in the nature of mandamus requiring
the respondent Minister to comply with the
Environmental Assessment and Review Process
Guidelines Order SOR/84-467 in considering the
application of the respondent Saskatchewan Water
Corporati on for a licence under the Intemational
River Improvements Act.23 7
1.

The position of the applicants was summed up by Justice Cullen who
observed that their position is essentially "...that the respondent [federal]

Minister, before granting a ticence... must comply with the provisions in the
:a

EARP

Guidelines Order. By not complyìng with a statutory prerequisite' the

respondent Minister has exceeded his jurisdiction...." 238 The Canadian Wildtife
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Federation

Inc. was, in fact, maintaining that the EARP Guidelines were the

law and that the law must be obeyed. After

all, Íf the Guidelines

were not the

law why had the Governor in Council approved them?
The Governor in Council approved the EARP
Guidelines Order on June 21,1984 for use by
departments, boards and agencies in the
exercise of their powers and the carrying
out of their duties and functions. The applicants
submit that the EARP Guidelines Order is both a
regulation and an enactment within the meaning
of section 2 of the Interpretation Act RS.C. 1985,
c. l-2L and must be followed by the respondent
Minister in exercising his functions under the
International River lmprovement Regulations.
The applicants further argue that the F"qRP
Guidelines Order applies to proposals that are
undertaken by an initiating department or that
may have an environmental effect on an area of
federal responsibility and tliat the Prôject is
just such a proposal.239
Perhaps predictably, given over a century of pro-development

initiatives, the federal government opposed the Canadian Wildlife Federation
Inc.'s argument. The federal position at the trial division, at its most

fundamental level, was that the Minister "...is not required to comply with the
EARP

Guidelines Order when issuing a licence under the International River

Improvements Act and Regulation5." 240 Federal lawyers sought to narow the

applìcability of the

EARP

Guidelines "...to proposals undertaken by a federal

agency, funded by the federal government, located on federal land or having
an environmental effect on an area of federal responsibility." 241 In the case
of the Rafferty-Alameda Project, it was, according to the position forwarded

by federal officials, "...a provincial initiative funded by thè province of
Saskatchewan, located on provincial land and has been subjected to a formal

review and board of inquiry by the provincial Department of Environment
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and Public Safety. Therefore, to undertake a federal environmental
assessment review

Simply

put,

EARP

of the project... would be unwarranted duplicatio¡.242
was, in the federal view, not applicable to a development

as

significant as the Rafferty-Alameda Project.
At the conclusion of the hearìng, the trial judge found that:
"...therefore,

EARP Guidelines

programme;

it

Order is not a mere description of a policy of the

may create rights which may be enforceable by way of

mandamus."243 while agreeing that unwarranted duplication of
environmental studies and data collection should be avoided,

it

was found

"...that a number of federal concerns were not dealt with by the provincial
Environment lmpact Statement including a review of the impact of the Project

in North Dakota and ¡4¿¡i¡e6¿."244 The iesult of the case was

a

finding by the

trial judge that before issuing the licence the federal Environment Minister
had not applied

EARP

provisions and had, therefore, failed to comply with a

statutory dury to apply such provisions and exceeded his jurisdiction by
issuing the ¡i66¡6s.245 The effect of the decision was to remove federal

approval of the Rafferty-Alameda Project, thereby quashing the Project's
International River Improvements Act licence. A subsequent appeal by the
respondents was rejected by the Federal Court of Appeal. At this
EARP

time, the

Guidelines became recognized and entrenched as a feder¿l law for

developments potentially having an impact upon the environment.
The impact of the loss of the federal approval of the Rafferty-Alameda
:l-r::j

Project appears to have created an element of confusion within the federal
system and amongst various federal

officials. Likely under pressure from the

Saskatchewan government, the federal government responded to the court

ruling with what the writer would characterize as a half-hearted attempt to
comply with the EARP Cuidelines.
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The Minister then initiated a procedure to comply
with EARPGO bY having:
1. A draft Initial Environmental Evaluation prepared
and released to the public in June of 19q9;
2. A public consultation process chaired by an
ìndependent Moderator and designed to receive
public opinion on the draft Initial Environmental
Evaluation, and
3. The preparation of the final lnitial Environmental
Evaluation ("IEE') in August of l-989.
The purpose of the IEE was to provide the Minisler
with certain information which together with
submissions from the public could be used by the
Minister to decide whether to issue a second licence
in conformity with EARPGO. Public meetings were
held in Saskatchewan, Manìtoba and North Dakota
and written submissions $¡s¡s ¡s6s1v9¿.246

The Initial Environmental Evaluation concluded that some unknown
environmental effects could result from ihe Rafferty-elameda Project. Not

surprisingly, when one considers the federal pro-develop.ment tradition,
"...on August 31, 1989, a second licence for the Project was granted by the

Minister under the

I International River

Improvements

Act]

permitting

construction to proceed subject to the implementation of specified mitigation

¡¡s¿5u¡s5,"247 Rather than fully implement the EARP process by convening a
panel and, consequently, delaying the Project's approval and construction,
the federal authorities attempted to skìrt the legally mandated process by
developing and utilizing what is best described as a'quick and

response.

" I am persuaded

by

the advice of the federal government's most senior environmental experts,

as

The minister orplained his decision at a press conference:

I

dirty'

well as by Mr. Millard's I the Moderator's] report that those lenvironmental]
impacts can be almost entirely mitigated." 248
The newest licence issued by federal authorities resulted in two new
proceedings in the Federal Court Trial Dvision: Canadian Wildlife Federation.
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Inc.. Gordon

Geske

&

Ioseph Dolecki

v, Minister of the EnvÍronment

and

Saskatchewan Water Corporation. and Edelbert Tetzlaff & Harold Tetzlaff v.

The Minister of the Environment and Saskatchewan Water CorDoration. In
.::1
1.ì:

these

ti{o

cases the

plaintiffs sought "...quashing the licence issued by the

I Federal] Minister to Sask. Water pursuant to IRIA I lnternational
Improvements

R]vers

Act], and mandamus requiring the Minlster to comply with

E{RPGO by appointing a Panel and referring the Proj ect to

ìt,

and otherwise

complying with the E\RPGO."249 Mister Justice Muldoon of the Federal Trial
Court issued one set of reasons for both applications, effectively combining

both actions and bringing all parties into the same courtroom.
Mister Justice Muldoon stated "...the question before him was whether

the Minister had complied with the

EARPGO

in deciding to issue the licence...or

more specifically, whether the Minister, in failing to appoint a panut
pursuant to sections 20 through 32 of the EARPGO, had acted unlawfully."25o
The question was

not,

as earlier

in that year, does

EARP apply?

; rather,

the

issue before Mister Justice Muldoon was to what extent does EARP apply? The

Judge focused upon the

lnitial Environmental Evaluation {lEE) which the

Minister had stated had been used in his 6s615¡6¡.251 The Trial Judge found
deficiencies in the IEE and doubtful conclusions:

In summary, the Trial Judge reviewed the material
that was before the Minister which formed the basis
for his decision to issue the licence; identìfied
" significant adverse environmental effects" as
specified in the EARPGO and described in the IEE
and related documentation, and discussed
information deficiencies that made certain
conclusions doubtful, and discussed as well the
mitigation measures available; interpreted the
E\RPGO provisions dealing with public review
in a certain way and applied that interpretation
to the material before him, and found the decision
of the Minister not to appoint a Panel to be
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unlawful; and ordered mandamus requiring the
Minister to comply with the EARPGO Panel
appointment provisions, and in exercìsing his
discretion ordered certiorari to quash the license
unless a Panel was appointed prior to a specific
¡¡¡¡s.252

The Minister, subsequent to Mister Justice Ìvluldoon's decision,
appointed a Panel and the licence was not quashed. This led to an appeal by
the Tetzlaff brothers, owners of some of the property to be flooded by the

Project, who maintarned that the licence should have been quashed by

lv{r.

Justice Muldoon and that no option should have been left open to federal
'.]

authorities to salvage a poorly developed and implemented process. The

Tetzlaffs' appeal was dismissed. tlkevvise, an appeal launched by the
Saskatchewan Water Corporation of a technical nature was dismissed.

This did not end the litigation surrounding the Rafferty-Alameda
Project. During 1991 the Tetzlaffs returned to Federal Court as "...on October

L2, 7gg}, the five-member Review

Panel appointed pursuant to that order

resigned because the intervenor proposed to proceed with the construction of
-

the Alameda Dam and the Boundary Rafferty diversion channel. They, the
panel members, believed that the construction should cease while the panel

did its work."253 In what for environmentalists may be deemed as something
,irr.:]

of a blow, Mister Justice Muldoon found that: "'..it is apparent that the review
panel members, who all resigned last October, misunderstood the law as

it

is

clearly expressed in the December judgment of the Appeal Dvision' The
'.

': r

:.1:::.

initiating department or Minister, is not obliged to suspend the proiect or'

here, the project licence until the panel assessment is complete...." 254
However, in rather blunt language the Judge went on:

as
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The important principle is that, as stated
by the Federal Court of Appeal, what is required is
that a panel must be appointed. Here the previous
panel perceived bad faith on the intervener's part
and resigned their office in protest. That is not the
Minister's fault or anything of his doing insofar as
the evidence shows. However, while the construction
does not need to be halted while the panel works or
holds its public hearings or formulates its report,
what rs required ìs that, for this project to remain
Iicensed to continue, a panel must be appointed. That
is what the law requires in this case. No panel - no
hcence - no construction.
The law places a heavy burden on the Minister
to assemble an environmental review panel. He was
not helped by the abrupt resignation of the previous
panel, for what is required is that a panel musf be
appointed. If it be unlawful for the Minister to
declíne to appoint a panel in these circumstances,
and it surely is, the Ministeds tardiness or even
genuine inability to assemble a panel must carry the
same consequence as his or -her refusal, but without

.

61¿ms.25

5

In any event, by the time of this hearing of the matter by Mister
Justice Muldoon, as is intimated in the above quotation, a new panel was in

place and the judgment was therefore unable to focus upon a scenario where a
complete breakdown of the process had occurred by reason of the resignation

of the panel.
What is interesting about the February decision is that the Federal

authorities appeared to be no longer resisting the merits of

EARP

but were

actually attempting to pursue the aims of EARP. " At the hearing of this matter
on January
:1,:

23, 1.997, in Winnipeg, the Mnister's counsel informed the Court

that the Minister was making energetic efforts to assemble the required panel,
and that he had already persuaded some qualified persons

16 5stve.u256

lndeed, three days before the Judgement, the federal lawyer reported to the
court that, on that very day, "...a panel has been appointed under the
Fafferty-Alameda Dam

Proj

ect to complete the work of the original panel
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which had resigned in October of 1990:257 Whether the aforementioned
indicates a fundamental shift in federal policy is open to debate and question.
What is significant, though, rs the absence of arguments from the federal
counsel with respect to the applicability of the EARP Guidelines. This may
have been motivated by a pro-development mentality of 'let's get the job done,'

which may have included the

EARP

guidelines; alternatively, the federal

authorities, for whatever reason, may have resrgned themselves to the
applicabilìry of EARP. The February Order allowed the Federal Court Trial
Division to retain jurisdiction in the matter ând actually added to the panel's
mandate several duties which increased the task. One may discern what is best

characterized as an active interest by Mister Justice Muldoon in the results of
the panel's endeavors and

ln the EARP prôcess

as á whole.

The Tetzlaffs returned to the Federal Court Trial Dvision on September

1I

and

12, 1991 with yet another initiative, "...seeking detailed directions with

respecl to the manner in which the panel should carryout its mandate." 258 On
September 1O, 1991., however, "...the panel filed its report with the Minister,

with the result that the latter lMinister] and Saskatchewan Water Corporation
both moved at the opening of the hearing on September 11, that the Court
should decline jurisdiction since the subject matter of the proceedings before

it was now sxh¿¡s¡s¿."259 on September 30, 1991, Mister Justice Muldoon
ordered

that "...the panel's report to be 'not any report

at

all'

and dismissed

the objection to jurisdiction." 260
ìr:l

On appeal to the Federal Court Appeal Dvision, the Minister of the

Environment and the Saskatchewan Water Corporation succeeded

in limiting

Mister Justice Muldoon's order. The interventions of the Federal Court Trial

Division ìnto the very workings of the
Appeal Court

EARP process were

curtailed by the

ruling. Nonetheless, it is significant to note that

at the Appeal

90

Court level, the various court cases were described as: "... a long and

continuing odyssey, only a part of which has been in the Federal ç6¡¡¡."261

In reviewing the series of

cases involr,'ing the Rafferty:Alameda

Project, one may discern a shift in the direction of federal policy away from a
complete rejection of the federal EARP guidelines towards attempts to

rationalize their implementation. should the court cases continue, opponents
of the Project may focus thelr attacks upon particular aspects of
implementation of the

EA.RP

process. For example, whether in the panel's

reports, and the Minister's decisions, legitimate and proper weight was given
to substantive environmental requirements outlined in the
whether

it

has been strictly adhered

to,

EARP process and

may form grounds for an appeal. The

writer believes this perceived trend shall further sensitize the federal
government water poficy to environmental considerations. The federal
defence

will, in this scenario,

be one of defending the

position of rejecting its very applicability. In essence,

F"ARP

process and not a

it is possible for one to

conclude that the intervention of the courts has brought about a shift in
federal policy as it pertains to water.
In any discussion of thìs sort, one other 'odyssey' of litigation should
be mentioned, namely: Re Friends of the Old Man River Sociew and Minister

of Transport et. aI. This case involved a project within the province of Alberta:
Alberta is in the course of constructing a dam at
Three Rivers site on the Oldman River at a

budgeted cost of some $353 million. By March 3l''
1989, rhe dam was already 4096 complete. The
object of the work is to provide a secure supply
of water within the South Saskatchewan River
Basin in Southern Alberta. The Oldman River
has its source in the Rocky Mountains to the
west of the dam site. Its flows fluctuate, being
heaviest during spring run-off. The dam would
make it possible to impound river waters within
a reservoir for later use by farmers, ranchers,
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municipalitles and industnes, among others.262

Unlike the Rafferty-Alameda Project however, the waterway being
questioned in the case of the Old Man River Project was not an international

wareftray and the impact of the Old Man River

Proj

ect was to be confined to the

Province of Alberta. A.lt that was required of federal authoritles, in the case

of the Old Man River Project, was an approval pursuant to the federal
Navigable Waters Protection Act.
On March LO, 1986, the Department of the

'

Environment (Alberta) approached the Minister
of Transport for an approval under s. 5 of the
Navigable waters Protectio¡ Acf. The Deputy
Minister of Transport published notice of this
application in local newspapers advising that
a description of the site and -plans of the Oidman
River Dam Project had been deposited with the
department and that, after expiration of one
month from the date of publication, the
Department of the Environment (Alberta) would
apply under the Act " for approval of the said
site and plans." in due course, on September 18,
1987, the approval was granted but upon a
number of conditions all of which pertain to
marine navigation. Prior to granting this appro l,
the Minister of Transport did not subject the
matter to any environmental screening or initial
assessment under the Guidelines Order. Nor was it
referred to the Minister of the Blvironment
(Canada) for public review under that order.263

The issuance of the licence was, in a manner similar to the challenges
mounted against the Rafferty-Alameda Project, challenged and on August 11,

1989, the Feder¿l Court Trial Dvision rejected the initiative of the Friends of
the Old Man River Society.264 The decision was appealed and the Federal Court

of Appeat found that the Minister of Transport \^'as not restricted to
considering marine navigation

in determining whether to issue

a licence and
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overruled the argument advanced by Canada to the effect that

EARP

did not

apply. In the words of the court:
l

I

..i

.

The respondents argue for a much narrower
reading of the Guide.lin es Order' They say it is not
appticable to a case where the provisions of a
specialized statute require consideration of statutory
critena not directly related to environmental
concerns and that such is the case here because the
language of the Nawgable Waters Protection Act
restricts the Minister to considering "navigation"
only. ln my view, to accept this contention would
require us to ignore the true nature of the
Guideiines Order which, as was held kt Canadian
Wildlife, is a law of general application. By virtue
of s. 6 of the kpartment of the hTwlonment Act,
any guidehnes established are to be used " by
'
departments... in the exercise of their powers and
the carrying out of their duties and functions" in
furtherance of those duties and funclions of the
Minister of the Environment (Canada) himself
whích are " related to environmental quality'" I
conclude that the Guidelines o¡der was intended
to bind the Minister in the performance of his
duties and ¡u¡6¡¡qn5.265

The judgment at the Federal Court of Appeal level, which has by no means
been exhaustively canvassed

in this paper, had the impact of extending

EARP

to what may be termed to be local projects which may impact upon federal

interests. Not surprisingly, this trend towards expanding EARP's applicability
was originally resisted by federal authorities due to the pro-development
legacy at both the trial ìevel and the court of appeal.

With the decision from the Federal Court of Appeal, the case went on to
:l'r
.l:

'',:l]

:li

,:
l

the Supreme Court of Canada. That court rendered its decision on January 23,

1992. The Supreme Court upheld the decision of the Court of Appeal though

it

did place limits upon the applicability of the EARP Guìdeline5.266 çlvst ¡6.
ruling by the Supreme Court, one may now anticipate additional shifts to start
occurring in federal policy as the government and its bureaucracy move to
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implement

EARP

in all

cases

(local, ìnter-provincial and,/or international)

where federal decisions are required. Again,

it is the writer's view that

the

federal government's water policy may evolve to be more environmentally

i

sensltive. Further, and ironically in light of the federal government's
resistance to the broadened EARP applicability, the recent decisions may

provide the federal government with justification for expanding, through
environmental legislation, its constitutional jurisdiction and control into
areas formerly believed

to be in the provincial d66¿i¡.267

The Rafferty-Alameda Project demonstrates the evolving policy
communiry as rt pertains to federal water policy, The ever increasing number

of actors is apparent in both the sub-government and the attentive public.
The actors may be identified as follows: iabinet and Cabinet decisions such as

EARP; federal departments such as the department of the Environment; the
province of Saskatchewan and agencies such as the Sask. Water Corporation;
U.S.

Army Corps of Engineers; International Joint Commission; the province of

Manitoba and associated departments; and the state of North Dakota. Such a

project as the Rafferty-Alameda also led to an increase in the number of actors

participating in the attentive public: concerned citizens either to be affected
by the Project or simply concerned about the environmental effects, included
Gordon Geske, Joseph Dolecki, the Tetzlaff brothers, the Canadian Wildlife

Federation, Inc., and the media.
As interest increases
,i:l

:-l

in environmental issues such as the damming of

rivers and their environmental and social consequences, so ìncreases the
media coverage surrounding the evenl. This brings even more people into the

policy community. Such involvement on the part of the attentive public led to
the introduction of a new actor into the policy community: the courts. Indeed,
various levels of the judicial system were involved all the way up to the
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Supreme Court of Canada. While this increase in the number of actors

,

especially in the attentive public, did not succeed in altering the policy goal

that had already been set out by the sub- governmetìt.
Project continued to be constn¡cted
developments may fail.

l

:; ;t..j

- it suggested

-

the Rafferty-Alameda

clearly that future similar
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5)

WATER RESOURCES TODAY- IS THERE

A

COHERENT POLICY?

At present, environmental issues continue to occupy public attention
in both a broad sense and, in particular, in the context of individual
development initiatives. ln terms of the former, issues such as global

warming and the

haz

ards of the depletion of the ozone layer surrounding the

planet have received extensive press and generated public anxiety.268 With
the effective conclusion of the cold war, one may reasonably anticipate an
increase

in the attention paìd to

issues of broad environmental concern.

The public is confronted with economic arguments favoring
development as opposed to environmental arguments questioning the long

term benefits of development by assessing ennronmental ìmpacts. The
environmental

lobby, in simple terms, argues that the consequences of

certain developments far outweigh any short-tem benefits to the economy. A
clear indìcator of the increasing influence of the environmental lobby is the
fact that in the middle of a recession the general public listens with sympathy

to a line of argument which would restrict economic development and, in
essence, frustrate any attempt to increase the number of jobs available in the

economy. lndeed, in the context of the logging industry, in the United States,
British Columbia and Manitoba, the environmental lobby actually threatens
existing jobs

in that industry

as

it

seeks to restrict the access

of logging

companies to timber reserves.269

Reflecting the general public's increasing preoccupation with

environmental issues, the federal government has recently taken on the
appearance of being environmentally conscious in its public statements and

initiatives. This has entailed an apparent commitment to 'sustainable
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development,' which may best be characterized as a compromise between prodevelopment advocates and the aims of the environmental

lobby. In the words

of Jean J. Charest, Minister of the Environment, " In 199o: Canada; Green
Plan for a Healthy Envlronment committed us to a path toward sustainable

development. The achievement of sustainable development- a strong and
prosperous economy and vibrant natural environment- is a long journey

that will involve many changes in how Canadians think and act with respect

to the natural environment.r' 270

'

Sustainable Development' has recently become something of a symbol

for environmentalists in Canada in that it appears to represent a logical
common ground between market oriented forces within society and the
concerns of environmentalists. However, the definition

of'

sustainable

development' does not lend itself to easy analysis. Gary Filmon, in an article

in the first edition of Sustainable Development in Manitoba, observed:
with a unique opportuniry to
learn, to manage, and even to profit as we
We are presented

.

evolve ways to manage our growth so that it
sustains and reinvigorates our ecosystem' At
the same time we must take action to clean up
the errors of the past.... Manitoba, like the rest
of the world, must learn to balance the needs
of an environment necessary to survival, with
our yearning to maintain and improve lifestyles
through economic develoPment'?7 1

The concept of balancing the demands of development with the
preservation of the envlronment is central to the definition of sustainable

development. What is the proper balance, however, continues to divide
environmentalists and those favouring development. In an artìcle entitled

" Sustainable Development - A World Bank Economist's View,"

B. Stimpson

observed that at a public lecture on sustainable development, "..'it is clear that

i-ìiíi*lÊiri4,.ã,".!Ì'....ê1's',.it.;¡Ø.'1r1''+*
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there are limits to growth, so the problem of economics is not only one of the

optimum allocation of resources but also one of scale. What is needed I is an

indicator showing

I

the optimum loading of economic activity beyond which

the system is in increasing danger of collapse."272 Inherent in such
statement is the notion that development can take place, and that

only be restraìned

if it 'threatens'

a

it should

the environment to the point of collapse.

This position may be contrasted wlth a variety of environmental positions.
K.A. Buhr, in an article entitled,

"

" Greening of the Profession" observed:

Never before have Canadians been so aware of their environment. Never

before have engineers been reminded so often of their responsibility

in

terms

of protecting the environment. The buzz word of the 9O's is ' sustainable
development."' 273 ln contrast with the view that óevelopment may proceed to

the point of enuronmental collapse, is the notion that environmental
protection is a primary goal and that development should be limited so as to
preserve the natural environment. This is particularly true

in

the

development of Canada's water resource.

Ultimately, sustainable development is "...4 concept around which many
gather but whose definition has not yet been universally agreed upon."274
Between extreme prodevelopment views and extreme environmentalist

positions is a spectrum of opinions and, accordingly, a variety of definitions

of sustainable development. Given the variety of potential developments and
the diversity of their potential impacts upon the environment,

it is highly

unlikely that a universally accepted definition of sustainable development will
ever be achieved. It also follows that individuals and groups in favour
sustainable development may, in

of

fact, be advocates of development and not

environmentalists in the traditionally accepted sense of the word'
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Where on the spectrum of possible definitions of sustainable
)

development the federal government plans on situating the future of Canada is

not particularly clear. The Minister of the Environment's remarks, noted

earlier, suggest an apprecìatìon of the concept
N

of'

balancing' competing

interests. The remarks do not, horvever, allow one to define what the federal
government means by sustainable development and how

it will

view future

development initiatives.

Indicative of federal activity

in

matters involving the envlronment is

the recent publication of The State of Çanada's Environment ( 1991).

Motivating this publicatìon rs a desire for data and informatlon. As the
preface to the report notes:

The Government of Canada underscored its
commitment ' to secure for current and future
generations a safe and healthy environment
and a sound and prosperous economy' in the
Green Plan announced in December 1990. It
recognizes that access to credible, balanced
information is the best foundation for
environmental awareness and decision making,
if Canada's natural, economic, and cultural
heritage is to be 5u5¡ainsd.275

.
,,Ì'i,i

¡.i

The State of Canada's Brvironment (1991), ìs "...Canada's second

national state of environment (SOE) report. The

first,

published in 1986...."276

The lggL publication is a large and detailed presentation of data and
commentary on the Canadian environment. The Bgpa¡[ admits to gaps in data,

but notes that "...infallibility was never the purpose. Rather, the aim has
been to help concerned nonspecialists to become better-informed participants

in the ongoing public process of evaluation and decision-making that will
determine future environmental conditi6¡5." 277 The ReDort also notes:
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The idea of sustainability recurs throughout this book,
sometimes as an implied subtest. The remaining
years of the 20th century will be \,'itally ìmportant
to the health of the planet. Centuries of human
activitìes have set in motion consumptive trends
that cannot readily be revised, and whose outcome
cannot easily be predicted. Nevertheless, if we give
it the opportunity, the Ecosphere has an enormous
capability for self-healing a¡d recovery. The
importance of adopting and applying valu.es that
will sustain the Earth and its resources is the
ultimate message of this report.278
The Report is intended to be infoûnative and understandable to the gener¿l

public. However, its practical application and value to the scientific
community is not addressed in the Report nor is
The December

11, 1990

it the subject of speculation.

Green Plan is described as more than simply a

report card on the state of the nation's e4vironment.

"

The Green Plan marks

a fundamental shift in the way the Government of Canada acts on

environmental problems. Environmental protection and economic
development are seen as mutualiy supporting rather than mutually
s¡¿¡usivç.n

279 In a report entitled " Canada's Green Plan: The First Year,"...an

attempt is made to summa¡ize positive federal initiatives towards implementing
the Green Plan. ft observes:
Substantial progress has been made on the Green Plan's
first year program targets and its longer-term priorities.
ry the end of the fiscal year, more than 80 percent of
the first year program targets will be met; the rest will
receive action in 1992/93. With these initiatives'
federal expenditures on the environment will increase
by $25O million, or almost 20 percent, in r}re I99l/L992
fisðal Year.28o
The number of initiatives contemplated by federal authorities is
impressive given their range and scope. From a $25O million initiative for the

program of sewer and water systems on northern Indian Reserves to the
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announcement of a $1OO million program aimed at cleaning up the Fraser

River,z81 federal authorities appear to be aggressively pursuing targets set in
place by the Green Plan.

At the present time, however, the federal move towards sustalnable
tlevelopment lacks precisiÒn in that implementation is in its early stages and,
as noted earlier, the very definition of sustainable development is elusive.

Broadly, the Green Plan " [continues] action on a wide range of specific issues
from toxic chemicals to climate change, the Green Plan attacks the cause of
environmental þroblems and environmentally unsustainable development:
poor decision-making at all levels of society," 282 whether this signifies a

shift in government policies away from traditional prodevelopment leanings
towards a more environmentally conscioris role remains to be seen over time
and in the specific context of individual development initiatives.

In Manitoba, the proposed Conawapa Hydro-Electric Development
figure

4, p.1O1) may afford

(See

an opportunity to test the federal government's

commitment to sustainable development and to assess whether there has been
a shift in federal policy orientation. To be situated on the Nelson River, the
Conawapa dam

will

be yet another component of the massive Churchill River

Diversion/ Lake Winnipeg Regulation Project. According to Manitoba Hydro:

l

In order to meet Manítoba's future electricity requirements
and to take advantage of the benefits of a 1OOO megawatt
{MW) sale to ontario, Manitoba Hydro is proceeding with
plans to construct the Conawapa Gener¿ting Station on
the lower Nelson River. Located 25 km downstream from
the Limestone Generâting Station and 795 km north of
Winnipeg, the scheduled in-service date for Conawapa's
first units is 2OO1. The present estimate for thé total cost of
the Conawapa Generating Station is approximately 54 6¡11¡6¡.283
Traditional economic arguments are propelling the construction of
Conawapa. On a provincial scale, " A significant factor in Manitoba Hydro's
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( Conawapa Environmental Review Panel, t99I)

LO2

decision to proceed with Conawapa was the sale of lOOO lvlW of firm power to

Ontario Hydro, negotiated and signed in l-989. The 22-yeat sale will become
effective in the year

2OOO

Manitoba Hydr6."284 As

and is expected to bring revenues of $12 billion to

it

relates to individual Manitobans, the Conawapa

development is being sold by Manitoba Hydro as having direct benefits. One

pamphlel observes

"

Plans are now being developed to make sure individuals

and businesses will have the time they need to take advantage of these

opportunitles, if the projects proceed."285 The arguments in support of
development bears a similarity to those advanced in the late 196O's and early

l-97o's with respect to northern Manitoba power deveìopments. The primary
focus of the initiative is economic development and provincial authorities are
attempting to focus debate upon the benefits of construction. An April 1992

information brochure published by Manitoba Hydro clearly sets thìs out under
the

title:

Conawapa and the Ontario Hvdro Sale: AGood Deal for Manitoba:

Recently there has been much publìc discussion
concerning the merits of a major electricity sale
to Ontario and the need for the proposed Conawapa
Generating Station. Manitoba Hydro wants its
customers to be aware of the following facts
regarding these plans:

'a:

i'.,

i

the 1O0O megawatt sale to Ontario Hydro will bring
in $12 billion in revenue to Manitoba bewveen

2Wand2o22

the 1390 megawalt Conawapa Generating Station
and its associated transmission system are estimated
to cost $6 billion when completed in 2Oo3
in today's dollars, the net benefits to Manitoba
from the Ontario Hydro sale are almost $1 billion
your electricity rates in future will be lower with
the sale than wìthout the sale
overall, the environmental impacts from the project
are minimal; the new flooding at Conawapa will be
less than four square ¡¡161¡1s¡¡s5.286
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all major hydro-electric .developmetlts, planning for
its announcement' " The
the Conawapa development commenced years before
As is the case with

possible generating station
conawapa site was identified in the 1950's as a
geophysical, hydraulic and environmental investigations have

location and

developments' horvever'
been undertaken sitlce ¡¡¿¡ ¡i¡¡s'rr287 Unlike earlier
environment that is
the Conawapa rlevelopment is taking place in a social
the natural
more conscious of the development's potential impacts upon
that ""'before
environment. In a utility publication, Manitoba Hydro observes
:ì::.1

construction begins on any Manitoba Hydro generation or transmission
in
project, environmental reviews are undertaken and approvals obtained

288 The Utiliry also notes that
compliance with relevant tegislation' "
the public' particularly
"...consuItation with government agencles and
part of the
affected parties and special interest groups' is an important
environmental review and approval process"'289
Despite its professed 'environmental
be proceedrng as

if

sensibìlity" the utility appears to

the development is a virtual certainty and that

passage' The
environmental studies and initiatives are merely a ritual of
Manitoba Hydro
environmental review and approval process alluded to in
of
puhlications does not, in the utiliry's view, call into question the necessity

:.-n¡::i

will be
the development but rather the manner in which the development
of routes for
carried out.29o The utility, for example, has proposed a number
One may anticipate
a power line to move electriciqy from Conawapa to Ontario'
power line but
that public debate will not focus upon the necessity of such a
of
upon where such a power line will 96'291 In proposing a number
Careful route
alternative power line routes, Manitoba Hydro has observed: "
potential adverse
selection is an effective way of avoiding or minimizing the
merits of such a
effects of transmission line developm ¿¡¡¡'"292 whìle the

t04
statement may go unchallenged, the very necessity of such considerations
does not appear to have emerged as a major impetus for publlc debate.

The role of federal authorities in reviewing the proposed Conawapa
a,,i

development is clear in light of legislation and recent court decisions.293
Given that the dam

will cross a navigable waterway, the provincial authorities

will require a federal 1i¡s¡6s.294 The issuance of such a licence will,
inevitably, be governetl by the principles set in place by the recent

Rafferty

federal court decistons. The disposition of federal authorities, however, is at

best unclear.
The fundamental role of federal authorities in assessing the merits of

the proposed Conawapa initÌative lies in an environmental review of the
project.
In June L991, the federal and Manitoba Ministers of
Environment appointed a six person Environmental
Assessment Panel to conduct a public review of
Manitoba Hydro's proposed Conawapa generating
station, BiPole III transmission line complex and
interconnection to Ontario. The public review is
being conducted in accordance with the Manitoba
Environment Act and the federal Environmental
Assessment and Review p¡6¡s55.295

The merits of a joint federal/provincial panel in terms of eliminating
.

l:.]

redurìdant investigations of the development are unquestioned. The

possibility, however, that a joint panel may dilute the federal government's
ability to objectively
:"j

assess

the Conawapa initiative has not been assessed.

At present, the joint panel has focused upon procedural matters. The
professed aim of the panel is simply stated:

The goal of the Panel is to conduct an effective
and fair review. To be effective all interested
persons must have an adequate opportunity to
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participate. Fairness implies an equal opportunity
to present views and opinions, without undue
pressure from lavr.yers and others with technical
expertise'296

In formulating its procedurai rules, however, the panel observes: " The
balance that must be struck is between the need for order and efficiency and

the desire for an informal and supportive atmosphere to encourage public

particípation." 297 'lhe breadth of any discussion and review is at present the
subject of speculation. While in a May

procedural matters

it

7,

was observed that

1992 News Release dealing with

" This is an excellent start for the

panel's environmental revi ew process,t'298 one is teft with the impression
that the panel's focus is caught up in details and not concentrated upon the
merits of the development initiaiive.
Given that a joint review is being conducted, the role and, disposition of

federal representatives is unclear. Statements issuing from the panel

are, in

all likelihood, compromises between a variely of views. The fact of a joint

panel, however, is cause for concern amongst environmental lobbyists 299
in that it may be interpreted as a federai endorsement of a prodevelopment

.l

,,.1

'.1

initiative.

How the federal authorities reconcile the Conawapa initiative with

concepts of sustainable development is an issue that may require years to

answer.

Today, it is indeed possible to

see the

continuing evolution of the policy

community in relation to this nation's water resource. With the federal

government, as part of the sub-government, taking into account the
concerns of previous developments and groups

in the attentive public, it

is

possible that the federal government ( sub-government) may now become
more than simply reactionary in its policy objectives. This of course, in

relation to such projects as Conawapa is not yet known. As it stands now, the
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federal government is still without â coherent, well thought out plan in

relation to water policy, and perhaps is still resembling its reactionary
nature.
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CONCLUSION

As a function of geography, Canada possesses vast holdings of water.

water has facilitated both the exploration and industrialization of the country,
As has been noted earlier, from the fur trade through to the development of

agnculture upon the praines, water has played a crucial role in the evolution

of the Canadian natron.
GÍven that European settlement of Canada has taken place over

hundreds of years, one may reasonably anticipate that the views of settlers in
Canada have altered with the passage of

time. Indeed radical social

changes,

such as those that occurred during the industrial revolution, serve to

illustrate the evolution of societal concerns and priorities.

Initiatly,

Europeans viewed Canada's water as a vehicle to facilitate

exploration. During the period of tndustrialization, water facilitated the
expansion of the nation's economy. A common feature throughout most of
Canada's history has been the view that water was a vehicle to assist in

national development.
Recently, however, society has become aware of environmental
Ìimitations upon development. Concern over matters such as the ozone layer
have translated into a general societal anxiety over the environment.

(lt

also

holds that concern over the environment has translated into societal anxiety
;.: -:.il
::.1::rir]

over the ozone layer.) It necessarily follows that initiatives related to
expanding the industrial/ economic base of the country may run into general

social concerns respecting sustainability of Canada's environment.
The Canadian government, as an actor in the sub-government and as a

reflection of the society that elected

it,

is to be expected to mirror the
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concerns and priorities of the Canadian nation, .as seen through the attentive

public. Historically, the Canadian government has pursued policies which
favour the development of the country's industrial base. ln terms of "water,"

the Canadian government has pursued policies which favour its eKploitation to
factlitate industrial growth. From the development of the Columbia River
through to the Conawapa Generating StatÌon, one detects within the federal
govern.ment a pro-development orientation towards various initÍatives.

Recently, however, the Canadian federal government has encountered
opposition to development both in society at large and with respect to specific
development initiatives. As is evidenced by the recent federal "Green Plan,"
the federal government has attempted to accommodate shifts in public values.
Nonetheless, one rs left with the distinct impression that the traditional policy

of emphasizing economic development continues to be bâlanced against more
contemporary environmental concerns. Ultimately, the Canadian federal
government's water policy during the 1990's with respect to this nation's

water resource may be viewed as being inconsistent,
Whether prodevelopment policies shall continue

if not

schizophrenic.

will be determined over the

course of the next decade.

This examination of the federal government's policy with respect to
water has attempted to track what may be described as the emergence of a new

relationship between government and its citizens. These shifts in policy noted
previously are a reaction to shifts in societal views, or more organized groups

within society. The exchange of ideas and information in this policy
communiry between "the people," the attentive public, and their government,
the sub-government, continues to the present. The evolution of federal water

policy, one may reasonably anticipate, will lag behind but nonetheless follow
societal trends.
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