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ABSTRACT
In Nigeria, legal problems of security interests for creditors consitute a major barrier to
economic development. It is customary that most creditors will only provide c¡edit when
there is security from debtors, Most often, the issue is not the availability of security but
its efficacy. The ease with which the security is obtained is also an importânt
conside¡ation. This is the more so as business people are always obsessed with the
economic efficiency of a particular transaction. Land in Nigeria is the most importânt,
but vulnerable, security interest for creditors. There are various clogs on the use of land
as security for credit transactions. A sizeable part of the country still observes the
customary land tenure system, where land is group or communally owned' The major
worry of creditors in this system is how to ensu¡e that there is compliance with the
complicated rules of customary law in land transactions. The Land Use Act, 1978, which
was enacted to rectify most of the shortcomings of the customary land tenure system, has
proved to be even more problematic than the regime it sought to modify. The systems
of registration of title and interests in land are inadequate. Moreover, the laws of
personal property security are dated and out of tune with contemporary commercial
¡ealities. These laws proceed from legal categorizations whereby the form of a
transaction, as opposed to its substance, determines its legal treatment' The resulting
legal regimes are unsystematic, uncertain, cumbersome, and, sometimes, inequitable. As
a ¡esult it is difficult to employ personal property as security for credit. Canada, on the
other hand, seems to have responded effectively to some of the problems that presently
affect the Nigerian laws. The use of the Torens system in Western Canada seems to be
economically eff,rcient fo¡ security interest in realty. The personal property security Acts,
which derive from Aficle 9 of the United Stâtes Uniform Commercial Code, appear to
be the appropriate legal regime for security interests in personal property. This study
explores some of the limitations of the Nigerian laws of security interests in realty and
personalty. The study also attempts to discover whether the Canadian laws, which are
efhcient, could serve as models for the reform of the Nigerian laws on secured
transactions,
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INTRODUCTION.

I.

TIIE NEED FOR SECTJRED TRANSACTIONS.

Why creditors sometimes demand security before they extend credit, and why the
law recognises this form of financing arrangement, are two crucia-l preliminary questions
to this study. It is undeniable that the commercial activities and industrial growth of any
economy depend on the availability

of credit for those involved in commercial

and

industrial enterprise. According to Goode, "enterprises live (and sometimes die) by
credit.

"r

The life and growth of any economy depends on the provision of efficient

mechanisms for the extension of

credit. But it is not possible for a c¡edit provider to

predict the continuity or growth

of its debtor. Because of

uncertainty

in

business

activities, c¡edito¡s are always reluctant to expose their money to avoidable or mitigable

risks. The product of a company may

have been misjudged, or stiff competition mây

relegate it to a remote position in the market. For several reasons the debtor may find

it impossible to pay its debts. The creditor who

has obtained security is fairly certain

that in the event of unavoidable business catastrophe, it will be able to recoup itself from

the proceeds

of the security and be saved the trouble of proving in competition with

unsecured creditors.2
The vast amount of credit granted yearty by secured creditors is enhanced by their

1,

R.

Goor.le,

Ç9¡q49¡qþl!4g (Micldlesex, England: Penguin Books Ltd./Allen lane, 1982)' 705'

2.R.Goocle'@(London:Sweet&Maxwell,1988)1,,R,

Goode, "The Modernisation of Personal ProPerty Security Larv", (i984) 100 L.Q.R. 234.

2

ability to negotiate a privileged position in the event of insolvency or bankruptcy of the
debtor.3 This demand for security has become even greater in this period of globaJ
recession and more frequent business failures. Therefo¡e to the question whether security

is necessary, it is answered that "security is ingrained and of long standing, satisfying
an atavistic urge to score ove¡ one's fellow man."a

It is common

knowledge that

in contemporary commercial practice security

is

mostly taken as a matter of course by creditors because it is the traditional method of
financing, and, somgtimes, without critical evaluation as to whether the expense justifies

the return.s

In this conventional wisdom a

secured loan provídes

advantage fo¡ a 1ender"6 that there is a source for

a

"psychological

it to recoup itseif in the event of the

debtor's default. It is arguable in this regard that the law is too favourable to those who
have the negotiating power and ability to secure thek lending.T Despite the traditional

function of security, in practice, the lending industry relies more on the credit-worthiness

of debtors than on their assets.s Experience has shown that many debtors will run risks

3.

Goode, "The Modemisation of Personal Property Security", supra note 2

4.

R. Goode, "Is the Law Too Favourable to Secured C¡edito¡s?" (1983-84), 8 C.B.L.J. 53. Goode
observed that secure<I transactions have long been part ofhuman existence. For instance, security was used
by the Akkadian over 4,000 years ago, with a form of antichresis by which the debtor pledged his land and
the members of his family. See ibid.

5.

D. Allan, "security: Some Mysteries, Myths and Monshosities" (1989) 15 Monash U.L'R'

341

at 342.

6.

Se-e

7.

L

8.

R. Miller, "Taking

R. Scott, "A Relational Theory of Secured Financing" (1986), 86 Colum. L. Rev' 901 at 945.

Ziegel, "The New Personal Property Security Regime - Have we Gone too Far?" (1990)' 28
Alra. L. Rev. 739,
â Look at the Commercial Finance Contract"

(1979),65 A.B'A.J' 628; cited

by Scott, "A relational Theory of Secured Financing", supra, note 6 at 946,

3

different from those for which the loan was obtained. Because of this potential for abuse

of the te¡ms of the ioan, risk-averse creditors will want to monítor debtors to avoid
misbehaviour, and by taking security there is also the assurance that the debtor's assets

it

are committed to the business or pu{poses for which

bo¡rows'e This brings about

financial discipline on the part of the debtor. In addition to information given to the
creditor to monitor the debtor, this may make less likely the failure of the business or
enterprise.r0 Also, monitoring benefits unsecured creditors indirectly: by monitoring
the debtor, unsecured creditors are confident that in the event of bankuptcy the secured

credito¡s

will not

share

in the common pool that is not subject to the security interest.lr

This is because the secured assets constitute the pool from which the secured creditors

will recoup themselves in the event of the bankruptcy of

a debtor, leaving the unsecured

creditors to share in the unsecured assets,

Although secured financing gives the creditor some rights
agreement, the debtor

will always have a greater

stake

in the security

in the collate¡a1 than the lender.

The debtor's knowledge that the creditor can raTize its loan by resorting to the assets

any loan covenant is violated is a compelling incentive to
specified

in the agreement.rz Thus the secured creditor

if

fulfil all the obligations

may be able to influence the

9.

Allan, "security: Some Mysteries, Myths and Monstrosities", supra, note 5.

10.

Goode, "Is the Law too Favourable to Se¡ured C¡editors?" supra, note 4 at 56.

11.

R. Picker, "security lnterests, Misbehaviour and Common Pools" (1992)' 59 U. Ch.L. Rev' 645
is defined by Goode as "a right given to one party itl the asset ofanother party
to sepure payment or performance by that other party or by a third party. " See R. Goode þg4!-!¡qþþ49
of C¡edit and Se¡uritv, supra, note 2 at 1.
at 658,

12,

A ',security interest"

R. Scott, "A Relational Theory of Secured Financing", supra, trote 6 at 945.

4

actions of the debtor before there is any default. This function of secured transactions is

different from the conventional opinion that collateral serves as a residual asset claim in
the event of default and insolvency. This leads to the conclusion that security has an
active rather than a dormant function.r3

It is also argued that misbehaviour is not peculiar to debtors. Creditors may
the tendency to misbehave

have

if it is known that the¡e is a common pool for all to ¡e¿lize

their loan upon default. This c¡editors' misbehaviour is in the form of monitoring the

debtor and other c¡editors

in

order to defeat the

pro rata

basis

of

distribution.ra Therefore, secured lending which prioritises the claims
prevents credito¡s' misbehaviou¡ and the attendant monitoring costs

bankruptcy

of

creditors

in common pool

situations.r5

The taking of security and the consequential reduction in the risks of debtor's
misbehaviour might, it has been suggested, lower the interest rate payable by debtors and

lessen the cost

of c¡edit generally.l6 But it

seems that this theory may not have a

catholic appeal or application. Security may increase the cost of setting up the credit, and

for some financial operations it may not reduce the risk. In smail loan transactions, the
credito¡ may obtain the same protection without actuaily resorting to the expenses of

13.

Scott, ibicl., at 950. It is impo¡tant to note that se¿ured creditors a¡e now cautious about the
anount of influence they wield in a debtor's business. This is because excessive control of a debtor may
render the secured creditors liable jointly with the debtor to other credito¡s or for any environmental
offence.

L4,

R. Picker, "security Inte¡ests, Debto¡s

15.

Picke¡, ibid.

16.

See S. Levmore, "Monito¡ and F¡eeride¡s in Commercial and CorPorate Setting" (1982),92 Yale

L.L

49 at 59, 69.

an<l Common Pools", supla, note 11

at 678.
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taking security. Information and the right to intervene can be got through contract and
financial discipline can be similarly imposed.lT
The elaborate mechanism set up for secured lending has been criticised by Alan
Schwa¡t2.18

In place of the present practice Schwartz advocates that the firsþin-time

is

first-in-right rule will meet some of the functions of secured lending. It may aiso reduce,

marginally, the cost to commercial parties of realising financing objectives.re This
proposed scheme appears equitable and simple, but different c¡edito¡s have varying
degrees

of risk-averseness, and some will not lend unless their credit is secured. Apart

from privity of contract, the law will always recognise and legitimate this fo¡m of
financing. According to Jackson and Ktonman:
the law denied debtors the power to prefer some creditors over others through
a system of security agreements, a similar network of priority relationships could

[I]f

be expected to emerge between creditors. Permitting debtors to encumber their
assets achieves the same result, but in a simpler and more economic fashion. If
a debto¡ has more than two or three credito¡s, freeriders and hold-out difficulties
are iikely to plague any attempt on the part of the creditors to work out a set of
priority relationships among themselves. These transaction costs can be avoided
by allowing the debtor himself to prefer one creditor over another. The rules
perrnitting debtors to encumber theh assets by private agreement is therefore
justifiable as a cost-saving device for the debtor's creditors to do what they would
do in any case.2o

11.

D. Allan, "security:

Some Mysteries, Myths and Monstrosities", supra note 5 at 342' footnote

19 and accompanyiûg text.

18.
79,

A. Schwartz, "A Theory of Loan Prio¡ities" (1989),

18 J.

Leg Stud.

209

Schwartz, ibid., at 260 to 261. Schwartz, however, concedes that some form
purchase rnoney securìty interest, should conti¡ue to be secured.

of lending, like

20.

T. Jackson ancl A. Kronman, "Secured Financing and P¡iority Among C¡editors" (1979)' 88 Yale
L.J. 1143. This rationalisation of the essence of secu¡ed transactions has found favour with P¡ofessor
Goode. See R. Goode, "Is the I-åw too Favourable to Secured Creditors?" supra, note 4 at 57' However,

it has been criticise<l by Professor Alan Schwartz, who contends that the Jackson-Kronman argumenl did
not tâke into account the possibility that a ¡eduction of monitoring costs for one class of creditors might

6
The above discussion has been focused on the need for, or peculiar commercial
attractions of, secured tra¡sactions. The analysis in thìs study is not exhaustive, and the
reasons that secured lending is essential to most creditors ¡emain to be given.

I

have

attempted to point out that there may be beneffs from secured lending that are different

from the traditional ¡ationale for this type of iending. Legal scholars have

been

attempting, with the aid of economic analysis, to unravel the puzzle of, or rationale for,
secured transâctions.2l The debate has reinforced the importånce of secured transactions

in the economy, even though there

does not seem to be any agreement on the extent

of

the signifrcance of secured financing.22 The difficulty witlt the debate is that there have
been as many opinions as there have been contributors. Given the variety of opinions on

this issue, it is tempting to sympathise with the objection of Kripke, who contends that

iDcrease monitoring costs for another class of c¡editors, See Alan Schwartz, "Security Interests atrd
Bankruptcy Priority: A Review of Cu¡¡ent Theories" (1981), 10 J. Leg. Stud. 1 at 10-11.

21.

Legal discourse on this issue assumed inìportant dimension following the enâctment of Article 9
States Unifonn Comme¡cial Code. This is the most important, âlld appealing part of the code

of the Uniterl

frorn intemational perspective.

22,

The first attempt to unravel the puzzle of secu¡ed transaction appeared in the seminal article by
Thomas Jackson and Anthony Kronman, "secured Financing and Priorities Among Creditors", (1979) 88
Yale L.J, 1143. Issues were joined with them by Alan Schwartz in "Security I¡terests and Bankruptcy: A
Review of the Cur¡ent Theorie¡. " (1981) 10 J. Legal Stud. 1., S. Levmo¡e, "Monitors and Freeriders i¡
Comme¡cial and Corporate Settings" (1982), 92 Yale LJ. 49., Alan Schwartz, "The Continuing Puzzle
of Securetl Debt," (1984) 37 Vand. L.R. 1051., J. White "Efficiency Justiltcation for Personal Property
Security," (i984) 37 Vand. L.R. 4?3., H. Kripke, "Law and Economics: Measuring the Economic
Eflrciency of Commercial I-aw in a Vacuum of Fact," (1985) 133 U.Pa. L.R. 929t T' Jackson and A.
Schwartz, "Vacuum of Fact o¡ Vacuous Theory: A Reply to Professor Kripke", (1985) 133 U. Pa. L.R.
98?; R. Scott, "A Relational Theory of Secured Financing" (1986), 86 Colum. L.R. 901; F. Buckley, "The
Bankruptcy Priority Puzzte", (1986), 72 Va. L.R. 1393., P. Shupack, "Solving the Puzzle of Secured
Transactions", (1989) 4f Rutgers L.R. 106?. See also, R. Picker, "Security I¡terests, Misbehaviour and
Conrmon Pools" (1.992), 59 U, Chic. L.R. 645.
The debates, which seemed to focus on personal property se4urity, feceived another twist with the
evaluation of the role of real property security in the puzzle. See A. Johnson, "Adding Another Piece to
the Financing Puzzle: The Role of Real Property
Secured Debt", (1991) 24 Loy. L.A.L. Rev. 335.
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the debate proceeds "in a world of academic reasoning reminiscent of the cloiste¡ and
unfounded on any discussion of the factual world of commerce. "23 Kripke reasoned that
"there was no way that abstract reasoning, economic theory, or rigorous logic could have

led" to the particular solutions

represented

by the Uniform Commercial Code's

language.2a

Nevertheless, apart from the transactional efficiency2s of secured transactions and

other ancillary benefrts to both the creditor and debtor, it is usual that most creditors, in
orde¡ to reduce their risks, will not lend without security.26 The fact that the legislature
has deemed

it important to protect this form of transaction and in

some cases provides

for its facility implies its impofiance to the economic wellbeing of any country.

It is in light of the advantages of

secuted transactions that this study is considered

important. It is assumed that creditors will resort to securing their credit when they are
confident that the security is realizable in the event of debtor's default. This demands,
especially

in the

case

of real property, that there is certainty of title to the

secured

property. If there is no certainty of title the security interest will tu¡n out to be illusory.

23,

Kripke, "Law
ibid., at 931.

ancl

Economics: Measuring the Economic Efficiency ofLaw in a Vacuum ofFact',

24,

Ibid, 959. Jackson and Schwartz attacked Kripke's reasonhg, arguing that "Kripke's methodology
is uttedy bereft of se¡ious intellectual support. No one can get a challenging problem of social policy right
using Kripke's approach. " See Jackson and Schwartz, "Vacuum of Fact or Vacuous Theory: A Reply to
P¡ofesso¡ Kripke", supra, note 22 at 1001.

25. Shupack, "solving the Puzzle of Secured Transactions", supra, note 22 at 1083-1084. It has also
been argued that there is no puzde of any kind in secured fulancing, Thât amongst other functions, it
seryes as a management bond that limits the risks of a firm's project. See E. Adler, "An Equity-Agency
Solution to the Bankruptcy Priority Puzzle" (1993),22 L Leg. Stud. ?3.
26.

This conclusion was also reached by Jackson and Schwartz, suPra note 13 at 1001.

I
Atso, the use of security will be justifred when it is commercially efficient. This implies
that the cost of taking security should not be more than the advantages
enhance the efficiency
mechanisms that

will

of

it

confers. To

secured transactions, the law should provide appropriate

make credit transactions fast, economical, easy, and certain. The

presence of these features

will

ensure predictability

in credit transactions to the benefit

of both creditors and debtors. Uttimately, it is the economy that benef,its from

the

of this form of financing affangement. This may be responsible for

the

effectiveness

attention given to this a¡e¿ of the law by most developed countries.
Nigeria as a developing country is beset by a number of problems. But apart from

political problems and other inhibiting factors, inadequate and uncerlain security interests
for creditors are major impediments to economic development. The availability, effrcacy,
cost, and facility of security are some of the important factors considered by creditors'

In Nigeria, land is the most important, but fragile, form of security interest for creditors.
There are several constraints on the use of land as security for credit transactions. In
most parts of the country the customary land tenure system sti1l has a strong hold' The

problem for creditors in this a¡ea is the viability and efficacy of group o¡ communâlly
owned land as collateral for credit. In an attempt to check some of the difficulties in the

customary land tenure system, the legislature enacted the Land Use Act, 1978. But as

will be shown in this study, this Act in relation to real property security has created mo¡e
problems than it attempted to solve.
The registration of titles and interests in land, which, inter alia, facilitates land
transactions,

is equally

defective

in

essential respects

in Nigeria. FoÌ

instånce, a

9

purchaser from the frrst registered owner of land is liable to have his interest defeated
by a party who subsequently proves a better title. In other words, there is no government
guarantee of title of the purchaser after first registration. The instruments registration law

is mainly good for evidentiary pu{poses. Again, the laws of personal plopefty security
are anachronistic; completely out of tune with the present societal realities. In this æea,

the form of a transaction, as opposed to its substance, determines its legal treatment.
Thus similar transactions are treâted differently. Consequently, Nigerian laws in this area

are chaotic, uncertain, difficult, and inequitable. This makes

it

cumbersome to utilise

personal property security. These problems have been compounded by the law enacted

to protect illiterate persons in Nigeria. The technical requirements of this law do not
make for easy compliance. As a result, the taking of secured credit is out of the reach

of illiterate persons, and when it is available, it is often at exorbitant cost'

tr.

SCOPE OF TTIE TTIESIS.

This study explores the legal limitations on secured transactions. The
proceeds from the premise that secured transactions are essential

thesis

for the effective

functioning of commerce and aid the growth of the economy. Accordingly, the law
should not only legitimate these form of f,rnancing arrangements but should also provide

appropriate mechanisms to facilitate such transactions. In this study, the Nigerian legal
regimes on secured trânsactions are compared with those

of

Canada with a view to

finding which of the two count¡ies has more efficient laws on the subject. There will be
an attempt to highlight the problems of security interest in real and personal property in

10

Nigeria. It is important to observe that the thesis is primarily concerned with the legal
constraints on secured transactions and should not be seen as a restatement

of

the

substantive law on real and personal property. Any inquiry into the substantive law in

these areas

will be

done with a view

to

unde¡standing the root

of the problems,

concerning secured transactions, Such a discussion is necessary particularly with regard
to the customary land tenure system, where a knowledge of some of its features will aid
readers

in

understanding its contribution to the problems

of security interests in

real

property in Nigeria.

Further, the classification of property into realty and personalty can sometimes
be

artificial, especialiy in relation to their function as security interests. This is so in the

case

of quasi-personalty, i.e., those things which are movable in point of law, though

fixed to things real, either actually, as emblements (fructus industriales), or fixtures.2T
In this area, classification creates problems in relation to the appropriate legal regime that
should regulate the security interests arising from these types

of property. Also,

a

security interest in the nature of the floating charge could affect the registration regimes

in real and personal property security.2s It is equaliy arguable that the functions, or
p:uzzlre,

of

secured trarsactions, where discussions have focused mainly on personal

p¡operty security, can only be properly understood by evaluating the role of real property
security interests.2e

77.
28.
29.

See The Dictionarv
See

of Enelish Law vol. 2, E. Jowitt ed. (London: Sweet & Maxwell, 1959).

R. Wood, "The Floating Charge on Land in Westem Provinces" (1992),20 C.B'L.J. 132'

A. Johnson Jr., "Adding A¡other Piece to the Financing Puzzle: The Role of Real Property

Secured Debt", supra, note 22.
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The thesis is expository, critical, and comparative in its approach. The legal
problems of secured lending in Nigeria are explored and compared with the Canadian
situation. The comparison relates, principally, to how Canada has responded to some of
the legal problems that tend to hinder secured transactions in Nigeria. During the course

of my research, it was appârent that Canada

has effrcient legal regimes on secured

transactions. This opinion was reinforced in interviews with bankers in Winnipeg, who
expressed satisfaction with the functioning of the present laws in Canada. In addition to
the critique of the laws regulating secured lending in Nigeria and Canada, the thesis also

híghlights the legal principles in the latter jurisdiction that are potentially beneficial and
transplantable to Nigeria. An efficient law of secured transactions may help to lower the
cost of dornestic borrowing and to make credit available. Also for a developing country

like Nigeria, a functional legal regime of secured transactions may enhance direct private
foreign investment.

Itr.

OUTLINE OF TTIE THESIS.

The thesis is divided into three sections. The first section deals with the problems

of

security interests

in real property, while the second part is focused on personal

property. The conclusion dweils on whether there is the need to reform the law of
security interest in Nígeria.
Chapter 1 focuses on the customary land tenure system and the limitations it puts
secured transactions.

It

discusses the problems

of ownership under customary law, the

inalienability of group-owned land, and the impact

of the received English law

on

t2
conveyancing. Discussion also covers the protection of illiterates, and how the Land Use

Acl, 1978, attempted to solve the problems arising under the customary land tenure
system.

Chapter 2 explores the Land Use Act, i978 and its impact on credit transactions.
The discussion in this chapter is centred on the conceptual and practical limitations of the

Act. The co¡nmercial implication of the requirement of the state governor's consent to
any alienation or transfe¡ of any interest in land is analysed.
The registration regimes introduced to facilitate real property secured lending are

the concem of chapter 3. The Nigerian instruments and title registration systems a¡e
compared with the Torrens system that operates in Western Canada. The benefits a¡d
burdens of the respective systems are highlighted and a conclusion is reached on which
systern is the more effective.

The second sections relates to personal property security. Chapter 4 dwells on the

limitations of the laws on personal property security in Nigeria. Attention is drawn to
unnecessary classifications

of the various forms of security interest and the resulting

differences in legal treatment, which are mostly inequitable. Reference is also made to
the constitutional impediments to the growth of eff,rcient comme¡cial laws in Nigeria and

its effect on commerce and the economy.
The decision to allocate chapter 5 to the floating chæge was made because of its

importance

in

corporate lending. The origin and nature

of the

floating charge is

discussed. Analysis also focuses on its limitations in Nigeria, especially in relation to its

non-applicability to unincorporated business.

13

The Western Canadian Model Pe¡sonal Property Security Act is the focus of
chapter

6. The featu¡es and scope of this

model regime are analysed. Also the

shortcomings of the new regime are highlighted and it is suggested that its philosophical

foundation can form the basis for law reform along this line in any country.
The last section of the thesis evaluates the topic as a whole and attempts to assess

whether, in light of the findings in the study, the¡e is the need for a refo¡m of the laws
on secured transactions in Nigeria. There is an attempt to evaluate the relevance of the

floating charge under any new scheme. Suggestions are also made on how any proposed
reforms in the Nigerian laws could be made effective and conflict-free.

L4

Chapter 1.

LIMITATIONS OF THE CUSTOMARY LAND TENURE SYSTEM
ON REAL PROPERTY SECIJRITY.

1.0. NATURE OF OWNERSHIP IN THE CUSTOMARY LAND TENURE SYSTEM.

In the evaluation of security of title to land it is necessary to inquire into the issue

of ownership. This is particularly important in the case of the customary land tenure
system, as the ascertainment ofthe nature of ownership is a dominant problem that besets

the entire gamut of the tenure system under customary law. It has been very difficult to
state whether an

individual can own land under native law and custom. The determination

of this issue is

essential to the consideration

attempts by courts to state the meaning

of all other rights arising in land. The

of "ownership" as used in customary land law

have been problematic. In what is often regarded as Ihe locus classicus in relation to the

nature of ownership, the Privy Council in Amodu Tijani v. Secretary. Southern Nigeriar
obsewed:

The next fact which it is important to bear in mind in order to understand the
native land law is that the notion of individual ownership is quite foreign to native
ideas. Land belongs to the community, the village or the family, never to the
individual. All the members of the community, village or family have an equal
right to the 1and, but in every case, the Chief or Headman of the community or
village, or head of the family, has charge of the land, and in loose mode of
speech is sometirne called the owne¡. He is to some extent in the position of a

[192112 A.C. 399.
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trustee, and as such holds the land for the use of the community or family.2

It is difflcult to give the precise

meaning

of "ownership"

as used in customary

land 1aw.3 Indeed, the specific meaning of this concept has not passed without some
debate.a The greatest

right an individual can have in land under customary land law, it

has been contended, is possession, not ownership.s This opinion seems to de¡ive f¡om
the fact that an individual in customary land tenure system is often a member of a group

- the family or community. Because of the complexity of the rights of the individual in
relation to that of the group,

it is felt

that the term "corporate" may be the apposite

description of the nature of land holding in customary law. Ownership is in the group
and the individual has mere right of possession.6

2,

at 404-405. The accuracy of this statemeat has been doubted by Professor Allot, who is one
See A. Allot, New Essavs in African l-aw
(London: Buttenvorths, 1970) at 309. Moreover, the Cou¡t of Appeal of Nigeria in LSDPC v. Foreisn
Finance Comoration (1987), N.W.L.R. 82 at 83, doubte<l the validity of the Privy Council's
pronouncement in present day Nigeria.
Lt¡icl

of the renowned scholars of West African customary laws.

3.
"One may misunderstand a foreign legal system if one approaches it within the view permitted
by the blinkers of (one's) own society", that is, withi¡ an alien concePrual framewo¡k. See Bohaman,
Justice and Judsment Amons the Tiv (London: Oxford University Press, i957) preface iv. See also BentsiEnchiU, GIg!g-I4I!LI4y (London: Sweet & Maxwell, L964) at 6.
Aly reference to the customary land law of Ghana should not be surprising, as one of the features
of custornary larvs in West Africa is the similarities in important essentials between countries. This has
prompted Allot to state that African customary law is, "i-n a certain but most imPortant sense, a unity,
though a unity in diversity. " see A. Allot, Essays in African Larv (London: Butterworths & co.
(Publishers)Ltd.,1960)at71.SeealsoT.Elias,@(I-ondon:

Routledge

& Kegan Paul LtrJ., 1962) at 3.

4.

supra, footnote 3 at 164; Bentsi-Enchill, supra,
See Elias,
(London: Sweet & Maxwell, 1962) at 32-34;
footnote 3 at 7; Coker,
Olawoye,Title to Land in Niseria (lfe, Nigeria: University of Ife Press, 1981) at 2.

5.
6.

Coker,

ibid.

Elias, supra, footnote 3 at 7, This opinion seens to be at one with the observation of the Privy
Council in d¡qg¡lq!þqijg_g4¡g supra, footnote 1.

t6
However, it is very eâsy to be misled o¡ confused by the concept of ownership.T
Ownership is a right and rights are not held in ¡elation to inanimate objects but in
relation to other people. Thus a right is not held in land per se but against another

person. It follows that ownership is not ordinary possession but a relation among
persons.s As it is difficult to argue that all members of the community in the African
context have a concullent right to use the same parcel of land at the same time, it has

been contended that the ide¿

of individual ownership is not unknown to

Nigerian

customary land law.e It may be suggested that the owner ofland is the person who has
the right of possession, whether mediate or immediate, and whose right of possession is

not tied up with, or restricted by, the superior right of another person. To amount to
ownership in this sense the right claimed must be infinite and absolute.r0
One of the standa¡d ingredients of the liberal idea of owne¡ship is the liability of
the owner's interest to be taken away from him for debt, either by execution ofjudgment

7.

"Ownership" as a concept in law has gerrerated a lot of debate. There is no consensus on the
appears to be agreement that it is a form of right. See G, Wilson,
"Jurisprudence and the Discussion of Ownership" (1947), Camb. L.I. 216; C. Tumer, "Some Reflections
on Orvnership in English Law" (1941), Can. Bar Rev. 342; J. Jones, "Forms of Ownership" (1947)' 22
Tulane L. Rev. 83.
nature

8.

of ownership, but there

See J. Underwood,

(New York: Ams Press Inc., 1968) at 15.

See Olawoye, supra, footnote 4 at 4, who is of the view that the fact that the right of a land
9,
holder is limited by the getreral requirement of land tenure system in the ârea does not render it

inappropriate to refer to him as "owner". According to A.N. Allot, to contend that ownership of land does

not exist in African customary land law, "assumes that there is something wrong with a foreign legal
institution which does not conform to English legal principles; it also assumes that a term such as
'orvnership', has a god-given meaning, a 'true' or 'real' meaning; and finally it assumes that a thing called
'ownership' exists and can be discovered in a country's laws, just as oue may discover diamonds in a riverbed." See A.N. Allot, "Torvards the Definition of'Absolute Ownership'" (196Ð 5 J,A.L. 99, 100.

10. Olawoye, Title to I-snd in Nieeria, Ibid., 4; A.N. Allot, "Towards the Definition of Absolute
Ownership", ibid., at 101-102.

t7
debt

or on insolvency.rr But under the customary land law, apart from

certain

¡estrictions on the alienation of an owner's interest, attachment of his interest through
legal process is prohibited. However, despite the inalienability of land in early medieval

England, Pollock and Maitland argued that any suggestion that no land in England at that

time was owned would lead to a barren paradox.l2 Therefore, in customary law,
ownership of land may not be absolute in terms of attachment of interest, alienation, or
use

of land, but this does not prevent the use of the term "ownership" when used to

describe an individual's right to land.t3

It is also necessary to inquire whethe¡ an individual can have allodial title to land.
There are judicial authorities to the effect that ailodial title can be granted to

an

11.

The reason fo¡ this libe¡al conception of ownership is that in the absence of such a general liability
the growth ofcredit would be hinde¡ed, and ownership would be an instrument by which the owner could
defraud his creditors. See A. Honore, "Ownership" in A. Guest (ed.)
(London: Oxford University Press, 1961) at L23.

l?.

F. Pollock and F,W. Maitland,

Vol. 11 (Cambridge: University

Press, 1964) at 5.

13.

However, there may be need to use the tefm "absolute ownership" or "absolute title" to describe the
right of the i¡dividual, family or cornmunity who has an unre.stricted title or the equivalent of allodial title
to land. This is necessary to distiaguish it from the right of an i¡dividual i¡ family land, where he may be
said to be orvner in a restricted sense, and that of the customary tenant who has a right of occupancy on
the land. As Lord Cohen observed in þþl! v. Tuakvi (1952) 13 W.A.C.A. 10 at 14:
It seems clear from the authorities.., that the term owner is loosely used in West Africa.
Sometimes it denotes what is in effect absolute ownership; at other times it is used in a context
which indicates that the reference is only to right of occupancy... This looseness of language is,
their Lordships think, due very largely to the confused state of the land law in (West Africa) as
it now stands... The¡e has been introduced to native customary law, to which the notion of
individual owne¡ship was foreign, conceptions and terminology derived from English law. Ia this
ci¡cumstance it is not surprising that it is difficult to be zure what is meant in any particular case
by the use of the expression owner. "
See also B.O. Nwabueze, Niseria l¡nd I-âw @nugu, Nigeria: Nwamife Publishers; New York: Dobbs
Ferry co., 1972) at 26i Olawoye supra, footnote 4 at 7.
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individual by the community.r4 This implies that the interest of the grantee is not
subject to the control of, or qualihed by the interests of, the grantor. Although, the Privy

Council did observe that cases of individual ownership of land at present are due to the
introduction of English ideas in the colony,rs it is not true that individual ownership was
unknown to customary iaw before the advent of the British. On the contrary, it can even
be said that all family lands and, in some cases, communâl land, must have had their

origin in individual ownership.16

To lend force to the modern conception of individual ownership,

it

has been

observed that the institution of communal ownership has been dead for many years, while

the institution

of family

ownership

is a dying

institution.rT Recently, the Court of

Appeal of Nigerìa remarked:
Communal and family title to land is a thing of the past. The conception of land
being in the family for the past, present and future members of the family is no
longer valid. rs
Nevertheless, the above observation is of doubtfui validity in the light of the Supreme

Court decision in Ojemen v. Momodu and O¡sre to a contrary effect. Thus despite the

t4.

S¡s¡oþ v. Okine (1930) 1 W.A.C.A. 49; $sþ v. Ye¡su (1941) 7 W.A'c.4. 167; ggljgblly v.
Ashfri (1955) f4 W.A.C.A.6?6. Horvever, doubts have been expressed on the coffectness of these
holdings. See G.R. Woodman, "Allodial Title to lånd' (1968) 5 Univ. of Ghana L. J' 79.

15.
16.

Lord Hâldane in Amodu Tiiani v. Secretarv of Southem Niseria, supra, footnote 1 at 405'
Nwabueze, Nieerian Land Law, supra, footûote 13 at 32; BentsiEnchill, Ghana I-and Law
1l at 89.

(supra) at 81; G.R. Woodman, "The Allodial Title to I-and" supra, footnote

17.

Per Speed Ag. C.J. in I-ewis v. Bankole (1909) 1 N.L.R. 82 at 83.

18.

Pe¡ Ademola J.A. in LSDPC v. Foreisn Finance Comoration (1987) 1

19.

(1983) 3

s.c.

173 at 181.

N.W.L.R'

415 at 433.
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encroachment made upon

it by modern

practises, by the courts and the government,

communal and family ownership still retains a firm grip upon our society.20 It is in light

of the importance of group ownership - particularly family ownership - in modern day
land transactions

in Nigeria that it

becomes necessary

to ascertain the right of

an

individuai in famiiy land.

1.1. THE NATIJRE OF INDIVIDUAL INTEREST IN FAMILY LAND.
In a

group-owned land (whether communal

or family) determining the exact

nature of an individual interest can be quite problematic. The real ownership is vested

in an abstract concept known as "corporation" or "quasi-corporation " i.e. the family, in
which the chief or the family head is the trustee of a sort.2r But behind this general
curtain of group ownership there is a gradual individualisation of possessory rights.22
It is impofiant to point out that the individual's right in the family land may be more than
mere possessory right. Elias, while elaborating on this issue rejected the concept of
usufructuary right and observed:

20.

That the family is the land-owning unit is confirmed by the facts that grants to individual membe¡s
i¡ the family. Moreover, lands originally acquired by
an individual as his âbsolute property devolves at his death upon all his children as family land under
indigenous system of tenure. This knowledge would have i¡formed Butler-Lloyd J. in stating that,
"Notwithstanding the lapse of nearly a generation since the judgment in Lggis v. Bankole was delivered,
the institution of farnily ownership is still a very life force in native tenure in Nigeria. " Se¿ B4iulqiyg v.
Akapo (1938) 14 N.L.R. 10. See also Nwabueze, supra, footnote 13 at 45.

of the group or to strangers leave the ultimate title

2L

Amodu Tiiani v
þ, supra, note 1. The use of the word "trustee" is
different from the conventional meaning of it. Accordi¡g to Nwabueze, the most fundamental of the
differences is that whereas a trustee of land has the legal title vested in him and the¡efo¡e the legal owner
of it, the legal title to communal land is vested i¡ the quasi-corporation, the community, village or family,
and not in the chief individually. To dascribe him as an owner, even in a loose sense, is thereforo
misleading. Niserian Land Law, supra, footnote 13 at 149.

22.

Bentsi-Enchill, Ghana Land Law. supra, footnote 3 at 88.

20

The Nigerian occupier's interest in or right over the land of his community or
family partakes of the nature of part-ownership enjoyable, at least in theory, in
perpetuity.

"23

The nature of this part-ownership is not clea¡. The interest may be iikened to tenancy in
common under English law as all membe¡s have undivided shares in the family property.

However, this comparison is not very helpful since the individual has no alienable
interest in the land.2a It has been held that even when a member of the family has been
ailotted a portion of the family land, that member becomes entitled to occupy and enjoy
that portion during good behaviour,2s but he does not become the owner of the land as
against the family and he cannot alienate

it without the consent of the family.2ó Nor

is

the member's interest attachable for debt owed by the member to a judgment creditor.2?

Again, as there is no doctrine of survivorship,

it is diffrcult to liken the nature of a

member's interest to ajoint tenancy. On the death of the member, his portion of the land
becomes automatically the family property or vested in his children.

It

has been held that

this interest is not devisable.28 Summing up his opinion on this issue Elias stated:

The interest of e¿ch member of a family in the family land is neither strictly

23.

T. Elias, Niserian Land låw (London:

Sweet

& Maxwell, 197l) at 115.

24.

In Caulcrick v. Hardins (1926) 7 N.L.R. 48, it was observed at page 49 that, "the customary
tenure recognised by native law and custom as arising in such a case has not the essential characteristics
of a tenancy in common strictly so called, in that it gives no right of alienation"

25.

The meaning of good behaviour is quite elastic. Good behaviour requires that the holder should
not alienate his interest without the requisite consent; put the land into a use different from that for which
it was granted, or does anything that may amount to a challenge of the grântor's title. Courts are
emporvered to determine whether the conduct of the customary tenant âmounts to a rnisbehaviour.

26,

Adosun v. Fagbola (1932), 11 N.L.R. 110 at 111.

27,

Miller Bros. v. Ayeni (1924) 5 N.L.R. 40., Jacobs v. Oladun¡i B¡os. (1935) 12 N.L.R.

28.

Daniel v. Daniel (1958), 1 F.S.C. 50., Tavlo¡ v. Williams (L935) 12 N'L.R. 67'

1.
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usufn¡ctuary in the Roma¡ sense, nor is it a tenancy in common or ajoint tenancy
according to English land law. Again, it is not proprietary in the sense that it
carried such a complete power of disposal as enjoyed by an English fee simple
owner of land; it is equally inaccurate to regard it as merely possessory, for the
occupier ordinarily enjoys a degree of freedom of user which a fee simple owner
might envy. It is also clear that the Nigerian occupier of family land is not a life
tenant of his holding such as his opposite member in an English settlement... It
seems that he holds a kind of fee conditional or even fee determinable which.
however, is peculiarly indigenous.2e
This description of the nature of a membe¡'s interest has been criticised by Kom as being
too vague and out of context with the true nature of a member's interest. In the opinion

of Kom, a

dete¡minable

or conditional fee under customary law is an interest of

inheritance. However, since a member's interest is bound to determine on death, even

if

he conforms with the customary norms during his

life, his interest cannot be described

as a "determinable fee, which however is peculiarly indigenous. "30 According to this

latter view, the member's interest is nothing other than a possessory licence.3l
The qualif,rcation of a membe¡'s right in family land as possessory licence is as
tempting as it is misleading. There has been an on-going debate on the nature of licence

in relation to land, but consensus as to the precise nature still remains

29.

elusive.32

It

Elias, Niserian lånd Lâw, supra, footnote 23 at 131.

30.
3

E. N. Kom, "The Nature of a Membe¡'s Interest in Family Land in Nigeria and Ghana" (1966)
Univ. of Ghana L. J. 122 at I34.

31.

Ibid. 135.

32,

For some scholarly attempts to analyse the true nature of licence, see H. Wade, "What is a
Licence? " (1948) 64 L.Q.R. 5? and "Licence and Third Parties" (1952) 68 L.Q.R. 337; A. Briggs,
"Licences: Back to Basics" [1981] Conv. 212; M.P.Thompson, "Licences: Questioning the Basics" [1983]
Conv. 50; A. Briggs, "Cotrtractual Licences: A Reply" [1983] Conv. 285; A. Everton, "Towârds a
Concept of 'Quasi-Property'?" [1982] Conv. 118 and 177; S. Moriarty, "Licences and I:nd Iaw: Legal

Principles and Public Policies" (1984) 100 L.Q.R. 376; L Dewar, "Licences and I¡nd Law: A¡
Alternâtive View" (1986) 49 M.L.R. 741; G. Cheshire, "A Ne\¡/ Equitable lnterest in Land" (1953) 16
M.L.R. 1; O. Ma¡shall and E. Scarnell, "Dige,sting the Licence" (1953) 3i Can. Bar Rev. 847; G.
Williams, "Interest and Clogs" (1952) 30 Can. Bar Rev. 1004.
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se€ms that at present the two recognised forms

of licence are estoppel licence

and

contractual 1icence.33 As request is the basis of estoppel licence, this cannot be an apt
description of a member's interest; for the individual member has a share in the land
owned by the quasi-corporation, the family. This interest cannot be said to arise f¡om
mere request or reliance on any promise, since the member's interest is intrinsically
recognised by the family. Moreover, the interest cannot be contractual licence because

the member does not have to give any consideration to be entitled to this so called
licence.3a Further, Iicences relate specifically to the use or occupation of land and,
generally, are not assignable.3s However, the only restriction on the assignment of a
member's interest

in family land is the requirement of the family's

consent

to

the

transfer. It should be stâted, therefore, that Kom's attempt to liken a member's intetest

in family land to

possessory licence

is another effort in conceptual formalism.36 A

member's interest in family land is another unique creature of customary land law which
is both possessory and proprietary, but determinable at the occurrence of any prohibited

33. According to Moriarty, "the diffe¡ence between contractual and estoppel licence is the difference
betwe€n contract and estoppel generally. A contract, to be enforceable, requires consideration; wheress
an estoppel can arise from mere detrimental reliance... The elusive but crucial factor , therefore, separating
contract from estoppel, and cont¡actual from estoppel licence, is the element of request. " See "Licences
and I¿n<l Law: Legal Principles and Public Policies", ibid, at 393.
34. One might question what considerations are given by members who acquire their i¡tefest by
i¡heritance or by devolution of a deceased member's property.
35.

J. Dewar, "Licences and l¿nd Law: A¡r Altemative View", supra, footnote32 at 750. Even câses

of commercial licences which are assignable are not applicable to the conside¡atiotr of the nature of

a

membe¡'s interest in family land.

This relates to attempts to put all legal concepts into strait-jackets of conveotional legal
conceptions. This is probably what Robert Go¡don referred to as 'Ca¡tesianism'- thât is , "the intellectual
strategy of constructi¡g highly simplifien models of social reality for the sake of analytical rigour and
elegance. " See "Historicism in Legal Scholarship" (1981) 90 Yale L.J. LOIT at 10?6.

36.
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act or conduct,

L.2. THF, POSITION OF TIIE CUSTOMARY TENANT.
Customary tenancy arises whenever an outsider or any other person approaches
a land owning family or community for a parcel of land for farming, settlement or for

both. This system of tenure was in vogue in the early days when land was not of high
commercial value, and

it

was considered charitable to give land to any individual or

family in need. There was usually no consideration for this except the payment of annual
tributes as a symbolic acknowledgment of the overlord's (the family) title. Nonetheless,
because

writing was unknown to the natives before the coming of the British, there was

no means of recording these transactions other than the reliance placed on the memory

of the witnesses to the transfer. But memory grows dim with time, and it is not
to find a customary tenant laying claims to the title of his overlord. It thus

unusual

becomes

pertinent to determine the nature of interest held by the tenant in order to ascertain the
incidents of customary tenancy.

A customary tenancy creates in a sense the relationship of landlo¡d and tenant
between the grantor-family and the customary tenant, but this relationship is not in the
nature of occupational licence which confers no interest in land. A customary tenant has

definite rights in the land which are enforceable against the world at large, including the

grantor and those claiming through it.3? But is has been judicially recognised that the

Nwabueze, supra, footnote 13 at 125.
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right of a customary tenant is not more than mere possessory right.38
Tena¡cy under customary law, being granted in perpetuity, has the semblance of
ownership. It is not surprising, therefore, that customary tenants regard themselves, and
are regarded by others as "owners" of the land. This has remained the major cause of
disputes about land

in

customary law. The Supreme Court

of Nigeria

attempted a

comprehensive examination of the nature of customary tenancy in these terms:

The main question, therefore is: what is the legal nature of the interest of the
customary tenant in the land granted to him? In customary land law parlance, the
defendants are not gifted the land; they are grantees of land under customary
tenure and hold, as such, a determinable interest in the land which may be
enjoyed in perpetuity subject to good behaviour. They hold something akin to
emphyteusis, a perpetual right in the land of another.3e
From the substantial interest held by the customary tenant in the land, it is easy
to see why a customary right of occupancy is sometimes used as implying ownership. In

many cases, a customary right of occupancy has an indefiniteness and infinitude of
duration which is a striking indicium of absolute ownership. This is the more so where

no tribute has been paid or demanded.4o

It

may not be far-fetched to argue that the

socio-economic setting thât allowed this form

of

tenure no ionger exists. With the

commercialization of land, the hitherto customary tenant who is ignorant of the natu¡e

of his holding (or claims such ignorance) often challenges his overlord's title when the
customaÌy tenant attempts to alienate his interest without consent. This attempt to alienate

3E

Osbome C.J. in Lewis v.Bankole, supra, footnote 17 at
supra, footnote 1.

39.

Aqheehen v, Waehoreghor (1974) 1 S.C. 1 at 8.

40.

Nwabueze, supra, footnote 13 at26,, Nsirim

1.O5;

Lord Haldane in $¡qq.du-T!þgi v.

v. Nwakerendu (1955)

15

W.A'C.A' 71'
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without the re4uisite consent may incur the forfeitu¡e of his interest.ar This has been the
main cause of litigated disputes in land and also responsible for the uncertainty of titles

1.3. THE QUESTION OF ALIENATION OF LAND LINDER CUSTOMARY LAW.

It is necessary to note that the main featu¡e of native law is its flexibility;

one

incident after another disappears as time changes. But the most important incident which
has crept in and become

firmly established

as a rule of native law is non-alienability

of

land. Originally, alienation of land was foreign to native ideas.a2 The prohibition
against alienation was informed by a number of factors. Historically, land was conceived

as a sacred trust received from ancestors and to be handed down intact to posterity.43

Traditionally, the prohibition against alienation had some religious ramifications; for
since land was highly revered and \üorshipped as ancestral gift,

it

was considered the

highest form of irresponsibility and sacrilegious for a membe¡ to alienate communal or

family iand.4 Thus Elias remarked that there is perhaps no other principle more

41.

It should be noted that the proof of title to land is always onerous as every alleged custom is a
¡natter of fact which must be proved before the court. The only exception is the custons which by frequent
proof in cou¡ts have become noto¡ious, and, therefore, the subject ofjudicial notice. See sections 14, 15,
and 61-2 of the Evidence Act ( Cap. 63 of 1948 edition of the l-aws of Nigeria as amended); Buraimo v.
Bamebove (1940), 15 N.L.R. 7 at 10; T. Elias, Ih.Clllgg¡lAq!4gal-SJsþlq (London: Routledge & Kegan
Paul Ltd., 1963) at 13-16.

42.

Osborne C.J., Lewis v. Bankole (1909) 1 N.L.R. 82 at 104.

43.

C.K. Meek,

(London: Frant Cass

& Co. Ltd.,

1968) at 113.

"I

conceive that land belongs to a yast family of which many are dead, few are living and countless numbers
are still unborn", was the testimony given by the Elesi of Odegbolu before the West African I-and
Comnission in 1908 at 183. See Nwabueze, supra, footnote 13 at 53.

44.

Bentsi-Enchill, 9¡BILI¿IILL¿W, supra, footnote 3 at 46, note 5 and accompanying text. See âlso
M. Trebilcock, "Communal Property Rights: The Papua New Guinean Experience" (1984), 34 U.T.L,J.
3'l'l at 391; where the traditional arguments fo¡ rest¡iction on alienation were advanced.
It is also argued that the restriction of alienation that is potentially harmfr¡l to other members of
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fundamental to the indigenous land tenure system throughout Nigeria than the theory of

inalienability of land.a5
However, the presence of the Europeans may be said to have brought about the
alienation of family land in commercial fo¡m as land became a marketable commodity

with the introduction of transnational commerce by the Europea¡s.46 But even with the
modern concept of alienability of group owned land, there are certain evolved procedures

that must be observed
requirement

of the

in order to render the

consent

transaction effectual. There

is

the

of the family or community to the transfer. Consent is

required when a member or a customary tenant is transferring his interest in land.

For the purpose of transfer, it is necessary to ascertain the authority o¡ individual
vested with the power to grant consent. The head of the family, as the trusteeaT of the

family or communal land, is empowered to make alienation of land. But for the
alienation by the head of the famiiy to be unimpeachabie and valid to overeach the
inte¡est of the members, he must consult with them and obtain thei¡ consent.

It

was submitted to the court by counsel in Adedubu

v.

Makanjuola that the

members' consent could not be a legal necessity because if it were, " there would be very

little, if any security of tenure; for however ca¡eful

a prospective purchaser

or

lessee

of

land might be to ensure that all is in order before completing his transaction, he could

the family is justified. See R. Ellickson, "Property in Land",

45.

T. Elias,

(993),

1O2

Yale

L.J.

1315 at 1376.

(London: Routledge & Kegan Paul Ltd., 1962) at 172.

46. Ibid, 174; see also Coker, supra, footnote 4 at 40; Bentsi-Enchill, supra, footnote 3 at 45; Ashifri v.
Goliqhtlv (1955) 14 W.A.C.A. 678.

47.

Amodu Tiiani v. Secretary. Southem Nigeria, supra, footnote

1.
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never be certrain that after considerable expenditure on the land some member(s) of the

family would not succeed in obtaining a rescission of the contract on the ground that they
had not been consulted. "48 Notwithstanding the persuasiveness of this argument,

held by the Court of Appeal that however much

it

it

was

may be desirable as a matter of

legislative policy to protert the grante€s of community or family land, "the native law
and custom throughout West Africa in regard to alienation of family land quite naturally
has as its basis the interest

of the family and not the interest of strangers who may wish

to acquire family land. "ae Although this decision is protective of the interest of family
membe¡s
because

in land, it

does not account

for the commercialisation of land. Moreover,

of the importance of land in secured transactions this decision is a very potent

tool for some family members, who use land to secure debts, to defraud their creditors.
This judicial position is partly responsible for the dilatory nature of secured transactions

in Nigeria and the high cost of obtaining credit for those who rely on real property

as

collateral for loans.

To mitigate the ha¡shness of this consent requirement, various judicial guidelines
have been fo¡mulated.

It

has been held,

for instance, that it is not the unanimous consent

of the family that is required, but the consent of the majority. But what constitutes

a

majority in this case is a substantial numbe¡.s0 In the Nigerian customary set up, most
families are potentially poiygamous and a polygamous family rnay be comprised of

48.

Adedubu v. Makaniuola (1944) lO Vr'.A.C.A. at 34-35.

49.

Ibid, 35-36,

50.

Esan

v. Fa¡o (1947) 12 W.A.C.A. 135; Elias v. Disu (1962) I All N.L.R. 214 at2l6.
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several branches. The question arises as to how a prospective purchaser can know the

majority here and obtâin their consent. It has been held that the law in this regard is that
the consent of all the principal or important members, and not just the consent of the
heads

of branches, is

necessary.sr

In Udo v. Melifonwu.s2

a lease

of family land was granted for 99 years with the

consent of the head of all the constituent branches of the family. It was argued that since
the branch heads acted as representatives of their respective branches, their action bound

all their members. While conceding that this would facilitate dealings in family land and
conduce

to some security of tenure, the court refused to accept this suggestion

representing the customary law

of the

as

affected people, and held that, although the

plaintiffs were not heads of branches, yet being indisputably importznt members of the
farnily their consent was necessary to any alienation of the family land.s3
The problems faced by a prospective purchaser dealing with family property are

overwhelming indeed. The nuances of customary land law with regard to the consent
requirement can never assure any security
challenged and, in most cases, it

intricacies

of title; for often the transfer will

be

will be set aside fo¡ lack of the requisite consent. The

of the consent requirement under the customary land tenure system

have

51.

I¡ Archibons v. Archibons (1947), 18 N.L.R. 117, it was held that in a meeting of the heads of
the five branches that make up the town in question, the majority had no authority to bind the mi¡ority.
The meeting could only take binding decisions with the consetrt of all the heads as representing the houses
of rvhich the community was composed.

5?.
53.

(1961), 5 E.R.L.R.93.

This de¡ision should be contrasted with the case of Iæl¿iq v. Ba¡kole (1909), 1 N.L.R. 82, where
Osbome C.J. held thât in any dealing with the family land in issue, it is the consent of the heads of the
respective branches of the family and not all the membe¡s that may be required.
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provided fraudulent chiefs and membe¡s of the various land owning families with potent

tools to defraud unwary members

of the public

desirous

of land. Recognising

the

frequency of land litigation in this aspect of the customary la¡d tenure system, Judge

Verity observed in Ogumbambi v. Abowabasa:
The case is indeed in this respect like many which come befo¡e this court, one
in which the Oloto family either by inadvertence or design sell or purports to sell
the same piece of land at different times to different persons. It passes my
comprehension how in these days, when such disputes have come before the court
over and over again any person will purchase land f¡om this famiiy without
careful investigation, for more often thar not they purchase a law suit and very
often, that is what they get.55

In customary land law, the

absence

of consent to a land transaction may render

the whole transaction either void or voidable.56 A void transaction or contract is one

that does not have any legal force or binding effect in 1aw because of lack of some
essential element. Such a contract creates no legal right and eithe¡

ignore

it at pleasure,

transaction

so long as

of the parties

can

it is executory.sT On the hand, a voidable act or

is one which is valid but may be avoided at the instance of one of

the

parties.5s

It is possible to state the rules of the native jurisprudence regarding the effects of

54.

(1951), 13 W.A.C.A. 222.

55.

Ibtd.,223.

56.

See Sanusi v. Daniel (1956), I F.S.C. 93 at 95, per Jibowu Ag. F.C.J. However, there have be€n
disagreements amongst legal schola¡s in this flreld concerni-ug when a transâction i¡ land under customary
law is void or voidable. See Nwabueze, supra, footnote 13 at 325-326; BentslEnchill, supra footnote 3

at 50-57.

57.
58_ Ibid.

See Black's l-aw Dictionary (St. Paul, Mi-nnesota: lVest Publishing

Co., l99O) at 1574.
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alienation or attempted alienation without the requisite consent from the accumulated

judicial decisions.se

It

be¡omes important

to

reiterate that the prohibition against

alienation, inter alia, is aimed at avoiding the overreaching of the members or potential

members' interest without adequate consultation.

It

follows that where a proposed

transaction affecting communal land is properly brought to the prior knowledge of all
competent members but is actively opposed by one or more of them, the transaction is

only voidable not void.6o
Where only some of the members are consulted and consent to the transaction in

question, the transaction is voidable.6r Where the chief has acted alone without due
consultation with other members of the family or community, the transaction is void
despite the fact that he is regarded as trustee of a kind. Thus where the chief or head

of

the family conveys land in his personal capacity, and not in a representative capacity, the
transaction is absolutely void.62

It

should be stated that the foregoing conside¡ations also apply to customary

il

59.

this area, it seems that the
Although there is no judicial consensus as to the applicable rules
approach of Professor Nwabueze, as against other text write¡s in this area, is the most logical, and it will
be followed he¡e. See Nwabueze, supra footnote 13 at 326,

60.

Esan

v. Faro, suprâ footqote 46.

61.

Aeanran v. Oh¡shi (1907), 1 N.L.R. 66; Coker v. Animashawun (1960), L.L.R. 7. But contrast
with the case of Bassil v. Hon€rer (1954), 14 W.A.C.A. 569, where such a transaction was held to
be void. Nwabueze justifies this holding on the ground that, although consultation is only partial, the
these

transaction has no se-crecy about it, nor can there be any suggestion that the chief intended to pocket the
proceeds alone. It seems, however, that the emphasis on the 'secrecy' of the tra¡rsaction may be misplaced
as the courts have not expressly stated this to be theil guiding criterion in voidi-ng or avoiding a transaction.

62.

Adedubu v. Makaniuola, (supra); Young v. Abina (1940), 6 }V.A.C.A, 180; Cole
(1956), 1 F.S,C, 66; Olowu v. Oshinubi (1958), L.L.R. 21.

v.

Folami
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tenants.63

In

addition to the consequences attending alienation by a family member

without the required consent, a customary tenant who alienates his interest without
appropriate consent f¡om the land-owning family is liable to forfeit his tenancy. The
reasoning here is that although a customary tenant is entitled to enjoy his tenancy in
perpetuity with or without tributes, alienation without consent amounts to a challenge of

his overlord's title and invites the forfeiture of his interest. Alienation by a customary
tenant without consent does not leâd automatically to the forfeiture of his tenancy. The

land-owning family should apply to a court for an o¡der to forfeit the interest of the
tenant and courts are empowered to grant reliefs against forfeiture.

1.4(a).IMPACT OF THE RECEMD LAW ON CUSTOMARY TENIIRE SYSTEM
The introduction of English land law into Nigeria came with the colonization of

Nigeria by the British. The dual system of laws brought about by British rule appears to
have had its greatest impact on land law. The introduction of the ¡eceived law did have

some impact on the traditional incidents

of

customary land tenure system.s The

received law made certain novel changes in the hitherto unwdtten law as it affected land.
One of the affected are¿s is the mode of conveyancing and its effect. In the wake of this

63. The rights of the customary tenant under native law and custom are limited to occupation and do
not include the power to alie¡ate without the consent of the family. See Onisiwo v. Fagben¡o (1954),2l
N.L.R. 3 at 5.

64.

Pre-1900 English statutes are of geueral applicâtion i¡ Nigeria. The introduction of the English
Iaws has given rise to the question whether the¡e are dual systems of tenure in Nigeria. See A.E. Park,
"A Dual System of Land Tenu¡e: The Experience of Southem Nigeria" (1965) 9 J.A.L. 1; Nwabueze,
supra footnote 13 at 106, See also R, W. James, Nise¡ian l-and Use Act: Policy and Princi¡le (Ife, Nigeria:
University of lfe Press, 1987).
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introduction, a controverted issue is whether the use of the words of limitations in
English law could affect land held under customary law. For instance,

it

has be€n

questioned whethe¡ a fee simple car be created out of land held under customary law by
the mere employment of the English words of limitations in the conveyarce.us Further,
the issue has been raised whether the use of the English form itself excludes native law
and custom even where the transaction is between natives. The view here is that since

a deed of conveyance was unknown to customary law, its employment by natives is a
clear intention to be bound by it.66

(b) WRITING AND PROOF'OF TITLE.
The introduction of writing at the time was thought a welcome development that
would bring about security of title. Traditionally, proof of title was done oraliy with the
assistance

of chiefs and witnesses, who witnessed the symbolic t¡ansfer of the

land.ó?

However, as memory grows dim with time and there was no way of avoiding incessant

rival claims to
always

risþ.

a

particular piece of land, ¡eliance placed on unwritten proof of title was

Again, as there was little or no means of investigating and verifying the

proof of title, any potential purchaser of land was not unlikely to obtain a law

suit.68

65. Coker v. Animashawun, supra footnote 54. In this case the question was answered in the
affirmative. See also Balosun v. Oshodi (1929), i0 N.L.R. 36, reversed on appeal (1936), 2 All ER 1632.
66,

U,A.C. LTD. v. Apaw (1936), 3 W.A.C.A. 114; Kwesi-Johnston v. Effie (1953),

14

W.A.C.A.

254. Contra, Nelson v. Nelson (1952), 13 W.A.C.A. 248 at250.

67. This symbolic form of transfer can be likened to a similar form of transfer in medieval English law,
k¡own as livery of seisirt, For an account of this system, see F. Pollock, The l¡nd l¿ws (London;
Macrnillan and Co., L896),74-79,

68.

Osunrbambi v. Abowaba, (1951), 13 W.A,C,A..222.
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A prospective purchaser of land would also have to contend with the traditional method

of boundary demarcation, which was equally problematic. Thus the introduction of
writing was se€n as a panacea to some of these problems,
Nevertheless, as the vast majority

of the population was illiterate, instead of

ensuring security of title writing became an engine

of fraud. Some of Nigerians who

were impressed with, and eager to have as evidence of any transaction, colourful papers,
began to lose their lands without actually intending to do so. This prompted Waddington

J. in Rotibi v.

Savageóe

to warn against the overzealous tendency of courts to hold that

the mere use of writing displaces customary law in favour of English law:
whe¡e documents amount to no more than the kind of 'paper' which most natives
nowadays like to have as evidence of money transaction, and which at this day
is, I suppose, quite a familiar object in most native courts, and frequently bearing
an impressive array of stamps.To

Further, the adoption of the English form of conveyancing saw some of the natives
making the conventional covenants as to title. Such expressions as "benefrcial owner" or

"trustee" have gained currency among the Nigerians, and their specific signif,tcance in

implying ceriain covenants may not have been necessarily intended by the native
grantors, but the consequence of statutory p¡ovisions of which the mostly illiterate natives
may not have been aware. Thei¡ use in a deed should not, according to Nwabueze, be

conclusive

of the intention of the parties to be governed by English 1aw.7t

These

problems, inter alia, would have been obvious to the legislature when it passed a law to

69.

(1944),

70.

Ibid, ât 82.

TL

Nwabueze, supra footnote L3 at t14-115.

1'1

N.L.R.77.
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protect the illiterates in Nigeria.

1.5. THE ILLITERATES' PROTECTION

ACT.72

The object of this legislation is to ensure that a document which ¡eco¡ds
transaction to which an illiterate is a party is an accurate ¡ecord

of the intent of

a

the

illiterate person and the other pafly to the transaction, and is executed by the illiterate

with a clear comprehension of its import. The ¡elevant provision provides as follows:?3
Any person who shall write any letter or document at the request, on behalf, or
in the name of any illiterate person shall also write on such letter or other
document his own name as the writer the¡eof and his address; and his so doing
shall be equivalent to a statement,

(a)

that he was instructed to wdte such letter or document by the person for whom
been written and that the letter or document fully and correctly
represents his instructions, and

it purports to have

(b) If the letter purports to be signed with the signature o¡ mark of the illiterate

person, that prior to its being signed it was read over and explained to the
illiterate person, and that the signature or mark was made by such a person.

(a). WHO IS AN ILLITERATE

PERSON?

An illiterate has been defined as "a person who is unable to read with
understanding and

to express his thoughts by writing in the language used in

document made o¡ prepared on his behalf. "?a

It

seems

the

from this definition that whoever

is unable to unde¡stand the particular larguage of a document, however educated he may

72.

Cap. 83 låws of the Federation, 1958.

73.

Section 3.

74.

Per Charles J. i¡ Ntiashaswo
(1953) 13 W.A.C.A. 347, 348 (P.C).

v. Amadu (1959), W.R.N.L.R at 2'13' Cf. Christian v. Intsiful

3s
be, is an illiterate. This liberal interpretation has the tendency to undermine the whole
intendment

of the Act, which is to protect those who are not schooled in letters or

literature. The literal meaning of an illiterate is a person who is "ignorant of letters or

literature" or

is "without book learning o¡

education. "7s

This plain meaning of

an

illiterate under the Act has ¡eceived judiciat approval.?6 It, of course, goes without
saying that a person does not have to be totally unlettered to be an illite¡ate. Thus, a
person who is otherwise unable to read and write

in any language does not become

literate merely because he has learnt to sign his name and read figures.?7

(b). EFFECT OF NON-COMPLIANCE \ryITTI THE ACT.
The statute makes failure by the preparer of the document on behalf of

an

illiterate to insert his name and address on the document a criminal offence, punishable

with a fine of N100 or imprisonment for six months. In Amiru v. NzeribJ8, the Court
of Appeal in the lead reason for judgment, commenting on the effect of non-compliance
\.vith the provisions of the

Act, quoted with approval the pronouncement in thejudgment

of Justice Smith in U.A.C. v. Edems & AjayiTe:
The object of the ordinance is to protect an illiterate person from possible fraud.
Strict compliance therewith is obligatory as regards the write¡ of the document.
If the document creates iegal rights and the writer benefits thereunder, those

75,

Oxford English Dictionary.

76.

P.Z. Ltd. v. Gusau (196i), 1 All N.L.R. 242 at 244, per Taylor F.J.

77.

S.C.O.A. Zaria v. Okon (1959), 4 F.S.C. 220.

78.

(1989), 4

79.

(1958),N.R.N.L.R.33.

N.W.L.R.

755.
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benefits are only enforceable by the writer if he complies strictly with the
provisions of the ordinance. If a document which does not comply with the
provisions of the document creates legal rights between the illite¡ate and a third
pafty, then evidence may be called to prove what happened at the time the
document was prepared by the writer and the parties signed it, but the writer
himself cannot adduce evidence in his favour to remedy the omission.so
The observation above aptly sums up the effect of non-compliance as interpreted by the

courts. Quite often, however, non-compliance with the stâtute has taken the form of
failure by the preparer of the document to insert his name and address on the document.
But the omission by the preparer of the document to inse¡t his name and address does not
mean that the document is incorrect or that in fact that the document was not read over

and explained to the understanding and comprehension

of the illiterate person. For

example, an illiterate person who had the document read and interpreted to him may

avoid o¡ repudiate the document because the preparer inadvertently or, in ignorance,
failed to insert his name and address. It should be noted that the need fo¡ a name was
aimed at tracing the whereabout of the makersl- especially in those days when itinerant

letter writers abounded. As the ståtute stands now, it is a veritable instrument of fraud
available to the illiterates upon persons:
whose only sin is that in preparing a document which correctly represents
instructions and which they took the trouble to explain to the
illiterate, they, either by sheer ignorance of the statute or for some other
reasons failed to insert their name and address on the document.82

their

It is apparent from the previous discussions that the statute, which was enacted

80.

Ibid, at 34. Note that by se¿tions 4 & 5, barristers and solicitors are exemPted from this Act.

81.

P.Z. Ltd. v. Gusau. supra footnote 76.

82,

Nwabueze, supra footnote 13 at 504.
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to check cases of fraud, has become a potent weapon in the hands of the illiterates to
commit fraud. All these have contributed to the problem of using land as security for any

commercial transaction and have created barriers

to any

meaningful economic

development. Thus, another legislative meâsure was required to affest this obviously
unacceptâble situation.s3 Most importantly, policy makers realised that no meaningful

development could be achieved without

a reconsideration of the entire land tenure

system. Because of the obvious limitations of the customary land tenure system, credit
suppliers were often suspicious of the use of land as collateral for any loan. Even the
acquisition of land by the government for development purposes was difficult because of

the spate of litigation associated with the claims by family members to compensation.

This problem from the govemment point
"commodification"
racketeers.

of land, which

of view was exacerbated by the

opened viable business

It is in light of these problems

fo¡ land speculators and

that the Land Use Act

of

1978 was

promulgated.

1.6. CUSTOMARY LAND TENURE SYSTEM IINDER TIIE LAND USE ACT.

.

The discussion he¡e will be ¡estricted to the extent to which the customary land

tenure system (especially customary tenancy) survives the Act.8a

It is provided

in

83.

In another context, the Privy Council i¡ Balozun v. Oshodi [1936], 2 All ER 1632, observed:
"Their Lordships think it right to exp¡ess the opinion that the wide differences of opinion of leamedjudges
as to title to land in [:gos disclosed in the present case and i¡ a number of cases to which references has
been nrade, and frequent actions in the courts to which these doubts give rise, make it desirable to deal
with these question by legislation. "

84,

It is not intended here to discuss the question of family or communal ownership, as this has be¿n
discussed above. Note thât a fuller discussion of the features and limitations of the Land Use Act is the
subject of the next chapter.
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section 1 of the Act that all land in the territory of a state is vested in the governor of

the state as trusteess for the use a¡d common benefit of all Nigerians. As allodial
ownership is vested in the governor,

it is tempting to argue that the former overlords

have been divested of their legal ownership. Also, the local government and the governor

are at present empowerel to grant rights of occupancy.s6 Under the present regime,
alienation of any right of occupancy must be with the prior consent of the governor or
the local government, as the case may be.87 Any alienation without the requisite consent

will,

among other consequences, be void and incur the revocation

of the dght of

occupancy of the alienor.ss

The c¡itica-l issue here is: as between the overlord and the tenant, who is entitled

to a right of occupancy? It appeãs that the determination of this issue will settle the
controversy in this area. Section 36 of the Act, which relates to land in non-urban a¡e¿s
being used for agricultural purposes prior to the Act, provides in subsections 2 a¡d 3 as

follows:

(2)

Any occupier or holder of such land, whether under customary dghts or
otherwise, shall if that land was on the commencement of this Act being used for
agricultural pulposes continue to be entitled to possession of the land for use fo¡
agricultural purposes as if a customary right of occupancy had been granted to the
occupier or holder by the appropriate Local Government a¡d the reference in this
subsection to land being used fo¡ agricultural purposes includes land which is, in
accordance with the custom of the locality concerned, allowed to lie fallow for

85.

The nature of this trusteeship

86.

will be discussed i¡fra.

Sections 6 & 5 respectively. Our major concem is the local govemment which is empowered to
grânt customary right of occupancy.

87.

Sections 22 and 21.

88,

Section 28.
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purposes of recuperation of the soil.

(3)

On the production to the I¡cal Government by the occupier of such land,
at his discretion of a sketch or diagram o¡ other sufficient description of the land

in

question and on application therefore in the prescribed form the l¡cal
Government shall if satisfied that the occupier o¡ holder was entitled to the
possession of such land whether under customary right or otherwise howsoever,
and that the land was being used for agricultural purposes at the commencement
of this Act register the holder or occupier âs one to whom a customary right of
occupancy had been issued in respect of the land in question.

It is arguable that in a case coming unde¡ these subsections, the Act intends

to

recognise the user of the land to the exclusion of all other claimants.se This implies that

the Act has abolished the incidents of customary tenancy under these subsections. As
customary tenarts are usually

in

occupation

or possession, they are entitled to

the

customary right of occupancy by section 36(3).'q0 This provision may help in reducing
some

of the confusions and rígidity in the customary land tenure system. An example is

the question of consent to alienation. However, this contention appears to be wishful
since, as will be shown shortly, the Supreme Cou¡t has reached a different conclusion
on what can be inferred as to the Act's regulation of customary tenancy.
The approach of the courts to this issue is: absent any express provisions revoking

or amending their respective rights, and subject to other provisions of the Act, the stâtus
and rights

of customary landlords and customary

tenants

contracts and decided cases before the promulgation

will

continue as defined by

of the Act. According to

the

Supreme Court, this is bound to be so as there is a presumption that the legislature does

89.

90.

J. Omotola,

(Lagos: Iagos University Press, 1984) at 12,

S.50 dehnes customary right of occupancy as the right of a person or community lawíblty using
land in accordance with customary law and includes a customaÌy right of occupancy granted by a Local
Government.
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not intend to make any change in the existing law beyond that which is expressly or, by
necessary implication, stated in the words of the statute in question.er

In other words,

subject to the provisions ofthe Act, the relationship of customary landlords vls-¿-vis their

customary tenants continues. So the Act has not done away with the incidents of
customa¡y tenancy.e2

In Abioye v.

Yakubue3, the defendants, according to the piaintiffs, were the

customary tenants of the plaintiffs for 60 years. As a condition of the tenancy they were

required to pay tributes to the overlords annually in acknowledgement of the overlordship

of the land. After the commencement of the Act, the defendants stopped paying tributes
to the plaintiffs and erected a sign-board on the la¡d to the effect that the plaintiffs were

not the owners of the land. The plaintiffs sued the defendants for a declaration of title
to land. The defendants argued in that by virtue of s. 36(2) and (3), they were no longer
the customary tenants of the plaintiffs but were those of the local government as stated

by the Act. This argument was rejected by the High Court, which found for

the

plaintiffs. The decision of the High Court was ¡eversed by the Court of Appeal, which
held that at the commencement of the Act, the incidents of customary tenancy are
abolished to the extent section 36(2)

&

(3) is applicable. Dissatisf,red with this holding,

the plaintiffs appealed to the Supreme Court. The full panel of the Supreme Court found

91,

Rolfe v. Florver, Saltine & Co (i866) LR 1 PC 191.,

v.3.&¿.e.

[1955] AC 169 at 191.

92.

Ogunola v. Eivekole (1990), 4 N.W.L.R. 632; Onia v. Onvia (1989), 3 N.W.L.R. 514; Salami
(1987),
v. Oke
4 N.W.L.R. 1 at 49.

93.

(1991), s N.W.L.R. 130.

4L

for the plaintiffs. It was stated that it is a cardinâl rule of interpretation of
unless there

is

express provision

in clear and

stâtutes that

unambiguous words within

a

statute

expropriating the property of a person, the statute should be construed in favour of the
person in whom the property has been vested and

deprive the person

it

should not be construed so as to

of his property, as this is against the rules of

natural justice.

According to Justice Belgore:
As a result of this decision, the Act which appeared like a volcanic eruption is no
mo¡e than a slight tremor.. . Section 36 of the Act relating to agricultural holdings
even though explaining limited holding per individualea has not divested the
traditional holders of their land unless such land is legally acquired by the
government o¡ Local Government authority.es

In the opinion of Bello C.J.N.,

the person entitled to the customary right of

occupancy is the 'holder' or 'occupier' which according to s.50 means the customary
land owner other than a customary tenant. And "mere possession of land as a customary
tenant however so long, cannot mature to confer the right envisaged in the Act.

It

appears that this decision has dashed

"eó

all expectation that the Act would

construed as having repealed the most enigmatic aspect

of the customary land

be

tenure

system. As things stand now, the problem of insecurity of title to land unde¡ customary

land tenure system remains. It seems that as the customary landlo¡d is still in control,
double consent is required for any transfer of land: the consent of the customary landlord

94.

The Justice is probably referring here to s. 36(5) which provides that "no land to which this

section applies shall be sub-divided o¡ laid out in plots and no such land shall be tiânsferred to any person
by the person in whom the land was vested as afo¡esaid, "

95.

Supra footnote 93 at 214.

96.

Ibid,207-208.
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and the consent of the governor.eT The Act, contrary to one of its primary objectives,
cannot enhance any facility of transfer of land. Mo¡eover, it seems that s.36(5) prohibits

any form of transfer of land covered by this section.es Thus the effect of the Act on
customary land tenure system can be likened to a motion without movement. The Act in
this respect,
land.ee

if strictly

construed, has the potential to stultify commercial transactions on

It is in light of this

failure by the Act to redefine the incidents of customary

tenancy that we are constrained to conclude that land unde¡ customary land tenure system

is not a viable security for commercial transactions.

9'1,

Section 22.

98.

See footnote 94.

99. Section 36(5) may have been aimed at halti¡g the activities of land speculators and ¡acketeærs.
However, the negative consequences of s.36(5) in the long run may turn out to be more inimical to the
growth of the econorny than the mischief sought to be arrested. See O. Smith, "The Efficacy of
Agricultural Charge as a forrn Security irr Nigeria" (1989),2 Gravitas Bus, L.R.ev, 69 at72,
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Chapter 2.

PROBLEMS OF SECTJRED TR,ANSACTIONS TINDER THE LAND USE ACT.

2.0. INTRODUCTION.
Befo¡e the promulgation of the Land Use Act, 1978, the customary iand tenure
system exerted a considerabie impact upon land t¡ansactions

in Nigeria. It should

be

noted that the rules regulating interests in land which derive from customary law are so
unsystematic, occasionally illogical and obscure that they defy clear ascertainment.

r

The

uncertainty of this tenure system is mainly responsible for the insecurity of title to land
and has created litigated disputes, the frequency of which once prompted the court to

warn that to purchase land in Nigeria, \'vithout a thorough investigation, was akin to
buying a law suit.2.
Under this system, land was a precarious security in any commercial transaction
and invariably a barrier to any mealingful economic development. The uncertainty and

ambiguity of customary land laws was exacerbated by the received laws introduced by

British rule. The introduction of Engiish law in some parts of the country led to the
alteration of the hitheÍo indigenous land tenure system, which gave rise to dualism of
land policy in Nigeria. This position created intemal conflicts of law, which compounded

the preexisting complicated tenure system, and rendered impossible precise

J.A. Omotolâ,
Oeumbambi v, Abowaba

legaL

(Lagos: University ofLagos Press, 1984) at 8.

( 195Ð, i3 }V,A.C.A. 222,

per Yenty J
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definitions and definite assignment of property rights in land.3
Recognition of the complexities of the land laws in Nigeria led to legislative

efforts fo¡ a single national land 1aw, comprised of rules taken f¡om the preexisting
systems, but devoid of their objectionable features, their uncertainties and complexities.a

It was the intention of the new regime to harmonise the tenure systems in the country,
minimise bitter and unending litigation in land transactions, end the problem of land
speculations, and remove the difhcuity

of the government in

acquiring land for

development purposes.5

If

the objectives of the Act as a comprehensive legal regime for land are met,

there may be, inter alia, a reduction in the cost of establishing the ownership of land,

which will facilitate the use of land as collateral for loa¡s. To thís end, the Act begins

by providing that the governor of each state is responsible for the control

and

3.
See A. Park, "A Dual System of I-and Tenure: The Experience of Southem Nigeria" (1965), 9
J. Af¡ican Law 1; R. James, Niserian Land Use Act: Pol icv and Princinles (Ile Ife, Nigeria : University
( Frank Cass and Co.
of Ife Press, 1982) at6. See also Meek,
Lfd.,

1968)

4.

While inaugurating the I¿nd Use Panel (the panel that inquired into the problems of land and
recommended the enactmeût of the Act), Shehu Yar'Adua, then a minister, stated in part:
Both the Anti-Inflation Task Fo¡ce and the Rent Panel reports iclentiflred land as one of the major
bottlenecks to development in the country and ¡e¡ommended vârious solutions...The Federal
Govemment is fully aware of the land racketeering, the pemicious role of middlemen in land
speculation and in sometimes bitte¡ and unendiag litigations i¡ land transactions in the couÃtry.

(Unpublished Report of the Lånd Use Panel at 5). See generally, R. Ekpu, "The Role of the Local
Govemment in the Implementation of the Land Use ,{ct: The Bendel State Experience" in A, Adigun ed.
The Land Use Act: Administration and Policv Implication (-agos: University of Lagos Press, 1991) at 43.
See also A. Nnamani, "The Land Use Act - 11 Years After" (1989),2 Gravitas Bus.L.Rev. at 31.

5.
The resulting legislation is the Lånd Use Act, rvhich was enacted
Decre¿No.6of29thMarch,1978.SeealsoR.James,@,
supra, note 3 at 9.

under a military regime

as
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management of the land that lies within his

teffitory. The governor is empowered to

grant a "dght of occupancy"6, consent to the alienation of a right of occupancy?, and
¡evoke a right of occupancy for overriding public purposes.s

The aim of this chapter is to analyse the practical and conceptual limitations of
the Act in relation to real property security.

2.1. THE NATIIRE OF THE GOVERNOR'S HOLDINGS.
The main provision of the Land Use Act is Section 1, which vests the land in each state

in the governor of the particular state. According to the section:
Subject to the provisions of this Act, all lands comprised in the teffitory
of each state in the fede¡ation are hereby vested in the Gove¡nor of that
state and such land shall be held in trust and administered fo¡ the use and
common benefit of all Nigerians in accordance with the provision of this

Act.

This provision has been refer¡ed to as the revolutionary section

in

the Act.e

However, a conceptual problem is the use of the term "trust." It has been questioned
whethe¡ its effect is to make the govemor the trustee
sense

6.

of the land in the conventional

of the term, or whether the term "trust" is used loosely. If the legai title to the

Section 5. The meanilg and nature of a right of occupâncy is discussed below unde¡ me Nature

of Right of Occupar¡cJ. Note thât the power to mâke â grant is âlso entrusted to the local govemment
pursuant to s.6.

7.

SectioÍ 22.

8.

Section 28. What constitutes public purposes âre enumerated under this section.

v. Aiilo (i989)

1

N.W.L.R. 305.
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land is now vested in the governor,ro it is arguable that the tegal interest held is that of

a trustee in the technical sense.rr Further,

if it is estâblished

that the governor is a

trustee in equity, then he would be liable to account for the management of the land on

behalf of all Nigerians, who are the benefrciaries.12 The contention that the governor
may be liable to account as a trustee is hardly remarkable considering the flexibility and

adaptability of the concept of t¡ust.

It

may have been the recognition of these features

that led Maitland to observe that the trust is an "institute of great elasticity; as elastic,
as general as a contract.

"13

That a government can in ce¡tain circumstances be held liable to account as a
trustee is no longer in dispute.ra The Canadian and American jurisprudence appear to

10. Se¡tion 1, See also C. Olawoye, "Stafuto¡y Shapiag ofland and Land Admínistration Up To the
(Lagos: Lagos
Land Use Act", in J. Omotola ed.
University Press, 1982) at 18.

1i.

For a comprehensive definition
(Sussex: Barry Rose, 1983) at 2.

12.

of "trust",

see

L.A. Keeton & G, W. Sheridan, The [:w of Trusts

This, according to Lord Selborne L.C. is trust
State for India (1882) 7 App. Cas. 619 at 625-26.

i¡

the lowe¡ sense. See Kinloch

v.

Secretarv

of

13. F.r . Maitland, Equitv (cambridge: University Press, 1.936),23.
14.

See

Guerinv, R(1984), 13D,L.R. (4lh) 321, Se€8. Slattery, "First Nation and the Constitution:

A Question of Trust' (1992) 7f Can. Bar Rev. 261; R. Bartlett, "The Fiduciary Obligation of the Crown
to the Indians" (1989) 53 Sask.L.Rev. 301; W. McMurtry and A. Pratt, "lndians and the Fiduciary
Concept, Self-Govemment and the Constitution: cuerin i¡ Pe¡spective" (1986) 3 C.N.L.R. 19; L. Green,
"Trusteeship and Canada's Indians" (1977), 3 Dalhousie L.J. 105; D. Waters, "New Directions in the
Employment ofEquitable Doctrines: The Canadian Experience" i¡ T. Youdan ed. Equitv. Fiduciaries and
Tnìsts (Toronto: Carswell, 1989) at 411. D. Johnson, "A Theory of Crown Trust Towards Aboriginal
Peoples" (i986), 18 Ottarva L.R, 307; Comme¡t, "You Can't Trust the Crown: The Fiduciary obligation
of the Crown to the Indians: Gueriû v. The Queen" (1984) 49 Sask. L.R. 367. In a line of American cases
it has also been held that the state may be liable as a fiduciary to the Indians. Se€ R. Chambefs, "Judiciary
Enforcement of the Federal Trust Responsibility to the Indians" (1975),27 Stân.L.Rev. 1213; Hughqs,
"Can the Trustee be Sued for its Breach? The Sad Saga of United States v. Mitchell" (1981) 26 S.D.L,Rev,
447; Newton, "Enforcing the Federal Indian Trust Relåtionship After Mitchell" (1982) 31 Cath. U.L.Rev,
635; Orme, "Tucker Act Jurisdiction Over Breach of Trust Claims" (1979) B.Y.U.L.Rev.855. Fo¡ a
similar development in Australia, see C, Hughes "The Fiduciary Obligations of the Crown to Aborigines:
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agree on this point with regard

However, a perusal
jurisdictions

will

to the government management of Indian

of the reasons for judgment of the courts in the respective

¡eveal that the decisions were rooted

in

treaties, special acts, or

agreements entered into by the respective governments and the Indian tribes

pulposes

of

lands.ts

protecting and managing the tand

for the

fo¡ the Indians.l6 Therefore,

the

peculiarity of the Indian titles and the stâtutory devices for disposing of Indian lands
could have given rise to the recognition of a trust relationship or f,rduciary dutyt? placed
on the government in the maragement of Indian lands.

Anoths form of trust which is generally not enforceable
of Lo¡d Selborne L.C. in Kinloch v.

appears in the judgment

, where his lordship

observed:

Now the words "in trust for" are quite consistent with, and indeed are the proper
manner of expressing, every species of a hust- a trust not only as regards those
matters which are the proper subjects for an equitable jurisdiction of courts to
administer, but as respects higher matters such as might take place between the
Crown and public officers discharging under the direction of the Crown, duties
or functions belonging to the prerogative and to the authority of the Crown. In
the lowe¡ sense, they are matters with the jurisdiction of, and to be administe¡ed
Lessons F¡om the United States and Canada" (1993),

t6 U.N.S.W.L.J. 70; R. Blowes, "Gover¡ments:

Can You Trusl Them lVith Your Traditional Titles?' (1993), 15 Sydney L.Rev. 254.
15.

rbid

16. In United States v. Kaqama, 118 U.S. 375 (1886), Justice Mille¡ observed, "These Indian tribe,s
are the wards of the Nation. They are communities dependent on the United States...From their very
weakness and their helplessness so largely düe to the course of dealing of the Federâl Govemment with
them and the treaties in which it has been promised, the¡e arises the duty of protection and with it the
power, "
See also

17.

Qgg¡þ v, R [1984], 6 W.W.R. 481 at 494 per Dickson

J.

Justice Dickson in Ç99¡þ v. R, (1984), 13 D.L.R. (4th) at 334-5, found the relationship between
the Indian and Crown to hâve established a fiduciary relationship. Contrast this with the holding of Madame
Justice Wilson, who found express trust of specihc land for specific purpose (ibid at 360-i). On the other
hand, Mr Justice Estey analyse.d the relationship in terms of statutory agency (ibid ât 346).
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by the ordinary courts of Equity; in the higher sense they are

not.18

In certain cases, the government or Crown administers property fo¡ the benef,rt of others

in the exercise of governmental functions. The trust reiationship here is in the higher
sense, otherwise known as political trust,le and

is not enforceable by the courts of

Equity.'o
As Wate¡s2r has observed, it is a matter of interpretation of the particular source

of authority whether in the administration and distribution of goods, the Crown is
trustee

in the private law

sense such that its conduct is subject to review and enforcement

in the courts, or whether it is a truste€ only in the popular

sense

of being trusted to

discharge its obligation du1y, when no jurisdiction ove¡ the matter rests

In the

case

a

in the courts.

of the Land Use Act, the allodial titles to the lands in Nigeria a¡e vested in

the governors of the various states to be heid in trust for the use and common benefit of

all Nigerians. The scope of the trusteeship is not clear; for it is equally provided by
implication that the legal titles to certain lands continue to vest in the owners who held
them prior to the commencement of the Act.22 It follows that to the extent that the legat

iE.

(1EE2), 7 App. Cas. 619 ãt 625-26.
The hndings by the Court that the use of trust was in the higher sense led to the failure of most
of the claims in Iilp v. Waddell (No.2) î19771,3 All ER 129 at 238, per Megarry V.C.

19.

Underhill and Hayton,
J. Hayton ed. (London: Butterworths,
D.W. Waters, I-aw of Trusts in Canada (Ioronto: The Carswell Company Ltd.,1984) 26.

1987) at 5;

20. Kinloch v. Secretarv of State for India (1882), 7 App. Cas. 619; IilO v. Waddell 119771,3
ER 129 at 216-228. Cf. Gue¡in v. R (1984), 13 D.L.R. (4th) 32r.
21.
22,

Nl

Waters, I4y_9f_Ig$Sj!_e4!gd4, supra, footnote 19 at 26.

See ss.34 & 36 dealing with the transitional provisions. The governor can only come in when his
consent is required for alienation of the affe¡ted lands. See National Bank lNieeria) Ltd. v. Aiilo (1989),
1 N.W.L.R. 305.
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title continued vested in the owners, it will be technically incorrect to refer to the
governors as trustees in the conventional sense.
Nevertheless, in relation to other lands where the legal titles are held by the
governors,

it may be tempting to argue that these are cases of trust in the lower

sense.

However, taking into account the enormous discretion given to the governor by the
Act,23

it would

seem that the use

of the term "trust" in the Act should be construed

a political trust or trust in the higher sense, and therefore not enforceable

as

in the court.u

This absence of intention to create a trust in the conventional sense may be responsible

for alleged abuse of the governors' powers, such

as the grant

of rights of occupancy for

political patronage. By virtue of their powers, they cannot be asked to account for the
management of the land.

It

has been said that the rationale

for this trust concept is the need to avoid the

individualistic conception of property.2s Expatiating on the necessity for the trusteeship
model, Adigun argued that even in the traditional juristic conception of property, land
was never really regarded as the property of the individual, and this trust concept was
imported into its rules and regulations because it was conceived that iand belonged to a
vast family of which the individual is only a member. His view is that the complexity

of

social relations calls for a rational and effective state intervention in the balancing of

23.

See ss. 5, 22, 26,28 and 29 dealing with the powers of the governor to grant a right a right of
occupancy, give consent to alienation of a right of occupancy, revoke a right of occupancy and in some
cases compensate for ¡evocation of a right of occupancy.

24,

Omotola states that to refer to the govemor as a truste€ is another "suggestio falsi", See J.
supra note 1 at 16.

Omotolâ,

25.

O. Adigun, "The Equity of the l-and Use Act", in J. Omotola ed. The Land Use Act: Re¡ort
a National Workshop (Lagos: Lagos University Press, 1982) 65-66.
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claims without according undue priority to such concepts as liberty

of contract and

inviolability of private property.2ó This argument is flawed to the extent that it
collectivity

of

ownership. Even under customary jurisprudence, cases

suggests

of individual

ownership of landed propeÍy might be rare but not unknown.2T

The contention of Adigun regarding the basis of this t¡ust concept can
analogised to the Public Trust Doctrine, which is an ancient legal concept

be

of Roman

origin.28 This doctrine, which is fairly welt established in American jurisprudence, is
a

flexiblejudicial protection of public interest in coastal lands and waters. Itprovides that

public trust lands, waters and living resources in a stâte are held by the state in trust for
the benef,it of all the people and establishes the rights of the public for the

full enjoyment

of such lands.2e This trust confers rights on the public which a¡e enforceable
the government, and its inte¡pretation should be consistent

against

with the contemporary concern

fo¡ environmental quality.3o
One discernable feature of this trust is the public ownership of the lands. Except

26,

Ibid., at 66.

2'7.

See B.O. Nwabueze, Nigerian Lånd Lâw (Enugu, Nigeria: Nwamife Publishers; New York:
Dobbs Ferry Co., 1972) at 32; c.R. Woodman, "Allodial Title to Land" (1968), 5 Univ. Ghana L.J. 89.

28.

The¡e is a great volume of legal literature on this topic i¡ the United States, but for one of the
outstanding writings in this field, seo J. Sax, "The Public Trust Doctrine i¡ Natural Resources I-aw:
Effective Judicial Intervention. " (1970) 68 Mich. L.R. 47.

29.

J. Wilkins & M. Wascom, "The Public Trust Doctrine ir Louisiana" (1992) 521-a. L. Rev. 861,
862. The public trust doctrine seeks to provide proteÆtion of public ownership interests in certain uses of

navigable wate¡s and underlying lands, including navigation, corrlmerce, fisheries, recreation, and
environmental quality. See R.W. Johason et al., "The Public Trust Doctrine and Coastal Zone Management
in Washington State" (1992) 67 lVashington L. R. 5T, 524.

30.

See Sax, supra r.ole 28 al 47

.
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in rare occasions, the affected lands a¡e insusceptible of private ownership.3r In this
trust ¡elationship, the government could be called upon to account for its management

of the trust iand, and a member of the public has the legal standing to b¡ing suit to
protect public trust resources. However, it strains argument to liken the use of trust here

to that under the Land Use

Act.

The lands under the Act a¡e alienable, and an owner,

apart from the governor, has exclusive possession of his

land. Thus the term "trust"

under the Act and the Ame¡ican public trust concept are two distinct legal concepts.

In his evaluation of

the Land and Native Rights AcÉ2 which required the

Government to act as trustee for the natives, Nwabueze comes close to explaining the
rationa-le

for making the governor a Íustee. He states:

It is well perhaps to

of trusteeship is used here in a
loose and figurative sense; it confers the individual natives no rights which a
beneficiary has against a trustee in English law. No native can claim against the
Govemment on account for any benefrts accruing from the lands. The obligation
of the Government is to administer the land fo¡ the use and common benefit of
emphasise that the concept

the natives as a whole.33

31.

See J. Wilkins & M. Wascom, supra note 29 at 864., R. Jobnson et al., supra note 29 at 525. The
reasoning he¡e is that because the right a stâte holds in public trust waterbottoms is different in character
fiom that which the stâte holds in land intended for sale, a state mây dispose of them only i¡ certâin
circumstances. See lllinois Central Railroad v. Illinios 146 U.S. 387 at 425. And when public trust lands
are alienated, the only interest conveyed is thejus privatum or private ownership interest while the public
interest or jus publicum remains with the ståte. Se¿ J. Wilkins & M. lVascom, ibid, at 867.

32,

Chap. 96, l¿ws of the Federation, 1958. This Act was subsequently replaced by the l¿nd Tenure

I-aw, 1962.

33.

Nwabueze, supra note 77 at 239, This opinion seems to be the thrust of the Supreme Cou
¡ationalization of the concept of trust in Sey44!_Bg!t-Cgig9!i lql v. ¡!i.!þ, supra note 9 at 305.
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2.2.THF, NATI]RE OF RIGHT OF OCCUPANCY.
Another problematic issue is the nature of interests in land created by the Act,

which are thought to be radically different from the interests
recognised by law. The difficulty,

in land as hitherto

if not impossibility, in analysing this novel interest in

land has spawned the flood of litigation that has attended the Act. This view was echoed

by Kolawole J:
We have reached a position in the evolution of the land tenure system where the
present statute has imposed so many restrictions in the use of interest in land that
it may be difficult to state precisely the interest that an occupier has in the land
which he occupies.3a

It is uncertain

whether the interest c¡eated is personal or proprietary. The natu¡e of

interest created by the Act can be determined by the powers

it

gives to the

state

governors. The governors and the local gove¡nments are empowered to grant statutory
and customary rights of occupancy respectively, for all purposes within their areas of

jurisdiction.3s Statuto¡y and customary rights of occupancy are two different concepts
unde¡ the Act. In section 50, customary right of occupancy is defined as the right of a
person or community lawfully using and occupying land in accordance with customary

law, and it includes a customary right of occupancy granted by the local government
under the

Act.

Statutory right of occupancy is defined as the right of occupancy granted

by the governor.

34.

LSDPC v.

35.

Sections

1987) 1 N.V/.L.R. 413 at 480.

5 & 6 of the Act. Historically, the deflinitioÂs of statutory and customary rights of
be traced to s.2 of the I:nd Tenu¡e I:w of Northern Nigeria, 1962, which dehned a right

occupancy may
of occupancy as " a title to the use and occupation of the land and includes a customary right of occupancy
and statutory right of occupancy. "
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It is hardiy disputed that the legal titles to the lands in Nigeria

¿ìre

now vested in the

governors. Apart from section 1, which vests the legal titie in the governo¡s, sections

2l

and 22

forbid

the transfer of any right of occupancy without the consent of the

govemors. In addition, section 26 renders any transfer without the requisite consent as

null and void. Section 22 prohibits the transfer of any interest or right over land, which
implies that both the legal and equitable interests are affected. Any suggested recognition

of equitable interests unde¡ the Act will be countered by section 25, which provides that
the creation of any proprietary interest over land by deed or

wiil not be effective

unless

the¡e is a plain transfer of the right of occupancy over the entire land. This section
suggests that a right of occupancy is not a proprietary interest in land a¡d a holder is

prohibited from creating such inte¡est out of it.

Is a right of occupancy a lease? The Supreme Court of Nigeria made a halfhearted attempt at defining the nature

of this interest in the

case

of

Savannah Bank

(Nigeria) Ltd. v. Aji1o.36 As the Court stated:

While the interest vested in the governor is unstated in the Act, the interest a
Nigerian can lawfully acquire from the Governor is scaled down to statutory right
of occupancy. In terms of known interests in land, the quantum of a right of
occupancy remains unclear. To the extent that it can only be granted for a
specif,rc term (see s.8 of the Act) it has the semblance of a lease. Also to the
extent that a holder has the sole right to and absolute possession of all
improvements on the land during the term of a statutory right of occupancy, a
holder does not enjoy more rights than a lessee under common law.37
This pronouncement mây not take us far enough. The opinion that the right of occupancy
has the semblance

36.

(1989)

ofa

lease is subject to qualifications. Section 14 states that in ¡elation

I N.W.L.R.

lbid at 328.

305.
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to the land itself, the holder shail have exclusive right against all persons othe¡ than the

govemor. Granted that this section refers to exclusive right as against exclusive
possession as used

in section 15, if we assume that the two terms are synonymous, it

then follows tha! possession in this respect ceases to be exclusive once it does not exclude

the grantor.3s As was observed by Lord Denning in Strands Securities

v.

Caswell:

We have had several cases lately in which we have held that possession in law
is, of course, single and exclusive,.,.3e
Furthermore, it would be remarkable for a right of occupancy to be likened to a lease

in light of the mode prescribed for the dete¡mination of a right of occupancy, which is
quite foreign to leasehold interests. Section 28(1) empo\luers the governor to revoke a
right of occupancy for an oveniding public interest. The constituents of overriding public
interest are listed in subsection 2 and 3 of section

28.

Omotolaao argues that leasehold

interests are not revoked but forfeited; and that revocation is used for personal rights

such as licence. He reasons that revocation and fo¡feiture probably have peculiar
meanings, and forfeiture, which is a creature of common law, has had a long history in

relation to leasehold interests. In his view, revocation can be descdbed as peremptory,

while forfeiture, being a mode of terminating an established interest in land, is now
expected to follow established procedure. This further confirms that a right of occupancy
cannot be a lease.

38.

If

this view that a right of occupancy is not a lease is accepted, then

Omotola

, supra note 1 at 20.

39. [1965] 2 vr'.L.R. 958 at 971. see also Eil.b_l:Psllelt!ÞLlld. v.
Govemors [1956] i Q.B. 90, 99; Willis v.
2 W.L.R. 946.

40.

Omotola, supra r¡ote L a¡ 20-2L.

, Í19641
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the provisions of sections 22 and 23 relating to sub{eases and sub-unde¡leases must be

odd and inconsistent with the

right.

The reason is that a sub-lease o¡ sub-unde¡lease

cannot arise or emerge from an interest that is not a lease. This difficulty is another
conceptual puzzle in the Act.

It

seems equally

difficult to argue that a right of occupancy is similar to a licence.

According to Megarry and Wade, "fundamentally, a licence is a mere permission which
makes

it lawful fo¡ the licensee to do what would otherwise

be a trespass".ar There is

no denying the fact that some licences are fult-fledged interests in land.a2 Subject to
the requisite consent a right of occupancy under the Act is alienable.43
occupancy

is also

transmissible

A right of

by wi1l.4 These qualities are not enjoyed by

a

licence.as Therefore, the Act must have intended to create an interest more real and
substantial than a licence.

Another intriguing interest which may be compared to a right of occupancy is
customary tenancy created under customary law. The nature of the interest c¡eated under
customary tenancy has been compared to a lease.a6 One important feature of customary

41.

(l-ondon: Stevens & Sons Limiterl, 1984)

R. Megarry and R. lVade,

at 798.

42. Ibid p. 806. R. James bas observed that the dividing liae behveen licence as a personal right and
aSaproprietaryi¡terestisobscure.See@suPIa,not93at88.
See the discussion of tbe nature of licence in chapte¡ | at 23-25.
43.
44.
45.

Sections 21 and 22.
Sections 24 and 25.

J. Dewar, "Licences and Land I¿w:

A¡

Altemative View." (1986) 49 M.L.R. 741 at 750. We

recognise the fact that sorne commercial licences are assignable. See also S. Moriarty, "Licences and
I:w: Legal Principles and Public Policies" (1984) 100 L.Q.R. 37ó

46.

Martindale J. in

ÇbþLlli¡q v. Chief Eke (1941),

16

N.L.R. 42 at 50.

l¿nd
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tenancy is that a customa¡y tenant cannot alienate his interest in land without the consent

of his grantor; neither can the grantor alienate any part of land already granted to

the

customary tenant without the latter's consent.aT However, under customary tenancy the

interest created can be forfeited but not revoked.ot The Supreme Court

of Nigeria

attempted an exhaustive examination of the nature of customary tenancy. It was stated

by the Supreme Court that tenants under customary law a¡e:
[G]rantees of larrd under customary tenure and hold, as such, a determinable
interest in the land which may be enjoyed in perpetuity subject to good behaviour.
They enjoy something akin to emphyteusis, a perpetual right in the iand of
anothele.

It is apparent from this pronouncement that the interest of the customary tenânt is infinite

in duration. Accordingly, a holder of a right of occupancy does not enjoy interests in
land similar to those of a customary tenant as enunciated above. Thus a right of
occupancy is distinct from a customary tenancy under customary 1aw.50

It is arguable that

a

right of occupancy, whether statutory or customary, is a novel

inte¡est in land that has no comparable place in any other Nigerian law or in the English

colrmon law. The objective of the proposers of the right of occupancy system is clearly

4'1.

Asheshen v. Washoresho¡. (1974) 1 S.C. 1.

48. Onishiwo v. Fasbenro, (1954) 21 N.L.R. 3. See also the discussion in chapter 1 conceming
forfeiture of land by customary tenant as a penalty for alienation without consent,
49,
50.

Aqheehen v. Washoreshor, supra note 46 at 8.

Contrast this view with the opinion ofJames, who stâtes thât the interpretation of traditional rights
in West Africa as "right ofoccupancy" is in direct contrast to the theory of "personal right" enunciated by
the Privy Council in cases arising from some jurisdictions in Eastem and Southern Africa, and Australia.
The former interpretation, he opines, has contributed to the protection of indigenous interests in land in
West Africa and has greater relevance to our understandirg of the modern right of occupancy, which to
him is a proprietary interest rather than a personal right, See Nieeriân knd Use Act: Polic]' ând
Princinles. supra note 3 at 93.
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expressed

in the following

passage from the report

of the Northern Nigeria

Lands

Committee, which influenced the new statutory system:

We ... avoided as far as possible the use of such expressions as freehold,
copyhold, or leasehold tenure, tenancy at will, fiefhold, etc., all of which belong
to a system of land tenure which, though it may in some respects present curious
analogies with some of the Nigerian customs, has a peculiar and wholly different
history.51

From the foregoing analysis it is surmisable that the Act was intended as a novel code
regulating the rights of the holder and the

governor. A right of

occupancy

in

this

respect is of a hybrid nature, something between personal and proprietary right.

2.3(a). THE NATURI, OF THE CERTIFTCATE OF OCCIJPANCY
Section 9(2) empowers the governor
evidence

of a right of

to issue a certihcate of

occupancy that he has granted

occupancy in

to the holder. Whether

the

cefiificate of occupancy is a registrable instrument is another controversial issue under
the Act. One view holds that since

it is evidence of title, it is a registrable instrument

under requisite Land Instruments Registration Laws.s2 Another view is that a certificate

of occupancy is to be issued by the governor in evidence of
a deemed grant.

a preexisting

right, that is,

It follows that no right is to be granted by the governor by

means

of

a

certificate of occupancy. This fu¡ther implies that a certificate of occupancy is distinct

51.

(Report of the Northem Nigerian Lands Committee, 1908). See also James, ibid, 94. This view
accord with the examination by the Privy Council of the nature of a right of occupancy under the
Tanganyika Land Ordinance, 1923 (Laws of Tanganyika 1960 rev., chap. 113), where it was observed:
"The intention of the Land Ordinance was to establish an entirely new hterest in land, similar to leases
in sorne respect but different in other.... The Act was i¡tende.d to be a complete code regulating the
respective rights of the Crown and the occupier". See Premchand Nathu & co. v. Land Ofñcer (1963)

is

i¡

4,.C.

52.

177

.

R. James, supra note 3 at 89.
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from a conveyance under common law, which is defined as an "instrument that transfers
property from one person to another. "53 Since a certificate of occupancy evidences

a

transfer and does not transfer any inte¡est in land, it is not a registrable instrument under

the 1aw.5a But the contention that the certificate of occupancy only evidences
preexisting interest in land is a misstatement

a

of the provisions of the Act. The only

preexisting interests are those rerognised by sections 34 and 36

of the Act -

deemed

grants. In the câse of an applicant who has no land o¡ any interest in land, the oniy
document of transfer is the certiflcate of title issued by the governor pursuant to s.5.

These issues aside, the question

of registrability of the certificate likely will

become of great moment when the system of land registration is considered in chapter

3. In Nigeria, there are two systems of registration. Al1 the 30 states, except Lagos
state, operate under the instrument registration

laws. Lagos is the only

state that has

both the instrument registration iaw and the land titles ¡egistration law. Under the latter

regime, registered titles are not easily defeated. Its operation may be likened to the

Torrens system

of

registration prevalent

in

Westem Canada. However, under the

instrument registration laws, the registered deeds serve as notice to the whole world but

do not cure any defect in any title. Since all but one of the registrations are done under
the latter regime,

it

seems that the issue

of registrabiiity of certificate of occupancy is not

very relevant to security of title, which is the major conce¡n of this discussion. This

53.

See section 2

of the Conveyancilg Act,

1881 See also

[9¡þ9av.Harrìson Ii893] 1 Q.B. 161 ât

169.

54.

Ornotola,
supra note L at 42-43. See also F. O. Awogu J.,
"The Judicial View of the Right of Occupancy" in A. Adigun ed.
Policv Implications, supra note 4 at 151.
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position is probably responsible fo¡ the present practice whereby certificates of occupancy
are being registered.ss

(b). DEFEASIBILITY OF THE CERTIFÏCATE OF OCCUPANCY.
As argued above, the certificate of title may not constitute a root of title if it only
evidences the grant ofa preexisting interest in land. It may be contended, therefore, that

the issue of defeasibility does not arise as the ce¡tificate confers no title that may be

defeated. Despite this position,

it is instructive to note section 5 of the Act,

which

empowers the governor to grant a statutory right of occupancy. It is fu¡the¡ provided

in section 5(2) that upon the grant of a slatutory right of occupancy, all existing rights

to the use and occupation of the land which is the subject of the statutory right of
occupancy

will be extinguished. This provision

has given rise to the claim by some

certificate holders that the effect of the grant ofthe right to them is that the stâte, through
the agency of the governor, is deemed to have guaranteed their rights as indefeasible.s6

The difficulty arises because of the vague def,rnition of the terms "Holder"57 and

"Occupier" in section 50 of the

55.

Act. It is not clear whether

a customary tenant can

Omotola, ibid, at 43.

56. This argument is akin to the indefeasibility of title registered under the Torrens system of
registration.SeeG.W.Hinde,"IndefeasibilityofTitlesince!¡4¿9¡v.[4!!9¡inG.ì.Hindeed.TheNew
Zealand Torrens Svstem Centennial Essays (Wellington: Butterworths, 1971 ar 35.
57.

Section 50 dehnes a "Holde¡" in ¡elation to a right of occupancy as a person entitled to a right
of occupancy and includes any person to whom a right of occupaucy had been validly assigned or has
validly passed on the death of the holder but does not include any person to rvhom a right of occupancy
has been sold or transfer¡ed without a valid assignment, nor a mortgage€, sublessee or sub-underlessee.
"Occupier" means any person lawfully occupying land under customary law and a person using
or occupyhg land in accordance wirh customary law and i¡cludes the sub-undedessee of a holder.
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obtain a right of occupancy and certificate of occupancy by virtue of sections 34 and 36.

Again, it seems that the draftsman lost sight of the fact that there could be customary
tenants of long duration in urban areas. The confusion is exacerbated by the absence

of

guidelines to enable the governor to ascertain the veracity of the claims of the applicant

for a right of occupancy. The common practice is for the governor to advertise the
proposed grant in the newspapers and to ask for objectors. This procedure is wholly
unreliable as most ofthe iand holders in Nigeria are either illiterate or semi-literate, and,
furthermore, they can easily claim ignorance of the adve¡tisement. However, it has been
held by the court that this practice is a complete nullity as it is not stipulated by the Act,

and cannot constitute estoppel against the true rights holder.5E According
Supreme Court in Ogunleye

to

the

v. Oni :

The Land Use Act is not a magic wand it is being portrayed to be o¡ a destructive
monster that at once swallowed all rights on land and that the Governo¡ or Local
Government with mere issuance of a piece of paper, could divest families of their
homes and agricultural lands overnight with a rich holde¡ of a ce¡tificate of
occupancy driving them out with bull dozers and cranes.se

It is

thus no longer disputable that a certiflcate

of

occupancy

is a fragile,

defeasible document, and in some cases the right conferred may not be worth the paper

on which

it is written. The

inconsequential nature of the certifrcate is illustrated in the

Supreme Court decision in Dzungwe

v. Gbishe.60 The plaintiff

sued for a decla¡ation

of title to land. After losing at the court of first instance, he obtained a certificate of

58.

Sir Adetolrunbo Ademola v. John Oni in J. Omotola,
University Press, 1983) ât 131.

59.

(1990) 2 N.W.L.R. at745 per Belgore J.S,C.

60.

(1985) 2 N.W.L.R. at 528.

(Lagos:

l:gos

6t
occupancy to the land in dispute and sued the defendants a second time. He won at the

High Court but on appeal to the Supreme Court, it was held that he could not relitigate
the issue- the possession of the certificate of occupancy notwithstanding.ót

The inescapable conclusion is that there is uncertainty concerning the nature of

a right of occupancy and certif,lcate of occupancy, and this unceriainty has
insecurity of title to land in Nigeria.

It

seems

created

that the interpretation of the Act

has

frustrated the ha¡monization of the lzurd laws in Nigeria, which the Act was obviously
meant to achieve. The greater implication of this insecurity of title is that the use of land
as security

for loan and other investment purposes will bejeopardised. The extent of this

harm will be highlighted in this paper.ó2

2.4(a\. 'rHE QUESTION OF CONSENT TO ALIENATION.
The unrestricted power of alienation is a distinct feature of freehold interests in

land. At common law, courts

have frequently struck out restraints on alienation from

a grant.63 However, the ingenuity of iawyers enabled them to out-manoeuvre
common

1a',¡/

the

by the creation of strict settlements and conditional interests. Also, it is not

unusual to find covenants in le¿ses against alienation without the prior consent of the

61.

This decision has been criticised as beitrg legalistic and a tofal negatiotr of the policy behind the
Land Use Act. See P.A. Oluyede, Modem Niserian Land ltw (Ibadan, Nigeria: Evans Brothers (Nigeria)
Ltd., t989) at 291 .
ln defence of this judgment, it has be¿n asserted thât the courts âre courts of law, not of policy
and fo¡ the courts to be concerned with policy alone is for them "to travel a voyage of discovery not of
law." See Justice Awogu, "The Judicial View of the Right of Occupancy" in A. Adigun ed., f!qþ4i!_!gg
supra, note 4 at 153.

62.

This is the subject of subsequent discussion.

63.

Re Brown (1954) CH. 39; Thomoson v, Richardson (1872) 6.I.R. EQ 59ó.

62

lesso¡. But for this type of covenant to be enforced, it is trite law that the lessor should

not unreasonably withhold his consent.s Can
adopted the policy

of alienability of

it

be said that Nigeria had uncritically

lands, a¡d that local property legislation has

reproduced the English land reform statutes at the risk

of our established customary

laws?65 Justifying the alienability of land as basic fo¡ economic

growth,

Nwabueze

states:

Development can indeed be more effectively pursued under a system which
permits free, though regulated, individual ente¡prise and initiative. There is little
virtue in allocating land to a person who has no money to develop it or in
withholding it from the person who can, merely on the ground that he has one
house already. If an individual is able through his initiative and enterprise to build
twenty houses and thereby make accommodation available to people who have no
money to build their own houses, the state should not stand in his way, so long
as he is not engaging in a racket to deprive those who have money to build of
their own share of land, and provided too he is not over-charging in rent.66
Nevertheless, this policy assertion was never favoured under the traditional law,
which was characte¡ised by clogs on the right to alienate. This customary rule of restraint

on alienation was consolidated and extended by the colonial administration by the
enactment of the Native Land Acquisition Proclamation of 1903. The proclamation was

64. Bates v. Donaldson [1896], 2 Q.B. 241; Shanlv v. Ward (1913), 29 T.L.R. 714, See generally
R.E. Megarry & H.W. Wade, The I-aw of Real Propertv (London: Stevens & Sons Ltd., 1984) 713-7171
James, supra note 3 at 124.
65.

James,

ibid., answers this question in the affirmative.

66. B.O. Nwabueze, Niserian L¿nd [¡w supra, note 27 at 637. The position of Nwabueze is similar
to the argument of Casner and Leach that:
The policy against restrai¡ts on alienation is ... based upon the belief that restraints remove
property from commerce, concen[rate wealth, prejudice creditors, and discourage property
imp¡ovements. "
See A. Casne¡ and W. Leach, Cases and Text on Propertv (Boston: Little & Brown Co., 1969) at 1008.
See also R. Volkmer, "The Application of the Restraints on Alienation Doçtrine to Real Property Security
Inreresrs" (1975), 58 Iowa L.Rev. 747 at750,
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repealed and re-enacted with amendments as the Native Lands Acquisition Act

and

it is the forerunner of the cunent

legislation

in the

of 1977,

states.67 These laws were

designed to impose rest¡ictions on "aliens" acquiring land in

Nigeria. The reason

to protect the natives and to ensure that the natives who were uninfo¡med of

was

the

intricacies of land transactions were not lured by monetary attrâctions to dispossess
themselves

of their heritage and

source

of livelihood through ill-advised alienation of

their lands.68
The modern approach to regulating the alienation of land may be said to be public

policy. In Nigeria, this can be deduced from the preamble to the Land Use Act which
atternpts to avoid the lardlessness of certain groups in the entire polity.

It is therefore

provided by the Act that no alienation of a right of occupancy can be effected without
the prior consent of the governor or local government.6e This rule, which requires the
consent

of the appropriate authority before any t¡ansfer can be effectual, is the most

potent provision of the Act for enhancing security of

the Governo¡ to such transfers,

title. By requiring

it is possible to control

proper records of all trarsfers, which

will

68.

and regulate them by keeping

operate as another form

.
Acquisition of Land by Aliens Law 1971, chap, 1,
Law, chap 80, Laws of Westem Nigeria.

67

the consent of

I:ws of l*gos

of registration of

Stâte; Nâtive

l:trd Acquisition

Nwabueze, supra note 27 at 11, See also A.B. Kasumu, "The Question of Consent to AlienationEffect on Development" in Omotola ed. The Land Use Act: Report of a National Workshop supfa, note
10 at 93. A similar ¡ema¡k was made by Mugerwa who argues that the laws were passed to protect the
natives against " the wiles and trickery of the immigrants. " See Mugerwa, "l¿nd Tenure I¡ East AfricaSome Contrasts" (f966) East Africa I-aw Today, p.106. See generally, James, supra at 124-126,

69.

Sectio¡s 21, 22 and 23 of the Act.
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title.70

(b). TRANSACTIONS REQUIRING CONSENT.
With regard to land in non-urban areas, both the governor and the local
government are authorised

to grant statutory and customary rights of

occupancy

respectively. However, in cases requiring consent to alienation of a customary right of
occupancy, there appears to be a conflict between sections 36(5) and 21.1t Pursuant to
section 36(5), all forms of alienation are prohibited and the issue of consent is of no

consequence. Nonetheless, section 21 allows alienation

of the customary right of

occupancy subject to obtaining the required consent. The consent provision under this

section seems to cover all cases of transfer of customary right of occupancy, however
acquired. On the cont¡ary, section 36(5) which prohibits transfers has limited application.

It

appears that this prohibition applies only to cases of deemed grants.

It is suggested that

the way to resolve the apparent conflict between sections 21 and 36 is to regârd the

forme¡ as making general provision and the latter as making specific provision that
operates as an additional restriction.T2

Regarding urban areas, a distinction should be made between developed and
undeveloped

land. This is generally

70.

covered by a right of occupancy actually granted

, supra note 1 at 26.

71,

Section 21 provides that no t¡ansfer of land or any inte¡est to which the section applies can be
effe¿tual without the consent of the Govemor or the Local Govemment as the case may be.
S.36(5) Provide,s, "No land to which this section applies shall be sub-divided or laid out ia plots
and no such land shall be transferred to any person by the person i¡ whom the latrd was vested as
aforesaid. "

72.
131.

Omotola,

supra, note L at 28 to 29. See also James, supra, 130 to
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by the governor pursuant to section 5, or deemed granted by vi¡tue of section 34. In
relation to the right of occupancy granted by the govemor under section 5, seûion 22
requires his consent before any transfer of land or any intetest in land can be effected.?3

However, there are opposing arguments as to the precise interpretation of section
34,14 which relates

to a deemed right of occupancy. One school of thought argues that

no consent is required to the transfer ofany developed land.?s This view proceeds from
the premise that unde¡ section 34, the restriction on alienation without consent contained

therein is only iimited to undeveloped land. Moreover, seßtion 22, which bars alienation

of the statutory right of occupancy (aithough it does not distinguish whether the same is
held over developed or undeveloped land), requires that for the right to come within the

section,

it

must be specif,rcally granted by the governor as opposed to being deemed to

be granted.7ó

The above argument has been criticised by Kasumu,7? who contends that the

Section 22 provides:

It shall not be lawful for the holde¡ of a statutofy right of occupancy granted by the Govemor to
alienate his right of occupancy or any part thereof by assignment, mortgage, t¡ansfer of
possession, sublease or otherwise howsoever without the consent of the Governo¡ first had and
obfained.
74.

s.34(2) provides:
Where the land is developed [before the commencement of the Act] the land shall conti¡ue to be
held by the person in whom it was vested immediately befo¡e the corunencement of this Act as
if the holder of the land was the holder of a statutory right of occupancy issued by the Governor
under this Act.

75.
Supra note 1 at 27. This view is shared by James, supra
note 3 at 130 and C.O. Olawoye, "Statutory Shaping of Land I-aw and L¿nd Administration Up To The
Land Use Act" in J. Omotola ed., The Land Use Act: Rerrort of A National Workshop, supra, note 10 at
19.

76.
77

.

Ibid., st 27 .
Kasumu, "The Question of Consent to Alie¡ation- Effect on Development", Supra, note 67 at 94.
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argument overlooks the fact that under section 34(3), the holder of a deemed right of
occupa¡rcy can also get

Accordingly,
consent

if

it

a grant from the govemor in

respect

of the

same land.

would be absurd to hold in one b¡eath that he could alienate without

he has no grant but that he could not do so

if

he accepts a grant in respect

of

the same land. This latter opinion, which seeks to promote the policy of the Act,
received judicial imprimatur

in

Savannah Bank (Nigeria) Ltd v.Ajilo.?8 According to

Mr Justice Nnamani:
The section did nothing more than save the holder of developed land befo¡e the
commencement of the Act from the inconvenience of rushing to the Govetnor's
ofltce to obtain a certificate of a statutory right of occupancy. A holder of a
developed land which was held freehold befo¡e the commencement of the Act
although he would on the coming into effect of the Act hold as if he was already
holding a statutory right of occupancy might never have contact with the
Gove¡nor's office if he never had to make any transfer or assignment to any other
person or needed to borrow money,Te
The issue for determination in this case was whethe¡ a person, who is deemed to be a
holder of a dght of occupancy pursuant to section 34 , requires (solely by virtue of the

Act) the consent of the governor before he can tra¡sfer his right, mortgage or otherwise
dispose of his interest in the right of occupancy. In other words, do the provisions
section 22 apply to a person who is deemed to be a holder

of a right of

of

occupancy

pursuant to section 34 solely by virtue of his being such a holder?
The plaintiff had executed a deed of mortgage in favou¡ of the defendant. Upon

default by the plaintiff the defendant sought to sell the property by auction. The plaintiff
argued as follows: the property was situated in an urban area and vested in the plaintiff

78.

(1989) 1 N.W.L.R. 30s.

'19.

Ibid., ât 335.
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prior to the Land Use Act, 1978. By section 22 of

The

Act, the consent of the govemor

ought to have been obtained before the execution of the deed of mortgage and the pubtic

auction. In consequence, as no consent was sought as aforesaid, the deed of mortgage
and the auction sale we¡e void.

On the other hand, the defendant contended that the provision of section 22 did

not apply to land held befo¡e the Act came into effect. Both the High Court and the
Court of Appeal held that failure to obtain the governor's consent was fatal to the whole
transaction and that this rende¡ed the transaction a

nullity. The decision of the Court of

Appeal was upheld by the Supreme Court, which observed that every holder of a right

of occupancy, whether stâtutory or otherwise, is regarded as having be€n granted the
right by the governor or the local government as the case may be, for the purpose of
management of all right

in land comprised in the state. It follows that every such holder-

whether under sections

5,34, or 36 requires

the prior consent of the governor before

he can transfer, mortgage or otherwise dispose of any inte¡est in the right of occupancy.

This me¿ns that section 22 is of general application to every holder under the Act.

It

has also been argued that mortgage by deposit of title deeds

will not breach the

section that restricts alienation.so This opinion is premised on the proviso to seclion 22

which states that the consent of the governor shall not be required to the c¡eation of a
legal rnortgage over a statutory right of occupancy in favour of a person in respect of
whom an equitable mortgage has already been created with the consent of the governor.

It is arguable that since nothing is being alienated under this form of mortgage, the issue

Kasumu " The Question of Consent to Alienation- Effect on Development", supra note 67 at 94,

68

of consent is of no relevance. Moreover, the second proviso to section 22- which

states

that consent is not required in a reconveyance or release by a mortgagee- appears to
support the view that consent under the main provision of section 22 is only needed

if

a right of occupancy is being alienated. Support for this position can be found in Doed-

Pitt v. Hoggst, where it was observed that:
The depositing of a lease in the lands of brewers for money lent is not within the
meaning of a proviso for re-entry which is to take effect if the lessee, this
executor etc., should "grant any underlease, or assign, transfer, and set over or
otherwise part \l,ith the lease or premises without licence. "

However, an equitable mortgage, like any enforceable agreement to Íansfer

an

interest in land, passes an equitable interest in the propeÍy. The proviso to section 22
assumes the necessity

for approval to such mortgages as it expressly exempts from

consent, "the creation of a legal mortgage .,. in favou¡ of a person in whose favour an

equitable mortgage has already been created
authority.

with consent" of the

appropriate

s2

It is equally

open to argument whether "a charge by deed expressed to be by way

of legal mortgage" requires the consent of the govemor. This is pertinent because in the
'Westem States
of Nigeria, section 110 of the Property and Conveyancing Act, which is

the equivalent of section 87 of the English Law of Property Act,
creation of this fo¡rn of mortgage. The¡e

is

1925

, permits the

authority that such a charge, although a

81.

171

82.

This opinion seems to be supported by James, supra, note 3 at 131.

E.R. 1144 (Q.B.). This decision was followed by Palle,s C.B, in the Irish
M'Nallv. (1879) vol. iv. L.R. 438., Good Behere v. Bevan 105 E.R. 644. (C.4.).

case

of

!f!4y

v.
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mortgage, does not alienate any interest of the mortgagor to the mortgagee.s3

Again, it appeårs that a devise falls outside the purview of the consent provision.
Since a devise is not a breach of covenant "not to assign"

s, it is tempting to read the

consent provisions ejusdem generis, thus limiting the expression "alienation" to inte¡

vivos transfe¡s. Whe¡e the right of occupancy is granted to the grartee "his heirs,
executors and administrator", the passing of the property through the executors to the
devisee is not a breach of covenant not to assign.85
The foregoing arguments are of little relevance when the commercial implications

of the consent provisions are considered. The reason for taking a security interest in
property is to enable the secured party to ¡ealise his security whenever the debtor defaults

in meeting the security agreement. In the

case

of mortgage t¡ansactions in land, this is

whe¡e the power of the mortgagee to sell o¡ foreclose becomes exe¡cisable. It is at this
stage that the mischief sought to be arrested by the statutory provisions comes into play

as no interest can here pass without the consent of the govemor.

(c). EFFECTS OF ALENÄTION WITIIOUT CONSENT.
Several consequences flow from the failure to obtain the consent of the appropriate

authorities before any alienation is made. One of them has significant similarity to the

83.

Thompson v. Salah u9721 I AII E.R. 530. See especially Megarry J. at 533; Slqilh v. Nat. Trusr
Co. (1912),45 S.C.R. 618, affirmhg 20 Man. R. 522. Se¿ also J.T. Fanand ed., Emmet On Title,
(London: Oyez I-ongman, 1983) 18th ed. at 876. Doed Pittv. I¡mine (1822) 22 RR 512., Kasumu,

supla, note 67 at 95. This argument may also be advanced for the Registration of Title I¡w of Itgos Stâte
which equally permits the creation of a charge on a property by way of legal mortgage.

84.

Crusoe d. Blencowe

85,

James, supra note 3 at 132-133.

v. Bigbv 95 E.R.

1030

(K.8.).
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consent requirement under customary land law, which stipulates that a tenant who
attempts any alienation without the prior consent of his overlord risks the forfeiture of
his interest in the land. This traditional view appears to have been stratutorily enacted in
section 28, which empowers the governor to revoke a right of occupancy for overriding

public purpose. One of the events that may violate the provision on overriding public
purpose under the section

is alienation of land without the requisite consent. No

compensation is recoverable when the right of occupancy becomes revocable as a result

of the non-compliance of the rights hotder. It

seems that recourse can be had

to a court

of law if the holder of the revoked right is aggrieved by the action of the governor or any
other authority.

s6

Any form of alienation of a right of occupancy expressly prohibited from being
alienated,

or that can only be alienated with the requisite consent, may result in

illegality. Sections 34(8) and 36(6), which are similarly worded, provide that

any

instrument purporting to transfer any land to which these sections relate shall be void and

of no effect whatsoever in law and every party to any such instrument shall be guilty of
an offence and shall on conviction be liable to a f,ine of N5,000 or to imprisonment for
one ye¿r.

While examining provisions similar to those stated above, Judge Unsworth
¡ema¡ked that where a statute not only declares a contract void but imposes a penalty for

making

it, the contract is not merely void but illegal.87 Judge Balogun ¡e-echoed

86.

LSDPC v.

87.

Solanke v. Abed (1962) 1

(1987), 1 N.W,L,R. 413.

All N.L.R.

230.

this

7L

view while commenting on the effects of a contract that is

ex

facie illegal. One legal

consequence is that money paid under an illegal contract cannot be recovered. Note that

the court is not precluded from pronouncing on the issue of

illegality even though

vitiating factor in the contract has not been pleaded. Neither is the person who is

the

a

party

to the illegaì contract precluded by the court from raising the issue of illegality

even

when this would mean that he was relying on his wrong. Once the court is seised of the

fact that the contract is illegal or vitiated in any form, it is bound to pronounce that the
transaction is on those facts illegal, or as the case may be null and void.88

It follows

that the court can, pursuant to sections 3a(8) and 36(6), suo motu, raise the issue of

illegality as a ground for denying the enforcement of any contract or transaction arising
the¡eunder.se

Further, section 26 rende¡s null and void any transaction or any instrument that
purports to confer on or vest in any person any interest or right over land other than in
accordance with the provisions of the

Act.

As was stated above, the attempt to preclude

deemed right of occupancy from the operation of this section was struck down by the
Supreme Court.eo

88,

It should be borne in mind that where the statute decla¡es a contract

(Unreported Judgment

Yonwu¡en v.

89.

ID/ 511/ 78)

The rule on the consequences of illegality is capable ofproducing hârsh results, particularly as a
party may be 'guilty'without being morally blamervorthy. In England, re¿ent âutho¡ities therefore suggest
that the defence of illegality should be approached pragmatically- Euro-Diam Ltd v. Bathurst [1990], Q.B.
1, 35. It was stated here that the courts should not assist the plaintiff where to do so "would be an affront
to the public conscience. " However, in another English case it rvas observed that such vague criteria are
"very difficult to apply. " See Pitts v. Hunt [1990], 3 All ER 344, 362.
For the consequences of illegality, se€ getrerally G.H. Treitel, The I-åw of Contfact (London:
Sweet & Maxrvell/Stevens & Sons, 199i) 377; Cheshi¡e, Fifoot & Furmston, I:w of Contract (London:
Butterworths, 1991) at 375-379.
90.

v.

2!i.!.!p, supra, note 78
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or transaction null and void, but does not impose any penalty for making it, the contract
is void but not illegal.et
The full implication of this provision was demonstrated by the Supreme Court in
Savannah Bank (Nigeria)
appellant that since

Ltd. v. Ajilo.e2

It

was the contention

of the defendant/

it was the respondent's duty to obtain the consent, which he failed

to do, he could not set up his own default to avoid his obligation. This a¡gument did not
meet with the court's favour, as according to Justice Obaseki:

Although the first plaintiff/respondent by the tenure of the Land Use Act
committed the initia.l wrong by alienating his statutory right of occupancy without
prior consent in writing of the Governor, the express provision of the Land Use
Act makes it undesirable to invoke the maxim 'ex turpi causa non oritur
actio'...e3
To the financial community in Nigeria, this decision was a fa¡ewell to equity. Allowing

the defaulter to benefit from his own wtong was seen as a massive assault on the
universal notion

of equity. The effect of the decision was to equip a

defaulting

mofigagor with a potent defense to avoid his obligation to repay the mortgage debt, and

thereby deny the mortgagee his major statutory remedy by rendering the mortgage
transaction null and void.ea

The worrisome aspect of the decision is that since the Supreme Court recognised

it

that

9i.

was the mortgagor's duty to obtain the governor's consent to the transaction, the

S.Qlgqþ v.AÞgd supra note 86, per Unsworth J., see also Kasumu, " The Question of Consent to
, supra note 1 at 30-31.

Alienâtion" supra, note 67 at 97., Omotola,

92.

Supra, note 9.

93.

Ibid at 324.

94.

A. Adesanya, "The Land

The

lrnd

as Security after the Land Use Act: The Banke¡s View" in Adigun ed.
Use Act: Administration and Policv Implications, supra, note 4, 12O at 128.
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court ought, reasonably, to have held him liable fo¡ his own default. This opinion is

fortified by the observation of Widgery L.J. in Buswell v. Goodwelles that:
The proposition that a man will not be allowed to take advantage of his own
wrong is no doubt a very salutary one which the cou¡t would wish to endorse.e6
The attempt by another moftgagor to void a mortgage transactions by relying on his own

default was successfully chailenged
National Bank

of

Nigeria.eT

in the Court of Appeal decision in Adedeji v.

In this case the moÍgage

transaction was without the

governor's consent. Adedeji defaulted and in an attempt to prevent enforcement of
security he contended that the transaction was

it was the view of

void. This contention was dismissed

as

the court that the mortgagor (Adedeji) should not be allowed to benefit

from his own wrong doing as it was his duty to obtain the governor's consent.
Consoling as the above decision may seem to the financial community,

it

is

pertinent to note that the last word is yet to be heard on the matter. Until the Act is
amended

o¡ a definite pronouncement is

made

by the Supreme Court, one

calìnot

confidently state that the dust is finally settled. The issue is mind-boggling because,
assuming that the defaulte¡ is not allowed by the court to rely on his own wrong action

as a ground to repudiate the transaction, the mortgagee or the bank may still not be

allowed to enfo¡ce its right arising from the void transaction. This is because for the

95.

[1971] 1 AI E.R. 418

96.

Ibi<l at 421.

.

(1989) 1 N.W.L.R. 212. The decision of the Supreme Court in the case ofg3y4¡¡4[!¿4f,, supra,
97
note 9, is not definitive on this point since the Court based its de¿ision on the interpretation of ss. 34 &
22 of the Act. According to Justice Alfa Belgore, at page 354 "all the equities were not canvassed.
See
also Solanke v. $þgL Supra, note 86. Contra DþkæS v. The Solicitor General of Benue/Plateau State.
(1974) 5 S.C,?1.

"
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creditor to foreclose o¡ sell the consent of the governor is required.

It

may be argued

then that this equitable defense can only be used as a shield - not a sword. Assuming the
debtor is sued on the covenant to pay, this may not be an easy route for the credito¡

since the consent

of the governor is required before the c¡editor can deal with

the

property in accordance with the court's order.

(d), EFFECT OF TTIE CONSENT PROVISION ON SECT,]RITY TRANSACTIONS.

It is cleff that a factor that 1ed to the promulgation of the Act was the need to
remove the constraints caused by the confusion and bewilde¡ment characterising Nigerian
land 1aw. One would have expected that the new Act would in all respects act as catalyst

to the commercial growth and economic development of the country. However, it seems
that the present operation of the Act is antithetical to this ideal. Economic development
cannot possibly be enhanced where there is no facility of transfer of land, and, above all,

where there is no security of title to land.

The effect on the economy of the consent requirement was aptly stated by the
Supreme Court in Savannah Bank (Nigeria) Ltd v.Ajilo:

I agree with.. . expression of anxiety over the implementâtion or consequences of
the implementation of the consent clauses in the Act. It is bound to have a
suffocating effect on the comme¡cial life of the land and house owning class of
the society who use their property to raise loals and advances from the banks. I
have no doubt that it will t¿ke the whole working hour of a State Governor to
sign consent papers (without going half way) if these claims are to be
implemented. These areas of the law need urgent review to remove their problem
natute.98

Supra note 9 at 329 per Obaseki J.S,C,
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There seems to be a consensus within the legal and comme¡cial community in
Nigeria that the Act may have created more problems than it hoped to solve. The present
state

of doubt, if not disillusion, about the efficacy of the Act

does not create the

right

climate for investment, whether domestic or foreign, fo¡ which real property may be
used as security. The effect

of the Act on industrialization is

apparent from the

observation of Justice Nnamani:

Aspects of the Act which have brought untold hardship include the provisions
relating to the issue of certificate and grant of consent to alienate. Both can tâke
years and the applicant is subject to the vagaries of bureaucratic action .rrhich
demand survey plans, interminable fees, documents a¡rd a lot of to and froing.
These cumbersome procedures have adversely affected economic and business
activity and make industrial take off a matter very rnuch in the future.ee

An

aspect

of the economy where the Act has had negative

impact

is

secured

transactions.rm Since the promulgation of the Act the real security market has been
characterised by uncertainties, inconsistencies and invalidations. There is now a wide
spread cynicism and confusion over the viability of the right of occupancy as security

for

advances, and this has been exacerbated by the frustrating effect of the consent provision

on these transactions. It is therefore not without cause that some w¡ite¡s have observed

that "the mortgagee who ventures into giving credit facilities on a security without

99.

Justice

A. Nnamani, "The l-and Use Act- 1l Years After"

supra note 4 at 39.

100. Land as security i¡terest in Nigeria at present may be lilened to the position in tho eady days
rvhen bankers üsed to be âverse to accepting land as security. lVe are informed by J.W. Gilbart that "the
rule of the banker is never to mâke any advance, directly or indirectly, upon deeds, or any other dead
security. " There were however, certain exceptions to this rule which he laid down. See J.1ù/. Gilbart, fþ
Loeic of Bankine (London: Bell & Daldy, 1865) 191. See also M, Holden, Securities fo¡ Bankers'
Advances (London: Pitman Publications Ltd., L980) at 2f-22,
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consent may find

it too costly

eventuaily"r0l

The main cause for concern is that quite unlike the industrialised nations, at this
stage of Nigerian economic development land has been and remains the most recognised

form of security. It cannot be doubted that where land becomes unreliable as collaterai,

the impact on secured transactions, while

it

cannot be quântif,1ed,

will be

fa¡-

reaching.l@ The Act is being continuously circumvented because the crying need to
examine critically the problematic provisions has not been acted upon. That transactions

in land are still conducted under the Act can be explained on the basis of the need for
continuity

in the economy,

and, perhaps,

growth. Apart from mortgages, other

transactions by way of alienation are being treated informally by the parties. With the

help and assistance of lawyers, letter wdters and lawyers' clerks, documents relating to
the transfer of land are back-dated to pre- March 1978, the commencement date of the

Act, in order to obviate the need to obtain consent. The documents are generally accepted
for registration with fine for late stamping. And they ca¡r form the basis for the issuance

of certificate of occupancy on

subsequent application.

t03

2.5. CONCLUSION.
The Land Use Act has, therefore, proved to be one of the most enigmatic statutes in

101. F. Adeoye and H.Ogunniran, "The Socio- Econonic Implication of the Consent Provisions Of the
I-and Use Act" in Adigun ed. The Land Use Act: Administration and Policv Implications, supra, note 4
at 83.
1O2.

K. Oluwajana, "The Land Use Act and the Banking Industry" in Adigun
ibid, at 113.

t03.

Adeoye and Ogunniran, supra, note 100 at 84

e.d., The Land Use Act:
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Nigeria.ls As

has been demonstrated

to dealings on

1and.r05

in this study, the Act is not efficient in relation

The Act is, conceptualiy, a unique piece of legislation, and its

uniqueness has exace¡bated the controversy surrounding

it.

The vagueness

of

the

trusteeship position of the state gove¡nors has given rise to a broad interpretation of their

powers. The wide scope of the governors' po\.vers provides room for abuse; thereby
undermining the objectives of the Act, which among other reasons, is to ensure equitable

distribution of, and certainty of title to, land. The right of occupancy and certificate of
occupancy remain as interests without precise legal definitions. A credito¡ who takes land
as collateral for loan is unsure of the nature and efficacy of this security interest. The

question

of consent to alienation is even more problematic. Although there may

sociologicai justifications

for

restraints on alienation,

rft

it

be

makes secured lending

cumbersome, dilatory, and costly.

104.

See P. Oluyede, "A Decade of Statutory Monster: The l¿nd Use Act" i¡ M. Ajomo ed. New
Dirnensions in Nigerian Låw (Lagos: Nigeria Institute of Advance Legal Studies, 1989).

105. See J. Fekumo, "The Land Market Under the Land Use Act" (1989), 2 Gravitas Bus.L.Rev. 22;
O. Smith, "The Efficacy of Agricultural Charge as a Form of Security in Nigeria" (1989), 2 Gravitas
Bus,L.Rev.69.
106.

Alienation of land may enhance the efficieucy of its uso, but group imposed restrai¡ts on alienation
can be justified when they ba¡ a t¡ansfe¡ that could harm others more than it benefits the parties to the
transactions. See R. Ellickson, "Properly in Land" (1993), 102 Yale L .L l3l5 at 1376. See also M. Radin,
"Market-Inalienability" (1987) 100 Harv.L.Rev. 1849; S. Rose-Ackerman, "Inalienability and the Theory
of Property Rights" (1985), 85 Colum.L.Rev. 931.
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Chapter 3.

REGISTR.ATION OF'LÀND TITLES AND INTERESTS.

3.0. INTRODUCTION.
Customary iaw recognises the symbolic natu¡e of land t¡ansfer and protects this

traditional form of conveyancing.

It follows that conveyancing is an easy business in

customa.ry law with far reaching negative consequences.

A transferee of land has to rely

on a tradition of ownership from time immemo¡ial. P¡oof of ownership will depend on

the unwritten t¡adition within the locality (which may or may not yet have ¡eceived

judicial pronouncement of a Court). But customary law is a question of fact and there
could be conflicting claims of tradition of ownership to the same piece of land. In the
case

of alienation, the symbolic nature of the transfer may give rise to future disputes,

especially where the witnesses are no longe¡ alive, or are too old to remember what
transpired decades ago. Therefore, a transferee of land in customary law would always
assume a big risk. The ¡ealization

of these sho comings affo¡ded some land-owning

families the oppoftunity to make multiple sales of the same land to unwary members of

the public.t Moreover, there was the problem of group ownership of land,

and

transferees were always faced with the arduous task of determining from whom to obtain
consent to sale and when the requisite consent had been obtained.

It is also the obligation

of the transferee to satisfy himself about the authenticity of the claim of ownership.
Since the introduction of English Iaw, land held under customary law is usually

1.

B.O. Nwabueze, Niserian Lând Law (Enugu, Nigeria: Nwamife Publishers; New York: Dobbs

Ferry Co,, 1972) ar 513-514.
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transfered according to the English system of conveyancing. This tends to eliminate
some

ofthe problems inherent in the customary system of Íansfer,

as the English system

is based on documents.2 However, this system is of limited assistance as it may not be
possible to obtain the document witnessing the flrst transfer to the fitst owner. The need

therefore arose to flx a date in the past beyond which no further proof of good root of

title may be required by law. Again, there could be instances where a document may be
missing from the chain of title and this may throw doubts on the authenticity of the
present title or ciaim of ownership. In conveyancing practice, a statutory declaration is

required by the purchaser from the vendor that the latter has not transferred the property
to any person. But these measures cannot take care of other minor unrecorded interests

on the land. The land may be encumbered and this may not âppeff on the document.3
Even the covenant of ownership and right to convey may be worthless

if

the vendor is

found to be a man of straw.
In practice, the risks of private conveyancing or unregistered conveyancing arise
less from the proof of root of title than from ascerlaining the dealings that have taken

place in the land being conveyed. Therefore, there was need to institute a system that

would facilitate the task of ascertaining the previous dealings on land. This is the object

of the registration of instruments affecting la¡rd.a The Land Registration Act,

2.

Ibtd.,514.

3.

T.W. Mapp, Torrens' Elusive Title (Alberta Law Review Series, Vol. 1, 1978) chap. 2.

4.

19255

Nwabueze, Niqerian Land Låw, supra, note 1 at 521. The fegistration of hstruments was first
introduced in Lâgos by ân O¡dinance of 1883. The present law is contained in the knd Registration
Ordinance, 1925, chap, 99, Iaws of the lederation 1958, refer¡ed to under current mode of citation as the
Land Registration Act, 1925,
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makes provision

for the registration in the land registry of

1and.6 The legislation

a-11

instruments affecting

is intended to provide a prospective purchaser with knowledge of

all claims affecting the land. Registration of an instrument does not enhance its value,

as

it

is provided that registration does not affect the validity or othe¡wise of

document.T Non-registration incurs certain sanctions.
becomes void,8 while

a

In

a

some cases the instrument

in all cases failure to register entails loss of priority in relation to

subsequent registered instrument affecting the same land.e Additionally,

a

non-

registered instrument is inadmissible in evidence in any judiciat proceedings.r0

3.1. CONSEQUENCES OF REGISTRATION.
The intention
registered

of the legislation requiring

instruments affecting land

to

be

is to ensure some security of title and to avoid fraudulent conveyancing.

5.
The title of the Act is misleadi-ug, as it has nothing to do with the registration of land, but only
with instruments. This anomaly necessitâted the renaming of the Act in the old Eastem and Westem
Nigeria as Land Instruments Registration Law, Cap. 12Laws of Eastem Nigeria 1963; cap, 56 l:ws of
Western Nigeria, 1959. In Northem Nigeria, it is still called the Land Registration Law.
6.

s.6. By s.2 an instrument is deFrned as "a document affecting land ia Nigeria whereby one party
(hereinafter called the grantor) confers, charges or extinguishes i¡ favour of another party (hereinafter
called the grante¿) âny right or title or interest in land i¡ Nigeria and includes a certificate of purchase and
a power of attorney under which an instrument may be executed but does not include a will. "

7.

Sees.19.

See also C.O. Olawoye, Title to Land in Nigeria

(fe, Nigeria: University oflfe

Press,

1981) at 66.

8.

See s.14 which provides that every State grant executed afte¡ the commencement

of the Act,

and

every instruments affectbg land the subject of a State grant whe¡eby land is granted by a Nigerian to a
non-Nigerian executed after the coÍunencement of the Act shall, to the exte¡t that it affects any land, be
void unìess the same is registered within the stipulated period.

9.

See s.16.

10.

See s.15; Amankra

v.

Zankley (1963),

i All N,L.R,

304,
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Accordingly, the efficacy of any instrument of trmsfer of land or any interest in la¡d will
depend on its registration. In Amankra v.Zanldeytt, the plaintiff bought a piece of land

f¡om the vendor on August 29, 1957 and registered the instrument of transfe¡ on
September

16, 1957. Unknown to the plaintiff, the land had been bought by

defendant on May 16, 1957 but the latter did not register untii March 17, 1960.

the

'lhe

defendant argued that since the vendo¡ sold the land to him prior to the sale to the

plaintiff, the vendor had divested himself of the legal title to the land, and the
conveyance to the plaintiff being of no effect at all, the registration cannot cure it of any

defect or confer upon

it

any validity which

it would not otherwise

have

had. Further

he contended that his failu¡e to register could only render the conveyance to him
inadmissible, but not void or ineffective. These contentions were rejected by the
Supreme Court, which found for the

plaintiff. Justice Bairamain in his le¿d reasons for

judgment observed:

Cleårly although...the Act does not relate to registration of titles, but of
instruments, it is plainly intended to give some measure of security and protection
against fraud.. .It is desirable to give some protection against fraud and facilitate
dealings in land. It is done by such provisions as those in section 15 a¡d section
16 of the Act. In our opinion, they are intended to make an instrument requiring
registration ineffectual unless and until it is registered.12
As the legal title does not vest in the purchaser unless and until his interest is registered,
the vendor is still entitled to make a valid transfer to a subsequent purchaser for value,
whose inte¡est

1i.
f2.

will, if registered, be effective

against the unregistered purchaser. This

Ibid.

Ibid., at 307. On page 308, Justice Bairamian stated that "In cumbrous language the deed given
to Adekunle Coker [the defendant] purported to convey the legal estate to him on tbat day, but it did not
effectually transfer it. "
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decision apart from securing the title of a registered transferee also enhances facility of
transfer.

However, the protection given by the Act has some limitations. Apart from
ceriain instruments that are rendered void for non-registration, there is no time limit set

for registration. A purchaser who searches the register and discovers no entry may decide

to complete the purchase, but may be liable to have his intetest defeated

if

the first

purchaser registers his interest within the interval of the second purchaser's search and

attempt to register.

Moreover, the statute only relates to dealings contained in written instruments,
and does not affect symbolic transactions. Nevertheless,

it is well established that until

recently most land transactions under customary law were done orally, and transfers were
effected symbolically. The publicity of the customary transfer cannot suffice to protect

a subsequent transferee of land, and it has been decided that a registe¡ed instrument
enjoys no priority over an earlie¡ grant by native law and custom.l3 It is arguable that
the¡e is no objection to oral transfer being made registrable

if

the machinery for this is

put in place.la
Furthermore, when a customary transaction is evidenced in writing, the writing

is often of a nature not contemplated by the Act to constitute an instrument. Very often,
the writing is no more than a receipt acknowledging payment for the sale of land. It has
been held that a receipt for the purchase of land is not a registrable instrument within the

13.

Moubarak v. Japour (1944),

14.

Nwabueze, supra note

I

l0 W.A.C.A.

at 527.

L02 at 106,
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Act, as it only evidences an agreement for sale and that consideration fo¡ sale has been
received by the vendor.ls But

it should not

not require writing for land transactions,

be presumed that since customary law does

if

the transaction is reduced into writing,

necessarily evidences a t¡ansaction already concluded orally.r6
means by which a

If

it

the document is the

right, title to, or interest in the iand is conferred, transferred, limited,

charged or extinguished in favour of anothe¡ party, it is an instrument within the meaning

of the

statute and must be registered.

r? This position is qualified by the fact that a

right, title or interest created by some other acts of the parties, for example orally, may
be c¡eated all over again by

writing, if the writing embodies such terms and is signed and

delivered at such time and place and in such circumstance as to be a ¡ecreation of the

right, title or interest. The question in each case is whether "the document is an integral
part of the transaction and is itself operative (and not merely evidentiary).

"r8

The application of these principles to documents arising out of transactions under

customary law has not produced consistent results. For example, a document headed

"Memo of Agreement", stated that the vendor would seil and the purchaser would buy
the fee simple in possession of certain land fo¡ a certain sum, "the receipt whereof the

15.

Yaya v. Mosaga (1947), lZ Vr'.A.C.A. 57.

16.

Nwabueze, supra note 1 at 527.

17

.

Coker v. Osunve (1939), 15 N.L.R. 57. But if the document does not confer the right or interest,

but becomes only an addition to the act or means conferring the right o1 interest, such a document is
outside the ambit of the Act. Ibid., ar 59.

18. Per de Comarmand S.P.J. in Elesbede v. Savase (1951), 20 N.L.R. 9 at 10; Paul v. Saha [1939],
2 All ER 73'1 (P.C. India), In determining whether the document is an i¡tegral part ofthe transaction, and
, therefore, registrable, the time of writing the document is importantt see Ng4blqþ v. Ottih [1961], All
N.L.R. 487. See also Nwabueze, Nieerian Land l,aw, supra, note 1 at 528.
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vendor doth hereby acknowledge and confirm, " and that the vendo¡ would convey the
property wheneve¡ called upon to do so. It was held that although the person calted the
purchaser in the agreement had acquired an equitable interest in land, he acquired it not

by means of the document but by the payment of the purchase price independently of the
document, which "is really little more than a glorified receþt.

"re On the other

hand,

a document purporting to be a receipt for the purchase money of land but which also
contained ar undertaking by the vendor to convey the land to the purchaser, was held not

to be a receipt simpliciter, but an instrument for sale, and as such regístrable under the
Act.2o

To determine whether a document is an instrument within the definition in section

2 of the statute, the primary conside¡ation is not the tag which the parties have placed
on it, but rather the rights and obligations which, as shown from the proper construction

of its terms, they intend to

create. The tag

is evidence of the intended rights

obligations, but is not conclusive and cannot prevail

if

and

the dghts and obligations are

inconsistent with it.2t

3.2. TTIE QUESTION OF NOTICE,
It

has been observed that where a purchase of land is made, the legal estate does

not leâve the vendor until the deed of transfer executed by him is tendered for

19.

Coker

v. Osunve,

supra note 17 at 59.

20.

Osubambi v. Abowab (1951), 13 W.A.C.A. 222; Gt'.ffinv. Talabi (1948), 12W,A.C.A,37t.
This decision seems to be a better ¡eprqsentation of the law and should be preferred to the former, and
being a decision of the West Africa Court of Appeal, and later i¡ time, should be presumed to have
overruled the former. See also þ[q v. Cole (1960), W.N.L.R 140

21,

Nwabueze, Nigerian I-and Law, supra, note 1 at 529.
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registration. This ¡ule notwithstanding, equity requires the vendor not to do anything
inconsistent with the right already conferred on the purchaser. Again,

in equity

a

subsequent purchaser is bound by the previous disposition, unless he obtains his interest

bona fide for value and without notice. Notice as used here is not confined to actual

notice. A purchaser is deemed to have notice of the facts that would have been revealed
to him

if

he had made a proper investigation. This implies that whe¡e a purchaser has

notice of document, he is taken to have notice of its contents. But

it

has been held that

the registration of an instrument which c¡eates an equitable interest does not, by the sole

fact of registration, put a subsequent purchaser of the legal estate for value on notice as

to what the instrument contains or conveys.22 Whe¡e the owner of an equitable estate
is in possession, the possession constitutes notice of his interest to any purchaser of the
legal estate.23
The fact of registration does not cure any defect in the instrument of conveyance,

nor does

it

confer upon the insÍument any effect or validity that

it,

apart from

registration, would not otherwise have had.%
On the basis of the doctrine of notice, any purchaser who would be expected to
make a search to fìnd out whether there had been a conveyance of the land to someone
else, but failed to do so, would be deemed to have constructive notice of the registered

22.

See Omosanya

23.

Osì.¡mbambi v. ¿\þgygþ, supra note

v. A¡ifowoshe (1959),4 F.S.C. 94.

20.

See also Olawoye,

Title to Land in Niseria, supra, note

7 at 70-71.

24.
Srveet

Folashade v. Du¡oshola [196i],
1971) at 347 .

& Maxwell,

I AII N.L.R, 87. See also, T. Elias, gg9¡þqþ4¡!_!4¡g (-ondon:
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interest which such sea¡ch would have led him to discover.25 Equally, the purchaser

will be fixed with notice when he fails to make a thorough search in otder to discover
any preexisting interests in the land.2ó

It is clear that the advantages of instruments registration a¡e limited. Although it
was intended to facilitate transfer and ensure security of title, its function has been
greatly undermined by the ubiquitous doctrine of notice. Thus the old system of common

law conveyancing coupled vvith the unsystematic customary law combined to

create

insurmountable problems for conveyancers and undermined the viability of real property

security. Therefore, it became necessary to fashion

a more

reliable, inexpensive, secure,

and expeditious form of registered conveyancing. This brought about the promulgation

of the Land Titles Act,

1935.

3.3(a). REGISTRATION OF TITLE TO LAND.
The system of registration of title, as distinguished from instrument registration,
was first introduced to Nigeria

in

1935 foltowing the enactment of the Registration of

Title Act, 1935.27 Under this system, proof of titie is by reference, not to a root of title
on pdvate documents, tradition or other acts peculiar to unregistered conveyancing, but

to entries in a register maintained and warranted by the ståte which itself undertakes to
establish the title of the registered owner. In this case, once title has been investigated

25.

Ashimi v. Oke (Unreported) F.5.C.296162 of

ßlß166.

26.

Akinsbade v. Elemosho [1964], 1

154.

27.

Cap. 181, I-aws of the Fe<leration, 1958,

All N.L.R.

87

and entered on the register, proof of title becomes easy as the register is the evidence

title. In

some cases registration cures defects

Although the Registration

in registered

of Titles Act,

1935,

of

tit1es.28

is a federal

statute which,

notionally, should apply to the whole country, in practice its application is limited to
Lagos State. Until recently, not much progress was made even in its limited application,
as registration (except in rare cases) is voluntary. The lack of the incentive to register

by land owners in Lagos is due to the costly and slow process. Again, the requirement

of

advertisement2e and

formal notice to neighbours would appear to sth up trouble

rival claims to a piece of land exist.3o The difficulties are complicated by

if

the

uncertainty of title and of boundaries under the customary land law.

The process of first registration requires, first, an application to be made in
prescribed form to the registrar. The application may be made by any person who has

or is entitled to a fee simple or a lease with not less than f,rve years unexpired term, or
by any person who has power to sell the fee simple or lease. In relation to family land,
either the family in its own name or any member, with the consent of the family, may

28.
note

29.

I

Olawoye, Title to Land in Niseria, supra, note 7 at 132., Nwabueze, Ni.99!i.êEl4!!!LL4E, supra,
at 532.
See

s.8.

See also

R. Willoughby,

"l:nd

Registration in Nigeria: Past, Present, and Future" (1965)

Nig.L.J.265.

30.

Report on the Registration of Title to land i¡ Lagos (I-agos: Fede¡al Gover¡ment Printer, 1957)
para. 43. See Nwabueze, Njggdgd4!4l4&, supra, note 1 at 533. In 1965, the Registered l¿nd Act was
enacted to replace the 1935 Act. The rnain feature of the Act was the introduction of â systemâtic and
cornpulsory adjudication of all interests ir Land in I:gos and this was to be gradually extended to the rest
of the country. Pursuant to this scheme the Act, quite unlike the 1935 Act, was intended to guarantee the
title of the first registe¡ed proprietor. Taken as a whole the Act merely amplified and strengthened the
1935. However, the Act never came into operation because of the costs of its implementation. Because the
1965 Act has not been implemented since it was enacted the 1935 Act continues to govem land titles
¡egistrâtion in Lagos and will be the subject of the discussion here. See generally, P. Oluyede, "The Search
for Effective Registration in Nigeria" (1973), 6 Nig.L.Q. 11.

88

be registered. In the case of settled land within the meaning of the Settled Land Acts,
1882-1889, the trustees of the settlement, and not the life tenant,

will be registered, but

their registration must be with the consent of the life tenant.3r

Upon the receipt of the application, the registrar will investigate the title and
advertise the application

in the

State GazeTte, and

newspape¡s circulating in Nigeria.

will

if

he thinks

flt, in

one

If there is no objection to the application,

or

more

the registrar

issue a certif,rcate of title to the registered owner, and this is prima faci¿ evidence

of the several matters contrained

therein.32 Subse4uent transactions concerning the

registered land are effected by completing the requisite forms and making appropriate
entries on the register concerning the change of ownership or the charge on the land.33

There are certain cases where estates, interests or claims may not be registered,
whether the interests a¡ose before or after registration. These unregistrable interests or

claims are protected by the insertion of a caution against the registered title. With this
caution, no registration ofany disposition or change of ownership can be effected without
a

prior notice to the cautioner.3a Registration can only be made with the consent of the

cautioner, or at the expiration of fourteen days after service by the registrar on the
cautioner of notice of the proposed registration.3s

31.

See s. 75.

32.

Seæ

33.

See s. 28(2) and

34.

See s.

35.

See s.44(2).

s. 55(5).

s.

15.

44(1). This caution is similar to caveat under the ToÍens system.
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(b). EXTENT OF TIIE STATE'S GUARANTEE OF TITLE.
The first registered proprietor of land does not, by the very fact of registration,

obiain an indefeasible title to the land. Section 48 states the va¡ious limitations to the
first registered title. It is important to note s.48(3), which provides that the estate of any
registered owner of land is subject to any estâte adverse to, or in derogation of, his title
and subsisting or capable of arising at the time of hrst registration. Equally, by s.48(4),

it is provided that the estate of every
purchaser for value,

subsequent registered owner

is subject to any unregistered

of land, not being

estate affecting the estate

of

a

any

previous registered owner through whom he derives title, back to and including the last
preceding purchaser fo¡ value.
Section 48(3) seems to suggest that the act of registration does not cure any defect

in the title of the first registered owner. As

a ¡esult

of this section, whenever the title of

the first registered owner is challenged, he is expected to prove his title as if it has never
been registered. While construing this section Butler Lloyd, Ag. C.J., observed:

The registration of a title under Ordinance No. 13 of 1935 affords no p¡otection
to the first registered owner, not even against an unsuccessful objector to the
registration even apparently if the objector had appealed unsuccessfully to the
Supreme Court.3ó

Although this pronouncement appears to represent the law,

it

has been argued that the

view that an unsuccessful objection does not secure the title of a first registered owner
against the unsuccessful objector ignores the rules as

36.

Animashawun v. Mumuni (1940), 16 N.L.R. 59
Olawoye, Title to

l*nd in Nieeria,

supra, note 7 at 143.

ß

res judicata,3T and is
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inconsistent with the opinion of the Supreme Court in Adebona

v.

Amao38.

Section 53(1) provides that any registration which is obtained in consequence of
a forged disposition which,

if registered, would

be

void, cannot confer on the registered

owner any estate in the land. But a person who obtains registration through forged
transfer may obtain compensation from the government

if the register is rectified to his

prejudice. However, before a person maintaining an adverse claim can succeed in any
action fo¡ declaration of title, he must have sought and been denied the rectiflcation of
the register.3e

A purchaser for value is protected by section 53(2), which provides that nothing
in the section will be deemed to ínvalidate any estate acquired by any registered owner
who is a purchaser for value, or by any person deriving title from such subsequent
owner.4o

A volunteer takes only the title of his predecessor. There is no definition of

value in the Act, but by subsection 5 of section 53, reference is made to a conveyance

for consideration consisting wholly or in part in money. From this it can be deduced that
value is intended to have its full legal meaning, which includes marriage as well
money or money's

worth. It

has been held that the burden

of proving that value

as

was

given lies \ryith the party claiming the benefit of the transaction.

Although not stated in the statute, it has been suggested indirectly in a case that
good faith must be shown by the purchaser for value. "fhus mala fides on the part of the

38.
39.
40.

(i965), 1 All N.L.R. 370.
Rihawi v. Aromashodun (1952), 14 W.A.C.A. 204.
Yesutu

v. Oio (1958), 3 F.S.C.

106.

9T

purchaser may result in defeating his interest.ar

Another important issue is the provision

for overriding

interests. The title

acquired by a registered owner is subject to these interests. The interests are such that

they cannot be discovered by any examination of the abstract of title o¡ the register.

They can only be discovered by inspecting the land and making inquiries. The
overriding interests are iisted in section 52. As a result of the existence of these interests

a purchaser of registered land is not relieved of the necessity of inspecting the land
before completing the transaction. On the question of land inspection, the purchaser is
required to make the same amount of investigation as

if

the land was never registered.a2

By section 54, a registered owner is protected against unregistered

estates or

interests when he purchases for value, whether o¡ not he has notice, express or implied.

In Balogun v. SAþ8i,43 it was held that the fact that the owner of unregistered interest
or estâte was in possession could not ¡emove his case from the ambit of the provision.
Also since by section 54 the registered owner for value is not to be affected by notice
which the possession constitutes, the interest of the unregistered owne¡ cannot rank

as

overriding interest.

41.

Mbanefo F,J. in YglUfu

v. Oio, ibid; at 108 observed:

It is not

suggested that they [respondeots] paid an undervalue and nothing has bee¡ said which
could defeat their title in equity. It is the interest such as theirs that seÆtion 53(2) was designed
to save.

Although courts cannot inquire into the sufflrciency of consideration, it seems that if the value given was
spurious or, if the respotrdents had paid an under value il this case, the Court rnight have reached a
different conclusion. See also C. Olawoye, Title to I-and in Nigeria, supra, note 7 a¡ 144-145.

42.

Olawoye, Title to Land in Niseria, supra, note 7 at 147.

43.

[963], i AII N.L,R,

129.
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Section 54 seems to arest the mischief caused by the doctrine of notice. The

provision appears to be one of the most effective in the Act to ensure security of title for

a purchaser. \Vith the abolition of the equitable doctrine of notice, a prospective
transferee

wili no longer be afraid of

someone subsequently impugning its title, even

though his interest is not reflected in the register. This provision is highly commendable,
as the doctrine

of notice

has been the bane

of land transactions.a

(c). COMPENSATION.
Provision is made in the Act for any person who suffers ioss as a result of error,

omission, o¡ rectification of the register.4s This section is intended to cushion any
adverse effect that may arise as a result of reliance on the register. Nevertheless, there
is a rider to the claim for compensation to the effect that a person who by his agent's act,

neglect, omission or default, has caused or substantially contributed to any loss, is not
entitled to any compensation. It is arguable that this provision has the potential to raise

litigation. Although the Act

does not state what amounts to contributory negligence,

some examples may be given.

In the

case

of boundaries, for instance, there a¡e

no

if

an

complete and accurate survey maps of the lands in Nigeria.

It

may follow that

elloneous survey is tendered in support of registration, the registered owner would have
contributed to the effor and will be disentitled to compensation

if it is rectified. If

this

44, Nwabueze, Nieerian Land l-aw, supra, note 1 at 549, It seems, however, that the Courts are very
jealous of and reluctant to relinquish their e4uitable jurisdiction, even in the face of express statutory
provision. See þþ99g v. Onisiwo (i943), 9 W.A.C.A. 189, where the court refe¡¡ed to the knowle.dge
of the defendant about the co-owners of the land.

45.

See s,63.
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is the case, the provision for compensation or indemnity will turn out to be illusory.a6
The Act at present cannot realise fully the avowed principles of security, facility,
and indemnity upon which

it was based. By section 48(3) the first registered owner

does

not have any ståte guarantee of his title and it follows that a purchaser from the first
registered owner is required to investigate the title as if the land was never brought under

the Act. In the case of a subsequent purchaser for value whose interest is not obtained
by a forged transfer, the recognition of several overriding interests does not enhance any

facility of transfer,

as the purchaser is not absolved

from making historical sea¡ch on the

title. Some writers have aptly stated that:
This vulne¡ability to overriding interests is inherent in the scheme of the Act; all
that can be usefully said is that the purchaser who fails to inspect the property and
make the appropriate enquiries may be in for a nasty shock.aT

It is apparent from

the above discussion that real property security in Nigeria is beset by

several difficulties. The state of unce¡tainty in the substantive land law coupled with the

equally uncertain and dilatory system

of

conveyancing cannot engender the right

environment for real property security. The combination
rendered security interest in real property fragile,

3.4(a).

rgn

of

these two factors has

if not illusory, in Nigeria.

TORRENS SYSTEM OF REGISTRATION IN CANADA.

Western Canada is one

of

the jurisdictions where the Torrens system

of land

registration has maintained a strong foothold. It seems that the legislatures in the various

46.

See S. Cretney and G.

L.Q.R.528.

47.

Ibid¡ at 530.

Dworkin, "Rectihcation and lndemnity: Illusion and Reality. " (1968), 84
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provinces have adopted

it

as the system best suited to their needs.as The need fo¡ this

system arose as a result of the problems associated with common law conveyancing.ae

The Torrens jurisdictions in Canada realised that the introduction of the deed registry
system did not engender much relief, as titles to estates and interests were continually

haunted by the enigmatic doctrine

of notice.50 The exasperating investigations

that

never assured security of title could caused ioss and pain to purchasers and transferee

of

land, who often ended up buying law suits instead of the land bargained for purchase.
The inequity of the system and the constraints on conveyancing galvanised Sir Robert

ToÍens into propounding a more just and efficient system of conveyancing.5l Torrens
was of the view that conveyancing should be reliable, simple, cheap, speedy, and suitable

to the social needs of the community.s2

48.

l.L. Head, "The Torrens System in Albe¡ta:
1 (hereinafter "The Torrens System in Alberta").

A D¡eam in Operation. " (1957), 35 Can. Bar Rev.

49. T.Vy'. Mapp, Torrens' Elusive Title, supra, note 3 at 7-42; Di Castri, Repistration ofTitle to Land
(Toronto: Carswell Thompson Professional Publishing Co., 1987) chap. i.
50.

Head, "The Torrens System in AJberta", supra, tote 48 at 45-56.

51.

The historical antecedetrts to the promulgation ofwhat is now referred to as the Tor¡ens System,
are well documented in D. Whallan, "The Origia of the Tor¡ens System and its Introduction into New
Zealanrl." in Hi¡de ed., The New Zealand Torrens System Centen¡ial Essavs (Wellington: Butterworths,
1971) chap. 1; D. Whallan, "Immediate Success of Registratíon of Title to I-and in Australia and Early
Failures ir England." (196'l), N.Z.U.L.R. 416; D. Pike, "Introduction of the Real Property Act in South
Australia. " (1961), 1 Adelaide L.R. 169.
There is now the argumetrt that the i¡troduction of the system was seen as a means of destroying
Aboriginal claims to land in Southem Aust¡alia. See S. Ainger, "Aboriginal Trailblazer Uncovers
'Extraordi¡ary Conspiracy"', Sydney Alumni Gazette, June 1991, at 18, cited by B. Ziff, Princioles of
P¡onerty I-aw (Toronto: Carswell, 1993), at 365, note 56 and accompanying text.
It is not entirely true to state that title registration originated in Australia. A simila¡ system had
been proposed in England, and according to Di Castri, Tonens does âppeår to be the hrst person who
obfained letters patent to indissolubly link his name with the system. See Di Castri, supra, note 49 at 1-14.

52.

Head, "The Torrens System in Alberta", suprâ, note 48 at
Englishman Looks at the To¡¡ens System." (1952), 26 Aust. L,J. i18,

1.

See also

T.B. Ruoff, " An
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The Torrens system appeârs to be hinged on three main princþles, all closely

related. The first principle is the "mi¡ro¡ principle", under which the register book is
a

proper and true reflection of all facts material to a proprietor's title. This requires that

only registrable interests should appear in the register, and ail unregistrable interests
should be excluded.s3

There is also the "curtain principle", which implies that a prospective purchaser
of land under the system is restricted only to the register for all the info¡mation essential

for the title, and he need not look behind this.sa This principle was

based on the

reasoning that to blur the picture with trusts and obscure equities was detrimental to the

system and should be prevented.ss Furthermore, there

is the

"insurance principle",

which was provided to compensate any damaged party, who may suffer any loss as a
result of reliance on the system.56

While conveyancing at common law was mainly a private transaction, the

under the Toffens system assumes the responsibility

of

conferring title through

registration. This state intervention saves the community the cost
investigation

of title in

connection with each transfe¡

state

of

making novel

or transaction affecting

land.57

Thus the uniqueness of the system is the state's guarantee of title and the avoidance of

53. The "mirror" and "cu¡tain" principles were i¡troduced as terms by T. Ruoff, "An Englishman
Looks ât the Torrens System", ibid., at 118.
54,

Gibbs v. Messer (1891), A.C. 248 st 254.

55.

Wolfson v. Resistrar General of New South Wales (i934), 51 C.L.R. 300 at 308.

56.

Reeistrar of Titles

57

,

v.

Di Castri,

see Head, supra note 48 at 5.

Spencer

(i909), 9 C.L,R. 64I at 645,
supra, note 49 al I-75. For this feature of the system,
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the tedious but inconclusive investigation

of title that

conveyancing and the deed register system. The

characterized common law

Act coniains provisions for

the

compensation of those who a¡e damaged by the operation of the system.58

(b). INDEFEASIBILITY OF TITLE.
Although the¡e is no use of the word "indefe¿sibility" in the Acfe the suitabitity

of the term can be seen by tooking at the entire Act.60 It appears that what Torrens had

in mind was that every conveyance of land was an implied reconveyance to the Crown
which then conveys to the new purchaser. The conveyance by the Crown wouid cure all
previous defects and infÌrmities in the former tit1e.
The¡e is uncertainty under the Toffens system as to when the interest conferred
upon registration becomes unimpeachable.ór One principle holds that the presence of a

vitiating factor cannot undermine any interest that has been registered. This is referred
to as the immediate indefeasibility principle.62 The other principle claims that a vitiating

factor affecting the registration will make the interest liable to postponement to

58.

See s.23

of the Real Property Act of Manitoba, C.C.S.M., c.L90, 1988, c.R30

a

(hereinafter

R.P.A. Manitoba). However, there are limits to the amount of compensation that may be claimed by the
damaged party from the insurance fund,

59,

See for instance, R.P,A. Manitoba.

60.

See sections 59(1) and 62

61.

See

62,

This is principally supported by the decision of the Privy Council

4.C.569,

of the R.P.A. MaEitoba.

M. Neave, "Indefeasibility of Title in the Canadian Context" (1976), 26 U.T.L.I. I73.

i¡ I¡aæ¡ v. r alker, [1967]

1
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preexisting interest. This
question

is known as the deferrcd

indefeasibility principle.ó3 The

in this regard is whether a purchaser in good faith for value relying on

a

registered title is expected, as under the common law, to satisfy himself as to the identity

and capacity of the vendo¡ and the validity of the transfer from vendor to purchaser.
There a¡e differing opinions in the courts on the âpplicâble principle. But

the courts are mainly

it

se€ms that

in favour of the immediate indefeasibility principle.s

This

principle sometimes enhances facility of transfe¡ at the cost of security of title.
The indefeasibility principle under the system has some qualifications. The¡e a¡e

cer|ain interests that, although not registered, are protected and may ove¡ride other
interests that appeü on the register.65 The recognition and protection of these interests

is contrary to the miror principle, which requires that the register should reflect all
interests affecting the land. However, the protection

of

some

of

these interests is

explicable on policy grounds. The cost and administrative inconvenience of registering
some

of the interests, like

leases not exceeding three years, may be prohibitive when

compared to the security confered by registration. Also a simple inquiry by investigation
may reveal the existence of the interests. But there are some interests whose recognition

63.

The authority for this priaciple is Gibbs v. Messer, [1891] A.C. 248 (P.C.).

64. See for instance, Hermanson v. M¿¡!!, [1987] 1 V/.V/.R. 439. See also B, Ziff, Princinles of
Property Law, supra, note 51, chapter 12, note 72 and accompanying text. The uncertâinty of the
applicable principle of indefeasibility in Australia appears to be settled. See P. Butt, "Torrens Foundations
Stabilised" (1993),67 A.L.J. 535; P. Butt, "ToÍens Foundations Conhrmed" (L993),67 A.L.J. 691.
65.
subject

See s. 58(1), Manitoba

to. In England

Act, which states the i¡terests to which the certificate of title is impliedly
and Nigeria, these i¡terests are referred to as overriding interests.
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and protection may not be easily justified.ó6

In othe¡ cases the system makes provisions for the filing of caveats, which serves

to protect

unregistrable equiøble inte¡ests pending registrations.67

A

caveat thus

maintains the existing state of the interest in land but does not create ne',v rights for the
caveator. But apart from the warning or "stop o¡der" function of the caveât, it can also

be used to protect equitable interests in land already brought within the system. This
ensures that the register is a true reflection of all the interests on the land.

It is important

to note that unless and until the caveat is vacated, every registered interest in the land
shall be subject to the caveat.68 Because of the importance of caveat under the Torrens

system,

it

appears that a deed system

of registration has been incorporated into

the

system.óe The caveat is commonly used now for the protection of mine¡al interests in

land, and in practice are permanent in some cases.?o The caveat is attractive to its users
because

of its cheapness.Tr Also the use of a caveat confers the same priority as a

66. See for example B, Ziff, "A Matter of Overriding Interests: Unregistered Eâsements Under
Albe¡ta's Land Titles Sysrem" (1991), 29 Alt¡. L.Rev. 718.
67.

See s.145 of R.P.A., which provides that a person claiming an estate or interest in land described
in an application to bring the land under the Act, may at any time before the issue of a certificate of title
therefor, file a caveat in the form prescribed in the regulations, forbidding the bringing of the Iand under
the Act.

68,

See s.148(1), R.P.A.

69'

It seems that the position of a caveat on the fegiste¡ has been strengthened by the Aìberta Court
of Appeal decision in White Resources Manasement Ltd. v. Durish [1993], 1 V/.lV.R. 752 (C.A. 1'1ta.).
Attempts to rationalise the decision of the cou¡ts were made by W.H. Hudburt, "Priorities and the
Discharge of Caveats (No. 2): White Resources Management Ltd. v. Durish" (1993) 31 Alta. L,Rev. 418.

'10.

Head, "The Torrens System in Alberta", supra, note 48
Englishman Looks at the Torrens System", supra, tote 52 at 322.

71.

The

hlilg of caveat

does not carry with

it

af 29,

33.

the payment of assurance fee

See also Ruoff, ,'An

levy. Head, ibid;33.
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registered instrument under the Act.72

With all this machinery in place, it is apparent that registered titles or interests
in land are not readily defeasible. If this presumption is true, then the original intention

of Torrens to ensure security of title and facility of transfe¡ would have been

met.

However, it is arguable that facility of transfer is sometime preferred to security of title.
The rationale for this is that titles registration is primarily conce¡ned with protecting the
interest of bona f,rde purchasers for value.?3

It

should be noted that the indefeasibility principle

is not absolute. In

some

Torrens jurisdictions, the existence of a prior ceftificate of title may suffice to defeat the
registered interest of a purchaser. Again, in some jurisdíctions that operate the Toffens

system,

a

misdescription

of land may prevent a

purchaser

from invoking

the

indefeasibility principle.Ta In ali To¡rens system jurisdictions there are several statutory
recognitions of unregistrable interests that are binding on a registered land owner. These

are refe¡¡ed to as the implied conditions.?s The interests recognised outside

and

protected by the statute are so numerous that the register is no longer a miffor of all the

72.

See

s. 155 of R.P.A.

73.

In
v. Anton Turta et al, [1954], S.C.R.
427; 12 W.W.R. (N.S.) 97, the ioterest of the first registered owner was postponed to that of the
subsequent transferee, who benefitted from the er¡o¡ caused tbrough the operation of the system. It se€ms
that this would not have been the case if security of title was preferrerl to facility of transfer.

74.

The Supreme Court of Canada grappled with what constitutes a prior certificate of title and
misdescription of land in Canadian Pacific Railwav Ltd. v. IUde G954),3 D.L.R. 1. This case was
decided in light of the Albe¡ta Act. For a case where misdescription was dete¡mined, see $!g3¡tþ v.
Dubo¡s [1982] 6 W,W.R. 128 (Alta. Q.B.), additionâl reâsons at [1983] 6 W.W.R. 672.

75,

See s. 58(1) (a) to

(n), R.P.A. Manitoba. Se¿ also footnote

65.
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interests affecting the registered 1and.76 In light

of this, it would be foolhardy for

a

prospective purchaser or mortgagee to ¡estrict his search to the interests noted on the
register. The Act has not done away with the need to make a historical se¿rch for other
interests not registered or caveâted on the register.

Also, in the Torrens system judsdictions in Canada, for instance, apart from the
interests statutorily exempted from registration, the Dominion Crown is not affected by

the operation of the Act, unless it brings itself within the system.?7
The Supreme Court of Canada has equally held that, in certain cases, unregistered

instruments may be effective as against a third party from the moment of execution.Ts

(c). NOTICE AND FRAIJD.
One of the primary objectives of the Torens system was the elimination of the
equitable doctrine of notice, which has been recognised as a barrier to the working of the
deed registration system. lVhat is now seen as the ubiquitous doctrine of notice was
developed by the court of Equity to stem unconscionable transactions in

76.

See Esterman and O'Keefe, "The Impact

Hinde ed.,

77.

of Olher

land. But the

Statutes on the Land Transfer System." in

supra, note 51 at 210.

Prudential Trust v. Humboldt Resist¡a¡ [1957], 9 D.L,R. 561;

A.c.

Cânada

v. Toth (195E), 27

W.W.R. 230; Re La¡d Titles Act. Re Di¡e¡tor of Soldier Settlement (1960), 31 W.ìV.R. 64? (Alfâ. S.C.);
Canada (Director of Soldie! Settlement) v. Snvder Estate [1991], 5 W.V/.R. 289 (S.C.C.).

78.

Stonehouse v
[f962], Z W.W.R. 189(an uffegistered deed was
operative to sever a registered joint tenancy); Davidson v. D4yjdSgE [1946], S.C.R. 115 (An executiou
creditor can only attach that interest which exist i.n the execution debtor; and, the registered owner having
disposed ofhis entire interest prior to thejudgments, there was !o irterest upon which thejudgments could
attach); Jglþ! v. Wilkie (1896), 16 S.C.R. 282 (An execution creditor does not have any superiority of
title to land over prior unregistered t¡ansferees); Dominion Lumber v, Winnines Registrar t19631 41
W.W.R. 343 (registered ce¡tificates ofjudgnent are not equitably entitled to priority over unregistered
mortgages). See generally R. Carter, "Some Reflections on the Land Titles Act of Saskatchewan. " (1965),
30 Sask. Bar R. 315 at 316-
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importance of this doctrine - especially of constructive notice - has been disc¡edited. In
the opinion of Lord Esher:
The doctrine is a dangerous one. It is contrary to the Íuth. It is wholly founded
on the assumption that a man does not know the facts and yet it is said that
constructively he does know them.Te

By eliminating the doctrine of notice, it is possible for title to pass wrongfully to a third

party without the knowledge of the true owner. This has the potential to permit
unconscionable dealings on land. But the Tor¡ens system does not allow any transactions

tainted by fraud to remain unimpeachable.

t0

What constitutes fraud under the system has been variously interpreted by the
respective courts where the ToÍens system is in operation.sr The reference to fraud
under this regime is distinct from the diffetent shades

of meaning attributed to it by

equity. Fraud unde¡ the Torens system refers to actual fraud. The Privy Council
attempted to describe what constitutes fraud unde¡ the system in Waimiha Sawmilling

Co. v. Waione Timber

If

Co.82

the designed object of a transfe¡ be to cheat a man of a known existing right,

79.

Enslish and Scottish Mercantile Investment Co. v. Brunton (1892), Z Q.B. 700 at 707-708.

80.

According to section 80, R.P.A. Manitoba:
Except in the case of fraud on his part, no person, contfacting or dealing with, or taking or
proposing to take an instrument f¡om a registered owner, shall be required to inquire into or to
ascertâin the circu¡'ìstances under, or the consideration for which the ow)rer or any previous owner
is or was registered, or to see to the âpplication of the purchaser money or of any part thereof;
nor is a person affected by notice, direct, implied or constructive, of a trust or unregistered
ß\tercsts, a d îhe ktnwledge that a trust or unregistered irÍa'est is in eJístence shall not of itself,
be ìnputed as f'aucl. lltali.cs supplie.dl.

81.

See G. Davies, "Equity, Notice and Fraud

at 108.

82.

119261,

A.C.

101 at i06-107.

in the Tor¡ens System" (1971), 10 A.lta. L.Rev. i06

t02
that is fraudulent and so also fraud may be established by a deliberate and
dishonest trick causing an interest not to be registered and thus fraudulently
keeping the register clear. It is not, however, necessary or wise to give abstract
illustrations of what may constitute fraud in hypothetical conditions, for each case
must depend upon its own circumstances. The act must be dishonest, and
dishonesty must not be assumed solely by reason of knowledge of unregistered
interest.

It

seems that most cases

of fraud o¡ dishonest conduct in telation to land cal only

arise by notice of unregistered interests. The problem is that since actual knowledge of
unregistered interests does not amount to fraud according to the stâtute, what are those

extra ingredients above knowledge

of the unregistered

interest that are required to

constitute fraud.

What may appear to be a strict interpretation of the section on fraud was given

by Justice Turgeon, while giving the le¿d judgment in the Court of Appeal of
Saskatchewan

in Hackwo¡th v.

Baker.83

In this

defendant knew about the unregistered interest

case

it

was held that the fact that the

of the plaintiff before registering

his

interest, and might have done so in o¡der to get rid of an unwa¡ted neighbour, did not
constitute fraud. In his lordship's view, the essence of the section is to ensure that the

indefeasibility provision is not rendered nugatory by the introduction of knowledge or
notice. The statute only permits the giving of notice of rights and interests to be done
through the land titles office.so

It is apparent from the decision that knowledge of an existing unregistered interest

83. [1936], i ìV.W.R. 321. See also Holt Renfrew & Co. v. Henry Sinee¡ Ltd. [1982] 4 W.W.R.
(C.4,), leave to appeal to the Supreme Court of Canada refused (1982), 22 N¡a, L.R. (2d) xxxvi (note)
(s.c.c.).
84. Ibid., at 333.
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in land does not amount to fraud. But it has been held that fraud will be found if
knowledge of the unregiste¡ed interest is used for unjust o¡ inequitable purpose.ss This
decision appears to have equated knowledge with fraud. Thus the knowledge that the
purchase or tra¡sfer

will destroy the unregistered interest may constitute fraud.

Davies has criticised the approach of the Courts in New Zealand, Alberta, British

Columbia and Manitoba in interpreting the section on fraud.86 He maintained that the
cases raise

difficult problems.

If

intention to destroy or prejudice a prior interest is

sufhcient to constitute registration with notice fraudulent, or

if

destruction or prejudice will foliow upon regishation is sufficient,

mere knowledge that

it will

be impossible

for the section to protect a transferee who takes with notice. This is so because in every
case where registration
prejudice

is

entered with notice, allegation

of intention to destroy or

will always be made by the unregistered claimant, even though the intention

is fo¡med after registration. In the opinion of Davies, to accede to such an interpretation

would undermine the whole Act, except where the transfe¡ee has "but a me¡e hint of
some possible

iregularity" whereupon the section may absolve him from making further

inquiries.sT

85.

Seæ

86.

See Davies, "Equity, Notice and F¡aud in the Torrens System", sup¡a, note 81. See also Stenhens

Alberta (Minister of Forestrv. Lands and Wildlife) v. McCulloch [1991] 3 W.W.R. 662
(Q,8.), afhrmed [1992] I W.W.R. 747 (C.A.). Cf Holt Renfrew & Co. v. Henry Sineer, ibid.

v, Bannan and Grav (1913), 5 W.W.R. 201 (Alta); Beaver Lumber Co. v. Pritchard [1933], 3 W.V/.R.
35 (Man.); Uk¡ainian Greek Orthodox Church v. Indenendent Bnav Ab¡aham Sick Benefit Free Loan
Association & Riverside Cemete¡v (1959),29 W.W.R. 97 at i07 (Man.); Hudson Bav Co. v. Keams &
Rowline (1897), B,C.R. 536 at 551 (8.C.); cfaveline v. Gravelins & Blackburn [1950], I W.'vI/.R. 574
at 596-597 .
See further, D.J. Whallan, "The Meaning of Fraud Under the Tor¡ens System." (1975), 6
N.Z,U.L.R. 207.

87.

Davies. ibid.. at 116.
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It

should be noted that attempts to solve the problem of notice are not novel.

Notice was a major issue that occupied the minds of the nineteenth century Real Property
Commissioners in the United Kingdom. Their second report contained arguments for and
against the retention of the doctrine of notice.88 In the repoÍ the Royal Commissioners
¡ecommended that the public good required the abolition of the doctrine of notice in titles

registration. It was felt that security of title would be impaired if preferences were given
to unregistered interests on the ground of notice, as the fact of notice will in every case
be possible and

in many probable. It follows that the temptation not to register will

high; for the unregistered claimant will commence a

be

suit, in the hope that the other

claimant will confess notice, or circumstances from which it may be implied , and there
may be a temptâtion to support the suit so commenced by false evidence.se
P¡ofessor Whallaneo has argued that "fraud" under the Tofiens system is J¿li
geneús and not directly related to fraud under either the common law or equitable rules.

But, although the common law rules have not intruded, it was inevitable that, given the
nature of the equitable principles, conduct which might have come within those principles

wouid also come within the definition

of "fraud"

under the Torrens system. The

continued retention of the doctrine of notice in the titles registration system may therefore

be seen as the manifestation of the enduring principles of common morality

88.

xi.

in

the

Ibid; 119. Se€ the second report of the Comnission on Real Property, 1830 (575),
See also
the dissentingjudgment of I-aski¡ C.J. in United Trust Co. v. Dominion Stores Ltd, [1977], 2 S.C.R. 915,

89.

Ibid.

90.

Whallan, "The Meaning of Fraud Unde¡ the Torrens System", supra, note 85 at 228.
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interpretation of statutes.

er

(d). CANADIAN
After

a century

TORRENS SYSTEM REFORM PROPOSAI.S,

of operating under the system and the accumulated jurisprudence,

the uncertainties and other shortcomings of the system were clear enough, and the

In

practitioners felt that the time was ripe for refo¡m.

1990, the Joint Land Titles

Committee, comprising representatives from the Council of the Maritime P¡emiers a¡d
other common law provinces and territories published a ûaft Model Land Recorrling and

Registration Act.e2 "lhis draft Act is aimed at remedying the noticeable defects unde¡
the Torrens system as shown above. An impoÍant aspect of this exercise is that it drew
representatives from all the common law jurisdictions in Canada.

the Act

wili

enhance a unique inter-provincial harmony

If put into

operation,

in title registration.e3

Under the Model Act, there is a distinction between title registration and interest

recording. The latter relates

to the filing of

caveats.

In the opinion of the Joint

Committee, the retention of inte¡est recording can bejustified on the grounds that not all

91.

Richmond J., i¡ National Bank v. National Mortgase and Asencv Co. (1885), N.Z.L.R. 3 S.C.
257 at 263-264 observed that:

In many instarces the rule of equity that notice is fraud must be co¡sentaneous with the principles
of common morality; for it may be an act of downright dishonesty knowingly to accept from the
registered owner a t¡ansfer of property which he has no right to dispose.
The emphasis on common morality will inexorably undermi:re the seaurity of title intended by the system.

92'

Joint l-and Titles Committee, Renovatine the Foundation: P¡oposals fo¡ a Model Land Reao¡dins
(

93.

i990).

The model has been put into operation in connection with the registration of the new Metis
settlement legislation. See B. Ziff, Princioles of Prope¡tv I:w, supra, note 51, st 378, note 113 and
accompanying text.
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interests are registrable ând that the recording of this type of interest ensures facility
tra¡sfer.ea While title registration gives rise to indefeasibility, the recording

of

of

caveåt

affects priorities only.
Section 5.6 of the Model Act states that a person who becomes wrongly registered

in the belief that the registration was vaiid and without knowledge to the contrary should

get either the interest or compensation, The Joint Committee is

of the view

that

ordinarily it is more equitable and cheaper to restore the displaced owne¡ and compensate
the registered transferee.

It was felt that the displaced owner is likely to

connection with the land, and to suffer loss which

have a closer

will be harsher and less

easy to

quantify than will be the loss of a ¡ecent acquirer of the interest.es But a court is
empowered under the Model Act to confirm the title of the registered purchaser when

it

is

just and equitable to do

so.e6

An attempt was also made to clarify the meadng of f¡aud unde¡ the Model Act.
The doctrine of constructive notice remains inapplicable. Actual notice of an unregistered

94.

See the Joint

95.

See the

96.
(a)

According to section 5(6).5 the factors to be considered in makhg such a grant are:
the nature of the ownership and the use of the property by either of the parties,

(b)

the ci¡cumstance,s of the invalid transaction,

(c)

Ilnd

Titlss Committe€, supra note 91 at

14.

Joi¡t hnd Titles Committee, supra, note 91 at 25.

the special characteristics of the property and their

appeal

to the parties,

(d)

the willingness of one or both of the parties to ¡eceive compensation,

(e)

the ease with which the amount of compensation for a loss may be detennine<I, and

(f)

auy other circumstances which, in the opinion of the Court, may make
the Court to exercise or tefuse to exercise its power under the section.

itjust

and equitåble for
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inte¡est does not amount to fraud, and the purchaser is entitled to assume that the
proposed transfer is authorised by the owner of that unregistered interest. But a purchaser

who knew that there was no authorization, and who knew that the earlie¡ interest would
be prejudiced by the latter transaction, would be acting fraudulentty.
The Model Act has reduced the number of overriding interests to (a) reservations

and exceptions in the original grant

of fee simple, inserted expressly or by virtue of

statute; (b) municipal tax liens; and (c) leases of less than three years

if

there is actual

occupation that could have been discovered through a reasonable investigation

of

the

property. Other overriding interests may be expressly created by statute.
The¡e is an improvement in the compensation provisions. The Joint Committee
recognised that land value increases over a iong period of time, and in most cases a long

period of time may have elapsed before a deprivation or subordination is discovered. In
the view of the committee, the appropriate time for the assessment of the loss is when
the claimant brings the claim to the attention of the Registrar General or sues on it. The

date

of discovery would be a

possible alternative, but

a more current date, in

the

Committee's view, is likely to be fairer, and proof of value at that date likely to be easier
and mo¡e accurate-e7

97. Se€ section 7.2 of the Model Act, Note that compensation also include interest ând the cost of
bringing an action. See section 7.5(2) &.7 .6(2\.
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3.5. TTIE TORRENS SYSTEM AND TIIE MGERIAN LAND TITLES ACT.
It is apparent from the above discussions that the Torrens system is not a perfect
system of land regisÍation. The twin concepts of security and facility, which constitute
the hub around which the whole system revolves, are not easily ¡ealised. Occasionally,
the register is found not to be a complete reflection of the existing interests on the land,

and the "curtain" has to be parted

in order to discover other unregistered

interests.

Indeed, the uncertainties in the system make it difficult to conclude that the system has
met the aims of its founder. But, despite the shortcomings of the system,

transaction costs and

is

it

minimizes

economicaily more efficient than any other system of

registration.es In ¡elation to reâl ptoperty security,

it

appears to enhance both security

of title and facility of transfer more than any other system. It is important to note that
in Western Canada, the continued existence of the system may partly be attributed to its
suitability, which has remained an essential featu¡e of the system. According to Head:

A

person not acquainted with the Torrens princþles might well wonder what
magic spell is cast by a system that can at once so diminish an owner's security
of titie as to permit him to lose land worth millions of dollars and yet elicit from
him no attâck on the essentials of the system.ee
The utility of the system has been reinforced by the proposals of the Joint Land

Titles Committee which is contained in the Model Act. The proposals will, if adopted,
reduce some unceriainties in the system. Although the treatment

of "fraud" under

the

system is not wholly satisfactory and still leaves room for doubts, generally the Model

98.

See J. Janczyk, "A¡ Economic A¡alysis ofthe I-å¡rd Title Systems for Tfansfening Real Property"
(19'17), 6 J. Legal Stud. 213. See also R. Risk, "The Records of Title to I-ând: A Plea for Reform"
(197 t), 21 U.T.L.J. 465.

99.

Head, "The Torrens System in Alberta", supra, note 48 at

1.
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Act is a rema¡kable improvement on the old regimes.
The Land Titles Act of Nigeria, which borrowed a lot from the English system,

has some striking similarities to the Torrens system.lm The Nigerian Act is equally
founded on the principles of security, facility, suitability and compensation. But security

of title under the Nigerian system is weaker than under the Torrens system.lol In
Nigeria, for instance, the¡e is no principle of immediate indefeasibility.t@
Apart from a few shortcomings of the titles' registration law in Nigeria, which
have been highlighted in this chapter, there is little case to be made for fundamental and
urgent reform of the Nigerian land titles registration system. The major problems lie with

the substantive land law, which is principally responsible for insecurity of titles and the

dilatory nature of conveyancing in Nigeria. Moreover, as the present system of title
registration has not enjoyed a wide scale application in Nigeria, it may be unrealistic and
premature to recommend a wholesale transplant of the Tor¡ens system to Nigeria. The

100.

A serious accusation that Sir Robert Tor¡ens had to contend with was the allegation of plagiarism
against him. It was strongly argued that he borrowed his ideas from the report of the English commission
on real property. Tor¡ens vehemently denied this. The allegation of plagiarism is informed by the marked
¡esemblance behveen the report of the commissiou and the ides that Torrens proposed, which tumed out
to be the P¡esent ToÍens system. Tbus according to Di Castri, Tore¡s was the first pe¡son who obtai¡ed
letters patent to indissolubly link his name with the system. See Di Castri, Resistrâtion of Title to Lånd,

supra, note 49 at 1.-l4i Whallan, "The Origin of the Torrens System and its Introduction into New
Znaland", in Head ed., The New Zealand Torrens Svstem Centennial Essavs, supra, note 51.

Di Cast¡i concludes that the I-and Registration Act, 1925, although not modelled on the Torrens
system, is fundamentally similar to it. See ibid; at 1-2i.
See also P.A. Oluyede, "The search fo¡ Effective Registration in Nigeria: A Comparative
Analysis. " 6 Nigerian ltwyers' Qua¡tedy 11 at 22.

101. Section 48 of the Land Titles Act states that a registered title is only guaranteed after the date of
registration. Registration does not cure former defects in title. This provision has been criticised as being
highly deficient. Se€ Butler Lloyd Ag. C.J. in A¡rimashawun v. Mumuni (1941), 16 N.L.R. 59.
702.

Contrast F¡azer v. Walke¡ [1967], L A.C. 56'l, But the Nigerian Act provides for compensation,

See note 39.

i10
application of the 1935 Act, which is the operative Act, is still limited to Lagos State.

It

should be noted that the Registered Iånd

Act, 1965, which was

enacted to confer

greater security of title to and intetests in land was never put into operation because of
the costs of its implementation. rß

Until recently, the¡e was little incentive to alienate land or any inte¡ests in land,
which were mostly group-owned. Because of the initial apathy to alienation ofland, and
the symbolic nature of most land transfers, the people had no use for land registration.
Again as security of titles to land is fragile under the customary land tenure system, most
land-owning families would be reluctant,

the Act, where adjudication

of titles

if

not opposed, to bringing their lands under

and boundaries

will be inevitable.ts This

is

clearly so as lands in Nigeria are not properly and completely surveyed. The existence

of

most

of

these problems were equally responsible

for the early failure of

the

registration of land in England.r05
There is hardly any justihcation for the provision on contributory negligence with

regard to claims fo¡ indemnity. The assurance fund provision

will

remain largely

illusory, as most claims for indemnity from the insurance fund will be contested by the

103.

The 1965 Act is rarely referred to in Nigeria as the¡e has been no attempt to proclaim it siÂce
1965. The Act was intended principally to fegister all titles to land and interests affeating land in Nigeria.
By this method, it was hoped that the uncertainties concerning land in Nigeria would be reduced since, with
the exception of some overriding i¡rterests, thero would be systematic adjudication and registration of all
lands. See note 30 supra.

104. P. Oluyede, "The Se¿¡ch for Effective Registration in Nigeria; A Comparative Analysis,', supra,
note 100 at 20. One of the underemphasised re¿sons fo¡ the succe¡s of the Tor¡ens system in rüestem
Canada is the presence of well surveyed lands before the introduction of the system.
105. D. Whallan, "Immediate Success of Registration of Title to
in England", supfâ, note 51 at 420-421.

knd

in Aust¡alasia and Early Failure

11i

registrars and very few claims

will be

successfully made without

a finding of

negligence.16 The provision of the Model Àct in Canada on compensation is equitable
and may provide suggestions fo¡ reform.
Because

caveat

of the intractable doctrine of notice, the priority given to the filing of

is eminently

sensible. This

registered land had notice

will reduce the claim that the person dealing in

of the unregistered interest and

sought

to defeat it. Any

claimant who has the opportunity to protect his priority by frling a cave¿t but fails to do

so

will be estopped from complaining if his interest is

defeated. Most

subsequently subordinated or

of the proposals in the Joint Committee's report may be helpful

to

Nigeria. When all these suggestions are put in place, the¡e will be greåter security of
title and facility of transfer. This will enhance the utility of real property security in
Nigeria,

106. It should be noted that the claims on the insurance fund in Nigeria are not as extensive as the case
of Canada. This is because the registered owners of land are entitled only to the surface rights of the lancls,
and their rights do not extend to the minerals in the land. As a result of statutory provisions i]l Nigeria the
ownership as well as control of all mi¡erals and nineral oils in, under and upon any lands in Nigeria is
vested in the State. See section 3(1) & (2) of the Minerals Act 1945, Amendment Act, 1948, which
repealed and re-enacte.d the Mi¡erals Act 1916. See also section 2i of thc State l-ands Act, 1918. Se€
generally, T. Elias, Nieerian Lånd kw (London: Sweet & Maxwell, l97l) at 34-37.
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Chapter 4.

LEGAL CONSTRAINTS ON COMMERCIAL SECURITY IN MGERIA.

4.0. INTRODUCTION
The taking of security upon the grant of a loan by a creditor is not foreign to
Nigerian laws. Prior to colonialism, customary law was quite conversant with pledge and
mortgage, which are forms of security interests.l However, because customary law was
not sophisticated enough, it could not cater to the novei security devices that came at the
dawn of industrialisation.

It follows that most of

the laws on secured transactions are

derived from the English laws on the subject because of the latter's historica-l connection

to Nigeria. Accordingly, the interpretations of the Nigerian laws are linked to English
jurisprudence.
Large scale lending on the security of personal property is fairly recent in Nigeria
and, just as in most developing economies, its growth and importance have suffered as

a result of several compiexities. Traditionaily, lenders would prefer secudty in real
property that new borrowe¡s cannot afford. Therefore,

it is imperative

that the old

devices be elasticised and new ones invented to meet with novel collateral.2 The flrst

attempt to deal with the new form of security was the introduction of the English Bills

1.

See S.N. Obi, The Ibo Law ofProperty (London: Butterworths, 1963); T. O. Elias, Niserian I-eeal
System (London: Routledge & Kegan Paul Ltd., 1963) at214 et seq.

2.

Gtant Gilmore, "The Secured Transaction Article of the Co¡nme¡cial Code", (1951)

Cont. Prob.,27 at 29.

I:w

and

1,t3

of Sale Act 1878, amendment Act

1882.3

Initially the position of the law was that to leave a mortgagor of chattel in
possession was a clear pointer to potential fraud. This act may enable a mortgagor to
execute a secret

bill of

sale with the collusion of a friend, so as to stand as a bridge

between the debtor and his unsecured creditors. This position lends credence to the
suspicion in which secret bills of sale, whether absolute or by way of security, were

formally held.a In order to protect vulnerable creditors, the "reputed ownership" of most
Bankruptcy Acts provided that all goods, which at the commencement of bankruptcy are

in possession of the true owner under such circumstances that he is the reputed owner
thereof, shall pass to the trustee in bankruptcy and thus be divisible among the general

c¡editors.5 The Bills ofSale Act, 1878, was aimed at softening the hardship of this type

of legislation by providing that goods comprised in a bill of sale duly registered under
the Act should not "be deemed to be

in the possession, o¡de¡ or disposition of

the

grantor" for the purposes of the Bankruptcy Acts.6
But there was a shift in policy in the amendment Act of 1882. Contrary to the
preceding Act, which sought to protect creditors against fraudulent debtors, the object

3.

This legislation, which predates 1900, is a ståtute of general application. However, the stâtute has
be€n adoPted by tho respective states that constitute the federation ofNigeria. For the pu¡poses of this work
¡eference will be mâde to the Bills of S ale I-aw, c,Z7,I¡ws ofBendel Stâte, Nigeria, 1978. ln this study
a bill of sale, unless the context otherwise re4uires, refers to a bill of sale by way of mortgâge ând not an
absolute bill of sale.

4.

Waldock, The Law of Mortsases (London: Stevens, 1950) at 75.

5.

rvValdock, ibid,'16-77, See the English Bankruptcy Act

6.

See s.20

of the Bills of Sale Act, 1878.

of

1914.

tl4
of the latter Act was to protect needy debtors from

unscrupulous c¡editors.T

It

is

arguable that mortgages of personal chattels are commonly executed in circumstances of
serious financial embarrassment,

ifnot actual insolvency, when

the debtor is at the mercy

of the extortionate creditor or moneylender.s This reasoning is predicated on the fact
that at its inception bills

of

sale legislation was usually so complicated as

to

be

incomprehensible to the debtor and so stringent as to give him faint hope of recovering
his property. Thus in the words of Lo¡d He¡schell:

It

was to prevent needy persons being entrapped into signing complicated
documents which they might often be unable to comprehend and so being
subjected by their creditors to the enforcement of harsh and un¡easonable
provisions. A form was accordingly provided to which bills of sale lvere to
conform, and the result of non-compliance with the statute was to render the bills
of sale void even as between the parties to it.e
This debtors-protection policy of the Act was responsible for the detailed provisions in
the Act, which must be mechanicaily complied with by the grantee of the

bill.

The

cumb¡ous nature of these requirements is largely responsible fo¡ the failure of the Act.

The Bills of Sale Act rather than facilitating the granting of credit actually scuttled

it. The Act's requirement of accuracy in the description of the collateral in the

7.

schedule,

Waldock, supra, note 21 at 78.

8.

Waldock, ibid., at 79. This reasoning has been criticised by Sykes, who contends that the taking
bill of sale is not necessarily "a whiff of bankruptcy" in the air as such. However, he agrees that the
remark may hold good in general, in relation to the general mortgage bill of sale given over chattels used

of

a

in trade or business in u¡ban comme¡cial setting. See E.J. Sykas, The Law of Securities (Sydney: N.S.lV.
Larv Books Co., Ontario: Agincourt, 1986) at 529.It seems that in the province of Manitoba bitls of sale
are taken by credito¡s as a matter of course in business transactions.
9.
See also ss.

v. North Cent¡al Wagon Co. (1888), 13 A,C, 554 at 560.
8, L0 and 14 of the Bills of Sale Law, i976, Beûdel

State,
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aff,rdavit

of good faith, and witnessing are very diffrcult, and,

sometimes, make

compliance problematic. Registration unde¡ the Act is a hidden trap for unsophisticated
creditorsro as it is demanding, technical, and inc¡eases the costs of secured transactions.

For instance, an error in the description of the collatetal or non-compliance with the
affrdavit of good faith are grounds to void the security. Although much may be said for
the Act's attempt to protect c¡editors, the theory which led to the enactment of this Act

is ancient; as the actual physical possession of chattel does not necessarily leave the
wo¡ld at large with the belief that the debto¡ is the owner. Neither can the argument of
debtor protection be held valid, as

it

may no longer be necessary in the light of the

doctrine of mortgage law, which gives the mortgagor the equity of redemption.rr

In Nigeria the giving of a bill of sale is associated with fìnancial difficulty, It is
therefore not surprising that credit-worthy debtors and genuine lenders avoid this type

of secured transaction. The rigidity of the Act has enabled creditors to devise other
means of obtaining security.l2 The avoidance

of the Act was made partially possible

by the distinction made by the court between hire-purchase and bill of sale. In 1895, the
House of Lords heid that hire-purchase agreements are not within the definition of the

Bills of Sale Act.13 As a result of this decision parties intending to avoid the problems

10.

It has be€n observed that the statutory form of a security bitt of sale under the Bills of Sale Act
1878 has 14 characteristics. See S. Davies, "The Reform of the Personal Propedy Se¡urity I-aw: Can
Article 9 of the U.S. Uniform Comme¡cial Code be a Precedent?. " (i988), 37 I.C.L.Q. 469 footnote 23
âtrd accompanying text.
1

1,

12.

Sykes, The Law of Securities, supra, trote 8 at 818.

M. Lawson, "The Reform of the law Relating to Security Interests il Property. " (1989) J. Bus.

L. 287 at 291.

1,3.

McEntire v. Crosslev [1895], 1 K.B. 32.

1,1,6

associated with a
and lease

bili of sale arrange a secured transaction to assume the form of

back. To distinguish this fo¡m of transaction from

a

sales

bill of sale the cou¡ts have

conside¡ed the intention of the parties. This is done by examining the document to the

transaction, in the light of the surrounding ci¡cumstances, to determine whether

it is a

secured financing anangement which merely uses the language of sale and lease back.

If

an examination of the whole transaction discloses a security transaction the transaction

will be regulated by the Biils of

Sale Act. But

if

the court concludes from all the

available evidence that a hire-purchase arrangement was intended, then the trarsaction

will be upheld. Thus the intention of the parties is now the pdmary consideration of

the

cou¡ts.ra This distinction has greatly undermined the social policy that led to

the

enactment of the Act, which was to protect creditors and needy debtors. Because of the
shortcomings of the Act,

it

has been argued that the social

sale legislation is now non-existent

evil aimed at by the bills of

or, if existent, beyond legislative control.ls

The attempt to distinguish bills of sale from hire-purchase agreements has created

uncertainty in the law. Because of the remarkable similarity between the two transactions,

it is very diff,rcult, and sometimes impossible, to advise with any degree of confidence
and ceriainty whether a pafticulff transaction

will be approved or voided by the courts.

The hardship of the law in this regard is felt by the innocent third parties who may buy

goods from a hire¡ without knowing that the goods are subject to a hire-purchase

1,4.

See Re Lovesrove [1935] Ch. 462 at 495-496. See generally,
Agreements as Bills of Sale", (1960),23 M,L.R. 397, 5l'1-521,

15,

Sykes, supra note 25 at 531.

A.L. Diamond,

,'Hire-purchase
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ag¡eement.ló

4.L(a). THE BILLS OF SALE LAW AND IININCORPORATED BUSINF,SSES.
Apart from the technical and cumbrous natu¡e of the Bills of Sale Law already
referred to, an additional limitation of the law is its effect on unincorporated businesses.
Section 10 of the law17 provides:

bill of sale to which this part applies shall be
void, except as against the grantor, in respect of any chattels specifically
described in the schedule thereto of which the grantor was not the true owner at
Save as hereinafter mentioned, a

the time of the execution of the bill.ts

It is apparent from this

section that the law prohibits the granting of any

bill to cover

after-acquired goods by any unincorporated business. This is a serious limitation of the

law as fluctuating inventory constitutes a substantial form of security for creditors.re
The consequence of this legislation in Nigeria is that most small firms, in order to
¡eceive credit facilities from financiers must be incorporated so that the security for the
debt will cover after-acquired property. Although incorporation gives limited liability and

i6.

Diamond, "Hire-Purchase Agreements

as

Bills ofSales"' supra, note L4 st535.

See also

R. Goode

L. Gower, "Is Article 9 of Uniform Commercial Code Exportable?: A¡ English Reaction", in Ziegel
and Forster ed. Aspects of Comparative Comnercial l-aw (Montreâl: Mccill University; New york:
and

Oceana Publication Inc., Dobbs Ferry, 1968) at 317.

l7.

Bills of Sale I-aw, c,27, Laws of Bendel State, Nigeria 1976.

18.

By s.1?, it is provided that debentures issued by any mo gage, loan or other incorporated

business, and secured upon the capital stock or goods, chattels and effects of such company are exempted

from the operation of this part of the Iâw.

19.

The repealed Canadian Bills of Sale I-aws were however, seen as exceptions, as they permitted
a chattel mortgâge covering after-acquired goods, enabling future inventory to be secured by a bill of sale
so long as there is proper and ade4uate description, without any need for a fresh bill of sale when new
inventory comes into stock. See Goode and Gorver, "Is futicle 9 of the Uniform Commercial Code
Exportable?; An English Reaction", supra, note 16 at 306.
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other benefits to small firms, the requirement of incorporation has, nonetheless, been a

diff,rcult problem for most small business enterprises.

It is notewofihy

that resort to

personal property is only had when the debto¡ has no real or sufficient real property to

offer as security for a 1oan.20 If the debtor has reai property to secure the loan, the
difficulties and publiciy registered disclosure associated with the bills of sale legislation

will

be avoided. However, as the contrary is often the case, the debtor, in order to obtain

the credit facility, must be incorporated so that the security in the form of a floating
charge

will cover after-acquired property.2t
The difficulty faced by those desirous of obtaining credit on the security of their

personal propefiy can be appreciated when the provisions

of the Companies Act

are

considered. The Nigerian Companies Act provides that the authorised minimum share
capital of a private company is N10,000, while that of a public company is N500,000.

Not less than 25 per cent of the authorised share capital must be issued and paid

up.22

This requirement is additional to the prohibitive cost of incorporating a company in
Nigeria, which is beyond the limit of most sole traders. Further, a borrower in f,rnancial

straits may not be patient with the tedious and dilatory process

of

incorporating

businesses

in Nigeria. The manual name sea¡ch and the va¡ious duties that must be paid

20.

Johnson, "Adding another Piece to the Financi¡g Puzde: The Role ofReal Property Secured

See

Debt" (1991), 24 Loy.L.A.L.Rev. 335.

21,

This position of the law il Nigeria is different from thât of Canada, as in the latter case, apart
practice ofgranting a chattel mortgage covering after-acquired property, manufacturers and certain
other classes of borrowers, whether bcorporated or not, could grant security in simple form in favour of
a bank under section 427 of the Bank Act, S.C. 1991, c.46 (which was section 178 of the Bant Act,
R.S.C. 1985, C. B-1 and formerly, s.88 of the Ba¡k Açt, R.S.C. 1967, c.87).
from

22.

the

See s.27(1) (a)

&

(b) of the Companies and Allied Matters Act, 1990. See also s.99 of the Act,

which talks about minimum share capital.

t19
are enough to frustrate a small scale borrower. Thus a sole proprietor who incu¡s the
costs

of incorporating

a business may,

ultimately, be left with no working capital to run

the company after incorporation. By the anomalous result

incorporated business finds

it

of the Bills of Sale Act an

easier to bor¡ow than an individual proprietorship or

partnership does, as the company, but not the individual or partnership, can grant
security over its inventory.23 Accordingly, in Nigeria the aspiration of small business

outfrts is to be incorporated in o¡der to obtain credit facilities from banks and other
financial institutions. This aspiration is apart from the rathe¡ uninformed belief of some

lay entrepreneurs that it is prestigious to have a limited liability compâny.
Another a¡ea where the laws appeff to be complicated is in relation to the Act
passed to protect illiterates.2a The object of this Act is to ensu¡e that a document which

records a transaction to which an illiterate is a

paÍy is an accurate record of the parties'

intent to the transaction and is executed by the illiterate with a clear comprehension of

its import. The essential part of the Act requires a writer of a document to which

an

illiterate person is â party to stipulate that the document is written at the request of the

illiterate, or on his behalf, and there must be a statement to the effect that the document
is an accurate record of the intent of the parties. Furthermore, it must be stated that prior

to the document being signed by the illiterate person, or his mark being affixed thereto,

it was read ove¡ and explained to him and that the signature or mark was

23,

See Goode and Gower, "Is

Reaction", supra, note

24.

i6

made by such

Article 9 of the Uniform Comme¡cial Code Exportable?: An English

at 306.

Illiterates' P¡otection Act, c.83 I-aws of the Federation of Nigeria 1958. A fuller discussion of this

sratute is contained in chapter 1 of this study.
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a person.25

It

is

equally provided that failure by the preparer of the document on

behalf of an illiterate to inseÍ his name and address on the document is a c¡iminal
offence punishable with a fine of Ni00 or imprisonment for six months. An illiterate

person under the Act has been defined as a person who
literature" or is "without book learning or education.

is "ignorant of

letters or

"26

One ¡ema¡kable similarity between the Illiterates' P¡otection Act and the Bills
Sale Law is the requirement

of

in s.14 of the latter, which states that every bill of sale shall

be attested by one or more witnesses, not being a party or parties thereto, before
registration; otherwise such a bill of sale shall be void in respect of the personal chattel
comprised therein.

It

should be noted in this regard that the effect of non-compliance

with the llliterates' P¡otection Act is that the document creating the transaction

is

voidable at the instance of the illiterate person in relation to any legal right created
between him and the writer

of the document.2T This implies that a creditor who

is

granting credit on the security ofpersonal property to an illiterate debtor must ensure that

25.

See s.3. It may be argued that one of the reasons for the mechanical compliance with this Act is
the anxiety of the illiterates concerning written documents. It is a historical fâct that most of the treaties
entered into between some Nigerians and the imperial power were never explai-ned to the former, who we¡e
mostly illiterates. It happened that some of the people that signed the treaties gave what they did not own.
For example, A¡ticle 1 of the T¡eaty of Cession of 1861 providesr
I, Docemo, do, with the consent and advice of my Council, give, transfer, and by these presents
grant and confirm unto the Queen of Greât Britain, her heirs and successors for ever, the Port and
Island of Lagos, with all the rights, profits, teritories and appurtenances whatsoever thereunto

belonging...
The members of the Council who purportedly consented to the ce.ssion of their land lâter prote-sted the
Treâty. Under their customary law, neither King Docemo nor his Council own the land, and so could not
give what they did not own. But the Treaty was construed otherwise. See generally, T. Elias, Niee¡ian
Land Law (London: Sweet & Maxwell, l97I) at 8-9.

26.

P.Z Ltd v. Gusau (1961), 1 All N.L.R. 242 at 244, per Taylor F.J.

27.

Amiru v. Nzeribe (1989),

33 at 34.

I N.ÌV.L.R,

755., U.A.C. V. Edems and Aiayi (1958), N.R.N.L,R.

t2l
apart from the technical and rigid requirements of the bills of sale law, efforts should
also be made to comply with the provisions of the Act protecting iliiterate persons. This

latter requirement exacerbates the aheady demanding and obnoxious bitls

of

sale

legislation.
As a result of all these difficulties the law is made conceptually complex, obscure

and commercially unworkable.28 These problems may also account fo¡ the present
demands by creditors that those seeking credit should attain the status of incorporated
business.

It

may be that this status, in addition to enabling the c¡editor to obtain after-

acquired property of the debtor, avoids the traps of the llliterates' Protection Act, as the

corporation is now a legal entity separate from the illiterate person.

(b). IIIRE.PI]RCIIASE AND CONDITIONAL SÄLE ÄGREEMENTS.
Hire-purchase agreements were devised to avoid some of the problems inherent

in the granting of

credit and security

-

especially

in

relation to the bills

of

sale

legislation. However, because hire-purchase involves a confusion between the concepts

of

saie and security

it

has been described as

a

"monstrosity.

"2e

Hire-purchase

legislation has not succe¿ded in settling the difficulty of the third pa¡ty who is affected

by the transaction. This position is complicated by the legal distinction between hirepurchase and conditional sale agreements.

In conditional sale agreements, title in

goods does not pass to the buyer until the purchase price has been paid in

the

full, but the

28.

Allan, "Security: Some Mysteries, Myths and Mons!¡osities" (1989), Monash U.L.Rev. 341.

29.

Sykes, The I-aw of Se¿urities, supra, note 8 at 6.
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Sale

of Goods Act, 1893, and the Factors Act 1889, empowe¡ a buyer in possession to,

in permitted circumstances, pass title to a third party even if the title has not vested in
the buyer. This power of the buyer in possession to pass title to a third party led to the
creation of hire-purchase agreements. In a hire-purchase agreement goods are let on hire

and the hirer, although given the option to purchase, is under no obligation to do so.

According to the courts, a hire-purchase agreement is excluded from the regulation of
the Facto¡s Act and the Sale of Goods Act because the hire¡ is considered not to have
agreed to buy the goods, a¡d cannot pass title to a third party without the consent of the

owner. But from the consumer perspective, the traditional distinction between

a

conditional sale and a hire-purchase agreement becomes hazy as a ¡esult of the finance
houses' practice of imposing on a hirer who terminates his agreement the obligation to

make some payment by way of depreciation or compensation. The courts might have

taken the view that the introduction
agreement to

of

such a provision converts a hire-purchase

a conditionai sale agreement, but instead the problem is tackled in

a

different way by applying rules against penalties.3o
The aim of the two forms of security interests is to avoid the technical aspects

of

the 1aw. But the comme¡cial nature of the transactions is similar, and the third party may

not always have a way of knowing the differences between the separate fo¡ms of
security. The differences created by the law result in unfaimess in treatment. In the case

of conditional sales the seller or supplier is entitled to seize the goods from the buyer

if

the latter fails to complete the purchase price and the buyer cannot claim back the

30. Goode and Gower, "Is A¡ticle 9 of the Uniform Comme¡cial Code Exportåble?: A.n English
Reaction", supra, note 1,6 at 304.

t23
payment already made or any surplus resulting from ¡esale. In hire-purchase agreements

a hirer has an option to buy and the payment made to the owner is for the use of the

good. As the two forms of security interests are not usually registered, they create
problems for third parties who have no way of knowing whether the apparent owner has

o¡ has not the power to give good title. At present, the taking of security may be likened

to the early development of the common law where the availability of legal remedies
would depend on the form of action taken. For the illiterate and othe¡ lay borrowers,
there is no way they can tell the difference between hire-purchase and conditional sale

agre€ment,

or the security of a chattei mortgage. Their rights and liabilities

are

determined by the particular instrument that is selected.3l Even more obnoxious is the
effect on third parties acquiring the goods bona fide, whose positions are made to depend
on the form of a security agreement of which they had no knowledge or notice.

(c). TIIE ROMALPA CLAUSE.
The discussion on conditional sales shows that suppliers take security in the goods

supplied until the final payment
loopholes

in

some

is

made by the buyer. But because

of

some iegal

of the security devised, creditors and suppliers are continuously

evolving new forms of security. As Goode aptly stated:
As difficulties arose with one form of security practitioners resorted to another,
and, finding it worked, adopted it. The evolution of security law thus reflects the
practitioners' response to judicial decisions and in turn the attitude of the courts

31.
239.

R. Goode, "The Modemisation of Pe¡sonal Property

SeÆurity

I-aw" (1984) 100 L.Q.R. 234

at
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towards the new instrument prompted by that response.32

This remark is particularly true in respect of the Romalpa33 clause in sales, which is
quite useful in insolvency cases, where

it gives the seller priority over other creditors.

The clause enables a supplier to reserve title to his goods until the final payment is made.

It

should be observed that the effectiveness of the reservation of title clause was first

established in the nineteenth century, but, although the technique was frequently used in

the continent,

it

became common in Britain and othe¡ common law jurisdictions only

after the decision in Aluminium Industrie B.V. v. Romalpa Aluminium.3a
The decision in the Romalpa case has had a pervasive influence in most common
law jurisdictions. In Nigeria it is one of the most potent forms of security interests taken

by suppliers of goods. The use of the reservation of title clause, which is often allembracing, has c¡eated a situation where the secured creditor is over-protected to the
detriment of other creditors and third parties.35
There have been attempts by courts to contain the extensive use of ¡eservation of

32.

R, Goode, "Security: A Pragmatic Conceptualist's Response" (1989) 15 Monash U.L.R. 361

at

JÞ¿.

33. The name "Romalpa" is derived from the de¿ision of the court in
Romalpa Aluminium [1976], 2 All ER 552,

34.

Ibid, See R.A. Pearce, "Reservation of Title on the Sale ofGoods i¡ Ireland,,, (1985),20 Irisb
Junst264; B, Collie¡, Romalpa Clauses: Reservation of Title in Sale of Goods Transactions (Sydney: The
Law Book Company Ltd., i989) at 1-5. The fi¡st case where reservation of title clause was re¡ognised was
McEntire v. C¡ossley B¡othe¡s Ltd. [1895], A.C, 457.

35.

As a distinguished write¡ in this field has observed:

at their desks on a bright Monday
apparently healthy cash balance at the debtor company's desk,
together with a substantial amount of receivables was all so much a waste of paper - everything
belonged to some w¡etched supplier belatedly unveiling his new secret weapon.
See Goode, "The Modemisation of Personal Property Security låw", 6upra note 31 at 248.
Receivers and liquidators

moming would find that

of the debto¡ company, arriving

an
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title clauses by sellers. As a result of the injustice caused to creditors and third parties,
courts have formed the view that the facts of each case must be specificâily determined

to know whether the clause permits the reservation in issue.36 In response to the recent
strict judicial interpretation of the Romalpa clause,

it

has become increasingly common

for an extended reservation of title clause to be used. These clauses purport to apply not

only to the original goods supplied but also to any product into which the goods

are

incorporated or converted.3T

A consequence of the reservation of title clause is that because the buyer is not

in law the owne¡ of the goods until full

payment

is made, the reservation is

not

susceptible to registration unde¡ the bi1ls of sale laws or the Companies Act. This makes

it

impossible for a buyer of the product o¡ credito¡ of the seller to know whether the

products are

in any way encumbered before buying or giving credit. In the event of

insolvency or bankruptcy, the credito¡s will be fo¡ced to queue behind the supplier, who
mo¡e often thân not leaves them with nothing with which to recoup their losses.3t

4.2. R.EGISTRATION OF CIIARGES AND PRIORITY PROBLEMS.
Another unsatisfactory aspect of security law in Nigeria can be found

36.

See Borden lU.K.) Ltd. v.
Peachdart Ltd. [1983], 3 ,{ll ER 204.

37,
38.

Clough

Mill Ltd. v. Martin [1984],

in

[1979], 3 All ER 961. See also

the

fu

3 AII ER 982. See also Pearce, supra note 51.

See Goodhart and Jones, "The Infiltfation of Equiøble Doctrines into Etrglish Commercial l-aw",
(1980), 43 M.L.R. 489 ât 501.
However, it has been argued that no interest can be claimed by a Romalpa seller over property
manufactured from goods supplied by him until it has been registered as a floating charge. See A.M.
Tettenbom, "Reservation of Title: I¡solvency and Priority Problerns", (1981), J. Bus. L. 173 at 175.
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Companies Act. Section 197, which provides for the registration of company charges,
does not make provision for the determination of priorities. The section provides that

every charge created by a company shall be void in relation to the security on the
company's property or undertaking, unless the prescribed pafiiculars

of the charge

together with the instrument creating the charge are delive¡ed for registration within 90
days after the date of its creation. By this provision, any prospective lender who sea¡ches

the register without finding any registered security may discove¡ to his dismay, after
giving credit, that there was a prior security on the property of the company, that had
not been registered when he made his search, the registration period of which had not
expired when he gave his security; the prior security being subsequently registered. This

provision is anything but fair to the subsequent creditor; in the event of insolvency his
interest will be subordinated to that of the first lender. Even

if

the lender is prudent and

waits for 90 days after registration before madking its advânce this will cause excessive
delay in business transactions.

Also, even though it is customary to include negative pledge clauses in debentures
creating floating charges, it is apparent in the Companies Act that the¡e is no provision

for giving notice of negative pledge and subo¡dination ag¡eements. According to Goode,

in England, the negative pledge is usually referred to in the filed particulars relating to
the security but the¡e is no statutory warrant for this, and its effect against a third party

who does not search is unclear.3e
With these deficiencies in the Act

39.

a fraudulent debtor may

obtain successive c¡edit

Goode, "The Modemisation of Personal Property Security l,aw", supra, note 31 at 239.
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on the same collateral without disclosing this position to the creditors. unfortunately, the

creditors would have searched the register without finding any tegistered security or
negative pledge, yet their inte¡ests are subo¡dinated to the prior lender who registers

within the statutory time limit. The limitations of the priority rules under the present
legal regime derive from abstract rules of property law, which have little regard to the
commercial setting of the particular transaction,a0

Although no fo¡mal inquiry has been made as to the commercial implications of
the present legal regime on secured transactions,

defective. Nigeria

it is obvious that the laws are highly

is one of the common law jurisdictions where law lags behind

commercial realities and necessities. It may be inferred that the cost of obtaining credit

is very high because of the non-availability of credit and the bewildering range of the
laws that regulate the granting of credit. The slim cha¡ce of realising his credit in the
event

of the debtor's default is the credito¡'s price for giving credit under the present

regime.

Just as land has proved to be a fragile security under the Land Use Act,ar
credito¡s and their legal advisers (as under real property security) have devised means

of granting and realising their securities. In some instances, professional debt collectors
have been employed to collect debts in non-legal manners.42 Some proprietors have

40,

Goode, ibid,240.

41..

The problems of real property seturity in Nigeria have been discussed in chapter 2.

42.

This includes issuing subtle threâts to the debtors, and in some cases the embarrassment caused
to debtors by having their names published on the pages ofnational newspapers may suffice to make them

pay.

128

been forced to borrow and incorporate companies to enable them obtain credit from
banks. But

it

has been found that incorporation is no panacea to the legal problems

of

credit and secudty. The rules devised to regulate priority conflicts between the secured

party and third parties ¡emain unfair and incomprehensible, while the present laws
remain highly defective and fail to provide solutions to common problems. Adherence

to fo¡m over substance has never made good law,

4.3. THE CONSTITUTION AND COMMERCIÀL LA\ry.
The constitution plays a significant role in ensuring the effectiveness of the laws

of a country. It is arguable that one of the problems militating against the introduction
of commercial laws that may provide for an efficient legal regime of security interests
in Nigeria arises from the very natu¡e of he¡ federalism. There is a great imbalance of
legislative powers between the federal or central government and the states. The Nigerian
constitution empowers the federal government to legislate, exclusively, on commercial
matters,a3 This has led to the atgument that the over-concentration of legislative powers

in the fede¡al government has had adverse impacts on the commercial and

economic

growth of the country.4

As has been discussed, most ba¡ks a¡d financial institutions require potential
bo¡¡owers to incorporate a company before they obtain c¡edit so that the lende¡s will

43.

See s.4(2) of the Cotrstitution of the Federal Republic
Constitution of the Federal Republic of Nigeria, 1989,

44'

of Nigeria, l9Z9; s.4(2) & (3) of the

J.O. Anifalaje, "Constitutional Impediments to the Progress ofthe Nigerian Commercial [,aw and
the Economy" in Omotola and Adeogun ed. l¿w and Develonment (t:gos: University of Lagos press,
1987) at 44-45.
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avoid the limitations

of the Bills of

Sale laws. However, the power

to incorporate

companies, whether their activities are local, inter-state or national, is vested

in

the

federal legislature.as The presence of only one company registry to serve the whole

country is responsible for the dilatory and costly nature of company incorporation especially for those who a¡e far removed f¡om the location of the company registry,a6
The framers of the Nigerian constitution, by leaming fiom the experience of the

American constitution

in force, favoured a centralised legal control of

commercial

matters because of the feff of the problems associated with the lack of uniformity of laws

in the united states, which proceeded from the Tenth Amendment of the

It is probable that the fear of not having
heterogeneous group

of

uniform laws

constitution.aT

in a country with

people might have compelled the makers

such a

of the Nigerian

constitution to expand the already ove¡abundant bo¡ders of the legislative power of the
central government, at the risk of the legal, economic and social progress of the entire
country,as

A close look at other countries with a federal system of government will reveal
the legislative empowerment of the state, regional or provincial government in relation

45.

This is provided for in the second schedule to s.4 of the 1989 constitution.

46'

See

Anifalaje, "Constitutional impedinents to the Progress of the Nigerian Commercial

Economy", suprâ note 44.
47

'

I¡w

and

For a case where the legal friction behveen the fede¡al govemment and the state was tested in the

united states, se¿ Mcculloch v. Marvland 4 wheât 3i6 (1819). see also E.N. Griswold, Tivo Branches
of rhe same Thins (Maccabean Lecture in Jurisprudence of the British Academy, 1962) referred to by
Anifalaje, supra note 60 at 46.

48'

Anifalaje, "Constitutional Impediments to the Progress of the Nigerian Commercial Law and the

Economy", supra, note 44 at 50.
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to commercial matters. It is argued that federalism must assume a ce¡tain reality in the
states' separate identities in economic matters.ae For instance,

in Carada s.92(11) of

the Constitution Act, 1,867, vests the provincial legislatures with the power to make laws

for the incorporation of companies with provincial objects. The provisions of this section
may avoid the high cost of incorporating companies in Nigeria. Moreover, the power of
the provinces to make laws in relation to "Ptoperty and Civil Rights in the Provinces",
ensures that the provinces have sufficient field to legislate on commerce and the

like, for

the general economic growth of the provinces and the entire counÍy.s0

It is important to note that the provinces are empowered under the "property

civil rights" head to make laws covering

secured transactions. The power

of

and

the

provinces to legislate on commercial matters obviously creates problems with regard to
the uniformity of the laws, which is enjoyed in Nigeria where the central govemment has

exclusive legislative jurisdiction on this matter. But it can be argued that the disadvantage

of lack of uniformity of laws is out-weighed by the advantage of enabling the provinces
to legislate on this essential aspect of the economy -commerce. It is also to be observed
that the difficulty with any attempt in Canada to have a uniform legislation in this area
is the presence of two legal systems in the country - the civil law system in the province

of Quebec and the common law system in other provinces, One benefit of the provincial

49. R. ÌVhitaker,

(Kingston, Ontario: Institute

of

Inter-

Governmental Relations, Queen's University, 1983) at 38-39.

50.

The provision on property and civil rigbts has been described by Hogg to be by far the most
important of the provincial heads of power. He also argues that the provincial residuary power in s.92(16)
over "all matters of a merely local or privâte nature in the province" has turned out to be felatively
unimpo¡tânt, becâuse the wide scope of "property and civil rights in the provinces" has left little i¡ the way
ofa residue of local or private matters. See P.E. Hogg, Constitutional [¿w of Canada (Toronto: Carswell,
Thompson Professional Publishing, 1992) ar 537, 540,
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legislative powers

is that a province that blazes a trail might

encourage others to

foliow.5r

The strength of the federal parliament under the Nigerian constitution is quite
obvious

in

the exhaustive provisions

of the exclusive legislative list of the federal

parliament. With these provisions there

is inevitable whittling away of the

states'

legislative powers, which results in a gradual but steady shift towards unitary system of

government

in a

federal set up.52 Summarising the implications

of

the present

constitutional hindrance, Anifalaje observed:

it

would seem that there is a significant correlation for instance,
between the stupendous economic growth together with the rapid development of
commercial laws and the Tenth amendment of the United States on the one hand,
and between the relative economic stagnation together with the lack-lustre
development of commercial laws and the exclusive central control of commerce
in Nigeria on the other hand.53
Incidentally,

4.4. CONCLUSION.
The problem

of the c¡eation,

categorisation, registration, and enforcement of

security interests in personal property is not a novel development. The promulgation of
the Bills of SaIe Act, 1878, was one of the earliest attempts to curb the potential for
f¡aud that is inherent in allowing a mortgagor of goods to be in possession. The Act thus

51. For instance, in Canada, since the enactment of the Personal Prope¡ty Security I¿w in the
province of Ontario in 1963, which came into effect i.n 19?6, most of the common law provinces in the
Dominion have followed this emi-nently sensible example and other provinces -including Quebec - are
considering legislation along this line. Fo¡ a further discussion on this se€ chapler 6 ìnfra.
52.

Seæ

J.O. Akande, "Legislatures and thei¡ Powers"

Proceedings on

i¡

I:w

of
Te¿che¡s
(197'1) at 41-42; Aaifalaje, supra

National Association

note 61 at 59.

53.

Ibid, at 63. The reference to the United States will apply to Canada with equal force.
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provided a system for the public registration of non-possessory chattel mortgages. Since
this period the¡e has been a gradual judicial and statutory development of the common

law in relation to secured transactions. However, there still remain difficulties

and

complexities within the system, which undermines confidence in the effectiveness and

ability of the system to operate equitably.sa
In the case of Nigeria, the complex state of the law on personal property results
partly from her heavy reliance on the English system of chattel mortgages. The inherent
confusion and technicality of the English law coupled with the peculiar limitations of the

Nigerian laws have combined to create a chaotic legal regime on personal property.
Consequently, the laws a¡e observed more in breach than in compliance. The apparent

order amid this

chaos55

is a Íibute to the ingenuity of businessmen and lawyers who

create quasi-security. However, the effectiveness of their ingenuity is always tested when

the debto¡ is insolvent. The cause of the present difficulty is that the courts have placed
unnecessary emphasis on the form of the securities rathe¡ than on their substance. In the

United States the realisation of this problem led to a complete overhaul of the laws on
personal prope y security.56
Canada seems to be the only country in the Commonwealth jurisdictions that has

almost succeeded

54,
at 287

55.

in

extricating herself from the chaos that

is the common law

on

M. Lawson, "The Reform of the [åw Relating to Security Interests in Property", supra, note 12
.

Se€ Chen, Qian and Scromeda, "Order

Amid Chaos: Security Devices for Credit Transaction in

China", (1990) 86 Intemational l-awyer 85.

56.

Grant Gilmore, "The Secured Transactions A¡icle of the Com¡nercial Code" (1951) I-aw and
Cont. Problems at 27.
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personal property security. The result

is a

conceptual unif,rcation, simplicity and

effectiveness of the law for commercial purposes.sT Fo[owing the leading example of
Canada, the¡e have been continuing calls in some Commonwealth jurisdictions to reform

the present pelplexing laws on secured transactions.ss That the Nigerian laws on this

matter are defective is not in dispute, but whether Nigeria should join others in the
reform process will be seen when the thrust of the new legal regime is considered.

57.

L Ziegel, "The Modemization of the Canadian Personal Property Security Law', (198Ð, 31
U,T,L.J.249; Ziegel, "A New De¿l in Personal Property Security kw", (1963) 6 Can. Bar Rev. 374.

58.

Goode, "The Modemisation of Personal Property Security tåw", supra note 2., J. Farrar, ',New
Zealand Considers a Personal Property Se¿urity Act", (1990), 16 C.B.L.J. 328.
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Chapter 5.

TIIE FT,OATING CHARGE.
5.1(a). ORIGIN AND NATIIRE OF TIIE FITOATING CIIARGE.
The rigidity of the common law was a major constraint on the g¡owth of
commerce and industrialisation in the nineteenth century. The origin and growth of the

floating charge as a fo¡m of security can be linked to the inflltration and expansion of
equity into commercial transactions in response to the rigidity of common law. The
floating charge is one of the ¡emarkable subtle creations of equity, which has remained
conceptually elusive.r At common law it was recognised that security for credit should
be taken on fixed assets, which were then se€n as commercially sound and permissible

for raising loans. This position of the common law is explicable on various grounds.
First, quite unlike equity, common law did not permit assignment or mortgage of debts
owed to a debtor-company. Moreover, the present and circulating assets of a company
were always changing, and the common law maintained that mortgages or pledges should
be of land or goods owned by the company and ascertained at the time of the creation

of the mortgage or pledge.2 It is obvious that this position would create difficulty for
companies whose sources of security were constântly changing assets. Floating charges,

1.
2,

R. Goode, The Lesal Problems of Credit and Security (-ondon; Sweet & Maxwell, 1988) at 46.

R. Pennington, "The cenesis of the Floating Charge.,' (1960), 23 M.L.R. 630 at 631; G. Curtis,
"The Theory of the Floating Charge," (1941-42),4 U,T.L.J. 131.
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therefore, \.vere accepted by courts as a form of consensual security interest,3

The growth of the floating chæge and its popularity as a form of security is
traceable

to the great expansion of the joint-stock enterprise which dates from

the

adoption of the limited liability principle. This form of debenturea has ,'grown with the

growth and strengthened with the strength" of limited liability comparies.s With the
eme¡gence

of

corporations

it is customary to set out in the object clause of the

memo¡andum of association the power of a company to mortgage its assets. But without
express power, a trading company has an implied power to give security over any of its

property for debts properly contracted by it.6 The popularity of the floating charge in
the common law jurisdictions, other than the United States, can be attributed to its
sophisticated nature. Additionally, the charge is tailored to meet the needs of the parties

who use it.7

3.

E. FeÍan, "Floaring Charges: The Nature of the Security.,' (i988) Câmb. L,J, 213..f\e
recognition of the floating charge obviated the need for what would have been endless series of deeds of
substitution and release on the changing assets of a company. See J. Farrar, "wodd Economic stagnation
Puts the Floating Charge on Trial. '' (1980), 1 Co. I-åw 82 ar 83.

4.

The term "debenture" has been difficult to define. According to Chitty J. in !4yy v. Abercoris
slate and slab co. (1887), 37 ch.D 260 at 264i " A debenture means a document which either creates a
debt or acknowledges it. " However, his I-ordship confessed his inability to find any precise legal definition
of the term. Chitty J. is ¡ot alone in this diff,rculty; otherjudges have as well found it difficult to defi¡e
the term. Se€ British India Steam Navieation Co. v. IRC (1881), 7 e.BD. 165 at 172., Knishrbridee
Estates Trusts v. Byme [1940], 613 at 627 . For a critique of Chitty J.,s definition, see Sykes,
of Mortsases (Sydney: N.S.W. I¿w Books Co., Ontarior Agincourt, 1986) at 922.

!9-!4g

5.
E. Mason, "The Growth of the Debentu¡e' (1897), 13 L.Q.R. 418 at 419. This rema¡k reveals
what will be shown later to be one of the limitations of the floating charge; which is the requirement of
incorporation as a condition for obtaining the charge. Sectior 10 of the Bills of Sate l_aw, c.27, Laws of
Bendel State, Nigeria, i978 is quite clear on this requirement.
6.

General Auction Estâte and Monetary Co. v. Smith [189I], 3 Ch. 432, See also R. pennington,
Comnany Law (Londo¡: Butterwortbs, 1985) at 474.

.

J. Weisman, "Floating Charge: Recent Developments unde¡ Israeli
Problems, 197.
7

I¡w.,,

(1988) Cunent Iægal

L36
The floating charge first arose forjudicial determination in Holroyd v. Marshalls,

but it might have been too early at the time fo¡ the Court to recognise it as such. In this
case, the House of Lords held that the mortgage of after-acquired property created a
contract which was enforceable in equity. As is usual with some novel concepts created

by equity the courts have had to tinker with the term in order to obtain an acceptable
definition, It appears that the definition commonly referred to is the one colourfully put
by Lord Macnaghten in Illineworth v. Houldsworth, where his Lordship stated:

I

should have thought that there was no difficulty in defining what a floating
charge is in cont¡ast to what is called a specific charge. A specific charge, I
think, is one that without more fastens on ascertained and definite property or
property capable of being ascertained and defined; a floating charge, on the other
hand, is ambulatory and shifting in its nature, hovering and, so to speak, floating
with the property which it is intended to affect, until some events occurs or some
act is done which causes it to settle and fasten on the subject of the charge within
its reach and grasp.e
One outstanding advantage of the floating charge is that, in contrast to a fixed
charge,

it

enables the chargor to continue to deal

with the

assets

of the company, which

usually involves the security interests of the creditor. The security interest may comprise

the inventory and ¡eceivables (stock-in-trade and book debts). The use of a floating
charge thus avoids business paralysis,lo To require a trading company borrowing
money on the security of its inventory to obtain the consent of the creditor whenever

8.

it

(1862), 10 H.L.C. 191.

9.

[1904], A.C. 355 at 358. Romer L.J. i¡ this same case also stated what is now referred to as the
three esseutials of a floatiag charge. His Lordship was of the view that for a security to be a floating
charge, the charge must be comprised of the present and future âssets of the company; the class of assets
affected would be such that change i¡termittently in the ordi¡ary course ofbusiness and the debtor company
has the autonomy to de¿l with the charged assets until there is crystallization.

10. rvV. Gough, Companv Charses (London: Butterwofhs, 1978) at 66. See also Lindley L.J. in
Bieee¡staff v, Rowatts Wbarf Ltd, 11896L 2 Ch. 93 at 101.
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wished to dispose of an item would invite unbea¡able administrative burden for both
parties, Also, as the repayment of the advance by the debtor could be possible from the
proceeds of the sales,

it was imperative to allow the company freedom to dispose of its

inventory in the ordinary cou¡se of business free from the charge.rr
However, it is debatable whethe¡ the power given to a company to deal with and
dispose of its assets which have been charged until the¡e is crystallisation, that is, the

conversion of a floating charge to a fixed charge, is an "implied licence. "I2 The implied

licence theory has found judicial favour
England.ra But

it

in

Ca¡adal3 and

to a

seems that the licence theory might have been

lesser extent in

implicitly rejected by

Buckley J., while he was explaining the nature of the floating charge:

floating charge is not a specifrc mortgage of the assets plus a licence to
dispose of them in the course of business, but is a floating mortgage applying to
every item comprised in the security, but not speciflcally affecting any item until
some event occurs or some act on the part of the mortgagee is done which causes
it to crystallize into a fixed charge.15

A

Adhering to the licence theory will create insurmountabie problems for debtors
concerning the scope

of the rights of the

debenture holders. The licence theory

will

impose unnecessary restrictions on the activities of the company which may result in

11.

Goode,

supra note

I

at 46-4'l

.

12, See for example Je,ssel M.R., in Re Panama. New Zealand and Australian Roval Mail Co.
(1878), 10 CH.D. 540-541. See also, Penaington, "The Genesis of the Floating Cbarge" supra note 2 at
644 et seq.

13,

R

v.

Consolidated Churchill Copper Como¡ation [1978], 5 V/.W.R. 652 at 666, per Berger J.

L4.

Davey & Co. v. Williamson & Sons Ltd. [1898], 2 Q.B. 194 at 200, per Lord Russel C.J.,
Borax Co.. Foster v. Borax [1899], 2 Ch. 130; Re Crompton & Co. Ltd. v. Crompton & Co. Ltd. [1914],
1 Ch. 954, per Warrington J. at 964.

15.

þ

Evans v, Rival Granite Ouarries (1910), 2 K,B. 979 at 999.
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premature crystallization of the charge. For instance, any proposed disposition of the
company's assets which is ultra vires the powers of the company may be grounds for an

injunction to restrain such disposition. Equally, the implied licence to deal may be
terminated

if

the company is being wound up, whether it is for structural reorganisation

or not. This position will result in the law interfering with the freedom of contract of the
parties to determine when there should be crystallization and what may trigger it.r6

is also possible that the idea of

It

crystallization which occurs without the active

intervention of the secured party, that is, of automatic crystallization, wilt be jettisoned

if

the licence theory prevails, as the secured party may be expected to intervene and end

the licence before the charge crystallizes.rT The licence theory would bring about
unnecessary complication of the law relating to floating charges that can be avoided

this theory is abandoned.

if

18

Another contentious issue is whether the creâtion of a floating charge confers a
propdetary interest before crystallization. Dr, Goughle is of the view that the idea of
a

floating charge which attaches in the future creates an apparent contradiction which can

be explained on the basis that until crystallization, the chargee obtains no proprietary

interest in either the property owned by the chargor at the time of the charge or in
propefiy subsequently acquired. However, since the creation ofa floating charge confers

16.

Pennington, "The Genesis of the Floating Charge" supra note 2 at 646.

17.

See Berger

J. in R. v. Consolidated Churchill Copper Com., supra note 17. The concept of
will be deålt with infra.

automatic crystallization

18.

Penni¡gton, "The Genesis of the Floating Charge" supra r,ote 2 at 646.

19.

Gough, Com¡¡any Cha¡ees, supra note 10 at 72.

139

an intetest before crystallization, albeit an equitable inte¡est, the better view,
thought,

is that the

chargee obtains a proprietary interest upon the creation

it

of

is

the

charge.2o In a comment on this view Ferran observed that:

Notwithstanding the "dormant" nature of the floating charge until crystallization,
the potential ability to enforce the security, without first obtaining judgment for
the sums owed and an order enforcing such ajudgment, distinguishes the floating
charge from a purely contractual claim and, it is suggested, is indicative of
proprietary claim.2l

It is important to note that a floating charge is different from a specific security
with a licence granted to the debtor company to deal with the

assets

in the ordinary

course of business. The charge floats ove¡ the assets of the company and only attaches

upon crystallization. But

it is not uncommon for a specif,rc charge to be taken over the

existing and future inventory of a dealer as security fo¡ credit extended to the dealer by
the financing creditor to aid the fo¡me¡ in acquiring inventory. This form of security is
considered to be distinct from the floating charge but is capable of causing conceptual
confusion.22 A possible drawback of this form of financing arrangement is its potential
to cause business paralysis of the debtor-company. The underlying difficulty is how far

the concept

of

"licence to deal, which is of general and continuing nature, may be

compatible with specific proprietary interest. "23

A

licence

is a precarious interest

20,

Se€

21.

Ferran, "Floating Charges: The Nature of the Security,', supra note 3 at 216.

J. FaÍar, "Wo¡ld Econonic Stagnation Puts the Floating on Trial." supra note 3 at 83-84.

22.

J. Ziegel, "The lægal P¡oblems of Wholesale Financing of Durable Goods in Canada, ,' (1963),
41 Can. Bar Rev. 54 at 62-65t D, Sher and D. Allan, "Financing Dealers Stocks-in-Trade.,, (1965)
N.Z.U.L.R. 371 Ãt 392-410t D. Allan, "Stock-in-Trado Financing (Australia and New Zealand)" (1967),
2 U. Tas. L.R. 382 at 391-403.

23,

Gough, supra note 10 at 123. See also Siebe Gorman & Co. Ltd v. Ba¡clavs Bank Ltd. (1979),
2 Lloyd's Rep. 142.
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because

it

can be withdrawn at any time and this

wiil

be prejudicial to a third party who

deals with a debtor on the basis of the presumed right of the debto¡ to deat with the
charged assets in the ordinary course of business. In the case of a floating charge, unless

the parties stipulate events that

will

automatically crystallize the charge, notice of

crystallization should be given to the debtor and the charge holder should, in order to put

third parties on notice that the debtor is no longer allowed to deal with the charged
assets, intervene,

for example, by the appointment of a receiver.

In trying to asce¡tain the elusive nature of

a

floating charge, it may be instructive

to ¡efer to the analogy made by Goode of the floating charge to the interest of
beneficiary

in a trust fund. He

reasons that

in so far as the

a

trustee's power of

management continues, the beneficiary has no right in any specific asset within the fund.
The beneficiary's interest is a floating inte¡est of the same kind as that ofa cha¡gee under

a floating charge.2a

(b). CRYSTALLIZATION OF TIIE CH,A,RGE.
The concept of future crystallization is the hallmark of a floating charge. Upon
crystallization, the security becomes fixed and fastened on the assets of the company
comprised in the charge.2s Crystallization puts an end to the power of the company to

deal with its assets. This is because a crystallised charge

will bite on all the assets

24.

Goode, supra aote 1 at 49. It is important to note that a floating charge may cover only specific
of the debto¡ and still remains a floatitrg charge insofar as it is a shifling charge on the assets and
the debtor is allowed to deal with the assets in the ordinary course of business. See Slacle J. i¡ Re Bond
Wo¡th [1979], 3 All ER 919.
assets

25.

See

Lord Macnaghten

i¡

Illinpworth v. Houldsworth, supra, note 9.
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covered by the charge, since, normally,

a floating charge

does not provide for

crystallization over part only of the assets to which it ¡elates.2ó It may be said that the
possibility of crystallization gives the floating charge its security aspect. crystallization
enables the credito¡ to resort to specific property of the debtor to satisfy the debt and this

gives the secured creditor priority over general unsecured credito¡s.,

Notwithstanding a contravention
creating a floating charge, the charge

of the condition

will not crystallise

stipulated

in the instrument

unless the secured creditor

actively intervenes to determine or terminate the debtor company's dealing power on the
charged assets. One of the methods of intervention is to appoint a receiver or apply to
the court to make such an appointment.2s However,

if the company is being wound up,

no intervention by the debentu¡e holder is necessary, as the charge in such event
automatically crystallizes. The reason is that the company's power to deal with the
charged assets is subject to the implied condition that the company carries on business.2e

The crystallization of a floating charge to a fixed charge does not imply its being
treated as

if it

was a fixed charge from the outset. The crystallization of the floating

charge is not retrospective. Moreover, the fact that the charge began life as a floating

charge means that the debtor company may have apparent authority to deal with the

26.
76.

Gower, Prentice & Pettet,
cower,
Pettet, Gower's Princi

Maxwell, 1992) at
crystatlization

27.

if it

(I-ondon: Sweet &
The authors also observed th¿
that there is nothing in principle that prêvents a partial
is provided for in the agreement.
417 .

Gough, supra note 10 at 84.

28. Nelson & Co. v, Faber & Co. (1903), 2 Q.B. 367; Evans v. Rivat cranite Ouâries (1910), 2
K.B. 979, See also Goode,
supra note 1 at 68.
29.
ch.954.

Wallace v,

(1894),2 Ch, 547; Re Cromnton Co. Ltd. (1914), I
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charged assets, which may affect priorities in the event of later dealings.3o

It is also

important to note that the crystallization ofa prior floating charge does not automatically
crystallize a subsequent charge.3r

Floating charges, being equitabte charges, are subject to postponement to later
legal charges. Furthermore, it seems thât because of the autonomy given to the debtor
company to deal with the charged assets in the ordinary course of business, a floating
charge

will

be posþoned to some fixed charges, whethe¡ legal

or equitable, even if the

latter chargees had notice of the floating charge.3z According to Jessel M.R., to hold
that the floating charge security prevented the making of " specific alienation of property,'

would "destroy the very object for which the money was borrowed, namely the carrying
on of the business of the company.

"33

Section 179 of the Nigerian Companies Acfa is particularly instructive in this
respect concerning fioating charges in Nigeria.

It

gives tacit recognition to the above

principles when it provides that a fixed charge shall have priority over a floating charge

on the same propeÍy unless the terms on which the floating charge was granted

30.

Goode, supra note 1 at 51.

31.

Re Woodroffes lMusical Instrument) Ltd. [1985],

comoration Lrd.

2 All ER 908. In Bavhold Financial
v. clarkson co. Lrd. et al. (1992),86 D.L.R. (4th) 127, ir was held that a floâting

charge does not crystÂllize automatically upon the appoi¡tment by the Court of a receiver/manager at the
instance of another creditor. It only crystallizes if the holder takes action under it to make it crystallize.

has

Re Beniamin Cope and Co. (1914), 1 Ch. 800. The subsequent holder of a fixed charge also
priority to the i¡surance proce€ds of the collateral, eveD though the floati¡g charge \üas prior in time.

See Canadian Comme¡cial Bank v.

[1988],3 W.Vr'.R. 607.

33.

Re Colonial Trust Comoration ex pa¡te Bradshaw (1879), 15 Cb,D 465 a¡ 472.

34.

The present regime is termed "Companies and Allied Matte¡s

Act",

1990.
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prohibited the company from granting any later charge and the person in whose favour
such later charge was granted had actual notice of that prohibition at the time he obtained

the charge.35

(c). AUTOMATIC CRYSTALLIZATION.
There appears to be a controversy concerning the power of the parties to provide

fo¡

automatic crystallization

of

the floating charge without the need for active

intervention of the creditor. The implication of the automatic crystallization clause is that

the authority of the debtor company to deat with the assets of the company in the
ordinary course of business is deemed to cease and determine on the occur¡ence of the
crystallizing event, even without any intervention of the creditor. This may be unfair to
other creditors as they may not be in a position to know the crystallizing event, and may,

unwìllingly, have their charge posþoned to the floating chargee because of automatic
crystallization.
To allow automatic crystailization could lead to business paralysis and will ¡educe
the need to monitor the debto¡. This is why the courts a¡e sometimes reluctånt to enforce
automatic crystallization clauses. It would seem that Canadian Courts may not be inclined
to uphold automatic crystallization clauses on policy grounds. This reasoning is inferable

from the pronouncement of Berger

35.

J:

s.179 recognises the validity of restrictive clauses or ¡egative pledgas, but for the subsequent
it he must have actual notice of the same. But the supreme court of canadâ, per
DuffJ., held in Ba¡k of Halifax v. The India and Gene¡al Investment Trust ti908l, 40 S.C.R. 510, that
the onus ofproving that the transaction was entered without notíce of the prior chârge is on the subsequent
debenture holder.
chargee to be bound by
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But there has been no judgment rendered on the question [automatic
crystallizationl in Canada. The matter is one of first impression. So policy
consideration might weight heavily against the adoption
generating crystallization.36

of the notion of self-

This position seems to be in accord with the opinion of some of the judges in Evans v.

Rival Granite Ouarries,3T that there is a need for the debenture holde¡ to actively
intervene before the charge crystallizes.

It

should be noted that the clause being

considered was not an automatic crystallization clause but one which merely empowered

the debenture holder to intervene on stated events.
Nonetheless, as between the debtor and creditor, the issue of validity or propriety

of automatic crystallization cannot arise because of their freedom to stipulate events that

may crystallize the charge.38 Thus enquiry should be directed to the effect of

an

automatic crystallization clause on a third pafy. This point was aptly put by Goode:

Uln the relations between chargor and chargee it is open to them to agree on any
event they choose, however trivial, capricious or invisible to the outside world,
as an event which will cause the charge to crystallise automatically. Since the
effect of crystallization is simply to cause the security interest to attach to the
assets, and since attachment concerns only creditor and debtor, there is nothing
in this proposition which has any impact on thi¡d parties.3e

It

appears that the doubt as to the validity of automatic crystallization has been put to rest

by the judgment of Hoffman J. in Re Brightlife Ltd.,a0 which upheld the validity of

a

36.

&. v.
[1978], 5 V/.W.R. 652 at 665.It should be
noted that the statement of his l-ordship is obiter as it was provided in the security that the secured party
must actually intervene i¡ order to crystallize tho charge.

3'1.

IL9I0I, 2 K.B. 979; See Vaughan Williams and Fletcher-Moulton L.JJ.

38.

Re Brishtlife Ltd. [1986],3

39.

See Goode, supra note 1 at 70.

40.

[1987j, Ch. 200.

All ER673; Re Manurewa Transport [1971], N.Z.L,R.

909 at 916.
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provision allowing the chargee of a floating charge to serve a notice of crystallization on
the company. His I-ordship was of the view that crystallization is a contractual matter
between the parties, and that on this premise

it is unobjectionable for a charge, as

between the parties to the charge, to be made to crystallize on the occurrence

of

a

stipulated event. The¡efore, it appears settled that the parties are empowered to stipulate

events that may trigge¡ automatic crystallization

in the security

agreement, and the

efficacy of this concept is equally supported by a number of dicta in England,ar and
some jurisdictions

in the commonwealth.a2

It would seem that this expansive party autonomy to stipulate and enforce
automatic crystallization may undermine the principle

of

reputed ownership on

insolvency.a3 This leads to the contention that there is strong policy argument against
upholding automatic crystallization by the Courts. The basis of this opinion is that to
uphold this concept would accentuate the unfair treåtment of unsecured creditors who,

apaf from the peril of floating charges, would be subjected to the uncertainty of
automatic crystallization.* Atthough this contention has some merits

it is feared that

41.

Re Home & Hellard (1885), 29 Ch.D. 736; Dâvey
Government Stock and Other Securities Investment Co. Ltd.

& Co. v. Williamson IlS98l, 2 e.B. 194;
v. Manila Railwav Co. [1897], A.C. 8l;
Illingworth v. Houldsworth [1905], A.C. 335. See also J. Boyle, ',The Validity of Autom.atic
Crystallization Clauses" [1979] J.B.L 231; Pennington, Com¡anv [¿w, supra note 6 at 478; Gower,
Prentice & Pettet, Gower's Principles of Modem Company [¡w, supra note 26 at 418; Gough, Com¡any
çhglggÊ, supra note 10 ar 102-107.

42.
43.
44.

Stein

v. Saywell (1969), 121 C.L.R. 529; Re Manurewa Transport Ltd. [19?1], N.Z.L.R. 909.

Gower, Prentice and Pettet, Gower's Principle of Modem Companv [¿w, supra note 26 at 418.

L. Boyle, "The Validityof Automatic Crystallization Clauses.',, supra note 40 at237-238. Sen
also Business computers Limited v. A¡slo-American Leasins Ltd. llg77l,2 1-J.lF,Ri4, where Templernan
J. deprecated the i¡ferior t¡eatment of t¡ade c¡editors and unsecu¡ed creditors by the law.
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judges must necessarily exercise judicial self-restraint on matters of public policy. It is

entirely within the province

of the legislature to be concerned with policy

issues.

Further, notwithstanding the occur¡ence of crystallization, a third party may not be
adversely affected if the company is left f¡ee to deal with the assets in the normal course

of business, as the hoider of the floating charge will be estopped from denying the
company's authority to do so.as There is also the need to point out that not all security
interests are subject to, or can be prejudiced by, automatic crystallization. The concept

is applicable only to those security interests lacking priority to a crystatlized floating
charge.

aó

(d). THE PROBLEMS OF AUTOMATIC CRYSTALLIZATION.
The unguided use of automatic crystallization clauses may do some ha¡m to the
commercial essence of credit and security. Because of the autonomy given to the parties
to stipulate events that may crystallise a charge, the temptation would be high to cluster
a security agre€ment with automatic crystallization clauses. As the clauses may serve as

potent safeguards for the secured c¡editor, they may equally constitute a trap for the
debtor and othe¡ creditors.aT Some trivial breach may activate crystallization, even
though the debtor never intended to do so. Although

Goode,

46.

it is arguable

sup¡a ûote

I

that the secured

at 70-71

Gower, Prentice and Pettet, sup¡a note 26 at 418-419.

47.

The use of automatic crystâllization will exacerbate the unfair treâtment of unsecu¡ed creditors
on i¡solvent liquiclation. "Unsecured c¡editors who grant credit on the risk of a floating charge may
discover eventually that the former credit was secured on a fixed charge - the crystallized floating charge,
even though they wele not wamed and had no meåns of discovering their existence". See Boyle, .The
Validity of Automatic Crystallization. " Supra, note 40 at 237.
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creditor may waive a minor b¡each of crystallization clause, this will place the debtor at
the whims of the secured creditor.a8 However, the secured party may, unknowingly,
be providing the courts the oppoÍunity to ignore subsequent automatic crystallization
because

of previous waivers.ae

To stem unrestricted use of automatic crystallization clauses, the clauses should
be limited to those events which, to the parties, are so important that

occurs, the creditor

will be moved to end the company's

if

one of them

management power, and to

specify other less signihcant events which enable the debenture holder to intervene by
taking possession or by appointing a receiver.5o

Another way of providing against an overkill in automatic crystallization is by
ståting in the security agreement that the crystalli zeÅ charge shalt attach only to part of
the assets that comprised the security. This device is referred to as automatic partial

crystallization.sr This can be done by stipulating in the charge that on the occurrence

of stated events, there will be automatic crystallization in respect of the assets which are
sought to be mortgaged or attached by execution, while the charge

will continue to float

over other assets of the debtor company. The alternative suggestion is that the debenture

could simply entitle the holde¡ to intervene with regard to the assets in question. This
implies that the partial crystallization will not be automatic but may require some active

48.

Goode, Lesal Problems of Credit and Security, supra note 1 st 73-74

49.

Goode, ibid,

50.

Ibid.

51.

Gough, Comnanv Charges, suprâ note 10 at 103.
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intervention by way of possession or the appointment

holde¡.sz Moreover,

it

of a ¡eceiver by the security

has been suggested that notice

of

crystallization should be

required to be given to the company or to be registered.s3

(e). CRYSTALLIZATION AND TIIE ISSLJE OF PRIORITIES.
The crystallization of the floating charge enables the security holder to pounce on

the assets of the company which comprise the security interest. But the security holder

is always concerned with the issue of priorities upon the crystallization of the charge.

It

is trite that one of the main features of a floating charge is the autonomy granted to the
debtor company to deal with the charged assets in the ordinary course of business, and
the debenture holder must deal with the question of priorities between himself and those

who dealt with the company befo¡e the charge crystallized. The underlying difficulty in
analysing this issue is that even though a floating charge is a present security, it does not
attach to any asset, and third parties, in principle, are not affected during the cunency

of the charge.sa

A charge created by the debto¡ company pursuant to the autonomy given to it to
deal with the assets comprised

52.

in the floating charge will

Goode,

have priority over the

supra note 1 at 75

53,

J. FaÛar, "The Crystatlization of a Floating Charge. " (1976), 40 Conv. 397 at 405-406. The
Farar has been criticised by Boyle, who argued that it is impossible to proteÆt the rightful
desire of third Parties to be protected from the unlnown or the unknowable occurrence of a crystallising
event and yet preserve a sh¡ed of value for the debentu¡e holder i¡ baving such a clause in the first place.
See Boyle, supra note 40 at 240.
suggestion of

54.

Robson

v. Smith [1895], 2 Ch. it8 at lz4i

seÐ

also Goode, supra note

I

at 84.
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crystaliized charge, whether the subsequent charge is legal or equitable.ss It seems that
a trarsaction entered into outside the course of business

will be outside the actual

and

ostensible authority of the company a¡d should be postponed to the floating charge.56

Generally, it is not permitted for a floating charge to be created to cover the same
class of assets over which there is a pre-existing floating charge.57

It follows that whe¡e

two floating charges are created by a corporation, both duly registered, the debentu¡e
earlier in execution and registration takes priority notwithstanding that the later debenture

is first "crystallized" by the appointment of a receiver.ss But it is permissible in some
circumstances to grant a subsequent floating charge over part of the same assets which
have been encumbered, but ranking in priority to the e¿¡lie¡ floating charge.se

As a ¡esult of the latitude shown by the courts to companies who have c¡eated
floating charges, the practice arose whereby c¡editors insert clauses

in the security

agreement, prohibiting the debtor company from granting further security that may rank

prior to or pari passu with the preexisting floating charge. This is ¡efer¡ed to as a
"restrictive clause" or a "negative pledge. " At first blush, this practice may be justified
because of the vulnerability of floating charges to other charges created by the company

55.

Meatley v. Silkstone & Haieh Moor Coat Co. (18S5), 29 Ch.D. 715; Re Hamilton lvindso¡
Ironworks Co. (1879), 1? Ch.D. 707. But a company cannot create a mortgage ra¡king in priority to the
floating charge after it has crystallized,

56.

Goode, supra note 1 at 86.

57.

Re Beniamin Cope

&

Sons

Ltd. [i914], 1 Ch. 800.

58.

Re Household Products Co. Ltd, et al. and Federal Business Development Bank (1991), 124
D.L,R, (3d) 325 (Ont. Q.B.) per Hughes J.
59.

Í1,9261, Ch. 412.
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before crystailization. It is important to note that this restriction on the company's dealing

power does not take away the floating character of the charge. To preclude a charge from

being a floating charge, the inhibition must substantially deprive the company of the
power to deal with its assets in the no¡mal course of business.óo
Courts have recognised the validity of negative pledges.6r But because they are
capable of paralysing the business activities of companies, strict constructions have been

given to such clauses.62 Thus,

if

a fixed charge is subsequently created,

it

may gain

priority as a legal interest unless the chargee had notice63 not only of the floating charge
but also of the restriction in

it.e It wouid also appear that on the basis of estoppel, a

subsequent equitable chargee may be prefened to the holder

of a floating charge on the

ground that the company has been allowed to represent that it is empowered to deal with

60,

61.
Gorman

Gower, Prentice and Pettet,

s,rpru nole26 at 414,

Rother I¡on Wo¡ks Ltd. v. Canterburv P¡ecision Ensineers Ltd. t19?41,
& Co. Ltd. v. Barclays Bank Ltd. ll979l, 2 Lloyd,s Rep, 142,

e.B. 1 at 6;

Siebe

62'

Far¡ar contends that since restrictive clauses fetter the power of companies to carry on business,
they are inconsistent with the nature of a floating charge. However, he concedes that this argument is too
late to advance. See Farar, "Floating Charges and Priorities. " (1974), 38 Conv. 315 at 318.

63.

s.68

of the Nigerian

Companie,s and

Allied Mattefs Act, 1990, seems to have

abolished

constructive notice, since notice as recognised by the Act is actual notice only.

64.

Enslish and Scottish Mercantile Investment Co. v. Brunton llï9Zl,2 e.B. ?00 at 7OZ; Re
standârd Rotarv Machine co. Ltd. (1906), 95 L.T. 829. compare this with the case of Llovds Bank of
canada

v. Lumberton Mills Ltd. f19891,2 w.w.R. 360, whe¡e it was held that the registration of a

debenture containing a negâtive pledge is a constructive notice of all the contents of the debenture to those
rvith an interest in the company's encumbrances.
In England, most of the problems inherent in the provision ofnegative pledges have been resolved
by the requirement that the pledge by a company to refrain from creating subsequent charges ranking pari
pru.rø or in priority to an existing floati-ug charge should be registered in the company register of charges.
This will constitute notice to atry person taking a charge, which, also, has to be registered. see s.415(2)(a)
of the English companies Act, 1985 (introduced by s.103 of the 1989 Act). See also Gower, p¡entice and
Pettet, supra, r.ote 26 al 41,6.
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the assets in the normal course of business, as

A floating

if they were

unencumbered.6s

charge with a negative clause is defeasible by a subsequent purchase

money security interest. The ¡eason for the favoured position of the latter interest holder

is that his "equitable right under the conÍact to make the mortgage advance attaches to
the property before the company acquires the legal ownership of

it on completion of the

purchase, and so such rights have priority in point of time over the equitable right of the
debenture holder under the ¡estriction

in the

debenture. "66

Again,

it

appeårs that the

priority of the purchase-money security holder is not dependent solely on the attachment
of the new assets from inception but by the policy of preventing injustice that may result

in enabling the forme¡ chargee to obtain an

unexpected rise

in his security which is

enhanced not as a result of the debtor company's money or further cash

inflow from the

former chargee, but by the fund provided by the subsequent creditor. Consequently, even
the requirement that

if there

is a moment of time, scìntilla tempor¿¡, in which the c¡editor

is not the owner, his interest will be posþoned to that of the holder of floating charge

with after-acquired property clause, is unfair.ó? The priority of the purchase-money
security holder shouid no longer depend on the compliance with this concept, which is

65.

Re Standard Rotarv Machine Co. Ltd., ibid., Siebe corman & Co. Ltd. v. Barclavs BânI Ltd.
sup¡a note 23; Wilson v. Kellard [1910], 2 Ch.306. See also Gower, Prentice & pettet, sup¡a note 26 at
416; Pennington, Company Law, supra note 6 at 485.

66,

Pennir:gton, Comoanv l-aw, ibid. See also Securitv Trust Co. v. Roval Bank of Canada [1976],
A.C. 503, [1976], i All ER 38i, per Lord Cross.

67.

In Abbev National Buildine Societv v. Car¡r [1991], AC 56 (H.L.), Lo¡d Oliver of Aylmerton
at 93' described "scintilla temporis' as no more than a legal artifice. see also Re connollv Bro. Ltd.
rNo.2) [1912], 2 Ch, 25. cr
v. Piskor [1954], I Ch. 553.

r52
out of touch with the exigencies of business.6s

The present precarious character
accentuated

of the floating

charge

in Nigeria

has been

by the provisions of s.494(4)(b) of the Nigerian Companies Actóe which

states that on the winding up

of a company, all the debts specified in that section have

priority over any floating charge. Since by this section

a

holde¡ of a floating charge will,

in the event of a company's winding up, queue behind some general creditors, the
floating charge becomes not only vulnerable but an inferior security. Further, it is not
clear what

wili be the basis of crystallization on winding up as the security will

on an empty interest.To

It is equally

provided by the Act that

my floating

fasten

charge

creâted within three months of the commencement of winding up proceedings is void,
unless the company was solvent at the time

it was c¡eated or fresh cash was provided by

the c¡editor in consideration for it.?r

68.
Society

Goode, I-esal P¡oblems

of C¡edit and Securitv,

supra trote

v. Cann, ibid.

I

at 101; Abbev National Buildins

69.

This is the present company code ir Nigeria. By s.494 of the Act, in the event of a winding up
a floating charge will be subject to all local rates, tax, and charges ir arrears; all Pay-As-you-Earn tax
deduction; deductions under the National Provident Fund; all wages or salary of any clerk or servant in
respect of services ¡endered to the company; all wages of any workman or labourer; all accrued holiday
remuneration becoming payable to any clerk, servant, wo¡kman or labourer (or in the case of his deåth to
any other person in his rights) on the ternination ofhis employment before or by the effect of the winding
up order or tesolution; etc.

79.

It seems that ifthere is a literal interpreùation of the provision of this seÆtion, the temptåtion might
be high for floating charge holders to cluster security sgreements with restrictive clauses so that it becomes
easier to realize their assets before or without any winding up. The negative impact of this is that many
otherwise viable companias will be sent into premature insolvency.

71.

s,498 of the Companies and Allied Matters Act, 1990.
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5.2. TTIE FI-OATING CHARGE ÀND EXECUTION CREDITORS.
The holder of a crystallized charge will have priority over execution creditors

if

the crystallization occurred before the completion of the execution process. For instance,

in the Nigerian case of Mandilas and Karaberis v. Management Enterprises.?z judgment
had been given against the debtor company and some of its property had been seized in

the process

of

execution. The applicant had obtained

a floating

charge over the

company's undertakings, and after the company's property had been seized by the
judgment creditor a ¡eceiver-manager was appointed for the purposes of the security. The
issue for determination was who was entitled to priority as between the applicant and the

judgment creditor.

It

was held that when a floating charge on the company's assets

crystallized, it constituted a hxed charge upon all such assets and has priority over any
subsequent chargees as well as unsecu¡ed creditors. Also,

if

a judgment creditor has

taken property in exe¿ution but has not yet sold same, a ¡eceiver appointed by a floating

charge debenture holder can take ove¡ such assets since the right of a secured debentu¡e

holder prevails over that of an ordinary c¡editor. However,

if

the judgment creditor has

already carried out the execution before crystallization, the holder of a crystallized charge
cannot compel him to hand over the benefit of the execution.T3

Several attempts have been made to rationalize this favoured position

of

the

debenture holde¡ against ajudgment c¡editor. Some of the cases adopt the reasoning that

the autonomy given to the debtor compâny to deâl with its assets can only be exercised

72.

(1967), Nig. Comm. L.R. 42.
See also Evans

v. Rival G¡anite Ouarries [1910], 2 K.B. 979.

ts4
when such autonomy to deal is utilised in the ordinary cou¡se of business. It thus follows

that since execution is not in the ordinary course of business of the company,

it

cannot

rank in pdority to the holder of floating charge debentu¡e.?a In Dave]r v. Williamsods
counsel for the respondent argued, unsuccessfully, that as long as the debenture remains

a floating security, the company was in possession of their property for the purpose of

carrying on its business in the normal way, and of doing all things necessary to enable

it carry on such business to advantâge. Also that a natural part of such business would
be the incurring of debts for which the assets of the company would be primarily liable.

However, in holding to the contrary, Russel C.J. stated:

It is not in the ordinary course of business that the

debts of a going business

firm

or company shali be liquidated by seizure of their âssets under legal process. Nor
can the transaction be properly described as a dealing by the company at atl. It
is a compulsory iegal process directed at the company - not a dealing by them.?ó

In some other

cases the question asked has been whether the execution process

has been carried to the stage

creditor.?? But

of giving full title to the proceeds of sale to the execution

it is questionable

whether the debenture holder can apply to the court

for the proceeds of the execution if the execution is complete but the sheriff has not
handed out the proceeds to the judgment creditor.

The treatment of the judgment c¡editor by the courts vis-a-vis the holder of a

74.

See Russel C.J. in Davev v. Williamson [1898], 2 Q,B. 194. Sykes asks whether this case does
not go too far. See Sykes, supra note 4 at 931.

75.

Ibid.

76.

lbid., at 200.

7'1.

See Re O¡era Ltd. [1891], 3 Ch. 260 at 263, where the¡o were rema¡ks to the effect that the
completion of execution and payment to the creditor before the crystallizåtion of the charge vests the
property in the judgment creditor. See also Sykes, The I-aw of Securities, supra note 4 at 931.
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floating charge security has not gone without debate.

It is contended that the Courts

should not place premium on the date of completion of the execution. The ¡eason for this

is that the execution creditor obtains a proprietary interest in the company's assets before

the completion of executio s and, in principle, he should gain priority

if

this

proprietary interest has been obtained before the charge crystalli zed, The date of
completion of execution notwithstanding.7' However,

it

appears that the proprietary

interest of the debentu¡e holder exists before thejudgment creditor acquires a proprietary
interest, if any, in the assets of the judgment debtor. Moreover, insofar as the judgment
debtor is entitled at law to ¡estrain or halt the process of execution, it may be incorrect

to say that prior to the completion of execution, a proprietary interest is vested in the
execution creditor.

The¡e

is also the opinion that floating charge holders engage in

extensive

monitoring practices in order to avoid being subordinated to other creditors, r,vhether
secured o¡ not. But in relation to judgment creditors, the present rule may produce a

perverse monitoring incentive as

it is cheaper for

the secured party to monito¡ the

initiation of judgment enforcement meâsures than to monitor the financiâl health of the

78.

See $þþ v. Pinder (1871), L.R. 6 Exch. 228 at 236 pet Martin 8.,
(1872) L.R. 7 Ch. App. 314 at3l7, per Mellish L.J., Re Cla¡ke [1898], 1 Ch. 336. Contra gjlgÊ v.
Grover (1832), 9 Bing. 128 at 138, per Patteson J., Ex narte Ravner. ¡e Joh¡son (1872), 41L.J. Bkcy.
26 at 30, pet Bacon C.J.

79.

R.J. Calnan, "Priorities Between Execution Credito¡s and Floating Chargees. " (1983), lO
N.Z.U.L.R. 111. For a reply to Calnan, see P. Blanchard, "The ,security' of an Execution Credito¡. "
(1983), 10 N.Z.U.L.R. 332 at 340 where he submitted that upon the seizure of the debtor's goods by the
sheriff, the debtor is no longer in a position to deal with his property, but if the property is already affected
by

a

preexisting floating charge, and the charge c¡ysfallizes upon the seizure, the¡e is no reason in theory

why the debenture holder's priority should be postponed.
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debtor.8' This position is quite unfavourable to execution c¡edito¡s who contribute
1ot to the company as a going concern. The seeming inequity

a

of this judicial treåtment

of judgment creditors has led to the call for a judicial or legislative reappraisal of the

priority problem between debenture holders

and judgment

creditors.sl Tempting as this

argument (which may be shared with gamishors) appears, to furthe¡ subordinate the
interest of holders of floating charge debenture will only succeed in rendering this form

of security so precarious, vulnerable and unreliable as to be totâlly shunned by creditors.

5.3. REGISTR,ÄTION OF CHÄRGES.
The priority of a floating charge over other subsequent charges, whether legal or

equitable, is dependent on the registration

of the charge with the registrar.s2 Every

charge which is c¡eated by a company and is required to be registered pursuant to
s.197

(2) must be so registered within 90 days of its creation, otherwise such a charge

will

be void not only against the liquidator but also against any other credito¡ of the

company.s3

It is worthy to note that it is not the loan fansaction or conhact that

is

rendered void, so that the obligation to repay the money remains intact. Indeed, only the

security is ¡endered void for non-registration. Section 197(1) is clear on this point as

80.

it

R.J. Wood, "The Floating Charge in Canada.,' (1989), 2? AIra L.R. 199.

81. See Buckley J. i¡ Re London Pressed Hinse Co. Ltd. 119051, i Ch. 576; M. Ha¡e and D.
Milman, "Debenture Holders and Judgment C¡editors - problems of priority. " (19g2), L.M.C.L.e. 57;
Câl¡an, supra note 79; Wood, ibid.
82'

The body entrust€d v/ith the duty of registering companies' charges in Nigeria is the Corporate
See s.197 of the Companies Act.

Affairs Comnission.

83.

s.197(1), ibid.
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stipulates that when a charge becomes void under the section the money thereby secured

immediately becomes repayable. The debtor company is charged with the duty of sending
the relevant particulars of the charge for registration. But

if

a company fails or neglects

to registe¡ a charge which it has created, the secured party is empowered to effect the
registration of the charge.sa

Despite the requirement of registration within 90 days, Courts are given the
disc¡etion to extend the time within which registration may be made.85 The grounds on

which such extension of time may be granted were declared in Development Finance v.
Registrar of Comoanies.só

It

must be established that failure to tegister the charge was

due to inadve¡tence, accidentai omission or that it is just and equitable to have the time

extended for registration.sT Additionally,

it

must be shown that the company is still

carrying on business and that no unsatisfled judgment has been ¡ecove¡ed against the
company nor any winding up proceedings commenced against it.

After registration has been effected, the Corporate Affairs Commission is required
to issue a cefiiflcate of registration. This cefif,rcate is a prima facie evidence that the

84.

The secured party is entitled to ¡ecove¡ f¡om the debtor company any sum of money which he
may have expended in effecting the registration. See s.199, ibid.

85.

In England, a charge cau be registered outside the 21 day period at a¡y time prior to the
company's liquidation or the appointment of an administrator without the need to obtain a Court order. Se¡
s'400 (introduced by s.95 of the 1989 English Companias Act). This is a clear departure from the previous
Act which required a Court order.

86.

(1e73),N.C.L.R.497.

87. The Companies Act has different penal messures against a company and its officers for failure to
comply with the Act's requirement on registration. See ss. i99(3), 2OOG) SL ZO3(2),
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requirements for registration under the Act have been observed.88 This provision can

be contrasted with the companies' Act, 1968, which provided that the certificate of
registration was conclusive evidence of compliance.se

One

of the shortcomings of the Companies' Act is that the registration of

company charges does not constitute any priority point.

It follows that if a creditor

searches the registry, discove¡s no encumbrance and gives credit to a company, he may

have to contend with several problems. First, there may be a preexisting unregistered
interest or encumbrance that is still within the statutory time limit to effect registration.

The late¡ creditor may come to register after giving the loan only to discover that the
previous charge has been registered in the interim. Again, even though he registers
immediately afte¡ the search, his interest is still liable to defeât

if

the previous debenture

holder registers within the statutory time limit.eo Further, it is not clear what the effect
on priority will be

if a court exercises its discretion to extend

the time for registration.

The present state of the law is full of confusion in relation to secured transactions.el

88.

s.198(2), ibid.

89.
In keeping with the provision of the 1968 Acr, it was held i¡ Re C.L. Nve Ltd. (1971), Ch.
442 that after the issuance of a certificate of registration, the registration of the relevant facts cannot be
impugned even if some facts or particulars have been misstated. According to the Court, this principle was
so because if any person interested in the charges ofa company wishes to know the items oideøils
contained in such chargas, the proper document to look at is the instrument creåthg the charge rather than
the registration certificate. See also Musini & Ors. v. Baloeun & Ors. (Lg6B),2 Afr. L.R. 197.
90.

Watson v. DuffMorqan fHoldinss)Ltd. [19?4], 1
supra note 6 at 535-536.

All ER 794.

See pennington, Comnany

I:w,

91.

For an attempt to settle the complex issues of priorities arising herein, see Pennington, ibid.,
at 534-538. Compare this to Article 9 of the American Uniform Commercial Code and the Canadian
provincial Personal Property security Acts, which amongst other things, make the time of perfection

(usually by registration) - with the exception ofa purchase money security interest - the determining factor
2l & 22 of the personal

on the issue of priority, and not the time of c¡e¿tion of the security. se€ ss.
Property SeÆurity Act, C.C.S.M. 1987, c.P35.
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In the event of liquidation, unregistered charges are void against the interest of
unsecured creditors.ez This implies that upon liquidation and subject

to

registered

charges and charges not requiring registration, unsecured creditors are entitled to share

rateably with unregistered chargees. By virtue of this section registrable but unregistered
charges

will be treated

as

if

they were not created.e3

With regard to judgment creditors, they obtain a charge on the

assets

of

the

company once the sheriff seizes the assets pursuant to a writ of fieri facias.% Equally,

the execution credito¡ obtains a charge on a debt owed to the company the moment a
garnishee order nisi is served on the company's debtor. Assuming the company has
created a floating charge over its assets, the execution credito¡ has priority to a holde¡

of a floating charge if the latter did not register his charge. This is so even though the
floating charge crystallizes before the completion of execution, so long as the charge was
not registered.es

5.4. TIIE FLOATING CHARGE AND IJ¡{INCORPORATED BUSINF.SS.
Despite the importance of the floating charge in credit transactions, it is rather
su¡prising that an unincorporated business cannot avail itself of this form of security. In

92.

s.197(i) of the Companies Act.

93.

Penlington, Com¡anv law, supra note 6 at 530.

94.

Slater v. Pinder (1871), L.R. 6 Exch. 228 at236, per Martin B., affirmed (1872) L.R. 7 Exch.

95.

95.
As has be€n stâted above the floâti¡g charge will have priority if the charge crystallizes before
the completion of execution provided thât the charge was registered. Pennington, Companv Law, supra at
531.
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principle, there does not seem to be any valid rationale why the floating charge should
continue to be the exclusive presewe of incorporated business. The present limitation is

a consequence of the Bills of Sale Act and the Bankruptcy Act.e6 Under the present
regime both banks and some financiers require sole traders to incorporate to enable such

traders to give the secured party floating and fixed charges on after-acquired goods.eT

This requirement, inter a/iø, unnecessarily increases the numbe¡ of companies on the
register. Added to this, in Nigeria, is the prohibitive cost of incorporation. This is one

of the areas where the charge created under the personal property security laws
A¡ticle

t

and

has an advantage over the conventional English floating charge, as the former

enables unincorporated businesses to give security

to a financier over their personal

property, both present and future, in the same way as companies.es
The requirement of incorporation as a condition precedent to obtaining a floating
charge by unincorporated business is indefensibly discriminatory. The present state of the

law encourages a situation whereby businesses are incorporated for the sole purpose of
borrowing against a floating charge.ee This situation may create problems for debtors
in ¡elation to taxation and other administ¡ative burdens, which are inherent in companies.

The requirement of book-keeping, financial statements, and publicity of accounts may

96. Abel, "Has Article 9 Scuttle the Floating Charge?" in J. Ziegel and M, Forster (eds.), Aspects
of comoarative commercial l-aw (Montreål: McGill university; New York: oceana publication, Dobbs
Ferry, 1968)at389. Se€ also the provision of s.10 of theBillsof SalaLaw, c.27, Laws of Bendel State,
Nigeria, 1978.
9'7,

S. Sealy, Cases and Materials on Companv l-aw (London & Edinburgh: Butterworths, 1989) at

369.

98.
99.

G. Hammond, Personal Property (AucktaDd: Oxford University prqss, 1990) at 299.
This is one of the limitations of Nigerian laws on secured lending.
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be too heavy on small businesses.rm These burdens may appeår unjust to small
unincorporated businesses.

In defence of the present

state

of the law, it is contended that the floating charge

thrives on the ability of the creditors to monitor the debtor so as to prevent the debtor

from dissipating the
cost

assets and rendering

their security valueless and unrealizable. The

of monitoring could be high and the small size of the loans usually required by

unincorporated business may make monitoring them very uneconomical. Even when

monitoring

is

possible, the absence

of proper

book-keeping and accounting by

unincorporated business makes

it difficult to monitor. Further, it

expect that security interests

in future assets will play a

mobilization

appears un¡ealistic to

substantial ¡ole

in

the

of credit when offered by a non-corporate debtor, as the means of

supervision avaiiable to the creditor are flimsy.lor

No matter the force of any argument to the contrary, the flexibility of the floating
charge makes

it

a potentially useful security device for unincorporated business. In

Nigeria, apart from the limitations imposed by the Bills of

SaJe

Law, the difficulty of

complying with the Act that protects illiterate personsrø will also be considered when

100.

See also sections 331-356 of the Nigerian Companies Act, which require companies to keep
accurate accounting records and to file annual financial siâtements and, in some cases audited âccounts,
in the prescribed form with the Corporate Affairs Comnission. These points were aptly demonstrated in
J. Weisman, "Floating Charges; Recetrt Developments Under Is¡aeli l-aw" supra, note 7 at 2 02-203, wherø
the author stated the various views on whether unincorporated business should be allowed the benefit of
a floating charge in Israel. Weisman's analysis of some of the ârguments in Israel with regard to this issue
will apply with equal force to the Nigerian situation.

101.
102.

Weisman, ibid.,203-204.

Illiterates' Protection Act c.83 Iåws ofthe Federation of Nigeria. This Act has been conside¡ed

in châpter

1.
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advocating that unincorporated businesses should utilise the floating charge. one of the

ways to avoid the problem of the llliterates, protection Äct is to make

it

easier to

incorporate companies, or prevent the Act from applying to corporate lende¡s. This will
enable small businesses to utilize the floating charge. It has been observed that there is

no basis for requiring small fi¡ms to incorporate as a condition for obtaining a floating
charge, for "the link between the floating charge and incorporation was never created as

a matter of policy. The whole thing was a historical accident"r03

103.

L. Sealy, Company I-aw and Commercial Realitv (.ondon: Sweet & Maxwell; Cent¡e For
Commercial I-aw Studies, 1984) at 63. It should be noted that New Zealand has abolished its law that
required the incorporation of business as a prere4uisite for taking a floating charge. Moreover, some of
the repealed Canadian provincial Bills of Sale Laws permitted I chattel mortgage covering after-acquired
goods, enabling future inventory to be covered by a bill of sale provided that there is proper and ade4uate
description, and there would be no need for a fresh bill of sale when new inventory comes into stock, This
made it possible for unincorporated business to give a floating charge otr ta[gible pefsonal property. The
same purpose can also be achieved by utilising section 427 of the Ba¡k Act, 1991 (which was section 178
of the Bank Act, R.S.C. 1985, C. B-1 (formerly, s.88of the Bank Act, Srar. Cåû. 1967, c.g,l). See Gower
& Goode, "Is Article 9 of the Uniform Commercial Code Exportable? An English Reaction.' n Ziegel &
Forster eds. Aspects of Comparative Comme¡cial [-aw, supra note l1l at 305-306.
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Chapter 6.

THE MODEL LEGA,L REGIME ON PERSONAL PROPERTY SECTruTY.
6.1. INTRODUCTION.
Separate treatment

of the various forms of security by the law does not p¡omote

the commercial essence of secu¡ed transactions. This is partly because the law as
stands in Nigeria and some common law jurisdictions offends the very objective of a
and
as

it

fair

just system, which requires that like transactions should be t¡eated alike.t The law

it is treåts similar transactions differently with varying consequences. The differential

treatment by the law of the various security devices was thought necessary at the dawn

of industrialisation when some of the security inte¡ests evolved and the courts had to
grapple with their intricacies. Unfortunately, the law continues to adhere to measures
devised

in the i9th

century which are obsolete

in the light of

present commercial

realities.

In the early 1940s the United

States

of America recognised the severe limitations

of the existing comme¡cial laws. The need to unify the commercial laws in the various
states was

felt, and the result was the model Uniform Commercial Code.2 The single

most significant and highly acclaimed aspect of the uniform code is Article 9, which
covers secured financing transactions in personal property. The reporters of Article 9

1.

of

A. Diamond, "The Reform of the Iaw of Security Intere,sts' (1989), Cuffent Leg. probs. 231 at

238.

2.

The American Law Institute (AII) and the National Confe¡ence of Commissione¡s on Uniform
State lsgislation (NCCUSL) sponsored a joint project for the rev.ision and modernization of the many
preexisti¡g or model acts on comme¡cial law. The first official ve¡sion of the code appeared in 1952,

the code recognised e¿rly that there was no

bewildering array

of

legal o¡ comme¡cial justification for

the

security devices and the laws that regulate them, and a new

approach was required.3

The d¡afters

of Article 9

realised that the taking

irrespective of the form, serves the same purpose

of

security

in

property,

- to secure payment or performance

of an obligation. It thus became unnecessary to continue to ¡etain the old laws which
characterised secudty interests and the ¡esultant rules and doctrines that went with them.
The characterisation of the various security devices was aba¡doned and replaced with the

generic concept

of a "security

agreement" that creâtes

a

"security interest.',a The

hitherto elaborate structure of technical limitations was rejected. A secured party is no

longer bothered

by the

complicated choice between conditional sale and chattel

mofigages, trust receipts and factors' lien, etc. No¡ is the counsel fo¡ the prospective
secured party any more required to scheme for a

virile security device

as against a feeble

one, or to avoid foreseeable traps in the statute by inventing a new security device. Any
transfer of property for purposes of security, some sales of accounts, contract rights and
chattel paper are done under Article 9 regime and are subject to its rules.5

Article 9 stipulates that every consensual security interest, irrespective of the
nature

of its creation and its characterisation, is governed by a single set of rules

3.

-

The independent reporters of this section of the code, P¡ofesso¡s Grant Gitmo¡e a¡d Allison
Dunharn, working independently of each other, realised the need for a restructuring of this aspeÆt of the
law. The chief reporter of the code, Professor Karl Llewellyn, had also re¿ched this conclusion
independently. see G, Gilmore, securitv Interests in personal property (Boston: Little, Brown & co,, 1965)
at 290, footnote 20 and accompanying text.

4.

see

5.

G. Gilmore, supra note3 at 333,

Ucc

9-105(Ð (i) and UCC 1-201(37).
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covering the creation, registration, priority, a:rd enforcement of security interests - except

where the nature of the collateral o¡ its functional context justify separate treâtment.6

The rationalisation and codification

of this aspect of

commercial law enhances

predictability in commercial transactions. This benefit is one ofthe appealing features of

A¡ticle

9.7

Moreover, Article 9 makes detailed provisions for the determination of priorities

in security interests. with

these sophisticated rules of priorities, an end is put to the

difficuit and, sometimes, bewildering priority rules that we¡e evolved by courts over

a

period of time. The problem with judicially evolved priority rules is that they are often
¡ooted in propeÍy law which does not account for comme¡cial re¿lities and necessities.s

This was a greåt departure from the pre-Afticle 9 regime, which could only resolve
priority situations in which conflicting security interests existed in the same collateral by
tracing the locus of legal title. The method of resolving conflicting priority claims before

the Act was developed in the context of a simple economy that did not witness the
enofmous amount of credit being granted today and the various ways

of securing

the

credit. The wide gap between the effectiveness of the old priority rules and the present
comme¡cial practices made it necessary for Article 9 to abandon the otd rules.e
Canada was the first country to recognise the advantages of Article 9 and adopted

6.

I. Ziegel, "The Canadian Personal

7.

See

8.

R. Goode, "The Modemisation of Personal Property Security l-aw', (1984),

Property Security Legislation,, (1986), L,M.

9'
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at 162.

R. Gordon, "Crirical Legal Histories' (1984) 36 Sran. L.R. 5't at 78-79.

at 240.

5-5.

C.L.e.

R. Mc]-aren, Personal Propertv Security:

1OO

Låw e.R. 234

A¡ Introductory A¡alysis Cforonto: Carswell, 1992)

at
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it early

enough for provincial needs. The province of ontario blazed the trail when

recognised that Article 9 offe¡ed a workable solutions to

the chaotic

it

state of the legal

regime on personal property security. The draft Ont¿rio Personal property Security Act
was made

in

1967

.to Although the Onta¡io Act was

based on the fundamental concept

of Article 9, it departed from it f¡om the point of details, and was actually the first
jurisdiction to int¡oduce a novel form of computer registration oriented towards "notice

filing."rt Another distinguishing

feature of the Canadian provincial personal property

Security Acts is the simplicity of the drafting style and their cohe¡ence.

Manitoba was the first Westem Canadian province to adopt personal property
security legislation based on Article 9. The Act was enacted in 1973 but did not become

effective until 1978.

A

new Act has been enacted

in

Manitoba and

is

awaiting

proclamation. Alberta, Saskatchewan, British Cotumbia and the yukon Territory have
a-ll enacted their personal

property security laws. In addition to Nev/ Brunswick and the

Northwest Teritories, which have introduced legislation in this regard, other Maritime
provinces and Quebec are also considering the possibility of legislation along the line of

A¡ticle 9. This chapter focuses on the scope and main features of the new scheme.rz

i0. Although the draft was made in i967, most of the Act did not come hto force until 1976. The
Act has been ¡evised and the current Act came into fo¡ce on October 9, 1991.
11.
at 686t

f2.

J. Ziegel, "The New Provincial Chattel Serurity I:w Regimes. (1990), 70 Can. Bar Rev. 681
Ziegel, 'The D¡aft Ontario Personal Property Security Act" (1966), 44 Can. Bar Rev. 104.

l.

Discussion on this topic

will centre around the Canadian Personal Property Security Acts with
will be made to the parent codo - A¡ticle 9 - and to other

emphasis on the Alberta Act. Regular references
provinces i¡ Canada , where the need arises.
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6.2(a). SCOPE OF TIIE PERSONAL PROPERTY SECURTTY ACT.

A ¡emarkable fe¿ture of the model legal regime on personal property security is
the emphasis on the substance of the transaction as against the form, which was the
determining factor under the pre-Act regime. The Àct applies to every transaction that

in

substance creåtes a "security interest"r3 without regard to its

form and without regard

to the person who has title to the collateral. ra One of the practical consequences of the
substânce test can be appreciated

by reference to the pre-Act law which differentiated

between legal and equitable mofgages. In the dete¡mination of the competing priorities

of the respective secured parties recourse will no longer be had to the contest between
persons with legal and equitable interests or to examining the source

interests. The secured parties are now subject

of the security

to the same rules of

priority,

notwithstanding the form of security that the secured party procured or the nature of the

13.
(Ð

'Security interest" is deh¡red

as:

an interest i¡ goods, chattel paper, a security, a document of title, an instrument, motrey or an
intsngible that secules payment or performance of an obligation, other than the inte¡est ofa seller
who has shipped goods to a buyer under a negotiable bill of lading or its equivâlent to the order
of the seller or to the order of the agent of the seller unless the parties have otherwise evidenced
an intention to create or provide for a security interest in the goods, and

(ii) the interest of

(a)
(b)
(c)

a t¡ansfe¡ee arising from the transfer of an account or a transfer of chatter paper,
a person who delivers goods to another under a comme¡cial consignment, ard
a lesso¡ under a lease for a term of more than one year,
whethe¡ or not the interest se€utes payment or performa¡ce of the obligation.
See

14.

s.l(lxqÐ of

the PPSA, S.A. 1988, c. P-405 @ereâfter Alta. Act).

Ibid., s.3(1)(a). Note that s.3(1)þ) conøins examples (which is not exlaustive) of a range of

standard secured financing transactions in their old forms which are now governed by the Act. However,
a notable realist approach to the reform effort is the invention of new defi¡ed terms a¡d the abandonment
of the old ones like mortgages, charges, etc.
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interest.15 This has swept away the pre-Act judicially evolved rules of priority, which

were, in most cases, ad hoc, and which paid little attention to the commercial potcy
behind secu¡ed fansactions.

All

that a secured party is entitled to in the debtor's collateral is a security

interest, which is an interest in all forms of personal propefiy that secures payment or
performance of an obligation. This is a significant departure from the old regime where

in conditional sales and hire purchase agreements the default of the buyer or hirer gives
the secured party more than a security interest in

the property. This arises from

the

exercise of the power to repossess the goods and the absence of any legal obligation on

the pafi of the se¡ured

paÍy to account fo¡ the extra profit it

makes to the defaulting

party. unde¡ the substance test, some of the disguised security interests have

been

brought within the regulatory framework of the Act. An important example in this regard

is finance leases, which haditionally were not regarded as se¡ured transactions. The
comme¡cial essence of the various types of leases (especially equipment leases) is to
enable the lessee to have the incidents of ownership and to place the lessor in the position

of a financie¡. It implies that the economic aim of a finance lease and its "substance" is
to provide for the secured financing of the purchasing of the equipment. As the substance

of the traxsaction is the acid test for determining whether a pârticular arrangement is a
secured transaction, finance leases were brought unde¡ the regulation of the

15.

Àct, despite

R,C. Cuming, "The Scope of the Alberfa Personal property Security Act' in An Introcluction to
(Alberta Law Review, Book Series, 1990) at 19.
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the fact that title to the goods never passed under the transaction to the lessee.ló

The use of the substance test to distinguish security leases from true leaseslt
under the Alberta Act is preferred to the intention test used in the present Manitoba
Act.

r8

Howeve¡,

it

seems that the ultimate results unde¡ the two tests

will be the

same. le

The substånce test that is applied to determine the true nature of a finance lease
is also employed to ascertain the nature ofa commercial consignment.

Ifin

substance the

latter transaction is found to be a secured financing scheme rather than an

agency

relationship, then the transaction will be regulated as a secured transaction under the Act
and

will be subject to, along with other stipulations of the Act, the default rights

remedies provisions. on the othe¡ hand,
an agent, other provisions of the Act

if

and

the transaction is that between a principal and

will apply to the true consignment but the default

rights and ¡emedies of the parties will be regulated by the common law.20 According

to section 1(1)(g) of the Act, a

commercial consignment does not extend

to

any

agreement under which goods are delivered to an auctioneer for sale or to a consignee

16. R. C. Cuming, ibid., at 2O-Z!. But true leases for more than one year which do not creste secured
party-debtor relationship are exempted from the provisions of the Act that regulate the rights of secure¡l
parties and debtors iu the event of the default of the debtor. Se€ ss.3(2) aud 55, Alta. Act.
77.

For a discussion of the distinction between security leases a¡d true leâses, see R.C. Cuning,
"True Leases and Security Iæases under the Canadian personal property security Acts,, (lgg}-g3),7
C.B.L.J.251.

18. s.2(a)(ii) PPSA, C.C.S.M. 1987, c.P35 (hereafter refered to as Man. Act). The Dew Manitoba
Act, which awaiting proclamation, adopts the substance test.
19. R. Cuming & R. Wood, Albe a Personat property Seçurity Acl Handbook fToronto. Calsarv.
Vancouve¡: Carswell, 1990) ar 32.
20.

See section 3(2) y'dta. Act. see also

B. colburn, "consignment sales and the personal property

Security Act" (1981-82), 6 C.B.L.J. 40 at 51-63.
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for sale, lease o¡ other disposition if it is generally known to the creditors of
consignee that he is in the business of selling or leasing goods of others.

the

what constitutes

general knowledge of a consignee's business that may suffice to exclude a transaction

from the Act's regulation is unclear. It seems that this "knowledge" test may lead to
uncertainty in the Act because

it

depends on factual considerations.

The Act has also altered the traditional features of the floating charge. As no
regard is paid to the nature of the title held by the secured party,

it

seems that the

Act

has swept away the accumulated leaming on floating charge. Although the floating charge

is still recognised as a security device under the Act2r it now creates a form of fixed
charge called a security interest in the debtor's property. For the purposes of priority,
recourse

will no longer be had to the time of crystallizatio n.22 The question may

be asked

if

the new regime has scuttled the floating charge,23 and

then

if this is so whethe¡

the present position is justified. Professor Ziegel argues that there are justifications for

the scuttling of the floating charge under the Acts.ø He is

of the opinion that in

canadia¡ law the demarcation between a fixed security interest and a floating charge is
infinitesimal, and that it would be unwise to continue with the uncertain

strate

of the law

in this area. Fu¡ther, the employment of the floating charge to cover circulating

21.

assets

s.2(a)(i), Man. Act.

22.

R. Cuming, "The Scope of the Alberta Personal Property Se4urity
Personal Propertv Security Act of Alberta, zupra note 15 at 19.

Act" in Introduction to the

23.

See A. Abel, "Has A¡ticle 9 Scuttled the Floating Charge?. i_o J. Ziegel and W. Forster (eds.)
AsI)ects of Comparative Corrunercial I-aw (Montreal: McGill University; New York: Oceana Publications;
Dobbs Ferry, 1968) at 426.

24.

I.

Ziegel, "The New Provincial Chattel Security Regimes' supta, note

1l ar7ß.
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under English law has been met

in canada by utitising a wholesale conditional

sale

agreement and s.427 of the Bank Act security. However, as against the English floating
charge these security devices have fixed interests.2s

Agun, Ziegel contends that the functional advantage of a floating charge can be
met by utilising other security techniques. In any event even the avowed merits of the

floating charge are hamstrung by the various restrictions imposed by secured parties on

the debtor's autonomy to deal with the collateral. Expanding on this argument, he
observed:

Even if it is true that the floating charge holder cannot intervene in the conduct
of the debtor's business before crystallization, it is not a meaningful ¡estriction.
What difference does it make to a debtor whethe¡ a breach of the agreement leads
to instânt reprisal or whethe¡ imposition of sanction must be preceded by
crystallization of the charge.26

In conclusion, P¡ofesso¡ Ziegei noted that the rejection of the floating charge has
not had any practical impact on the effectiveness of the Acts, and maintained that there

is no need to allow the relationship between secured and unsecured creditors to depend
on the accident of characterization.2T

In his report on the ¡eview of security interests in personal property, professor
Diamond noted that, although the floating charge should continue to be retained under
the recommendation for a new Act, its incidents

will be regulated by the proposed law

25.

lbid, But Professor Ziegel conceded that conditional sale agreements fall i¡to a separate category
ofthe seller's retention of title. This is e4ually applicable to the fixed interests obtâined in a chattel
mortgage on inventory and a security assignment of book debts.
because

26.

Ibid.,

^t

714.

. Ibid., 715. The opinion is also held that the elimination of the floating charge from the present
Acts can bejustihed on the ground that the floati¡g charge is a fragile and vul¡erable form of security.
See R. Wood, " The Floating Charge in Canada" (1989), 27 y'.Its. L, Rev. 199.
27
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along the line of Article 9. According to his report:

Under the new scheme, the essence of what is now refer¡ed to as a floating
charge would be preserved. The security âgreêment, whether expressly or by
using the term 'floating charge', would permit the debtor to dispose of the
prope¡ty in the ordinary course of business and would attach to after-acquired
p¡operty which falls within the description of the property in the agreement.
Perfection in accordance with the new scheme will be required, which means
filing in the new register of security interests. For the purposes of priorities the
important date would be the date of filing and the notion of crystallisation would
lose all o¡ most of its importance.2s
But doubts have been raised as to the commercial wisdom of allowing a floating
charge under the new regime to have priority from the date of registration of the charge.

The doubts stem f¡om the fact that to permit the floating chargee,s priority to commence

from the date of registration or perfection would place the debtor unde¡ the control of
the floating chargee, ard prevent the debtor from having other sources of finance.2e
However, one of the ways that the potential for abuse of the floating charge under the

Acts (which should properly be referred to as the 'floating lien'

in

American

jurisprudence) can be avoided is to resoÍ to purchase money security interests.3o The

super-priority given to purchase money security interests can be justified on policy
grounds. The holder of purchase money security interests adds new assets to the stock

28,

A.L.

Diamond,

Department of Trade and hdustry,

HMSO (1989) ât 84-85. The question may be asked whether crystâllisation may still be relevant between
a floating charge under the Act and the non-Act se.curity itrterests, for example, siatutory liens.

29. P. Coogan & J. Bok, "The Impact of Article 9 of the Uniform Commercial Code on Corporate
Indenture" (i959), 69 Yale L.J, 257 at 258. It is also argued that to âlter the traditionât incidents of the
floating charge will enable long-standing institutional credito¡s like banks to have a proprietary monopoly
over the assets of the debtor company to the detriments of the company's other creditors. But it se€ms that
Article 9 must have conside¡ed this possibility. see M. Bridge, "Form, substance and I¡novation in
Personal Property Security Law" (1992),l.B.L. 1 at 12-13.
30.

G. Gilmore, "The Purchase Money Priority" (1963), Harv. L. Rev, 1333 at 1336-37.
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of the debtor a¡d there is no defensible reâson to prevent him from having priority to
the secured credito¡.3l But the use of a purchase money security interest is limited to
the financing of new assets.

It

cannot be employed to help a debtor who is in need

of

ready cash for other purposes of the business such as the payment of rents and wages.

(b). DEEMED SECTJRITY INTERESTS.
In keeping with the pragmatic approach of Article 9 and the Canadian Acts, some
transactions which

do not creâte security interests have been brought within

the

regulatory regime of the Act.32 The rationale for the new approach is to avoid the
possibility of those who are not the true owners of property to appear as if they have title
to the property and de¡eive innocent purchasers into entering transactions with them. To

p¡event this potential for fraud

it

was thought necessary to give public notice of the

lesso¡'s or consignor's interest in the property. The present arrangement is in conformity

with the requirement in the common law provinces in Canada that holders of

a

proprietary interest under a security device should give public notice of thât inte¡est so
that third parties are not deceived.33

31.

The New South Wales proposed personal property security law does not make any provisions for

the purchase money security interest. The law reform commission was ofthe view tbat the regime proposed
has provisions which apply to floathg charges and to after-acquired property. These security interests, to

them, âre the most common forms of trânsactions which create purchase money securities. See the I¡w
Reform com¡nission of New south wales, Discussion Paper 28, Personal property Securities, at 75.

32.

Section 3(2) Alta. Act provides:
subie¿t to sections 4 and 55, this Act applies to a transfer of account or chattel paper, a lease for

a term of more than one year and a comme¡cial consig¡ment, notwithstanding that the transfer,
lease or consignment does not secure payment or performance of an obligation.

33.

R.C, Cuming, "The Scope of the AÌberta Personal Property Act,,

Personal Prope¡tv Security Act of Alberta, supra, note 15 at 24.

ir
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The Act extends its application to a lease for a term of more tha¡ one year and
commercial consignments. The Act has limited application to true leases for mo¡e than
one year. A commercial lease
possession

will

come within the Act

if

the lessee is likely to be in

of the leased goods for mo¡e than one yei[. But if the lessor is not regularly

involved in the business of leasing goods, or if there is a lease of household fumishings
or appliances as part of a lease of land and the goods are merely incidental to the use and
enjoyment of the land, the Act will be excluded.s

A commercial consignment is one where both the consignor and the consignee are
engaged

in the business of

dealing

in

consignment of goods to an auctioneer

goods

of selling goods of the kind

consigned.3s Thus the

or the delivery of goods by a consumer to

consignment seller is outside the purview
business

of the kind

of the Act, as the consignor is not in

a

the

consigned.36

The model legal regime is designed to accommodate modern methods of business

financing. The scheme of the new Act permits the parties to fashion their security
agreement to meet their particular needs. An athactive aspect of the Act to a developing

economy that ¡elies on agriculture is the security interest creâted in crops and animals.
The Act enhances the availability of credit for agricultural producers by allowing them

to give security interests in their crops and animals. Also, creditors may take purchase

34.
35,

Se€ s.1(1Xy). Se.e also Cuming,

See generally, ss. 1(1)(g)
"a lease for more than one year. "

&

ibid., at25.

1(1)(y) Alta. Act for the dehnition of .commercial consignment' ând

36. R.C. Cuming, "The Scope of the Alberûa Pe¡sonal property Security Act,, supre, note 15 at 25,
Note that the same reasoning will apply to the transfer of account.
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money security interests in crops o¡ animals for loans or c¡edit given to acquire seed,

insecticides, herbicides, ferfrlizer, animal feeds, hormones, and drugs. The¡e is
comprehensive provisions

for the registration, in the land registry, of the

security

interests in crops.37

Unde¡ the existing regime in Nigeria and some other jurisdictions, the rights of
the secured party and the debtor in the event of default by the latter depend on the nature

of the security agreement and the terms of the contract. However, the new regime
proceeds from the reasoning that all secured Íansactions are intended to serve the same

purpose. This is in addition to the fact that debtors do not often have the bargaining

power to stipulate favourable contractual terms applicable to default. Thus the new Act
prescribes a uniform system for the regulation of default rights and remedies which are
equitable and consistent in the enforcement of security inte¡ests.38

6.3. ÄTTACHMENT.
"Attâchment" is one of the essential feåtures of an effective security interest under
the Act. The occur¡ence of attachment implies that all the requirements necessary for the

c¡eation of a security interest have been met. Attachment determines the time that the

debto¡'s right in the collateral a¡e ¡estricted and affe¡ted by the right of the secured

1(l)ft),

37.

See generally, sections

38.

See Part 5 of the Alta. Act (sections 55-71). See also J. Ziegel, B, Geva, and R. Cuming,
ial and Consumer Transâctions (foronto: Emond Montgomery publications Ltd., 1990) at 970-

12(3), l3(2)(a), 34(9\, 37 and 49, AIra. Act.
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pa¡ty.3e For a security interest to attach, value must have been given, the debtor must
have rights
possession

in the collateral and either the secured pafy or his agent must

of the collateral, or the debtor must have

signed

a security

obtain

agreement

containing a description of the collateral suffrcient to identify it.ao

It appeats that a security interest will attach when the parties execute the security
agre€ment. Section 12(1) of the Albe¡ta Act is cle¿r on this point; although the parties
may agree to delay the time of attachment. This provision is a departure from s.12(1)

of

the existing Manitoba Act, which requires that the time for attachment is when the parties

intend the interest to attach. Thejudiciat view of provisions similar to that of the present
Manitoba Act is that, in the absence of a contrary intention in the security agreement,
the interest will be presumed to attach upon the execution of the security agreement.al

The clea¡ wording

of

section 12

of

the Albe¡ta Act and the omission

of the

word

"intention" implies that the attachment cannot take place prior to the execution of the
security agreement.a2

The requirement that value be given for there to be attachment is a major

39.

R. Mclaren, Personal Prooerty Security: An Introductory A¡ralvsis , s\pra, r]oteg atZ-2. It should
be pointed out that attachment is different from "perfection" which is another term used in the Act. Upon
the attåiûnent of perfection the rights of the secured party
relation to third parties' i¡terests ir the
collateral are defured, Se¿ Mclaren, ibid.

in

40.

See ss. 12 Alta. Act and 10 & 12, Man. Act. For a thorough analysis of the ingreclients of
âttâchment, see R. Goode, lÆsal Problems of Credit and Seauritv (t ondon: Sweet & Maxwell; Centre for
Commercial Law Studies, 1988) at 28.

41.

See Sperrv Inc. v. C.I.B.C. (19E5), 17 D.L.R. 236 (Ont. C.A.)., Euroclean Canada Inc, v. Forest
Glade Invesrments Ltd. (1985), 16 D.L.R. 289 (Ont. C.A.). See also T.J. Hunter, "certainty or Faimess -

The Interpretation

42.

of 'Attachmeqt'in the PPSA" (1983), 9 C.B.L.J. 1ii.

R. Mclaren, Personal ProÞertv Securitv Act:

A¡

Introductory A¡alysis supra, note 9 at 2-3.
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prerequisite. Value means any consideration sufficient to support a simple contmct and

includes an antecedent debt.43 The inclusion of a¡tecedent debt to constitute value
should be contrasted with section 1 of the present Manitoba Act which defines ,'value,'
as "any consideration sufficient to support a simple contract. " This definition leaves open

the debate in the general law of cont¡act whether past consideration suffices to constitute

a contract and whether an antecedent debt could be taken as value to enable a security
interest to attach.ø

6.4(a). PERFECTION4s
This is another important concept under the new scheme. It is a te¡m employed
to define the time when the holde¡ of a se{urity interest has obtained the greatest bundle

of rights unde¡ the statute with respect to the collateral.a6 The importance of perfection
unde¡ the Act is manifest when the priority rules on competing claims

in the same

collateral are considered. upon perfection, the rights of the secured party to the collateral
are no longer restricted to the interest of the debto¡ but to the rights of other third parties

in the collate¡al.
However, perfection does not imply that

a

secured party has obtained an

43.

Section

44.

R. McLaren, Personal Pronertv Se¿uritv: An Introductorv A¡alvsis, suprâ, note 9 at 2-4.

l(lxtt),

Alta. Act.
See also

Aericultural credit of sask. v. Pettyioh¡ (1991), 2 w.w.R. 689 (sask. c.A.); Grel¡vest I-essine Inc. v.
c.I.B.c. (i991), i P.P.S.A.C. (2d) 264 (Ont. Gen. Div.).

45.

This term originated i¡ American ban-kruptcy law. "Pe¡fection" denoted the ability to withstand
attack by unsecured creditors and the debtor's trusteê in ba¡líuptcy. Se€ R. Cuming & R. Woocl,
À!þg¡!a
supra, note 19 at 113.

46,

R. Mcl:ren, Personal P¡ope¡tv Security: A¡ lntroductory A¡alvsis, supra, note 9 at 3-3,
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unimpeachable claim f¡ee from other competing interests; nor is perfection synonymous

with priority rules.aT Perfection is primarily concerned with ensuring that maximum
efficacy

is given to the

security interest.

An

unperfected security interest

subordinated to other perfected security interests and to the interests

will

be

of creditors who

cause the collateral to be seized under legal process, buyers without notice, and a

debtor's trustee in bankruptcy or a court appointed receiver.as

A security interest is perfected when it

has attached and

all

steps required for

perfection under the Act have been completed, irrespective of the order of occurence.ae

The method of perfection will depend on the nature or classiflrcation of the collateral.
Pe¡fection by registration is allowed for all kinds of collateral. Some collateral may be

also be perfected by possession, for example, goods, securities, and negotiable
instruments. Some collateral

in

certain circumstances

is

susceptible

to

tempo¡ary

perfection, which means that within a grace period the security interest, although not
actually perfected, is deemed by law to be perfected.
One of the notable advantages of the new regime is the novel system ofperfecting

security interests. As against the new regime, there are several limitations

to

the

registration scheme under the present system of instrument regishation in Nigeria. with
the exception of a floating charge,

it is impracticable to register a security interest

that

is of a constantly changing nature. until the security agreement is executed the secured

47.

R. Mclaren, ibid. Registration and perfection are different concepts under the Act. Registrâtion
is one of the several methods of perfecting a security intere-st.

48.

Se€ s.20,

49.

Section 19 Altå. Act.

AÌta. Act.
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party cannot register his proposed security interest. Further, the security agreement may
contain provisions that

it is not in the interest of the parties to be made public. Added

to these problems is the administrative inconvenience to the registry personnel caused by

lengthy security agreements.50

The new registration system of security interests does not adopt the rule that
registration is a notice of the contents of the registered instrument in the public registry

to the whole wor1d.51 Unde¡ the present Nofh American regime, registration does not
require the security agreement itself to be filed.52

All

that is required is the filing of

a notice known as a "financing statement", which shows that a debtor may have created

or may create in the future a security interest in favou¡ of the credito¡ over property of
a particulff type. With this method, precise description of the property o¡ collateral is

not necessary.53
The benefit of "notice filing" is that it can be made befo¡e the security agre€ment
between the parties is entered into or before the transaction is completed, and the frling

will cove¡ all

transactions between the parties entered into during the currency

of the

registration. The flexibility of this system allows a single filing to cove¡ a number of
transactions between the parties

to the security agreement(s). This scheme saves the

50. See United Kingdom,
5.7.49 ("Crowther Committe€ Report"). See also Discussion Paper,
Blueprint for Reform (Queensland and Victoria I-aw Reform Commission
51.

Cmnd 4596 (1971), para.

,

1992) at 22,

A. Diamond, "The Reform of the I-aw of Security Interests,', supra, note 1 at 245.

52.

Contrast this with the requirement of the registration of company charges and registration under
the Bills of Sale I-aws.

53.
note

I

Section 43 Alta Act. Se€ also A. Diamond, "The Reform of the

at 246.

Iåw on Security Interests., supra,
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secured party the trouble

of having to effect new registration whenever the parties enter

into a subsequent t¡ansaction. In the area of sales, where retention of title clauses is
common,

it wili

be unnecessary to file each sale contract, as one filing

will cover all

future sales between the parties, provided the collateral description is adequate to cover
future

sales,5a

In relation to priorities between

competing interests

in the same collateral,

generally, the first to perfect wins. This simplifies the problems inherent in the present

registration of company charges in England and Nigeria. The rule that a registration
effected within 90 days of executing the security agreement is valid a¡rd effective against

a subsequently created interest, but which is registered first, does not promote facility
and simplicity - which a¡e some of the features that enhance secured transactions. This

is apart from other issues such as the question of notice and the nature of security
inte¡est.55

The financing stâtement needs to indicâte only the name and address of the debtor
and the secured party in addition to a description of the collate¡al encumbered or that

will

be encumbered in the future. Fo¡ a future cteditor, the registered information may appeâr

rather scanty and unhelpful in determining the c¡edit-worthiness of the debtor. To avoid
the potential for deceit by the debtor,

it is provided that the prospective secured party can

seek further information regarding financing statements from the secured c¡editors

54.

lbid., at 247 .

55.

Ibid.
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through the prospective debtor.só

It may

be difficult to ascertain the essence of notice

filing, since the party who

checks the file does not fa¡e better than a credito¡ who seeks information directly from
the debtor before he grants any credit. However,

it should

system is mainly a secured creditors' protection scheme

dete¡mines the priority

of

competing claims.

It

be realised that the new

filing

- generally, the date of filing

should, therefore, be noted that the

function of notice filing is not to give notice to the whole world of the existence of the
security interest.sT

In

addition to the simplification

of the system of

registration,

another justification for the paucity of information in the finâncing stâtement may be the

need to protect the privacy interest of the debtor and the secured financier, which is

highly valued in present day business transactions.

(b). PERFECTION BY POSSESSION.
Perfection can also be attained

by the possession of the collateral.ss The

underlying reason for this method of perfection is that by possessing the collateral,

56.

Section 18, Alta. Act. The secured party is under obligation to respond to the iaquiry from the
party with an interest in the property. But in the United States, the secured pa¡ty is not obliged to respond
to the enquiries from the prospective credito¡. It is argued by Baird that even if the secu¡ed c¡editor does
not resPond to the enquiries of the prospective creditor, and there is the danger of the debtor misleading
him in relation to the extent of his encumbe¡ed assets, these are not etrough for the enlârgement of the
information i¡ the financing statement. According to Baird, the presence or absence of security hterests
is not the determiaing factor fo¡ subsequent secured credito¡s to grant credit. Rather it is one of those
considerations on the general financial health of the debtor, and information regardhg this can be elicited
from the debtor. See D.G. Baird, "Notice Filing and the Problem of Ostensible ownership,, (1983), J.
Leg. Stud. 53 at 62.

57.

9 of the Uniform

58.

a

I. Davies, "The Reform of Pe¡sonal Property Se¡urity Law: Can A¡ticle
Comme¡cial Code Be a Precedent?' (f988), 37 I.C.L.Q. 465 at 4'79.

Section 24, Alta. Act. By virtue of this section, a security i¡te¡est in goods, chattel paper,
security, a negotiable document of title, an instrument and money can be perfected by possession.
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potential secured creditors will be put on notice that the creditor in possession has claims

on the collateral.se

It

may also be argued that, considering the natute of some of the

security interests subject to perfection by possession, to require perfection by registration

may destroy their negotiability and transferability.6o
The application of perfection by possession creates practical problems. The Act
does not define "possession" with regard to perfection, and this leads to difficulty in

distinguishing possession of the collateral f¡om "seizure" or repossession of the collateral

by the creditor. For instance, if the creditor did not register his security interest and on
rcalizing that the debtor is defaulting in his loan obligation seizes the collateral, does this
act constitute perfection by possession?6r To permit seizure as a form of perfection

result

in the problem of

remedy.62

If

will

ostensible ownership which the law has always sought to

the creditor seizes the goods shortly before the debtor goes into

bankruptcy the trustee

in bankruptcy may impugn this action as a case of fraudulent

preference.

The problem inherent in this method of perfection has been remedied by the

59. Steele J. in Re Darzinkas (1981), 132 D.L.R. (3d) 77 ar79. See also M. Catzmân et al,, Personal
Properly Securitv I-aw in Ontario (Toronto: Carswell Co. Ltd., 1976) at LZL; A. Carfagini, ,'Statutory
Re4uirements fo¡ Pe¡fection by Possession Under the Ontario Personal property Security Act" (1983), 7
C.8.L.1.234; f,,Q. Ç¡ming, "Personal Property Security Act: The New Kids on the Block" (1991), 19
C.B.L.J. 191 at 211.

60.

L

Davies, "The Reform of the Personal Property Security l¿ws: Can A¡ticle 9 of the United

States Uniform Commercial Code be a Precedent?

" supra, note 57 at 486.

61.

See A. Carfagini, 'Ståtutory Requirement for Perfection by Possession under the Ontario Personal
Property Security Act", supra, note 59 for a review of the cases on this point.

62.

D. Baird & T. Jackson, "Possession and Ownership: A:r Exami¡ation of the Scope of A¡ticle 9,,
(1983), 35 Stan, L. Rev. 175.
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Alberta Act, which provides that the affected security interest can only be perfected by
possession

if it is actually

held as collateral and not while it is held pursuant to a seizure

or repossession.ó3 By this provision, perfection by possession is effective
assumes possession

if

the creditor

of the collateral at the moment the security agreement comes into

effect - when there is attachment of the security interest. This legislative measure has put

to rest the ambiguity and problems created by the present Manitoba and the former
Ontario Act.e

However, the basic policy behind possessory serurity interest can be questioned.

As has been stated,

it is assumed that the possession of the collateral by

gives public notice of his interest in the collateral to future creditors. But

the creditor

it is doubtful

whether the sur¡ende¡ of possession by the debtor to the credito¡ amounts to some kind

of public record of the existence of security inte¡est.65 Further, the development of

63.

See s.24(1). To avoid any doubt on this provision, s.24(2) prohibits any constructive possession

by the secured party of collateral in the actuâl or appa¡ent possession or control of the debtof or the
debtor's agent.

64.

S.24 of the existing Maaitoba and tho former Ontario Act are similarly worded and provides:
Except as provided in section 26, possessiotr of the collateral by the secured party or on his behalf
by a person other than the debtor or the debtor's agent, perfeÆts a security inte¡est
(a) chattel paper; or
(b) goods; or
(c) instruments; or
(d) securities; or
(e) letters of credit and advices on credit; or
(f) negotiable document of title;
but subject to section 23, only during its actual holding as collateral.
The decision of the Ontario Division Court in Roval Trust Corp, of Canada v. No. 7 Honda Sales
Ltd. (1988), 40 B.L.R. 109 is in line with the AJberta provision. But this decision has been revised by s.22
of the new Ontario Act, S. O. 1989, c.16, which provides that in certâin specified security, "possession or
repossession of the collateral by the secured party... ", perfects the security interest. The new Manitoba Act
equally allows perfection by seizure or repossession. See also Siflon Credit Union v. Barber [1986], 4
W.W.R. 341 (Man. Q.B.).

i¡

65.

P. Coogan, "A¡ticle 9 - An Agenda for the Next Decade" (i978), 87 Yale L.J.

LO12

at L036.
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"paperless" instruments like electronic fund transfer has diminished the importance of
possession.ó6 Àdvocating the abolition of perfection by possession, Coogan stated:

[T]he distinctions based on 'possession' seem to be iosing their utility and should
be ¡econsidered with an eye to their abolition, especially in the provision for
public notice and the exemption from the statute of frauds. It would seem that the
purposes of giving notice are the sâme regardless of the nature of the collateral,
even though the amount of information that can be placed on public record and
the location of the record may vary. Future draftsmen may be able to devise a
single, comprehensive means of satisfying the public notice requirement.ó7

(c). TEMPORARY PERI'ECTION.
Ifperfection is effected by possession, comme¡cial necessity may demand that the
secured party should surrender the collate¡al to the debtor

for the purposes of sale o¡

repair. During this period there will be lapse in the perfection of the security interest,

but the law gives a period of gtace within which the security inte¡est is deemed to be
perfected. This

is referred to as

"temporary perfection.

"6s The

purpose

of

this

provision is to avoid the need for the registration of a financing statement during the
period that the collate¡al is temporarily surendered to the debtor so that it can be dealt
with.6e

Temporary perfection will equally be effective when there is inter-jurisdictional
movement of goods subject to a security interest. In this regard, the secured party is

66.

Ibid., at 1036-37.

67.

Ibid., 1049.

68.

Section 26 Alta. Act.

69.

p, Ç¡ming & R. lvood, Alberta Pe¡sonal Propertv Securitv Act Handbook

supra, note 19 at 142.
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given a grace period to perfect the security interest in collateral, which has moved from
one state or province to another. The security interest is deemed to be perfected during

the grace period.7o The same temporary perfection ruie applies to purchase-money
security interests?r and interests in proceeds from an original coliateral.T2

If the flrst-to-register-wins rule were to be applied to these provisions of the Act,
there would be injustice to secured parties - especially in cases where the collateral is
surreptitiously removed from one jurisdiction to another. Although the law avoids what
may appear as inequitable subordination of the rights of the secured party whenever any

of the acts that may necessitâte automatic temporary perfection occurs, it should be noted
that this protective measure is not absolute.73 In the case of sur¡ender of collate¡al for

the purpose of repairs, pursuant to s.26 of the Alberta Act,
secured party register its inte¡est before the surrender

is

it is advisable

that the

made.Ta

6.5(a). R"EGISTRATION PROBLEMS IJNDER THE ACT.

A

fundamental change

in the North American model regime is the method of

registering security interests. In terms of registration of a security interest, the Canadian
Acts are based on computerised registration. This innovation has enhanced facility and

'70.

Section 5(1), Alta. Act.

71.

s.22(1), Alta. Act.

72.

Ibid., s.28(3)

73.

But note that there is no temporary perfection as against a buyer or lessee of goods who acquires
the interest within the grace period without knowledge of the serurity intefest.

74.

R. Cuming &R, Wood, Albe¡ta Personal P¡ope¡ty Security Act Handbook, supra, note 19 at 143.
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simplicity of secu¡ed financing Íansactions. But computerised registration has its own
limitations; much

will

depend on how the computer

is programmed. An enor in

registration or se¿rch may lead to serious consequences fo¡ the secured parties. The
shortcomings of computerised registration are known to the provinces where they are
operational and some legislative measures have been put in place to minimise the losses.

A fìnancing

statement tendered

for filing should contain the name a¡d address of

the debtor and the secured party, and a description of the collateral.?s

If

the collate¡a1

is a "consumer good" or "equipment",?6 the description will not be sufficient unless it

is done by item or kind.?7 In other cases a general description of the collate¡al will
suff,rce. The description

of the collateral by "type" does not entail an exhaustive

description since notice filing anticþates the making of further enquiry by the prospective
secured party. The description of collateral by type is aimed at reducing the number of

investigations to be made by a searching party.?8 Notwithstanding the flexibility of this

provision, it has been argued that a "type or kind" description of collateral may require
giving a reasonable searcher such information about the generic nature of the collateral

75,

s.10 Ma¡. Act.

76.

"Consumer goods" and "equipment" a¡e defrned terms under the Acts.

77.

Sectio¡s 26-29 of the Alberta Pe¡sonal Property Security Regulatiofsbte how collateral should
be de¡cribed, the contents of serial numbe¡ description, and the description of proceeds.

78,

I. Davies, 'The Reform of Personal Property Security I¿ws: Can Article 9 of the United Stâtes
Uniform Commercial Code be a Precedent? ", supra, note 57 at 490. See also Touche Ross Ltd. v. !9y4!
Bank of Canada [1984], 3

259, per Tallis J.

"V.]V.R.

a¡

263-266.
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as could be useful to him.?e

Computer registration requires accu¡acy
registration. The difhculty here

in

the information tendered fo¡

is with debtor-name registration, which may be

incorrectly fed into the computer or misleading where the debtor adopts an alias. The Act
tries to remedy this situation by requiring the registration of the serial number of ce¡tain
collateral in addition to the debtor's name.8o With this method,
does not find any encumbrance on the register because

if

the searching party

of the wrong

name-search

criterion, the use of the collateral serial numbe¡ will provide a useful ancillary

search

result.
The debtor's name and collateral serial number are dual, not alternative, seffch

criteria, since the name has to be used in addition to the serial number. In Ford Credit
Canada

Ltd. v. Percival Mercur!¡ Sales Ltd.,8r the collateral was described by serial

number but the manner of identif,rcation of the debtor on the financing statement wâs so
defective as to be seriously misleading. However, the Court of Appeal of the province

of Saskatchewan held that the registration was nevertheless valid since a seffching party
had available the serial number which,

if

used as the sea¡ch criterion, would have

79,

Davies, ibid., at 492. Davies criticised the Court ofAppeal decision in Touche Ross Ltd. v. Roval
Bank of Canada, ibid., concemirg "type or kind" description as being too broad and contrary to the
legislative i¡tention.

80.

s.43(7), Alta. Act.

81.

[1984], 5 W.W.R. 714, affirmed [1986], 6 W.W.R. 569 (Sask. C.A.). The validity of this case

is highly suspect, sinca there are contrary decisions in some other provinces in Canada, See, for exanple,
Re Paouette [1993] 7 V/.V/.R. 749 (lJts. Q.B.); Todd Accentance Inc. v. Royal Bank of Canada Ii990],

105 A.R. 316 (Alta. Q.B.); Re Charles (1988),67 C.B.R. (N.S.) 260 (Ont. S.C.); Re Bellini
Manufacturins & Impofine Ltd. (i980), 33 C.B.R. 204 (Ont. S.C.). Contra EqgLgl!þIlEgg! v. Eg4k
of Nova Scotia (1983), 24 Man, R. (2d) 217.
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revealed the registration. This decision may be
Saskatchewan

coÍert in the light of the

then

Act, but could lead to further problems. If the decision were to

be

followed and the use of a collateral serial numbe¡ is taken as an altemative to the debtorname search and vice-versa, there

will

appear the problem of circular priority.s2

Section 43(7) of the Alberta Act requires the use of the debtor-name and collateral
serial number search criteria, and this appeârs to be a more sensible provision. According

to some commentators, the basic public policy reason fo¡ requiring the inclusion ofboth
registration criteria is the avoidance of confusion on the part of the users of the system.

It is in

the public interest that with respect to certain types of goods either or both

registration criteria could be used in searching.83

However, even though the inciusion of the serial numbe¡ search criterion is
helpful in solving some of the registration problems, it should be noted that this does not
apply to all forms of collateral. The absence of a universal application of this registration
and search criterion to all types of collateral stems f¡om the fact that not all types of
goods have serial numbers, and only a few of those that have a¡e ¡eliable. The likelihood

of two or mo¡e items having the same serial number

made

it

necessary

to restrict

collateral serial number registration to cerlain categories of goods - mostly consumers
goods and equipment in the hands of the debtor.8a

82.
51 Sask.

R. Cuming, "Judicial Treatment of the Saskatchewan Personal Property Security Act" (1986-87),
L Rev. 129 at 141,

83.

In Re Paouette, supra, note 81, it was held that under s.43(7) of the Alberta Act, both must be
correct and they ale not altemative criteria. See also R. Cuming & R. Wood, "Alberta Personal Property
Security Act Handbook", supra, note 19 at 250,

84.

See R. Curning, "Modemization of the Personal Property Security Registries: Some Old Problems
Solved and Some New O¡es Created" (1983-84),48 Sask. L. Rev, 189 at 197,

189

(b). ERRORS IN DOCI]MENTS OF REGISTRATION.
As it is difficult to find a human device that is error-proof, the likelihood of e¡¡or

in the new registry regime was anticipated by the drafters. A registering party

may

commit some e¡rors or make some omission in the registration. Under the bills of sale

law, some inessential errors or omissions in the course of registration may lead to

the

invalidation of the security. This is one of the rqlsons why this law is almost universally
condemned. Under the present Canadian Acts, no dogmatic precision is required, and the

effect of error is not necessarily fatal to the efficacy of the registration. There are
curative provisions in the Acts for er¡ors that are not misleading.ss
Section 43(6) of the Alberta Act is a meaningful improvement on the provisions

of the former Ontario and the present Manitoba

Acts,86 whose interptetation give rise

to some problems. In Re Robert Sist Development Corporation Ltd.87, Henry J., while

85.

See s.43(6), Älta. ,Act which provides:
The validity of the registration of a financing slatement is not affected by a defect, irregularity,
omìssion o¡ er¡or in the financing slatement or in the registration of it unless the defect,
irregularity, omission or error is seriously nisleading.

86. Sections 4(1X2) and 48(5), of

the present Manitoba Act and sections 4 and 47(5) of the former Ontario

Act are similady worded. s.4(1), Manitoba Act provides:
A document to which this Act applies is not invalidated, nor shall its effect be destroyed by reason
only of a defect, irregularity, o¡nission or effor therei¡ or in the exe¿ution thereof unless, in the
opinion of thejudge or court the defect, irregularity, omission or error is shown to have actually
misled some person whose itrterests are affected by the document.

s. 4(2): A registration under this Act is qot invalidated nor shall its effect be destroyed by reason only of
a defect, irregularity or effor the¡ein ùnless, in the opinion of the judge or court, the defect,
irregularity or erro¡ is shown to have actually misled some person whose interests are affected by
the registration,

s.48(5): Aa e¡¡o¡ of a clerical nature or in a¡ i¡¡material or non-essential part of a financing statemeqt or
other document required or authorised to be registered in the personal property security registry
that does not mislead does not invâlidate the registration or destfoy the effect of the registration.

87.

(1978), t7 o,R. (2d) 305.
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construing ss.4 and

47

(5) of the old Ontario Act observed:

Notwithstânding any jurisprudence covering prior statutes, I hold that the
intention of the legislation wâs to cure such defects in security agreements and
financing statements by the enactment in the new Act of sections 4 and 47(5). The
defects are, therefore, not fatal unless some person is shown to have actually been
misled.88

This pronouncement shows that a subjective test is applied on the effect of the

irregularity, defect, error or omission. This means that the interested party must show
that he was actually misled or prejudiced by relying on the document of registration.se
The subjective requirement of these curative provisions wili trigger difficult problems of

proof on the part of the interested party. Accordinl to Ziegeli
The requirement of proof of actual prejudice has an all-embracing quality - it will
not only excuse minor and inconsequential er¡ors (which is fair enough) but also
all other e¡¡ors and omissions however serious so long as they have not actually
misled. eo

Moreover, the subjective test will be problematic to a trustee in bankruptcy; since
as a representative of

all creditors, it is impossible for him to show that he was actually

misled or prejudiced as he does not take any interest
Again,

it

88.

lbid., at 307.

has been argued that ad hoc test

in the bankrupt's

property.er

will lead to circular priority problems.e2 In

89.

Se€
v. Manitoba Asricultural Credit Corp. [1992], I W.V/.R. 448,
where the Manitoba Court of Appeal held that âpart from the fact that the misspelling of the debtor's name
was inessential to the document, the¡e was no suggestion thât any one was prejudiced.

90.

J. Ziegel, "Detrimental Reliance and the PPSA" (1979-80), 4 C.B.L.J. 249 at 252-

91.

R, Cuming & R. Wood,

L

, supra,

note 19 ât 251;

Davies, "The Reform of the Perso¡al Property Security Laws: Can futicle 9 of the United
Unifo¡m Commercial Code be a Precedent? ", supra, note 57 at 495.

92. R. Cuming,

"Judicial Treatment of the Saskatchewan PPSA' supra, note 83 at 139-140.
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the light
preferred.

of

in the Alberta Act is

e3

It is
erro¡s

these problems, an objective test as provided

also possible for the officials in the registry to make omissions or create

in the course of registering a

frnancing statement. Despite the inducement to

register because of the priority conferred, the likelihood of mistake in the registry may
be a disincentive to register.

It is for this reason that the Canadian Acts created assurance

funds for the compensation of those who rely on the register and are damaged by the
action of the registry personnel.q

6.6. THE ISSUE OF PRIOR]TIFS.
The dete¡mination of issues of priority has always been the battle ground in
secured transactions. This

is

hardly surprising since the problem involves both

comme¡cial necessities ald public policy. The previous judicial treatment of the problem
of priorities was neve¡ uniform and sometimes incomprehensible. The priority provisions

of Article 9 and the Canadian Acts are intended to bring order to this confused aspect of
secured transactions

in personal property.e5 The formulation of priority rules by the

new regime is quite commendable, but whether the rules provide answers to the problems

93.

s.43(8), Alta. Act provides thât as a condition to a findi¡g that a defe¡t, irregularity, omission or
error is seriously nisteading, proof that anyone was actually misled is unnecessary,

94'

See s.45, Man.

Act. But there are li¡nits to the amount of monêy ¡ecoverable from the assurance

fund.

95.

According to Peter Coogan, the priority section of Article 9 was the most difficult, and consumed
the time of the d¡aftsmen more than any other section of the A¡ticle. See P. Coogan, .Article 9 of the
Uniform Comme¡cial Code: Priorities Anong Secured Creditors and the ,FloatingLien' ,, (1959),7ZHaw.
L.R. 838 at 855.
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concerning the balancing of inte¡ests that have plagued the courts and engaged the time

of the legislature in the past is a different matter entirely.

In most common law jurisdictions where the new regime is not in place,

the

determination of priority among competing security interests is made possible by tracing

the title. This problem of title and form of security interests, which is regarded as a
panacea to

In its

priority disputes in

most j urisdictions, has been abandoned by the new regime.

stead has been developed a comprehensive system

founded

on

of priority ¡ules which

sound commercial principles.e6 Perfection

of

is

security interest by

registration or possession is fundamental to the new priority scheme.t
Generally, the approach of the new regime on the question of priority between
competing security interest is that every other thing being equal, the fi¡st

in time to

perfect is first in right.es Priority is given to a secured party who is frrst to register a

valid financing statement, take possession of the collateral for the purposes of perfecting
security interest in it, or acquire a temporary perfected security interest in the collateral
as prescribed by the Act.ee Where there is competition between a perfected security

interest and an unperfected interest, priority

96.

R. Mclaren,

will be given to the perfected security

, supra, note 9 at 5-5.

97.

But perfection of security hterest by registration is not always effective agairst all the wodd.
Sometimes, fiduciary obligation may be invoked to alter the priority scheme. See for instaace,
Tradins Ltd. v. Acme cârment Co. (19751 Ltd. (1988), 8 P.P.S.A.C. 161 (Man. Q.B.), where a bank
which provided credit information to prospective creditor concealed its own security iûterest in the debto¡'s
ProPerty, and wâs denied its priority positiotr. A perfected security interest may be subject to statutory liens
and se¿tion 427 Bank Act security. See also Mcl:ren, ibid.

[g4p

98.

s. 34, Alta Act sets out the ¡esidual priority rules. See also s.35, Man. Act. If all competing
perfected security interests have been perfected by registration, the first to register wins, s,35(1) Alta Act,

99.

s.35(1), Alra. Act.
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interest.rm But where the competing security interests are unperfected, priority will
be determined by the order of attachment of the security inte¡ests.lol

An important question in this regard is what the priority position of a holder of
perfected security interest who takes with knowledge ofan unregistered security interest

will be. Under the oid law the priority of
be assured when he takes

in

a holde¡ of perfected security interest can only

good faith, for value and without notice

of a prior

unperfected security interest in the same collateral. Apparently, this rule has prompted
courts to hold under the new scheme that a security holder who takes with actual notice

of a prior unregistered security interest will be subordinated to

it.lø

However, this

decision might have been reacheÅ per incuriam in the light of the provisions of the Acts,

which do not specifically refer to "knowledge" as a facto¡ in determining priority.ro3
The weight of authority is in favour of the position that knowledge of a prior
perfected or unperfected secu¡ity interest in the collateral does not affect priorities under

the

Act.ls

The rationale for this position is that a cont¡ary view

will compromise

the

integrity of the register. Further, the Land Tittes Act, modelled on the Toffens system

100.

Ibid.,s.3s(1)(b).

101.

Ibid.,s.35(1)(c).

102.

5229617 Ontano Ltd.

103.

R. Mclaren, Personal Pro¡erty Securitv: An Introductorv A¡alysis, supra, note 9 at 5-11.

v. Concord ln¡ Motel Inc. (1988), 8 P.P.S.A.C. 265 (Ont. Dist. Div.).
See

also s.72 of the ¡evised Ontario Act which permits the application of, inter alia, the rules of equity so long
as they do not conflict with the provisions of the Act.

104.

Robe¡t Simpson Co.

v.

Shadlock (1981), 31 O.R. (2d) 612 (H.C.); Bank

Gaudreâu (1984), 48 O.R. (2d) 478 (H.C.); National Trailer Convoy of Canada Ltd.

of Nova Scotia v.
v. Bank of Montreal

(1980), 1 P.P.S.A.C. 87 (Ont. S.C.). See also Cuming & Wood, Alberta Personâl Propertv Securitv Act
Handbook, supra, note L9 at 205; Mclaren, supra at 5-11.
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which is operational
imposition

in

some Canadian jurisdictions, has worked

of the "notice" conundrum.los It is

subsequent perfected security interest taken

well without the

to note that

a

in a bad faith could be subordinated to

a

however important

prior unperfected security interest.rtr
The introduction of the doctrine of notice by the Court of

fuuity was intended to

curb unconscionable bargains or conduct. The removal of this doctrine from the p¡esent
personal property security law is intended to avoid uncertainty and enhance facility in
secured transactions. But the¡e have be¿n cails to reintroduce the good faith purchaser

without notice doctrine, so as to avoid inequity to holders

of

unperfected security

interests. One of the reasons fo¡ this proposal is that the registration requirements of the
novel legal regime could make compliance difficult to attain.rü Moreover, it is argued
that the whole priority scheme under the present Acts is unduly weighed in favour of
professional o¡ expert lenders, who know the rules well enough to take advantage of
amateur lenders, who eithe¡ lack the bargaining power or are not so knowledgeable.los
The priority confer¡ed on the secured party who has perfected his security interest

Mcl:ren, ibid., at 5-10 to

105.
106.

Q.B.). This decision of this

11.

v. A-l Restâurant Supllv Ltd. [1989ì,
in light of its peculiar facts.

1

W,W.R. 266

rc1. I. Ziegel, "Recent and Prospective Developments in the Personal Property Security
(1985),

i0 C.B.L.J.

(Sask

case should be understood

I-aw Are¿"

131 at 163.

108.

D. Calson, "Rationality, Accident, and Priority Under A¡ticle 9 of the Uniform Commerciâl
Code" (i987), 71 Minn. L. Rev. 207 at2O9i G. Gilmore, "The Good Faith Pu¡chase Ide¿ and rhe Uniform
Commercial Code: Confessions of a Repentant Draftsman" (198i), 15 Ga. L. Rev. 605 at 626; P. Beutel,
"The Proposed Uniform Comme¡cial Code âs a Problem in Codification" (1951), 16 ltw & Contemp.
?robs. 140 at 144.
âssert

It should be observed that under thc Albcrta Act a holder of an unperfected security interest can
it in the collateral as against a transferee who is not a secured party if the tra¡sferee gave no value

or acquired the interest with knowledge of the unperfected security interest.

See s.20(1)(c).
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is limited in scope. Ä buyer or lessee of goods in the ordina¡y course of business
pdority to the secu¡ed party, whether

has

he has knowledge of the perfected security interests

or not, unless he knows that the sale or lease is in breach of a security agreement.rß
This provision is founded on the need to avoid commercial disruption and the possibility

of injustice to innocent buye¡s in the ordinary of business or lessees, which would occu¡

if

they are required in every case to

caÍy out a

sea¡ch before entering into their

transactions. lro

There is also a provision that a buyer or lessee who gives new value without
notice of a prior security interest, and who obtains possession of the goods, takes free

from any security interest temporarily perfected. This mea¡s that a good faith buyer or
lessee

It

is not affected by the deemed perfection of security interests unde¡ the Act.rrr

would also appear that a transferee who takes without notice of a purchase money

security interest befo¡e the latter is registered will not be subo¡dinated to the interest of
the purchase money interest holder.l12

On a cursory look, the whole scheme of the Acts appeffs too sweeping and

109.

5.30(2), Alta. Act. By section 30(3) of the Act a buyer o¡ lessee of goods tâkes free f¡om a
perfected or unperfected security interest in the goods if the buyer or lessee gave value for the inte¡est
acquired, and bought or leased the goods without krowledge of the se¿urity i¡terest. However s.30(4)
provides that subsection (3) doas not apply to a security interest in a fixture, or goods the purchase price
of which exceæds $1000 or, i¡ the case of a lease, the ma¡ket value of which exce€ds $1000. These
provisions are intended to protect consumers who purchase low cost items from being subordinated to prior
perfected security interests. Also, these provisions pfevent un¡eÆessary cluttering of the register with
security interests taken ovet small loans.

110, Cuming & Wood, Albe¡ta Personal Prooe¡tv Security Act Handbook , supra, note 19 at 174.

i11.
112.

See s.30(5),

See s.21

Alt¿. Act.

Alta. Act., R. Cuming, "Second Gene¡ation Pe¡sonal Propety Security legislation in
L, Rev, 6 at 35,

Canada" (1981-82), 46 Sask,

19b

restrictive

of the rights of the debtor to obtain further

subsequent secured party,

in

secured credit. However, a

order to obtain priority, may tequest a subordination

agreement, so that his interest will rank in priority to that of the former secured creditor.

There may be a provision in the prior security agreement that permits the subordination

of the security interest of the first c¡editor. It is important to note that a subordination
agreement

is

enforceable

by a third party, even though he is not privy to

the

subo¡dination agreement, so long as the agreement confe¡s benefits on him.rr3

A subsequent secured creditor eåger to obtain a priority position against
preexisting security interest holders may do so by the use

ofa

"purchase-money security

interest. "rr4 Section 34(2) of the Alberta Act gives priority to the holder of a purchase

money security interests

in collateral, other than inventory or its proceeds, that is

perfected within 15 days from the time that the debtor or another person at the debtor's
request obtains possession of the collateral. The priority of the purchase money security

interest is premised on the need to ensure that the debtor's sources

of credit are not

exhausted. According to Mcl-aten:

113. S.40 Alta. Act. See also Euroclean Canada Inc. v.
D.L.R. 289, 293-294 (Ont. C.A.).

114.
(Ð

s.l(ii), Alta. Act defines

(1e85),

16

"purchase money security i¡terest" as:

a security interest taken o¡ reserved in collate¡al to secure payment of or part of its purchase
price,
(iÐ a security i¡terest tåken or ¡eserved in collateral by a person who gives value for the purpose of
enablhg the debto¡ to acquire rights itr the collateral, to the extent that the value is applied to
acquire those rights,
(iii) the intere^st of a lesso¡ of goods under a legse for a term
of mo¡e than I yeår, or
(iv) the interest of a person who delivers goods to ânother person under a comme¡cial consignment
but doe.s not i¡clude a transaction of sale by and lease back to the seller, and, for the purposes of this
definition, 'purchase price' and 'value' include credit charges or interest payable in respect of the purchase
or loan.

197

the purchase-money priority rules prevent bondage of the debtor to previous
secured parties who might over¡e¿ch theif claim on the collateral those secured
parties have taken as security for their 1oans.1r5
The purchase money financier supplements the pool of the debtor's assets in

which the previous secured parties have taken security interests. This special priority
enables the financier or supplier to take a security interest in the collate¡at

it

has financed

or supplied, and the law ranks its claim in priority to others.rr6

In the

case

of

a purchase money security interest

in inventory and its

proceeds,

certain conditions must be met before the holde¡ obtains priority. The holder should
ensure that the security interest is perfected by registration at the time the debtor, or a

third party at the request of the debtor, receives possession of the collaterai. Before the
interest is registered a notice should be sewed by the purchase money security holder on

all other secured parties who have registered financing statements in which the collateral

is classified as inventory.rr? Failure to comply with these conditions will deprive the
purchase money security interest holder a super priority position, and his interest will be
subo¡dinated to prior perfected security interests. The priority

115. Mcl-åren

Ll6. Mclaren, ibid., at 5-29.
P.P.S.A.C. 38 (Man. C.A.).
117,

of the purchase money

supra, note 9 at 5-2E.
See

v. Bank Of Montreal (1984),

4

s.34(3), Alta. Act. The notice must stâte that the person giving tho notice expects to acquire a
purchase money seÆurity intelest in inventory of the debtor, and describes the inventory by item o¡ kind.
The notice must be given befo¡e the debtor, or another person at the request of the debtor, obtai¡s
possession of the collateral, whicheve¡ is earlier. Se¿ s. 34 (3Xc) & (d). The ¡eason for giving notice in
the case of i¡ventory m.ay be due to banking practice - banks, traditionally, lend on the security of
inventory and receivables and it is imp¡acticable for banks to make a search befo¡e each advance to check
whether they are subject to purchase motrey security i¡tere,sts.
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security interest is extended to the proceeds of the inventory.rr8

By section 28(1) of the Alberta Act,

\ryhere

coilateral is dealt with or otherwise

gives rise to proceeds,rre the security interest continues in the collateral and extends
to the proceeds.t20 For a secured party to have priority in the proceeds of the collateral,
the security interest in the collateral must have been perfected. Section 28(2) provides
that a security interest in proceeds is continuously perfected

if the security interest in the

original collateral is perfected in accordance with the Act.r2r

A secured party has the right to trace the proceeds of his collate¡al and the Act
does not prescribe any

or the proceeds of

limit to which the party may tmce the proceeds of his collateral

proceeds.r22 The proceeds are

still t¡aceable even in the

absence

of

a fiduciary relationship between the secured pafty and the person dea_ling with the
proceeds.l23 Where money proceeds

are mixed with other funds and cannot

be

i18. T¡ansamerica Comme¡cial Finance Corp. v. Royal Bank [1990], 4 ]V.]V.R. 673 (Sâsk. C.A.),,
Asricultural Credit Corooration of Saskatchewan v, Pettviohn [1991], 2 W.W.R. 689 (Sask. C.A.).
119.

Section l(lxgg) Alta. Act defines proceeds as "identifiable or traceâble personal property ...
derived directly or indirectly from any dealing with collateral or proceeds of the collateral ...,,

120.

A secured party who expressly or impliedly authorised the dealing with the collateral cânnot claim
the p¡oceeds of the collate¡al. If there is no authorization that the collateral may be dealt with, it seens tbat
the co¡nmon law principle of aerr o dat quod non habet

will apply.

1,2L. But if a security interest in the original collateral is perfected in a rnflrner different from the
stipulation of s.28(2) of the Alberta Act, the security interest in the proce€ds is deemed perfected within
the period of 15 days that the security interest in the original collateral attâches to the proceeds. At the
expiration of the grace period (15 days), the security interest in the proceeds of the collate¡al becomes
unperfected. See s.28(3).
1,22. See Prince Albert Credit Union v.
(Q.8.). Contra
Qd) 438 ar 442 (C.A.).

. (1985), 45 Sask.R. 67 ât 71
v. Bank of Nova Scotia (1986), 55 O.R

1,23. See s.1(6) Altâ. Act. See also Transamerica Commercial Fin. Com.
P.P.S.A.C. 148, affirmed [1990] 4 W.W.R. 673 (Sask. C.A.).

v, Royal Bank (1989),

9

1,99

identified, the equitable tracing principles will apply.tu

It

should also be observed that pursuant to s.14 of the Alberta Act, a security

agreement may cover future advances and, by s.35(4), the future advances

will

have

priority to an intervening security interest provided that the security interest
perfected.

is

I25

6.7. RIGHTS AND REMEDIES ON DEFATJLT.

The Act provides uniform and comprehensive provisions for the rights

and

¡emedies of the parties on default. This is a¡other departure from the pre-Act laws where

the rights and remedies of the parties to secu¡ed transactions depended on the form of
security taken. The Act also provides for the appointment of ¡eceive¡s so that a separate
heåtment of receivers, for example, in company law, may no longer be required. But the
default rights and ¡emedies provisions do not apply to true leases for a term of mote than
one

yeff or a commercial consignment. The common law, not the Act, regulate

the rights

and remedies of the parties in these are¿s.rzó

A

secured party is entitled to seize the collateral upon the debtor's default and,

if the collate¡ai is insufficient to discharge the debt owed, the secured party may reduce

124. See Re Hallet's Estate (1879), 13 Ch.D. 696; Re Diolock's Estate t19481 Ch. 465 (C.4.),
affirmed (sub nom. Min. of Health v. Simpson [1951] A.C. 25i (H.L.).
125. But a futu¡e advance may be subject to the priority of an execution creditor who has seized the
collateral and the secured pa y had knowledge of this seizure before the advance was made, See sections
t4(2) and 35(5) Alüa. Act,
126.

See s.55

Älta- Act.
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his claims to judgment.r2T It should be noted that in addition to the statutory remedies,
the parties to a security agreement may stipulate othet rights and remedies in the security

agreement. But with the exception of permitted instances under the Act, the exercise of

the contractual rights should not be inconsistent with the statutory rights

and

remedies.l2s

Section 58(2) of the Alberta Act provides that except in the case of receivership,

a seizure of propefy pursuant to the enforcement of rights under a security agreement
shall be conducted by a sheriff. But the seizure of the collateral by the sheriff on behalf

of a secured party does not affect the priority position of the secu¡ed party in relation to
othe¡ secured credito¡s.

It

r2e

has been held that a debto¡ must be given a reasonable time to pay after a

demand fo¡ payment is made.r3o

If

the secured party seizes the collateral then notice

of the seizu¡e must be given to the debto¡ and other parties

\ryho have inte¡est

in

the

tZ1.

See s.55(5) ibid. The rights and remedies provided by s.55 are not mutually exclusive - they are
cumulâtive - and the pursuit of one remedy is no bat to othe¡s. See Cuming & Wood, 4!þ9¡!g_P9$9!gl
Property Securitv Act Handbook, suprâ, note 19 a¡ 29O,

128.

Section 56(2) ibid.

129.

Section 58 (14), ibid. The essence of this provision is to avoid the consequences which go with
the legal conclusion that, after a seizure by the sheriff, the collate¡al is under the guardianship of the court.
See Cuming & Wood, supra, note 19 a¡ 3O2. Se¿ also Gainers Ltd.v. Crvstal Diaries Ltd. (1964), 4
D.L.R. (2d) 424 (Atta. S. C.). It should be noted that other provhces pernit seizures by privately appointed

bailiffs.

130.

Kavcar Investment Ltd. v. Aetna Fin. Services Ltd. (1989), 62 D.L.R. (4th) 277 (Anr, C.A.).
Thrs additional meazure by the court is aimed at protecting debto¡s, but it has been argued that the ¡neasure
is not ir conformity with the Act, which empowers a secured party to tÂke possession of the collâterâl lvhen
the debtor defâults. Se€ C. Doersken & M. Rudoff, "Reconsidering Lister v. Dunlop" (i989), 53 Sask.
L. Rev. 236. See also Cumiag and Wood, ibid., at 303.
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property, and the notice must conform with the statutory stipulations.l3l But

if

the

collateral is perishable, a secured pafy can dispense with the notice requirement.r32 A
secured party may, after taking possession of the collateral, dispose of

private sale. The secured party may purchase the collateral

if

it by public or

the sale is in a public

auction, provided that the purchase price bears a reasonable relationship to the market
value.l33

Where any surplus remains after the debt and the cost of realizing

it

have been

paid, the Act provides the order by which the surplus should be paid to other parties who

may have interests

in

the collateral or the debtor. Except when there is a contrary

agreement, o¡ unless the Act or any other Act otherwise provides, the debtor is liable for

any deficiency.r3a

In the exercise of the rights and obligation arising upon default in accordance with
the provision of the Act, a security agreement or any other appiicable law, section 66

provides that the secured party must act

in

good faith and with commercial

reasonableness. This provision is intended to balance the rights

of ali the parties and at

the same time facilitate business transactions. The ide¿ of commercial re¿sonableness

i31.

Section 60(5), ibid. If a se¡u¡ed party decides to fo¡eclose the debtor's i¡terest, he should give
all the parties that have inte¡est in the collate¡al. If there is no objectioD to the foreclosure, the
secured party is assumed irrevocably elected to have taken the collateral in satisfaction of the debt
a notice to

obligation. See s.62, ibid.

132.

Section 60(15), ibid.

L33,

See s.60(11),

134.

See s.61,

Alta. Act.

ibid,
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under the Act is fiexible and designed to meet changing business circumstances.

r3s

To

ensure good faith and comme¡cial reasonableness, courts are empowered to regulate the

conduct of secured parties in realizing their loans. An example of the flexibility in the

Act's provision can be seen in section 66(3), which provides that the principles of the
common law, equity, and the law merchant, continue to apply insofar as they are not
inconsistent with the provisions of the Act.I36

6.8. CONCLUSTON.
Article 9 and the Canadian Acts on personal property security are

great

improvements on the unsystematic position of the law in other jurisdictions. The modeL
regime is founded on sound commercial principles, devoid of the jumble of common law

and equity, whose principles are out

of tune \ryith present commercial realities

and

societal needs. But this is not to say that the model regime has no shortcomings. It does

not make adequate provisions for unsecu¡ed creditors. The continuing review of the laws

in

the jurisdictions where they operate also attest

to thei¡ limitations. We

should,

however, recognize the fact that no law can meet the aspirations of every interested
person in society. According to an informed commentator:

A

135.
136.

system of priorities which

will give universal justice or universal satisfaction

Mclaren, Personal Property Security Act: Ar Introductory A¡âlvsis, supra, note 9 at 7-1ó.

According ts Cuming and Wood, s. 66 recognises that the Act is not a complete code of law
applicable personal property serured transactions. The recognition and application of other laws will firll
the gap in the system and support the philosophical foundation of the Act, See Cumi:rg and Wood, supra,
trote 19 at 336.
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is beyond human devising...137
The model legal regime has a lot to commend it. It has worked well in its country

of origin and taken firm root where it has been transplanted. The movement fo¡ reform
along the line of Article 9 in some jurisdictions with outdated laws on personal propefy
secured transactionsr3s attests

equally important

to its suitability to modem commercial

to note that the

comme¡cial efficiency

needs.

It

is

of the new regime has

necessitated the call for international harmonization of personal property security law
based on a functional approach, r3e which is the hub around which the whole concept

of Article 9 revolves.

137

.

R. Goode, "The Modemisation of Personal Property Security

l:w",

supra

\ote

I

à1236.

138.

The effectiveness of Article 9 i¡ settling some of the controversial areas i¡ secured transactions
has made it internationally appealing. Apart from Canada, which successfully introduced a variant of
A¡licle 9 into some of her common law jurisdictions, thero are attempts i¡ some othe¡ parts of the world
to introduce laws along the line of Afticle 9. In Gre¿t Britai¡, for instânce, the recommendation of the
Crowther Committee for the reform of substântive law on credit transâctions drew heavily on A¡ticle 9.
This has been followed by the Diamond report of 1989 on tho review of security interest in property. See
A. Diamond, A Review of Security Interests in Propedy, supra note 28.
There are also reform efforts i¡ Australia. See Personal Prooertv Securities I:w: A Blueprint for
(Discussion
Paper of Queensland and Victoria I-aw Reform Commission, 1992). See also !9¡g9ggl
þþ¡¡g
Prope¡tv Securities (Discussion Paper, Law Reform of New South ales). For reform activity in New
Zealand, see Farar's report contained in Law Commission Prelimiaary Paper No. 6, Reform of Personal
PfoÞerty Security l,aw (1988). See also J, Fanar, "New Zealand Conside¡s a Personal Property Security
Act" (1990), 16 C.B.L.J. 328. The India l¿w Reform Commission was also attracted to the whole
conceptual scheme of A¡ticle 9, and this was acknowledged n a L976 project report. See Banking l-aws
Committe€ (Govemmetrt of India), Proiect Study on Pe¡sonal P¡operty Se¡urity Law - Proiect Report
(1976) at 4-5; which was cited by Coogan, "Article 9 - An Agenda for Reform" (1978), 87 Yale L,J. 1013

r

at i055.

L39.

In 1968, the Unitel Nations Commission on Intemational T¡ade l-aw authorised the Secretary
General to make a study of the law of security interests in the principal legal systems of the wodd. The
report on this study was prepared by Professor Ulrich Drobnig of the Max Planck Institute for Foreign and
Private I¡temational l-aw, in the then Federal Republic of Germatry, Se€ R9!9I!l9lh9_S-eg!9!g{y$.e4
Studv on Securitv Interests, (Yearbook of the United Nations Comnission on lntemational Trade I-aw,
1977), Yol. VIII, 171, pans. 2,6,2-2.6.2.3. See generally, R.C. Cuning, "National ând International
Harmonization: Personal Property Security l-aw" in D. Kiag (ed.), Commercial and Consume¡ Law From
(Littleton, Colorado: Fred B. Rotbman & Co., 1986)
471.
^t
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Chapter 7.

REFORM.

7.0. INTRODUCTION.

It

cannot be denied that a congenial legai climate ensures and enhances the

effective functioning of economic activities. An efficient law of secured transactions
must be based on the principles of facility, simplicity, certainty and predictability.

All

these seem to be lacking in the Nigerian laws relating to secured lending. As a result

credit is not easily available for consumers, and, where available, the cost of credit is

exorbitant.l The high cost of obtaining credit is reflected in the prices of goods
services, which, ultimately, are borne by ordinary consumers.
businesses never take

and

In othe¡ âreas some

off, or when they commence, die prematurely because of

the

absence of credit. Thus the prevailing legal regime of secured lending has a spiral effect

on the economy as a whole. The indispensability of credit transactions in a progressive
economy is responsible for the attention given to this area of the law by legal scholars,
business people and the legislature. The cases of Canada and the United States a¡e clea¡

enough in this regard.

The¡e is little doubt that some ¡eforms are needed in Nigeria.
scope

of this paper to discuss all

aspects

It is outside the

of the law of secured transactions that need

¡eform in Nigeria. The proposals for ¡eform that are discussed below a¡e based on the
deficiencies in the laws that have previously been analysed in this study

This is the economic consequence of the present state of the law.
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7.1. REAL PROPERTY

SECI,JRITY.

Customary land tenure system in Nigeria is defective,
respect

to several

problems inherent

if

not anachronistic, with

issues concerning secured transactions. Apart

from the analytical

in this tenure system, its continuing recognition at present

is

antitheticâl to the formulation of an effective legal regime of real property security. The
conception

of the tenure

system predated industrialisation and served the subsistence

agricultural economy effectively. Family or group ownership of land, contrary to some
opinions, is not a peculiarity of the Nigerian or African customary law. It has been stated

that family ownership is the first historical form of ownership.2 But the basis of the
functioning of contemporary economy is that, in most cases, only individual ownership

of land can effect maximisation of value.3

It is important to observe that in Europe, for

instalce, the changing legal

definition of people's relationship to land was to a great extent responsible for the
transition from feudalism

to capitalism.a Individualisation of ownership and

the

availability of title to land facilitates transfe¡s and mofgages of land, which are essential
requirements

of

comme¡cialisation

agricultural development must,

of agriculture. Further, it has been ¡ealised that

to a

considerable degree, precede and support

industrialisation.5 The commercialisation of agriculture (which cannot be brought about

2.

J, Underwood,

3.

R. Posner, "The Economic Theory ofProperty Rights" in B. Ackerman ed. Eçp¡qeiqEgu¡dgtjgl

of P¡operty I-aw (Boston and Toronto: Little, Brown

4.

(New York: Ams Press Inc., 1968) at 26,

& Co.,

1915) at 12.

P. van Meb¡en and T. Sawers, "Revitålising the l-aw and Development Movement: A
of Title in Thailand^ (1992), 33 Harv. Inter L,L 67 at'13,

5.

P. van Meh¡en and T. Sawers, ibid.

Case Study
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without the avâilability of credit) requires certainty of title to land. The possibility of

credit grantors predicting with certainty the outcome of their grant of credit should
reduce interest rates and make capital available for development.ó The present tenure
system needs some modification to give room for easy and inexpensive credit facilities.
The law should make it economical to locate the locus of title to land. This proposal can
be

pafly

attâined by making

it

easier fo¡ family or group owned land to be partitioned

and title individualised. Individualization of ownership may eliminate the requirement

of family consent to alienation - especially in

cases

of lands owned by

polygamous

families - where consent is very difficult to obtain.

There are social justifications fo¡ the constraints against alienation without
consent. This practice is aimed at protecting the interests of future generations. Also

it

is believed in most African communities that only irresponsible persons would dissipate

the inheritance

of their forebears.?

These rationales are

in addition to preventing

fraudulent alienation by some members of the family. But with industrialisation and
market expansion the t¡aditional prohibition against alienation increases the transaction
costs and causes strain on the

ó.

lurd tenure

system.s

Ibid, at 89. Se¿ also H. do Soto, "The Missing Ingredient: What Poor Countries
Make Thei¡ Markets Wo¡kn (1993), 329 The Econonist, 8 (September).

Will Need to

7.

This rule is even recognised by the Holy Book, The Bible: "The t ord forbid it me that I should
give the inheritance of my fathers unto the€", I Kings 2i:3; cited by Underwood, The Distribution of
Ownership, supra, note 2. AIso it has beæn argued that although alienability generally enhances efficiency
of land use, group imposed restraints on alienation are defensiblewhen they ban a transfer that would harm
others more tban it benefits the parties to the transaction, See R. Ellickson, "Property in Land" (1993),
102 Yale

L.J.

1315 at 1376,

8.
See M. Trebilcock, "Communal Property Rights: The Papua New Guinean Experience" (1984)
U.T.L.J. 375 at 395.
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Because

of the unwritten and varying nature of customary laws, it is impossible

to stipulate the rules of consent that will apply in a given circumstance. However, it is
suggested that any land transaction entered into after careful investigation, should not be

rendered void

if it turns out that the propff consent has not be€n obtained. At most, the

transaction should be rendered voidable, and some compensation made payable to the
transfe¡ee by the family.

If

the inte¡est of a third party, for example, a creditor, is

affected, the family should elect either to avoid the sale by redeeming the property from
the credito¡, or accept the sale as it was made and deål with the member(s) who effected

the sale as the customary law permits. This should not appear as a startling proposition,
since a remarkable feature of customary law is its flexibility, its ability to adjust to
changing circumstances.e The rise

of the literacy level in the Nigerian society has

alleviated some of the problems in family ownership. Most educated people who die
testate now make provisions

for the distribution of the family property - including land -

in their will. This avoids the problem of group ownership in the future.l0
The problem of the ¡elationship of landlord and tenant created by customary law
equally needs modernisation. The present incidents of customary tenancy are akin to what

prevailed during the feudal e¡a. Feudalism, as the medieval land tenure system, changed
and diminished in response to e¿onomic and social changes. Unde¡ customary law, the

9.

In l-ewis v. Bankole (i909),

I N.L.R.

100, Osbome C.J., at page 101 remarked:

One of the most striking features of West African native custom ... is its flexibility; it appears to
have been always subject to motives of expediency, and it shows unquestionable adaptability to
altered circumstânces without entirely losing its character.

10.
outcome

According to Pollock and Maitland, historicålly, in sorre cases, family ownership was the
of inteståte succession. Se¿ F. Pollock and F. Maitland, History of Enslish Lâw vol. 11

(Cambridge: University Press, 1964) at 247

,
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tributes payable

to the

landlords

by

tenants are symbolic and do

not

represent

proportionate returns to the landlord for allowing the tenant the use of the land. The
system is, therefore, out of tune with the present societal realities.

It is obvious that its

continued recognition is a great impediment to easy and inexpensive availability of credit

for agricultu ral development.

The requirement that the landlord should consent to any alienation by the
customa¡y tenant renders secured lending dilatory, cumbersome, and expensive. The

belief in some quarters that the I¿nd Use Act has abolished this fo¡m of tenure was
dashed by the Supreme Court's decision in Abioye

v. Yakubull, which held that

rhe Acr

neither altered nor abolished the incidents of tenancy under customary law. This decision

has exacerbated the problem as double consent

-

the consent of the family and the

consent of the govemor - is now required for any alienation or other dealings on land.

The problems created by the Supreme Court's decision can be resolved by abolishing
customary tenancy. To avoid any accusation

of expropriation, substantial

symbolic

compensation,r2 simila¡ to the tribute payable at present, should be paid once and for

11.
L2.

(1991),5 N.W.L.R. 130.

The compensation is symbolic because, instead of representing the actual value of the land, it
symbolises or acknowledges the customary landlord's ownership of the land, This proposal is similâr to
the measure adopted to abolish what was considered as the anacbronistic system of tenu¡es in English law.
By virtue of the English I:w ofPropefiy Act, 1922 (as amended), as from January 1, !.926, every parcel
of copyhold land was enfranchised and converted into a freehold land held in socage tenure, See ss. 128137, L,P.A., 1922. T\ø Act also stipulated the manrer of payment ofcompensation, which were expected
to have been discharged by November l, 1950. Although certain incidents were preserved unless the parties
agre€d to their extinction upon payment of compensation, these incidents of tenure - which pertains to the
right of the lord or the tena¡ts to mi¡es, minerals, and so on - may not apply to the Nige¡ian situation since
the affected i¡terests are mai¡ly vested in the state. See generally, Cheshire and Bum's, !þþ¡g_!4¡¡1gf
Prooertv E. Bum ed. (I-ondon: Butterworths, 1982) at 20-25, 82-85. A similar developrnent occurred in
Scotland whe¡e statutes have provided for the redemption of feuduties by the payment of compensation.
See the Conveyancing and Feudal Reform (Scotlând) Act, 1970 and the Land Tenure Reform (Scotland)
Act of L974. See generally C. Kolbert and N. Mackay, Historv of Scots and Enqlish knd Larv Q-ondon:
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all to the landlords by the tenants. This will bring certainty to the present confused
position.r3 It should be mentioned that the problems of real property security in most
developed economies are associated, not with the requirement ofconsent, but mostly with

regisfable but unregistered instruments or titles.
The l¿nd Use Act is problematic in major respects. The most objectionable
feature of the Act is the requirement of consent from the state governors to any alienation

of land. The consent requirement, in addition to being paternalistic, makes lending

on

the security of land precarious, expensive and, in most cases, inequitable.ra The whole
scheme of the

government
essential

to

Act, which, inter alia, is to make land available to most Nigerians and the

for

developmental purposes,

is laudable. But since

economic development, the Act

is working

secured lending is

against this aspiration by

restricting the availability of the most important form of security for credit

-

land.rs

The abolition of the consent requirement will not do violence to the intendment of the
legislature or the overall scheme of the Act. At present, the law is observed mo¡e in its

Geographical Publications Ltd., 1977) at 326-337.It should be noted that in copyhold enfranchisement in
Englaud and feuduty redemption in Scotland, the compemation to the'lord', while it may be small
(dependhg on the econornic value of the zurviving rights), is real, not symbolic.

13. Alother curious provision that needs amendment is section 36(5) of the Act which prohibits any
form of transfer of land covered by this section. This provision is a major constrâint on development. See
O. Smith, "The Efflrcacy of Agricultural Charges as a Form of Security in Nigeria" (1989), 2 G¡avitas Bus.
L. Rev. 69.
14. Sep the decision of
v. Aiilo (1989), 1 N.W.L.R. 305; and sections
22 and 26 of the Act.
The law has always viewed inhibition on alieoation with disfavour because it takes property away
from commerce, coucentrates wealth, prejudices creditors, and discourages property improvements. See
A. Casner and W, Leach, Cåses and Text on Propertv (Boston: Little & Brown Co., 1969) at 1008.

15.

For the importance of land i¡ seÆured transactiotrs, see A. Johnson, "Adding Another Piece to
the Firancing Puzzle: The Role of Real Property Secu¡ed Debt" (1991), 24 Loy. L.A.L.Rev. 335.
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breach and it is only effective in preventing outside creditors and other genuine investors

from granting credit to needy domestic entrepreneurs who can offer only land

as

collate¡al.
There is also the need to define or curtail the b¡oad powers of state governors
under the Act.

It

seems that thei¡ power under the

Act is so extensive that it impedes

dealings in land, leads to unnecessary delays in commercial transactions, and introduces
an unwelcome element of subjectivity to the process.

Further, there is the problem of ascertaining the nature of the right of occupancy,
which can best be described as a revocable lease in English law.r6 There is the need
to state, precisely, the nature of a right of occupancy and a certificate of occupancy, in
order to remove the present state of uncertainty in the law. Commercial activities thrive

well when there is order and predictability, and the absence of these important factors
has rendered land a vulnerable security in Nigeria. As a result, reform is needed to win

the confidence of creditors a¡d make the granting of credit economical and easy.

The cost of obtaining credit is reduced when the transaction costs of secured
Iending is low. The lowering of the t¡ansaction costs can be achieved when there is a

public record that can be reliably referred to by creditors investigating the genuineness

of the collateral offered by debto¡s to secure thei¡ loa¡s. The fe¿r of insecurity of title
offe¡ed as collateral has always been a major concern to credito¡s. Various jurisdictions
at various stages in their history have attempted to tackle this problem. Consequently,
there have emerged both title and instrument registration systems. These two systems

See

A. Allot,

(London: Butterworths, L970) at 323.
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opelate concurrently in Nigeria, but as has been shown, there is a considerable degree

of diffe¡ence in the security that each system confers. Although neither system is errorproof, it is undeniable that title registration is more effective in meeting the needs of
registered owners of land, purchasers, and creditors.

In Nigeria, instrument registration is of little utility in secured lending, because
of the defeasibility of the title confer¡ed by it. It has already been pointed out that the
registration ofan instrument does not enhance its value, since registration does not affect

the validity or otherwise of a document. As a result the system is mostly useful for
evidentia¡y purposes. However, in some Canadian provinces where the Torrens system

of registration is used, titles to land a¡e considerably secure. Genefally, the system is
fairly certain, simple, inexpensive, and expeditious. These features have enabled creditors
to rely on the system and, probably, lowered the cost of borrowing from banks.rT In
the case of Nigeria, the equivalent of the Torrens system - the Land Titles Act - operates

in one

state

of the federation only. The remaining

states use the instrument registration

system. Because of the indefeasibility principle under the Land Titles Act, albeit deÍerred

indefeasibility, it may be said that the system is as reliable and efhcient as the Torens
system. The objectionable features

of the

system are not so serious

to waÍant

a

recommendation for an entirely new regime. However, the recent Model Act proposed

by the Canadian Joint Land Titles Committee has some important provisions that may be

17.

Don¡a M. Sabasrian, Senior Counsel to Royal Bank of Canada, Manitoba Branch, during the
course of my interview with her expressed satisfaction with the working of the Torrens system in Canada.
She stated that the system does facilitåte the granting ofcredit by ba¡ks to debtors. Her opinion was shared
by Michelle F. Docking, Account Manager of the same bank. See also J. Janczyk, "An Economic
Analysis of the l-and Titles System of Transferrirg Real Property" (1977),6J. teg. Studies 213.
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helpful in rectifying some of the problems inherent in the Nigerian Act. The balance
struck by section 5.6 of the Model Act appears to be eminently sensible. By this section,

if

there is er¡or in registration, the displaced owner, who is likely to have a closer

connection with the land, and to suffer loss which will be harsher and more diff,rcult to

quantify, should be restored and the registered t¡ansferee compensated. But the court

may, on equitable grounds, grant immediate indefeasibility

in favour of the first

registered t¡ansferee.

The provisions concerning fraud

in the Model Act may not be altogether

satisfactory, but it seems to be the most reasonable approach. Pursuant to the Model Act
a purchaser who knew that there was no authorization and who also knew that the earlier

interest would be prejudiced by the latter transaction, would be acting fraudulently. But

it is not clear how

a purchaser

will know

that his purchase

will prejudice the earlier

interest, while the law at the same time ignores the issue of actual notice of the earlier
interest.

The compensation provisions under the Nigerian Act leave much to be desired.

It

has been shown that the question

of contributory negligence makes compensation

illusory. The recommendation of the Joint Titles Committee that the appropriate time for
the assessment of loss is when the claimant brings the claim to the attention of the

regisf

o¡ sues on it appears to be fai¡. Also, the reduction of the number of overriding

interests

will bring a modicum of certainty to the registration regime.

Some

of

these provisions

in the Model Act may be helpful to Nigeria in

any

futu¡e reform. Be¡ause of the effrciency of the Torrens system, or any registration
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regime along that line, it is imperative that the system should apply to other states of the

federation. The significance

of

such a b¡oad application

is that a modern expanded

market can only be effective when the¡e are "formalised" property rights for
exchange.rs

A holder of formalised title has an unimpeachable proof of ownership

and

would not be affected by uncertainty of title or fraud. The introduction of this system

will

usher

in a

substantial, low-cost exchange

enhancing greater economic productivity.

of property rights in land,

thereby

re

Therefore, a reform of the law along the line of title registration

will lead to

greater certainty of title and thus facilitate the granting of credit. When this project is
completed, in addition to reforming other problematic areas of the land tenure system and
the Land Use Act, an effective system

will be in place for real property security. Such

a system will lead to precise definitions and definite assignments of property rights in
land. It will equally give legal and tenure certainty to these rights. The presence of these
features

will lower the cost of

transactions

in land and ensure an optimal pattern of

investment in the economy.

18.

Hemaudo do Soto has argued that the exchange of property in modem markets can only be
effective when p¡operty rights are formalised; that is, embodied in a "universally obtainable, standardised
i¡struments of exchange that is registered in a central system govemed by legal nrles. " In the case of land,
property rights are contained in formalised - registered - titles. Without such a title the ma¡keting of latrd
would be difficult. Se€ H. do Soto, "The Missing lngredient: \ryhat Poor Countries will Nee¡l to Make
Their Ma¡kets Workn, supra, note 6 at 8.

19. Ibid., at 8. do Soto opines that the economic growth of developed countries is not unconnected
with their laws that provide for formalised titles. It follows that the anaemic economic condition of most
third world countries may be attributed to the absence of formalised titles. Thus, unless there is a
reappraisal of this essential econonic factor, most of the economic measures in developing countries will
remain largely unlelpful, and the long-run prospects for economic reform will remain poor, See H. do
Soto, ibid,, at 10.
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7.2(a). PERSONAL PROPERTY SECURITY.
If

the laws on real property security in Nigeria are defective in important respects,

the legal regimes on personal property security are even mo¡e dated and more restrictive.

The commercial and legal environment that led to the enactment of most of the laws is
no longer existent. The ad hoc approach of the laws to commercial practices ignores the
basic objective of those practices - to secure credit extended to debtors. Because of the
preference of the law for form over substance, similar transactions are treated as

if they

are dissimilar. Thus the general law does not recognise hire purchase transactions,
conditional sales and "Quistclose Trusts"z0 as fotms of security interests. The varying
legal provisions made for different, albeit similar, transactions in security interests makes

the laws technical, cumbersome and deficient; while the cost of obtaining credit is
prohibitive.
Most of these problems have been eliminated by Article 9 of the United States
Uniform Comme¡cial Code and the Canadian provincial Personal Property Security Acts.
The purpose of AÍicle 9 is:
[T]o provide a simple and unif,red structure within which the immense variety of
present day secured financing transactions can go forward with less cost and with
greater cerlainty,2l

Most of the industrialized nations are agreed that Article 9 is exportable. The whole
experience of Canada has shown that the conceptual framework of Article 9 is workable

20. See M. Bridge, "The Quistclose Trust in a Wodd of Se¡ured Transactions" (1992), 12 Oxford
J, Legal Stud. 333. See tho discus sion on Interactìon wirh other Laws, infra, and text associated with note
54 inf¡a.
21.

UCC s. 9-101 (comment).
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in an alien soil.22 The Conference on Comparative Commercial Law as a whole

and

the papers p¡esented thereat did not reflect nor represent the experience of developing
economies, and

it is arguable

that the low tate of c¡edit requirement

in

developing

countries, compared to developed countries, may not justify any suggestion for the
exportation of Article 9 to the former. But because of the commercially sound basis of

Article 9, it is a veritable model for the refo¡m of the law of chattel moftgages in

a less

developed country like Nigeria. According to Cuming:

To someone who is not a citizen of the United States of America, the primary
importance of Article 9 lies not in the fact that it ultimately became the basis for
personal property security in all but one jurisdiction of the United States. What
is more important is that the central concepts of Article 9 are universal, that is,
readily adaptable to almost any modem legal structure.z3

It may not be profitable nor advisable for any country to

undertake a wholesale

transfer of Article 9. Rather, Article 9 is a sound model fo¡ commercial legislation that

will treat all

transactions that

in

substance creâte security interests as such.

This will

22,

One may hasten to point out that the similarity of American commercial transactions \.vith those
of its Canadian neighbour would have helped in the easy transplant of Àrticle 9 to Canada. See J. Ziegel,
"The American Influence oD the Development of Canadian Comme¡cial l.aw' (1976), 26 Case Western
Reserve L. Rev. 861. However, in a 1969 workshop in McGill University, it wâs âgreed by the

participants representing different industrialised countries that Alicle 9 is transplanøble. See J. Ziegel and
W. Foster ed. Aspects of Comparative Commercial Law (Montreål: Mccill University; New York: Oceâna
Publications; Dobbs Ferry, 1968). See also chapter 6 ânte. See also chapter 6, note 139 and accompanying
text.

23.

R. Çuming, "National and lntemational Harmonization: Personal Property Security

hw,'

in D.

Ki¡g ed. Commercial and Conzume¡ l-sw from an Intemational Pe¡spective (Littleton, Colo¡ado: Fred B.
Rothman & Co., 1986) 471 a¡ 474, In another remark by another scholar who was writing with Latin
America¡ countries in view:
The legsl traditions, cultural values and economic forces of the United States differ from the l-atin
American countries. Yet, the institutions and rules germinated in the United Stâtes lreferring to
Article 9] should be given the chance to flourish in developing countries, where the availability
and use of c¡edit is low, but the demand for it is increasingly high.
See A. Garro, "Security Interests in Personal Property in I¡tin America: A Comparison with Article 9 and
a Model for Reform' (1987), 9 Houston J. lnter I-aw, i57 at 158.
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¡emove the present unjustifiable position where the form of a transaction, mther than its
substance, determines the legal treatment. It

categorisation

will equally put to

of the various fo¡ms of security

an end the unnecessary

interests and the bewildering mix of

common law, equitable and statutory rules that regulate these interests. Indeed, the

catholic appeål of Article 9 was the basis

of the recommendation of the Professor

Drobnig Commission, which found that Article
preparation

of an international

Canada's lead

t

has the conceptual framework

for the

law.ø

Again,

model on personal property security

in adopting Article 9 is of particular

assistance to the Commonwealth

jurisdictions. To a high degree, both Nigeria and Canada have

a

common source for thei¡

commercial law and practice -Great Britain. The style of legislative drafting used by the
Canadian provinces that have enacted personal property security acts is clearer and more

coherent as opposed

to the excessive detail in Article 9. Accordingly, any

serious

legislative intention in this regard may have Canada as the reference point.

A few

issues that are likely to be controversial

if

Nigeria were to import the

Article 9 model need to be highlighted.

(b). IS TTIE FI,OATING CHARGE STILL RELEYANT?
First, the place of the floating charge under the new scheme will be settled. That
the floating charge, which is a nineteenth century creation of equity, is still in use today

in

some jurisdictions may leave one to ponder over the peculiar commercial attraction

of this security device.
24.

Despite the employment

of this form of security in

See Report to the Secretarv Getreral: Study on Seruritv Ir
Commissions on lntemational Trade Law, 1911), Yol, VilI, 171.

secured

(Ysrbook of the United Narions
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transactions for over a century,

it

has remained conceptually elusive. Perhaps

correct to state that its continued use as a form
importance,

if

of

it may be

security necessarily implies its

not indispensability, in commerce.

It is often said that the major signif,rcance of the floating charge in commercial
transaction is the trading autonomy granted to the debto¡ to deal with the charged assets

in the ordinary course of business. But this commercial advantage contains the
destruction

of the security, as it

seed

of

enables the debto¡ to grant other secu¡ity interests

ranking in priority to the floating chatge, and in some cases the debtor may dissipate the
assets and render the realization

of the security illusory. But the floating charge provides

for these risks with the concept of crystallization and negative pledges. Crystallization
causes the charge

to attach with, or without, active intervention on the part of

the

debenture holder, while the negative pledge clauses prohibit the debtor from encumbering

his assets without the prior consent of the creditor. There is also the right to trace the
assets

to the hands of a purchaser outside the ordinary coutse of business.2s
Vulne¡able as the floating charge is, the debenture holder can claim his interests

in the assets that is

subject to judgment execution provided that the sheriff has not

completed the execution. Altematively,
attempt to attach the security interest

it

could be provided

in the security that an

will, automatically, crystallize the charge. Again,

because the debenture holder has a present security in the floating charge, he can apply

to the coult for an injunction restraining the debtor from jeopardising the security or

25.

R. Goode, læsal Problens of C¡edit and Securitv, (I-ondon: Sweet & Maxwell; Centre for
Commercial [,aw Studias, 1988) at51; L. Gower, D. Prentice and B, Pettet, Gower's Principles of Modem
Companv I:w, (London: Sweet & Maxwell, 1992) at 417.
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altering the risk secu¡ed. The floating chargee can also appoint a receiver to manage the
company instead of selling its assets.26

In spite of the obvious advantages of the floating charge, it is an inferior security
compared to a fixed charge. The use of a fixed charge

some

will enable the creditor to avoid

of the commercial hazards to which a floating charge may be vulnerable. For

instance, in terms of priority a fixed charge ranks first, unless the interest of a bona fide

purchaser for value without notice is

affected.' With regard to assets realization, it

may be commercially more protective for creditors to obtain a fixed charge instead of

a floating charge. However, this claim has been queried by P¡ofessor Goode, who
contends:

Assuming that the debtor company has a sound business it is not in the interest
of either party unduly to fetter the company's ability to run its business, for it is
from the income generated by the company's trading activities that the creditor
will ultimately be paid. For the credito¡ to tie up the debtor with covenants so
stringent that the c¡editor will have to run a blind eye to breaches in o¡der to
avoid impairing the efhciency of the enterprise is not good sense.28

It

seems that this policy basis

of the floating charge may equally be met by

the

device of a fixed security interest with an express or implied licence to deal,2e or the

ability of a debtor to pass title in inventory to purchasers in ordinary course of business

26.

Goode,
, ibid. If money is paid into court to sâtisfy the
claims of other creditors a¡d the holder ofa floating charge crystrallizes it while the money is still in court,
he is entitled to payment out of the money paid into court in priority to the other claimants. The rationale
for this is that the money still belong to the debtor company, and the court has temporary control over it.
See

!4¡9 v

27.

[1990],3 W.W.R. 364.
ibid., 52.

Goode,

28.

Goode,

29.

See

, ibid., at 51.

Wood, "The Floathg Charge in Canada" (1989), 27 AJla,L, Rev. 199.
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under the new regime. The weight of this contention is felt more in the case of inventory

financing where the floating charge is seen as a fragile, inferior and unreliable fo¡m of
security.3o However, the very nature of a licence could suffice to render the utility of
this financing scheme suspect. The acceptance of "licence" as the basis of the company's

ability to de¿l with the charged assets has been rejected because of its shortcomings.3r
Apart from the fact that a fixed charge with a licence to deal is possible and permissible,
there is the further problem of reconciling the concept of a "licence" to deal, which may
be of a general and continuing nature, with a specific proprietary title that this security

device confers.32

It

has been held that, generally, the courts have been unwiiling to

characterize charges which permit the debtor to deal with his assets in the normal way

of business as fixed charges with licence to sell. Rather, the courts have characterized
such charges as floating,

with the result that they give the charge holder no priority over

third parties who have an interest in the debto¡'s property prior to crystallization. A1so,
there are cases where the courts have upheld the right of a chattel mortgago¡ to sell his

inventory in the ordinary course of business, relying on what the parties must have
intended. In so doing, they have sometimes referred to the charge as fixed with a licence

to sell, even though the accepted doctrine

suggests that such a charge ought

30.

to

be

J. Ziegel, "The Legal Problems of WÏolesale Financing of Durable Goods i¡ Canada. " (1963),
41 Can. Bar Rev, 54 at 6245; D, Sher & D. Allan, "Financing Dealers Stock-in-Trade" (1965),
N,Z.U.L.R. 371a¡392-410; D. Allan, "Stock-i¡-Trade Financing (Australia and New Zealand)" (196?),
2 U, Tas.L.Rev. 387 at 391-403,

31.

Pennington, "The Genesis of the Floating Charge", (1960), 23 M.L.R. at 646.

32.

Gough, Companv Charees, (-ondon: Butterworths, L978) ar f23.
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considered as floating.33

It is also arguable

that

if

the concept of automatic partial crystallization3a is

possible, then the claim that a specific security with a licence to deal confe¡s and ensures

a greater security against filture creditors may no longer be tenable. The claim that a

fixed charge enhances a superior priority position of the secured pafy to the proceeds

of the collateral is equally questionable. Where there is a specific proprietary interest,
the proprietary interest of the creditor can extend to the proceeds so long as the proceeds

a¡e still susceptible to being identified as the proceeds of a specif,rc collateral. This
involves great legal and, sometimes, administrative problems for the financing creditor
which is avoided in the case of a floating charge. These difficulties outweigh the alleged
advantage of fixed chargees proprietary interest in the proceeds, when compared with the

floating charge because the floating charge covers the entire undertaking ofthe company.

Fu¡ther on the question of proceeds, both the fixed chargee and floating chargee are
expected to monitor the debto¡ to avoid the dissipation of the collateral, but

if

a

right to

follow the proceeds arises, the fixed debenture holder, as opposed to the holder of the
floating debenture, is faced with the problem of identifying mixed cash assets which have
not been dissipated.3s

[1988], 1W.W.R.
Mckchlin J.A. (Wallace J.A. concurring). But se¿ the dissenting judgment of I:mbert J.A.

34.

The concept of automatic pafial crystâllization
Com¡¡anv Cha¡ges, supra, note 32 at 190.

35.

Gough, ibid., 191.

1; per

is termed a "springing security" by cough
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While recent legislative developments in some commonwealth jurisdictions36 may

call into question the desirability of the floating charge as a form of security in
contemporary secured transactions,3T it is noteworthy that American Courts were hostile

to this form of security from the onset. At the peak of this judicial hostility the United
States' Supreme Court held that a transfer of property which reserves to the transfe¡o¡
the right to dispose of the property or to apply the proceeds thereof for his own uses is

fraudulent in law and voidable at the instance of the debtor's creditors.3E

The objection to the floating lien in the United States proceeded f¡om case law
and what may be regarded as the judicial wisdom of the past. One of the reasons for
objecting to this form of security is that the availability of the floating lien or blanket lien
would c¡eate a situational monopoly for the creditor, and as the present and future assets

of the debtor are encumbered, it would be difficult to meet the claims of

unsecured

c¡edito¡s. Accordingly, other sources of credit would dry up, to the det¡iment of the
debtor. Additionally, it was thought impemtive for the law to protect a needy borrower
against himself by not allowing him to encumber all the prcperty he may own so as to

36.

Reference is being made to the enactment of Personal Property Security Acts in most Canadian
common law provinces.

37. Mcl-aren, Personal Propertv Securitv - A¡ I¡troductorv Anâlysis Cloronto: Carswell, i992) at
2.28-2,28.t; G. Hammond, Pe¡sonal P¡operty (Auckland: Oxfo¡d University Press, 1990) at 295; Wood,
"The Floating Charge in Canada', supra, note 29.

38.

Benedict v. Ratner 268 U.S. 353 at 360, per Mr Justice Brandeis. Ia American jurisprudence, the
equivalent of the English floating charge is termed the 'floating lien", even though they bear similar
features. Note also that although this decision was applicable to New York only, it was freely cited in other
states i.n America,
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secure a present loan.3e

However, commercial necessities and continued pressures resulted in the creåtion
of the American va¡iant of the floating charge. Commenting on the eventual recognition

of the floating lien Gilmo¡e observed:
The gradual crumbling of the initial well-defined judicial position of hostility to
anything resembling a floating lien must be taken as sufficient proof that
commercial needs entitled to protection, required the abandonment of a state of
the law appropriate to the primitive stage of industrial development. The old
rules, in so far as they have any surviving vitality lead only to intolerable
technicalities in the law, which penalizes legitimate transactions and serve as traps
for the unwary and the unskilled. Therefore, nther than pretend, on the level of
legal fiction, that things cannot be done which in fact and in law can be done,
sound analysis requires that the floating lien be recognised as valid and then cut
down to size in situations where its unlimited and unrestricted application might
lead to undesirable and unjust ¡esults.ao
The tenacity of the floating charge and its eventual recognition by Article 9 of the

American Uniform Commercial Code and the Canadian Personal Property Security
regime may be enough proof of the importance of this security device.ar Although,
these laws do have sections bearing marked similarities to the floating charge,

it should

be noted that, in the two jurisdictions, the floating charge or lien is intended to be a full-

fledged "legal" security interest, taking priority over all parties with the exception of

39.

Gilmore,

40.

Gilnore, ibid., at 360.

41.

See

(Boston ard ToroDto: Little, Brown

vol. I at 360.

A. Abel,

"Has A¡ticle

9

Scuttled the Floating Charge?

& Co.,

1965)

" in Ziegel (eÅ.), Aspects of

Compa¡ative Comme¡cial [¿w (Montreal: McGill University; New York: Oceana Publications, Dobbs
Ferry, 1968) at 426, I¡ Canada, all the provinces that have enacted the Personal Property Security Act
made provisions for the utilisation of the floating charge as a form of security interest.
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those clearly given preference by the new regime or any other law.a2

It is probable
regime to a form

of

that changing the nature of a floating charge under the present
specific security

will

cure the inferior position

it

has hitherto

occupied on the priority ladder. This would me¿n that, apart from the flexibility of this

security device,

it

also ensures a timely and full realization of the security interest.

Nonetheless, because of the attraction of the floating lien there is the temptâtion for every

creditor to take a floating lien, no matter how small the claim may be.43 Since there

is the possibility of abuse by creditors, it has been advised that a debtor should
cautious

in

assenting

to an action which may shut him off from the possibilities of

utilising cuÍent assets for seasonal and other short term borrowing.ø In any event,
a ¡esult

be

as

of the avowed importance of both short term and long term finance, a long term

creditor who encumbers all the debto¡'s assets may do a disservice to himself and his
debtor. Therefore,

it

appears that the susceptibility

of the floating lien to

abuse by

creditors may justify an unadulterated fioating charge in the present regime. According

to an informed commentator:

If

something in the nature of a "floating lien" was desired, it might have been
wise to have pattemed it more closely on the English model, which leaves the
encumbered assets free until the lender, as by appointing a receiver, has caused
the lien to crystallize.as

42.

P. Coogan and J. Bok, "The Impact of A¡ticle 9 ofthe Uniform Commercial Code on Corporate
Indenture.' (1959), 69 yalèL.I.257i Mcl-aren, Persopal Propertv Security, supra note 37 at2-15,

43.
44.

Gilmore,
Coogan

supra, note 39 at 365.

& Bok, "The Impact of A¡ticle 9 of the U.C,C, on Corporate Indentu¡e", suprâ, ¡ole

42 at 258.

45.

Gilmore, l9$9!alE¡qp9!!yrsggg!i!y, supra, note 39 at 365.
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It should be pointed out that the âpparent gap that may occur by resorting to the
floating lien can be covered by using the purchase-money security interest, which is a
superior security interest

- even to a prior legal interest. The

use

of a floating lien to

cover both present and after-acquired property does not prevent the adoption

of

a

purchase money security interest to finance new inventory, equipment or other assets.aó

Nevertheless, this potent security device is only usable for non-cash assets, and cannot

meet the need of a debtor pressed for reådy cash
purposes in his company - which may be available

- for example, for administrative

if a floating

In conclusion, it is not disputed that the floating

charge is utilised.aT

charge

is a precarious

and

vulnerable security, which does not protect the secured party to the same extent as a

fixed charge. But despite the weaknesses of this security, it has proved very useful in
certain types of credit transactions where other forms of security may appear too rigid

to meet the immediate needs of a debtor pressed for ready cash. Accordingly,

the

attraction of the floating charge might not be the result of a prolonged interest ofjurists

in attempting to grapple with its conceptually elusive nature or doctrinal

intricacies.a8

46.

Tlre use of the Romalpa Clause may also meet some of the advantages of the purchase-money security
illterest. Further, the advantages of the purchase money security i¡terest can be met, even better, by the
u,se of a Quistclose Tras¡, This is derived from the case of Barclays Bank Ltd. v. Ouistclose Investment
Ltd. [1955], 1 W.L.R. 1080. It has beeu persuasively argued that this trust concept is another unrecognised
form of security interest. Se€ M. Bridge, 'The Quistclose Trust in a World of Secured Transactions"
(1992) Oxford J. Iæg. Stud. 333.

47.

Coogan

& Bok, "The Impact of Article 9 of U.C.C. on Corporåte Indenture", supra, note42

258-259.

48.

See Wood, 'The Floating Charge in Canada" supra, note ?9 at L92,

at
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It

seems to have more

of commercial appeal.o'

The retention of the floating charge was a controversial issue before the enactment

of the first Ontario Act, but the legislation did allow the floating charge to function with

all its features under the new scheme. This position was not followed by other provinces
that adopted Article 9, and

it was subsequently abandoned by Ontario. In its new form

the floating charge in Canada is the equivalent of the American floating lien. There may

be ¡eservations on the wisdom of abandoning this useful commercial device. But in
Canada, there

is little, if any, regret for the demise of the floating

charge and its

replacement with a fixed security interest (the floating lien) under the new scheme.so

Àny reform of the law of security inte¡est in personal property in Nigeria along

the lines

of Article 9

should spare some attributes

of the floating charge. The

preservation of this security device should not undermine the conceptual framework of

the model legal regime. Again,

it

has been pointed out that this security interest can

perform important functions under the new scheme. For instance, the floating charge v/ill

not prevent a debtor pressed for needy cash for administrative purposes from giving
security to a lender for such purposes that ranks in priority to the floating charge. Under

49. According to the Cork Comrnission, "the floati¡g charge has become so fundamental a part of
the financial structure of the United Kingdom that its abolition cannot be contemplated." See Cork
Commission Report on Conzume¡ CreÅir, 1971, Cmnd. 4596 at 345-346. The New South Wales proposed
pelsonal property security law, along the line of Alicle 9, rejected the inclusion of the purchase money
security interest. The commissioners were of the view that floating charges are the most common form of
transactions that creato purchase money security interesis. See tho I¡w Reform Comnission of New South
Wales, Discussion Pâper 28. Personâl Property Security, at 75. Se€ also Gilmore, Personâl Property
$ggg¡ily, supra, note 39 at 360.

50.

For a strong defence of the Canadian departure from the traditional features of the floati¡g
charge, see J. Ziegel, "The New Provincial Châttel Se¿urity Regimes" (1990), 70 Can. Bar Rev. 681 at
713 et seq.
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the model regime not even a purchase money security interest can meet this needsl and
such a lender would need a subordination agreement from the "floating charge" holder

which will be difhcult to obtain

It

if

the debto¡ has reached his credit limit.

seems that Nigeria may follow the path

security interests

in

of the proposed English reform of

personal property,52 where the floating charge has been

strengthened. The concept of crystallisation and automatic crystallisation may have to be
abandoned. However, the retention of the essential aspects of the floating charge can be
preserved under any proposed regime. For instance,

it could

be provided that creditors

who extend credit to debtors for stipulated administrative purposes - for example, for the
payment of wages, rents, taxes

-

should be entitled to a super priority position

same way as purchase money security interest holders. This

in

the

will ensure that debtors

are

not bonded to institutional creditors who may be unwilling to exceed their credit line,
even when the loan is just required to meet the cost of administration in the company.

By such a provision the new regime will provide the essential benefits of the floating
charge and this can be done without any effect on its conceptual basis.

Most importântly, under the proposed regime the system of registration would be
completely revamped. The present system's potential for injustice by allowing 90 days

within which registration can be effected should give way to the model regime where the
date

of ¡egistration (or perfection) will determine the priority position of the floating

51.

P. Coogan and J. Bok, 'The Impact of the Uniform Commercial Code on Corporate Indenture",

supra, note 42 at 258-259.

52.

See

A. Diamond,

Industry, HMSO (1989).

Department of Trade and
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chargee. With the idea of notice filing in place, this innovation

will enhance simplicity

and facility in secured lending.

(c). COMPUTER REGISTRÄTION.
Another crucial issue is computer registration, There is nothing that is inherently
objectionable in this system of registration.

It

has a

lot to commend it and has worked

remarkably well in Canada where the system originaûed. There is no denying the fact that
computer registration is error-prone because of the high degree of accuracy required.

It

is, however, pertinent to remark that no human device or activity is error-proof. In
Carada, the insu¡ance provision for the compensation of those who rely on the system
and are damaged thereby - although the monetary liability is limited - has succeeded in

removing the anxiety that the use of this system would have generated. The foreseeable

problem

in Nigeria is that, generally, the society is not

computer iiterate a¡d the

introduction of this system of registration may be problematic at the initial stâge. It may,
however, be said that the filing of a financing notice which opemtes in most Canadian
common law provinces does not require a detailed knowledge of computers.s3

Moreover, the installation of computer registries is capital intensive, which the
economy at present may not be able to support nation-wide. Again, other public utilities,

like electricity, must be functioning well before the use of computers will be effective.
The United States, on the other hand, did function with manual registration, which did

not undermine the effectiveness of their registration system. Although there are efforts

53.

But the "paperless" form of computer registration that operates
requires sophisticated knowledge of computer,

ir

British Columbia, for instance,
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to computerise the company registry in Nigeria, this is only possible because there isjust
one company registry in the country. Personal property security legislation

will require

registry offices in all the states of the federation and Nigeria may have to borrow from
the United States' system of manual registration. This suggests that the requirement of
computer registration is no reason to postpone any effort at reforming this a¡ea of the
law.

(d). IIYTERACTION WITH OTTIER LAWS.
A reform of the law on chattel security will demand the repeal or amendment of
most of the laws that presently govern this aspect of secured transactions. Because the
model

Nofh American regime is based on the functional approach and has a uniform

of rules, there will be no need to continue to observe the difference between

set

chattel

mofigages, conditional sale, and hire purchase transactions. These transactions, amongst
others, for instance, registration under the Companies Act, will be uniformly regulated

under any proposed regime. The law that protects illiterate persons may

need

will be allowed to

grant

modification, since sole proprietors, whether literate or not,

security for debts incurred under the proposed regime. This proposition can be justified
on the ground that there are now more educated people in Nigeria than there were when

the law was enacted. Again, transactions that involve the taking of security are now
conducted mostly by lawyers, cha¡tered secretaries and accountants.

The¡e will also be the need to reåppraise some other laws, like the Sale of Goods

Act, which will have some interaction with the proposed law. Since the location of title

229

to any property is no longer relevant, aspects of the Sale of Goods Act that relate to this
should be repealed, to the extent that they concem security interests. The repeal should

cover bills of sale, which are not intended as absolute sales, the registration provisions

of the Companies Act, and the rule in Dearle v. Hall.s where the priority of conflicting
security interests in personal property and of absolute assignments of choses in action are

in

issue.

Important in this regard is bankruptcy legislation which has some impact on the
operation of personal property security law. The effectiveness of the model regime in the

United States and Canada may have much to do with the compatibility

of

their

bankruptcy legislation with the new regime. There will be minor problems in the reform

of the law in this area. The federal govemment in Nigeria is empowered to legislate on
bankruptcy matters, as well as commercial issues so that the question of conflict between
federal and state laws present in Canada and the United States, will be absent in Nigeria.

What may be required in Nigeria is the type of legislation that will avoid any conflict
between personal property legislation and the bankruptcy law concerning priorities of

creditors.

Moreover, since the law will impact on reål property, for example fixtures, there

will also be the need to spell out the pattem of registration in the land registry that will
be effective and compatible with the system of registration under a new Act.

54.

(1823-28), 3 Russ 1, [1824-34] All ER 28. See J. Ziegel, "Repeal of Bills of Sale I-egislation"
See generally, R. Goode and L. Gower, "Is Article 9 of the Uniform Comme¡cial
Code Exporlable? An English Reaction" in Ziegel and Forster ed., Aspects of Comparative Comme¡cial
!¿¡9, supra, \ote 22 288, where the authors discussed the a¡e¿s that will be reappraised in England and
other Commonwealtb^tcountries befo¡e A¡ticle 9 is exported to those jurisdictions.

(1984), 9 C.B.L.J. 1i7.
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The implication of this discussion is the need for thorough research and a study

of the potential impact of any proposed regime on business practices in Nigeria. The
whole philosophical foundation of Article 9 is sound but it is unthinkable that a wholesale

transplant

will be advocated without a

consideration

of the domestic

circumstances.

According to informed commentators:
One of the most impressive features of the work of Karl Llewellyn and his
colleagues \ryas that it was based on detached and lengthy research into American
business practices. The last thing that they would have wished is that it should be
extended to other countries without equally thorough reseårch into the practices
prevailing there.55
The constitutional allocation of legislative powers in Nigeria should simplify any

¡eform effort. Because the federal govemment appears to be the competent authority to
legislate

in this

area, there

will be uniformity of

Moreover, Nigeria has no equivalent
Canada,s7 and this

will make for

laws

in the whole

of the section 427 Bank Act

federation.só

conundrum in

easy functioning of any proposed legislation along this

line. However, the essential research and planning needed before any reform will come

to fruition will require capital investment. This may appeff too heavy for Nigeria's
presently lean financial standing. But considering the importance of the availability of
large amounts of credit at lower mtes to meet both consumer and commercial needs, and

55.

Goode and Gower, "Is Article 9 of the Uniform Commercial Code Exportâble? An English
Reaction", ibid, at 325.

56,
United

This

will avoid the conflict of legislations common i¡ most federal

systems like Canada and the

State,s.

57.

For the conflict between sertion 178 (currently s,427) of the Ba¡k Act and the provincial
Personal Property Security Acts, see R. Cumhg, "The Relationship between Pe¡sonal Property Security
Acts and section 178 of the Ba¡k Act: Federal Paramountcy and Provincial Legislative Policy" (1988), i4
C.B.L.J. 315; R. Cuming, 'PPSA - Se¡tion 178 Bank Act Overlâp: No Closer to Solution" (1991), 18

c.B.L.J.

135.

231

for the expansion and growth of the economy, it

seems that the extra cost would be more

than justified.58 Such an undertaking abandons inadequate and archaic laws and
enhances order and predictability in business transactions, and

will meet the present

and

futu¡e comme¡cial realities and societal needs,

58.

See also Garro, "Security Interests i¡ Personal Property in låtin America: A Comparison with
Article 9 and a Model for Reform", supra, r.ote 23 a1201; Goode and Gower, "Is Article 9 of the
Uniform Comme¡cial Codo Exportable? Al English Reaction", supra, note 22 at 349t J, Ziegel, "The
Canadian Personal Property Security Legislation" (1986), L.M.C.L.Q. 160.
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