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EXTRATERRITORIAL JURISDICTION IN

THE SPHERE OF ANTITRUST.

INTRODUCTION

The term 'extraterritoriality' has been described
as "the intrusion of the jurisdiction of one country into
another, or the subjection of residents of one country to
the laws and policies of another country,'1 The Federal
antitrust laws of the United States have presented the
classic case of extraterritorial application, and, until
the past two decades at least, only the American anti-
trust laws were applied in the regular course of ad-
ministration to restrictive and monopolistic practices
not localised entirely within the territory of an
enforcing state,

This may have been due to a number of varying
factors,? but in any event it is felt that no apology is
needed for examining the genus of extraterritorial anti-

trust jurisdiction from the standpoint of its most

1. Foreign Ownership and the Structure of Canadian
Industry --— Report of the Task Force on the Structure of
Canadian Industry (Chairman, M,H. Watkins) at p. 310
Privy Council Office, January 1968.

2. For example, that the United States antitrust laws
are more venerable than those of any other state. For
further comment, see Oliver, The Range and Effect of the
Antitrust Laws of the United States, Report of the 51st
Conference of the I.L.A., Tokyo 1964, at p. 511,




predominant species. America has in many instances
provided the international blueprint for the organization
and structure of national economic affairs, and it is
fair to say that the problems which have confronted the
United States as the result of the diligent protection

of her foreign commerce from international cartels and
monopolies epitomise the difficulties which have just in
recent years begun to confront the other highly-indus-
trialised countries of the Western World,

The efforts of the United States to maintain
competition in her import and export commerce has, of
course, raised many contentious problems, not only for
international law and policy, but also in the inter-—
national sphere -- fthe foreign commerce application of
the American antitrust laws has offered one of the most
vivid illustrations of the projection of one state's
regulatory scheme into affairs of concern to other
states.'3

If is the object of this study to attempt to dis-
entangle some of the inconsistencies and legal anomalies
surrounding this projection. In the furtherance of this
aim, this paper will focus on the international Juris-
dictional aspects of the subject, and attention will not

be paid either to the mechanics of violation of the

3. Katz and Brewster, International Transactions and
Relations, ¢. 9, p. 550 (1960).
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antitrust statutesh or the corresponding Jjudicial criteria
for the determination of illegality in any particular
case.5

Accordingly, a discussion of the relevant case law
and legislation in Chapter One will be followed by an
analysis of existing international law principles of
Jurisdiction and their applicability to the type of
problems arising in connection with the enforcement of
restrictive business practices legislation. A survey in
Chapter Three of the international complications engen-
dered by United States extraterritorial jurisdiction will
precede a section dealing specifically with the manner in
which such extraterritoriality affects the United States'
closest neighbour -- Canada. Lastly, in Chapter Five, a
variety of solutions, both existing and potential, will

be discussed and evaluated in the context of the

L. For example, participation in cartels, the antitrust
aspects of foreign plant investments, be they joint ven-
ture or merger, the use of whoélly or partly-owned sub-
sidiaries for foreign operations. For general information
on these aspects, see particularly Oppenheim, Weston,
Federal Antitrust Laws, Cases and Comments (3rd ed. 1968).

5. That is, per_ se unreasonableness, as exemplified by
the decision in United States v. Socony Vacuum 0il Co.,
310 U.S. 150 (19&0), or alternatively antitrust's 'rule
of reason' -~ See, for example, dicta in Standard 0il Co.
v. United States, 221 U.S. 1 (1911) and American

Tobacco Co. v. United States, 221 U.,S. 106 (19171). For
further information, see Oppenheim, Weston, supra fn. 4,
and Kronstein, Miller, Dommer, Major American Antitrust

Laws (1965).




preceding study.

The problems in attempting to present a disinter-
ested analysis of the more important aspects of United
States extraterritorial jurisdiction in this area are not
inconsiderable; on occasion, in the face of a
conglomeration of conflicting data, the writer must admit
to identifying somewhat with Wellington's classic 'I
don't know what effect they will have upon the enemy, but
by God they terrify me.’6 Whilst not wishing to extend
the enemy analogy to the reader, it is hoped that the
following study provides a moderately clear exposition

of the issues involwved.

6. Ascribed to the Duke of Wellington, on a draft of
troops sent to him in Spain, 1809 -~ The Oxford
Dictionary of Quotations, p. 564 (2nd ed. 1968).



CHAPTER I

LEGISLATION AND CASE LAW
I. THE SHERMAN ACT -- SUBSTANCE,

RATIONALE, AND JURISDICTIONAL FEATURES.

The authority granted to Congress by the
Constitution 'to regulate Commerce with foreign Nations'1
includes the power to proscribe activity which has a
detrimental effect on the foreign commerce of the United
States. Pursuant to this authority, Congress has enacted
various antitrust statutes which apply to foreign com-
merce, statutes which have been officially described as
a 'distinctive American means for assuring competitive
economy on which our political and social freedom and a
representative government in part depend.'!

Whilst other antitrust statutes contain provisions
relating to foreign commerce,3 the scope of this paper

will be limited to a discussion of the jurisdictional

1, U.S. Const. Art. 1, s. 8, ¢l, 3.

2. Report of the Attorney-General's National Committee
to Study the Antitrust Laws (1955), U.S. Government
Printing Office, p. 1. [Hereafter cited as Att.-Gen's
Report |

3. These include: Clayton Act, 15 U.S.C. ss 12-27
(196L4) -~ prohibits agreements not to deal in the goods

of a competitor which tend to lessen competition or create
a monopoly and acquisitions of stock or assets of another
company, the effect of which may be to lessen substan-
tially competition or create a monopoly; Wilson Tariff
Act, 15 U.S.C. ss, 8=11 (1964) ~- s, 73 of which
specifically outlaws restraints operating on the import
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!
reach of the Sherman Act of 1890,‘ the parent antitrust
statute, under the provisions of which the most impor-

tant antitrust prosecutions involving foreign elements

have taken place,

The American antitrust laws are of the prohibitory,
rather than the supervisory type. The Sherman Act
itself is entitled 'An Act to protect trade and commerce
against unlawful restraints and monopolies', and by
Section 1, %every contract, combination in the form of

trust or otherwise, or conspiracy, in restraint of trade

or commerce amongst several states, or with foreign
nations'ha is declared illegal, and every person making
such an arrangement guilty of a misdemeanour punishable
by fines, or imprisonment or both, Section 2 also pro-
vides that 'Every person who shall monopolize, or attempt
to monopolize, or combine or conspire with any person or
persons,; to monopolize any part of the trade or commerce

amongst the several states, or with foreign nations' shall

trade of the United States; Webb-Pomerene Act (Export
Trade Act), 15 U.S.C, ss. 61=65 (1964) -- limited ex-
ception to the Sherman Act: in general authorizes Ameri-
can companies solely engaged in export to band together
in selling for export, the Act authorizing such companies
to fix the prices and co-operate in shipping their pro-
ducts to foreign countries; Federal Trade Commission Act,
15 U.S.C. ss. 41-58 (196l4) =~ prohibits unfair methods of
competition in interstate commerce, and violations of the
antitrust laws are deemed to be unfair methods of com-
petition for purposes of said Act,

b, 15 U.S.C., ss, 1«7 (1964), La. Emphasis added.




also be guilty of a misdemeanour punishable as under
Section 1. In addition to the criminal sanctions, which,
of course, must meet the requirements of proof of intent
and of other elements beyond a reasonable doubt before a
Jury, Section 4 authorizes enforcement through civil
proceedings brought by the United States (represented by
the Department of Justice) for a decree in equity. Such
cases are not triable by jury and the criminal burden of
proof is mnot required. Equitable decrees may require
affirmative, corrective action, as well as cessation of
objectionable conduct; the ultimate sanction for dis-
obedience to the decree is punishment for civil contempt
of court, In the general administration of antitrust
laws, both criminal and civil proceedings are resorted to,
but it is through civil proceedings and decrees in equity
that affirmative, acceptable courses of conduct are

5

required for the future.

5. Once its investigations uncover evidence warranting a
charge of violating the Sherman Act -- or any of the other
statutes ~-~ the United States Department of Justice must
decide whether to proceed by criminal prosecution or civil
actione. A criminal case can lead to punishment of offen-
ders for past offences, and it is considered appropriate
in those cases where the law is clear and the facts
indicate a flagrant offence and plain intent to restrain
trade unreasonably ~- the deterrent efficacy of the Act
requires such criminal prosecutions, In order, however,
to remedy the situation rather than merely punish the
guilty, an additional civil action is often instituted,
whereby a decree containing injunctions regulating the
future conduct of the industry can be obtained, and it is
for this reason that the Department of Justice frequently
brings concurrent civil and criminal prosecutions.



The Sherman Act also provides, under Section 75
that any person 'who shall be injured in his business or
property by any other person or corperation by reason of
anything forbidden or declared to be unlawful by this Act!
may sue the defendant for threefold damages and costs,
whilst Section 8 of the Act explicitly includes foreign
corporations‘as among the ‘*persons® sought to be governed
by dit.

The underlying rationale of the application of the

antitrust laws to foreign commerce is the same as that

regarding interstate commerce, that is; as the District

Court of the Southern District of New York said in 1945 in

United States v. National Lead Company6 (later affirmed by

the Supreme Court),7 the major premise of the Sherman Act
is that ‘'the suppression of competition in international
trade is in itself a public injury or at any rate
suppression is a greater price than we want to pay for
benefits it sometimes secures,?

On a somewhat more specific piane, Brewster has
stated that the basic objectives of United Stateées policy
in the application of the Sherman Act to foreign arrange-
ments are threefold: firstly, to prevent mnational

boundaries from providing a 'safehaven' from which it is

6., 63 F. Supp. 513 (S.D.N.Y. 19k5),
7 332 U.S. 319, 67 Sup. Ct. 163k, 91 L. Ed. 2077 (1947).

8, Supra, fn. 6, at p. 525,




possible for Americans to flout laws designed for the
protection of domestic competition in the United States;
secondly, to prevent arrangements made abroad from
depriving American consumers of the benefits of free
competition among importers and between domestic and
foreign sources of supply; and thirdly, to prevent
foreign restraints from excluding United States exporters

and investors from competitive access to foreign markewts.sa

It is Section 1 of the Sherman Act which has been
principally considered in the importént international
cases, From an analysis of the wording, it may be noted
that this section contains three specific concepts,
declaring ‘'illegal!' (1) 'every contract, combination...
or comspiracy®, (2) 'in restraint of*, (3) f‘trade or
commerce with foreign nations?®, and it is this last con-
cept which is the jurisdictional feature of the statute.
It is under the aegis of this section that the American
courts,; in assuming Jjurisdiction over foreign commercial
activities, have imparted to American antitrust law an
extraterritorial application of a most radical kind.

Some clarification is perhaps mnecessary at this
stage, however, vis-d-vis the precise meaning of the term

*jurisdiction' as it is used in the context of this paper.

8a. See Brewster, Law and United States Business in
Canada, ¢. 3y p. 15 (Canadian-American Committee

Publication, 1960).,
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In any discussion of the extraterritorial application of
the antitrust laws, a fundamental distinction must be
drawn at the outset between jurisdiction over the person
and jurisdiction over the subject-matter for, as Whitney
has commented,9 a principal source of confusion has lain
in the tendency to assume that if the former exists, the
latter musf follow, Clearly, there can be no exercise
of effective power by the United States Courts unless the

defendant is subject to in personam jurisdiction within

American territory; conversely, the United States courts
may have jurisdiction over the person of the defendant,
but lack jurisdiction over the particular act of that
defendant. This basic distinction between !'judicial' and
'legislative' jurisdiction embodies in its turn the
dichotomy existing between the competence to apply law and
the competence to make or prescribe law, a distinction

which is recognized by the Restatement, Second, Foreign

Relations Law of the United States 1965.10 It is to the

problems involved in this latter aspect, that is, to the

reach of the legislative power =~ the legal systems-- of

the United States, that this paper is directed, In other
words, may it be said that the American courts have juris-

diction to prescribe punishment for conduct in foreign

9, Whitney, Sources of Conflict Between International
Law and the Antitrust Laws, 63 Y.L.J. 655, at
p. 656 (1953-54).

10. Restatement, Second, Foreign Relations Law of the
United States (1965), s. LO.
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areas which may be thought to violate the antitrust
statutes ? The whole question of personal jurisdiction,
involving the concepts of venue and service of process,
whilst an extremely practical consideration, does not
fall within the specific ambit of this study.

ITI. THE SHERMAN ACT - EXTRATERRITORIAL
APPLICATION.
The Jjudicial decisions involving the extra-
territorial reach of the substantive law under the Sherman

Act have all resulted from complex litigation involving

multiple problems, Large~scale monopolies and cartels do
not operate merely within the territory of one state.

They involve agreements between both United States and
foreign firms, the network of understandings and controls
operating in several different countries, Thus, they may
be too far flung for a strictly territorial antitrust law
to control effectively. In attempting to cope with this
problem, the United States Courts have not hesitated to

reachk out after such trust arrangements. As a matter of

11, For information on these aspects, and for authori-
tative writing on the whole sphere of the United States
antitrust laws, see the following publications: Fugate,
Foreign Commerce and the Antitrust Laws (1958); Brewster,
Antitrust and American Business Abroad (1958); Neale,

The Antitrust Laws of the U.S.A. (1960); Kronstein,
Miller, Dommer, Major American Antitrust Laws (1965);

Oppenheim, Weston, Federal Antitrust Laws; Cases and
Comments (1968);  Antitrust Developments (1955—1968?,

Supplement to Report of the Attorney-General's National
Committee to Study the Antitrust Laws 1955 (1968).
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giving the essential framework of the application of the
antitrust laws to foreign commerce, reference will be

made to some of the leading cases which show the develop-
ment of the jurisdictional doctrine and the basis upon
which the antitrust laws are applied to acts and activities
in American foreign trade.

From Bananas to Aluminum.

The traditional statement of limitation of
American antitrust jurisdiction under the Sherman Act to
the territorial jurisdiction of the United States stems
from Justice Holmes' opinion in the case of American

1
- Banana Co. v. The United Fruit Company, 2 a private treble

damage action decided before the Supreme Court in 1909,

The plaintiff complained that the United Fruit Company, a
competitor, had, as part of its monopoly policy,

instigated the Costa Rican Government to seize both United's
plantation and its railway link with the coast. He claimed
threefold damages under Section 7 of. the Sherman Act. The
Court decided that the defendant could not be held liable
for the acts of a foreign sovereign government, even if
those acts were instigated by him. Further, it was held
that the defendant could not be liable before a United
States court even for those actions of his in Costa Rica

which had no connection with the Costa Rican Government.

12, 213 U.S. 347, 29 Sup. Ct. 511, 53 L. Ed. 826 (1909).
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With regard to these acts the Court said:

It is obvious that, however stated, the
plaintiff's case depends on several rather
startling propositions, In the first
place the acts causing the damage were
done; so far as appears, outside the
Jurisdiction of the United States and
within that of other states, It is
surprising to hear it argued that they
were governed by the Act of Congress,..
But the general and almost universal
rule is that whether the character of
an act is lawful or unlawful must be
determined wholly by the laws of the
country where the act is done...For
another jurisdiction, if it should
happen to lay hold of the actor, to
treat him according to its own notions
rather than those of the place where he
did the acts; not only would be unjust,
but would be an interference with the
authority of another sovereign, contrary
to the comity of nations, which the
other state concerned might justly
resent.

Thus Justice Holmes,; in this famous case, concluded
that acts abroad could not form the basis of an action
under the antitrust laws of the United States, That part
of the opinion is certainly not valid today and has been,

14

for all practical purposes, over-ruled by later cases.

After the Banana Case the Court gradually expanded

13, Supra, fn. 12, at pp. 355-56, per Holmes J.

14, The part of the opinion which remains valid is the
!sovereign immunity doctrine! evinced by Holmes. Since
the Court in American Banana found the injuries to the
plaintiff's plantation had been the direct effect of the
acts of the Costa Rican Government, later cases have dis-
tinguished American Banana on the ground that the acts
involved were committed by a foreign sovereign who was
immune from suit.

Another means of distinguishing this case has been
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the jurisdiction it was willing to assume, The United

States v, American Tobacco Company15 was the first case

to bring the American Banana case into argument before

the Supreme Court. After a fierce competitive battle in
the domestic market, the American Tobacco Company entered
into’an agreement with Imperial Tobacco Company, its
British competitor, under which the two competitors would
restrict their business to their respective home
countries, The agreement was made in the United Kingdom,
where it was allegedly legal, The Court, however, held
that the substantial impact of that agreement on the
United States tobacco market brought the conspiracy within
the purview of the Sherman Act. Brewster has commented

that *'by implication at least it (the Court) was unwilling

to maintain that since the complaint did not allege ac-
tivity or effects within the United States, the Sherman
Act could not reach the alleged violations, The com-
plaints in subsequent cases all include such allegations,
American Banana has been held to be inapplicable, and the
Courts have applied the Act extraterritorially on the
basis of the objective territoriality principle -~ infra,
Chapter II,pp. 65-70,

A third distinguishing characteristic of the case,
which does not perhaps carry the same weight, is that
this was a private treble damage action for personal in-
Jjury, and was thus essentially a tort action. Under
general conflict of law rules, liability is determined
by the law of the place of the tort, However, the Court
in American Banana found the acts were lawful in Costa
Rica, and this logic has enabled a distinction to be made
between American Banana and later antitrust cases brought
by the United States Government, since where the Govern-
ment is the plaintiff, a tort conflict of laws rule is
not applicable.

15, 221 U.S. 106, 31 Sup. Ct. 632, 55 L.Ed. 663 (1911).
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to extend Banana'svimmunity to an arrangement which kept
a foreigner out of the American market, at least when
it served to buttress an unlawful domestic restraint and
monopoly by the American party.'16

The dual concern emerging from these two casesg, to
respect the international principle of territoriality on
the one hand and to comply with the statutory mandate to

keep United States commerce free on the other, was

clearly reflected in United States v. Pacific and Arctic

17

Rajlway and Navigation Company. Here the Supreme

Court made a decree ggainst a price combination of Ameri-
can and Canadian railway and steamer companies which
allegedly monopolized both rail and water transportation
between American and Alaskan ports and had been formed
within the United States, It was contended by the
defendants that the United States laws relating to inter-
state and foreign commerce 'were not intended to have any
effect upon the carriage by foreign roads in foreign
countries, and,..it is equally clear that our laws cannot

be extended to control or affect the foreign carriage.'18

19

The Court, however, said:

This is but saying that laws have no extra-
territorial operation; but to apply the

16. Brewster, supra, fn, 11, at pp. 68-69.
17. 228 U.S. 87, 33 Sup. Ct. k3, 57 L.Ed. 742 (1913),
18, Ibid., at pp. 105-106.

19. Ibid., at p. 106.




16

proposition as defendants apply it would
put the transportation route described
in the indictment out of the control of
either Canada or the United States,
These consequences we cannot accept...
If we may not control foreign citizens
or corporations operating in foreign
territory, we certainly may control such
citizens and corporations operating in
our territory, as we undoubtedly may
control our own citizens and our own
corporations.

A similar case was that of Thomsen V.MCayserzo in

1917, where the Court reviewed a conspiracy aimed at
-establishing a monopoly for the transportation of freight
from the United States to certain South African ports,

The defendant argued that this combination had been formed
abroad. Finding a Sherman Act violation, the Court noted
that 'the combination affected the foreign commerce of
this country and was put into operation here.'21 Further
the managers of the defendants within this country twere
more than simple agents -- they were participants in the

combina‘i:ion.‘22

23

In United States v. Sisal Sales Corporation, the

Court was faced with a situation similar to that in the

Banana Case, In this case the complaint alleged a

conspiracy to restrain trade and to monopolize trade in

sisal;, a Mexican plant used for binder twine, most of which

20. 243 U.S. 66, 37 Sup. Ct. 353, 61 L.Ed, 597 (1917).
21, Ibid., at p. 88.

22,  Ibid,

23, 274 U.S. 268, 47 Sup. Ct. 592, 71 L.Ed. 1042 (1927).
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was imported from Mexico and Yucatan, According to the
complaint several United States commercial and banking
companies and a Mexican corporation had conspired to ob-
tain control of the foreign supply of sisal and to mono-
polize its import into the United States, These parties
had influenced discriminatory legislation in Mexico and
Yucatan; one of the companies had become the sole pur-
chaser of sisal from producers and the Sisal Sales
Corporation became the sole importer in the United States.

The Supreme Court found a conspiracy to restrain
United States imports which was not exempt from the anti-
trust laws merely because part of the acts and agreements

2

took place in foreign countries, The Court stated: 4

Here we have a contract, combination and

conspiracy entered into by parties within

the United States and made effective by

acts done therein. The fundamental

object was control of both importation

and sale of sisal and complete monopoly

of both internal and external trade and

commerce therein,..True, the conspirators

were aided by discriminating legislation,

but by their own deliberate acts here and

elsewhere, they brought about forbidden

results within the United States.

These modifications of American Banana, with the

emphasis upon the effects on United Svates foreign
commercesgave the United States courts Jjurisdiction over
the foreign acts of corporations if those acts were part

of a conspiracy either formed or partly executed within

the United States. But all activities carried on outside

2L, Supra, fn. 23, at p. 276.
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the United States remained outside the jurisdiction of
the United States courts, even if the activities in
question resulted in effects detrimental to the United
S‘taxtes.zha |

The Alcoa Case and Later,

This rule remained the law until 1945 when it was

further modified by Judge Learned Hand in United States

Ve Alﬁminum Company of America.25 This is without doubt

the most notable case in the United States on the juris-
dictional aspect of the application of antitrust laws to
foreign trade, and as such is worthy of detailed
examination. The opinion written by Judge Hand concerned
primarily the question of monopolization of the United
States domestic market by the Aluminum Company of America

2
(Alcoa) 6 but the case also had a very important foreign

2ha. See Kronstein, Enforcement of United States Anti-
trust Laws over Alien Corporations, 43 Georgetown L.J.661,
at pp. 661-662 (1955). It should also be noted that it
has been argued that these three cases decided after
American Banana, supra, fn., 12, can be reconciled with
concepts of strict territoriality because acts
constituting these violations occurred within American
territory -~ but these cases did involve extra-national
activities necessary to the success of the defendants'
ventures =- see Extraterritorial Application of the
Antitrust Laws, 69 H.L.R. 1452 at p. 1454 (1956).

25, 148 F, 28 416 (2nd Cir. 1945), Decided by the
Second Circuit Court of Appeals sitting in place of the
Supreme Court by virtue of an Act of Congress, due to lack
of a gualified quorum of the Supreme Court.

26. The principal issue in this case related to Alcoa‘'s
power and practices in the domestic aluminum ingot
market, After finding Alcoa in violation of s. 2 of

the Sherman Act, the Court turned to Alcoa's legal
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trade aspect,and the law with respect to jurisdiction
over acts abroad laid down therein has been adopted by
the Supreme Court,

In this case the Aluminum Company of America, an
American corporation, and Aluminum Limited, a Canadian
corporation, were both defendants before the Court, One
of the charges was that the latter company entered into
a European cartel arrangement for control of production
and allocation of markets for aluminum ingdts°27 A dis-
puted issue in regard to this charge was as to the degree
of control by the Aluminum Company of Aﬁerica over
Aluminum Limited at the time the latter participated in
the alleged cartels. The Second Circuit Court of
Appeals, functioning in this case in lieu of the Supreme
Court of the United States, chose to deal with the question
on the assumption that Aluminum Limited was entirely
separate from and not dominated by the Aluminum Company of
America, On that basis, the court considered the issue
of the Sherman Act.

First, the tribunal made an observation that can

responsibility for the conduct of Aluminum Limited and to
'Limited's' own liability, under s. 1 of the Sherman Act,
for participation in foreign cartel arrangements.

27 . This was an intermational arrangement between French,
British and Swiss aluminum producers, as well as Alcoa's
Canadian affiliate 'Limited!', These firms had, in 1931,
formed a Swiss company called 'Alliance'! and subscribed

to its stock in proportion to their ingot capacity. It
was agreed to allocate the aluminum produced on a quota
basis, and a price was fixed at which Alliance would
purchase any of any particular shareholder's quota not
sold.
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only be taken as expressive of a viewpoint as to general
international law:28

oeolt is settled law ~- as Limited itself

agrees -- that any state may impose

liabilities, even upon persons not within

its allegiance; for conduct outside its

borders that has consequences within its

borders which the state reprehends; and

these liabilities other states will

ordinarily recognize...

The Court then directed itself to the issue of the
interpretation of the Sherman Act in this context. Two
possibilities that the Sherman Act might extend further
than the foregoing were seen; firstly, that external
agreements might actually have affected imports or exports
without having been intended to have this effect, and
secondly, that such agreements might have been intended
to affect imports without actually having had effect on
them.29

As to the first point the Court foresaw such

28, Supra, fn. 25, at p. 4h3, See in this connection
Haight, Report of the Chairman of the Committee on the
Extraterritorial Application of Restrictive Trade legis-
lation, Report of the 52nd Conference of the I.L.A.,
Helsinki 1966, 125, at p., 128, who comments that perhaps
if the Canadian company had not agreed with Judge Hand
regarding the 'settled law', a different result may have
been reached -~ 'the point that international law imposes
a limitation on the extraterritorial application of penal
laws simply was not argued.' Ibid. Haight concedes,
however, that Hand did recognize the relevance of inter-
national law as a guide to ascertaining Congressional
intent, supra, fn. 25 at p. 43, and that on the facts
Hand was satisfied that there was no impediment to giving
effect to the will of Congress as expressed in the pro-
vision of the Sherman Act extending it to foreign
commerce,

29, Supra, fn. 25, at p. UhL3,
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international complications as to make it ',..safe to

assume that Congress certainly did not intend the Act to

30

cover them,' As to the second point the Court

observed;31

o-+.that situation might be thought to
fall within the doctrine that intent
may be a substitute for performance in
the case of a contract made within the
United States; or it might be thought
to fall within the doctrine that a
statute should not be interpreted to
cover acts abroad which have no con-
sequence here, We shall not choose
between these alternatives; but for
argument we shall assume that the act
does not cover agreements, even though
intended to affect imports or exports,
unless its performance is shown actually
to have had some effect upon them,..

. The Judge maintained that where both conditions

were satisfied, the situation fell within the ambit of the

decisions in Pacific,32 Thomsen,33 and Sisal,ju Whilst

he conceded that in these latter cases the defendants had
éent agents into the United States to perform part of the
agreement;, nevertheless he maintained that an agent merely

represented an animate means of executing his principalts

30, Supra, fn. 25, at p. B43. Judge Hand commented
that almost any limitation of the supply of goods in
Europe, for example, or South America, may have reper-
cussions in the United States 1if there is trade between

the two.

31, Supra, fn. 25, at pp. 4h3-hll,
32. Supra, fn. 17.

33. Supra, fn. 20,

34,  Supra, fn. 23.
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purposes, and, for the purposes of the Alcoa Case at least,
he did not differ from an inanimate means -- "besides; only
human agents can import and sell ingoto'35

Thus,with this equation of effects transmitted
extraterritorially and the presence of agents actually
within the country, Judge Hand removed the jurisdictional
obstacle in the path of the United States Department of
Justice in extending the application of United States antie
trust law beyond the shores of the United States ;in those
cases where foreign acts of foreign corporations caused
harm within America.

After this rationalization of past cases, Judge Hand
evinced what has come to be termed the *'Rule of Alcoa’:36

Both agreements would clearly have been

unlawful; had they been made within the

United States; and it follows from what

we have just said that both were unlaw-

ful, though made abroad, if they were

intended to affect imports and did affect
them, . .

Although Hand applied his rule only to agreements
which were both intended to and actually did affect
American commerce (an important qualification which his

critics do not always acknowledge) the Alcoa Case has also

been said to support the proposition that intended impact

alone may be sufficient to give jurisdiction, under the

35, Supra, fn. 25, at p. Uhlh.

36, Ibid. Emphasis added.
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362 i

antitrust laws, over acts abroad by a foreigner.
proposgition, to which little weight is attached by the
writer;, would appear to emanate from the fact that whilst
Hand J.;, on the particular fact situation before him, had
little difficulty in finding the necessary intent, he was
forced to admit that the Government had failed to establish
an actual restraint on imports.37 Normally, therefore,

this would have ended the case; however, tafter the intent

to affect imports was proved, the burden of proof shifted

36a. That is, whether or not a set of facts could be
assumed where an agreement; without more, made outside the
territorial limits of the United States by non-nationals
but intended to affect the American market, would be sub-
Ject to the American antitrust laws. There would appear
to have been no case on this particular fact situation,
but authority has been given to the proposition by a
statement by Judge Hansen, onetime United States Assistant
Attorney-General in charge of the Antitrust Division of
the Department of Justice, who, in a speech before the
American Management Association in 1957 stated that the
Department considered that the Sherman Act extended to
those factual situations which 'intend or have a sub-
stantial effect' upon the American market (emphasis added)
== cited by Graham, Antitrust Law: Tweedledum v.
Tweedledee, 1 U.B.C.L.R. 354 at p. 357 (1959-63). Never-
theless,; it is highly unlikely that Hansen's statement was
intended to mark a determination by the Antitrust Division
that its policy henceforth was not merely to reach
activities abroad intended to affect United States com-
merce regardless of their effects. Indeed, it should be
pointed out that Hansen also stated Department of Justice
policy along somewhat more traditional lines =- see
Hansen, The Enforcement of the United States Antitrust
Laws by the Department of Justice to Protect Freedom of
United States Foreign Trade, 11 A.B.A. Section of Anti-

trust Law 75 (1957),

37. Supra, fn. 25, at p. hhl.
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to “Limited".'38 Since the evidence failed to show that
the cartel's quota restrictions did not affect imports,
the cartel, and Limited's participation in it; were found
unlawful. Nevertheless; although decisive in this case,
such a shift in the burden of proof would not appear to
afford substantive grounds from which to infer the afore-
said proposition relating to the effect of intended
impact alone.

Again, there is a certain amount of controversy
as to whether Hand was confining his comments solely to
the activities of non—nationals,39 It is true that he
indicated specifically that Alcoa could not be charged
with the aétivities of Aluminum‘Limited, and accordingly

this opinion prima facie represents the furthest point of

any American decisions in that it relates solely to the
actions of non-national corporations and is exclusively
concerned with commercial dealings taking place outside

the territorial boundaries of the United Statesoho

38, Supra, fn. 25, at p. bih.

39, See, for example, the contrasting opinions of Dean,
Extraterritorial Effects of the United States Antitrust
Laws: Advising the Client, 11 A.B.A., Section of Antitrust
Law 88, at p. 91 (1957) and Brewster, Extraterritorial
Effects of the United States Antitrust Laws: An Appraisal,
11 A.B.A. Section of Antitrust Law 65, at p. 68 (1957).

ho, Subsequent cases have not involved the actions of a
foreign combination alone and thus Judge Hand's opinion
is the furthest that United States Courts have gone in
taking jurisdiction to prosecute aliens for violation of
United States antitrust laws,
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However, it is as well, in interpreting the case, to note
the special circumstances, which to some extent colour

the overtly clear-cut nature of Hand's judgment. Whilst
Judge Hand chose to consider the Canadian and American
corporations involved as separate entities, it must be
recognized that the actions of Aluminum Limited outside

the United States which affected the United States market
were certainly not done without reference to the activities
and position of Alcoa, its affiliated company and the
largest aluminum company in America. This view is re-

inforced by the fact that in 1951, Judge Knox, in

formulating the final relief in the Alcoa Case,h1 decreed
that the common stockholders of Alcoa and Aluminum
Limited would have to divest themselves of the stock of
one company or the other,

Despite the varying interpretations of the breadth
of Hand's judgment however; the fact remains that the

Alcoa Case embodies the most extensive discussion hither-

to of the extraterritorial reach of the Sherman Act, and
indeed the formula of proved intent plus territorial
effects is widely regarded as representing the high water-
mark of Jjurisdiction in these cases. An analysis of the

case law subsequent to American Banana clearly indicates

the manner in which the territorial principle of Jjuris-

diction, originally so clearly expounded by Justice Holmes,

ki, 91 F. Supp. 333 (S.D.N.Y, 1950),
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had become inadequate for the disposition of later cases
involving facts so complex that an individual act had
meaning only in relation to an entire international
arrangement, Consequently; the Courts began to focus
their attention on the extent to which restraints affected
United States commerce, rather than upon fortuitous 'acts?
or 'events® which happened to take place within American
territorial limits; it was in this manner that the terri-
torial princible of jurisdiction was replaced by that
which Jennings has termed 'a startling projection of the
objective test of 'l;e:a:-r:i.’i:ozt‘:i.ali‘i:y'f,u2 a concept which will
be discussed in detail in the Chapter following.

The Alcoa Case gave new impetus as well as new

direction to the antitrust prosecutions, In United States

ve National Lead Company,h3 for example, American and

foreign companies were found to have restrained world com-
merce in titanium pigments through participation in a so=-
called international cartel, In answer to the defendant's
argument that the Court was without Jjurisdiction to con-
sider conduct abroad on the part of foreign corporations,
the majority declared that 'the object of the government's
attack is a conspiracy in the United States affecting

American commerce, by acts done in the United States as

L2, Jennings,; Extraterritorial Jurisdiction and the
United States Antitrust Laws, 33 B.Y.B.I.L. 146, at

p. 165 (1957).
43, 332 U.S. 319, 67 Sup. Ct. 163k, 91 L.Ed. 2077 (1947).
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well as abroad?guh and, therefore, the Sherman Act could
reach the activity in question. Brewster has stated that
as a result of this case 'it became clear that cartel
participation which explicitly governed United States im-
ports or exports was thereafter vulnerable even if imports
or domestic production were not proved to be seriously

b5

curbed or extortionately priced.®

Moreover, in United States v, Timken Roller Bearing

Comganx,u6 where the government attacked agreements be-

tween Timken, a domestic corporation, and its two foreign
subsidiaries, guaranteeing to each exclusive territories
for the manufacture and sale of tapered roller bearings,
the Court found that fthe fact that the cartel arrangements
were made on foreign soil did not relieve defendant from

L7

responsibility’', for these arrangements ‘had a direct

and influencing affect on trade in tapered bearings be-
tween the United States and foreign coumtr:l.es‘.'b’8
The restraint of United States imports or exports

and the exclusion of competitors in support of a domestic

monopoly is illustrated by the case of United States v.

L, Supra, fn. 43, at p. 525.
ks, Brewster, supra, fn. 11, at p. 28.

L6, 83 F., Supp. 284 (N.D. Ohio 1949), modified on appeal,
341 U.S. 593, 71 Sup. Ct. 971, 95 L.Ed. 1199 (1951),

l}7° 83 Fo Suppo 2824, at Po 3090

L8, Ibid.
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] ]
General Electric Company, 9 sometimes referred to as the

fIncandescent Lamp' Case, Here, a District Court found

that an arrangement made abroad between foreign nationals,
in which arrangement American companies participated but
in which also the United States market was expressly
excluded from the operative provisions, 'deleteriously
affected?! and 'aborted'so competition in the American
domestic market, and was therefore subject to their juris-
diction, They impliedly rejected a plea by one of the
foreign defendants, the Dutch company of Philips, that
'the Court should seize this opportunity to announce the
rule that foreign corporations like Philips eﬁgaged in
business abroad may enter into agreements among themselves
or with American cérporaticns or individuals freely and
without fear of antitrust suits hefe, so long as what they
do is not done wilfully to restrain United States trade
and does not have a direct and substantial restraining

131

effect upon it. It was unsuccessfully claimed by
Philips that 'a different test must be applied when con-
sidering the legality of acts of foreign corporations

whose activities are wholly abroad, and a fortiori if such

acts are done abroad and if Americans are involved‘,'52

The Court answered this plea by saying that Philips knew

Lo, 82 F. Supp. 753 (D.N.J. 1949); final decree,
115 F. Supp. 835 (D.N.J, 1953). -

50, 82 F, Supp. 753, at p. 891,

510 Ibido, at Po 890a 520 Ibido
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52a

or should have known these activities were 'a substan-
tial contribution to the scheme whereby the domination of
General Electric over the United States market of incan-

descent lamps would be perpetuated and competition

thwarted,'SB

Following on this case, Judge Ryan in United States

v, Imperial Chemical Industries (IQCQI,),Sh a case which

will be closely examined in a subsequent chapter,55 deemed
the law to be Pcrystal clear: a conspiracy to divide
territories, which affects American commerce, violates the
Sherman Acte’56

Momentarily, in 1956, it appeared that the American
Courts were turning away from the more extreme claims to

extraterritorial Jjurisdiction. In refusing a remedy

against a Canadian company for alleged infringement of the

52a. Thus, it appears that tintent' as used in Hand's
formula was not interpreted to mean the specific intent to
accomplish the result of monopoly or restraint of trade.
From the use of this phrase it would seem that the element
of intent is established if the actor should have known
that its conduct would have the forbidden effects and the
conduct itself was deliberate. This objective test of
intent is in accordance with the principle laid down in
S.18(b){(iii) of the Restatement, Second, Foreign Relations
Law of the United States (1965), infra, Chapter II, p. 76,
and consequently perhaps the exclusions and reservation
by Judge Hand in Alcoa which were cast in terms of
fintent' possess only limited significance,

53 Supra, fn. 50, at p. 891,

54, 100 F. Supp. 504 (S.D.N.Y. 1951); final decree,
105 F. Supp. 215 (S.D.N.Y., 1952),

55, See Chapter III, infra, pp. 131=38,

56, 100 F., Supp. 504, at p. 592.
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American plaintiffs' Canadian trademark, even though the

offence might be said to have affected American commerce,
‘the District Court of the Southern District of New York

stated in Vanity Fair Mills v, T, Eaton Company Ltd.:57 We

in this country undoubtedly would be outraged if American
companies having branches in foreign lands were faced with
the possibility that the Courts of all these lands would
assume Jjurisdiction to determine the rights of the American
company in its homeland to trademarks, copy-rights, or
patents granted or registered under the laws of fhe United
Stat33a'58 However, such a relatively restricted view
vis=3=-vis extraterritorial jurisdiction was not followed

in the case of United States v, Holophane Co, Ince,59 an

57, 133 F. Supp. 522 (S.D.N.Y, 1955); affirmed, 234 F,
2d 633 (2nd Cir. 1956). Certiorari denied, 352 U.S. 871
(1956). The issue in this case was whether a Federal
Court should entertain an action brought by an American
corporation against a Canadian corporation holding
Canadian trademarks when the plaintiff had not appealed
from an administrative denial, based on defendant's pre-
existing rights, of its application for a Canadian trade-
mark, The District Court entered judgment dismissing
the complaint for lack of federal jurisdiction. The
Court of Appeals held that the complaint did not state

a cause of action arising under the laws of the United
States, since the relevant provision of the Lanham Trade-
mark Act (s. 32(1)) did not grant jurisdiction to review
the acts of Canadian authorities. Accordingly, the
Court held that claims arising in Canada were properly
dismissed, but Jjurisdiction should have been retained
over claims based on sales made to the United States.
Affirmed as modified.

58, 133 F, Supp. 522, at p. 528.

59, 119 F, Supp. 114 (S.D. Ohio 1954) as supplemented
by 1954 Trade Cas, par. 67,679 (S.D, Ohio 1954); affirmed
per curiam, in part by an equally divided Court, 352 U,S.
903, 77 Sup. Ct, 1hh, 1 L.Ed. 24 114 (1956).
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action brought to prevent and restrain the defendant
company firom engaging in an allegedly unlawful combin-
ation and conspiracy and from being a party to contracts
allegedly in restraint of interstate and foreign trade and
commerce in violation of Section 1 of the Sherman Act.
The District Court had ordered Holophane to terminate its
exclusive licensing and marketing agreements with British
and French corporations and moreover to use reasonable
efforts to promote the sale and distribution of its Proe
ducts in foreign marketse60 In this case the inter-
national law concerning the limits of extraterritorial
Jurisdiction was strenuocusly argued for the appellants;
these arguments found no favour, however, before the
Supreme Court, which affirmed the District Court's orders
in a *memorandum of affirmation. '

It is significant that the specific recommendations

of the Attormey-General®s National Committee to Study the

Antitrust Laws61 in connection with extraterritorial

60, The Supreme Court upheld this contested provision by
virtue of a four to four decision. As a result, Holo-
phane was required to adopt new foreign trademarks, carry
adequate stock bearing these trademarks to compete in
foreign territories with its co-conspirators, offer these
products at prices comparable with its domestic prices,
fill orders from these areas, and publicize that it was
competing with its co-conspirators, all in violation of
the unlawful cartel agreement, Drafted in the light of
I.C.I.;, the decree did not require Holophane to infringe
the valid foreign patent and trademark rights of its coe

conapirators,

61, Supra, fn. 2.
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evinced in Alcoa and subsequent cases:

The cases suggest guides this Committee
deems important to assure that the Sherman
Act remains within its congressionally

~intended applicatibn to persons and

activities abroad, We feel that the
Sherman Act applies only to those arrange-
ments between Americans alone, or in
concert with foreign firms, which have
such substantial anti-~competitive effects
on this country's ‘trade or commerce...
with foreign nations' as to constitute
unreasonable restraints, Where a

United States Court holds a contract
between an American and a foreign com-
pany illegal under our antitrust laws,
and the foreign party attempts to enforce
that contract under foreign law, United
States agencies, including the State
Department, should endeavour to protect
the United States party.

We believe that conspiracies between
foreign competitors alone should come
within the Sherman Act only where they
are intended to; and actually do,
result in substantial anti-competitive
effects on our foreign commerce, The
finternational complications likely to
arise'! from any contrary view convince
us, as they did the Court in Alcoa
‘that Congreéss certainly did not intend
the Act to cover such arrangements when
they have no restrictive purpose and
effect on our commerce,"® :

Thus,; the guidelines proposed in the 1955 Report

closely follow the Jjudicial guidelines as

32

emphasized effects on American trade and gave no importe

ance to the location of the conduct producing the for-
bidden effect.

the post-=1955 cases,

62,

Supra, fn. 2, at pp. 76=77.

In a recent Supreme Court case,

This principle continued to be applied in
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Continental Ore Company v. Union Carbide and Carbon

Corjporation,63 the Court held that the Sherman Act could

be applied to an alleged conspiracy to monopolize trade in
vanadium that involved an exclusion of plaintiff from the
Canadian market by a Canadian subsidiary of an American
concern acting under'Canadian wartime regulations, The

Court, rejecting defendant's reliance upon American Banana,

stated that 'a conspiracy to monopolize or restrain the

domestic or foreign commerce of the United States is not

outside the reach of the Sherman Act just because part of
6k

the conduct complained of occurs in foreign countries,!

The amended final judgment in United States v, The

Watchmakers of Switzerland Information Centre Incorpors-

ated,65 in its substantive provisions, once more

represents an assertion of jurisdiction to control the
activities of foreigh enterprises, and their arrangements
with foreign third parties; even if occurring outside the
United Statés, if they affect the domestic or foreign
commerce of the United States, Here it was held that
four United States manufacturers and five Swiss concerns,
including two Swiss trade assoclations, violated Section
1 of the Sherman Act and the Wilson Tariff Act, The

Court found defendants had conspired to restrain the

63. 370 U.S., 690, 82 Sup. Ct, 14Ok, 8 L.Ed. 2d. 777
(1962).

64, Ibid., at p. 70k,

65. 1963 Trade Cas. par. 70,600 (S.D.N.Y. 1962); order
modified, 1965 Trade Cas., par, 71,352 (S.D.N,Y, 1965)°
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manufacture; sale, importation, exportation and distri-
bution of watches and watch parts in the United States.
The Court found that *Collective Conventions'! or induse-
try-wide agreements were entered into for the purpose of
preventing the development of competitive watch industries
in the United States and countries other than Switzerland.
These included agreements not to export watch parts from
Switzerland except under restrictions; and not to furnish
watch-making machinery or technical assistance outside
Switzerland., The United States Court would, therefore,
exercise Jjurisdiction over these acts, because of their
substantial and material effect upon our foreign and
domestic commerce'66 and because 'the restrictions of the
Convention have obviously had a crippling effect in this
country, and was so intendedo'67
Lastly, in thié connection, the very recent case of

68

Zenith Radio Company v. Hazeltine Research Incorporated,

should be noted, Here the Supreme Court affirmed the

69 in the participation

lower court's holding of illegality
by a United States company (Hazeltine) in a foreign patent

pool which was designed for,; and had the effect of,

66, 1963 Trade Cas. par. 70,600, at 77,457, citing
Continental Ore, supra, fn., 63.

67. Ibid,

68, 395 U.,S, 100, 89 Sup. Ct, 1562, 23 L.Ed., 24 129
(1969).

69, 239 F. Supp. 51 (N.D. Ill. 1965).
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preventing United States exports of radio and T.V. sets to

70

Canada. While pools in the United Kingdom and Australia

were also involved, it was held that factors other than the
pools prevented export to these countries, The argument
was again rejected that agreements made in other countries
between American concerns and foreign concerns were

governed solely by foreign law and not the Sherman Acte.

In the lower Court it was stated emphatically that:71

It is well established that a conspiracy
to restrain the domestic or foreign com-
merce of the United States to which any
American company is a party violates the
Sherman Act irrespective of the fact that
the conduct complained of occurs in whole
or in part in foreign countries,

The Effect of Foreign Law,

However, whilst the basic jurisdictional rule in
this sphere is that the United States courts have juris-
diction over acts and agreements, even though made abroad,
which directly and substantially affect the foreign

71a

commerce of the United States;, this does not mean that

70, Supra, fn., 68, at p. 118, The Supreme Court
stated that the Court of Appeals, 388 F. 2d 25 (7th Cir.
1967),; had erred in setting aside the District Court's
decision with respect to the fact of damage in Canada,

71, Supra, fn. 69, at p. 78.

71a. An additional consideration vis=-3-vis the applic-
ability of the antitrust laws to foreign activities is the
possibility that even where there are no effects, however
slight, on United States foreign commerce,; the foreign
activity may be deemed to violate the Sherman Act because
of effect on interstate commerce within the United

States =~ see dictum in United States v, Minnesota Mining
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the Department of Justice will always push this rule to
its outermost limits. In testimony before a Senate Sub-
Committee on Antitrust and Monopoly, in 1967, Assistant
Attorney=ngeral Turner admitted that too broad an
application of the rule might raise a serious risk of
creating conflicts with foreign laws and foreign economic
interests;72 in other words, the cburts have been con-
cerned with carrying out the ofte-stated intent of Congress
to protect United States foreign commerce from inter-
national cartels and monopolies, and at the same time with
not infringing the sovereignty of other natiohs whose
trade may be affected,

It would seem appropriate at this stage,; therefore,
briefly to define the limits of the immunity accorded by
the United States courts to foreign acts which have been
performed under the aegis of foreign law,

Such immunity is more generally referred to as the
tforeign sovereignty' exception to the antitrust laws,

73

and, as Fugate comments, this phrase may be more

and Manufacturing Company, 92 F. Supp. 947 (D.Mass. 1950),
at p. 963, For comment thereon,; see Dean, supra, fn. 39,
at pp. 92-93 and Graham, supra, fn. 36a, at p. 356.

72, Cited in The Report of the Committee on the Extra-
territorial Application of Restrictive Trade Legislation
of the Intermational Law Association, Buenos Aires
Conference; 1968, at p, 16.

73. Fugate, Antitrust Jurisdiction and Foreign
Sovereignty, 49 Va. L.R. 925, at p. 932 (1963).
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appropriate than that of 'foreign law', since one
principle which may be clearly discerned from the cases
is that aots and agreements abroad may be part of an
illegal conspiracy under the antitrust laws even though

l73a =~ that is, permissible =- in a foreign

they are lawfu
country. He notes that perhaps the most appdsite
question in this context is whose acts are the subject of

74

inquiry., If the acts are those of a foreign government
within its own jurisdiction, then the exception is
applicable, Again, if, through its laws, regulations or
orders, the foreign government requires private parties
to perform the anticompefitive acts; the situation is the
same., On the other hand, if the acts which are subject
to the scrutiny of the court are de facto those of private
parties hiding behind the cloak of foreign law, the courts
will seek to attach liability.

Reference to the aforementioned case. law clearly

illustrates the application of these basic principles,

It was held, for example, in American Banana,75 that the

Sherman Act does not apply to acts in a foreign country

73a. In other words, mere authorization standing alone

is no defence to a charge of violation of the Sherman

Act «- see, for example, United States v, American Tobacco
Company, supra, fn, 15 and the comments 1tollowing re
Continental Ore and Swiss Watchmakers, infra, pp. 39-41,

7h, Fugate; supra, fn. 73, at p. 932, See also in this
connection Fugate, Antitrust Law and International Trade,

1959 U, of Illinois L.F., 387,

75, Supra, fn, 12,
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7 5a

directed by the foreign sovereign. The Court in

American Banana described the situation in the following

76

terms :

The substance of the complaint is that,
the plantation being within the de

facto jurisdiction of Costa Rica, that
state took and keeps possession of it by
virtue of its sovereign power.

It was clear, therefore, that the ocourt construed the

acts to be; not those of the defendant, but those of the
76a

Costa Rican Government.

Some modification of this doctrine was made in the

Sisal Case977

where the court upheld a complaint alleging
that as part of a éonspiracy affecting United States
foreign trade, the parties had obtained discriminatory
legislation in a foreign country,. Thus, if private

parties use laws or regulations of a foreign government

75a., This case is today cited solely as authority for
this proposition -- infra, fn. 14 == much to the anguish
of the territorialist school of thought, who maintain
that that part of the decision merely restating a well-
established principle has been given great lustre, whilst
the 'water's edge' comments of Holmes, J.,, which
originally made American Banana a ruling case have faded
from view: 'If it is ever proper to say that a decision
has been glossed, the American Banana case is a shining
example' == see Baggett, The Gloss on American Banana,

5 A.B:.A. Section of International and Comparative Law
Bulletin 14 (1960), See also, Chapter II,infra,pp. 81-87,
for an exposition of the territorialists?! theories,

76, Supra, fn, 12, at p. 357,

76a, Whilst it was alleged that the defendant influenced
the action, this alone was not deemed by the Court to be
sufficient for antitrust liability, Feor further
information on this point, see infra, fn., 87.

77 o Supra, fn., 23.
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to implement or perpetuate a conspiracey to restrain or
monopolize United States trade; such laws and regulations
will not constitute a good defence to prosecution. The
Court stated:78

The United States complain of a violation

of their laws within their own territory

by parties subject to their jurisdiction,

not merely of something done by another

government at the instigation of private

parties,

Two further cases «- Continental Ore and Swiss

Watchmakers -- provide classic examples of situations

where a court has found a substantial effect upon United
States commerce, although the parties have acted, to some
extent; within the framework of the laws and policies of
foreign nations. Yet neither of these cases may be
deemed contrary to the fforeign sovefeignty’ exception,
for in neither of those cases did the foreign government
command what was done,

79

In Continental Ore, the point at issue was the

wartime emergency delegation by the Canadian Government
to a large Canadian corporation of the discretionary
agency power to purchase and allocate to Canadian
industries all vanadium products which they required.
However, in condemning the monopolistic plan, the court
said that the Canadian company's discriminatory purchases,

while *'permitted' by Canadian law, were not in any way

78.  Supra, fn. 23, at p. 276. 79.  Supra, fn. 63,
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‘compelledt by it, Justice White, in speaking for a

8

unanimous court, found Sisal 0 to be a strong analogys
He concluded that:81

cosAs in Sisal, the conspiracy was laid

in the United States, was effectuated

both here and abroad, and respondents

are not insulated by the fact that their

conspiracy involved some acts by the

agent of a foreign government.
Accordingly, there was no impediment in‘the enforcement
of the antitrust laws, However, the court was careful
to say that the plaintiff did not question the wvalidity
of any action taken by the Canadian Government or of its
Metals Controller, finding no indication that the
Controller or any other government official ‘*approved or
would have approved of joint efforts to monopolize the
production and sale of vanadium or directed that purchases
from Continental be stoppedo'82 And the Court noted in
passing that mandatory'foreign regulations would have
furnished a defence to acts in Canadao83

This latter principle was re-affirmed in Swiss

Watchmakersggh The defendants in this case took the

position that the agreements in question were entered into
and took effect in Switzerland, were in accordance with
Swiss law, and therefore lay beyond the reach of United

States law, They further contended that the actions were

those of the Swiss Government.

80, Supra, fn. 23, 81, Supra, fn., 63; at p. 706,

82. Ibid. 83. Ibid., at p. 707. 84. Supra, fn. 65.
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The Court rejected both arguments, saying that
foreign law, in order to constitute a justification, must
be mandatory and not merely authorized - the Court
stated:85

If; of course, the defendant's activities

had been required by Swiss law, this court

could indeed do nothing. An Amerxrican

court would have under such circumstances

no right to condemn the governmental

activity of another sovereign nation.

The Court found that whilst certain parts of the

arrangements in Swiss Watchmakers were known to be

permitted; or even indeed encouraged by, the Swiss
Government, ?‘the defendants in the case had built an
elaborate scheme using the Swiss Government's permission

85a Accordingly, therefore, in the

as a foundation.,!
absence of specific foreign legal requirements, the
United States court felt able to exercise extraterritorial
Jurisdiction over the foreign acts and contracts in

86 .

question.

85, Supra, fn. 65, at par. 77,456=57. Emphasis added.
85a., Fugate, supra, fn., 73, at p. 933.

86, The Court stated: ‘It is clear that these private
agreements were then recognized as facts of economic and
industrial life by that nation's government, Neverthe-
less; the fact that the Swiss Government may, as a
procedural matter, approve of the effects of this private
activity cannot convert what 1s essentially a vulnerable
private comnspiracy intc an unassailable system resulting
from foreign governmental mandate. In the absence of
direct foreign governmental action compelling the
defendants'! activities, a United States Court may
exercise its jurisdiction as to acts and contracts abroad,
if, as in the case at bar, such acts and contracts have




L2

Thus, it is clear from dicta in the cases that the
‘foreign sovereignty' exception to the application of the

antitrust laws enunciasted in American Banana is strictly

limited to activities in another country actually required
by the laws of that country, Thus, if a foréign
government does not regard free competition as a desired
objective, it can issue orders requiring the commission of
non-competitive acts within its jurisdiction, and those
acting in conformity will not be held answerable in the
United Statés courts, But the foreign government must
command == there must be direcf participation by the

87

government in the non-competitive conduct.

a substantial and material effect upon our foreign and
domestic commerce.' (emphasis added). Ibid.

87. An ancillary question is whether a defendant
violates the antitrust laws if engaging in activities
designed to persuade a foreign government to adopt a
policy or take action conflicting with the American anti-
trust laws or the decree of an American Court. The
Supreme Court in Sisal held that the mere fact that
defendants obtained discriminatory legislation in a
foreign country and were aided by it would not justify
their private acts to restrain foreign commerce -- supra,
fn., 23, at p. 276. Sisal was specifically approved in
Continental Ore, in which it was emphasised that the
defendants were engaged in private commercial activity,
no element of which was seeking to procure the passage
or enforcement of laws ==~ supra, fn. 63, at p. 707.

Note on the other hand that dicta of the Supreme Court
in the Noerr Case -~ Eastern R.R. Presidents Conference
v. Noerr Motor Freight, Inc., 365 U.S. 127, at p. 138
(1961) -= suggests that it would be perfectly proper for
a would-be conspirator or monopolist to petition the
foreign state for legislative action; i.e., as long as
it is the foreign state which commands the acts outside
the United States, the exemption attaches, No cases
have been decided on this specific point, although a
provision 1n the decree in Swiss Watchmakers, which was
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United States commentators are always quick to
point out that where the laws of a foreign country do
have positive requirements,; the United States courts have
been very sensitive to the effect of these laws, and that
the courts have repeatedly emphasized that they will take
due account of foreign sovereignty. And even in those
cases where the United States has asserted authority to
deal with foreign business conduct under the law, the
courts have exercised the traditional concept of comity
and have comnsidered claims of infringement of foreign
sévereignty as a basis for refraining from exercising
power under the law or for modifying the exercise of that
power to reduce conflict5988 Paradoxically, in view of
the basic aims of the American antitrust legislation, it
would seem that the greatervthe extent that a foreign
restrictive practice arises from state ownership or
control, there is little or no liability under the anti-
trust laws, while the greater the private initiative

89

involved the greater the danger.

contained in the final amended decree; stated that nothing
in the aforesaid decree would prohibit any defendant from
tadvocating the enactment of laws, decrees or regulations
or urging upon any Swiss Government body, department, or
agency or official the taking of any official action' «=-
1965 Trade Cas, par., 80,491-92,

88, For example, the judicious use of ‘'saving clauses?®,
Chapter III, infra, Ppp. 143-46.

89. Oliver, The Range of Effect of the Antitrust Laws
of the United States, Report of the 51st Conference of
the I.L.A., Tokyo 1964, 511, at p. 525. With regard to
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On the basis of the foregoing discussion therefore,
it may safely be stated that sovereign acts and require-
ments of foreign law within a foreign country will usually
constitute an exception td the application of American
antitrust laws to acts abroad. At the same time, it is
worth noting that no case in this area has held that the
United States courts are deprived of jurisdiction merely
because a defendant may be required by a foreign court to
perform an agreement alleged to have violated the anti-
trust laws, The Court will generally assume jurisdiction
in such a case; and any inconsistent demands imposed upon
a defendant will be considered in determining what relief,

90

if any,; should be ordered. In Swiss Watchmakers, for

example, the court rejected the defendant's argument that
it was without jurisdiction because a judgment would
impinge on the sovereignty of the Swiss Confederation:91

All these claims are entirely premature,
and presuppose that this court intends

to permit the issuance of a decree of

wide scope which would have such a drastic
effect, Such a presupposition is
erroneous.

The precise nature of the requirement in question which

would cause the American courts to refuse jurisdiction

sovereign immunity for state trading in this context, see
also Barnmard, Extraterritoriality and Antitrust Law in
'the United States; I.C.L.Q. Supplementary Publication

No. 6., 95, at p. 105 (1963).

90, Supra, fn. 65, 91, Supra,fn. 65, at par. 77,457.
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instead of hearing the cases and perhaps giving effect to
the foreign law by finding no violation of American law

or by moderating the relief granted, has not been clearly
evinced in the case law, A olue, however, to the specifioc

meaning of the word may be found in the Swiss Watchmakers

opinion where the test is said to be t*direct foreign

governmental action compelling the defendants

92

activities,®

93

It has been urged by Brewster, among others, that
subject-matter jurisdiction should be refused at the outset
because the mere examination of the laws or acts of a
foreign state, with a view to holding acts required thereby
illegal under United States law, indicates disrespect for
the legal system of the foreign state with a consequent
worsening of relations between itself and the United States.
On the other hand; the Restatement takes the position that
a state is never deprived of jurisdiction with respect to
particular conduct or persons solely because the taw of

another state would subject such person to inconsistent

demandsogh Thus, as embodied in the Restatement,

92, Supra; fn., 65, at par. 77,457.
93. = Brewster, supra, fn. 3, at pp. 298, 303, 306.

ohL, Restatement, Second, Foreign Relations Law of the
United States (1965), s. 39(1): 'A State having juris-
diction to prescribe or enforce a rule of law is not
precluded from exercising its jurisdiction solely because
such exercise requires a person to engage in conduct
subjecting him to liability under the law of another
State having Jjurisdiction with respect to that conduct,!®
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International Law 1s seen as not including a general
rule that a state having a base of legislative jurisdiction
that international law recognizes is required to abstain
from its exercise because another state also has a legal
competence to legislatea95

The Chapter following will accordingly survey the
existing international law jurisdictional concepts and
illustrate the manner in which such a recognized
Jurisdictional basis has been utilized by the United States
courts in a volume of case.law.which,in Nebolsine's words,
fhas been in a state of Jjungle growth'96 since the case

of American Banana,

95, This statement follows from the fact that inter-
national law, in the eyes of the Restatement, does not
provide for choosing among competing bases of jurisdiction
to prescribe rules of conduct; thus, where conflicts of
Jurisdiction exist, they should be resolved by judicial
restraint in formulating the terms of any order -- see
Chapter III, infra, pp. 146-50,

96, Nebolsine, Trade ox Commerce...with Foreign Nations,
7 A.B.A. Section of Antitrust Law 6h (1955).




CHAPTER II

INTERNATIONAL JURISDICTIONAL BASES IN
THE ANTITRUST SPHERE -~ OLD CONCEPTS
FOR NEW PROBLEMS ?

There exists a substantial body of opinion amongst
international lawyers that in some of the antitrust cases
in the past three decades the United States cou:ts have
pushed their claims to Jjurisdiction to extreme limits.
Indeed, the barometef of Jjudicial attitude indicates such
an extreme r swing -- what was 'surprising'1 to Holmes
appeared 'settled law'2 to Hand, Accordingly, this
Chapter will attempt to consider the decisions in the light
of established public international law principles,3 to
make some assessment of the suiltability or otherwise of the

application of existing law to internatiomal antitrust

1o Dictum of Holmes J. in American Banana Company v,
United Fruit Company, 213 U.S. 347, at p. 355 (1909).

2. Dictum of Hand J, in United States v, Aluminum Co. of
America, 148 F, 2d 416, at po. 43 (2nd Cir. 1945).

3. Whilst ome or more aspects of every antitrust case
involves a number of foreign elements, thus prima facie
bringing it within the aegis of certain private inter-
national law concepts, it is worth noting that, in
practice; the American Courts have never considered antie
trust enforcement as a matter to be governed by the rules
of conflicts. Moreover, it is submitted that this
factor is legally distinct from the public international
law problems of Jjurisdiction which have been simultaneously
raised in the case law,; and which comprise the sole
subject-matter for discussion in the context of this paper,
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problems; and to indicate the two main bodies of opinion
vigs=38=vis the international legal validity of the findings
of the American courts,

I CLASSICAL INTERNATIONAL PRINCIPLES

OF JURISDICTION,

Jurisdiction under international law connotes the
right of a state to take specified action =~- that is, the
right of a state to exert its authority through the medium
of its legislative, administrative or judicial branches.h
As such, Jjurisdiction flows from the sovereignty of states,
the principal subjects of intermnational law, and, as long
as the resources and peoples of the world are organized in
the form of independent sovereign nations, certain over-
riding considerations apply,5 It would be difficult to
find these better put than in the following extracts from
Story:6

The first and most general maxim or

proposition is that...every nation

possesses an exclusive sovereignty and

jurisdiction within its own territories.

A direct consequence of this rule is,

that the laws of every state affect and

bind directly all property, whether real
or personal,; within its territory, and

L, See Oppenheim, International Law, Vol., 1, p., 19
(8th ed. 1955, Lauterpacht).

50 See Haight, Antitrust Laws and the Territorial
Principle, 11 Vanderbilt L.R. 27 (1957).

6o Story, Commentaries on the Conflict of Laws (8th ed,
1883) quoted in Cook, The Application of the Criminal Law
of a Country to Acts Committed by Foreigners Outside the

Jurisdiction, 40 W. Va. L.Q. 303, at p. 304 (1934).




all perscons who are resident within
ito..and also all contracts made and
acts done within it. A state may
therefore regulate the manner and
circumstances under which property
soowWlithin it, shall be held, trans-
mitted, bequeathed, transferred, or
enforced;...the validity of contracts
and other aots done within it; the
resulting rights and duties growing
out of these contracts and acts; and
the remedies and modes of adminis-
tering justice...

Another maxim or proposition is; that
no state or nation can by its laws
directly affect or bind property out
of its own territory, or bind persons
not resident therein, whether they
are natural born subjects or others...
for it would be wholly incompatible
with the equality and exclusiveness of
the sovereignty of all nations,; that
any one nation should be at liberty to
regulate either persons or things not
within its own territory. It would
be equivalent to a declaration that
the sovereignty over a territory was
never exclusive in any nation, but
only concurrent with that of all
nations; that each could legislate
for all, and none for itself; and
that all might establish rules which
none were bound to obey. The absurd
results of such a state of things need
not be dwelt upon.

ko

This basic principle of territorial sovereignty was

re-affirmed by the Permanent Court of International Justice

in The Case of the S§.8S. Lotus:7

The first and foremost restriction .
imposed by international law upon a
state 1s that == failing the existence
of a permissive rule to the contrary ==
it may not exercise its power in any
form in the territory of another state,

7.

P.C.T.J., Ser. A, No, 9 (1927).
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In this sense Jjurisdiction is

certainly territorial; it cannot

be exercised by a state outside its

territory except by virtue of a

permissive rule derived from inter- 8

national custom or from a convention.

In the same case, views were expressed regarding
the freedom of a state to apply its laws and to extend the
Jurisdiction of its courts to persons, property, and acts
outside its territories. It was said that international
laws do not contain any general prohibitions against a
state exercising jurisdiction in its own territory over
acts which have taken place abroad. On the contrary,
international law leaves a state 'a wide measure of
discretion which 1is only limited in certain cases by
prohibitive rules'9; otherwlise fevery state remains free
to adopt the principles which it regards as best and most

suitableﬂ,10

This wide measure of discretion attributed to states
by international law to determine the reach of their own
laws i1s a discretion which is made workable by those

principles of restraint and comity which are essential to

8. Supra, fn. 7, at p. 18. 9, Ibid., at p. 19,

10, Ibid. It would appear from the majority opinion in
this case that there is an outer limit to any assertion
by a State of the right to prosecute foreigners for their
acts abroads;and that this is set by the over~riding
prohibition of international law against the application
by a State of its power in any form within the territory
of another State.-= see the comments of Haight, supra,
fn, 5, at p. 30.
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every system of international law,11 Nevertheless,
international law does set limits on the reach of that
part of a state's public law that embodies its peculiar
notions by public order or policy;12 that is;, in general
that part of its law that is attended by penal sanctions,
for, unless international law imposes some limits to the
extraterritorial application of penal legislation, states
could devise their own list of crimes and then punish
foreigners as they saw fit without regard to the places

13

where the acts were performed.

1k

Whilst other opinions have been expressed, it has

11, See Jennings, The International Law Governing Anti-
trust Jurisdiction,; Report of the Committee on the Extra-
territorial Application of Restrictive Trade Legislation,
Report of the 5ist Conference of the I.L.A., Tokyo 196k,

at p. 354,

12, Ibid. It is interesting to note that in attempting
to define the ultimate 1limit to which extraterritorial
Jurisdiction may be exercised; Jennings has formulated the
following ‘countervailing principlet: t*That extra-
territorial jurisdiction may not be exercised in such a
way as to contradict the local law at the place where the
alleged offence was committed', «= Jennings, Extra-
territorial Jurisdiction and the United States Antitrust
Laws, 33 B.Y.B.I.L. 146, at p. 151 (1957).

13, See Haight, supra, fn. 5, at p. 31, Note also
Lauterpacht, Allegiance, Diplomatic Protection and
Criminal Jurisdiction over Aliens, 9 Camb, L.J. 330 (1947),
who, in commenting on Joyce v. D.P.P., ﬁ9h6} A.C. 3U47,
stressed that the latter case could not be adduced in
support of the proposition that a State has unlimited
jurisdiction over an alien for acts which have been
committed abroad and which it considers to be prejudicial
to its safetv...  There is no warrant in international law
for a rule of such alarming comprehensiveness', -~ Ibid.,
Lauterpacht, at p. 347.

14, See for example, McDougal: 'To describe the anti-
trust laws as penal or even quasi-penal only is to employ
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been convincingly argued --= and this viewpoint is adopted
in this paper =-- that the Jjurisdiction of the Federal
Courts under the antitrust laws is a penal jurisdiction,
no matter whether it is exercised in criminal or equitable

15

proceedings_° As Haight has stated, the distinctions
which prevail in the United States between criminal and
civil proceedings under the Sherman Act -- between indict-
ment and subsequent fine or imprisonment on the one hand,
and a bill in equity and subsequent injunction or order
compelling the disposition of property or perhaps |
reconstruction of an industry on the other =- are not
relevant in determining whether the proceedings are penal
in the international law sense, Bésically, therefore,
whether a matter is penal fof the purposes of international
law is a question not merely of procedure but of substance.
He maintains that those proceedings which are labelled

fecivil' under municipal law may be; and usually are, highly

penal, While criminal proceedings carry the overt stigmas

one type of possible sanction as a descriptive
categorization for a major substantive policy, for the
implementation of which many different sanctions might be
invoked? -~ Plenary Session regarding the Extraterritorial
Application of Restrictive Trade Legislation, Report of
the 51st Conference of the I.L.A., Tokyo 1964, at p. 330.
For a similar viewpoint, see: Extraterritorial
Application of the Antitrust Laws, Notes and Comments,

70 Y.L.J. 259, at p. 267. (1960).

15. Haight, International Law and Extraterritorial
Application of the Antitrust Laws, 63 Y.L.J. 639, at

p. 640 (1954),
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of indictment;, finger-printing and conviction, ciwvil
proceedings may result in shackling a company in
perpetuity with the fetters of a decree forbidding it to
do a great many things. Since a decree may be difficult
to interpret; a wide range of company behaviour will be
subject to the constant peril of a prosecution for
contempt, In addition, orders may be issued requiring
the company to divest itself of valuable property which it
holds abroad; to alter contracts, licenSe patents and
grant patent immunities =- fOrders such as these and
injunctions which forbid the performance of contracts made
abroad and vélid by the laws of the states where they are
made clearly constitute an interference with the internal
trade and commerce of foreign states, which it is the
purpose of international law =- and more specifically the
territorial principle =~ to avoid.'16

As has been observed from the case law however,
American antitrust jurisdiction does not adhere to the

strict territoriality rule which prima facie is applicable

to proceedings which may be said to be penal in an inter-
national law sense, Since this jurisdiction does not
stop at the t'water's edge',; under what recognized inter-
national law basis =~ if any == is such extraterritorial
jurisdiction exercised 7

In addition to the universally accepted territorial

16, Supra, fn. 15, at p. 641,
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principle of Jjurisdiction, which is 'everywhere regarded
as of primary importance and of fundamental character',17
there would appear to exist inm public international law
five distinct principles which, in certain circumstances,
may be held to found extraterritorial jurisdiction -~
those of nationality; security, (also known as the
protective principle), universality, passive personality
and objective territoriality «- and it is these principles
which represent what has been termed the ‘'primary jurise-
diction'18 of a state, This classification may be seen
from an analysis of customary and conventional inter-~

national law, particular characterizations of these

exceptions having been postulated by the Harvard Draft

Convention on Jurisdiction With Respect to Crime, 1935,

and more recently by the Restatement, Second, Foreign

Relations Law of the United States, 1965.

The debate over the relevant rules of international

17. Research in International Law under the auspices of
the Faculty of the Harvard Law School, Jurisdiction With
Respect to Crime, 29 A.J.I.L. Supp. 443, at p. 445 (1935).
[Hereinafter cited as Harvard Research].

18. See McDougal, supra, fn. 14, at p. 329, who maintains
that there is an indispensable distinction between what a
state may do for itself when it has effective control, and
what it may request others to do when it does not have
such control. The former is termed fprimary jurisdiction!
and is Justified in terms of the recognized international
law principles of jurisdiction, whilst the latter he
describes as ‘'secondary Jjurisdiction' and is justified imn
terms of principles requiring the honouring of ‘acts of
State! (judicial, legislative and executive), and the
granting of governmental immunities.
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law in antitrust cases involving a foreign element has

tended to concentrate on the objective territoriality

test; since this criterion features so prominently in the

case law, Nevertheless, it may perhaps be appropriate

to consider also the other aforementioned exceptions in the

context of the antitrust prosecutions, in an attempt to

evaluate the relative Jjustification of the American Courts
18a

in placing such considerable emphasis on this test,

The Nationality Principle.

In the world community of nation-states, it has

seldom been questioned that such states have general

Jjurisdiction over their own nationals.19 Professor Hyde

stateszzo
It is generally agreed that a state may
punish its own nationals for disobeying
its commands while in a foreign country,
notwithstanding the legal quality which
a territorial sovereign may have annexed
to the acts of disobedience...

This principle is generally recognized on the theory

of a continuing allegiance of the national to his state

18a. I am greatly indebted to an article by Professor
Jennings for the following lucid categorization -- see
Jennings, Extraterritorial Jurisdiction and the United
States Antitrust Laws, 33 B.Y.B.,I.L., 146, at p. 153,

19. See Fukuda, Jurisdiction in International Application
of United States Antitrust Laws, 12 Cleveland-Marshall

L.R, 125, at p. 127 (1963).

20, Hyde, Intermational Law Chiefly as Interpreted and
Applied by the United States, Vol, 1, 802 at p. 803

(2nd Rev. ed. 1945).
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regardless of his travel across national boundaries, The
common-law countries have been sparing in their use of
this liberty, preferring in the main to rely on the
territorial claim, Nevertheless, United States Courts
have claimed extraterritorial jurisdiction over hationals
in some important respects. For instance, they have
decided that a United States citizen abroad can be
required to return home to give testimony before a United

States Government tribunal.?1 Again, in Steele v. Bulova

Watch Company,22 this Jjurisdiction was utilized to prevent

a United States citizen,; doing business in Mexico, from
there using a Mexican trademark which infringed a similar
United States trademark. The Court in this case stated
that ‘Congress...in prescribing standards of conduct for
American citizens may project the impact of its laws

beyond the territorial boundaries of the United States,'23

21, In Blackmer v. United States., 284 U.S. 421 (1932),
the Supreme Court declared that an American residing
abroad could be subpoenaed for testimony in the United
States;, and due to his fallure to appear the United States
could fine him and execute judgment on his property in
that country.

22, 344 U.S. 280, 73 Sup. Ct. 252, 97 L.Ed. 319 (1952).

23, Ibid., at p. 282, It may be noted that both this
case and Vanity Fair Mills v. T, Faton Company Ltd.,
supra, Chapter I, fn. 57, involved the construction of the
Lanham Trademark Act, The former may, however, be '
distinguished from the latter on the facts, In Steele,
the appellant was enjoined, as an American citizen; from
affixing the *Bulova' trademark to watches in Mexico,
whereas in Vanity Fair, United States trademark law was
held not applicable to the alleged infringement in Canada
by a Canadian concern of a trademark claimed by an
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This Jjurisdiction is thus relevant to antitrust
activities of United States nationals; including United
States corporations, Moreover, this Jjurisdiction will
not be weakened even if an American corporation has an
agreement with a foreign corporation, a factor which was

made clear in the National Lead Case.zu Judge Rifkind

in the District Court stated:25

The argument has been advanced that this
Gourt cannot invalidate contracts with
parties who are not within the Court's
jurisdiction and amenable to its orders.
The absence of National Lead's foreign
associates will, of course, place a
practical limitation upon the scope of
the Court's decree; it does not prevent
the Court from finding a violation as
the facts warrant and from restraining
those within the reach of its mandate
from continuing a conspiracy in defiance
of the Sherman Act,

American citizen but registered in Canada by a Canadian
concern; i.e, it was a case concerned solely with the
protection of an American property right which the Court
considered unenforceable against a foreigner abroad. A
further case of interest in another area of trade
regulation which stressed jurisdiction over conduct
abroad by United States citizens is that of Branch v.
F.T.C., 141 F, 2d 31 (7th Cir. 1944), in which s. 5 of
the Federal Trade Commission Act, supra, Chapter I, fn. 3,
was held to have been vioclated by a United States
correspondence school sending course material to Latin-
American countries and deceptively advertising its
courses there.

24, United States v, National Lead Company, 63 F. Supp.
513 (S.D.N.Y. 1945), affirmed 332 U.S. 319, 67 Sup. Cto
1634, 91 L. Ed. 2077 (1947).

25, 63 F, Supp. 513, at p. 525.
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Similarly, in Timken Roller Bearing Companv

ve United States,26 where American Timken owned thirty

per cent of British Timken and fifty per cent of French
Timken, and, with the interest held by a third party,
controlled both, the Supreme Court held that'...the fact
that there is common ownership or control of the
contracting corporation does not liberate them from the
impact of the antitrust 1aws°'27

Thus, it seems clear by now that all American
corporations will fall under the jurisdiction of American
courts for violations of the antitrust laws even though
the acts are done in a foreign country. ‘in the case of
Juristic persons, however, it is a question of some moment
how nationality is to be established, and it is clear that
the nationality principle is inadequate to cover the whole
area of restrictive business practice. A company may
easily incorporate itself in a foreign country, and have a
home office there;,; and yet effective;y restrain American
trade through various activities, The American Courts
have on occasions elected to pierce the corporate veil and
to make intimate inquiries into the control and activities

of foreign as well as of American corporations in antitrust

26, 3kt U,S. 593, 71 Sup. Ct. 971, 95 L., Ed. 1199 (1950).

27 o Ibid., at p. 598.
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28
cases. The purpose here, however, was generally not

to establish jurisdiction on a nationality basis, but
either to establish !presence! within the Jurisdiction,
for procedural purposes, of a foreign corporation, or to
establish a chain of cause and effect to bring the
activities of a foreign corporation within one of the
interpretations of the territorial principle of juris-
diction.29

The Security Principle.

The security principle embodies the claim that a
state may‘exercise extraterritorial jurisdiction over
crimes of aliens directed against its‘security, credit;
political independence or territorial integrity,

Although it has a firm place in the practice of a number

of states, it has been traditionally suspect in Anglo-
American jurisprudence. The need for it is said to arise
because states do not always have laws of their own to
restrain the preparation on their territories of subversive

activities against their neighbours, so that in many cases

28, On this aspect, see particularly: Note on Juris-
diction in Personam over Foreign Corporations Doing
Business Abroad; Oppenheim, Weston, Federal Antitrust Laws,
c. 1h, p. 794 (3rd ed., 1968). See also Fukuda, supra,

fn, 19, at p. 142; Timberg, Extraterritorial Jurisdiction
under the Sherman Act,; 11 Record of the Association of the
Bar of the City of New York 101, at p. 114 (1956).

29, Infra, pp. 65-70,
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where this principle is employed, an alien defendant may
be prosecqted for an offence which was lawful in the
Jjurisdiction where he was at the material time.BO

It has been convincingly argued that extra-
territorial application of antitrust legislation may be
Justified on a careful extension of this so=-called
fprotective? principle, States would thus be allowed to
rely on this principle not only if the security of the
state was involved but also if the main elements of its
economic order were affected in a substantially adverse
mannere31

According to the American Restatement, however, the

kind of act of which a state may take jurisdiction by
virtue of the protective principle is one which ‘*threatens
its security as a state or the operation of its govern-

mental functions',; such as fcounterfeiting of the states'

30. The effective exercise of such jurisdiction pre-
supposes that the State offended against is able to
secure custody of the person of the offender or of his

property,.

31. See, for example, Jaenicke, Plenary Session
concerning the Extraterritorial Application of Restrictive
Trade Legislation, Report of the 51st Conference of the
I.L.A., Tokyo 1964, at p. 319; Martin, ibid., at p. 333:
fany State should be permitted to invoke the protective
principle in defence, not only of the economic order in
the structural sense of that phrase, but also in defence
of the safety and smooth running of its economy...! See
also, Timberg, Remarks on the Extraterritorial Effects of
the United States Antitrust Laws, 11 A.B.A, Section of
Antitrust Law 105 (1957).
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seals and currency; and the falsification of its official

.32

documents, Moreover, as far back as 1926, a sub-
committee of the League of Nations stated that this
principle !relates to a very special class of crimes', and
8hould be limited to an ‘agreed and uniform list! of acts

33 In addition, the

which endanger a state's security,
only American case which would have appeared to have
relied solely and squarely on this principle clearly
regarded it as applying to acts abroad which produced a
detrimental effect on the sovereignty of the United
States.3u

Jennings has commented that the security principle
has in any event not appeared eo nomine in American anti-
trust cases; and although theoretically it is a matter

for consideration whether the principle might not in some

regspects be apposite, the ground has in Tact been once

32. Restatement, Second; Foreign Relations Law of the
United States (1965), s. 33. Note also comments on this
subject in the Harvard Research, supra, fn. 17, at

pp. 543-63, and the following quotation from Hyde, supra,
fn, 20, at pp. 805~806: *‘Such legislation may be
regarded as exceptional in character, Occasions for its
application were formerly infrequent and attributable to
circumstances of great public need,®

33. Brierly, Criminal Competence of States in Respect

of Offences Committed outside their Territory, Report

of Committee of Lxperts for the Progressive Codification

of International Law, Publications of the League of

Nations (1926) =- cited in Haight, supra, fn. 15, at p., 651.

3k, See United States v, Bowman, 260 U.S. 94, 43 Sup.
Ct. 39, 67 L. Ed. 149 (1922).
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again more than covered in the American courts by their

35

extremely flexible notions of territorial jurisdiction.

The Universality Principle.

The assertion of the right to punish foreigners for
their acts abroad has not, however, been limited to the
security principle. The universality principle asserts a
far wider competence; 1t claims jurisdiction to punish
aliens as well as nationals for any crime, committed out-
side as well as within the territorial limits of the
prosecuting state. It is based on the concept that the
suppression of crime is an interest common to all states
and to all mankind, In Brierly's words, it is justified
on the'grounds that fcrime is an attack on a law of
Justice common to all states, and consequently it concerns
the public order of each of them; the state which has the
delinquent in its power may therefore judge him; it is
even its duty to do so, in virtue of dinternational

36

solidarity in the struggle against crime,? Thus, an
offence subject to universal jurisdiction is one which
comes under the Jjurisdiction of all states, wherever it

be committed., At the present time, the only clear-cut

cases of universal jurisdiction are those of piracy

35, Jennings, supra, fn. 12, at p. 155,

36. Brierly, The Lotus Case, 44 L.Q.R., 154, at
p. 161 (1928),
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37 38

jure gentium and war crimes, although the concept of

general Jjurisdiction is also met with in relation to

other international crimes, such as trafficking in women,

children,; and drugs.39

The Harvard Draft limited ‘universality' to certain

crimes committed in places not subject to the authority

of any state; and to crimes which were also offences by the
law of the place where they were committed, if the offender
had been offered to the state of such place, and the offer
was unacceptedoho Thus restricted, it appears
inconceivable that the United States would invoke the
universality principle as justification for the application

of the antitrust laws to acts committed by foreign

nationals in a foreign country -- such laws are peculiarly

37, On piracy, see generally, Harvard Research in Inter-
national Law, Piracy, 26 A.J.I.L. Supp. 739 (1932);

Moore, Digest of International Law, Vol. 2, pp. 951=79
(1906); 1In re Piracy Jure Gentium, [1934] A.C. 586,

38, The principle of universality of punishment of war
crimes was affirmed by the Geneva Conventions of 19k9
relative to prisoners of war, protection of civilians, and
sick and wounded personnel. -~ Common Article

49/50/129/146, 75 U.N.T.S. 62, 116, 236, 386.

39. Note however that it would appear that universal
interest in the suppression of slavery and these other
crimes has not as yet been carried to the point of
recognizing, either in customary law, or in international
agreements, the principle of universal Jjurisdiction that
obtains in the instance of piracy' =~ Restatement, supra,
fn., 32, s. 34, Reporter's Note 2, These offences have
been brought within the scope of international Conventions,
but have been dealt with on the basis of aut punire, aut
dedere, which does not specifically embody the principle
of universal Jjurisdiction.

Lo, Harvard Research, supra, fn, 17, at pp. 573-92.
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American both in concept and enforcement,

The Passive Personality Principle.

The passive personality principle -- the notion
according to which a state claims a right to punish aliens
for offences committed abroad to the injury of its own

nationals == met with trenchant criticism in the Lotus

L1 L2

Case from Judge Moore, the American Judge:
What, we may ask, is this system ? In
substance, it means that the citizen of
one country, when he wvisits another
country, takes with him for his
*protection' the law of his own country
and subjects those with whom he comes
in contact to the operation of that law,
In this way an inhabitant of a great
commercial city, in which foreigners
congregate, may in the course of an hour
unconsciously fall under the operation
of a number of foreign criminal codes.,
This is by no means a fanciful
supposition; 4t is merely an illus-
tration of what is daily occurring, if
this principle is admissible, It is
evident that this claim is at variance
not only with the principle of
exclusive Jjurisdiction of a state over
its own territory, but also with the
equally well=settled principle that a
person visiting a foreign country, far
from radiating for his protection the
Jurisdiction of his own country, falls
under the dominion of the local law
and, except so far as his government
may diplomatically intervene in case of
a denial of justice, must look to that
law for his protection.

Once again, this principle has found no place in
Anglo-American Jjurisprudence, and certainly need not be

further considered in the context of this paper.

k1, Supra, fn. 7, at p. 92, L2, Ibid,
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The Objective Territoriality Principle.

It seems clear, therefore, that these exceptions
to the territorial principle have little relevance in the
antitrust context, and consequently have not found favour
in the decisions of the American Courts. The contrary,
however, is the case as far as the 'objective terri-
toriality' or, as it is alternatively known, the ‘impact
territoriality' principle is concerned,

A leading American authority has described this
principle in the following nrza,nnez:':l'"3

The principle that a man who outside of

a country wilfully puts in motion a

force to take effect in it is

answerable at the place where the evil

is done; is recognized in the criminal

jurisprudence of all countries,

Thus,; under the proper delineation of this doctrine;
a criminal offence is deemed to have been partly committed
at the place where one of the elements of the offence was
committed, and specifically at the place of the constituent
effect, The classical example is that of the man who
fires a shot on one side‘of a frontier and thereby commits
a murder, the victim being on the other side of the
frontierxr, The act and effect, intended and achieved,
form an indivisible whole; only together do they

constitute the crime of murder, and the elements ‘act' and

Teffect! are so closely bound up with each other that the

k3. John Bassett Moore; A Digest of International Law,
Vol. 2, p. 24k (1906).
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one element cannot constitute the crime without the other.
In such a case it has long been accepted in international
penal law that the crime was committed on both sides of
the frontier; so that both states have jurisdiction with
Ll

regard to that crime.

The objective territorial doctrine was confirmed
as to penal law by the Permanent Court of International

b5

Justice in The Lotus Case:

coolt is certain that the courts of
many countries,; even of countries which
have given their criminal legislation a
strictly territorial character,
interpret criminai law in the sense
that offences, the authors of which at
the moment of commission are in the
territory of another state;, are
nevertheless to be regarded as having
been committed in the national territory
if one of the constituent elements of
the offence; and more especially w6
its effects have taken place there,

Again, the Harvard Draft provides that under this
L7

principle a state has criminal jurisdiction:

sooWlth respect to any crime committed
in whole or in part within the
territory. A crime is committed 'in
whole'! within the territory, when
every essential constituent element is

bh, Whilst the objective elaboration of the basic
territorial principle is the point at issue, reference
may conveniently be made to the correlative aspect, the
subjective territorial principle; *which establishes
the Jjurisdiction of the State to prosecute and punish
for crime commenced within the State but completed or
consummated abroad.,' == Harvard Research, supra, fn. 17,
at p. 484,

ks, Supra, fn. 7. ko6, Ibid., at p. 23.

47.  Supra, fn. 17, at p. 495.
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consummated within the territory:

it is committed 'in part! within

the territory when any essential

element is consummated there,

It may readily be ﬁnderstood that the objective
application of the territorial principle is a most
flexible and far-reaching technique of jurisdiction, It
has enabled the common-law countries, while insisting
that all crime is local, and that jurisdiction over crime
is strictly territorial, in fact to acquire jurisdiction
in many ways as extensive as that of countries which
frankly claim extraterritorial rights under one of the
other principleso'h8 Bearing this factor in mind, the
question arises as to the established international law
limits within which the objective territoriality principle
may be employed; for if it were permissible to found
objective territorial jurisdiction upon the territoriality
of more or less remote repercussions of an act performed
wholly within another territory, then there would be
virtually no 1limit to a state's territorial jurisdiction.h9

It is clear from the authorities, however, that so
radical an extension of the doctrine is not warranted and

that the 'effects' element of the test must be strictly

qualified°50 It is clear that the objective application

L8, Jennings, supra, fn. 12, at p. 157,
Lo, See Jennings, ibid., at p. 159,

50, The Harvard Research, after an exhaustive
investigation of State practice; concluded that 'a crime
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of the territorial principle is limited to those feffects?
which are direct; if not immediate, and which form part

of the actus reus -- in other words, where the crime was

completed in the territory claiming Jjurisdiction.

In addition, the opinion has been expressed that
the test ought only to be applied toloffences where the
results were intended to be produced in the state claiming
jurisdiction.51 This argument was rejected by the

majority decision in The Lotus Case,52 and indeed the

Harvard Research concluded that such a limitation of the

test to cases of intention cannot be supported as a
proposition of international law except by sparse and
inconclusive authorities°53

In the literature and in the case law of municipal

courts the acceptance and application of the objective

is committed wherever an essential element of the crime is
accomplished' (emphasis added), supra, fn. 17, at p. 49k,

51, This limitation was strongly pressed by the French
argument in The Lotus Case, supra, fn. 7, at p. 7 -- and
this view was vigorously defended by the dissenting Judges.
See; for example; the opinion of Judge Loder, at p. 37.

52, Supra, fn. 7.

53, 'The decision in S.S. Lotus clearly suppoxrts the
conclusion that no principle of international law forbids
the localization of an offence, consisting of unintended
injury caused through negligence, at the place where the
negligence takes effect, This conclusion is in harmony
with tendencies clearly manifested in modern legislation.
It is approved in modern draft codes, projects and
resolutions, The present article accepts this conclusion
and makes no distinction between an act and an omission to
act or between an intended or an unintended result.,' =-
Harvard Research, supra, fn. 17, at p. 501,
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territoriality principle are very often encountered. In
the judicial decisions e including the older United States
5h

decisions == the cases concerned have always been ones in
which two elements were present: Firstly, the decisions
have always related to a sharply defined act of a concrete
nature (homicides, libel, fraud, smuggling), and secondly,
the decisions have always related to offences regarded in

all civilized countries as criminal,

The decision in the Alcoa Case,,’s5 interpreted at its

face value; exploded this unanimity of opinion. The
American Court, the opinion being that of Judge Learned
Hand, extended the objective territoriality doctrine and
held that an intent to limit United States imports having
been shown; an effect on imports must be presumed; the
burden was on the defendants to establish an absence of
effects, Thus, intended and presumed effects on United
States commerce were held to be sufficient for assuming
Jurisdiction over the participation by the Canadian enter-
prise in the Swiss cartel organizatién.56

On all essential points, this judgment deviated from

the generally accepted objective territoriality doctrine:57

5h, See, for example, Lamar v, United States, 240 U.S. 60
(1916); Ford v. United States, 273 U.S. 593 (1927);
Hammond v. Sittel, ex parte Hammond, 59 F, 2d 683 (9th Cir.
1932); United States v. Steinberg et al., 62 F, 2a 77

(2nd Cir. 1932),

55, Supra,; fn. 2. 56. Supra, Chapter I, pp. 18-25,
57 See Riedweg, Jurisdiction under International Law to

apply Restrictive Trade Legislation to Conduct of Aliens
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Firstly, there was no question of the effect being
indissolubly bound up with the conduct abroad ('constituent
element') but the effect was not so indissolubly bound,
being remote and indirect;SS

Secondly, the effect was not sharply defined and
concrete;59

Thirdly, the conduct at issue is not regarded in
all countries as criminal; on the contrary, the contract
in question was entirely lawful at the place where it
was concluded°6o

This dictum has been widely criticized as contrary
to the accepted international law application of the

objective territoriality principle, it being clear from

the opinion in The Lotus Case61 that this principle was

applicable only to crimes which all civilized nations
condemned, This is far from being true of tfeconomic
crimes? created by the Sherman Act, for there are several
features which distinguish such offences from those so
regarded by the community of civilized nations,

IT ECONOMIC CONTRA UNIVERSAL CRIMES ==

DISTINGUISHING FEATURES
Various characterizations have been made of these

distinguishing features, which may be summarized as

Abroad, Part III of Report to the Committee on the Extra-~
territorial Application of Restrictive Trade Legislation,
Report of the 51st Conference of the I.L.A., Tokyo 196l4,

at p., 371,

58, Ibid, 59, Ibid, 60, Ibid, 61, Supra, fn. 7.




71

follows:62

In the first place, violation of United States
antitrust laws (and especially of sections 1 and 2 of the
Sherman Act) do not fall within any category of crimes
which are common to such community -~ they are offences
created by Congress for the purpose of better regulating
commerce between the states and with foreign nations, and
they express the particularly parochial public policy of
the United States on American trade and the American
economy.63 Indeed it is evident from the many and
unsuccessful attempts to obtain international agreement

6.4

in this field that neither the principles nor the

methods of laws directed agaimst trusts, cartels and

62, The outline of the relevant distinguishing features
is based on a much-quoted article by Haight, International
Law and Extraterritorial Application of the Antitrust Laws,
63 Y.L.J. 639, at pp. 644650 (1954). See also in this
connection, Neale; The Antitrust Laws of the U.S.A.; c. 10,
at p. 324 (1960); Haight, Antitrust Laws and the
Territorial Prineciple, 11 Vand. L.R. 27, at p. 58 (1957);
Schwartz, Plenary Session of the Committee on the Extra-
territorial Application of Restrictive Trade Legislation,
Report of the 51st Conference of the I.L.A., Tokyo 196L4,

at pp. 326-28; Friedmann, The Changing Structure of
International Llaw, c¢. 11, at p. 169 (1964).

63, No mention of this type of economic crime has been
made in comprehensive academic comment on the objective
application of the territorial principle. See; for
example, Hyde, International Law Chiefly as Interpreted
and Applied By the United States, Vol. 1, at pp. 804-13,
(2nd ed. 1945); Cook, The Application of the Criminal
Law of a Country to Acts Committed by Foreigners Outside
the Jurisdiction, 40 W.Va.L.Q. 303 (1934); Harvard
'Research, supra, fn. 17, at pp. 487-506.

64, For further information, see Chapter V, infra,
pp. 216-18,
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other restrictive practices have been accorded universal
recognition under international law.

Secondly, whilst in the usual type of crimes to
which this principle is applied with the sanction of the
international community -- for example, homicide across a
border, arrangements in one country to obtain meney by
false pretences in another - the proximity of cause and
effect is direct and readily ascertainable, the Sherman
Act offence is complex, and it is usually difficult to
establish a definitive cause and effect relationship.

The connection for example, between a commercial agree-
ment made in Burope and an undue restraint of trade in the
United States is less direct and obvious by any calculation
than between pressing the trigger in Mexico and the
victim's dropping dead in California, Similarly, when
foreigners agree abroad to fix prices, to limit production,
to allocate territories or otherwise 'restrain trade' (in
the United States sense), they may have no intention or
expectation that their arrangements will operate in the
United States; as in the case of the Swiss Aluminum
Cartel, they may even exclude the United States from the
operative provisions. Nevertheless, foreigners may find
themselves charged in the United States with a criminal
offence which they could hardly have been expected to
foresee or understand,

Thus, in view of the wvarious factors at work in

the market-place, it is an act of some temerity -- even
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after the fact =-- to connect economic cause and effect,
In a2 normal antitrust case, it is necessary to trace the
economic consequences which radiate from an act or a
complex of acts abroad into and through many different
markets and territories, The more extensive these
consequences are, the more difficult it becomes to identify
them as they combine with, and are submerged by,
consequences radiating from other acts; conditions of
supply and demand; tariff barriers, currency controls,
government quotas and subsidies, and the perils of war or
economic strife. Indeed, often the best that can be
done may be a finding thét foreign conduct was a
‘contributing cause! of domestic effect, and to pronounce
Jurisdiction on this basis is, as Professor Jennings
points out, *to enter upon a very slippery slope.‘s5
Thirdly, the prohibitions of the antitrust statutes
are vague and uncertain in nature., Not even American
lawyers can always forecast its application., In the

words of an eminent member of the New York Antitrust

66

Bar:

ssothe lawyer called upon to counsel a
client with a problem concerning the
possible applicability of United States
antitrust laws to overseas or other
non-~domestic transactions; must contend
with a great many imponderables,..for he

65, Jennings, supra, fn. 12, at p. 159.

66, Deang Extraterritorial Effects of the United States
Antitrust Laws: Advising the Client,; 11 A.B.A, Section
of Antitrust Law 88 (1957).
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is not only heir to the uncertainty

of ordinary antitrust authority, but
he must also cope with the additional
complications engendered by the extra-
territorial application of these laws
during a period when time, space and
economic frontiers are being
annihilated,.,.

Lastly, if international law were to permit an
objective application in the case of antitrust laws such
as the Sherman Act,; it would open the door to interference
with freedoms and liberties guaranteed by other nations.
Concern for such interference was expressed as far back

6
as 1887 in the Cutting Case, 7 a famous incident in which

Mexico undertook the criminal prosecution of an American
national for an alleged libel of a Mexican citizen,

apparently published in a Texas newspaper, In

instructing the United States Chargé d'Affaires in Mexico,
the United States Secretary of State declared:68

oo e l0 say, however, that the penal
laws of a country can bind foreirgners
and regulate their conduct.,.either in
their own or in any foreign country,
is to assert a Jjurisdiction over such
countries and to impair their
independence,. .

There the liberty in question was freedom of
speech; 1in the case of the extraterritorial application

of laws regulating trade it is freedom of trade and

67, 1887 U.S, Foreign Rel., 757. Cited also by Moore,
Report on Extraterritorial Crime and the Cutting Case,
1887, p. 23,

68, 1882 U.S. Foreign Rel. 751,
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freedom of contract, Moreover, it may usefully be
observed that restrictive trade legislation in other
common law countries has followed quite a different course,
Building upon the common law experience in the field of
restraints of trade; the United Kingdom law, for example,
saw no comparable development to the Sherman Act, No
restrictive trade legislation was enacted until after the
Second World War, and when such legislation, providing

for the establishment of a Monopolies Commission and a

69

Restrictive Pracitices Court, was passed, the Sherman Act
approach was expressly rejectedo7o In addition, even in
the few instances where foreign legislation has been
patterned after the Sherman Act, there is little similarity
in fact between the law as it has developed in the United
States and the law in countries which have such

legislation.71

69, See the Monopolies and Restrictive Practices
Inquiries and Control) Act, 11 and 12 Geo. 6, c. 66
?19&8); Monopolies and Restrictive Practices Commission
Act, 1 and 2 Eliz. 2, co. 51 (1953); Restrictive Trade
Practices Act, 4 and 5 Eliz. 2, c. 68 (1956),

70. Just pricr to the passage of the Restrictive Trade
Practices Act, ibid., Hareold Wilson, spokesman for the
Labour Party, said in the House of Commons: *The approach
of the Labour Government is well-known to the House, We
rejected the American approach and the Conservative Party
joined with us.'! =- Hansard, H.C., February 24, 1955,

col, 1h72.

71, The laws of other countries are collected and
discussed in Restrictive Business Practices, (Economic
and Social Council, United Nations) E/2379, published

March 13, 1953. See also: Report of the Department of
State, Foreign Legislation Concerning Monopoly and Cartel
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iII THE OBJECTIVE TERRITORIALITY PRINCIPLE w-—
OUTMODED OR APPOSITE ?

It may be observed from these distinguishing
features that the American antitrust laws disclose aspects
which can hardly be considered to be covered by the
objective territoriality principle, at least as it is
understood in classical international law, To add the
whole complex realm of Sherman Act case law with its
subtle theology of ‘conspiracy’' and ®intent! to the rare
contexts in which extraterritorial jurisdiction may be
properly claimed would inevitably be unjust to foreign
businessmen, to whom this type of regulation is strange,
and would set almost no limit in principle to juris-
dictional claims. It has sometimes been contended that
the *classical'® interpretation of the rule in the Lotus
Case has been superseded by the teachings of modern
writers, and that case itself outdated. For example,

Section 18 of the Restatement, Second, Foreign Relations

Law of the United States, 1965, is headed fJurisdiction

to Prescribe with Respect to Effect within Territory' -

Practices, submitted to the Senate Sub-Committee on
Monopoly, July 9, 1952, For academic comment on those
laws, see Haight, Antitrust Laws and the Territorial
Principle, 11 Vand. L.R. 27, at p. 35 et _seq. (1957);
International Law and the Extraterritorial Application
of the Antitrust Laws, 63 Y.L.J. 639, at p. 64l et seq.
(1954); Extraterritorial Application of Restrictive
Trade Legislation, Annex A: Summary of Restrictive
Trade Legislation, Report of 51st Conference of the
I.L.A., Tokyo 196k, at p. 417 et seq.
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and contains the following statements:

A state has jurisdiction to prescribe
a rule of law attaching legal _
consequence to conduct that occurs

. outside 1ts territory and causes an
.effect within its territory, if either

(a) the conduct and its effect
are generally recognized as
constituent elements of a
crime or tort under the law
of states that have reasonably
developed legal systems, or

(p) (i) the conduct and its effect
are constituent elements of
activity to which the rule
applies; (ii) the effect
within the territory is sub-
stantial; (iii) it occurs as
a direct and foreseeable
result of the conduct outside
the territory; (iv) the rule
i1s not inconsistent with the
principles of Jjustice
generally recognized by states
that have reasonably developed
legal systems.

Although it is not apparent from a reading of
Section 18, the Reporters'! notes to the rule indicate that
it was thus intended to restate Alcoa as a definitive rule

72

Riedweg hoWever, comments that

73

of international law.
this is a somewhat dubious argument, when one considers

that Judge Hand had expressly disclaimed any pretensions

72, The proceedings of the Institute indicate that, in
the debate on the adoption of s, 18, the Chief Reporter
stated that:...'the exclusion of 18(b) will be a decision
by this body that the decision of the court in that case
was in violation of international law; and I think that
this decision should be viewed with that in mind.? --
1962 A.L.I. Proceedings, at p. 33k, The inference is
clear,

73, Riedweg; supra, fn. 57, at p. 372.



