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ÐXTIIATT]RRITORTAL JURISDTCTTON IN

THtr SPI{ERÐ OF ANTTTRUST"

TNTRODUCTTON

The term rextraterritorialityr has been described

as l the intrusion of the jurisdicti.on of one country into
anotherr or the subjection of resldents of one country to
the 1aws and policies of another country. ,1 The Federal
antitrust laws of tl.e united states have presented the

classic case of extraterritorial applJ.cation, and, untl1
the past two decades at 1east, only the American anti-
trust laws were applled in the reguJ-ar course of ad-
mlnistratfon to restrlctive and monopolistic practices

not localised entirely within the territory of an

enforcing stateo

This nay have been due to a number of varying
,factorse- but in any event lt is fe].t that no apology is

needed for examinlng the genus of extraterritorial anti-
trust jurisdíctlon from the standpoint of its most

I o Foreign ownership and the structure of canadian
ïndustry -- Report of the lask Force on the structure of
Canadlan Industry (Chalrman, ¡f.H. Watkins) .t p. 31OPrivy Council Offlce, January 1968"

2. For example, that the united states antitrust laws
are Inore venerable than those of any other state. For
further comment, see oliver¡ The Range and Effect of the
Antltrust Laws of the united states, Report of the JlstConference of the I.L.A", Tokyo 196l.+¡ at p. 511.



predominant species. America has in many lnstances
provide<l the internatlonal brueprint for the organizatlon
and structure of natlonal economic affairs, and it ls
fair to say that the problerns whj-ch have confronte<i the
united states as the result of the cliligent protection

of her foreign commerce from international cartels and

monopolies epltomise the difficultj-es whj-ch have just 1n

recent years begun to confront the other h1ghly-indus-

tria].ised countries of the Western l{orlclo

'fhe efforts of the United States to maintaln
competition 1n her import ancl export commerce has, of
course, raised many contentious problems, not only for
international la¡u and policy, but also ín the inter-
natlonal sphere I the foreign commerce applicatlon of
the American antitrust laws has offered one of the most

vivld illustrations of the proJectlon of one statefs
regulatory scheme fnto affairs of concern to other

.>

states o t J

ït is the object of this study to attempt to dr-s-

entangle some of the inconslstencies and legal anornalies

surroundlng this projection, rn the furtherance of this
aim, this paper wilJ- focus on the internatlonal jurls-

dictlonal aspects of the subjecte and attention will not
be paid either to the mechanics of violation of the

3o l(atz and
Relatlons, c.

Brewster, fnternatlonal- Transactlons and9t p. 55o (r9eo).
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trust statutes4 or the corresponding Judi-clal crlterla
the determinatlon of l11egality in any particular

5

Accordlngly, a dlscussion of the relevant case law

and legíslatlon in chapter one wilr be followed by an

analysls of existing international 1aw prlnclples of
jurisclictlon ancl thelr applicability to the type of
problems arlsing in connection with the enforcernent of
restrictive business practices legislation" A survey in
chapter Three of the international complica tions engen-

dered by Unlted States extraterrÍtorial jurisdictlon rvil1
precede a sectl-on deallng speciflcarly rrith the manner in
which such extratemitoriality affects the United statesr
closest neighbour canada. Lastl-yr in chapter Five, a

variety of solutionse both exi-stlng and potential, will
be dlscussed and ewaluated j-n the context of the

t+" For example, participation ín cartels, the antltrust
aspects of foreign plant investments, be they joint ven-
ture or merger, the use of wholly or partly-owned sub-
sidiaríes for foreign operatlons. For general information
on these aspects, see particularly OppenheJ_m, l{eston,
Federal Antitrrrst Laws, cases and comments (3ra êdo l968) 

"

5. Thab is, Ifer se unreasonableness, as exemplifled by
the decision j.n Uniùed States vo Soconr¡ Vacuum Oil Co..
31o u.s, 15o (tgmati iå
of reasonî -- See, for exanple, dicta in standarrl oil co.
vo United States, 221 U,S. t (t9tt) ana affi
Tobaceo Co. v" United States , 221 U.S. 1õ,õTî911), For
further lnformation, see Oppenheim, I{estone €¡1pE fn. 4,
and lironstein, Þfi11er, Dornmer, NÍajor Americari antitrust
Laws (tgøS) 

"



precedlng study,

The problems in attempti-ng to present a disinter-

ested analysis of the more important aspects of united

states extraterritorial jurisdictl-on ín this area are not

lnconsiderable; on occaslon, l-n the face of a

conglomeration of conflictlng data, the writer must admit

to identi.fying somewhat with tr{ellingtonrs classic tI

donrt know what effect they rv1ll have upon the enemye but

by God they terrify *..'6 Hhilst not wishing to extend

the enemy analogy to the reader, it is hoped that the

follorvi.ng study provides a moderately clear exposition

of the issues involwed"

6. Ascribed to the Dul<e of wellingtone o,, â clraf t of
troops sent to hlnr in Spain, 1809 -- The Oxford
Dictionary of Quoüatlons, p. 564 (ZnA ecl. t968).



CI.IAPTER I

LEG]SI.ATTON AND CÂSÐ LAW

I. THE SHÐIì}ÍAN ACT -- SUBSTANCE,

RATIONALD, AND JURISDTCTTOI.IAL FEATUIìES.

The authority granted to Congress by the

constitution rto regulate commerce wiüh foref-gn Nationsel

includes ttre povrer to proscribe activity r*rrich lras a

detrlmental effect on the forei-gn commerce of the united

states. Pursuant to this authority, congress tras enacted

various antitrust statutes which apply to foreign com-

nerce, statutes rvhlch have been officlally described as

a ldistinctive Amerlcan nleans for assuring competitive

economy on which our political and social freedom and a.

representative government in part depend. r2

h'h11st other antitrust statutes contain provisions
relating to forei.gn "o**"...r3 the scope of this paper

will be limited to a discussion of the jurlsdictional

'!o U.S. Const. Art, 1, so I, elu 3.

2o Report of the Attorney-Generalrs Nati.onal committee
to Study the Ântítrust Laws (tgSy), U"S. G.overnment
PrJ-ntlng Office, p. 1u þereafter cited as Att.-Genf s
Report ]
3. These include: Clayton Act, 15 rJ.S.C. ss 1Z-27
(t964) -- prohibJ-ts agreements not to deal ln the goods
of a competitor which. tencì. to lessen competition or create
a monopoly and acquisitions of stock or assets of another
companyr the effect of r'rhlch may be to lessen substan-
tlally conrpetition or create a rnonopoly; Irrilson'rarl-ff
Act, 15 U.S.C" ss" B-1 1 (t964) -- sc 73 of i¿hich
speciflcally outlaws restraints ope,ratlng on the import
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reach of the Sherman Act of 1B9Or'+ the parent antitrust

statute, under the provisions of whlch the most impor-

tant antitrust prosecutions involvlng foreign elements

trave t,aken place 
"

TLre -A.nerican antltrust laws are of the prohibitoryr

rather than the supervisory type, Ttre Sherrnan -drct

itself is entitled sAn Act to protect trade and commerce

against unlaiyfuJ. restraints and monopollesl, and by

Section 1, sewery contract, comblnation ín the form of

trust or otherwise, or eonspj-racr¡ in restralnt of trade
or commerce amongst several states¡ or with forelgn

nationst4a is decrared i1lega1, and every person making

"*" * arrangement guiJ.ty of a misdemeanoun punishable

by fJ-nes, or imprisonment or both, Sectíon 2 also pro-
vides that rEwery person who shall monopolize, or attempt

to monopoltze, or combine or conspire with aïl.y person or
persons, to monopollze any part of the trade or commerce

amongst the several statesr or with forelFn nationsr shall

trade of the United States; Webb-pomerene Act (Export
Trade Acr), 15 U.S.c. sso 61-6j (196h) -- limited ãx-
ceptíon to the strerman r\ct: 1n general authorlzes Ameri-
can companies solely engaged 1n export to band tog'ether
1n selling for export, ttre Act authorízJ.ng such companles
to ffx the prices and co-operate in shipplng tireir pro-
ducts to foreign countries; Fed.eral rrade commlssion Act,
15 u" s. c" ss. l+1 -58 (1964) -- prohibits unfair mettrods of
competition in fnterstate commerce, and vlolatlons of the
antitrust laws are deemed to be unfafr methods of com-
petitlon for purposes of sald Act.
l+" 15v.S.cu ss. 1*7 (t964). 4a. Emphasis added.
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also be guilty of a miscle¡neanour punishable as under
SectLon 1 

" fn addition to the crlminal sanctions, which,
of coursee ¡nust neet the requirements of proof of lntent
and of other elements beyond, a reasonabre d.oubt before à

jury, section l+- authorizes enforcement through ci-vlr
proceeding's brought by the united states (represented by

the Department of Justice) ror a decree in equity. such

cases are not trlable by jury and the criminal burd.en of
proof is not required. Equitable decrees may require
affirmativee correctlve actlon¡ âs well as cessation of
objectlonable. conduct; the ultimate sanction for dis-
obedience to the decree is punís'hment for clvil contempt

of courto rn the general administration of antitrust
Laws, both crirninar and civil proceedings are resorted to,
but 1t is through civil proceed.ings and decrees in equity
that afflrmative, acceptable courses of cond.uct are

required for the future"5

5" once its inwestigatiorrs uncover evldence warranting a
charge of violatíng the sherman Act -- or any of the other
statrrtes the united states Department of Justlce must
decide r.¿hether to proceed by crimína1 prosecution or civil
actlon. A criminal case can lead to punish¡nent of offen-
ders for past offences, and it i-s considered appropriate
in those cases rvhere the lars 1s clear and the facts
lndlcate a flagrant offence and plain intent to restrai-n
tracle unreasonably ttre cleterrent eff icacy of the Act
requlres such criurinal prosecutions. rn order, hor*ever,
to remedy the situation rather than merely punÍsh the
guilty, an additional civir action 1s often lnstituted,
wh.ereby a clecree containi-n6' injunctions regulating the
future conduct of the industry can be obtained, and it is
for thls reason that the Department of Justlce frequently
brings concurrent civil and crlmlnal prosecutlons.



I
The sherman .A.cÈ arso provJ-des, under sectron 7¡

that any person rwho shalL be fnJured in his busÍness or
property by any other person or corporati.on by reason of
anythfng: fonbJ-dden or declared. to be unLawful by thls AcÈ

¡nay sue the defendant for threefold damages and costs,
whl-lst sectåon B of the Âct explÍeltJ-y {ncludes forelgn
corporations as among the opersons s soughÈ þo be governed.

by Lt.

The underlying ratl-onale of the appll-cation of the
antltrust larss to foreign commerce Ís the same as that
r.eg:ardíng interstate co¡luneree, tb.at 3.s¡ as the District

Court of ttre Souther¡r Dl,strlcÈ of, New York safd l.n 1gt+5 lyr
(

@ v" Natlonal- Lead Cormpa¡ayo (I-ater affi.rned by

the Suprene Court) 17 the maJor premise of the Shernran Act

ís that I the suppressÍon of competition l-n lnternational,

trade ls 1n J-tseLf a publ{c lnJury or at any rate

suppreasfon 1s a greater price than we want to pay for

beneflts lt sometÍmes "uc,r".s"'8
On a somewhat nore specJ-fíc pla.ne, Bnewster has

stated that the basl-c objectJ-ves of Uni-ted StatEàs poJ.ley

1n the applleatlon of the Sherman Act to foreÍgn amang'e-

menÈs are threefolds flrstJ.y¡ to prevent natÍonal

boundarles from pnovJ-dLng a 0safehavene frorn whlch lt ls

6,

7.

8"

63 î" Supp. 513

332 V"S, 319c 67

€gprar fn" 6e at

(s.o.N.T, 19ts5).

Sup. cr" 163t+s 91 L, Ðd. 2077 1t947) "

Po 525"
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possLble fon A¡aerlcans to flout .l-a,ws deslgned for the
proteetion of doraest{c eompetitLon ln the united states;

secondlys to prevent arrangemonts mad.e abroad frou

deprivrng: Ámerican consrlners of the benefrts of free

competltlon arrong {mporters and between d.omestlc and

foreign sources of supply; and thlrdJ_y¡ to prevent

foreig:n restralnts fron excrudl-ng unl.ted states exporters

and lnvostors fnonr compeúltive access to forefgn markets.Ba

rt ls sectLon 1 of the sherman Act whioh has been

pråncipally considered 1n the lua¡rortant international-

cases" Frorn an analyels of the wordlngp lt may be noted

that thts sectåon eontains three speeifle concepts,

declarlng elJ-lega1 t ( 1 ) revery contract, combínatfon, . .

or conspíracys, (2) tttt restralnt ofî¡ (:) rtrade or

co¡dmerce wLth forelgn nat{ons I ¡ and lt ls thLs last co$.-

cept whieh 1s the Jurisdictlonal feature of the statute,

It ls under the aegis of thls section that the Amerlcan

courts, 1n assumfng Jurisdlctlon ovetr foreign commercial-

aetlvlt{es, have Ímparted to Amerlcan antltrust law an

extraterri-torÍal appJ.icati.on of a most radical klnd"

Sone cl-arlficatl-on is perhaps necessary at thís

stagee howevor, vls-å-vi.s the preaise meaning of the term

0Jurfsdictlonr as lt Ls used fn the context of this paper"

8a" See Brewster, Law and Unlted States Busi-ness Ín
Canadar C. 3y po 15 (Canadian-Amerlcan Com¡rlttee
PubLicatione 196O) 

"



10

ïn any discussi-on of the extraterritorial application of
the anti-trust laws, a fundanental distlnctlon must be

drawn at the outset between jurlsdictlon over the person

and jurisdictlon over the subject-matter for, as lfhitney
has comment"dr9 a princípal source of confusion has lain
1n the tendency to assume tlnat 1f the former exlsts, the
latter must foIlow. clearly, there can be no exercise
of effective power by the united states courts unless the
defendant is subJect to in personam jurlsdiction rvithin
American territory; conversery, the united states courts
may have jurlsdiction over the person of the defendant,

but lack jurisdiction over the particular act of that
<lef endant o this basic distinction between r jud.icial r and
rlegislativer jurisdiction embodies in its turn the

dlchotomy existing betr,¡een the competence to apply law and

the competence to make or prescrlbe J.aw, a distinction
which is recogni-zed by the Resta{ement, seconcl, Forej_gn

Relations La¡v of the Unitect States 1965.1O ït 1s to the
problems involved in this latter aspecte that is, !_qjÞe
reach of the legislative p-orser the legal systems-- of
the unlted states, that this paper is clirectedo rn other
words, may it be said that the American courts have jurls-

dictlon to prescribe punÍ-shment for conduct in foreign

9" I'lhitney, sources of confltct Betr+een rnternatlonal
Law ancl the Antitrust Laws , 63 y.L"J. 655, at
pu 656 (t9Sl-54)"

1o. Restatement, second, Foreign Relatlons Law of the
United States (lg6S), so 4o,
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areas whlch may be thought to violate the antítrust

statutes ? Ihe w}-ole questj-on of personal Jurisdlctiont

inwolwing the concepts of venue and service of proce*"r11

whilst an extre¡nely practical consldera.tion, does not

fall rvíthin the specffic amblt of this study.

TT. THE SHERMAN ACT -- !]XTRATERRÏTOIìIAL

APPLTCATION.

The judícial- decisions involving the extra-

territorial reactr of the substantive ]-aw under the Sherman

Act have all resul-ted from complex litigatíon lnvolving
mu.Ltíple problemso Large-scale ruonopolies and cartels do

not operate mereJ-y within the territory of one state"

They inwolve agreements betrueen both United States and

foreign firmse the network of understandings and controls

operating in several dlfferent countries" 'Ihusr they may

be ùoo far flung for a strictly terrltorial antitrust law

to control effectivelY" In attemptin.g to cope wl-th this

problem, the United States Courts Lrave not hesitated to

reach o¿t after such trust arrangements. As a matter of

11. For information on ttrese aspects, and for authori-
tative r+rlting on the r*hole spkrere of the United States
antitrust laws, see the follorving publications: Fugate,
Foreign Commerce and the Àntltrust Lar¿s (tgfP); Brewster,
Antitrust and American Business Á.broact (Ig¡A); Nea1e,
The Antitnrst Larvs of the U.S.A" ( t96O); IironsteÍn,
Ifl1ler, I)ommer¡ I'fajor American Antitrust Lau¡s (lg6S);

8BHf,Ëlìi å''' ( l UBB I ?'' ol?$ ?ii* 
'oB3*åiåi*.ktg' i 

' 
g E?:? B aÊtÎ

Supplernent to Iìeport of the Attorney-GeneraLrs Na'bional
Conr¡nittee to Süucly the Antltrust Laws 1955 ( t 968) .



1e

giwlng the essentl-al framework of the application of the
antltrust laws to forelgn columerce, reference will be

made to some of the leading cases rvhich short¡ the develop-
ment of the jurlsrtictional doctrlne and the basis upon

r¿hlctr the antitrust lar*s are applled. to acts and activi-ties
in American foreign trade"

Fro¡n Bananas to Aluminum.

'Ihe traditiona]- statement of ]-imitation of
American antltrust jurisdiction un,ler the strerman Act to
the territorial jurisdiction of the united states stems

from Justice Holrnesr opinlon in the case of American

Banana Coo v. The United Fruít Companyr 12 a private treble
damage action decided before the supreme court in lgog 

"

The plaintiff complained that the United. Fruit Company, a

competitore hadr âs part of its monopol_y policy,

Lnstigated the Costa Rican Government to seize both Unltedrs

plantation and its rallway l1nk wíth the coasto He claimed

threefold damages under Sectlon J of the Sher¡nan Act. The

court decicled that the defendant coulcl not be held liable

for the acts of a foreign sovereígn government, even if

those acts r\¡ere instigated by him" Further, it üras held

that the defenclant coulcl not be liabre before a united

States court even for those actions of tris 1n Costa Rica

which hacl no corlnection wi-th the Costa Rican Governrnent"

'12 " 213 U" S. 3I+7 , 29 Sup. Ct. 511 , 53 L, Ed.. 826 (tgog) 
"
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l{ith regard to these acts the Court saíd, 13

It is obvious that, however stated, the
plaintlff t s case depends on seweral rather
startling propositions. fn the flrst
place the acts causing the darnage were
done ¡ so far as appears e outslcle the
jurisdi-cùion of the United States and
v¡ithln that of other s tates . It is
surprisíng to hear it argued that they
were governed by the Act of Congressooo
But the general ancl a1¡nost universal
ru]-e is that v¡hether the cttaracter of
an act ls lawful or unlawfuJ- must be
deternlned rvholly by the laws of ùhe
country where the act 1s doneo o.For
another juriscliction, if i.t should
happen to J.ay hold of the actor, to
treat him accordlng to its own notions
rather than those of the place wtrere he
did the acts, not only would be unjust,
but would be an interference with the
authority of another sovereign, contrary
to the comity of nations, rvhictr the
other state concernerl rnlght justly
resent.

Thus Justlce H6.Lures, 1n this famous case, concl_uded

that acts abroad could not form the basls of an acüion

under the antltrust 1aws of the United States. Ttrat part

of the opinion is certainly not valid today and has been,

for al-l practical purposes, over-ruled by later 
"o".".1&

After the Banana Case the Court graclually expanded

13 " Supra , fr " 12 ¡ ,ab pp " 355-56 r per Holmes J.

l+. The part of the opinion r+hich remains valicl ís the
sovereign irnmuniüy cl octrinet ewinced by HoImes" Since

the Court 1n Amerlcan Ïlanana founcl the injuries to the
plaintiffts plantation trad been the dlrect effect of the
acts of the Costa lìican Government, later cases have dis-
tinguishecl A¡nerlcan Banana on the ground. that the acts
involvod \qere committed by a forelgn sovereign who was
lmmune from suit 

"

Another nreans of dlstinguishing thJ-s case has been
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the jurlsdictlon it was willing to assume. Ttre unlted

sta tes v." Amerlcan Tobacco companyl5 rras the f Írst case

to brlng the ¡lmerican Banana case lnto argument before

the supreme court. After a fierce competi-tive battle fn
the domestic market, the American Tobacco company entered

into an agreement with Imperial Tobacco Company, its

Britlsh competitore under whlch the trvo competitors rsould

restrict their buslness to their respectlve home

countries" .fhe agreement was made 1n the un1üed Kingclom,

where it was allegedly legalo 'Ihe Court, however, held

that the substantial impact of that agreement on the

united states tobacco market brought the conspiracy within

the purview of the sherman .A,ct" Brer'¡ster has commented.

that tby implicatlon at least it (trre court) i*as unrvilling

to maintain that since the complalnt dld not allege ac-
tivlty or effects within the linited States, the Sherman
Act could not reach the alleged violations" The com-
plaints ln subsequent cases all inclucle suctr allegations,
Amorican Banana has been held to be inapplícable, ancr the
Courts have appJ-ied the Act exüraterritorially on the
basis of the objectÍve territoriality principle -- imfra,
Chapter II¡pp " 65-ZO"

A third distinguishing characteristic of the case,
rt¡hich does not perhaps carry the same rveight, is that
this \üas a prlvate treble danrage actlon for personal in-jury¡ and was thus essential.ly a tort action. flnder
general conflict of laIr' rules, liabilltf is determined
by the larç of the place of the torto l{orvever, the court
in American Bana+a found the acts rùere lawful in Costa
Rica, and this rog'ic tras enabled a distinction to be made
between American Banana ancl later antitrust cases brought
by the united states Government, since where the Govern-
nlent ls the plaintiff , a tort conflict of larvs rule 1s
not applicable,

15, 221 U.S. 106, 31 Sup" ct" 632, 55 L"Ed. 661 (r9rt).
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to extend Banana I s immunity to an arrangement which kept
a foreigner out of ttre American market, at l-east when

1t served to buttress an unlawful doniestlc restralnt and

monopoly by the American party . 116

The dual concern emerging fro¡n these tr¿o cases, to
respect the ínternatlonal prínciple of terrltoriallty on

the orre trand and. to comply rvith the statutory mandaüe to
keep united states commerce free on the other, was

clearly reflected in _unitecl stqtes vo pacific ancl Arctic
Railway and Navigation co¡npany" 17 Irere ttre supreme

court made a decree against a price comblnation of Ameri-
can and canadlan railway and steamer eompanies luhich

a].legedly rnonopolized both rail and ruater transportation
betrveen American and Alaskan ports and had been formed

within the unlted statesn rt was contencled by the
defendants that the united states laws relatíng to lnter-
state and foreign commerce rwere rrot íntended to hawe any

effect upon the camiage by foreign roads in foreign
countríes, ando..1t 1s equally clear that our laws ca¡rnot

be extended to control or affect the foreign carriag." r18

The Court, however, 
""id¡19

This is but sayl-ng that laws hawe no extra-
terrltorial operation; but to apply the

16"

17"

18.

19"

Erews ter,

228 U. S,

fbicl, , at

Ibld" s at

supra, fno 11,

87 t 33 Sup, Ct.

pp.1O5-106"

p" 106"

at pp. 68-69"

443, 57 L.Ðd.742 (lpl3)"
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proposiüion as clefendants apply it rvould
put the transportatlon route described
Ín the indlctment out of ùhe controL of
elther Canacla or the United States o

These consequences we cannot accept..o
ïf rrre may not control foreign citizens
or corporatlons operating in foreign
territorye we certainLy may control such
citizens and corporatlons operating in
our territory, as lve undoubteclly may
control our own citizens and our olün
corporations 

"

A simi1ar case was that of Thomsen r. Cry"u*zo in
1917, rrhere the Count revlewed. a eonspiracy aimed at

establlshing a monopoly for the transportatlon of freíght

from the united states to certain south African ports 
"

the defendant argued that this combination had been formed

abroad" Flnding a sherman Act vlolation, the court noted

that rthe comblnatlon affected the foreign commerce of

this country and rrras put into operation h""",,21 Further

the managers of the defendants ruithin thls country rwere

more than simple agents they were participants in the

combination . r22

In Unitect States v.- Sisa]. Sq,les Corporaùj-onr23 the

Court was faced wlth a sltuation similar to that 1n the

Banana Case. f¡t this case the cornplaint alleged a

conspiracy to restrain trade and to monopolize trade in

sÍsal, a Mexlcan plant used for binder trvinee most of whlch

20, 243 UnS. 66, 37 Sup, Ct. 353t 6l L,Ecl , 597 (tglZ).

21 " IÞi$., at p" 88.

22" rbld.
23" 274 U.S" 268, 47 Sup. ct. 5921 71 L.Ed. 1042 (t927)"
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r¡/as lmported from }fexico and Yucatan, According to the

compraint several united states commercial and banking

compani-es and a lrfexican corporation had conspired, to ob-

tain control of the forelgn supply of sisal ancl to mono-

polize its import into the united stateso Ttrese parties

had influenced discriminatory legislation in l"iexíco and

Yucatan; one of the companies had become the sole pur-

chaser of sisal from producers and the Sísal Sales

corporation became the sore importer 1n the united states.

The Supreme Court found a conspiracy to restrain

uníted states lmports rr¡trich r.qas not exempt from the anti-

trust l-au¡s merely because part of the acts and. agreements

took place in forelgn countries. The Court stated.:2&

Here \{e have a contract, combinatlon anct
conspiracy entered into by parties within
the Uniùed States and macle effectlve by
acts done thereln. the fundamental
objecü rsas contro1 of both irnportat1.on
and sale of slsal and complete monopoly
of both interna]- and external trade and
commerce ttrerein. . .True, the conspirators
were aided by cliscrlml-nating legislation,
but by their own deliberate acts here and
elsewhere, they brought about forbidden
results withln the Unitecl States"

These moctifications of Arnerican Banana, rvith the

emphasis upon the effects on United Suates foreign

commercêegav€ the United States courts jurisd,iction over

the forelgn acts of corporations 1f those acts were part

of a conspiracy either formed or partly executed rtrithin
the United States" But all activities carried on outside

24. Sgp¡g, fn" 23t at pn 276.
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the Unitecl States remained outside the jurisdiction of

the United States courts, even if the actiwities in

question resulted i-n effects detrimental to the Uni-ted

sta te" . 
t4'

the Alcoa Case ancl Later"

Thls rule remained ttre larv until 19115 ¡vhen it lvas

further modified by Judge Learned Hand ln United Stdss
,É

v. Aluminurn Company of 4merlca.25 Ttris ls without d,oubt

the most notable case in the United States on the juris-

dlctional aspect of the appllcation of antltrust l-aws to

foreígn trade, and as such fs ruorttry of detailed

examinatlon" The opínion rvritten by Judge l-Iand concerned

primarlly the question of monopolizatlon of the Unlted

States d.ornestic market by the Alunlinum Conpany of America

(nt"o^)26 t¡ut the case also had a very important foreign

24a. See Kronsteln, Enforcement of Uni-ted States Anti-
trust Larvs over Alien Corporations , Lt3 Georgeto-tr'n L. J.661 t
at pp" 66t -662 (lgSy) " It should also be noted that it
Lras been argued that these three cases clecided after
Âmerican Banana.r supra, fno 12, can be reconciled with
concepts of strict territoriallty because acts
constituting these violations occurred wlthln Amerj-can
terrltory -- but these cases cì.id ínvolve extra-national
activj-tles necess,ary to the success of the defendantsr
ventures ò- see Ðxtraterritorial AppJ-ication of the
Àntltrust Laws , 69 It.L"R. 1452 at po 1454 (lgS6) 

"

25 . 1 l+8 I'o 2ð, L+16 ( ZnO Cir. 1 945 ) . Decid ecl by the
Second Circult Court of Appeals sltting in place of the
Suprenre Court by virtue of an Act of Congresse due to lack
of a qualified quoruru of the Supreme Court.

26. The principal lssue 1n this case related. to Alcoaes
porver and pra ctices in the domestic aluminum ingot
market" After finding Alcoa in violation of so 2 of
tho Sher¡nan Aet, the Count turned to Alcoats lega1



19

trade aspect,and the law ruittr respect to jurisdlction

over acts abroacl laÍd down therein has been adoptecl try

the Supreüre Court 
"

In th j_s case the Aluminum Company of Ameri_ca, an

American corporatione ancì Alumlnum Linrited, a canaclian

corporatlon, r{ere both def enctants bef ore the court o one

of the charges Ìi'as that the latter cornpany enbered. into

a European cartel arrangement for control of procft¡ction

and allocation of markets for aluminu.m ingott"27 A dis-
putecl lssue 1n regard to this charge was as to the degree

of control by the Aluminum Company of America over

Alumi.num Linited at the tj-me the latter participatecl in

the alleged cartels " The Second Circuit Court of

Appeals, functloning in this case in lieu of the Supreme

court of the united states, ehose to cteal with the question

on the assumption that Aluminum Limited r1'as entirely

separate from and not dominated by the Aluminum con:pany of

Anlerica " On tha t basis, the court corì-sidered the issue

of the Sherman Act,

First, the tribunal made an obserwation that can

responsibility for the conduct of Alumlnun Limited ancl to
I Limj-ted I s I orìrn liability, under s o 1 of the Sherman Act,
for participation 1n foreign cartel arrangementso

27 " Ttris rrras ar1 international arrangement betrveen French,
British ancl srviss arrrminum producers¡ âs rvell as Alcoars
Canadian afflliate tLimitedto These firms had, 1n 1931c
formed a Swiss coråpany calIed tA,lllancer and. subscribed
to Íts stock in proportion to their ingot capaclty, It
rras agreed to allocate the alumi¡rum pro<luced on a quota
basise and a price r{as f.txed at rvhich Alliance would
purchase any of any particul_ar shareholcierrs quota not
so.]-d.
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onry be taken as expressive of a viervpoint as to general

interna tional 1.r*', 28

o . o ït is settled lartr -- as Llmited itself
ag'rees that any stat,e may impose
liabilitiese even upolt persons not wíühin
i ts a11egi-ance, f or conduct outsid.e j_ts
borders that, has consequences rvlthln its
borders which the state repretrencls; and
these ]-iabi*rties other states wil]-
ordj-narily recognlze. . .

The court then directed itself to the issue of the
interpretatlon of the sherman Á.ct in thls contexto Two

posslbíl1-ties that the sherman Act might extend further

than the foregoing were seen; firstryu that external

agreements might actually have affected imports or exports

wittrout havíng been intended to have this effect, and

secondly, that such agreements might hawe been intended

to affect imports r*ithout actually hawing had effect orr
)ottrem.'/

As to the first polnt the Cotlrt foresaw such

28. Supra, fno 25c at p. 4l+3" See in this connection
Haight, Iìeport of the chairman of the commlttee on the
Dxtraterritorial Application of Restrictive Trade legis-
J-atione Report of the J2nd Conference of the I.L.Â.,
Hersinki 1966, 125, at po "128,- who comments that perhaps
if the canadian company had not agreed rvlth Juclge Hancl
regarding the tsettled 1arvr, a different result, may hawe
been reached t the point that international law imposes
a linltatÍon on the extraterritorial appJ-ication of penal
laws slmply was not argueri. I fbicl . Haight conced.es,
howevere that Hand dld recognize the relevance of inter-
natlonal lar., as a g;lã. to ascertalnj-ng congressional
intent, sqÞra, fno 25 at po l+43, and that on the facts
Hand was satisfiect thaù there rìlas no impediment to giving
effect to the r,¡111 of Congress as expressed. 1n the pro-
vision of the Sher¡r¡an Act extendíng it to foreì.gn
cofilnerce o

29. Fupra, fn. 25, at pn l+ry.
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lnternational- eompJ_lcatLons as to make

assr.xme that Congress eertafnly did not
coveu' them. r3o .As €o the second polnt

obsenved.; 31

1t 0,,.sâf@ to

intend the 4.ct

the Court

to

,..that sltuatlon mlght be thought to
faJ.]. v¡ithln the doctrÍne þ]nat, intent
may be a substltuÈe for performance J.n
the ease of a conûract made wl.thl.n theUnlted Statee; or Ít rnlght be thought
to fall withLn the doctrfne that a
statute sl.ouJ.d noÈ be interpreted to
co\rer acts abroad v¡hlch have no con-
sequênce hereu We shalL not choose
betr*een thøee al-ternatLves; but for
atngal¡aent we shall assume that the act
does noû cover agreemenÈs, ev@n though
fntended to affeet imports or exportsu
unless lts perfonmar¡ce is st¡.own actualJ.y
ûo have had some effect upo¡t theno..

The Judge maintained that where both conditLons

ldere satåsf,iede the situatlon f,ell wlthi¡r the ambj.t of the

declsions in Peqê€êc, 32 Thorr.r.r 33 and s¿sat"3& ldhllst

he conceded that Ln these latter caaes the defendanês had

sent agents into the United. StaÈes to perform part of ühe

agroemente neverttreless tre mainta{ned that an agent merely

representod an anlma.te means of executíng hls princJ.pal0e

3Oo Êgpee¿ fn. 25, at p" l+43" Judge Hand comnented
that a.Lmost any llmitaÈ1on of the supply of goods J.n
Europee fon exaurple¡ or South .Americar may have reper-
cusslons ln the United States 1f therø ís trade betç¡een
the two.

31 "

32"

33.

34"

Supra, fno 25s at pp" I+l+3-4r+4"

Eæ., fnu 17 
"

SupEe, fnn 2o-.

Êæ,, fno 23"



purposes, and, for ühe purposes of the Alcoa Case at

t)

least,
tre dld not differ from an inanlmate means rbesidese only
human agents can import and sell lngot,t35

'rLrusewlth this equatlon of effects transrnl-tted
extraterritorially and the presence of agents actually
wlthin the country, Judge Hand removed the jurisdlctionaL

obstacle 1n the path of the unlted states Department of
Justice in extending ühe application of united states anti-
trust J-aw beyond the shores of the unrted states ¡ln those

casea where foreígn acts of forelgn corporatfons caused

trarn wl-thin .A.merl-ca 
"

After this rationallzatíon of past cases, Judge Hand.

evLnced wtrat kras come to be termed the tRure of Arcour 136

Eoth agreeraents wouLd clearly have boen
unlanful, had they been made wJ-thin tt¡e
United States; and dt foJ-J-o¡vs from wtrat
hre have just saíd that boüh were unlaw-
ful, thougtr made abnoad¡ lf they were
lntended to affect ímponts and did affect
them...

Although Hand applied his rule onJ-y to agreernents

which were both íntended to and actually dld affect

American commerce (an important qualJ-ficatlon which his

crltics d.o not always acknowle¿s") ttre A.lcpjr case- has also

been said to support the proposition that intended irnpact

al-one may be sufficì-ent to give Jurisdiction, under the

35,

36"

Supra,

rbld,

fn" 25 t at p o l+41+ .

Emphasls added.
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antltrust lav¡se ovêï. acùs abroad by a foreign"r.36^ Thls

proposition, to which little r+eight 1s attached by the

wríter, rvould appear to emanate from the fact that whiJ.st

Hand Jo, on the particular fact slbuatlon before hlm, had

J.1ttle <tifflcuJ-ty i.n finding the neeessary lntent, he was

forced to admlt that the Government had failed to establlsh

an actual- restraint on import=.37 Nonmallye therefore,

thls would have ended the case; however, cafter the intent

to affect imports raras proved, the burden of proof sh1-fted

36a. lhat J-s, wtreûtrer or not a set of facts couLd be
assumod rtrlrene an agreenrent¡ vrlthout Inore, made outside the
torritorj-al J-fmits of the United States by non-natíonal-s
but intended to affect the American market, rvouLd be sub-
Ject to the Âmerican anti-trust J.awso 'fhere would appear
to krave been no case on thls partfcul-ar fact situation,
but authorlüy tras been gíven to ttre proposition by a
statement by Judge Hanseno onetime Uníted States Asslstant
Attorney-General- Ín ctrarge of the Ântitrust Divlsion of
the Department of Justlce, rvhoe in a speectr before the
Amerlcan I'fanage¡nent Associ-ation i-n 1957 stated that the
Deparüment considered þi:.at ttre Sherman Act extended to
those factual situations which tintend or trave a sub-
stantl-aL effectr upon the Àmerican r¿ark& (emphasis added)

cited by Graham, Antitrust Lars: 'lweed!,e4¡¿m y.
Tweedledee, 1 U.B"C.L.R. 354 at po 3t1-@31 " Never-
thelesse 1t 1s hlghly unlikeJ-y that Hansents statement was
lntended to mark a determLnatLon by the Antitrust Dlvisj-on
that its polfcy henceforth was not merely to reach
activities abroad lntended to affect United States com-
nerce regardless of their effects. Indeed, it should be
pointed out that Hansen aLso stated Department of Justice
policy along: somewh.at more tradj-tlonal- J.i-nes *- s€ê
Hansen, The Enforcement of the United States Antitrust
Lav¡s by the Department of Justice to Protect Freedom of
UnLted States Foreign Trade, tr 1 .A.B.A" Soction of Anti-
tnust, Law 75 (tg57\.

37, Supra, fno 25, at p. I+l+l+
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Since the evidence fadled. to show that
the carte.l-ts quota restríctions dld not affect Ímports,
the cartele and Llmited?s partlclpatl-on {n it, were found

unlawful-. Newerttreless¡ although decisive in this case,

such a shift in the burden of proof would not appear to
afford substantív9 grounds from r+hich to lnfer the afore-
sald proposltion relaÈin6: to the effect of lntended

lmpact alonen

Againe there is a certain anount of controversy
as to wheÉher Hand was confln{ng his conrments soJ-ely to
the actívities of non-nationa Lu.39 rt is true that he

Lndi-cated speclfícally that .A.lcoa could not be charged

with the activitLes of Alumínum Límited., and accorclingly

thls oplnJ-on prlma facie represents the furthest polnt of
any Anerican declslons ln that it relates soJ.ely to the

actions of non-natlonal corporations and j-s exclusively

concerned with cornmerc{al dealings taking place outside
the terrltoríal- boundaries of the Unltod States.4O

38. Supra, fn. 25t at pe t+44.

39" see, for exampJ-e¡ the contrastlng opinions of DeaneExtraterritorfal Effects of the united states Antitrust
Laws: .A.dvlsÍng the cl-ient, 11 A,B.A" section of Antitrust
Law 88 c at p" 91 (tgsz ) and Brev,¡ster, Extraterritoríal
Effects of the unlted states Antitrust Laws: An Appraisal,11 á'.8..4.. Sectfon of .A.ntf trust, Law 6J, at pn 6g (lgyZ).
40' subsequent cases have not involved the actl-ons of aforeign cornblnatlon al-one and thus Judge Hand r s opinionÍs the furthest that united. states courts have g:one intakl-ng jurisdlctlon to prosecute aliens for violation ofUnited States antj-trust larvs o
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Howevero lt is as v¡ell, in interpreting the cases to note

the speclal círeumstances, rr¡hieh to some extent col_our

the overtJ-y clear-cut nature of, Handgs judgment. Hhilst
Judge Hand chose to consid.er the canadian and Amerlcan

corporatLons invorved as separate entitles, it must be

recognlzed that the actions of Muminum Limited outside
the united states which affected the unl.ted states market

hlere certalnly not done without reference to the activities
and positíon of Alcoae lts affiliated company and the
largesü aluminum company in .ê.mericao Thís view is r€-

fnforced by the fact that in 1951 c Judge Knoxe Ín

formulating the final relief in the Alcoa caser4l d.ecreed

that the common stockholders of Alcoa and â.luminum

Llmlted would have to dívest themseLwes of the stock of
o¡re coupany or the otk¡enn

Despíte the varylng ínterpretatíons of the breadth
of Hand I s Judgment horsevere ttre fact remains that the
.A,lcoa cqse embodies ùhe most exteneive dlscussfon hither-
to of the extraterritoriar reach of tkre sherman act, and

indeed the formula of proved intent prus territorial_

effects fs wideJ.y regarded as representing the high water-
mark of Jurísdiction fn these cases " Ân analysJ-s of the

case law subsequent to 4.mericq¡r Banqng clearly indicates

tlre manner in r¿hich the terrltorial prínciple of jurtr-s-

dietlonr orlginarly so clearly expounded. by Justice Holmes¡

l+1, 91 Fu Supp. 333 (s"o.Nolu 195o) 
"
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had beoome lnadequate for the dlsposítj.on of later cases

involving facts so complex that an lndlvidual acü had

meanfng only 1n relation to an entire lnternational

arrangementn Consequenúly, the Courts began to focus

their attentÍon on the extent to whích restraints affected.

Unlted States coromerce, rather than upon fortuitous racts t

or eeventst wtrich happened to take place wlthin American

temitori-al J-lnits; tt r.ras ln this manner that the terrl-

torial prlnciple of jurisdictíon r.¡as replaced by that

r¿hich Jennings has termed ea startlLng projection of the

objectj-ve test of territoriality'r42 a concept whlch wl.t].

be discussed Ín detail in the Chapter follorrlng"

The Alcoa_ te€e gave rrelr lmpetus as wel-l as ne?¡

d.írectíon to the antitrust prosocutionso In lJni-ted Sta.tes

ve Ng-Ë.-!-q¡g!-Lgad compaï¡l¡-e 
l+3 

f or exampJ-e, American and

foreígn compantr-es were found to have restrained worLd êom-

nrerce j.n tj-tanlum plgments througtr partÍcipatlon 1n a so-

called l-nternatLonal cartel, In answer to the defend.antes

argument that the Court was without Jurisdiction to con-

sLder conduct abroad on the part of foreign corporatlons,

the majority declarecl that rthe obJect of the goverxr.aentîs

attack is a conspiracy in the Unlted States affectlng

American commercer by acts done in the Unj-ted States as

42. Jennings, Extratorrltorial Jurlsdictlon and the
United States Antltrust Larss t 33 B.Y.B.I.L. 1461 at
po 165 (tg5Z) 

"

l+3. 332 U.S, 319c 67 Supo Ct" 16lt+o 91 L.Ed. 2c.77 (tgt+Z)"
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well as abroad, 4b and, therefore, the Sherman Act couLcl

reach the activitY ín questlon' Brewster has stated that

as a result of thls case e ft became clear that cartel

particlpatlon v¡hich explicltly governed United States im-

ports or exports was thereafter vulnerable even if imports

or domestic production were not proved to be seriously

curbed or extortionately pnic.d' u45

lvloreover, in @v._ Timken Roller Bearíng

coro*rryr46 røhere the goverrunent attacked agreements be-

tween TJ-mlcene a domestic corporatione and its two foreígn

subsidíaries, guaranteeing to each exeluslve territorles

for ttre manufacture and sale of tapered roller bearings,

the Count found that îttre fact that the carteJ- arrangements

Brere made on foreign soil did not relieve defendant from

responsibillty.'u47 for ttrese arrangements thad a direet

and influencing affect otx trade Ln tapered bearings be-

tween the United States and fore5.gn countríe".'48

The restraint of United States imports

and the exclus{on of competitors in support of

monopoly 1s illustrated by the case of Uníted

or exports

a domestl-c

States v.

4l+.

45"

u6"
34t

47"

I+8.

fu.pra¡ fno 43g at po 525"

Brewster, g.B.pI3¡ fno X 1, at

83 F. supp " 28t+ (¡¡"oo ohlo 1

U.S. 593c 71 Sup" Ct. 971¡ 95

83 F. Supp" 284c at po 3O9"

rbld.

po 28"

9Lr9) u modifiecl on appeal,
L.Ed " 1199 (t95t) 

"
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General Ðlectric Co*p.tyr49 sometimes roferred to as the
?rncandplcent-Lampr case. Here, a Distrlct court found

that an arrangement made abroad betwoen foreign nationars,

fn whÍch arrangement Arnerlcan companies participatecl but

fn whlch also the Unitod States market was expressly

excluded from the operative provisionso rdeleteriously

aff,ectedî and raborted'50 competition in the American

domestfc market, and. was therefore subject to thelr jurls-

dlction. Shey impliedly rejected a plea by one of the

foreJ-gn defendants, the Dutch company of philips, that
fthe court shourd selze thl-s opporÈunity to announee the

rule that forelg:n corporatLons Like Philíps engaged J-n

busÍness abroad may enter into agreements among themselves

or with Âmerican corporatíons or lndivlduals freeJ.y and

viithout fear of antitrust suits here¡ so long as what they

do ls not done wilfully to restraj-n united states trad.e

and does not have a direct and. substanùial restraining

effect upon Lt.,51 ft was unsuccessfulJ.y clairued by

Philíps that !a different test must be applted when con-

siderlng the legalíty of acts of foreign corporations

whose a.ctÍvities are wholly abroad, and a fortior:L if such

acts are done abroad and if Anerlcans are involved . u52

The CounÊ answered this pJ-ea by saying that phillps knew

49,
115

50"

57,

supp.
835 (

Supp.

at Þo

82 F,
Fu Suppo

82 F.

IH.,

7 53 (D.N.J" lgl+g) ; f inal decree,
D.N.Jo 19fi).

753t at po 891.

Bgo. 52" rbid.
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or ehould have krrornr52t these actiwftfes !îrone sa substan-

tLal contnibution to the scheme wtrereby the domlnatl_on of

General Electric over the unfted states market of incan-

descent lamps would be perpetuated and competltion

thwartod " u53

FolJ.owíng on thLs casee Judge Ryan in Unlted States
'\¡o ïmperial CÌremlcal ïndustries (r,c,r. ) r54 a case which

wiL]. be elose.Ly examÍned in a subsequent chapterr 55 d.eemed.

the J.aw to be îcrystal cleari a. conspJ_nacy to divfde

terrítorles, rvtrlctr affeets Amerl-carl cornmerce, víoLates the

Sherman Act"u56

$fornentarlJ-y, *n 1956, lt appeared. th,at, the Amerícan

Courts b/ere turnlng away from the more extreme c1alme to

extraterrltorial Jurísdiction. trn nefuslng a remedy

agaJ-nst a. Canadian company for al-J.eg,ed infringement of the

JZa. Thus, it appears that 0fntentt as used l-n Hand0s
forrnuJ.a wae not lnterpreted to mean the specifLc intenÈ to
accomplistr the nesult of monopoly or restralnt of trade"
From ttre use of Èhis phrase it r¿ould seem that the element
of l.ntent is establÍehed lf the actor shor¡ld have known
that lts conduct would h.ave the forbldden effects and the
conduct ltself was deLiberaüeo This objective test of
lntent is 1n accordance wlth the principJ-o J.aid do¡øn in
S.1B(U) (ilf) of the Restatementn Second, Foreign Relations
Law of the Unlted. States (lg6S), ínfna, Chapter IIo po 76,
and consequently pertraps the exclusions and reservation
by Judge Hand in 4.1coa which were cast in terms of
sintentr possess onJ-y 1j-mited signlficanceo

53. Suprao fnn 5Oc at p, 891 
"

54, loo F. supp " SoU (s"onNoYo 1951) i fi-nal- decree,
1A5 F. Supp, 215 (S,O.N.Y" 1952).

55, See Chapter trIIe infra, PP. 131-38.

56" XOO F" Supp. 5ol+r at po 592.
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Âmerican plaintlff,s I canadian trademark, even though the

'offence might be sald to trave affected. Amerlcan commerce,

'the Dístri-ct court of the southern Dístrl-ct of Ner.¡ york

stated dn YaryLlLy-Ealr Mil1s v." Ts Eatqq Compan_y Ltd. c57 elde

1n this country undoubtedJ-y r*ould be outraged if Amerlcan

compandee havlng branches ín foreign J-ands were faced .rslth

the possibilJ.ty that the courts of al-l ttrese Lands v¡ould

assume jurisdiction to determíne the righüs of the Amerlcan

conpany in its homeland to trademarkso copy-rlgtrtse or
patents granted or registered under the laws of the united

States o '58 However, such a relatlvely restrl-cted víew

vls-å-wis extraterritorÍaL Jurisclictlon was not follov¡ed
\9 

arain the case of United States v" Holophane Cor- Incn_r,

57 . 133 F" supp . 52? (s "o"N"y. 1955) ; affirmed., p3t+ F.
2d, 63? (ena Cir. 1gj6) " Cerriorarj_ åenied c 352 it.s. gT1
(tg56) " The íssue ln this case was whetk¡.er a Fed.eral
court strould entertafn an action broug.ht by an American
cor"poratíon agaÍnst a Canadian conporatlon holcling
canadlan trademarks rvhen the plaJ-ntlff had not appealed.
from an adminístratÍve deni-al, basecl on defend.antrs pre-
existlng nlghtsr of lts appllcatÍon for a canadian trade-
marko The Dlstrict court entered judgment dísmlsslng'
the compJ.aint for lack of fed.enal jurlsd.íction, The
court of Appeals held that the complaint did not state
a oause of action arisi-ng under the lav¡s of the united
states, slnce the relevant prowision of the Lanham Trad.e-
mark Act (s" 32(1)) dld 4ot grant jurisdlction to review
the acts of CanadLan authorltieso Accordingly, the
Court held that claims arfsing Ln Canada rt¡ere properJ_y,
dlsralesed, but jurisclictlon should have been retained
over claims basod on sales made to the United. States"
Affirmed as modi-fÍed.

58, 133 F, Supp, 522e

59" 119 Fo Supp. 11,+
by 1954 Trade Caso paro
per guriam, in part by
9O3¡ 77 Sup" Ctn 144, '¡

at po 528"

(s.u. ohfo 1954) ^"67r6Tg (s"p" otrlo
an equally divided

L"Ed " 2d 114 (lgsø

supplemented
t954\; afflrmed
Court , 352 U. S.
).
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actlon brought to prevent and restrain the defendant

company from enga6'J-ng 1n an a].legedJ-y unlawfur combln-

atlon and consplracy and. from being a party to contracts

allegedly in nestraint of interstate and forefgn trade and

oom¡uerce in wloratlon of section 1 of the sher¡nan .É\ct.

The Dlstrict court had orderecr Holophane to terulinate its
excrusíve llconsJ-ng and marketing agreements wíth Brftlsh
and Frenclr corporations and moreover to use reasonabre

efforüs to promote the sale and d,istrlbutlon of íts proe

ducts Ln foneågn mark"tu.6o ïn this case the 1núer-
natlonal- law concerning ûhe Liuolts of extraterrltorial
jurlsdictlon r*as strenuousry argued for the appellants;

these arguments found no favour, however, before the

supreme court, r*hích af,flrmed the Distrlct courtrs orders
{n a ernemorandum of afflrmatlon. t

ït Ls sJ.gnificant that the speciflc recomrnendatlons

of the Attorney-Generalrs National mittee to Study the
Antitrust L^*u6t in connecÉ{on rslth extraterrltorial

60. The supreme court upheJ-d thls contested provlsion by
vi-rtue of a four to four decislono .A.s a result, H.olo-
phane was requl-recl to adopt ne$r foreign trademarks, carry
adequate stock bearlng ttrese trad.emarks to cornpete in
forelgn terrltorl-es with its co-consp{rators, offer these
products at prlces cornparable wlth its dourestic prices,
f111 orclers f,rom these areas, and publioize that ít was
oompetlng with its oo-corlspirators, all ln violation of
the unlar+ful carteJ- agreemento Drafted fn the light of
ï,curo e tlee decroe did not require Holophane to J-nfrJ-nge
the valid foreign patent and trademark rights of lts co*
consplrators o

61 " Supra, fno 2"



3Z

Jurlsdl-ctione closery folloiv the JudJ-ci-al guicteJ-ines as

evl-ncecl in .A,1coa and subsequent auu"" 16'
,Ihe cases suggest guldee this Comm:!-ttee
deems important to assure that the Sh.erman
Act remalns rvithl_n its congresslonally
lntended application to persons and
actiwLtles abroado We feel that tlne
Sherman Act applles only to those arrange-
ments betrr¡een Americans alone¡ of ín
concert wíth fore5.gn firms, which have
such substantlal antl-competitLwe effects
on this countryrs etrade or commercoooo
r+rlth forel-gn nationsr as to oonsúitute
unreasonable restrafntso Where a
Unfted States Court holc1s a contract
between arr American and a foreign com-
pany lJ-J.egal uncler our antitrust laws,
and the foreÍgn party attempts to enforce
that contract under forelgn lar+, Unlted
States agencíese including the State
Departments should endeavour to protect
the United Statee partyo

Itie believe that conspínacies beûween
foreign competitors al.one strould come
wittrin the Sherman Act only where they
are lntended tor a.nd actually doe
result in substantial anti--competitlve
effects on our forelgn commerce" Theeinternatlonal- complJ-cations lJ_kely to
arise r from any contrary view convince
rls r as they dld ttre Court 1n Alcoatthat Congress certalnly did ãã:E-Tnten¿
the Act to cover such arrangement.s when
they havs no resürlctJ.ve purpose and.
effect on our conunerceo o

Thuse the guÍ.deli-nes proposed in the 1g5S Report

emptrasrze effects on Alnerl-can trade and. gave rro import-

arrce to the locatlon of the conduct producing the for-

bfdden effect. This princlple continued to be applJ.ed in

the post-1955 cases, In a recent Supreme Court case,

62" Supra, fno 2, at ppo 76*77 "
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Contlnontal Ore Company w" @_ Çqrbon

corporationr63 tr'e court treld that the sherman Act could

be applled to an alleged consplracy t,o monopolize trade in

vanadlum that Ínvol-ved a.rL excluslon of plalntiff from the

Canadian market by a Canadlan subsldiary of an .American

concern acting under canadian wartíme regulatioras o The

court¡ rejecting defendantrs reliance upon Amerlcan Banana,

stated that 0a conspiracy to monopolize or restraln the

domestÍc or foreíg:n commerce of the united. states is not

outsfd.e the reach of the sherman Act just because part of
the conduct conplaJ-ned. of occurs 1n foreign countries , 16lr

the amended fl-na]- judgrnent ln Uníted States vs ?he

g'osau65 in {ts substantive provfeions, once more

represents an assertion of jurlsdicù{on to control_ the

actLvitles of f,oreígn enterprises, and, thelr arrang,ements

with foreígn third partles, even if occurrlng outside the

unlted states¡ ff they affect the domestic or foreign

commerce of the unlted stateso Here l-t was held that

four united states manufacturers and five srsiss concerns,

includ.ing êwo Sv¡{ss trade assocLatj'onse vlolated. section

1 of the Sherman Act and the i,Iil_son Tarlff Acto The

court found defendants had conspired to restraÍn the

63, 37O U"S. 690, g2 Sup, Cto 1l+o4, g L"Ðd o 2d. 777
(r962) 

"

6l+" Ibid. t at p" 7o4.

65. 1963 Trade Caso pâFo 7oe6oo (s.onN.y " 1)62); order
moctified, 1965 Trad.e Casn pãr.o T1c35Z (S"o"N,yo 1965\ 

"

watcþmakers of $r+ltzerland. fnfonmation contre rncorr:or*
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manufacturee sa1e, importatÍone exportatlon and dlstri-

butlon of r¿atehes and watch parts 1n the United States.

?he Court found that tCollectLve Conventlonst or indus-

try-wide agreer¡ents r{ere entered into for the purpose of

preventi-n8 the development of corupetltlve watch industries

1n the united states and countries other than srvitzerland.

'Ihese lncl-ucled agreements not to export watctr parts from

SwJ-tzerland except under restrlctions, and not to furnj-sh

watch-making machinery or technicaL asslstance outsÍde

Swítzerland, The United. States Court would, ttrereforee

exerclse Jurisdictíon over these acts, because of Èheir
çsubstantj-al and material effect upon our foreign and

domestlc .or*"r".'66 and becauee tthe restrietions of tne

Conwentlon have obvlously had a cr{ppJ-ing effect J-n thts

country, and was so i-ntended. o167

Lastly, in thls connectÍ-one the very recent caee of

Zenith Radio Companv v. H"zelt-lne R*rea€.c o_E"teAr68

should be notedo Here the Supreme Court afflrmed the

lower court r g hold.Íng' of J.lleg aLLtyíg in the participaÈion

by a united states company (uazeltlne) ln a foreJ-gn patent

pool wtrich was deslgned fore and had the effect of,

66 " 1963
Contlnenta-L

Trade Caso pêFo 7oe600¡ at 77 rl+57 e cíting
_s_qp-Í'gr fnn 6l 

"
One,

67" Ibid,

68" 395 It.So 1oo, 89 gupo ctu
(tgeg) 

"

69 " z3g î. supp " 51 (N"n " rlJ..

1562t 23 L"Ed. 2d 129

1965\,
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prewenting United States exports of radío and. 'f "V. sets to

Cutad."70 Hhi]-e pools in the Unlted Kingctom and Australla

were also involvecir it was heJ.d that factors other ttran the

pools prevented export to these counüries. The argrrmenù

was again rejected that agreements made in other countries

between Amerlcan eoncerns and foreign concerng rùere

governed solely by foreign law and not the strerman Actn

In the lower Court lt was stated emphatically thatzTl

It is rveLl established that a conspira.cy
to restrain the domestlc or foreign com-
merce of the United States to retrlch any
Á.merlcan oompany ls a. panty violates the
Sherman Act imespectfve of the fact that
the conduct complained of occurs 1n whole
or 1n part in foneign countríes.

The Eftect_ of Forelen La'o¡

Fiowever, wh.fJ.st the basic jurisd.ictÍonal ruJ-e in

thls sphere ls that the unÍtecl States courts have juris-

díction over acts and agreernents, even though made abroad,

rr¡hl-ch directly and substantialJ.y affect the foreign

commeroe of the uni-ted states rT',^ this does not mean that

7 O, S.efA, fnn 68 , at p e 1 18,
stated that the Court of Âppealse
1967), had. erred. in settfng aside
decísfon with respect to the fact

71" Supra, fn, 69, at po 78.

The Supreme Court
388 F. 2d, 25 (Ztt Cir.
the District Courtrs
of damage fn Canada.

| 1a." An additl-onal consideration vis-å*vls the applic-
abllity of the antl-trust larus to fo@n actj-vlties 1s the
posslbiliùy that even where there are n.o effects, horuewer
slight¡ or United States foreign commerce, the forelgn
activity may be deemed to violate the sherman .A.ct beca.use
of effect on lnterstat-e comrnerce rvithln the Uníted.
States -- sêe dictum In Uniteci States vo I'linnesota l"linlns
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the Depantment of Just{ce wlll always push this rur-e to

lts outermost llmlts" rn testj-mony before a senate st¡b-

Co¡rrnlttee on Antitrust and Monopoly, fn 1967, Asslstant

Attorney-Gerreral lurnen admlûted that too broad an

appllcatlon of the rul_e mJ_ghÈ ra.ise a senio¡ls risk of

creatln8' co¡rfll-ets wlth foreign l-ar¿s and forelgn econom{e

lnterest ui72 in other words, the courts have been co¡l-

oerned with canrydn6: out the oft-stated j.ntent of Congress

to protect United States foreJ.gn eommerce from fnter-

natlonaL canûel-s and nnonopolles, and at the same tl¡no wf th

not infrlnglng' the sovenelgnûy of, othen nations r+hose

trade may be affected.

ït would seen approprlaêe at thl-s stage, therefore,

bn{efly to deffne the llmlts of the fmrnunÍ.ty accorded by

the UníÈed States courts to foneign acts v¡Lrlch have been

performed under the aeg:ls of foneJ.gn lawo

Such lnmuníty Ls rnore generalJ-y referred, to as the
sforeig:n sovereigntye exceptfon to the antitrust laws,

ande as Fugate cornment 
"r73 thi-s phnase may be more

qqd Ma¡¡!Ãla_ct@e 92 F, Supp. 9l+7 (Ð"M."u. 1950) s

ffiti conlrne¡rt thereone see Dean, srrp€er fn, 39 c

aÉ pp, 92-93 ar..d, Gra.hame E!¿prar fno 36ao at po 356,

72" Cfted 1n The Repont of the Comrnittee on the Extra-
territorlal .ê,ppLicatlon of Restrlctlve Trade Leglslatlon
of the l¡rtercraúlonal Lav¿ Associatlo¡1, Buenos .A.ires
Conferencee 1968., at po 16.

73, Fugate, AnÉltnust Jurlsdfctj-on and ForeJ-gn
Soverelå¡rty¡ I+9 Va. L,R, 925 s at p. 932 ( t ggl) .
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appropriate bhan that of rforeign 1awt, sj-nce one

prínclple which may be clearly dfscerned fron¡ the cases

ís that aots and agreements abroad may be part of an

fllegaJ- conspiracy under the antitrust raws even though

they are larvfulT3a that is, permissl-ble -- in a foreign
country, I{e notes thaú perhaps the most apposlte
questlon in thj-s context is whose acts are the subject of

7hi-nqulry"' ff Èhe acts are those of a forei-gn governrnent

within Íts or4'n jurísdietione then the exception Ls

applicable' Againe if, through its laws, regulations or
ordorse the foreígn government requires private parties

to perform óhe anticompetltÍve actse the sÍtuatíon is the

same" on the other handr íf the aets wlrlch are subject

to the scrutiny of the court are de fa.ct_q. those of private

parti.es hJ-dLng behfnd the oloak of foreign lar,r, the courts

w111 seelc to attaoh J-åability,

Reference to the aforementioned case. la¡u cJ-oarly

111-ustrates the application of these basic prlnciplesu

rt was heJ-de for exampJ-e¡ Ín American BananarT5 tleat, the

sherman Act d.oes not apply to acts ín a. foreign country

73a" In other r+ordse mere authorization standlng al-one
is no defence to a charge of wiolation of the Sherman
Á.ct see, for exampleu United States w" A¡nerlcan 'lobacco
Companvr SpE¡ fno 15 and the comments followíng re
Co-ntlnenta-l- Ore- and Srsiss_Eatohmakerse infra¡ pp. 39-41.

74" Fugate¡ gllp.Eê¡ fno 73¡ at po 932" See also 1n thls
connectlon Fugater Ântltrust Law and rnternatlonar rradee
1959 Uo of Illlnols L"Fo 387.

7 5 " Sup4a r fno '12 
"
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dlrected by tb.e

.Ameriean Banana

forej.gn sowerel gr.,7 5u The Court in

descri.bed the sltuation in the foJ.J-owlng.

b*r^" 17 
6

The substance of the complaint ís ttrat,
the plantation being rtrithln the d"e
facto jurisdlctLon of Costa Htcaftnat
stafe took and keeps possessíon of J.t by
vlrtue of fts sovereign powero.

rt rJas clear, ttrerefor@, tlnat the oourt consÈrued the

aots to be, noÈ ttrose of the defendant, but ttrose of the

Costa Rlcan Governm .nt, .7 6u

some nodiflcatlon of thl-s doctrlne was made in ths
si.-sal- c-asgo77 whero the courÈ upheld a complafnt alleglng

that as part of a consplracy affect-tn€: Unl-ted Sûates

foreign trader the parties had obtalned dlscrimlnatory

J-egi.slatíon 1n a foreJ-gn countryo TLrus ¡ lf prÍvate

parties use laws or regulatlons of a foreÍgn gowernment

75a' Thls case ls today cited soleJ-y as auttrority for
thie proposítlon -- Ínfta, fno 14 -- much to the angrrietr
of the territorialist schooJ- of thought, wtro mafntain
that thaÉ pant of the decislo¡r merely r@súatj-ng a r.¡ell-
establlshed princlple has been given great lustre, whiJ.st
the rwater r s edge t conments of Holmes, Jo , r¡¡hlch
orÍginally made ÂrnerÍcan Ðgq-ana a ruling case have faded
from vLeri¡; 'rf ffier to say that a cleoision
tras been glossed, the  merfcan Banana case ls a shining
exampler -- s€ê Baggetto The Gloss on American Banana,
5 A"B"Ao Sectlon of fnternational and ComparaËiwe Law
Bulletin 14 (t96O)u See also, Chapter Ilrl.nfra¡ppo B1-87,
for an exposítion of the territorialistsr theorj-eso

7 6. Slprq, fno 12, at p o 3,j7 .

l6a. whilst j-t was alleged that the defendant influenoed
the actlon, thls alone was not deemod by the Court to be
suff1-cfent for antitrust liab1líty. Fcr furüher
{nformatlor¡. on this polnte s@ê lnfra, fn" 87 "

77 . Sup-Ee, fn, 23 
"
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to impJ-ement or perpetuate a conspiracy to restraj_n or

monopolíze United States trade, suclr 1aws and reg.ulations

v¡iJ.l not constlüute a good defence to proaecutJ-on" The

Court statu¿,78

The United States complai.n of a violation
of thefr laws wlthfn their own terrJ-tory
by parties subject Ëo thelr jurisdlction,
not merely of somethlng done by another
governnent at the lnstigatlon of priwate
partles 

"

T\øo further cases *- Continental Ore and Swfss

I{atch¡nake-rs- -- provlde classic exampJ-es of situations

where a court has found a substantlal effect upon Ijni.ted

states conmercee alttrough the parti-es have acted, to some

extento within the framev¡ork of the laws and policíes of

foreign nations. Yet neither of these oa,ses may be

deemed contrary to the ÉforeLgn sovereíg.ntyt exception,

for in neither of ttrose cases dict the foreign gowernnrent

command v¡hat wac doneo
170

In Co_ntí.nqntal Orer'' the point at lssue was the

wartime energency deregation by the canadian Governnent

to a large Canadian corporation of the discretionary

agency por{er to purchase and al.locate to Canadian

lndustnles aJ.J. vanadlum producös whlch they required..

tloweveru ln condemning the monopolfstic plane the court

sal-d that the canadian companyes díscriminatory prrrchases,

whíJ-e 0penmlttedr by Canadian lawe \{ere not in any way

78" Supra¡ fno 23s at po 276. 79, Supra, fno 63.
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rcorupelledt by it. Justice t{hite, in speaking for a

unani-mous courte found sisal8o to be a strong analo6:yo

He concl-uded. thaÉ :81

oo.Âs in Sisal, the oonspiracy was lald
fn the Unlted StaÈes, was effectuated
both here and abroad, and respondents
are not fnsulated by the fact that their
conspiracy lnvolwed sorae acts by the
a6ent of a forelgn government"

Aoc'ordingll¡ there rsas no lmpedlment fn the enforcement

of the antitrust f.arøso HowevêFe the court \#as careful

to say that the pla1-nti.ff dicl not questlon the vali.dity

of any actlon taken by the Canadian Government or of its

Metals ConûrolJ-er, findJ.ng no lndlcatíon that the

Controll-er or any other government of,fÍcial- sapproved or

would have approved of jofnt efforts to monopolize the

product{on and sale of vanadium or dLrected that purc?rases

from Conüinental be stopped"'82 And the Court noted ín

passfng: that mand.atory foreign regulatíons ruould have

furnished. a defence to acts i-n C.rr.dao83'

This latter prlnciple rüas ne-affir¡ned Ln Swfss

trtratctrmak""" n 
84 The defendants 1n thís case took the

posftlon that the agreements in question l{ere entered lnto

and took effect in Sr,¡itzerlande wex.ê in accordance wíth

Swiss larvu and ttrerefore lay beyond the reach of United

States laruo They furth.en contended that the actfons w-ere

ttrose of the Sw{ss Governmertto

Bo"

82"

Supgê¡ fno

rbldu 83"

23. 81. Sup.ra, fnu 63, at po 706,

Jb1.d, y at pu 7O7" Bt+" Suprae fno 65.
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The Court rejected botir arguments, saylng tbat

foreign law, in order to constftute a justification, must

be mandatory and not menely auttrorized the Court

staúed:85

ïf , of coìrrsee the defendant t s actlwi.ties
had been EequÍreq by Svrlss J-aw, thls court
could ¿n¿ee¿-Aããothingu An American
court would trave under such clrcumstances
r1o rfght to condemn tlre governmental
acti-vlty of another sovereig.n naüion"

The Court found that whilst certain parts of the

arrangements in Swíss WalLe4rnekeqs were known to be

permltted, on everr indeed encouragecl by, the Swj-ss

Government, etlre defendants {n the case had bullt an

elaborate scheme usíng the Swlss Government I s perrnission

as a foundatlon. rS5a Accord.j.ngly¡ tlrerefore, in the

absence of specific foreign lega1 requirements, the

United States court fe].t abl-e to exercise exüraterrftor{al

JurJ.sdiction over the foreign acts and contracts 1n
86questlon. -

85" suJ¡rae fno 65, at pãr.o 77el+56-57" Ðmphasfs added.

B5a. Fugate ¡ €!p.E¡ fno 7 3, at p " 933 "

86. The Court stated: ¡ft is clear that these private
agreements Ìdere then recognÍzed as facts of economlc and
lndustrlal ]-ffe by that natlonre governnento Neverthe-
Less, the fact that the Sv¡Iss Gowernment mayg as a
procedural ¡natter, approve of the effects of this private
activity cannot convert r¿hat 1s essentially a vulnerabLe
private oonspi:cacy intc an unassailable system resuJ-tl"ng
from foreign gov€rnmental manclate. In ttre absence of
dl-{ect for'-ej-gn governmental ection cornpelling È_he
defenclantsr activltLes, a Uníted States Court may
exercfso its jurisdictfon as to aets and oontracts abroad,
{f, as ín the case at bar, such acts and contracts have
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Thus¡ 1t is clear from dLcta in the cases that the
¡foreign soverel6ntye exception to the applicatfon of tL:.e

antltrust raws enuncl-ated in Amerlcan Banana 1s strictly

Limfted Èo activltles ln anottrer country actuaJ-ry rec¡uÍred

by the laws of that country" Thus¡ lf a foreign

g'overnment does not regard free competltíon as a desíred

obJectdve, it oan issue orders requiring the courm{ssion of

non-conpetitlve acts wlthln lts jurisdÍctíon, and ttrose

acting ln confornJ.ty w111 not be held answerable in the

Unitecl States courts " But the forei-gn government must

command there must be dj.rect partJ.clpation by the

govennment 1n the non-corupetltfve cotduct.87

a substantlal and materåal effect upon our foreign and
domestLc commerce, e (emphasis added). 4Þ¿¿.

87 " .A.n anclllary question i-s whether a defendant
vlolates the antltrust laws 1f engagíng in activities
designed to persuade a forefgn government to adopt a
poJ.icy or take actlon conflieting wlth the AmerLcan antl-
trust lar+s or the decree of an Amerícarr Court, The
Supreme Court ín SJsql heJ-d that the mere fact that
defendants obËa1ned díserimlnatory legJ-slatlon 1n a
forelgn country and were alded by 1t r+ould not justify
their private acts to restrain foreign commerce -- süÞÍ.âe
fn. 23, "tm Ë3SEÅ was spectiicatly "pprov.ã-fil'Contl"nenta]- Oger ín which 1t ü¡as ernphaslsed that the
defendants rvere engaged in pr:L\rg¡Le__qommerclal actíwi-tv,
rf,.o element of which was seeking to procure the passage
or enforcement of laws -- supra-, fn. 63r at p. 7OT,
Note on the other hand that dlcta of the Supreme Court
Ln the Noerr *Case -- llastern lì"R. Pres,ídents Conferenge
vu Negqr }iotor Freight-. Inc. , 365 U"S. 127 s at pc l38
(r96Tf -- ur"gests that J.t r,¡ould be perfecity prop.t for
a would-be consplraûor or monopolist to petltion the
foreign state for legislative actlon; 1.e., as long: as
1t is the foreign state which commands the acts outside
the United Statese the exemption attacheso No cases
trave been docj-ded on thls specifJ-c polntr although a
provlsJ.on 1n the decree in Swiss Watchmakers, which vras
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United States commentators are always quJ-ck to

pol-nt out tha.t wtrere the lar¿s of a forelgn country do

have positive requirementse ttre UnÍted. States courts have

been very sensltlve to the effect of these lav¡s, and that

ttre courts Lrave repeatedly emphasj-zed that they rv1lJ" take

due account of foreign soverelgnty. á'nd even ín those

cases where the Uníted States has asserted auttrority to

deal- with foreign business conduct under the J-awe tt¡e

courts have exercised úhe traditional concept of comlty

and have consLdered cJ.ai-ms of lnfrlngement of foreign

soverel-gnty as a bas{s for refra{nlng: from exercising

por{er under the law or for modífyÍng the exercise of that

power to reduce conflict="8t Paradoxícally, ln vlew of

ttre baslc aims of the dmerican antitrust J.eglsJ'atlon, lt

rr¡ouLd. seen that the greaten the extent that a foreign

restríctive practlce arlses from state ownershlp or

controle there 1s llttle or I1o liabllity unden the anti-

trust laws, rvhile the greater the private ínítiative

Ínvolvod the greaten the d.tg"".89

contal-ned in the flnal amended decreo, stated that nothlng
in the aforesal-d d.ecree r^¡ould prohlblt any defendant from
sadvocating the enactment of laws, decrees or regulations
or urgf-ng upon any Svriss Gowernment body, department¡ oF
ag:ency or officj-al ttro taklng of a,l"-y official aetlonr o-
1965 Trade Cas, pâFe 80e491-92.

88" For examplee the judlclous u.se of esaving cJ.ausêsî¡
Chapter rrr, infrá, ?p. 143-46.

89" Oliver, The lìange of Effeot of the AntiÛrusü Laws
of the Unlted States, Report of the llst Conference of
the IuL.Ao e 'Iokyo X96l+, 511, at po 525" With regard to
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on the basis of tlre foreg'oin6' discussi.on thereforeu

It may safely be stated that sowerel-gn acts and requf-re-

mønts of foreígn J.aw within a foreign country will usually
constitute e;rL exceptlon to the application of Arnerícan

antitrust laws to acts abroad. At the same time, lt is
worth notLng' th.at rÌo case fn this area has held. that the
unfted states courts ,are deprivecl of jurlsd.iction mere'ly

because a defendant may be requlred by a foreign court to
perform an agreement alleged to have wÍolated. the ant{-

trust lat¡su TLre Court rrril-l genera]-ly assume Jurisdictlon
1n such a case, and any inoonslstent denand.s trnposed. upoÌr

a defendant will be consídered ín dotermfnlng what rell.ef,
if any, should be orderedo In S¡¡:-l-ss l{atch¡lahersr9O fot
exanrpler ttre court rejected the defendantrs arg.urnent that
1t 'was wlthout jurisdlctíon because a judgment wouLd

i.mplnge on the sovereignty of the swiss confeder.tio"rc9l

ALI these claims are entlrely premature,
and presuppose that thls eourt lntends
to permít the Lssuance of a d.ecree of
wide scope whlch r*ould have such a drastio
effect, Suoh a. presupposi.tion is
erroneous.

The preelse nature of the requlrement 1n q.uestion v¡hich

would cause the Amerícan courts to refuse juriscliction

sovereig'n immunlty for state tradíng in this contexte see
also Barnarcl, Extraterritorl.allty and Anùitrust Lars in
the United States, IoC.L"Q. Supplementa-ry publicatlon
Noo 6.t 95, at po t05 (lg6l).

90. Suprq, fno 65. 91. Êgprg, fn" 65, at paFo 77 ,452 ,
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lnstead of hearing the casea and. perhaps giving effect to
the foreign law by flnding no vlolatl_on of American rar,s

or by moderating the rellef granted., has not been erearly
evlnced 1n the cas@.J-aÌso 3, oluee however, to the speolflo
meanfng of the rçord may be founcl in the swiss watctrmakers

opinlon where Èhe test is said to be ¡dÍrect foreígn
d

governrnental actlon compelling the defendants
a2activities o o'

rt has been ur6'ed by Brew"t""rg3 among othens, that
eubJect-matter Jurlscllction should be refused at the outset
because the mere examination of the raws or acts of a

foreig:n state, with a vlew to holding acts required thereby
lJ-legar under united states Lawo fndicates dlsrespect for

the lega1 system of the foreign state with a consequent

worsenl-ng of relations between f tse]-f and. the Uni.ted. States.
on the other hande the Restatement talces the postr tion that
a state ís never deprlved of jurisdiction with respecû to
particular conduct or persons so1ely beca.use the J-aw of
anottrer state would subject such person to lnconsistent

de*.rr.d""94 Ttrus¡ âe embodíed in the Restatement ,

92'

93,

Supra, f,no 65e at paro ZZ ,457 "

Bnewste¡"o suÞEê.¡ fn. 3 s at Þp. 298, 3O3t 306"

94" Restatenent, Second., Foreign Relatlons Law of the
Unlted States ( 1 965), so lg(l) z tA State havlng' jurís-
dlctlon to prescribe or enforce a rule of law 1s not
preeluded from exercislng its jurlsdictÍon solely because
suctr exercise requlres a person to engage J-n corrcluct
subJeeting him to ll"abillty under the J-aw of another
state traving jurisdl-ctlon r*Íth respect to that cond.uct. c



46

fnternatlonal Law ls seen as not including a general-

ru].e that a state havlng a baee of legisl-ative jurisdlctlon

that lnternatlonal law recognizes is required to abstaLn

from lts exorcise because another state aJ-so has a legal-

competence to leg1s1ate.95

The C.hapter folJ-owing r,ri11 accordingly survey the

exlsfing internatíonal 1aw jurisdlctlonal concepts and.

{J-lustrate the manner ln rshLch such a recognized

jurisdfct{onar basis has been utilized. by the united states

courts fn a. volume of case*f-aw.-vrhlchrl-n Nebolsiners word-s,

thas been ln a state of Jungle gnowÈhs96 sínce the case

of American Banana.

95" 'fhis statement fol]-ows from the fact that inter-
natfonal lawo in the eyes of tlee Restatement, d.oes not
provicie for choosíng amorrg competing bases of jurlsdíction
to prescribe rules of conduct; thus, where conflicts of
Jurisdiction exl-st, they should be resolved by JudlclaJ-
restraint in fornulatfng the terms of any order -- sêe
Chapter IIf, infrarFrÞ. 1t+6-5O"

96. Nebolsineu Trade or commerceo..with Forelgn Nations,
7 A.B"/l. Section of lLntitrust Law 64 (tgS5),
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INIERNA'TTONAL JURTSDTCTTONAL I]AS!)S TN

THE ¿.NTTTRUS'f SP}IERE OLD CONCEPTS

FOR NEW PROBLDT'IS ?

There exÍsts a substa¡rtfal body of oplnlon amongst

internatlonal lawyers that ir¿ some of the a"ntitrust cases

1n the past three decacies the Unfted States courts have

pusLred theLr cl-aims to Jurisdfct{on to oxtrome l1mits.

lndeed, the banometer of jud.icial- attítucle lndicates such
I

an extreme"srving -- t¡hat rdas esurpnisingt' to l{olmes

appeared. 0settled J-awu2 to Hand.o Aceord.ingly, thl-s

oarapter wj.r.l attempt to conslder the declsions ln the right

of establlshed pub1lc fnternatíonal J.aw prlncÍpleso3 to

make some assessme¡et of the suåtabllity or otherwÍse of the

applicatlon of existtr-ng law to international. antltrust

1o Dfctum of Holmes J. ln Amer:lcan Banana Colnpany wo
U4íted Fru1.t Csmpan y 213 V" ).
2o Dictum of Hand Jo fn UnLtecl States vo .A.Luminrrm Cou
Amerlca, 148 F" 2d 416e at, po I+43 (ena Cir. tg45\"

3" T{hilst orre or more aspects of ewery antitrust case
lnvolves a number of foreign elements ¡ thus pgima fa-gÅg
br{nging lt r*l-thin the aegls of certain private dnter-
naÉional lar* concepts, it 1s worth noting that, in
practioe, the Amerícan Courts have never consldered antl-
trust enforcernent as a matter to be g'overned by the rules
of conf]-i-cts. Þloreover¡ 1t ls submitted that thLs
factor Ís 1e6a11y dfstinct from the pubJ-1c fnternational
J.aw problems of jurlsdlctlon r+hich have been simultaneously
raised in the case laru, and v¡hích comprise the sole
subjoct-matter for cllscussion ín the conùext of this papero

of



problems e and to indicate the trqo

hB

main bod{es of opfnlon

waJ-Ídfty of the flncllngswts-å-vls the international lega1

of ttre Âmerican courts.

T CLASSTCAL TNTEIìN,A.TTONAL PRTNCTPLES

OF JURTSDTCTTON.

Jurdsdictlon under ínternatlonal law connotes the

rtght of a state to take specJ.fled actlon that 1so the

rl-ght of a state to exert lts authonity through ttre medium

of f ts J-egÍsJ-atj-ve, adrnlnLstrative or jud.iclal branches"4

As such, JurisdJ-ctl-on fJ-ows from the sovereignty of states,

the prfnclpal subJeots of lntornatlonal J-arro and, as long

as the resources ancl peoples of the r*orld are organd-zed Ln

the forrn of lndependent sovereign natlons u certafn ov@x.-

ridin6 conslderatlo¡rs apptry.5 It would be d.ifficult to

find ühese better put than in the following extraots from

storyr 6

The first a.nd most general maxim or
proposition is thato, oêw@f,Jr nat{on
possesses an exclusive sovereignty and
jurisdiction wlthin its own territories.
A direct oonsequer¿ce of this rule ls o

that the larvs of every state affect and
bind dlrectJ-y al.l propenty, wtrether real
or personalo within Lts terrÍtory, and

l+" See Oppenheíme International Law, VoJ-o 1e po 19
(8ttr eo" 1955, Lauterpacht) 

"

5o See HaJ-ght, rlntítrust Lar+s and the TerritorlaJ.
Prinolple, 1 1 Vanderbllt LoRo 27 (lgyZ).

6o Storye Commentaries on the Confliet of Laws (8ttr eO.
1883) quoted l-n Cook, The Applicatl-on of the Crlminal Laitr
of a Countny to Acts Committecl by Foreig:ners Outside the
Jtrrlsd.lction, 4o l¿" Vao L"e. 3o3¡ at po 3oh (tp:il)"
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all persons who are r@sident v¡ithln
lto ".an<l a1so al.]- contraots made and
acts done r¿lthln 1t" Â state may
ttrerefore regulate tlre rnanner and
oírcumstances under rshich property
o " or,rithj-n lt, shaJ.1 bo heldu trans -
mitted, begueathed, transferred¡ or
enforced; o u.the val-ldJ.ty of contracts
and other aots done rvithln ít; the
resultlng rights and duties growing
out of ttrese contracts and acts; and
the remedies and ¡nodes of admlnl.s-
teríng justice". 

"

S.nottrer maxlm or proposftl-on lsy that
no state or natlon oarr by its laws
dfrsctly affect or bind property out
of its owrx territorye or blnd persons
not resldent tlrereine whether they
are natural born subjects or otherso"u
for {t would be wholly incompatibJ-e
with the equality and exclusÍver¡.ess of
the sowereignty of alJ. natíons, that
any one nation strould be at llberty to
roguJ-ate either persons or thíngs not
withfn J.ús or{r1 Èerrlùory" ft would
be equivalent to a declaration t}rat
the sovereignty over a terrltory was
never exclusive in any na,tfone but
only concurrent v¡íth that of al-l
nat{ons; that each could legi-slate
for aJ-l, and none for itself; and
that aJ-l might establistr rules rvtrictr
none were bound to obey. The absurd
results of such a state of things need
not be dr¿elt uporro

Thls baslc princJ.pJ-e of terrltorial sovereignty was

re-affirnred by the Permanent Court of lrrternational Justice

ln 'fhe Case of the SoSo LotussT

The finst and foremost restrlction
lmposed by ínternationaJ. law upon a
state ls that -* faillng the existence
of a permisslwe rule to the oontrary
1t may not exercise lts povrer ln any
form J.n ttre territory of another gtate"

7" P.c"I"J., Ser. A, Noo 9 (1927) 
"
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ïn thís senso JurlsdÍcti.on j-s
oertafnly terrltorlal; 1t cannot
be exereised by a state outside lts
territory exoept by vlrtue of a
perrrlssive ruJ- e derfved fro¡a inter- o
natlonal custom or from a conwentlon.t

fn the same caseo views were expressed regardlng

the freedom of a state to appry its lav¿s and to extend the

Jurisdlction of tts courÈs to personse property, and acts

outslde Íts terrftories " It was sald that internatlor¡.al

laws do not contain any general- prohlbltions agaínst a

state exerclsin6 jurlsdictlon in its or{tr torritory over

acts which have taken place abroad. O¡:. the contrary,

lnternatior¡al J.a.w leawes a state sa rside measure of

discretlon which Ls on.Ly lLmited in certaln cases by

prohlbf tive rules,9; ottrerl,¡Lse revery state remalns free

Èo adopt the prfnclples whj.ch l-t negards as best and most

sul-tab].e,, o 
1o

This wide measure of dfscreêion attributed to states

by lnternatlonal lars to determlne the reach of their oünÌ

lay¿s 1s a discretion whfch l-s made workable by those

prJ-nciples of restraint and conity r*hictr are essenti-a.J. to

8. SuEge, fno 7 y at po 18" 9o _Ibid.¡ at po 19,

10" Ibid" ït r,¡ould appear frorn the majority opinlon in
this case that there ds an outer J-im1ü to any assertion
by a State af the rigbt to prosecute forej-gners for their
acts abroade and Èhat thls l-s set by the over*gédlrlg,
pqohl_b¿¡LìLo+ of Lnternatlo¡ral lar* against the applicatlore
by a State of its por{er in any f'orm rr¡l-thin the territory
of another state.-- see the co¡nments of Haight, gllp$¡
fno 5t aÈ po 3O.
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every system of lnternatíonal 1"r0,1 1 Neverttreless,

Ínternatlonal- l-aw does set l1míts on the reacln of that

part of a state 0 s publf c larv that embodies Íts peeuJ-iar

notions by public order or po1iey;12 tbaþ is¡ in general

that part of its larnr that is attended by penal sanctions,

fore unless lnternatfonal law imposes some llmits to the

extraterritorial application of penal legislatione states

could devlse their own líst of crimes and then punistr

forelgners as they saw flt ¡vlthout regard to ttre places

wtrere the acts were perform"dnl3

Whílst other opinions h.ave been express*dr1& it has

1'l . See Jennings, the Internatíonal Law Governlng Antí-
trust Jurisdlctlon, Report of ühe Cornmi-ttee on the Extra-
territorial Âppl-icatl-on of Restrictíve Trade Legislation,
Report of the J'lst Conference of the I.L.A' ¡ Tokyo 1961+,
at po 35U.

12" ïbid, It is interestlng to note that ín atüempting
to define the ultínrate linit to which extraterrltorial
Jurisdiction may be exercised, Jennings has formr-rlated the
foJ-J-or*1ng rcounterwa{Iing' prlnclpler ¡ rThat extra-
temlÈorial jurísdlction may not be exercísed ln suctr a
way as to contradict the local. law at the place where the
al-leged offence was connlittedr o -- Jenníngs¡ Dxtra-
terri.torial Juri-sdíctíon and the Uníted States Antitrust
Lar,rs s 33 B"Y"B,I. L. 146e at po 151 (tg57).

13. See Halght, aupqer, fno 5 c at p o 31 . Note al-so
Lauterpacht, AllegÍ-ance, Diplomatic Protection and
CrfnrLnal JurisdLctlon over AJ-íens, p Ca¡nb. _L.J " 33O (lgI+Z)
who, fn commenting on Joyc-e v. D. P,"F. , F 9l+6J Â. C. 347 t
stressed that the latter case could not be adduced in
stlpport of the proposltion that a State has unlimited
Jurisdictlon over an aJ.ien for acts v¡hich have been
committed abroad ancl rshich lt considers to be prejudicial
to lts safety.. " 

rThere is no warrant in lnternatlonal lav¡
for a ruJ.e of such al.arming conpretrenslveness I o -- Ibid.,
Lauùerpacht s at pe 347.

1I+" See for eNample, l4cÐoug:al: rTo describe the a.nti-
trusÈ laws as penaJ- or even quasi-penal only is to employ
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been convlncingly argued -- and this vJ-owpolnt is adopted

ln thls paper that the Jurfsdiction of the Federal

Courûs under the antitrust J-aws Ís a penal- jurlsdJ_ction,

no matter wtrether ít is exerclsed in crininal or equitabJ-e

proceed.lngs" Âs Halght has statedrl5 the distínctlons

which prevail in the United States between crlminal and.

c1-vlJ- proceedíngs under the Sherman Act -- between i-nd.ict-

ment and subsequent fine or imprlsonment orl the one hand,

and a bilJ- in equÍty and subsequent lnjunctlon or order

compelllng the dÍspositlon of property or perhaps

reconstruction of an lndustny on tLre other -- âf,ê not

reLevant ln determínÍng: wlrether the proceedings are penal

ln the international lar,¡ senseo BasicaJ-ly, therefore,

whethen a matter is penaJ. for the purposes of ínternational

Law l-s a questi-on not rnerely of procedure but of substance.

He mainta{ns that those proceeding:s which are J-abeJ-J-ed

talvj-ls under munlcipal law may be, and usual-1y â.rêe hlghly

penal.o WtrJ-J-e criminal proceedlngs carry the overt stigmas

orre type of possÍble sanction as a descrlptíve
caÈegorizatlon for a. major substantiwe policy, for the
implementation of which many different sanctions might be
Lnvokecl t -- PJ-enary Session regardlng the Extraterritorlal
.A,ppJ-ication of RestrictLve lrade LegisJ.atíonr Report of
t'he Jlst Conference of the IoL.Â", Tokyo 1964s at pe 33O,
For a similar viewpofnt, sees Extraternitorial
A.ppllcatLon of the Ântítrust Lav¡se Notes and Commentse
?o Y"L.J. 259¡ at pu 26'7. (tg6o)"

15, Hal-ght, fnternatlonal Laç¡ and Ðxtraterrltorial
,dpplicatlon of the Antj-trust Laws, 63 Y.L,J" 639s at
po 6l+o (tgst+) 

"
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of lndictmente fing:er-prlntlng and convlctione civlJ-

proceedings may result J-n shackllng a company 1¡.¡.

perpetuity v¡1th the fetters of a decree forbidding it to

do a. great many thfngs" Since a decree may be d.ifficuJ.t

to interpret, a wide range of company behaviour wíll be

subject to the con.stant peri-l of a prosecution for

contempt. ïn additlon, orders may be issued requiring

the cornpany to diwest itself of valuable property which ft

holds abroad, to alter contractso llcer¡.,se patents and

grant patent lmmunåtles eorders sueh as these and

lnjunctions r*hlch forbl-d the performance of contracts made

abroad and valld by the Lar+s of Ètre states w?rere they are

made cJ-early constitute an lnterference rsith the internal

trade and co¡nmerce of foreJ.gn states, r+hich 1t is the

purpose of internatlonal J-aro¡ -- and more speclfically the

territoria.l princlple to avoid .r 16

Âs has been observed frorn the case J.au¡ hor¿ever,

American antitrust jurlsdiction does not adhere to the

strJ.ct terrltorial-ity rule whích pr:LLna faeie is appllcabJ.e

to proceedings which may be said to be penal 1n an inter-

natlonal lar.¡ sense. Since this jurisdiction does not

stop at the trrrater?s edge¡, under wkrat recognlzed lnter-

natlonal law basis 1f any is such extraterritorlal

jurisdietion exercised ?

ïn addltion to the universally accepted territorÍal

16" !.W:ar fno 15s at po 6l+1 .
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princlpJ-e of Jurisdiction, ruhlch ls 0everywhere regarded

as of prímary lniportance and of fundamental- characterr rlT
there would appear to exíst ln publíc internatlonal law

flve distinct principles whictr, in certaln circumstances,

may be held to found extraternltorial Jurfsdlction

those of nationali-tye securlty, (aJ.so known as the

protective prlncipl*), uníwersality, passlve personality

and obJectíve territoriality -- and ít fs ttrese prl-nciples

which represent rshat tras been termed the rprinnary jurís-

díctlon'18 of a state" Ttrl-s classiflcation may be seen

from an analysls of customary and conventLonal ínter-

national 1aw, partícuJ-ar characterizations of these

exceptlons having been postulated by the l{eEggnd Dqe!üL

Conve_ntlon on Jur:LedÍction I{iLþ-BegperlÞ to Crisnq. 1931_,

and more recent1y by the ReslLelle|4t, Se-cond, Forelfrn

ftelatlons Lar+ of the United States, 1965.

?he debate over the relevant rules of inter¡:atíonaJ-

17 " Iìesearoh J.n International Law under the auspices of
the Faculty of the l{arward Law Sehool, Jurlsdiction With
Respect to Críme, 29 A..J.I.L" Supp. 4l+3s at pu 445 (tglS) 

"
þereinafter cj.ted. as Harward Research] "

1 8 " See lrlcDougal , gutr{êr fn" 14 , at p, 329 s urho ma j-ntai-ns
that there 1s arr inclispensable distinction between what a
state may do fon itseJ.f rvtren 1t has effectLwe control, and
what I.t rnay request others to do when it does not have
suctr eontrol, Ihe former 1s termed rprimary jurísdictfont
and is Jus bffied in terms of the recogni-zed internatlonal
J.aw princi¡rles of jurisdlctione whilst the latter he
describes as tsecondary jurisdictíonr and is justifled 1n
terms of principles roquirlng the honourJ-ng of racts of
State, (juO¿cia1, le6islative and executive)e and the
granting of governmental immurrlties.
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la¡,r in antitrust cases lnvolvlng a foreJ-gn element hras

tended to concentrate on the objectlve territorla1J-ty

teste slnce thÍs criterion features so prominentJ-y 1n the

case law. Newerthelesse 1t may perhaps be appropriate

to oonsider also the other aforenenùioned exceptions in tho

eontext of the antitrust prosecutions, in an attempt to

evaluate the re.Latlve justiflcatlon of the A.merlcan Courts

J.n placJ-ng suctr considerable empbasis on this test"18a

!þe ,Ng¡Lil_onallty Prlincipl-e 
"

In the rt¡orld communlty of natl"on-states, 1t has

seldom been questloned that such states have general"

jurJ.sd.iction over thelr own natl-orr.1u.19 Professor Hyde.

20states:

T.t, l-s 6eneral-1y agreed that a state may
punish i'bs orsn natlonals for dlsobeyln6
Íts commands whlle in a forelgn country,
notwithstanding ttre lega1 qualJ-ty rvhich
a territoríal sovereign may trave annexed
to the acts of disobedlenceu..

This prlnciple is generally recognlzed on the theory

of a oontinuing alJ-egiance of the national. to his etate

l8a. I am greatJ.y indebted to an arti.cle try Professor
Jennlngs for the following lucíd categorization -- sêê
Jennlngs, Extratenritorial Jurlsdlctlon ancl the Unfted
States Anbitnust Lav¡s o 33 B.Y"B"I.L. 1,+6t at p' 153"

19. See Fukuda, Jurlsdiction ln International Appll-cation
of Uníted States Antitrusù Lar.¡s u 12 Cleveland-MarshaLl
LoRo 125t at Þo '127 (1963)"

2C " Hyde, International Larv Chiefly as Interpreted and
4pplLed by the United States, VoJ-o 1o BO2 at p. 8O3
(eno lìev, odu 1945) .
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regard.J.ess of hls travel across natlonal- bound.aríeso Tt¡e

conmorl-l-aw countries have been sparJ-ng Ln their use of

this lÍberty, preferrÍng 1n the maÍn to rely on the

territorlal claj-mo Newertheless, United States Courts

have clainled extraterrlúorlal JurÍsdictíon over natj-onals

i.n some important respects. For lnstance, they have

decided that a United States cltizen abroad can be

requinod to return trorne to give testimony before a United

States Government tribunal,2l Ag:a{n, in Steele v. Bulova
tt

UelÞc& Compgnyn-- this jurisd.lction was utflized to prevent

a United States cj-tLzen, dolng busfness in lnfexico, from

there using a Mexican trademark whlch infrlnged a. sj.milar

United States trade¡nark" The Court Ín thís casê stated

that oCongressoocin prescribing standards of conduct for

Ameråcan cítlze¡rs may project the åmpact of lts laws

beyond the terrltorial boundarfes of the United States . r23

21 o rn BLackme{ w' @", 284 uoso 421 (tglz),
the Supreme Court declared that an Arnerican reslding
abroad eould be subpoenaed for testimony 1n th.e United
Statese and due to his fallure to appear the United States
could fine him and execute judgment on his property 1n
that country.

22" 341+ u"so 28oe 73 Sup. ct. ?52c 97 L.Ed" 319 (tgSz)"

23. I!Í_cl. r at po 282" It may be noted that both this
case and Vanity Fair tlills v" T" Daton C_qrnpe+y !t3_.,
qupr?r Chapter I, fno 57 c involved the oonstruction of the
Lanham Trademark Act. The former mêy¡ however, be
distÍnguished from the lattor on the f,actso fn Ste_ele,
the appeJ-J-ant rras enjolned¡ âs arr Amerlcan citizen, from
affixlng the ¡BuJ-oval trademark to r*atclres fn Mexi.co,
whereas 1n Va¡råt¡¡ ,491Ë, United States trademark J.aw was
heJ-d not applfcable to úhe alleged lnfrl-ngement lri Canada
by a Canadlar¡. eoncêrr¿ of a úrademark clai¡ned by an
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'fhls jurlsdiction is thus relevant to antí brust

actlvitlee of Unitect States natLonalse íncluding Uníted

States corporatlonso þforeover, this jurisdiction wiJ.J-

not be weakened even if an American corporatlon tras an

agreement with a foreign corporatlone a factor rrrh.ich was

rnad.e clear in the Natfona.J- Le?d Case.24 Judge Rifklnd

in the Dlstrfct Court stated:25

?he argu¡nent has been advanced that thls
Gourt eannot invaLidate contracts with
partíes rvho are not wíthin the Courtrs
jurisdlction and amenabJ.e to lts orders "The absence of Nat{onal Leadfs foreign
assocíates l+l-11¡ of course r place a
practical lJ.mitation upon the scope of
the Courbls decreeS ít does not prevent
the Court from flnding a vloLation as
the facts rt¡arrant and from restraining
ttrose ¡'¡ithin the reach of its mandate
froun continulng: a. conspJ-racy in defiance
of the Sherman Aet"

Âmerlean cftl-zen br-¡t registered I-n Canada by a CanadÍan
concern;' {'eo iÙ was a case concerned solely v¡j.th the
protection of an Âmerican property ríght ruhictr the Court
consi<lered unenforceable against a foreígner abroado A
furtlrer case of interest 1n anottrer area of trade
regulation rs¡hich stressed jurisdiction over conduct
abroad by UnJ.Èed States cj-tizens is that of !r4¡1c-þ w'
n.t'.c., il+l Fo zd 31 (ztt, círn 194r+\s rn *ntffi5 of
the Federal 'Irade Comnrission Act¡ EJfPET Chapter Ie fno 3¡
was heJ.d to have t¡een viol-ated by a United States
Correspondenee school sending course material to Latin-
Amerl-can countrles and deeeptl-vely adwertis1ng its
coursos ttrere '
2t+, United Stal¡1q v. Natlonal Leacl Co*p"tly, 63 î. Supp'
51i (sffi, at 67 supu cto
x63r+ s g1 Lu Þd" 2A77 (lgLçZ) 

"

25" 63 F, Supp" 5X3r at po 525.
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Sfmllarlyo in Ttroken .&ol,þr Bear:Lng ComLa4l¡

vo unéte¿ sfatesr26 v¡here American 'rínken owned thírty
per cent of Britísh 'rfmken and fifty per cent of French

Timken, and, r+1th the interest heJ.d by a thírd partye

controlled both, the supreme court held that r n u . the fact

that there ís coÌnmon ownershfp or control of the

contractíng corporatlon d.oes not riberate t?rem from the

ímpact of the antitrust lav¡s , r27

fhusp Ít seems clear by norr' that aJ-J- American

corporatLons rvl-ll faL]- under the jurlsdictlon of Ämerlcan

courts for vlola.tions of the antlÉrust lav¡s even though

the aets an'e done L¡r a foreign country" rn the case of

Jurístl-c personse however, it is a question of, some mornent

how natlonaJ.Lty fs to be established., and it is clear that

the nationallty principle Ls lnadequate to cover the wtrole

area of restríctive business practice. A company may

easily lncorporato Ítself ln a forelgn country, and have a

trome office there, and yet effective].y restrain Âmerican

trade through vanious actlvitles. The Amerlcan Courts

have on occasions elected to píerce the corporate veil and

to make {ntinrate J-nqulríes into the control and activities

of forelgn as r¿eJ.J- as of American corporations ln antitrust

26" 3I+t IJos" 593s 7'a sup" ct. 97't t 95 Lo Ed" 11gg ( tg¡o),

27 " Iblq" p at po 598"
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aa.ses.28 rhe purpose heree Ìrorrever, Tdas generally not
to estabrish jurisdietion on a nationalLty basis, but
elther to estabrísh upresence r within the jurfsdÍctÍon,

for procedural purposese of a foreign corporation, or to
establlstr a chaln of cause and effect to bring the
activlties of a foreign corporaülon rt¡ithj_n one of the

lnterpretatlons of the terrltorial princJ-pre of Juri-s-
29o1ctl-on. -

The .Securltv Prfncip]-e.

The securlty princÍple embod.fes the cJ.aim that a

state may exerclse extraterråtorial jurisdictfon ovef,

erimes of aliens dLrected against its securityu cred.ito

political independence or torrj-torial íntegrity"

Although it has a firm place ln the practice of a number

of states¡ ít has been tradiËlonally suspect j-n An61o-

.american jurl-sprudence. The need f or it j-s sai-d to aråse

because states do not alv,rays have laws of the{r or{n to

restrai-n ttre preparatlon on ttrelr territories of eubversive

actÍvities agaÍnst theÍr nelghbours, so that 1n many cases

28. On Èhís aspecto see particularly; Note on Jurís-
diction Ín Personam over Forelgn Corporations DoJ-ng
Business Abroadr oppenheim, trt/eston, Federal Antitrust Laws,
ce th, pu 794 (3r¿ €dn 1968). See also F'ukuda, su-pra,
fnu 19s at po 142; Tlmberg, ft:tratemitoría1 JuriãAictlon
under the sherna.n Act, 11 Recorcl of the Assocj-ation of the
Bar of the Clty of New York 1O1, at po 114 (1956),

29, rnfra, pp" 65*Zo,
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where this principJ-e is employed¡ âr1 a1íen defendant may

be prosecuted fo¡r an offence rshich was J.av¡ful in the

jurlsclíetlon wtrere he was at the material time"3O

Tt has been convincingly argued that extra-

terrftorlal appllcatj-on of antltrust J.egisJ.ation may be

Justifj-ed on a. careful extensÍon of this so-called

tproteotive t pnlncipJ-eo States wouJ-d ttrus be allowed to

rely on this prlncipJ-e not only 1f the security of the

state raae lnwolved but a].so if the mal-n elements of lts

economic orden were affected fn a substantial-ly adverse
31mannero -

Accordi-ng to ttre lLmsSLean 4estatemente tloruewere the

lclnd of act of r¡hich. a state may take junisdÍcti-on by

virtue of the protective prJ-nciple is one v¡hich ethreatens

Its security as a state or the openatlon of its g:overn-

mental functJ-onsrr such as ecounterfeit1.ng of the statesl

30" The effective exercise of such jurisdlctlon pre-
supposes that the State offended against is able to
secure custody of the person of the offender or of his
propertyu

31 " Seee for example, Jaenlcke, Plenary Session
concernln.g the DxtraterriÈorial Application of lìestrlotive
Trade Legislatione Report of the Jlsü Conference of the

tany State strould be permitted to lnvoke the protective
prlncipte 1n defence, not onJ-y of the economic orcler ln
the struetural sense of that phraseu but also in defence
of the safety ancl smooth running of lts economyo " o t See
a.lso, Tlmbergo Re¡narks on the llxtraterrítorlal llffects of
the United States Antítrust Lahrs, 11 .A..B.An Section of
Ântitrust Lars 1O5 (tg5Z).
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sears ancl currency, and the falsificatlon of its officíal
n2

documentsot)a Moreover, as far back as 1j26, a sub-

coumritteo of, the League of Nat{ons stated that thls
príncfpre trelates to a very speclar class of crimes r, and

ehourd be lfmited to an eagreed. and unÍforrn l-ist t of acts

r¿hictr endanger a staters =ecurity"33 rn additíone the

only -A.naerlcan case which would have appeared. to have

relied soJ-eJ.y and squarely on thís principle cJ-earJ-y

reg:arded i-t as appåyfng to acts abroad which produced a

detrfmental- effeet on the soverei¿çnty of, the United

states. 3&

Jennings has commented that the security principle

has 1n any event not appeared eo_a.qin-ine in Amerlcan anti-

trust casese and although theoretLcally i-t ls a rnatter

for consid.eratlon whether the prlncipJ-e might not in some

respects be apposite, the ground has in fact been oxtce

32, Restatement, Second, Forelgn Ììelations Law of the
Unlted States (1965\, so 33" Note also cornments on this
subject in the Harwarcl Researeh, supra, fno '.7 t at
pp. 5l+3-63, and the folIowíng quotatlon from Hydeg ggplêr
fno 20, at Ppu 805-806: tsuch legislation may be
regarded as exoeptional 1n characten" Occasions for its
applicatíon Ìrere formerly infnequent and attributable to
oircumstances of great public rreedo r

33. Bríerly, Criminal Competence of States 1n Respect
of Offences Co¡nmitted outslde their Terrfùorye Report
of Committee of Oxperts for the Progressive Codifj-cation
of ïnternational Lawe Publicatlons of the League of
NatÍons (tgZ6) -- cited in Flaight, supqa, fnn 15, at po 651

34" See U_nit€ll__.ÐLÐLejz w. Bowman, 260 U.S. 94, 43 Sup.cr. 39y 67m1gæ"l--'
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agaln more than covered 1n the Amerlcan courts by their

extremely flexlbJ-e notlons of territorial jurisdíctior.35

The UnÍversalitv Pqlncip_lq"

The assertíon of the right to punish foreigners for

their acts abroad tras not, howevere been Iímlted to the

securtr-ty princl-ple" The universaJ-ity príncipJ-e asserts a

far rslder competence t ¿t cLalms jurJ.sdÍction to punistr

alLens as v¿elJ" as nationals for any crime, comrnitted out-

side as well as withtn the terrltorlal limits of the

prosecuting state. It is based on the concept that the

suppressf-on of crime is an i.nterest co¡nnon to all states

and to all ¡rankindo In BriorJ.yrs words, 1t ls justifJ-ed

on the grounds that lcrime is an attack on a J.aw of

JustJ.ce common to al-l states, and consequently it coneerns

the public order of each of ttre¡n; the state whích tras the

delJ-nquent in lts povrer may therefore Judge him; tt is

even its duty to do so¡ ín virtue of lnternat1.onal-

solidarlty ín the struggle against erl-me "136 Thus¡ ârr

offence subJect to universal jurisdlctlo¡r ís one which

comes under the JurJ-sdíctlon of aJ.J. stateso wherewer lt

be co¡rmittedo At the present timee the only clear-cut

cases.of uniwersaL jurisdiction are those of piracy

35.

36.
Po

Jennings, sups_B-r fn" 12,

Brienly, The Lotus Caseu
161 (t9ze) 

"

at po 155"

l+l+ L.Q.R" 154, at
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Jure se+tiun37 a.nd r+ar crime"r38 al-though the concept of
general jurisdfction 1s also rnet rvith in relation to
other intennatlonar crlmes, srreh as traffickj_ng ín women,

child.ren, and A*.rg*. 39

lhe Harvard Draft limj-tecl euniwersalityr to certaln
crimes co¡nmitted in places not subject to the authority

of any state, and to crimes ?¡hich l{ere also offences by the

l-aw of the place where they were committed, if the offend.er

had been offered to ûhe state of such place, and the offer
was unaccepted"'+O Thus restricted, it appears

Lnconeeivable tþ.at the united states iuould invoke the

uniwersality prlncÍple as justl.fication for the application

of the antitrust lav¡s to acts comrnitted by forelg:n

nationaLs fn a f,oreígn country -- such ].aws are peculiarly

37 " On piraoyo see generalJ.yu Harvard Research in Inter-
nati-onal Lar*e Plracy, 26 A."J.I.L. Supp " 739 (lglZ) ¡Iloore, Dlgest of Internatlonal Lawe VpI" Z, ppo 951-Zg
( t go6 ) ; rn re pÍracy Jure_ :Genr_ism; [1 g3U]'A: b. 586.

38, The prlneÍple of universallty of punishruent of war
crimes was afflrned by the Geneva Conventions of 1gf+9
relative to prfsoners of r{ar, protection of cíwílJ_ans, and
slck and wounded personnel Common Artlcle
49/50/129/1t+6r 75 v.N.T,s. 62, 116, 236, 386"

39. Note howevor that rlt would appear that universal
ínterest 1n the supprese1'on of slavery and these other
crimes has not as yet been carried to the point of
recognizingo eíthen Ín customary J-aw, or 1n international
agreements, the prínciple of universal Jurisdiction that
obtains 1n the ínstance of plracyr -- Restatement, eg-pggr
fno 32t so 34t Reporteros Note 2, 'Ihese offences hawe
been brought ir¡ithin ttre scope of 1nûernational Conventions,
but have been dealt t¡lttr on the basis of aqlL _plrnire, eglL
declereo whlch does not specifíca11y embody the principle
of universal Jurlsdlction.

40" Harvard Reseaz'ch, epptê¡ fn" 17 s at pp" 523-gZ,
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Amerlcan both in concept and enforcement"

The Passive Personalitv Pri_nclpl_e

the passive personalíty principle the notJ.on

accordf.n6 to which a state claims a right to punish aliens

for offences commítted abroad to the injury of its orô'ïr.

nationaJ-s -* mêt with trenchant critlclsm ín the Lotu_s

C.q"-&1 f"or Judge lr{oore, the American Judge:&2

Whatr ïtrê may ask, 1s thls system ? In
substance¡ lt means that the eitizen of
one country, r*hen tre wisits anottrer
country, takes wlth hLm for híssprotectLonî tlre J-aw of his own country
and subJects tLrose with whom he comes
in contact to the operation of that lawo
ïn this way an lnhabi-tant of a great
cornmercíal citye in whj-ch foreigners
congregate, may in the course of an hour
unconsciously fal1 under the operatíon
of a nu¡nber of foreign crimínal- codeso
This is by no means a fanclful
suppositlon; {t ås merely an l11us-
ûratLon of what 1s dai-ly oecurring, if
thLs prl-nclple l-s admissfbJ.e" It is
evldent that thfs clalm ls at variance
not on1y r+Lth the princíple of
excluslve jurisdiction of a sbate over
its owll territoryu but also ¡uith the
equally rqel1-set.tled principle that a
person visitlng a foreign countrye far
from radiating for his protection the
jurisdiation of hfs own. country, falLs
under the dominÍon of the local ]-aw
and, excepÈ so far as his government
may diplomatica"J-ly lntervene 1n case of
a denl.al. of justice, must l-ook to that
J-ars for hls pnoteetion.

Once ag:afn, thls principJ-e has found no place in

.A.nglo-Anerican Jurísprudence, and certainly need not be

further considered 1n the context of this papero

lr1. ÞupËa¡ f,nu 7 ¡ at po 92, 42" rbid.
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'fhe Ob,ie.ctive'Ierrit'orialitv principle.
' Tt seems clear, thereforee tlnat these exceptions

to the terrltorlaJ- prlnclple have ].íttle relevance fn the

anti-trust contexte and consequently have not founcl favour

1n the declsions of the American courts " The contrary,

troweverr 1s the case as far as the robjective terri--

torlarltyr ory as it is alternatively known, the eJ_mpact

territoríalityr principle Ís concernedo

Â leadíng American authoriÈy tras descrlbed thls
prínclple in the foJ.J.owing manne*,&3

The prlncåple that a man who outside of
a country wiJ.fuJ.ly puts in motion a
force to take effect Ín lt fs
ansv¡orable at the place where the evil
l-s done¡ is recognlzed ln the criniinal
Jurlsprudence of aJ.J. eountrles o

Thuse under the proper dellneation of this doctrineo

a criminal offenee is deemod to have been partly committed

at the place v.¡here one of the elements of the offence Eras

committedo and specifically at the place of the constítuent

effect. The elassical. example is that of the man r+ho

fíres a shot on one síde of a frontier and thereby commÍts

a murder, Èhe victlm being orr the other slde of the

frontiero The act and effect, intended and actrteved,

form an indl-vislble v,rhole; only together do they

consfitute the crime of murder, and the elements factt and

reffectt are so closely bouncl up wittr each other that the

43.
Vol "

John Basset
2s p. 244 (t

t I'loore, .A Digest of International Lar'r,
906) "
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one element cannot constitute the crime without the ottrer.

ïn such a case 1t tras long been aecepted in internatíonal

penal law that the crime was committed on both sldes of

the frontfer¡ Bo that both states have jurisdictlon wj-th

regard to that 
"*Lr".44

The obJectlve territoríal doctrlne was confirmed

as ùo penal- law by the rrermanent court of rnternational

Justice 1n The Lotus Ceee:45

, " o 1t is certal-n t}rat the courts of
many countríes, even of countrLes r*hich
have glven üheir criminal leglsJ.atfon a
strlctJ.y territorial character,
interpret erininat law in the sense
that offences, ttre authors of whlch at
the moment of ssmnl{ssion are ín the
territory of another state, are
nevertheless to be regarded as havi-ng
been committed in the natfonaJ- territory
if one of the constituent elements of
the offencee ênd more especíally 46its effects have taken pJ-ace there"

Againe the Flarvard Draft provides that under this

princlpJ-e a sta,te has criminal jurisdicti.on;&7

" o "v¡1 
th respect to any crlrne committed

in whole or in part withln the
terrítoryo A crime is co¡nmitted rfn
whole I within the territorye when
every essential constituent element is

4l+, I{h1lst the objectj-ve elaboratíon of the basic
terrítorial principle is the poi-nt at issue, reference
may conweniently be made úo the correlatlve aspect, the
subjecÉiwe territorial principle, lwhich establishes
the jurisdJ-ctlon of the State to prosecute and punish
for crime co¡nmenced v¡ithin the State but compJ-eted or
consummated abroad" I -- Harvard Resea.rctr, supr:ar fn, 17 s

at p " l+84.

l+5, guprla, fno 7" 46, rbi4", at pc 23.

U7 . Suprao fno 17 s at po 495.
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consummated within the territory;
l-t, is co¡nmitted !ín partt withln
the terrltory when any essent1.al
e].ement 1s coxLsummated. there"

It may readily be understood that the objectíwe

application of the territorlal prínclple Ís a most

flexlble and far-reaching technique of jurísdrction, r rt

has enabled the comftorr-raw countrles, whíle fnsisting

that all crime ie 1oca1, and tl'tat jurisdÍction over crlme

ls strlctly territorial, in fact to acquire jurisdictíon

in many r4rays as extensÍve as tb.at of countries ¡chi-ch

frankly c1aim extraterritorial ríghts under one of the

other principl.*.r48 Bearing this factor in mlnd, the

question arises as to the establ-lshed fnternational laru

llmits wiËhin rshich the objoctJ-ve territorial-ity prJ-nclple

may be employed; for if it ¡'t¡ere permisslb.Le to found.

objective territorial jurisdiction upon the terrltoríality

of more or less remote repercussíons of an act performed.

wholJ-y wlthin another terrltorye then th_ere would be

virtually no llmlt to a staters territorial jurlsdictron.&9

ït ís clear from the authoritíes, howewere that so

radical an extenslon of the doctrlne fs not warnanted and

that the reffectst element of the test must be strictly

qualifÍ-"d.50 It ls clear that the objectíve applÍcation

,+8" Jennings, €uÞrae fn, 12, at p. 157,

l+9 . See Jenning's e ibid " r at p. 159.

50, The Harvard Research, after an exh¿rustive
j-nvestigation of State practi.ce, concluded that ta crime
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of the territorlal princJ-ple Ls llmÍted to those ! effects r

whlch are dírect, if not immediate, and which form part

of the ?ctus reus 1n other worde, where the crime rüas

completecl in the terrltory clalming Jurj.sdicti_on.
fn additione the opj_nion has been expressecl that

the test ought on.Ly to be applied toloffences whero the

resuJ.ts r¡rere lntended to be produced in the state claimíng

Jurisdictiorr.5l This argument was rejectect by tho

rnajorÍty decisíon ln The Le.!us-Cas-e.r52 and indeed the

Harvard Researctr concluded that such a límitatíon of ttre

test to cases of lntention cannot be supported as a

propositlon of ínternatlonal lar+ except by sparse and

l-nconcluslve authoritler 
" 

53

ïn the l-iterature and j-n the case l_aw of muníclpal

courts the acceptanco and appl-ication of the obJeetlve

is committed wherever arr essential element of the crirne is
accomplishedr (eruphasis 

"æ 17, at po bg4"

5'l " this l-lmltation was strongly pressed by the French
arg:ument fn The Lotus Caser supr4, frt" 7 t at p. 7 -- and
thls wier¡ was vigorously defended by the dissenting Judgeso
See, for example¡ the opinion of Judge Loder.r at po 37 "

52"

53"

Suprao fn. 7,
tlhe declsion ín Sn_S_" I,otqe clearly supports the

conclusion that no principle of l-nternational law forblds
the .LocaJ-ization of an offenoe, consistÍng of unlntended
inJury caused through negligence, at the place r.¡trere the
negJ-J-gence takes effect, lthis conclusion is in harmony
rrrith tendencles clearly mani-fested l-n modern 1egislation.
ft is approved in mociern draft codes¡ projects and
resolutionsn the present article accepts tbis conclusíon
and nakes no dlstinctlon betr+een an act and an omisslon to
act or betrueen an fntended or an unlntended result. t

Harvard Researche .su.pra, fno 17 s at p. 5O1 "
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territorlallty prlnciple are very often encountered. ïn
the Judiclal declslons -- i-ncludfng the order uníted states
declsiorr..u5& -- the cases concerned. have arways been ones in
r¿hfch two elements v¿ere present: First]-y, the decisions
hawe always related to a sharply defined act of a concrete
nature (homlcides, Libel, fraud, smu6:gJ-rts), and. seeondly,
the decislons hawe always related to offences regarded in
al]- ci-vlllzed countrles as crimlnal"

55 lnterpreted at J-ts

face va1ue, explocred this unanímlty of opfnion. The

A¡nerlcan court, the opinion being that of Judge Learned.

Ha¡rde exúended the objective terrltoriarlty doctrine and

he.l-d that ar¡. lntent to J.imit united states ímports having
been strowns ãf, effect on imports must be presumed; the
burden r+as on the defendants to establ_lskr an absence of
effectsn thus, intend.ed and presumed effects on uirlted
states commerce r¡ere held to be suffícient for assunring

jurisdiction over the parti-cipatJ-on by the canadian onter-
prJ.se in the Sri¡iss cartel organizutlon.S6

on all essential points, this judgment deviated. from
the generarly accepted objective tenrltoriality doc trtnez5T

the decisíon l-n the Alqoa Case,

54' . Seee for example, Lan¡es vn United States-, Z4O
{ t9t6) ; Fq+Ê r. united _srares, zmigzZ)
tI?rym?nd w" Sltte!, exJrarte Hámn¡ond u 59 F.o Zd 693 ('1932) g Un:i-te4 States ve St":nU*re et ql", 62 Fo Zd.(ena cirffi

U.S
t

9rh
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55, Stlprar fn. 2" 56. Sup¡'ar Chapter I, pp" 1g-25.

57 " see lliedwege Jurisdj-ctfon under rnternational Law toapply Restrj-ctive Trade Legislatlon to concluct of Allens
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Firstlyu there r{as no question of the effect bej_ng

indissolubly bound up rvlth the conduct abroad (tconstituent

element?) but the effect r,¿as not so lndissolubly bound.,

being re¡note and indírec tr5B

Secondly, the effect was not sharply defined and
<oconerete; -'

Thírdly, the conduct at issue is not regard.ed in

all countries as crlminal; on the contrary, the contract

in questíon was entirely J-ar+ful- at the place where it

was conclud.en 
" 
6o

Thls dictum has been r+trdely crltieized as contrary

to the accepted internatlonal- law appllcatj-on of the

otrjeetive úerritorialíty principlee it bej.ng cJ-ear from

the opinion ín ?trejotqq Cese6l that this princlple was.

applicable only to crimes rq'hich aJ-I civJ-Lized nations

condemned. This is far fro¡n being true of teeonomíc'

crimesl created by the STrerman Act, for there are several_

features r.¡hich dlstfnguish such offences from those so

regarded by the community of clwlJ.lzed natíonso

ÏT ECONO}ÍIC CON'TRA UNT\IÐRSAL CRTMÐS

DTSTINGUTSIITNG ri.EATURES

Various charaoterizations have been made of these

clfstingui-shing features, ruhiclr may be summarízed as

Abroado Part IïI of Report to the Commíttee on tho Ðxtra-
territorial 2.pp1ication of Restrictive Trade Legj.slatione
Report of the llst Conference of the I,L"Á.o e Tokyo 196Lf ,
at po 371,

58. fÞ3q, 59. rþ49. 60" Ibfg o 6t o Eg"pre,' fno T "
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fo1].orøs;62

In the flrst pJ_acee víolatlon of United States

antltrust laws (and. especialJ.y of sections 1 and z of the

Sherman .âct) do not fal-l- r*lthin any eategory of crimes

wtrich are common to such coamunlty they are offences

created by congress for the pr.rrpose of better regulatlng

oonmerce botween the states and rrlth forelgn nations, and

they enpress the partlcularly parochfaJ- public polJ_cy of

the Un{ted States on Amerfcan trade and the á,nnerican
6t@conorny. -- ïndeed it 1s evfdent frorn ttre nrany and

unsuccessful attempts to obÈain lnternatlonal agreenent

ln thfs f¿et¿64 that nelthe,r the prlncfples nor the

noettrods of l-arss direcüed agalraet tnusts, carteLs and

62, The otltl-ine of the relevar¡.t distlngulshlng f eatures
is based on a muctr-exroted arÈl-cle by Hafght, Internatlonal
Law and ExtraterritorÍal .ê.ppJ.ication of the Antitrust Laws,
63 yoL"J. 639, aþ pp. 644*65C (lgSt+) " See also in thls
connectlon, Nea]e, The .A.ntitrust Laws of the U.S.Aue co 1O,
at pu 324 (t96O); Hafghte Antitrust Laws and ths
Territorfal Prfnclple, 1 1 Vando L.R. 27 c at p" 58 (lgSZ) ¡
Schr¡rartze Plenary Session of the Committee orr the Extra-
terrltorial Application of Restrictlve Trade Legislationo
Report of the Jlst Conference of the f.LoA.e Tokyo 1964e
at Þpo 326-28; Friedmann, The Changing Structure of
InternationaL Law, co 11, at pc 169 (196t+),

63^ No rnention of this type of economic erime has been
made in compret¡.ensive academic comment on the objeetlve
appJ.l-catlon of the terrltorfal prf.ncJ-pJ-e, See, for
exampJ-eo Hydou Internatlonal Law Chåefly as Interpreted
and Applfed By the United States, VoJ.o 1¡ at ppo 804-13e
(Zna edu 1945); Cooke The Appl-fcati.on of the Crl¡nlnal
Lav¡ of a Countny to Acts Committed by Foneigners OutsLde
the JurlsdLctíone 4O w.VauL"Qo 3o3 (lgtb) t Harvard
Researeh, aupqa, fn. 17, at ppo 487-5O6"

64" For further informatlon, s@e Chapter V, Lnfqeu
Fp, 216-18"
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other restrlctLve practlces have been accord.ed universal
recognltlon under internatfonal J_aw.

Secondly, whilst fn the usual type of crimes to
whlch this prdnclpre is appJ.J-ed wLth the sanctlon of the
lnternatlonal community -- for example, homlcida across a

border, arrangements í¡T one country to obtain money by

false pretences 1n another the proxinnity of cause and

effect is dårect and neadfl-y ascertainable, the sherman

Act offence is complex, and it is usuarly dffficult to
estabrish a defínitive caus6 and effect relationship.

The connection for example, betrveen a commercíal agree-

ment ¡nade in Europe and an undue restraínt of trade in the

united sËates ls f.ess dinoct and obvious by any calcuLatlon

than be,Èrseen presslng the trf-gger in Mexico and the

victlmss dropplng dead in Californla" SlmiJ.arly, rchen

forefgners agree abroad to fix prices, to llmLt productlone

to a.l-locate tenrítorÍes or otherwise erestrain trad.eu (tt

the unlted. states sense), they may have no intentlon or

expectation that their arrangements r+ill operate in the

Unlted States; as fn the case of the Swiss Aluminum

Cartel, they may even exc.Lude the Uníted. States f,rom the

operatlve provislonsu Neverthelesse foreígners may find

themselves charged ln the Unlted States with. a cri¡rÍnal

offence whicb. they could handJ-y have been expected to

foresoe or understandu

thr.ls, 1n view of the various factors at rcork in

the markeû-place, 1t i.s an act of some temerfty -- €v€D.
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markets and terrltorieso lhe ¡nore extensive these

consequences are, the more diffj-cult 1t becomes to identlfy

the¡n as they comblne rvith, and are submerged by,

oonsequences radLatlng frour other acts, condltions of

supply and demand¡ tariff barriers, currency controls,

government quotas and subsidies, and the perils of war or

economic strifeo Indeed, often the best that can be

done may be a ffnding that forefgn conduct was a
lcontrLbuting causet of domestic effect, and to pronounce

Jurlsdlction on thl-s basis is, as Professor Jenning:s

points out, eto enter upon a very sllppery s1ope.o65

Thirdlye ttre prohibltions of the antítrust statutes

aro vag'ue and uncertain 1n nature" Not even ¡\merican

lawyers can ahvays forecast its appllcatlon" In the

rsords of an ernínent member of the New York Antitrust
66öar 3

" u o the J-ar+yer called upon to counsel a
client with a problem concerning: the
posslble applicabilfty of United States
antl-trust lav¡s to overseas or other
non-domestic transactions', must contencl
with a great many imponderables", ofor he

after the fact -- to connec

ïn a nor¡nal antitrust case,

economic consequences v¿hlch

complex of acts abroad into

65" Jennings, supra, fn" 12

66, Deane Dxtraterritorial
Antttrust Laws: Advising the
of Antitrust Law 88 (lg5Z).

t economíc cau.se and effect.

lt {s necessary to trace the

radfate from an act or a

and ùhrough many dlfferent

¡ at p. 159.

Dffects of the
Clíent, 11 A.B

United States
.Ao Sectlon



7l+

J-s not only heir to the uncertainty
of ordlnary antl_trust authoribyy but
he rnugt also cope r,¡ith the additional
oomplicatlons engendered by the extra-
terrltorlal appJ-fcatÍon of these J-ar¿s
during a period when tirnej space and
economlc frontiers are being
annihl-latedo ".
Lastly, if international law r+ere to permít an

objective application in the case of antitrust rav¿s suctr

as the sherman Acto it would open the door to interferencs

rsith freedoms, and liberties guaranteed by other nations.

Concern for sueh interference was expressed as far back

as 1BB7 1n ttre guttJ,qs ge-s--e-r67 a famous incident in w}.ich

Mexico undertook the criminal prosecution of an A.merican

natlonal for an al-leged 1ibel of a }fexican citizen,

apparently published 1n a Texas newspapero In

instruetlng the united states chargé d,tAffaÍres in Þ{exico,

the United. States Socretary of' State declaredr6S

n o o'Io sayr hoü¡evere tha t tl-le penal
J-ar.¡s of a country can bind fore.lgriens
and reguJ-ate their conduct. n,either in
Èheir or{n or 1n any fonei.gn country,
is to assert a jurisdictÍon over suetr
countries and to impair their
lndependen.ce o o o

There the lJ.berty 1n question was freedom of

speech; in the case of the extraterritorial applieation

of laws regulating tracle 1t is freedom of trade and

67. 1887 U,So Foreign Relo 757. Cited al-so by }{oore,
Report on Extraterritorial Crime and the Cutti-ng Case,
1887r po 23,

68 " 1882 fI" S. Forelgn Re1. 7 51 "
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freedom of contract u I'loreover, l-t may usefully be

observed that restrlctive trade legislatlon in other

common J.aw countrles has follorr¡ed quite a clifferent courseo

BuÍJ.dinéí upon the common law experlence ln the fleJ.d of

restraints of trade, the United Kingdom law, for exaunple,

savr no comparable development to the Sherman Acto No

restríctiwe trade legfslatj-on was enacted until after the

Second Worl-d -[rrare and when such legislatione providing

for the establishment of a Monopolies Conrmission and a

Restrictive Practíces Court169 was passed, ttre Sherman .Aot

approach r+as expressly rej"ct"d"7O ïn additione even in

the few instances where foreign J.egÍsJ.atíon has been

patterned aften the Sherman Act, there is l-lttJ.e simílarity

Ln fact betv¡een the 1aw as it has deweloped 1n the United

States and th.e lar* in countries which hawe such
'11J-egislatÍono'

69 " See the llonopolies and Restrictlve Practices
(Inquiries and Control) act, 11 and 12 Geou 6e ca 66
(lg+g) ; Monopolies and Restrlctl-ve Ì)ractices Commj.ssion
.Aot, 1 and 2 ÐLi-z. 2o co 51 (lgyl\; Restricùiwe lrade
Practíces Act, U and J F|-l-z. 2, co 68 (1g56)"

70, Just prior to the passage of the Restríctive Trade
Practices Actr iÞiq", Harold WiJ-sone spokesman for the
Labour Party, said 1n the House of Commons; rThe approach
of the Labour Govern¡nent is well-knorvn to the Houseo I{e
rejectecl the .American approactr and the Conservative Party
jolnecl with rls. l -- Hansard, H.C", February 24, 1955y
colu 1t+72"

71" The larss of other countries are collected and
discus.sed in lìestrictive Busfness Practicesu (EconomÍc
and Soclal CounciJ., United Nations) Ð/2379, pubJ-istred
Mareh l3c 1953o See also: Report of the Department of
State, Foreign Legislation Concerning Þionopoly and Cartel
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rTT THE OBJI'CTTVE TERRTTORTALITY PRINCTPTD

OUTI.ÍODDD OR AppOSrT.þ) ?

It may be observed from these distinguishing

features ttrat the Amerj-can antitrust ra.ç.¡s discl_ose aspects

r.+hich can hardly be considered to be covered by the

obJective territoriality principle s at least as it is
understood 1n classical lnternational lawo To acld. the

r¿hole complex realm of sherman Act case law with its
subtle theology of rconsplracy¡ and eintentr to the rare
contexts in rvhich extraterrltorial jurisdiction may be

properly claimed r¡ould inevltably be unjust to fonelgn

buslnessmenr to whom this type of regulation is strange,

and would set almost no lÍmit ln principle to juris-

dl-ctfonar claínrs, rt tras sometimes been contended that

the tclassicale Ínterpretation of the rule Ín the I,-QlÞus

Case, has been stlperseded by the teachlngs of modern

r*rlters, and that case itself outclated.. For examplee

section 1B of the Restaterneng, secondç Forelgn Relations

, is headed rJurisdiction

to Prescribe wiúh Respect to Dffect within Territoryr -

Practl-ces, subrnJ-tted to the Senate Sub-Committee on
Monopoly, July pe 1952" For academic comment on those
lar"¡s, see Halght, Antitrust La¡r's and ttre 'IerritorÍal
Principle, 11 Vand" L,Rn 27, at po J! et_ seg. (lg5/)¡
ïnternatlonal Lars and ttre Extraterritorlal- Applicatlon
of the Antitrust La*¡s, 63 Y.L.J" 639, at pc 641+ et seq.
( tg¡4) ; Itxtraterritorial Application of Restrictive
'Irade Legislation, Annex A: Summary of Restrictlve
'Irade Leglslatíone lìeport of J1st, Conference of the
I.LuAo, Tokyo 1964 c at po 417 et seq.



77

and contaíns the foJ-J.owlng statements;

Á. state has JurlsdLction to prescribe
a rule of J.aw attaching legal
consequ.ence to conduct that occurs
outsfde lts territory and causes an
effect within lts terrltory, if either
(") the conduct and íts effect

are general_ly recognlzed as
constituent elements of a
crl-me or tort under the law
gf states that have reasonably
developed legaJ- systemsr oF

(u) (¿) the cond.uet and its effect
are oonstLtuent elements of
activlty to whích the ruJ-e
appJ-ies; (f i) ttre effect
within the terrLtory is sub-
sûantíal-; (f¿f) ft occurs as
a dlrect and foreseeable
resul-t of the conduct outside
the territory; (f*') the ruLe
Ís not fnconsistent wltle the
princlples of justLce
generally recognized by staÈes
that ha.ve reasonably developed
leg'aJ- sysÈems "

"Although it is not apparent from a readlng of

sectlon 18, the Reporterss notes to the rure j.nd.ícate that

i.t Þras thus intended to restate Alglle as a deflnitlve rule

of fnternatlonal Lu*.72 Ried.weg hor,sever, comments that

this 1s a somewhat dubious argumentrT3 when oïÌe conslders

that Judge rland had expressly disclaimed any pretensfons

72" The proceedlngs of the Institute lndícate that, ln
the debate on tho adoption of so 18, the Chlef Reporter
stated that:..,0the eNelusLon of 1B(b) r.vill be a decision
by thls body that the decision of the court 1n that case
was i-n vioJ-atlon of Ínternatfonal J-aror; and I think that
thls decision should be wierr¡ed wl-th that l_n mind. e

1962 A " L " I. Proeeed.ing:s ¡ at p. 334 . îhe J.nference Ís
c.1ear.

73. Riedweg¡ -sEpre, fn. 57 z at po 372.


