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ABSTRACT 

The meaiad likely chosen by the Assembly of Manitoba Chiefs and the f@eral 
government rngotiators to implement Aboriginal seff+ovemment in Manitoba is 
a ftarn8work agreement pmcess. The objectives are to dismantle the 
Deparbnertt of Indian m i r s  and NoranWn ûevelopment, to develop and 
recognise Aboriginal govmrnents and to 're8fom jurisdidion' to those 
governmnts. The aiginal 'mirnkwbb fteaties end the tights ckrived from than 
th-cally fami the basis of aiis ploce~s. One potential enect of using treaty 
rights for this change is ComtiMional entrenchment without fannal amendment 
This dudy explorea the l qa l  basis of the original numbered M i e s  and the 
legal nature of the treaty rights, for the purpose of examining whether executive 
agreements are the best way to irnplmmt Aboriginal self-government in 
Manitoba. The histmkal and legal eviderice suggests a royal prerogative source 
for Aboriginal tmaües. It is from this basis that questions c o m i n g  the rnilcing 
of the law of fiduciary obligatiam with the law sumwnding Aboriginal treaües are 
raised. This leads to an examination of 'rights" and theif suitability for ancharing 
a setf-govemment scheme. This study condudes by quesüoning the legal 
authority d using executive agreements baseâ on treaty rights to alter 
fundamentelly the Canadian consütution without a formal amendment pmess. 
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INTRODUCTION 

It was late Deœmber 1869 and William Mcûougall had bwn humiliated 

He had started out from Ottawa in the last wwk of September as the newiy 

commissioned Lieutenant-Govemor of the North-West Temitories, to supervise 

the transfer of t8njfm*es from the Hudson's Bay Company to the Dominion af 

Canada.' Trouble started as soon as he crossed the border into Manitoba, He 

had made it to the Hudson's Bay p s t  just norüi of the United States border 

when he was unœtemoniously escocfed back into the United States by an anned 

grwp of ~ 6 t h . ~  There he stayed until late December, when he retumed to 

Ottawa without having completed his mission. Nevwthelesq in the few months 

that he resided in Pembina there was evidenœ that through his agents, he 

initiated contact with lndian bands for the purpose of seairing their loyalty? 

1 Emin Kreutzweiser, nie Red Rhw Imuriectkn, its Ilsuses and Euwnts, 
(Garûenvale: Garden City Press, 1936) at 1 1. 

2 For a geneml aCwuiit of the occurrences, see Alexander ûegg, Hi* of (fre 
iVt~th-W#~ vol. 1 (Toronto: Huirter, Ross, 1894) at 387; Dowlas Sprague, 
cm& arid the W s ,  18-1885, (Waterloo: Wilfred Laurier University Press, 
1988); Gwge Stanley, bu& Rb/, (Toronto: Ryemn Press, 1983); and for an 
eadier history, 546 Alexander Ross, 77m Red R W  SWbmW,, 1783 - 1856 
(London: Smith, Elder, 1856). 

3 H. Bowsflelâ, Low'si?i8i:Re&îotthe HirestmFmdkwor V i m o f R m s n d  
Fit.ty'db?, vomnto: Copp Clark PuMishing, 1968) at 32, in a letter from John 
A. Macdonald to John Rose, 31 Daamber 11189 referring to William McCbugallS 
adions: 



Treaties and payments were Mered in erpectation of loyalty and military 

assistance? It was this context of confusion and rebellion that set the stage for 

4 Neil Ronaghan, Tlre AmhhWA&müUWim ÜI Msnilobs, 1870 - 1872 (Ph.0. 
Thesis, University of Manitoba, 1986) at 390, coricerning a letter from J. S. 
Dennis to Joseph Monkman, 16 December 14389: 



the sub~equmt treaty negatiations in what was to be Manitoba. This thesis is 

not conœmed with the evei?ts that led to creatim of the province of Manitoba. 

Neithet is aie foars of this thesis histm*cal. Neveruieless the past is interhMned 

with the use of treaty rights as a legal basis fw modem seif~ovemment 

schemes and provides an appropn-ate starting point A aief referenœ to the 

Manitoba FramewOrk Agreemerit will illustrate the point. 

On 7 Deœmber 1994, sixty Manitoba bands and the f m l  Clami 

signed the 'Frarnework ~greement? This signing was the result of more than a 

year's negotiations between the Assembly of Manitoba Chiefs and aie federal 

govemme& FuVw#more, the agreement was only part of an ongoing pnicess: 

Hh should think rbout it not in tmnns oî dkni.ntling th Oeprrtnmnt af 
Indian Afhïm. It is much mon thrn tMt. î t  k about giving Iïfb and 
nnrningtoourtnrtki. Itgoesfukyondthbnotionof9.ttingridofthe 
ckpubrnnt. Wtrrt we wurt to do tnrmugh mis pmœss is gain conbol over 
Our lîues, W. wrnt to put foRh th. control uid pmmr when it belon#+ - in 
the nuids of Fint Nations That is wnit this pmess is rbout. lt b rbout 
nrtorinm rll th. juriulictions th.t belong to us, th. eontrol that hu buen 

4 Sec the Framework Agreement, M. at 4. 



The heart of aie FmmewOrk Agreement is in the pr*nciples that are intended to 

guide the changes that are to be undertaken. The importance of treaties and 

treaty rights to the proœss are best illustrated in these principlea. The first 

principle (5.1 ) states in part thot a: 

The second principle (5.2) states in part that the: 

Further, principle 5.8 states that 

7 Phil Fontaine, 'Message frorn Phil Fontaine, Grand Chief, AssemMy of Manitoba 
ChieW. llre Psoples' eecr'sr'wr, Vol. I, No. 1 (June 1985) at 3. 

a Agperidix I at 191. 

Q /M. 

IO /M. at 6. 



Treaty 'rightsD are promiseci to play a key role in fulfilling the goal of restoring 

jurisdictiwi to the 'First Nationm communities in Manitoh.' Treaty *tightsm will 

not be advemly affectecl but an, expected to fom the basis for the new 

'nlationshipeD between the Cmwn and the 'First Nationm. Logically ttlere are huo 

legal questions: what is a tnaty and what is aie legal nature of these 'treaty 

rightsB? The question of how to define a right has led to continuhg debates in 

analyücal j~rispnidence.~~ That debate finds ferüle gmnd in aie 'right" of self- 

govemrnent The conœpt of fidudaiy obligations has also been mixed with the 

interpretation of treaty rights? Once these questions have been examined, one 

is in a better position to address the koader questions of whether or not 

'treatiesm and 'treaty rightsD are the best vehides for new 'refationshipsn or for 

11 According to the oqedives of the Framework Agreement the restoration of 
jurisdicüon is to the 'Fht Nations govemments', in efiect mstoring 'self- 
governmentm. 

12 See W d e y  N. Hohfeld, 'Sonte Fundamental legal Conceptions as Applied in 
Judicial Reasoning", (4913) 23 Yak Law Journal 16, and 'Fundamental Legal 
conceptions as Applied in Judiciel ReasoningD, (1 91 7) 31 Yak Law Journal 71 0. 
This wiil be dkussed fully later in the thesis, but a sample from each side of the 
Wohfeld' debate is: Walter W. Cook, 'Hohfeld's Contnkrtions to the Science of 
W ,  (1019) 28 Yale Law Journal 721 and Albert Kocoumk, The Hohfeld 
System of Fundamental Legal Concepts" (1820) 1 S Illinois Law Review 24. See 
am: Roscoe Pound, Ju@m&me, Vol. IV (West Publishing Co.. Minnesota, 
1959) at 39. 

1s Sec & v. Q& (1886) 138 D.L.R. (4'") 385 al 398 (SCC): 

v. S p a m  ( l m )  D.L.R. (49 305 at 400 (SCC): 



revitalising old ones. Essential questions of %an it b done? have 

overshdwed the questions of 'should it be âone?. espdally regarding 

potential constiMional amendmesit. 

The thesis is divided into four chapteni. The first chapter foaises on the 

historical ciraimstanœs sunwnding the signing of the numbered treaties. The 

focus is on the pwers granted to the treaty commissioners under Canadian law, 

what the nature of that pawer was, and its legal source. Canadian jurisprudence 

relating to tmaties is also exploreci. Treaty Five is dealt with in detail, to provide 

a concrete example for later analysk Finally the chapter condudes with a 

review of the substantive law regarding treaty interpretation and the legal status 

of parties to a treaty. 

Fmm the first chapter, the importance of the myal prerogative as a 

starting point becomes apparent. This next chapter emphasises the prerogative 

roots of proclamations, resewe land, and treaties. These topico are of current 

interest and provide a basis for exploring modem executive agreements with 

Aboriginal people. 

The third chapter deals with the fiduciary concept and its rofe in treaty 

relationships between the Crown and Aboriginals. The case law is explored in 



ordet to get to the heart of the conflict of fiduciary nlationships in an era of 

Aboriginal seH+ovemment The chaptew discusses the prerogative's infiuence 

on the fiâuciary amœpt and expiores the issue ofwhethef fiduciary 

relationships an, a potenüal hudle for the use of exBCUtive agreements to 

Chapter Four look et 'rigMsW. It explores some of the debate 

surrounding rights ard duties fnnn an analytical jurisprudential view and takes 

examples hwn case law, academic debate, and political statements to illustrate 

the offen confiising usage of the temw right and duty. The anelysis is intended 

to provide a broader perspective and to place the legal discussion in conted 

with cu~ent statements of the issue, as well as to define a more legally 

responsible vocabulary. The final portion of the chapter takes three speafc 

principles ftom the Manitoba Framewwk Agreement and uses the Treaty Five 

'education' rigM to compare the stated objectives and goals of the Framework 

Agreement initiative with treaty flghts. In parüailar, this chapter raises concerns 

about using an executive agreement based on treaty rights to amend the 

Canadian constitution without a formal process. 

TERMINOLOGY 

First Nations, Aboriginal, Native, Indian: al1 of these terms have found 

their way into the wrrent vocabulary related to Canada's indigenow people. In 



an attempt at consistency and not to offend. the format used throughout this 

thesis is: Natives as a noun and Aboriginal as an aâjective. Howbver there are 

exceptions. The terni 'Indiana may be viewed as anadrronistk, yet in some 

cases to use the t m  'Natives cwld be histcwically misleaâing. In the nineteenth 

century the term was usually applied to the Métis, rather than to members of aib 

Ojiûway, Cree, or Dakota tribes in the Red River setüement and the North-West 

For example: 

Therefore in instances where using the tem 'Nativem could kt misleading, the 

term 'Indian' is used. The only other referenœ to the terni 'Indiana is in relation 

to legislation, e.g., /Mien Ad. The tenn 'First Nation* is not used except when it 

is the identity of choice as part of a name, eg., Split Lake Cree First Nation. 

ABORIGINAL SOURCES AND PERSPECMS 

14 Spmgue, supra note 2 at 34. 



Sane ettempt h8s been maâe to incorporate Aboriginal sources into this 

thesis (e.g. rcn, bibliography: Fontaine, Meade, Ptiœ, Treaty 7 Elden and Tribal 

Councii, Hedemm). Hawever, I acknowledge that because Ulis thesis was 

intended to deal with legal caricep& Wher than historid events, personal 

interviews with eldm and descendants of the original signataies were not 

attempted. The histononcal background refened to in the first chapter was not 

intended to elucidate the Aboriginal perspective but to explain how the tnaües 

wre  integratd into the general legal ~ystem.'~ URfOrtunateIy the most 

abundant personal accwnts over this time period wwe from govemment officiais 

such as Lieutenant-Govemors Archibald and Monis. These were first hand 

accounts and although they may repreoart a agovemmen~ or 'nondbariginaIu 

point of view, with due respect to the oral traditions of Aboriginal people, it was 

beyond the scope of this thesis to embark upon a search for oral accounts of the 

signing of the treaties. However, while we may not have much information on 

the attitudes of Aboriginal people towards the application of Euro-Canadian 

laws, there is abundant evidence that they were in fa& applied. 

1s & v. Van der P M  [1996) S.C.J. No. 77 at 40: 



CHAPTER ONE 
HlSTORICAL AND LEGAL BACKGROUND 

... I W H  that but g m s  injadcm or oponukii will iiiduœ tn«n 
( I n d b ~ ~ ~ ~ ~ i I k g ~ w n i c h t n y i i o w c k i m w t t h 9 r # r , o r  
no(irt th. whir wbjeas..tr 

-Wemyss M. Simpson, 1871 
Indirin Commissioner 

MANITOBA NUMBERED TREATIES 

The quest fw discovering the legal nature of the Manitoba treatid7 

begins not in the case reports, kit in the history books. Documentation 

surrounding the aeatim of those numbefed treaties that apply in Manitoba may 

yield dues as to their legal status and purpose. To examine the larger question 

of the efficacy of using modem exBCUfive agreements as vehides for change 

within Aboriginal communities, it is logical to inquire into the legal authority of the 

earlier treaties. What legal force did a treaty have? In other wards, what was 

the source af its legal authority? On whose authority were Vie treaties signed? 

Because there has nevef been Canadian legislation goveming treaties with 

Natives in Manitoba, by what authofity did the government and Natives enter into 

17 Treaües and adhesions were errtered into from 1871 to 1910 in Manitoba. The 
ksaIrdami by ûeaty is os follows: Tmaty One - 8 bands, Tmaty T w  - O bands, 
Treaty Three - 1 baiid, T m  Four - 7 banâs, Tfeaty 5 - 29 bands, Treaty Six - 1 
band, Treaty Tm - 2 banâs, and four bands wiümut ttsaüm. See Minislsr of 
Indian Affaim aild NorViem Development, F h t  I\Eelkns Con#nlllw'4y C3Pms, 
lm, M4Hdm Rsgkn (Onawa: Indian and NorViem Affairs Canada, 1990) at 
151. 



the treaties? Since this thesis concems itself only with Manitoba, m, begin 

shortly aRer this aea became a province. 

Lieutenant-Govemor Adams George Ardriôald amved in Fort Oany on 

the evening of 2 Septemk, 1870.'~ He carried with him ÏnstrwRions mgarding 

a number of issues, induding establishment of fmal  relations with aie First 

Nations, in his ca-ty as Lieutenant-Govemor of both Manitoba and the North- 

West Territm*es: 

1. You will, with u Iiük akhy u pessibk, open c~munkation witn 
th. Indian Br- occupying th. country lying between hice 
Supwior rnâ the Prwinœ of Manitoba, with vkw to the 
establishiinnt d swh frkndty nlrtionr u m y  make the muta 
from Thunâer Bay to Fort Oury secun at rll w o n s  afüm wr, 
and frcflitate the mWammt of ruch portions of th country u it 
m y  b. pmcücabk to improve. 

2. You will rlso tum your attention prompüy to th. condition of tha 
counfry outsick Mt)n Province of Manitoba, on th North and 
W.tt; and whik assuring the Indiuis at your wii, to -l&h 
frkndly nktions wîth than, you will asœrtiin and npott to )lis 
€xdkncy th. wuma you may aink most .dviubk to punw, 
wtmther by T m  or aümmi#, for thr nmoval of rny 
obmuçtions th8t migM b pn#ntd to ttw flow oî population into 
th. Wrtik lands thrt Ik between Manitoba and the Rocûy 
Mountains. 

16 A. G. Archibald to the Honorable The Secmtary of State for the Provinces, 3 
Seflernbsr 1870, House of Commons Ssssional Papers (No 20). 34 Vidoria, 
1871, at 9. 

18 E. A. Meredith, Under Sscretary of State for the Provinces to His Hoiror the 
Honorabie Adams G. Archibald, Lieutenant Govemor of the Province of 
Manitoba, 4 August 1870, House of Cornmons Sessional Papers (No. 20) at 6. 



When the new Lieutenant-Governor amveâ, the cornmunity of Red River 

was in a oonsidembk state of agitation. 1869 had seen the "Riel Resistanœ", 

which forced the f8defal govemment to gant Manitoba provincial rtatus. 

Although the provisional govemment of the settlement had consisted of both 

English and French speaking repreSBnfafi*ves, there was süll a great deal of 

unrest in the comnunity? The execution of Thomas Scott becarne a large 

source of hostility, not so much from the 'Canadianu residents of Red River, as 

ftorn neighbwring Ontario.= This agitation led to the homicide of Elzear Goulet 

within the first two weeks of the Lieutenant-Govemor's amvaLa The Red River 

m i t i o n a r y  Force under the aimmand of Colonel Wolseley p r d e d  the 

Lieutenant-Govemor and was supposed to establish law and order in the 

#I E. A. Meredith, Under Secretary of State for the Provinces to His Honor the 
Honorable Adam G. Archibald, Lieutenant-Govemor of ttie North West 
TerMories, 4 Aupst 1870, Houss of Commons Sessional Papers (No. 2ô) at 8. 

n Alexander Begg, HMwy of dhe MWbi&t, Vol. I (iomnto: Hunter & Co., 18B4) 
at 347. 

P Dou~las S9ragu8, Cansde and th8 M W ,  f868,1885, (Waterloo: Wilfred Laurier 
Univedty Press, lm) at 6748. Note that 'Canadian* miers to the relatively 
rscsnt migrants, mainly from Ontario to R d  River. 

a A. G. Archibald to Hon. M a r y  of State for the Pmvinces, 17 September 
1870, Sessional papers (No. 20). at 15. 



community. By umw, acannts the exact opposite ocarrred?* During al1 of this 

the lndian population in the area iemained ecntially friendly to Canadian 

authorit' This attitude wes eviâenced by several communications from Native 

and non-Native alike? Premier arong these wem hm letters from Chief Henry 

Prince, whem the Riel Resistance was described as 'the late mign of te&.= 

Further evidence of this was in the wwds of the Lieutenant-Govemcw himsetf 

upon amving in Red River: 

It mis shortly mer mis that the first offcial contact ocairred between the 

govemment of Canada and the Aboriginal population of the prairies. 

24 G.F.G. Stanley, The CMmW WiIMgs of Louis Riel, Vol. I (Edmonton: 
University of Alberta P m ,  1985) at 116. 

15 House of Commons Sessional papsn (No. 12)' at 41. mis is an anonymous 
letter to Cd. Deniris M n g  amorig mer things, mat the govemment could 
8- opowerhil support at any momento ftom the lndian population. The letter 
is dated 12 November 1889. 

ib Henry Prince to Hon. Mr- Ar~hibald, n.d., Mams G. Archibsld Pagers, Provincial 
Archives of Manitoba, M.G. 12 A 1, No. 768; and Wm. H. Prince et al., eddress 
to non. Adams George Archibald, n.d., Secrstary of State for the Provinces 
R w r d ~ ,  N.A.C., R.G. 8 C 1, Vol. 16, Fil8 433. 

2? A. G. Archibald to The Secrstary of State for the Provinces, 3 September 1870, 
Sessional papers (No. 20). 8t 9; sw also A.G. Archibald, to the Swampie and 
Sauteawc Chmian Indians and Haîfbwûs of the Indian Settlement, 15 
September 1870, Secretary of State for the Provinces Records, N.A.C., R.G. 
6C1, Vol. 16, File 433. 



On 10 Çeptember 1870, eight days aRer hb amival in Red River, Lt-Gov. 

Archibald reported that the Aboriginal population was in a gmat state of 

'excitement?: 

He hirther reporteci that he wwld be meeting with 'these Ttibesm at a 'very early 

daten. On 13 September 1870 the Lieutmantav8~nûf reporte  that he met 

with 'some hwo huided IndiensB. He reported that the inhabitants of the area 

were amious to have the Natives depart the area. 10 this end the Lieutenant- 

Govemor wamed them that smallgox had been reported in the area of Portage 

La Prairie. He also promised to see them in aie spring and at that time 

mconclude a treaty with thern of same kind'. He met another 'large body of 

Indians* on Thursday, 15 September 1870 at Upper Fort Garry. The outcome he 

descn'bed as being the same as the first meeting. In a later repoe the 

id A. 0. Archibalci to Mon. Secmtary of State for the Pmvim, 10 September 
1870, House of Comrnocu Sessional papes (No. 20), at 11. Archibaid initially 
shared the mudice of many outsiders who di not a-ate the degree to 
which the Indians &re iritqrated into îhe Red River Community. There is no 
evidencs th* the Indians wem m m  indined to appropriate the pfoperty of 
men than weru the membsrs of any otnsr grwp in the settlemerit. 

a0 A. G. Archibald to Hon. Secmtary of Sate for the P m i n w ,  13 Septetmber 

JO A. G. Archibald to Hon. Secretary of State for the Provinces, 17 September 
1870, House of Commons Sessimal Papers (No.20) at 18. 



Lieutenant-Oovemor related that on Friday, 16 Septernber he mceived mml that 

the seoond g w p  he had met with were dissatisfied with the results of the fint 

meeting. Lt.-Gov. Archibald agrwd to meet the bands once again on Monday, 

19 September, with six chiefs apparently representing about 550 people? fhey 

were unhappy about Vie meagre gif'ts they were given shœ they had 'neither 

food, dothes nof ammunition'? They were also under the impfession that they 

wwld be offered a treaty immediately upon the Lieutenant-Governor's arrivai." 

Archibald's concem was that a 'regular treaty' could not be entered into since 

notice had not been given to al1 amwnunities potentially afbded by a treaty. An 

underlying motive for #is delay was to allow time to gather intelligence 

33 S 0 m  e%pIanaüon can be given for this fast series of evtmts. In 1869, mot to U. 
Gov. ArchibsldS amal, James McKay Esq, was asked to negotiate with a band 
describeci as the 'Indians of Porla~e la Prairiem by Govemor William McTavish. 
James Md(ay was of mixed Eumgean-Native ttdtage and well acquainted with 
the lacal ban&, who hy 4871 was a memôer of the Ex6CUtiV8 Council of 
Manitoba. The pfoôiem was that several Canadian satlen had tried to s8tüe in 
me ama of Rat C m k  As describeci by Gov. McTavish, the Indiaris forbade this 
SeMement and the sdüors peütbmû the Govemor for assistance. Gov. 
McTavish requested Mdey to attemfl to negotiate an interim agmment which 
would allow the settlen to H e .  This agreement was on the understanâing that 
the settlement wuld not 'interfem wiîh the Indian's right to the landm. The result 
was the Portage T reaty, which very simpîy stated that the land was leased for 
three years, within Mich time the band expeaed %orne arrangementm to be 
made mgaiiding their land. The toms of th8 lease wem that new Canadian 
s8tîJen could suüb on the east side of Rat C m k  and could range thme miles 
landvord for krilding thnbet or firanood. Obviously, with the artival of Lt. Gov. 
Archibaicl the Poftage la Prairie band wanted a trsaty. See Alenrider Begg, 
Hlstwyotthe NoraFWst, Vol. II (Toronto: Hunter & Co., 1894) at 41 and 
'Portage Trew, Tris TWWo Gkbe, 4 Sepsmber 1889. 



regarding the lndians prior to treaty mgotiation~.~ Wth pmsents of ammunition 

and som supplies, the Lieutenant-Govemor got this group to reaim to their 

'hunting grwndsm. He reporteci that: 

St. Peter's band headed by Henry Prince was the other group petitioning. 

This largely Christian band had remained loyal to the govemment during the 

Resistanœ and expected cornpensati~n.~ Lt. Gov. Archibald replied that their 

conœmss would be addressecl the following spring M e n  provincial affairs were 

51 Mams G. Ardiibaid to J. W. Wright, 27 November 1870, Adams G. Archibaici 
Papen, Provincial Ardiives of Manitoba, M.G, 12 A 1, No. 114 at 2. 

s Notes of interview between the U. Gov, Of Manitobah [sic) and Henry Prince 
(Mikookinu), chieï of the SaReaux and Swampies at St, Peter's P a M  schod on 
the moming of Tuesday 13 Sewember 1870, Adams G. Archibaici Papers, 
Provincial Archives of Manitoba, M.G. 12 A 1, No. 22- 

I Note also the Aboriginal assertions regarding the Selkirk Tmaty signed in 1817. 
Urrfortunately this only warranted a mentloir in U.-Gov. Archibald's report. He 
did not mention whidi Natives compîained, and only related that the basis of the 
ampiaint was; ' S o m  of the Indians now deny mat these man 1- 
-s to î ï ~ ~  Sa#&& T i a  ever wem Chi* or had authority to M n  the 
tmaty.' (Italics mine). See Morris, supre note 16 at 33. The Selkirk Treaty 
stated (Morris at 143): 

However, in a tmn-ption of a meeting between Chief Henry Prince and Lt, 
Gov. Archiûald (Ibizl., note 20). Chief Prince stated: 



more settled. 

The promised treaty meefing took place at Lawer Fort Gany (The Stom, 

Fort) on 27 July 1 871. Mr. Wmyss Simpson, Member of the federal parliament 

from Aigoma, had been appointed lndian Commissioner to negotiate the fint 

treaties. He was a fomn# cmploy- of the Hudson's Bay Company on Lake 

Superior. In the campany of Lieutenant-Govem Archibald, some troops and a 

"force of constabularÿ to prevent liquor M c t  the negotiations pm~eeded.~ 

The matter was becoming urgent as them wem instanœs of settlen and 

sunreym being obstruded and of general uneasinegs du8 to the large number 

of settlem arri~ing.~ 

To understand the original treaties, we begin with Lieutenant-Govemor 

Archibald's opening address to the assemMed bands. It made plain the 

intentions of the Crown to the Ifdians. The Lieutenant-Govemor was following 

instnidions quoted earlier? After explaining why the meeting was delayed for 

some days, he went on to say: 

UFint, Your Onrt  Mathor, tln Qwen, wishos to do justice to rll her 
childnn dika. S b  will deai frirly with those of tho m n g  Sun, just as site 
would with thosa oî tha dsing Sun. She wîstns ovWr and pmaw to nign 
thmugh rll her country, and whik her ami is m n g  to punish the wickeâ 

37 Morris, suprs note 16 at 28. 

s /M. ut 20. mis was due to the infrlngements of the Portage Treaty, see supra 
note 33. 

18 S w  supra note 19. 



The meeting adjwned sa that the bands could select Vieir spokesmen. The 
- 

follownig day a most telling ocarmce tmk place. 

The Indian replesentatives were at fitst concemeci with the imprisonment 

of four Swampy Cree. Apparently they had âeserted a Hudson's Bay Company 

boat. were fined and then imprisoned in default of payment. They petitioned the 

Lieutenant-Govemor for the release of these men More negotiating any treaty. 

On this Archibald wrote: 

Y) Morris, suprs note 16 at 28- 



Folldng this incident, negotiations pmœedd fof fou more days. On 3 August 

1 871, Treaty One was signed. Shortly fier, an 21 August 1871, Treaty T w  

was signed at Manitoba Post The Aboriginal communities aff8CZed by Treaty 

T w  desired only to be treated the same as their south-eastem neighbours, with 

fhe last incident relateâ by the Lieutenant-Govemor mnild seem to 

indicate that English-Canadian law applied to Aboriginals as it did to al1 

members of the commwity. This was most cleady evident in an adûress by 

Chief Henry Prince to Lt. Gov. Archibald. Hem aie Chief expresseâ joy at the 

admission of Manitoba into the Dominion of Canada? He specifiwlly requested 

41 /W. at 34. 

42 1 ' .  ût 42. 

Wm. H Pfim ad=. acîâress to Hon. Adams George Archiôald. supa nom 28. 
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from Archibald that 'spiritous l iqwn ûe pmhibited in ouf lndian settlement'. In 

his reply. L t  Gov. Archibald promised ta =do what I can to âo away with the 

traffic in intoxicating drinKu It would seem masomble to say the Chief in this 

case felt that Dominion legislation was required, aswming that they were now 

dtizens of Canada. There was no mggestion that sane f m  of band legislation 

was contemplated, or any Aboriginal wstomary law would be cited or invoked. 

This view was also supporteid by the text of th8 treaties thec~elves. With 

referenœ to 'her lndian subjectsn, and 'Her Majesty's lndian s u b j 8 ~ f s ~ ~  

contained Hi both of the first two treaties. More explicitly, in the second treaty 

there was e spdfic provision to: 

.. aid and rr+ist the ofTicars of Hor M4esty in bringing to justh and 
punishmont, my Indian ofbnding agliinst the rtlpul.tions of this aIsrty, or 
inhingkig the in fom in th. country to wdeû.* 

The fol ldng evidence taises the question of Aboriginal people's 

acknawleâgment and submission to English-Canadian law even prior to the 

treaties k i n g  signed. One historien deswibed the attitude of the govemment 

representatives regarding the treaties: 

u A. G. Arceiibald to the Swampîe and Saîteau Christian lndians and Halfbreeds 
of the lndian setüemsnt, 15 September t 870, Sscrstary of State for the 
Pmvinces Records, N.A.C., R.G. 6 C 1, Vol. 10, File 433. 

u Monis, suprs note t 6 at 31 3, (Treaty Number One). 

40 1 .  at 320, (Treaty Number Tw). 



It is also stated: 

Also prior to the signing of the later numbered treaties, the North West Mounted 

Police had established a federal presence on the western prairie. This presenœ 

was apparently welcomed by the Aboriginal inhabitants: 

"1 c m  fnnn th Great WhiU Queon," M.ckod told t)mn via P m .  
"1 corrn in frkndrhip." man iw oxpkiind thrt th, poli- would m i n  1 
Fort Mackod and would .tCiblish kw and o d r  ovrr ttn prairies. They 
tird not coma to %teal the Indkns' knd, ha said, and W n  th. gowmmant 
wantmd rny knd it would smd nnn to discuu tho matter with t h  Indkns 
and to mrb tmîhs. 

ClOWloot, nputdly ttn wismt and mightbst of th. c h m ,  
oxpmud appiovrl. Othan rW thry w m  gkd th roâcorr m m  drMng 
mmy whisky tm&n who mbbed ümn of mir wiv88, their horws and 

M Ibkl., at 32. This statement during the Treaty a v e n  negotiatioris, seemingly 
elicited IaugMer fiam the assembîy, and it is contested whether the Natives wem 
laughing with the commissioners or at them. Regardless, the point was that the 
Mounîed Police were enfordng Canadian law in Indiair terrCtory pdor to the 
signing of the m a t h  See also Tnraty 7 Eldsrs and Tribal Council, 77w fnn, 
S m  and W#W I M  of Tmdy 7 (Montreal: McGilCQueen's University P m ,  
1 Sse) at 2S2. 



iüthough these instances took place Mher west. in what is now Alberta, there is 

evidence that this attitude existeci in Manitoba prior to the treaties." In 1845, 

one such incident behnreen a party of Si- and the Saulteaux living in the Red 

River area was described: 

48 William & Nofa Kelly, 7he Roysl CamWiw~ Mocanled PolFiice, A ACenQvy of HiSWy, 
(Edmonton: Hurtig, 1973) at 45. This aumunt was reported as taking place 1 
Dscernbr 1874. 

SQ The North-West Mounted Police wem not commissioned until1873. 

51 Alexander Ross, 77m Red Rhner SeilCs-, 1783 - 1856, (London: Smith, Eider, 
lm) at 330. This incident, along with numerous other cases can be found in 
the rscorrls of the Quarterly COUR of Assiniboia. See The PuMic lnte v. 
ÇBPen6?iS8WB8f1 4 August 1 MS.  Records of the General Quarterly Co? of the 
District of Assiniboia, Provincial Archives of Manitoba, MG 2.6 4-1, Book 1, at 
23: 



This evidence gives the impression that English-Canadian m m o n  law was the 

goveming juridiction when considering the treaties of ManitobaP These 

l'hem wem also cMI cases prbr to the treaties. whem Indians wem swing anâ 
ôeing sued. See Fe ce zie wav Psdiet~  v. $oseoh Morin. 16 Augus& 1- 
Records of the Gentml Quarterfy Court of the District of Assiniboia, Provincial 
Archives of Manitoba. MG 2. B 44.  Book 3, at û5 where the pîaiilliff rucamhlly 
swd for L 15.0.0, and YY&BIU Quewu-sence v. Qnnd Prftdiaq& 2ô August 
1û88, Records of the Geneml Quartedy Court of Vie D i  of Assiniboia, 
Pmvindal Archives of Manitoba. MG 2, B 4-1, Book 3 . 1  139. whem the piainüff 
su-lly s u d  for ths pries of a mare. See a b  -v Cm v. 
4% chmol nina and Ce'm m n  e Q 

. . w 21 Oecsmber 1880, Records of the 
G m l  Quarterly Court of the Oistrfct of Assiniboia, Provincial Archives of 
Manitoba, MG 2, B 4-1, Book 2. at ln, an adion for debt and desertion with the 
mît that the krdiam hsd to pay L 1 1.7.0 aad E i 3.1 .ô respectively and were 
imprisoned for me month fw desertion, M e  that in mis cas8 the defendants 
wem living in %rand Rapid at Lake W i n i m .  

In saying th& I adcnmiedQe that them is passionate argument to the conüary. 
An exampie of thk argument is in an unpublied position paper by the 
Sagkeeng First Nation of Manitoba (See Appendix 111) which stated: 

See a h :  Hamar Fmer, 'Forgotten Arpumerrts: Aboriginal rRle and Sovereignty 
in CBnedbr J~~ A d  Casesm, (1992) 21 (3) Manitoba Law Journal 343, and 
James (sakéj) YoungMd Henâersori, 'Empawering Treaty Federalism', (1094) 
56 Saskatchewan Law Review 241. The argument of retained sovereignty also 
provides the theoretical underpinning for arguments advocating the 'inhemnt 
rigM of selfqovernmentm. See: Pattidc MacWem. 'Nomative Dimensions of the 
RigM of Aboriginal SewGovemmentD, Royal Commission on Aboriginal Peopîes, 
Abmi@mî WGouwmd, L w  and C t m s ü t ~ l  Issues (ôîîawa: Canada 
Communication Grwp. 1985) at 13; Oelia Opekoksw. The Inherant Right of 
SeffOovemment as an Aboriginal anâ Tmaty RîgW, Continuing Legal 
€ducation Pmgmm. Annual Meeting 1994, hs Inhen,n4 R m  of w n e l  Se& 
GowmmW, Vol. II, at 2. However, it is difficutt to recancile this approach with 
the case law. spdfically Simon v. The Queen (1985) 24 D.L.R. (49 380 at 404 
(SCC) meminafier Simon cited to D.LR.1, & v. Vincent (1993) 12 O.R. (3d) 427 



accounts mise the question of the signifiant number of Natives that considered 

thernselves subjed to English-Canadian law" 

Prim to a Iegal analysis of the treaties, it b advisable to keep in mind 

what reasons the treaties had for dsting. It is plain to see M a t  the treaties of 

Manitoba wwe about, from a governmental standpoint First and foremost the 

Dominion was intmsted in seairing a rouf8 to the west It is obvious that al1 of 

the reasons fw treaty rnaking relate to pmviding a seaire path for immigrants, 

commerce, and traops. This was addresseci in his report to the Secretary of 

at 436 (Ont. CA), F m n e  v. the Q u m  (1856) 3 D.L.R. (2d) 641 at 652 (SCC). 
which have dearly statsd Inal the prindples of intemalional law are not 
dateminative on thii issue, 

s This view doss not necessarily impiy disregard for Aboriginal customary law. 
See Nonnan UoOrin, aJudidal Recognition of Aboriginal Customary Law in 
Canada: Seledeci Maitiage a d  Adoption Casesm. [1984] 4 C.N.LR. 1 at 1. Note 
-ver: 

It is important to malise tnat for customary law to be 'recognised', it requires that 
validity is given to Canadian cornmon law that grants the recognition, This way 
Aboriginal cwtomary law cm be recognised, but it exists within the common law 
framework. 



State for the Provincesw whem ha gave the opinion that the route he traverse 

was unsuitable for commercial transport due to the large numkw of portages. 

Secondly, the aim of seCuring the land to allow foi s e t t l m t  and 

agriailtun, was of paramaint imporbnœ. This 'populate and arltivate' mentality 

is extensively documented. It was plainly stateâ in instruction number 2. given to 

L t  Gov. Archibald, and al- referred to in his report to the Secretary of State for 

the ~rov inœs.  However, the scale of this enâeavour was naad0 plain in fumer 

conespondence hwn the L t  Gov., where he talked about the m i t m e n t  of 

settlen to popdate 50,000 acres he hopeâ wuld be availabk by the spring. 

The third reason for the treaties was to provide searrity in the region. At 

this time the Aboriginal populations still had the potential for raising a signifiant 

military force, and had aie tadical knowledge and ability to fight any British or 

Canadian forces. Lt. Gov. Archibald wrote: 

...- much mischiuf could have baan dom by h M k  Indkns, W o  in r 
thounnd phces could hava h a m s d  ouf boops with ontin dety&o 
tti.msohs and hava nfircnd voy much thoir pmglbu wmstwards 

54 Adams G. Archibald to the Hon. M a r y  of State for the Provinces, 12 
November 1870, Recomls of the Department of Indian Affairs, N.A.C., R.G. I O ,  
vol. 448, at 184343. 

8 Namely througti Lake of the Woods, up the Winnipeg river to Lake Winnipeg, 
then following the Red River to the tow of Winnipeg. Treaties were therefore 
needed to erdhguish Aboriginal tiüe for the route west. 

s Sw North West Territories instructions, supre note 20 and report to the 
Secrstary of State for the Provinces, supra note 54 at 184341. 



As well, during the Riel Resistanœ. the area tesidents were much m m e d  

Wh the possibility of an 'Indien war'. A resident of St Paul, Minnesota wrote: 

Finally, the altruistic motivations of 'civilizing' and 'educating the Natives 

were clearly a motivation. The fifth instruction to L t  Oov. Archibald quoted 

eariier, described aie reason for a report on the 'state of the Indian Tribes" to be 

"the improvement of their condition'. However, in the main correspondence 

between the U. Gov. and Ottawa. there was littk mention of such altniistic 

motivations, 

LEGAL BASIS 

The federal govemment's motivations for treaties were reagonably clear, 

but there is no evidence to suggest that legal considerations played any part in 

dioosing treaties as a method for dealing with Natives. T'hem are traditionally 

a E>drads of a Ieüw adârsssdd to the Secrotary of State for the Provinces, by a 
gentleman mident at St. Paul, Minnesota, 28 November 1869, Sessional 
Papsn (No. 12). 33 Victoria, A, 1870, at 41. 



three ways a govemment can exmise p ~ w e r . ~  Statutes would oeem to have 

been one meaiod of proceeding, which could have takm dnefent forms. 

Aboriginal t itle could have been legislaüvel y extinguished without negotiation of 

any kind. The Treaty Commissioners cauld have been empawered through a 

statute instead d cmnmissiod or the treaties could have been ratified by 

statute after negotiations finished. Thefe is no evidenœ that any of these 

methods were considered, but we kKnn by the absence of legislation that 

treaties were not concludeci in this rnanner. 

Powers relating to contract would also have b e n  a masonable way of 

proceeding. Yet any contrad warld had to have ben made either with each 

lndian separately or with some f m  of group. However, contractirtg with a gmup 

of lndians at that tirne was questionable since there was no legal affinnation of a 

band." As for contrading with individuals, there seems no doubt that this 

would have been legally possiblee, but there is no evidence that this was ever 

59 Acwrding to Hslsbuy's Lnvs of w, Vol. VIII(2), 4* d.. (London: 
8uttennorths. 1880) at 243, exeanive power c m  be exercïsed in one of three 
ways: statutes, royal prerogslive, or cornmon law powers deriving fmm the legal 
personality of the Clorni. Examples of Oie last method indude 'powers or 
capaciües of awnemhip and contractm. 

00 Copy of a Report of a Cornmittee of the Honorable the Pnvy Council, aQPraved 
by His Excelkncy the Govemw GeneraI in counul. on the 20. May. 1870. 
House of Comrnons Sessional Papers (No. 20) 34 Victoria, 1871 at 2. 

rn Even recently a band has not been dsemed a person in faw, nor a corporation. 
See Jack Woodward, NWkw Lew. (Toronto: Carswell1989) at 15: and, Pm@ v, 
m w n  (1 98ôJ 103 D.L.R. (3d) 603 et 612 (F.C.T.D.). 

dt See supra note 51 where befom the treaties Natives had legal standing to sue 
and be sued. See also m e m a  v. (t 909) 19 Manitoba Reports 122 at 
125 (KB) and Prinœ v. T r a q  [1913] 13 0,L.R. 818 at 822 (KB). 



considered. Rom a pradical point of view classifying treaties as Contracts is 

currently academic, because wmmt jurisprudence has stated that treaties are 

similar in natwe to, but not adual, contrads." Note that in the mu decision 

the court stated that treaties wem 'tantamount to a contract", ôut -nt on to hold 

that an adion for breach of contrad couid not be rnaintained due to three 

aspects of the treaty. These wwe: 1) rights are assigned to a colledive. not 

individuals; 2) causes of action are tm old; and, 3) the govemment cannot 

contract to fimit parliamentary legislative pamr. This left only the prerogative 

pwen of the C m  as an option. 

Why is mis important nouR As we m'Il see in the next chapter, treaties 

based in the royal prerogative put them in a weak legal position, but overcame 

the diffailty in 'conractingn with a band. Also, prior to 1982 and the protection 

of S. 35 in the Constituéon Ad, 1982, it was doubthrl thet treaties cwM be 

enforced by the courtsm Therefore an investigation of the royal prerogative is 

See~ #mon,, supra note 52 at 404. & V. FWû] 2 C.N.LR 77 at 105 
(S.C.C.), Town of _t(av River v. the Queeq ( l m )  101 D.L.R. (3d) 1û4 
(f.C.T.D-). 

a4 Sea supra note 81 at 607. 

dS See Attomev-General for the Dominion of C a n e  v. Attornev General for 
on tari^ 11 896) A m a l  Cases 190 at 21 3 (PC): 

Sikvea v. The Q u m  (196S] 2 Canadian Cn'rninal Cases 129 (SCC): 



neœssary to understand the basis for Vie legal enforceablity of beaties. This is 

pertinent in ligM of more recent judicial findings that treaties are neither 

contract?, nor treaties in the international Iaw sense, but are sui genen'sSm 

Therefore if neither the niles of contra& nor intemational law apply, or only 

partially apply, then what should guide the judicial interpretation? if Aboriginal 

treaties are tmly sui geneds, then it becornes vitally important to estabiish the 

legal and historical bases upon which they wre  aeated.* It seems far too easy 

In the Sikveq case the a d  in question was the M&atmy C o r n i r r m  Ad, 
RS-C. 1952, c. 179. Notetheprutectiongiven bys. M o f t h e I ~ A c t R . S . C .  
1885, c. 1-5 against provincial lam conflicting with maty provisions. See also 

V. me Q- (1~83) D.L.R. (34) 416 at 470 (FCA): 

00 The bwo leading legal modek uscrd to describe Aboriginal treaües a n  contract 
law and pubiic international lm of treaties, See, Robert Reiter, Ihe Law of 
Caadim Incaien tme4ries, (Edmonton: Juris Analytica Publiing Inc., 1995) at 
III4 Oetpite similaritïes, the courts have held that Aboriginal treaties are not 
intsmational law treaties. See Franç& v. & (1956j S.C.R. 81 8.3 O.L.R. (2d) 
641 at 652; m. supra note 52 at & v. Vincent (1993) 12 O.R. (3d) 427 
at 441 (CA); Pa*, supa note 61. Aboriginal treaties are not contrads eitner. 
See Pm*$, M. at 601 (F.C.T.D.), Town of Hav River, s u m  note 63. 

67 For a different view see Owen Griffis, 'Sui Semantics and Genen's Gratuities: 
The Conundmm of Cmwn Fiuciary Obiigations to Aboriginal Peopleg. (1995) 6 
Windsor Review of Legal and Sodal Issues 38 at 65. Griffis strenuously 
argued that by definition, Aboriginal legal concepts labeled sui generis are 
incapable of beiw describecl in %anadian legal Iexicon'. Therefore to corredly 
define a sui gpmr~'s concept in this context wouki be 7he way the Indians 
understa - as the right to perpetuate the culture as only Indians know h W .  
Unfortunately Griffiths dM not elabode on a pnctïcal rnahod to effed Mis 



to say the treaties are suigenerts, Ieaving the courts flounderhg for pfeceâent, 

forced to take those aspeds of contract lm or international law #at they 

diaose, without regard to whent th8 kgal authority came from in the first place. 

Sinœ th8 anmm seems to be the royal pmmgative, we must fint examine one 

treaty and the legal intefpmüve rules sumnding treaties, to provide the conteid 

for an analysis of the royal pmgative. Treaty Five is the best choiœ, because 

it not only aff8ded the largest number of Aboriginal people in Manitoba, but alsa 

contained expliut rd- to hunting, fishing and educeüon rights. 

TREATY FNE 

The vast area that Treaty Five covered was ceded in two different 

periods. lnitially signed on 20 and 24 September 1875, these dates 

corresponded ta the amval of the beaty Party in the settlements of Berens River 

and Nonnray House, respedively. Alexander Morris was Lieutenant-Govemor 

and present at the initial signing. Wth the adhesions shortly after in 1876, this 

treaty covered an area of approximately 100,000 square miles, around Lake 

Winnipeg. The motivation was to open the territory for the development of water 

transportetion? The more northeriy mgions of Treaty Five were dealt with by 

theory . 
rn Morris, supra note 16 at 143. 
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adhesions ocaimng in 1908-10. By oiat time rnining interest in oiese areas had 

inaeased the priority dtreating with the northem bands? As well, the 

boundaries of Manitoba wrm, being amsidered for extension, and by 1907 

survey aews were at work m t h  of the original Treaty Five area, a source of 

conœm for NoRhern 

The Indian Promises 

Before detailing what Indians received in f reaty F ive, it is important to 

examine what they gave up. The most important aspect of these treaties for the 

Crown was to gain unencumbered title and control of the land accupied by the 

~at ives .  Not surprisingly thmore, this became the fimt issue dealt with in the 

treaty. It stated that the Seulteau, Swampy Cree tribes and al1 other lndians 

inhabiting the treaty distnd: 

m Kenneth S. Coates & William R. Morrison, Tmaty FW Rem- Report, 1875. 
1W8, (Ottawa: Minislsr of lndian Affairs & Northem Development. 1987) at 36 Q 
M. 8y the tum of the century the govemment was actively pursuiw the 
construction of a rail lino fmm southem Manitoba to a proposed port on 
Hudson's Bay- 

10 /W. at SI, Note that the boundaries of Manitoba were extended from the 53* to 
the parallels in 1912. 

I I  lbid. 



and also 

These wsre the provisions which rmoved the 'Indian titlen from al1 of the lands 

covered in Treaty Five. It was fiam these ceâed lands that the Crown created 

the resewe land b a d 4  

The next Aboriginal promise gave the Crown, successors, and subjects 

fiee navigation of al1 lakes and rivers, as well as free access to the shores. This 

was followed by a provision that allowed Her Majesty the Rght to 'dealn with any 

settlen within the bounds of any reserve lands, as she deemed fit. 

The next promise was: 

n Morris, sulm, note 16 at W. 

71 Ibid. the treaty provision reads: 



This was the concept first outlined in the Royal Prdamation, 1763, as the basis 

for European-lndian relations. Although the Royal Proclamation did not apply in 

the Tteaty Five aream, the influence as a basis for the land relationship was 

obvious. The Indian Act of 1868" alreaây antained this concept, so regardless 

of the treaty provision this nile would still apply? This idea of the C r m  

intemediary between Natives and the mst of the world regarding resenre land 

78 No doubt the Royal Proclamation refl8Cted the fundamentai pmmise of British 
Imperia1 policy which was carried forward and impiernented by Indn'sn A d  
pravisions and the numbered treaües. However, in Manitoba the Royal 
Proclamation dM not have any legal impact. The proclamation text sîated tfwt it 
did not appîy to amas under the contml of the Hudson's Bay Company. This 
was held in meareab v. & 11968) 57 D.L.R. (24) 538 (SCC) and meriüoned in 
Bidet v A G .  a-C.l(l973). 34 D.LR. (36) 145 at 2û3 (SCC) Them is srne 
academic comment to the wnûary. See J. Woodward, supra note 61 at 76 and 

(Doctoral thesis, Oxford Universr(, 1979) 1 361. Hmever the weight of judicial 
opinion wouiâ seem to make this issue dear. 

n AnAdpr~-fbrthe- . &m8DepammM40fllreSearefary0fM 
ofcansds, a n â e n d I b r m a t q p m t o f l ~ ~ O r c k r e ~ ~ ~ ~  W s ,  S.C. 1888, c. 
42, S. 1,5,6,8(1), 0, (9). See also Bruce A* Clark, I W i  TRb in Canada, 
(Toronto: Carswell, 1987) at 90. Note also An Act to m n d  U w s  
nrspeaingI~s, endtoextendoertahLewsm~tomalYers~~nnededwiZh 
Incîhns Co Itie ~~s of Manitoba snd Bnaish CoILMnbia, S.C. 1874, c.21. 

m Note An A d  respecfhg ihe M-nf oldhe Indn'sn Lands and RapeRy* 
S.P.C. 1880, c. 151. Section 4 stated that only the consent of the chiefs was 
requirsd for land surrender. It wasn't unül1876 in An A d  to amend and 
c0rtsdE'dste dhe lews mspecling IiWiwst S.C. 1876, c. 18, that a majority of the 
aduk members of each band was required for a valid surferider. 



transactions is now legisated in S. 37 of the Indian A&* ln a related provision, 

Treaty Five provided: 

The next hwo provisions that the Natives accepted related to Iiqwr: 

Related to the hunting and fishing provisions~ Natives further agreed to 

the limitation of the hunting and Ming  'rightsa recognised in the treaty, 

- - - 

19 R.S.C. 1985, C. 1-5. 

a Monis, supra note 16 at 346. 

81 Morris, suprs note 16 at 346. Note that although mis may not seem like 
something Natives were giving up, this provision would seem to dearly 
exünguish any daim to an hîmW aboriginal jurisdicüon over liquor laws. 



Finally, there wwe a n u m k  of pmmisesm made by the chiefs on their 

own m a l  anâ as ieprescmtatives of al1 lndians inhabiting the treaty area. 

Specifically the pnmiioes werem: 

65 Morris, supa note 16 at 348. Sirnilar to note 81 above, this provision has the 
bands accepüng government rsgulations over their hunting p r a d i ~ e ~  and in the 
proces givlng up their pmviously unlimitecl hunüng and Ming adivities. 

84 11 Os aauabb that Viese promises la& constitutional protedion. S. 35(1) 
Co&&dhn Act, 1982 R.S.C. t 9û5, App. II, No. 44 stated: 

it is anly the rigMs .of the abriginal people of Canada' which are protected, 
The C r m  Mhts t)awing from the treaties are not mentioned in S. 35. In this 
way s. 35 tan t~! misundemtood to cast a bianket of conaitutional entrendiment 
over al1 of the treaty promises. This diaindion becames important when laoking 
at amendrnents to the treaty. Obviously it will be much more diflicutt ta amend 
the Cmwn promises to the Natives than it will be to amend the reverse. 
Hwwer ,  just because AhQinal promises made in Tmaty Fivs were not 
corisütutionally entrsnchsd, thi does n d  take away the gravity and signifiana 
of those promises. Constitutional entrenchrnent s8rved to proted the treaty 
pmmises for Aboriginal peopîe against legislative amendment or 
extinguishment. 

a Morris, supra note 18 at 347. 



The fint promise the Crown made to the lndians in Treaty Five was: 

This promise was made mth the pmiso to respect lands Vien under cultivation 

by Natives subject to the treaty. The treaty then goes on to desaibe the bands, 

specifically Poplar River, Norway House, and the breakaway band located near 

Fisher ~iver? All the bands subject to this treaty were given 160 acres of land 

87 /Mt at 344. The paragraph goss on to set out the boundarfes of each particular 
rasewe 

OU The Fisher River band was a keakaway from Norway House band that was 
given land near F i e r  River under mis treaty, Morris, supa note 16 at 344-5 



per family of five, except Ik the Fisher River band, which mœived 100 acres d 

land per family of five." 

The next promise made by the Cmwn was to give each man, m a n  and 

diild a presemt offive dollars 'in exünguishment of al1 daims heretdore 

prehwreb.m This was over and above the annuities mentiomd later. 

The Viird promise mlated to education." it stated: 

The 160 acres was than the 64ô acres given in Tmaty Four anâ Six signed 
the year bfm and the p a r  Mer mpwthmly. The mason forthe dlsparity in 
tne land allotment$ concemad the value of the land ghren up. In a letter (Ibid., at 
162) to Morrk, Thomss HowsFd slatd: 

The sarne look wouîd expiain the fesser amount @ven to the FMer River band. 
However, the land subjed to Tmaty Three in the North-West Angle was of a 
similar type as Trieaty Five, yet it gave one square mile pet farnily of five 
(Morris, suprs note 16 at 323)- 

QI In Tteaty One anb Tm, $3.00 per person was given with iio exünguishment 
staternent. In Treaty Three, $12.00 was given with an includeâ extinguishment 
dause like that of Treaty Fwe. Treaty Four was more cornplex in that the Chief 
received $25.00. headmen $15.00, and al1 othem received $12.00, with no 
erdinguishrnent dause. Treaty Six wed the same pattern as Treaty Three. 

w In Tmaty One anâ Tmo (Morris, su- note 16 at 31 5 and 319 respedively) the 
provision stateâ: 

Tmaty Thme and fmaty Six (Mo&, W. at 323 and 353 respedively) had the 
identical provision to Treaty Five, whereas T rem Four (Morris, &id- at 333) 
stated: 



The fourth promise was also important stating: 

The wwd 'avocation@ in modem parlance rneans 'employment or business*. 

Therefore to today's reader of the beaty, the C m  promise arguably cwld be 

understocxi to mean commeccl*al hunting and fishing. Huwever, legally speaking 

the definition of avocation is quite difbrent. Bledr's defines 'avocattion* as: 

A alling m y ,  r dhmmion; suggming idem of malkr dhin of li(b, or 
subordinatm or ocuriond wnploynnmt~~ or h~obbhs, u dktingubM 
fmm am's o r û i ~ r y  or principIl occupation. 

As well, an older edition Oxfofd Didionary defines mavocati~nm as a 'distraction; 

minor occupation8? Cleariy the word that should have been used if the drafters 

OQ Morris, supre note 16 at 346. 

rn Ibid. 

OL Webster's Didionaiy, (ivyiand: POP-M,1091) at 43. 

06 Blsdr's Lew me 5th ed., (St* Paul: West PuMishing Co., 1878) at 124. 

w Oxibrd EnglYSn -, Süt ed.(Oxford: Clarendon Press, 1W4) at 80. 

38 



meant to state commercial purposes, wwld have been mvocationm. As we will 

see*, it was the understanding of the Aboriginal parties which was most 

signifiant in th. interpretatiCion dtreaty tmsm. M o r e  the actual mKd used 

in the treaty may be irnlevant if a band can show that it was understood to mean 

occupation and that the Aboriginal people engagd in wm-al hunting and 

fishing at the time the treaty was made. 

The final asped of the hunting and fishing provision, was the territory 

covered. ln the tteaty aie hunting and fiahing area raened to Mciuded the 

whole of the ûeaty area. The NafuraI Resdutces lnnstbr ~ g m r n e n p  

unilatemlly changed these treaty provisions. The agreements were between the 

federal governent and each of the three prairie provinces. fhey specifically 

stated thatl? 

On th& point it is interesüng to note tM in A -of the Cme Lagmgp, 
1st ad. floronto: Churdi of England, 1838) thers is no C m  translation for 
'avocation'. HOW~VW Ihere are tm, words for 'vocation', those being (wrtc) 
Uto'slrawin ami (calling) nuto'rnikosewin, This dicüonary, atthough puMished in 
1838, mis basd upon the wrk of Rev- €A. Watkins in 1865. It would be 
inteissting to knawwhicti word James McKay used to translate the treaty in 
1875. 

89 Ths ConsllYuakn Ad, 1930, R.S.C. 1885, App. II, No- 26 (art. 12 in Atta., Sask., 
srid ad. 13 in Man-). 

'Oo S m  Woodward, sum note dl  at 319. 



Several separate monetary promises can be gwped together. Each of 

these promises wem similar in nature, in that a given sum of money was 

promised to various membem of a band. To begin mth: 

Also: 

Later the document stated: 

lm ConstWW~ Act, 1930. R.S.C. 1905, App. II. No. 243. (Sctieâ.) Memomndum 1. 
arî. 13. Notstnat&v.&pe~[1990l3 C.N.L.R. 95 at 117 (SCC) putan end 
to m y  arguments regadhg the numbefed tmaties allowing commercial huntin~. 

'02 Morr(r, suprs note 16 at 346. 



The final promise made in Treaty Five was the grant ofchattels. The first 

and largest was the -nt 'once and fw alr of a reasonably long list of farrning 

irnp~emmts'? lnduded in this list mm, items such as axes, mm, ploughs, and 

h a m .  Aiso induded was enough seeds of wheat, barfey, potatoes, and oats 

to 'plant the land adually brdcen up for cultivation by such band? Next, the 

chief and three subordhate officers w r 8  to receive a suit of dothing once every 

thrw years. Finally, a flag and medal wem given to the chief in recognition d 

the execution of the treaty.'07 

lm /M. at 348 for the camplete lia. 

'07 It coJd be argua that a band gave up any daim to üue sovereignty by 
accegüng the flag, or mat the msdal indicateâ the status of the chief as an 
offiœr of the C m .  bwever, these atguments go beyond the present analysis 
and do not dimctiy date to the Manitoba Framwork Agreement. However, note 
that the su& of dothing WBS mfmxl to 8s a aunHomim, Morris, supre note 16 at 
133. Note abo the significanos pl- on the medals given, IlW. at 74: 

Accepling the flaO also raises the question of acceping the Queen's law, see 



These promises can be divided into amünuing obligations by the Crown 

and oretirno grants. The continuing obligations will be the promises potentially 

Macted in 1997 by the Frammmk Agmmmt. These divide into three major 

obligations and five minor obligations, baseû on the greetest potential pearniary 

gain that woufd be inherenf in the promise. 

Th- weni three minor cmtïnuing obligations.'* These were al1 the 

continuing payments to band members, chidand coumil. Also induded in the 

list was the triennial mit of dothing ewarded to chief and coumil, and finally the 

five hundred dollars for ammuniüon and net hnine. Although the payments of 

five, hHenty-five, and fifteen dollars might have been significant in the 180CTs, 

these continued payments are now only syrnbdic. 

EXISTENCE AND EXTINCTiON 

So far WB have seen historical accounts and the pmvisions of an adual 

treaty. Homwer, the courts have imposed their own rules to detemine which 

Morris, at 73: 

lm This Çategorkaüon is entirely suôjective, for the purpose of showiirg what is of 
modem caiicem. Minor oMQations could have sbnificant repercussions taday, 
sse w* 



treaties will be recognised and upheld by the law. The ident'ieâ requiments for 

a valid treaty am: 

In Sioui aie Court refend to five specific factors which helpeâ determine 

whethet the parties intended to enter into a binding treaty: 

lm Reiter, supa note 88 at 111-2. Note mat criteria (i) The cornmon understanding 
of padies to me document at the tirne it was executed', and (ii) 'made by 
pemons in authoritf, am elaboratd in the follawing p e ~ a s  and (vi) 'Indian 
tmtîes are not international tFsatiesn was more of an interprsthre principle than a 
aiteris for a val# treaty- Note a m  Chat criteria (iii) and (iv) corne fmm Simon 
supra note 52 (Itelb mine). white (v) cornes from N m  v. & [iQ83] 1 
S.C.R. 29.1U D.L.R. (3d) 193, and (vii) ames fmn the of Hav River v. 
&, supre noie 63. 

110 . Sioyi. (lm) â6 C.C.C. (3d) 225 (SCC) mereinaiter Sioui cited to C.C.C.] at 240. 



Al of these criteria are useâ by b courts to detemine whether a document is a 

treaty, because to date Wctly oral aqrwmwwits have never bem judicially 

detemined."' Clearîy the Supfeme Cowt in both Srnon and sioui is aâvocating 

a liberal interpretation of what constitutes a 'treaty". In particular, the Çupreme 

Court in Simon quded Nani, J.A of the British Columbia Court of Appeal. 

saying in part 

This statemmt cast a broad net to potentially encompass a wide variety of 

documents. 

"' See~ & v. çqtg (1 993) 107 D.LR. (43 1 at 47. In th& csso the Tiaty of 
SwegeMiywss the subjed of judicial smtiny. The treaty was m e n  at one 
point but 'al1 written tmxss of the treaty disappeared. This is not the same 
question es a pumly oral agreement, but pmurnabîy similar niles wduld apply. 
Nets that the Suprstne Court of Canada did not add anything to this particular 
point Qnœ W y  *assu- wiîhout deckling' the exkûence of the treaty, sete & v. 
-(lm) 138D.L.R. (43 385at41Q. Theonly~thinglhstcomesdose 
to this question wbm on1 promises made in the negoüations of Tmaty One and 
Tw, Midi wre later iriarporated as a â ~ i i s  to tfiose trsaties in 1875. 
These aâhesions have never ôe8n the subjea of Iitigation. 

I l 2  m, supre note 52 at 108. 

tts ln the two Ieading cases, sima Wü.. and supa note 1 10, Waty rlgMs 
wem raiseâ as âefenses to charges under provincial ads, In both cases the 
C m  calleâ the validity of the treaty into question, the courts therefom had to 
detemino what is a trsaty for putposa of s.8û of the indien Ad, R-SOC- 1985, c. 
CS. midl reaas: 



Rie Simon and Sioui ases are also central to an understanding of how 

tmaty rights might be exlinguished. In Simon two arguments for extinguishment 

wsn, rdvanced by the C m :  breach of e ibndamental provision and 

extinguishment by occupation. The fundamerital provision that was allegedly 

breached was the promise to fernain at peace, wbich wes said to have been 

breactied by the resumption of hoailities behween the Micmac and British in 

1753. This argument derived from intamational law, based on the nile that 

treaties are teminated when hostilities begin or resume. The Court M d .  

however, mat: 

the constitutional quesüon set by Chief Justice Oidtson in merl, but not in 
Sioui. was: 

Nevmthe(ess, the Suprerne COUR dedineâ to answer this question on the basis 
that S. 8û applied to suspend the provincial Iegislation, making the consütutional 
quesüon unnscsssary to this case. ît wouîd mern unlikdy a court couid interpret 
7reaty' for purpodes of the I M h n  Aa diffsmnt than that of S. 35(1) of the 
CovlsdTlrrlkn Ad, 1902- If a doaiment is enouqh of8 %eaty' to over-fide 
provincial lam of general application, it would &e contrary to the object and 
prp064 of S. 35(1) to then exdude the rights hom constrtuüonal protedion. Tnk 
proposMan found supported in & v. yin-, s u m  note 52 at 435 wherw the 
court ne#: 



Instead of reSfrt*ding itsetf to just this intemational law cariparison, the Court 

commenfed genemlly on breadi of fundamcintal provisions: 

This was ciearly an obrtcrd~um, as the Court immediately stated that this was 

not necessary to decide the case. 

On the second grwnd the C m  argueci that through occupation by the 

'white mann under Crown grant or lease, the Aboriginal rights had been 

extinguished outside of rewwe temtory. The Court refused to decide the case 

on the simple assertion of adverse ocaipetion: 

/M.; a b  & V. +lOhOJQn (1990) 122 N.S.R. (2d) 280 (Pr. a.). Note that this 
unse was affinnsd at (1993) 12û N.S.R. (d) 414. Houever the lower court's 
condwion mgarding ths temination of th8 tntaty was not mmtioned in the 
Court of ~ 8 i ' ~  reasonhg, whidi instead mlid on a close reading of the 
particular artide to coma to thsir conclusion, 

Simon, s u m  note 52 at W. 



the ûeaty war mt shawn to have been exthguished. In a bold statement, the 

The Supreme Court of Canada in JUowegiiickîl@ set aie standard for treaty 

inte~retation.'~ In this tax case the Court Md: 

'17 m, s q n  na8 110 at 254. mir is a very iritemstirig and unique ~ss8rtion. as 
it couid impîy that even a bfeacb of hindameiital temis could not arnount to 
extinguishment mthout AûwQinal consent. 

lu Reiter, S U ,  note 6ô ût IIW O. 

'le This b not a tmty  case, but R b favounbiy aeâ in supn, note 52 at 
402, and Sioui, supra note 110 at 233. 



This statemmt was mitefated in @mon and again in Siaui. When revisiting this 

statement in simi the Court explainecl it by citing the United States Suprerne 

Court in 30- v. In aie parsage cita by #e Suprane Court of 

Canada, lack of experienœ in the English language, specilically in legal jarwn, 

was a prime mason for this rule of interpretation. However, aie Court went on to 

Say: 

If the bas& for the fawwable interpretation doctrine was ladc of resources and 

education of the Aboriginal party to the agreement, then this passage would 

seem to imply mat if that underlying reason is rernoved, so to should the 

interpretive nile. This further implies that an invemly proportional relationship 

exists between the education and resourœs of the band and the principle of 



gemmus and l i b f  intwpmtation of the agmment. Specitically, the better the 

prdessional rrepreSBntBfion Ik the band. the kss liberal and gemrous ohould 

be the interpretive rule. This is emctîy what was M d  in Eastmain Band v. 

and -lm- . . '*. Hem the Cowt 

held at pg. 25: 

And went on to hoM on the same page: 

At what point does this rule become inapplicable? The ment Royal 

Commission ststed: 



There am communities today that may not be able to Mord adequate 

representation. tf such representation wes not provided to them, it would seern 

fair to madivate the intefpretive d e  in favour of Aboriginal parties. 

In Sioui the court held: 



The comrmn law requirements regarding the competemy d the CM'S 

representative to sign a ûwty wem dealt with in SSp?. The Court started its 

discussion by canpletely m n g  the rsaoning of &. v. Svlib~v.'~ ln Simon 

the Supreme Court of Canada had a window of oppottunity, in that the treaty 

under consideration had been juâicially considered eight times, with only Svlibot 

rejecting the treaty's validity. Regarding capacity, the Court stated: 

Here the Court set out a subjedive capacity test. The question that must be 

asked to detemine C m  capacity is: did the band npresentatives believe that 

the local govemmental authority was acting on behalf of the C m ?  

When this topic was revisited in Sie@ the court had a more difficult time 

because thwe were no judicial nilings on the alleged treaty in question. In this 

case the Court elaborated on the test to be applied: 

ln sum note 52 at 400; & v. SvîibQY Fg29J 1 D.L.R. 307 
(N.S. Co. Ct). Patterson J. heu that Indians wre essentially 
possessions, the interest in whicti passed to michever 'civillted 
nation' was in pwer. 



reasonablemss standard, the COUR removed the main subjective element, Le., 

the Aboriginal belief in the capacity d the C m  representative regardless of 

the reasonableness of that belief. HOW~VW, it did allow for an exploration of the 

fads which might have ~ M b u t e d  to belief in that capadty. This dflsred from a 

pure objective test, which would simply ask given this particultir Crawn 

representative, would a masonable person aiink he had capacity to bind the 

Crown? Instead, the Court set out the modifieâ objective test: given this Crown 

representative, wwld the reaaonable band representative believe that he had 

the capacity to bind the C m ?  This is a subtle but important difference. In the 

Sioui case, the court then went on to examine Oeneral Murray's actual authority, 

and then that authdty as it would have appeared to the Huron. The court found 

that General Murray had actual authority tu sign for the Crowrt, as well as 

apparent authority from the viewpoint of the  huron^.'^ 



The Simon cas8 simply acœpted the proposition that the then Micmac 

chie- and thme m e r  signatories wem representatives of the Micmac people.'31 

No further evidenœ was cited, and no explanations wre  Offwed for the 

conclusion. In the Sioui case however, the Court did enter an analysis of 

Aboriginal ~apacity.'~ This centered on the C m  argument that to have 

capacity, the Natives must daim 'histort*cal occupation or possession of the 

lands in q~estion'.'~ The court fejected this argument as it applied here, 

say ing; 

This has been the only legal capacity argument raised to date. As mentioned 

earlier, the interpretive mle giving a bmad and generous interpretation to 

treaties was applied in these cases. The Court in sioui did not cite any evidence 

l3 Simon, sqna note 52 at 401. Rqarding the amiwd in this B. the Supmme 
Court of Canada held mat direct descmdancy did not have to be proveâ. The 
fad that the accused was a .Shubenacadie - M i i a c  Indian, living in the same 
ama as the original Micmac Indian trfbeD was SuffiCient evidence to allow him ta 
raise the treaty in his defence, 



that the fow band rnemtmm 8Cteâ on behal of the band, nor that the chief was 

acting as rpokerman for the entire Micmac nation. ûespite the apparent Iack of 

evidence the Court had no problm finding the requisite capacity. 

To find cap-, the court relied on p@ng the treaty in a historical 

conte& Histmkal evidence, sudi as accounts of the cirarmstanœs which 

existed at the time of the tteaty signing, wwe used. Examples in the Sioui case 

included citing the work of F.X Garneau, HiSfOire du Canada Fmmis (1969), 

vol. 3, and Goviemor Mumfs Journal of the Si@e of Quebec (1939). There is 

significant danger in relying on this type of secondary, scholarly evidence to 

interpret treaties. Despite the faa that courts allow the intmduction of oral 

e~idence,'~ there is a greater weight of European documentation from that 

period of history, and it is non-Aôoriginal historians who interpret Aboriginal 

history. There are obvious language banien that must be crossed, dong with 

the cultural barriers, for accutate inteipretation and reporting. As a rule, 

lS In mis section I restn'ct my comments to exarnpks of legal discrepandes that 
have o c c u ~  mlating to the judicial inteiprstatiori of 'history'. There is no 
intention to enter into a philosophical deb8te. On that topic as it relates to 
Native law see: Josl Fortune, "Comhing Dn@unuuikw: m a l  Arpuments. 
Historicel Aigumentation. and the Philosophy of History'. (1 993) Sf(1) University 
of Toronto, Faculty of Law Revisw 60. 

l3 & V. TavIor and WîIm (Igdl) 34 OR. ad) 380.62 C.C.C. (2d) 227 (CA). 



secmdary historical writings h l d  kt admitted only in keeping mai the CourYs 

Does aecondary historical evidence need to be used at all? Despite the 

wamings in Sioui, them s8erns to be m e  confuscm over the test to be applied. 

The Sioui court adopted a subjective test for the interpretation of treaty rights. 

This position can be stated in the question: m a t  did the original parties 81 the 

time, intend aie rights to be?". The opposing position would be an objective test, 

which w l d  place the foars on what the Muds mean nw.  Histotical evidenœ 

might still be used, but it would only go to darify what a reasonable 

interpretation of the treaty rights might be. This test could be stated as: W a t  is 

a reasonable interpretation of the t m s  of aie treaty?'. This is exadly what 

happened in Simon. lnstead of the volume of historical data examined in Sioui# 

Sioui. supra note 110 at 243. Howiever, note & v. m, supra note 63 at 95 
(SCC): 

Although not ovemifing this statement would seem to irnpiy that historical 
evMenœ (they diâ not diwnguish botwwn Qrimary or secondary evidence) 
would be required in alrnost every treaty case to determine ?he hill extent of the 
oral agreementg. 



the court detennined the scape and nature of the treaty rigMs wïthin two pages. 

The cout did not go beyond the treaty's text itsetf. 

The Supreme CouYs waming abart the use of extrinsic historical 

evidence places the law in a Miowr state. At premt the test regarding 

intention sems to be an objective test, which al1 but removes intention as a 

consideration. As shown in @imoq1= and stated in Sioui, intention should only 

be looked at when oiere is some arnbiguity in the tcnd of the treaties. If the Court 

determines that there is ambiguity, then a subjadive intention test should be 

administered. Once that occun there would seem to be little limit on the amount 

or source of extrinsic evidence that can be brought to bar  on the question.130 

Despite these sttong worâs frorn the Supreme Court of Canada, the case 

of !& v. ~ohnsoQ'~  released a fw monois prior to Sioui. dearly shows how 

these tests have been interpreted. Johnson was a Micmac accuseci of selling 

tobaoco wiout a registration certif~cate, and not remitting required tax retums. 

Johnson used the 1752 Treafy as a basis for the right to seIl tobacco without 

holding a valid registration cetiicate and without filing the required tax retums. 

Simozr. suprr note 52 at 402. 

1s Note also PmpDo (Attornev-Genepn v. B a r  lsland FounQBtioq (Wû9) 08 O.R. 
(26) 394 (CA), where thers w r e  120 sitüng days and more than 3,000 exhibits 
entered at trial. Although al1 of aiR evidence diâ not jwt relate to the treaty in 
question. 

la & v. 4- (IWO) 122 N.S.R. (24) 28û (Pm. a) [hereinafbr Johnsog cita 
to N.S.R.]. Note that this case was afnmied by the Nova Scotia Court of A m a l  
at (1 W4) 120 N.S.R. (2d). Havever the Appeaf Court dîâ not comment on the 
validity of the akogaîbn argument, but instead focused its attention on the 
wording of a qmcific aRid(b in the treaty to dedde the appeal on this point. 



The f752 Trieaty was the tmaty considerd by the Supreme Court of Canada in 

R. v. Simon- The Supreme Court had held in thet case the 1752 Tmty was an - 
'existingg treaty and hed not hem shom, to have been abmgated by the 

resumptim of hortilities behnisen the Micmac and British. The Johnson case is 

interesting for two reasons. The issue of judicial interpretation of historid data 

is an area of unSBffIeâ law which this case illustrates perfedly. The second 

issue is, what pmof is required to hou that a treaty has been exthguished? We 

know h m  Simon thgt it mwd be 'wct pmW, ancl WB know from Simi that 

whoew~ had the capacity to sign the treaty is the only one that can consent to 

its extinguishment MacDwgall, P.C. J. accepteci the e v i d n  of the sole 

historian called as an expert witness by Vie C m  in this case. Atter 

cornmenüng on the 'essentiaP nature of historical evidenœ in treaty cases, he 

went on to say that the deficiency in the Simn case was the absence of an 

expert witness. The coud then applied the following test: 

The Judge then stated: 

... I think iê b mcesruy in 8 court of kw thrt th. stanbrd of proof to d m  
tM& conclusions in spocitic instances k much highrr. 1 gatm Imk 
wri~ht to the conclusions dmm by tha Clorni wianu witn mrprct ta 



Hem the court dedy applied a ~ubjective test. i.e., m inquiry into the 

reasonaMeness of the belief. The only referenœs given for specific historical 

evidenœ was ?he PlOdama&n of 1756, a letter fran Gwemor Lawrence dated 

1 1 May 176Q and the biography and autobiography of Abbe Leloutre. a French 

clergyman who had lived with the Micmac- The biography and autobiography, 

MacDougall P.C.J. describeci: 

It was upan this evidence that the leamed judge M d  that the 1752 Tmafy had 

been abrogated. 

This brings us badc to the first issue mentioned, namely the use of 

historical evidence in treaty cases. Setting aside the ms jud-ta arguments 

which were not dealt with in a substantial m a w r ,  this case highlights al1 of the 

dangers of judicially adec*ding* history. 7here was no defense evidence called. 

The sole historian, Dr. Pattemon, was called by the Crown. The only specific 

evidenœ cited by the judge was non-Aboriginal in origin, dated 1756 and later. 



Upon this ôasis the trial jdge applied a subjective test to finâ that the treaty 

rights hed been extinguirhed. Fbe y a n  ealier the same treaty was considered 

by the Supreme Court of C a m :  

Fifty-six years before the Suprerne Court of Canada dealt with it, the same treaty 

was judicially interpreted: 

Could these rules be applied to self-government executive agreements? 

If the Manitoba Framework Agreement is put into place substantially as is, 

twenty years later could extrinsic evidence be useâ to question the tens of that 

treaty? 1s there a time limit on what oonstitutes 'historie' evidenœ? Should the 

negotiators not only wony about adual temio of the agreement, but concem 

themselves with ensuring enough evidence is presented about the negotiations 

w @moa s u ,  note 52 at 4 5 .  Note that I am not asmithg an opinion one way or 
the othm conaming the veradty of the ûeaty's allegeâ abrogation. The point is 
that the rssult of judicially internad hislory can produce cantraâidory rr~sults 
and unqual evidecitiary mquimmenls, especially if ' n W  eviâence is continually 
'uneatlhedm. 

la & v. Svliboy, s u p  note 127 at 313. 



and the understanding of the parües at the tirne? ft could be that the Eastmain 

principle wwld govern in these questions. Houmver, the Johrisan and Simon 

cases shmed that previous decisions regardin9 m e s  are not neœssarily 

binding, and ckpcHid upon the emnsic evidence presented. How mudr this will 

be true in the Mure is pure speculation, but is it beyond the possible? 

The examination of histwbl evidence indicates that English-Canadian 

law was applicable to Treaty Indians in Manitoba, and was accepted by them. 

Treaties were chosen as the m e M  of official interaction between the C m  

and bands. This was dom for a variety of reasons, the least of which were 

legal. Federal legisfation was nevet used in relation to Manitoba Aboriginal 

treaties, and treaües do not fit the legal requirements for a contract? Therefore 

the only other portion of exeeutive power temaining was the royal prerogative, 

which meant a weak legal position for treaties pfior to the constitutional 

protection of S. 35. 

To provide contact for the subsequent examination of the royal 

prqative judicial maty interpretation hm been reviewed. The review 

fowsed on existence and extinguishment requirements and the niles regarding 



interpretation of theit ternis. Cmnedions b b w n  these interpretive rules and 

royal pmqative i n t ~ t i v 8  rules will be suggested in the next chaptcw. It will 

Mher suggest that Aboriginal M i e s  could be su- to judicial review as part 

of the royal prerogati-v8 powws. This is om area when, the use of treaties for 

selfgovmment purposea couîâ b questioned. 



CHAPtERTWü 
THE ROY& PREROGATIVE 

ORlGlN AND NATURE OF THE ROYAL PREROGATNE 

The B#ic Concept 

De pmmgabiva mis is said to be mas ancient as the law itseif" .'a The 

executive brandi of govemment can exefcise power in three ways: statutes, 

royal pteqative, or pawers inherent in the persona of the Crown.lg A broad 

definition of the royal prerogative is: 

W.H.P. Clement. Ihs Lm of the CmadIm CaWWkw. 
(Toronto: Cafsuuell, 181 6) at 1 16-1 1 7. 

* Earl of H a m  y. ad., H ' s  Llws of B@mû, Vol. W(2). la d.. (London: 
Buttemiorths, 1907) at 213. Note that them am a b  prsrogative immuniües. 
See Peter Hogg. Consdlud&i.l Lm otc4wwda, a.. (Scarborough: CameIl. 
1992) at 1s. 



The pmblm with this defbrition was Vie inclusion of powers the C r ~ m i ' ~ '  

posscwsed by vatue of its legal pmmality.'* TheMore a modification to the 

earlier definition was: 

This suprerne exeaRive power and duty existed in the individual monarch Yor 

the sake d unanimity, strength, and di~patctr.''~ Examples of the royal 

prerogative abound: parûoning criminal offenders, pawer to dedare war, the 

creation of wrrency, power to make treaües, power to issue proclamations, and 

lS1 Sm B.S. Murkesinîs, The Royal Prerogative R6Visitedm. [19731 The Camkldg0 
Law Journal 287 at 2W. Who argued üta the temi Voyaln and the pramgatives 
association mth the 'Cmm is an 'unir-ry ariachronisnia: 

Anhough mis wss a vaM point, I will continue to mfer to the 'royal premgaüvem 
due to the popularity of the use of this term. 

'O Emampîes of this would indude powrs of contract or omership that a n  shared 
wiü~  everyone in cornmon and exist by virtue of the Crown as a legal person. 



power to gfant pa~sports-'~ 

The royal prerogative was not above or separate from the lm, M wbject 

1 s  to it. In fact the prerogative was said to be 'granted by the laws of the realm . 

The seriousness of this statement is illustrated in the mment: 

It is on this point that the premgative has found its greatest aitidsms. As Evatt 

stated: 

The potentiai for abuse of the premgative has been one of the greatest 

concem. The idea that one individual, or in modem times a giwp of 

individuals in the exeartive branch of govemment, could use the royal 

Sec genemlly Chitty, supa nate lld at 1. and Paul Lorden. Crown LRY, 
roronto: Butte-, 1991) at 75. 

cwmWay, (Cambriôge: University Prsss, 1980) at 17. See 
also: Case of P c o d a m m  (1 61 1) 77 E.R. 1352 (K.B.) at 1354: 

lS H.V. Evatt. 7 7 ~  Roysl hmptk?. (Sydney: Law Book. 1987); 1 should note that 
by 'modern tim& he is prssumably mferring to the 1920's Men ttie the* was 
m e n .  



conœm. The juâiciary has smwümes found occasion to expouid this point. 

Lord Shaw in 191 7 stated: 

To meet such concems, ment ion and jurisprudence developed, limiting 

the extent of the sovereign's pawieni. The first rule was that the prerogative was 

subject to the law. As Chitty rksaibed it 

It is a funarm«itrl gemnl tub, tht th. King mnnot sanction any rct 
forbidden by lmnc it h in that point of vkw a.t hi8 M4asty is unâer. anqm 
not rhw, the Imn; thrt tn k bound by tnimi aqurlly wiÉh hir tub-. 

Following closely is the idea that the pretogative is 'a beneficial 

lY v. Ha l lm [1 Q I  7J AC.  2W at 288; This Men to the detention without Mal of 
a G m a n  bom British subjetct dur in^ Woffl War 1. 

la Chiny, s u p  note 1 4  1 5 .  See am: of PrOclamffiPaS. sum rote 150 1 
1 353: 



instrument for the furtherance of the public w e a ~ ~ . ~  Sinœ the prer~~ative 

pwers were, by definition. exerciised in amas which the kgislature had not 

erteblished contml. it becsme aucial that they only be exercised in a benevolent 

Finally, the premgative is a h y s  subject to ~egislaüon.'~ A rare 

Canadian statememt speaking to this relationship was made in Clemenfs text on 

constitutional law: 

for itmustûeb.nniuthatin soht.rth.exuuüw powe~of the  
C m  ris nguhted by bnporkl statute th@ statutm governi.... 

tdl mgZL v. The Kim t1922J 1 KB. 5BQ at W@, quoted in Evatt, supra note 
151) at 10. 

B, v. (i883) 8 S.C.R. 1 at 28. 

'" I use the term 'eIwaysm In the sense that every occesion where lqislation came 
int0 confiid with pfw-ve instruments, the legisiatkn would prsvail, I do not 
mean that this lagklative superIoMy was Wwaysn the rule. Pmrogative pawsrs 
predate Iagislative bodies, when monarchs hsCd feudal powsr. The hisaory of the 
prsrogative is in many ways the history of our pmsent day comtitutional 
monardiy. See generally, Etton, supre note 158, and Nenner, supre note 157. 

' Clment, supa note 146 1 116. Note that aîthough this quote does not ciddress 
the pmrogative SpsCHicaily, it does illustrate the mlationship between executive 
and Iegislative power in Canada, Sec also Hogg, Peter, suprs note 149 at 1 5. 



The royal prero~ative was transporteci to new areas of Vie globe by British 

colonisation: 

As well, Halsbury's Laws of England (first ediüon) stated: 

This proposition was also supported many years later: 

However, did the division of pawers extend ta the prerogative? The 

Evatt, sup. note 1w at 88. Seo also B v. Byik of Nova Scdip (1 û85) 1 1 
S.C.R. 1 at 10. 

lm Lod Hailsham of Mlryleûone. eâ., Helsbwy's Lam of Vol. VIII(2). 4m 
eâ., (London: ButtemorVis. 1880) at 372, 

'* Loden, suyn mte 155 161; See alsa & v mnk of Nova Scotia (1885). 11 
S.C.R. 1 ût 19. 



answer lay in the Q w n l  Counsel Case when, Madennan J.A, stated: 

This followed the reasoning in Liauidatm of the Mariüme Bank of Canada v. 

R e c e i v e r ~ l  of New Brunsw& whefe Lord Watson heu: 

The executive heads of colonial governments caild exercise prerogative powers 

identical to that whidi existed in England. This meant that new premgatives 

could not be created, but must follow ftom those inherited by the English Crown: 

160 O* for the Oominron . . of v. &G. for the Province of Ontarig (1 896) 23 
ontario Appeal Reports 792 at 799 (Ont. CA). animisd [18QT) A.C. 247 at 253 
-1: 

lm ime Rank of C a m  r-Gsneml of N m  - 

BmnSW/e [1892] AC.  437 at 113 (PC). 



THE PRERûGAtlVE AND RESERVE LANOS 

ft is reasonably ciear in law that the underîying pawer to set aside reserve 

landsq7' flows from the royal m a t i v e .  To begin with, there is no legislation 

that deals with the creation of Manitoba 'Indian rese~es". The Indian Act does 

not provide for the aeatbn of remes, and the Dominion Lands A d R  in force 

from 1872 to 1 9501n, has only provided aie means to withdraw reserve lands 

fmm operation of that act Evidently, substantial confusion surrounded the initial 

creation and sunrey of resenn, lands'74: 

eiffih B m -  V. (1Wq Ch. 32.79 (CA). This is a 
debateble progosiüon. Sec G m  Wnteiton, 7hs PrerogWve in Novel 
Situationsm, (1983) 99 The Law Quafleriy Review 107. 

'Retserve' is defiriecl in S. 2 of the Ad. R.S.C. 1885. c. CS as: 

r trrdofIand,tlnkgaItitktmw)rieh l avmtd  in 
~ M ~ , t h r t h u û a 1 8 8 8 t 8 p m t b y ) k r  
M a j m î y ~ î h o ~ r i i d ~ o f r ô m d  

Note alsothats. Ql(24) Cmsh&&nA#. 1867R.S.C. 1905. App. II. No. S. refers 
to 'lands msaved for the Indiansm. 

R.S.C. 1808, c.51. 

This a d  was teplacsd &y the TWütnW Lends Act, S.C. WSO, c. 22. 

J. Gallo. mff - ReseBnd) MMWobgy hr Tls*y Lant EiWWmmt, (Ottawa: 
OfAm of the Ttbaty Commissionsr. 1984) (unpuMished) at 8. 

69 



The Privy Coumil in St. Catherine's Millim and Lumber Comoanv v. The 

Qum1- held that the fedefal govemment did not possess metary rigbts in 

'land resewed for lndians8 uider S. 91 (24) of the ConSbituthn Act 1867, but only 

the authority to legislate in relation to this. This case involvd a purporteci 

lumber licence from the Dominion Govmment to the St. Catherine's Milling and 

Lumber Company. The provinœ of Ontario sued for an injunction and damages 

on grounds that it had the exdusive authority to issue timber licences on Cram 

lands within the borders. The province won the case on the basis of S. 109 of 

the Consütutbn Ad, 1867.'~ Onœ Aboriginal title to lands had been validly 

surrendered, the underlying title was in the provincial Crown, unenaimbereâ by 

any Aboriginal interest. The federal C r m  that had paid for the costs of making 

the treaty, did not 'purchase' any interest in the land fran the Natives, but 

merely removed a burdm on the provincial C m ' s  title. 

The Privy Council held in Ontario Minim Co. v. that in creating 

a valid reserve: 

lm IbM.at11. 

170 herine's -r Cornmanu v. fhe [1889] 14 A.C. 40 at 
57. 



me Privy Council did not deal SPecificaIly with the royal m t i v e  as a source 

of both provincial and f m l  powenr. This case was in a similar vein to the 

Catherine's case, in that the two parties d a i W  mineral rights to the same land. 

one under a grant from the Dominion, the 0th- under a grant from the province 

of Ontario. Rie land that was the subject d the case was ciaimed to be reserve 

land, which was meant to provide investmmt funds for the band . The 

differenœ with the St Catherine's case was that the disputed land was subjed 

to the North-West Angle Treaty, and the Dominion argued it fell under their 

jurisdidion as 'lands resenred for the Indians*. The Privy Council decided the 

case relying heavily on the St. Catherine's reasoning, specMcally that the 

Dominion had legislative authority; but this did not carry with it any proprietary 

interest, INhiCh lay with the Province of Ontario. Therdore there was no reserve 

land sinœ the federal Crown did not have the p o m ~  to set it aside. However, 

this decision fell within the regular rules of prerogative operating in Canada. As 

explained earlier. the premgative powers follow the division of legislative powers 

set out in the ConSIiftifibn A d  1867. Therefore, to explain the Privy Council's 

decision fwther, the federal 

surrender of Aboriginal title, 

executive has the prerogative power to accept the 

while the provincial exeartive had the prerogative 



power to dispose of C m  land? 

This analysis was suppocted by the Federal Court decision in Hav River 

flown) v. &lm where the court held that in the temtofies: 

In this instance the underlying title to the land was in the federal C m  because 

of the ladc of provincial intem. ln this manner the federal executive awld 

exefcise prerogative poww to grant Crown land. 

lm This necessarily implies that to create a nsw ressrve in a province both royal 
prsrogative powers most be exerdsed togaher. Note Attomev-General for 
Qusbec v. NiPiSS/IKI Central RaiWv Commnv and Attgmev-Genemf Canada [lm Appal Cases 71 5 at 724 (PC): 

This case concerned the fderal power to expropriate provincial lands for the 
pu- of building a railway. It seems that this case could provide authority for 
the fsderal govemment to have enaded a similar statute mgardirtg the mation 
of m w e s  which would have dispsnsed with the need to coopmte with the 
province. 

l a  jlav River Ci- v. & (1 Qûô) 101 D.L.A. (34) 1 & (FCTD). Note that the Yukon 
and NoRh West Territories, as wdl as the prairie provinces prior to 1930 were 
diffemnt in that the federal govemment o w n d  the land and possesd 
jurisdidion under W h  S. 91 (1A) as well as S. 91 (24)- 



TREATIES AND THE ROYAL PREROGATlVE 

Earlier it waa, shown that Native treaties had their legal basis in the royal 

prerogati~e.'~ When the rules ofjudiciel treaty interpretatim are cornpared to 

the mles goveming the royal pre-ve, links between the two becorne 

apparent. Prior to S. 35 of the ConSIritutbn Ad, 1982'~ treaty rights could be 

unilaterally #8dd by stahite? This accords exactly with th8 rule that 

prerogative instnimenfs cauld always be ovm*dden by statute. 

Also, the fundamental principle of treaty interpretation, specifically that 

treaties should be liberally con- wi doubts resolveâ in tavour of the 

Abfiginal. has a clear prerogative preâecessor. Chitty descn'bed s prerogative 

grant as normally interpreted in favour af the king? Hawever, he went on to 

Say that this was 'subject to many limitations and e~ceptions.''~' Specifically, 

treaües could fall under hnro of these exceptions, namely: 

lm See supra Chapter One at 26. 

ws S b b : & ~ ~ l d t o f ~ v . ~ o f ~ A f f @ ~  
mvslopmant (1Q7@) 107 D.L.R. (3d) 513 at 551 (FCTD); v. 
(isss) 20 DLR. (26) 416 1424 (ont. HC); S~ICVWQ V. me QUWQ paq 2 
C.C.C. 129 (SCC); & v. mm (1890) 70 D.L.R. (49 335 at 400 (SCC). 



The oiird exception cleaily fit the value of the consideration which flowed to the 

C m  ftom extinguishment of the Abonginal We. 

This intapmüve prindple also complemented the other major nile that the 

royal premgative be e ~ ~ ~ s e d  for the benefit of the people. The notion that the 

royal premgative must not be used fof 'exeUive caprice" or 'the private 

gratification of the sovereign*, is similar to modem judidal descriptions of 

treaties. Compare, for example, aie fast part of the abwe quote regarding 

consideration with the vocabulary usd in the followïng descriptions: 

(c) As the honour of the C r w n  is rlwrys invoivod, no rppe8nnce of 
deaungn s h o u ~  ruictio~wd;"' 

And: 

lm IbCd. at 394. See BkicJr's Lsw Dn'dr'onary, Sm eâ., (St. Paul: West PuMisning, 
1979) at 516 that defines Ex msro mdu: 

lm w n  Marina Ud. v, Cl- (1989) 36 B.C.L.R. (2d) 79 et 114 @CCA) 
listing ttie general pfindpîes of ûeaty interprstaîbn. 



The similarity d wording is unmistakable. The fundamental pn'nciples of the 

royal p-ative and the conditions surrounding its use, suggest a hrrther link to 

the judicial interpretation niles for treaties. Moreover, this connedion raises 

some interesting issues. If M i e s  are aduKnrvledged as  the^ premgative 

instruments they are, it wwld seem logical that they would be subject to the 

same rules of judicial reviw as other manifestations of the royal premgative. 

The judiciary has traditionally been reludant to question the executive 

lm Hem the Suprame Court of Canada in & v. [lm 2 C.N.L.R. 77 at 92 
set out further principîes of treaty interprstatiorr. 



However, two cases decided in the 19Ws haâ signifiant impact on the 

oppoitunity for jwlicial review of üw prerogative.'* The first was a House of 

Lords decision, C.C.S.U. v. vinister far Civil Serviad" Lord Dipl& gave three 

gmunds to support judicial nview of the prerogative: illegality, imtionality, and 

prOC8dural impropri8ty? UnfOrtunateIy the case did not require a decision on 

whether a direct ex81ic1*se of the prerogative would allow judicial review. Sinœ 

the case stemmed from administrative actions, the question regarding judicial 

review of direct prerogative powbn remained open at comrnon law. Specifically, 

the Minister for Civil Service (who was achrally Prime Minister Margaret 

Thatcher), issued an Order in Cowcil baming members of the Govemment 

Communicatims lieadquartas (GCHQ) from union membership. This was done 

without prior consultation with the union or its members. The GCHQ was part of 

the British national defenœ scheme, monitoring foreign communication. lt was 

not created by statute, but through the royal prerogative. The main issue in the 

lm B.S. MarkminiS. The Royal Premgaüve Re-Wsitedm, suyre note 151 al 293. 
See also The Case of Proclarnaüong, supra note 156, ancî parneles Ca- (1627) 
3 St.Tr. 1. A substantial number of coses have supported this view; & v. Allen 
(1 sez) 121 E.R. 829; ÇhandIer vv &&e, [19641 AC. 763 (HL); Blackburn v. 

ev-Genea [l 9711 1 W.L.R. 1037 (CA). 

lm Se8 generally Evrtl supa note 1% at Ch. =IV: and. Lordon. s u p  note 155 at 
72-74. 

lm M.S.ULv. l Servi- 11 Qû4) 3 W.L.R. 1 174 (sub. nom. 
SCHQ ca@ Feminafter CCSW. 



case was whether a duty to act fairîy applied to a minister issuing Orden in 

Council pumant to a prpceroaative powier. The c~urt  did find that powers derivecl 

from the premgative could be su- to nwiew, although not in this case 

because~ the minister weighed national Wenœ considerations against the duty 

to ad fairiy. Howwer. this case only holved administration of an agency 

creatd pumant to royal prerogative powers. The question that still remains is: 

can a direct exercise of a prerogative power be reviewed by the courts? For 

exarnple, could the couts review the -ion of the GCHQ? Although strictly 

obiter dtvm. Lord Fraser stated: 

I W o n  assume, without dacidimg, that hi8 fimt proposition ir coma  
and tM i l 1  pomn exercinâ#mcüy undw the p n w  in immune 
fmm chrlknge in üm courts. 

However. in Canada1* the Supreme Court held in Omration Dismantle v. &ln 

that the direct exercise of prerogative powers is subject to review under S. 

32(l )(a) of the Canadian Charter of mhfs and ~reedorns~*. In this case. the 

lm The Privy Coundl implidtly m i d  the exerdse of royal prerogaüve powers in 
Canada in Crwk Goîd Co-. LimdeQ . . v. me Kim (1910] 1 
A.C. 586 at Sûû, Houever, this mview coirœrned the scope of a province's 
prsrogative pmer to create a company. This should be~ dearly disünguished 
fmm an inquiry into the content of the executive dedsion or the manner in Wich 
it was arrivecl at, e.q, whether B conforms to a duty of faim-. See also Philip 
Allott, The Courts and the Emcuüve: Four House of Lords Decisionsg (19tt) 
The Cambricige b w  Journal 255 at 264. 

lm ion Dismantl~ v, & (19851 1 S.C.R. U 1  at 464. 



Supreme Court exarnnred whetl#r the Cabinet dearion to allow the testing of 

the crui- missile in Canada violatecl S. 7 of the Chamr: Operation Dismantle 

was an antinucfear group which sought an injuidion to stop the missile testing. 

The fedefal pemmenf gave hnro lims of ckfence. The first argued that the 

d-sion to a l lw the terting was within the royal -ive and therefore 

exempt from judicial review. The seccmâ argued that mis decision was a political 

question and should not be su- to review by the courts. It is only the first line 

of argument which concms the p m n t  disaission. 

The govemment reasoried that S. 32(1 )(a) of the Charter applied 'to the 

Parliament and govmment of Canada in respect of al1 m e r s  within the 

authority of Parliament", which irnplied teviw of pawiers statutorily derived. The 

majority held that thete was no mason in principle to divide Cabinet decisions 

made pursuant to statute from those made pursuant to the royal prerogative. 

Thecefore powers exercised under the royal prerogative would be subject to 

review by the courts for compliance with the Charfer-'gg 

If treaties enjoyeâ any protection f i  judicial review these cases would 

appear to have changed that f w  potential amas become immediately 

apparent. The first mwild be a review of treaties under the  charte^ One 



immdiate conrideration wwM k, S. 25.= This -on, hawever, would not 

appear to block judidal review on C h a m  grwnds, as long as that review did 

not msuH in the abrogation or deqation of any Aboriginal, treaty, or other right 

pertaining to the Aboriginal people of Canada?' 

the second a m  of intBtesf is the 8nf- of administrative law 

duties arising from thes8 executive rgmmmts, Le., the duty of faimeso .= The 

G.C.H.Q. was an administrative body creaRed by exeeise of the royal 

prerogative. This wwld be comparable to an -ginal administrative body 

created by the royal preroeative. In the CCSU case the Minister issuing an 

Order-in-Council under pmmgative pourer was held to a duty of faimess. Would 

an Aboriginal institution recognised by tmaty be subject to similar administrative 

law duties? Could this have an impact on the exclusivity of an Aboriginal 

I cannot detail this obmv*kn fu-r and must admit to king unable to suPP(y 
any conme exampies of how this Stream of analysis might affm a modem 
selfqovemment agmmnt. Someone more versed in Chaner Isw may ôe able 
to provide a more cornpiete analysis of thîs. 

Sss CCSU, supro note 193. 



THE ROYAL PRERûGATlVE AND FIDUCIARV 0BLIGATK)NS 

Beyond judicial review and rules of treaty interpretation, the royal 

pmrogative suggests hrrvier connections with oonternporary jurisprudence, 

specifically the fiduciary duties imposed on the C m .  

When discussing the origins d fiduciary duties of the Crown, rnany 

cibmmentators point ta the Royal PmdarnafriOn, 1763," but few have examined 

the jurisprudence on the Crm-Native relatimship, prior to ~ u e r i n . ~  Even 

" The House of Commons is obviousiy not su- to judicial revîew regardhg the 
"faimess" of legislation, tike that of an administrathre tribunal. S.A. De Smith, 
Lod Woolf & J. Jow~I,  ed., JwAkid RsvJiew of A- A m s  P d., 
(London: Sweet & Maxwell, 1995) at 401. But could an Aboriginal legislature be 
subjeded to judicial review due to its legal -nition u s h ~  the royal 
premgative? Note also the diffemnœ betwesii 7cmgnition' and *CC8atjonw by 
royal premgative. This is the same diïemnœ between an 'inherent' and a 
'ddegatedC MM. This dWerenœ will be deal wilh mon, substantially in the final 

See William McMurtry. and Alan Pratt. 'Indians and the fiuciary Concept, Self- 
Govemrnent and the Constitution: Gwrfn in Psrspedivem, 3 C.N.L.R. 19 
at 26; Brian Slaltery, 'Undefstûnding Aboriginal RihW, (19ûf) 66 The Canadian 
Bar Review 727 at 753: Darlene Johnston, aA Theory of C m  Tmst Towards 
Aborigianl Peopiesm (1986)18(2) Ottawa Law Review 307 at 310; Michael Bryan!, 
'CCOWtFAboriginal Rel9üonships in Canada: The Phantom of Fiuciary Lew" 
(1 993) 27(1) U.B.C. Law Review 19 at 29; John Hurley, The Crown's Fiduciary 
Outy and Indian Titie: GW&J v. Tire QUYHM', (lm) 30 McGil Law Journal 559 
at 568. 

aa Sem Leonad Rotman, 'Pmvincisi Fiduciary ûüigations to Fint Natiis: The 
Nexus Bstwsen Govemmental Ponrisr and Responsibilw (1 891) 32(4) Osgoode 
Hall Law Journal 735 at 740; and Richard Bartlett, 'You Canl Trust the Crown: 
The Fiduciary OMigation of the C r m  to the Indians: G& 77w Qu88nm, 
(19û4-ûS) 49 Sasitatchewan Law Review 301 at 305. me appmach taken by 



when mis examination has been uidertaken, it was done for the pupose of 

supporthg the Guerin decision and its finding of fiduciary duties on the Crown. 

For example, Bartlett stated about Çanada IAG.1 v. Girod? 

With respect, nowhere in D M  J.'s judgment did he mention a fiduciary 

relationship. The problem here was equating the terni IYNsteem or 'in tmst for' 

with the mmodem Guerin like fiduciary duties. If one takes the perspective of 

trying to ~ustiiy the Guerin iudgment, then eariier cases whidi describecl the 

Crown-Native relationship in equitable ternis such as "tnisteeW would seern to 

provide powerhil support. The difficulty, howiever, is that this view takes the 

cases totally out of context 

It was true that Duff 3. made numerous references to the nature of Crown 

responsibilit ies to Aboriginal people using the vocaôulary of equity .= Hwever, 

both of these authors was to examine the previous case law, for the purpose of 
finding exampies of earfier Yiduciary obligationsg. 

m Canada (AS.) v. Girouq (1016). 53 S.C.R. 172. 

6artktt. supe note 205 at 301. 

See aupn note 200 1195197. An abkariuteâ version of the facts are as 
follows, In 1889 th8 Montagnais Barid surrendeml to the C m ,  for sale, a 
portion of reserve lands induding the su- of the litigaüan, lot No. 3. A 
portion of lot No. 3 was then sdd to Oavid Philippe in 1878 who was a 'status 
Indiang. Amr falling behind in payments, the half-lot was sold at a shenffs sale 
to a Mr. Boudnard. The argument csntered on wheîher Mr. Philippe could buy 



casas fmm the Privy Coumil, both to and etter G imq made the legal 

natum of these responsibillies dear. In St. Catherine's MiIlina and Lurnber 

Comoanv v. The Q- the Privy Councii charaderised the Native interest in 

land as a 'personal and usufiuduiaiy right, dependent upon the good will of the 

Sovemignn. Letet in Henw v. The King the Exchequer Court held: 

badr a portion of surrendered reserve land. The C m  alleged that since Mr. 
Philippe was an 'Indian' he only possessed the land as if 'locatecr there by the 
C ~ O W ~ ,  and di not own it in f&e simple. TheMore the sheriffs sale was void 
sinœ Mr- Philippe did not have good üüe, which resulteâ in tlre Crown havïng 
mntinued ownership in the land. The key issue in this case was whethet sale of 
surreirdered land to an 'Indian" was pmhibited by the IMïm Ad. 39 Vid., chap. 
18. On this issue, the unanimous court h e u  that an 'Indian' was no different 
fmm anyone else in th8ir ability to purchase surrendered resewe land, anâ mat 
the purchas8 by an 'Indian' did not somehow revsrt the land back under C m  
control. Note that this maôe the majority of Duff J.'s comments corrœrning the 
C m ' s  'tnrstm mpodbilities obRiwdkta, since îhe land was no longer C m  
land. 

= Catherine's Milllnq and brnôetr v. The Queen, supa note 176 at 
SI. This famous case dscided that title to surrenâersd land couid be transmitted 
to the Crown in rigM of the province. The case invdved the conflid over which 
loggiw pennl, fderal or provincial, was valid in the sumndered territory. 

a0 Henw v. The Kim (1 905) 9 Exchequer Court Reports 41 7 at U3. This case 
involved an enor over a debt that the Province of Canada mfused to 
a-e. mis emr smu the surn of $88,672.01 cfediied to the band's 
account hsld by the C m ,  when in actuality the Province of Canada had not 
paia this debt. This caused a d i i p a n c y  b t w w n  the ûepartment of Incîian 
Affairs arrd the Department of Finance. The band thought they were being paid 
yearly h m  the interest on this money, when in fa& they were being paid from 
capital pfeviously in the account. Nothing was said about this to the band unül 



Finally, in Attomev-Ge~~al fw Quebec v. Attomev-General for Canada the 

Ptivy Cound had opportunity to m m e n t  an üie msponsibilities of the Indian 

Commissiorier: 

the account was eiitirely used up and al1 payments stoppeâ. The issue to be 
deciâed was if the C m  was liaMe as a truste8 of the fund. 

Attomev-Geneml for Quebeç v. &ttomev-Geneml for Canaâq 11 921 1 1 Appeal 
C8ses 401 at 109. This case involved a question of tiüe to property surrsndered 
by the Abenakis in QueW. T b  Abenakis surrerrdered the land in 1882 to 'Her 
majesty the Quaena. ln 1887 the Dominion granted the lands by letters patent to 
a Mr. Tetu of Montreal, The lands passeci hands several times uritil they wound 
up purchased by the Star Chrome Mining Co. frPm a Mrs. Thompson. Star 
Chmme sued Mrs. Thompson for a rsscission of sale as they alleged that the 
property bdonged to the Province of Quebec aiter me sumerider, The Privy 
Council foflawsd the B. Cathdne'a case in holding that the laird did mveR to 
the provinœ after surrsridsr. 



These judgments held the C m  responsibiiities ta be in the nature of an Omœr 

of the Cmwn discharging his duües. In mis mse the wwd 'trust' Gan kt 

In light of these ceses it seems rather tenuws to a t m  BartleWs meaning to 

Duff J.'s vocabulary. Nevertheless, the unenforceable obligation did eventually 

give way to enf~ceable fiduciary duties. The passing from one to the other has 

as Jill Marün, ed.. H a n b w y  mû Maw&ky, Modsm EquYy. 1 3m W.. (London: 
Stevens & Sons, lm@) at 72. See also v. Secrietant of State for 
m(1882) 7 A.C. 61Q at 625 (H of L), where Lord Selborne, L.C.. hed: 

3 4  Se9 Guerïn v. Jhe aueten, (1W) 13 D.L.R. (43 321 (SCC) [heminafler &min]. 



Despite being a gmat leap in concept, it seems a very short advancement 

of vocabulary to move from the 'duty of faimesd and 'upholding the honour of 

the King, to specifc fiduciary duties imposed upon the C m .  8IacWs Law 

DWonnty defined 'honorary' as: 

The cross-over fmm unenforceable moral obligation to equitable duty ocairrd 

in Guerin v. The ~ u e e n . ~ ~  The fads in this case are well known: the federal 

C m  leaseâ part of the Musqueam lndian Band's surrendered reseive land to 

a g o l  club at less than the ternis upon Mich the band had agreed during the 

surrender. To find liability the court was forced to tum to equity. In D i d t m  JO's 

view a Vue trust" could not be found, because aiere was no trust corpus since 

the 'Indian title' or rigMs in the land disappeared a the moment of surfender?" 

Therefore, the only other option ldt to Justice Dickson mis to ground liability in 

a fiduciary duty owed by the Crown to the band.218 The difficulty with this line of 

BI&s Law UOIIDIwy, SI.. (S. Paul: West Puûiishing Co.. 1970) et 663. 

(1 Q84) 1 3 D.L.R. (4'3 321. 

217 Guerin, suprs note 214 8t 342. See also, &@II et al, v. The Queeq (1883), 147 
D.L.R. (3d) 237. 

Aithough myal pfemgme niles m y  have influencad the moral oblialion. or 
even mpolitical Mm, the royal prsrogative did not play any substantive legal role 
in the crossIover to enforcsebls quitaMe obligatioris in this decision. Atthough 



reasoning was that fidWary obligations did not normally arise in public law 

areas. but instead were confineci to private Iaw. To sidestep this dimailty the 

majbty stateâ: 

In thb way the Supreme Cawt of Canada was able to attach Iiability by 

desaibing the relationship as suigetwfs, which meant that unique niles cauld 

be app~ied.~ In this case the 'relationship' was specific to the situation, namely 

reserve land is süll mated by operation of the royal premgative, surrenderad 
reserve land was covered by S. 18(f) of the Intlbm Actwhich ststed: 

Nots that the couit wa unanimous in nwul only. Justice Egey based hk 
masoning on Wncy law, holdirig that the Cr~llvn was an agent of the band. niis 
position has besn su- to seriaus aitkim b8sed on the C m ' s  nevet having 
iM# any duty to t8ke dirsdim ftm the band and ttie baird not being party to the 
uitimate l e a .  Sw: B a M .  scryra note 205; John Hurley, sum note 204 ut 
565; Dariene Johnston, srrpre note 204 at 314. Justi*ce Wilson held that the 
C m  was under a Muciary duty conoeming unsurrenâered reserve land, whicti 
crystalissd into an expfess tNst upon surrenâer. The flduciary duty was 
poteritially u ~ W ~ ~ O ~ G ~ M  until the reserve land was sunndered, and then the 
normal niles of tnist would appîy. This masoning has met with a'iticism mnging 
from mild disagreement (See Bartleît, M. at 370) to qualified a p v a l  (See 
Hurîey, W. at 561 and Johnston, W. at 315). Hmver, time hm been the 
most deteminative on this issue. It was in & v. m, supra note 185 at 408 



the sumndered land Diat the fbderal department had I e a d  at lesser ternis than 

that agreed to by the band. This is evidenced in the above quote by the wwds 

'with respect to that inte-, Le., the interest in the sumwidered land. It was to 

this specific situation that fiduciary duüem wre at!adIeû. 

Later, & v. Smrrow expanckd the rcope of the fiduciary desuiption: 

Here the court dembed the Cm-Aboriginal relationship as mtnist-like' and 

defined by the 'histotic relationshipn. H was interesting that this 'fidudary 

relationshipn should be defined by the 'historie re~ationship'.~ What then 

started as applying equity to base liability under specific cirwmstances in 

Guerin, expanded to describe and define the Cm-Aboriginal relationship as a 

that Justice Oiclrson affinned his viaw of ths sui generJs nature of the fidudary 
reiationship. 

* & v. mrtm#, /W., at «W. Note Uiat it was later statd that the m y  to Main 
IegWaüve objectives mus& 'uphold the honour of the Crawn and must be in 
keeping wah the unique COiit0mpOrafy teIaüonship. gmundeâ in histoy and 
policy, ôdween the C m  aiid Canaâa's aboriginal people.' mm at 410) 
AIViough mis puiâing ptindpîeo was confinai to S. 35(1) questions, the s a p e  of 
s. 35(1) dealing witn Oaboriginal and Waty rïgW mede this fiduciary relatfonship 
appîicrbîe to a w#s range of CmmAborlginal relationships. A b  note the 
sirnilarity 40 earliw quota dsscribim the royal premgative. 

This dosaiption bags the question of a m m o n  mQorlc nlationshipm for al1 
psopie affedsd by S. 35, but the Suprsme Court of Canada did not make Uiis 
distinction in aithet suprii note 214 or mcmrry, M. 



whole in &m~ow. Very litüe cammntary exists that questioned the wisdom of 

embracing fiduciary obiigations to sdve these problemsm Instead, the lion's 

share of commentary accepted the fiduciary description withwt q~es t ion .~~  

M O ~ ~ O V W ~  as will be discussed next, this fid-ary description was then judicially 

ernbraced and applied to describe virtually al1 Cm-Aboriginal dealings, 

without regard to potential pmblems. 

CONCLUSIONS 

me rules sumounding the royal premgative would appeat to have had 

some influence on the development of both treaty interpretation and the original 

a Sec: J. Paul Safembief, 'Ctown F i i * a r y  Duty. lndian T i e  and the Lodt 
Tmasun, of I R  172: The Legacy of&sass& v. Tris QW, [1996J 3 
Canadian Naüve Law Reporter 1; David OWMI. mFid~ciary obfiiations and 
AboriQiml Peqks:  DevoJution in Actiong [1W] 3 Candian Native Law 
RepoRer 1. 

a In fa. th6 majority of the fdlowim authors aâvocated an expansion of the 
Cmmb l#ucia~ oôiigatiom. $88: ûarlktl. syan note 205; HufleyD supa note 
204; Johnston, s m  noie 201; Richard BarüeM. 7ho Fiduciary Oôiigations of 
Me C m  to the Indians' (lm) 53 Sasûatcheumn Law Review 301 ; Clay 
MdOOd, The Oral Hstm of Canada's Nortnem Peopîe, AngbCansdian 
Eviâence Lm. and Canada's Fiucia y Duty to fint Nations: haking Domi Me 
Bonies of the P& (IOOZ) 30(4) Alberta Lm Revisw 1271: Brian Slattew. 'First 
Nations anâ the cons lit^ A QW)Sf/on of Trustm (f892) 71 The Canadian Bar 
Rwiew 261: Michmi Bryant. Cm~l~Aborigiml Relationships in Canda: The 
Phantom of Fiduciafy W (1980) 27 University of BMkh Columbia Law Review 
19: Alain Lafontaine, ' Basic Piindpîes. Coexistence of the Fiuciary Obîigations 
of the C m  and the AborQinal R ~ h t  to Seîf'ovemmenlg (Canadian Bar 
Assoaation confmnce - UFO's - m&&mMed îWW&y ObhQatims. Winnipeg. 
Manitoba. May 28,1804) [unpublishsd]; Rotman, suprs note 205; Owen Griffith$, 
'Case Comment on ûiusbsny R W .  1s the Clorni Fiduciaiy Obligation in the 
Currsnts of Change? 11Q9813 Canadian Native Law Repoiter 25. 



non-enforeeablo C r m  obligations- Of preS8nf c m  was the impact this 

influence had on M i e s  and ultimately se(f=govefnment agreements. As 

d i o a i d  eariier in the chapter, since se1190vemment agreements are 

tantamount to modem treatiCes, end süll are e x ~ * s e s  of the royal prerogative, it 

is uncertain what elfecs the current jurisprudence on judicial reviw would have 

on these seifgowwmient agreements- It b possible that those cases wuld 

allaw a âegm of judicial review that many bands might find unacceptable. 

The imposition offiduciary duües on the C m  is a relatively ment 

development in the law. This chapter has suggested strong connections in the 

vocabulary used to describe the royal prerogative, the unenforceable obligation 

the C m  had towards Natives end then eventually the fiduciary duties 

imposeci. Fiduciary duties have been applied to almost al1 aspects d the C m -  

Aboriginal relationship and pose a potential diiailty to the reconciliation of 

'autonomous* bands with duties of loyalty and supervision from the Crown. The 

next chapter will explore the thdes of the fiduciary duties on the C m  to see 

if reconciliation of these hm inherently conbedidory notions are possible. 



C)(AetER THREE 
F IDUCW OBLIGATIONS 

8pcMc dutïos mich pmuibe in ckbil w)idth. îïduciry mwt or m m  
n o t d o ~ h . b t o r m U w n i ~ ~ . ~  

9.D. Finn 

INTRODUCTION 

It did not take long aftw Gudn for an increase in the application of a sort 

of fiduciary 'mantra' to occur. Therefore, GueM must be examined and then the 

expansion and contoRions to which the label Yiduciary" has been stretctid. 

There wre  two bases upon which Dickson J. set the fiduciary obligations 

of the Crown: 

The stahtory scheme that Did<son J. refend to was: 

- - - - . . - - 

Paul Finn. FiducWy ûbi@d&ms, (Sidney: Law Boak, 1 Qn) at 3. 

228 Guerin v. The Q u m  (la) t 3 Daminion Law Reports (47 321 1 334 (SCC). 

90 



The other basis was Aboriginal tiüe to the land, which he describecl in the 

foilom'ng passagesa: 

Justice Didcson (later Chief Justice) tied the fiduciary obligations of the Crown 

into the requirement that bands surrender land only to the Crown, and the 

a Indian titlea to land. It should have been fair from this reasoning to say that the 

fiduciary obligations at their broadest relate to 'Indiana land and the sumender of 



itDD As related in the pmcding chapter, that was not the caæ. Leading up to 

 SM^ there was uncertainty as to the sape of the fiduciary obligations, whidi 

prompted one judge to state: 

With & V. &a- the Supreme Court of Canada vastly extended the 

application of the fiduciary duty. The expansion was not in the definition of the 

o. See David Owen, Muciary ObligIUOnr and AbotQinal Peopies: Davolution in 
Adion* [ 1 W J  3 Canadian Native Law Reporter 1 at 8. He reasoned that there 
wwe five 'Ievels of existence' for the fiduciary obligation 8s detwibed in B. 
The koedest he dBSCCItmd os reiating to me presxisting legal right to land heu 
by Abordginal peopbs", whemss the nanuWest he demribed as appiying -after 
surrendet in the ternis undeistood to ôe part of the sumnder by the band. even 
if not set out in th8 sumnder documentm. 

2 s  Ominavak and Lybicon me Indian v. Canada (1987) 11 Federal Trial 
Reports 75 at ï9 (FCTD). 

& v. Soarmvy (1990) 70 D.L.A. (4'9 305 at 400. As quoteâ in the cuirfier chapter. 
Chief Justice Oicksan stated for a unanimous court: 



fiduciary nlaüonship, sinœ the cwrt mlied on Gwrin to define the obligation? 

The mal expansion came when the oout applied the fiduciary principle as an 

interpwve guideline b S. 35(1) of üie ConW&n A&.= In this way the 

fiduciary was potentially applicable to al1 questions of *aboriginal and treaty 

rights', which really meant fiduciary obligations wwe to be bepplied in many 

cases. On top of thb, by rdying an the Gudn definition of the fiduciary 

'relationshipn, the suigene& charaderisation was likds8 incorporated into the 

mix 

Before examining the application of the sui generis fiduciary relationship, 

it is useful to bfletly review 'non-wi generis' or traditional law surrounding 

fiduciary obligations. This review cm then be compar8d to principles set d m  

regarding fiduciary obligations applied to the Cm-Atmfiginal relationship. 

THE LAW OF "NONSUI GENERIS" FlOUClARY DUllES 

It is aucial to differentiate the broad principles from the concrete application d 

fiduciary duties: 

R.S.C. 1985, App. II, No. 44, which stated: 



Moreover, the law of fiduciary obligations is prone to over-~enemlising and 

semising concepts of loyalty, homnir, and honesty, often at the expense of 

critical thought? Howevef, the cuurts have adâressed mis problem: 

These duties are: 

1. A duty not to d o m  diseneions; 
2. A duty not to act undn ureth8r's dictrtion; 
3. A duty nat ta pkœ VWarsm on discilaionr; 
4. A duty ta considor wbther r disention thould be exerclsed; 
S. A duty not ta rct for hk own brn(it, or for th bendit of u i y  mird 

v m n ;  
6. A duty to tnrt bwmtkirikr e q d l y  w h m  tlny hrw sh i l r r  rights; 
7. A duty to tnrt kndkiukr mrly w(nn îhey hrvr dissimikr 

rights; and 
8- A duty not to act capticiousîy or totilly u n m w ~ b l y . ~  

O. La Forwd, 'Ovenriew of Fiduciary hities', (7he 1093 Isaac 
PYlbCedo L-s, Winnipeg, Manitoba, 1993) [unpuülishw 1 at 
2. 

Finn, supa note 225 at 15. 



One of the most basic propositions regarding a fidudary relationdrip is: 

Furthemore, these duties must be canieâ out with 'utmost diligences, with 

regard to strict standarûs of perf~rrnance.~ 

The question then becomes: in what situations are these strict duties to 

be applied? In the leading case of Frame v. Smithd Madam Justiœ Wilson set 

out a guide to describe a fiduciary relationship: 

Hanôury. & Maudsîey, Modwn Equrily. by Jil Martin. ed.. 1 3m ed.. (London: 
Stevens & Sons, 1989) at 575 (hereinafter Modsm Equw. 

20 Fame v. (1987) 2 S.C.R. 99 at 136. This case decïded wtiether a father 
has a rQM of adion against his fomierwife and her present hmiwnd for 
interlering wCth hb ucœss to his childmn. Jusüce Wilson's opinion was 
disenting in nwult orily. The majority did not disagrw with her fduciary 
analytical scheme. Wilson J.L a n a l m l  scheme was cited with approval by the 
Suprome Court of Canada in LAC Mi Is 
Rsrwms Ud. (1989) 61 D.L.R. (*")rat 2%nd 62 [heminafter M C  Minerais 



It is simple to confwe the notion of a W ~ ~ s  pomr and a Mwary du&? 

When Madam Justice Wilson speaks of the fiduciary holding a power over the 

beneficiary, one shaild not assume that that pomr didates the finding of a 

fiduciary relationship. The finding of a pawer is only one of three requirements 

for a fiduciary duty. if a fiducary duty is fwnd, it is only as a derivative jura1 

relationship from the pomw. The power is then fettered by the fiduciary duty of 

the beneficiary. 

Vulnerability is the third consideration in the tripartite test. This 

consideration received attention in the case of CAC Minerals Ltd. v. International 

Corona Resaurces m2? In discussing relative ndnerability, Justice La Forest 

stated: 

Sw Equily, su- note 238. She defineâ a duty as .an obligation which 
musr be carried out' and a power which 'is discmtionary, it may be exemised, or 
it may not.' 

Sw & Miner& sum note 240 at 27. LAC Minemls owned mining rigMo on 
land that it was in the process of exploring. IntemPüonal Comna appmchad 
CAC Minerals mgarding po6sibîe partnemhip or joint venture on that lad. 
Ourin~ the course of negotiations Lac Mimnîs released the results of Ns drilling 
that indicateâ pmbaôh mineral deoQits on adjacent property. Subsequenlly 
Lac Minerais tried to acquim the mining rights to the adjacent property, only to 
fiirà that International Corona out bid them and devolopecl a mine of its m. 
The issue was whether a nàuciery relationship had been createâ. 



o i n ~ h r d a n u o c r r b k ~ k M e ~ n g t ) u t t l n o t l n r p u t y w o u l d  
ut in ib beat i ~ ~ . =  

vulnerability will be discussed in greater ckpth later in the chapter. 

CONFLICT BETWEEN SUY GWEWS AND NON-SUI GENEWS 
APPtICATiûNS OF FlDUClARY PWNClPLES 

Sinœ its inœption in Guerin. the fidwiary obligation imposed on the C r m  has 

been judicially wrtailed in the reserve land content. The first such airtailment 

occurred in hcmr et al. v. Cana2? In this case the court analysed the 

expropriation of resme land in tenns of fiduciary principles, which extended the 

application of fiduciary obligations ffom surrendered land in Buerinaa. The 

majority descn*ôeâ the fiduciary duty on the Crown, to 'ensure that the lndians 

were properly compensated for the loss of their landsa, and then held that duty to 

the following standard: 

La Focwt . supa note 2% at 7. 

244 et al, v. (1 9881 17 O.L.R. (49 591 at 654 (FCA) [hereinafter 
&ad to D.C.R.J. 

" T w  psmk of iand wn the subject of the disQute. the firsl panel was wanteâ 
for the consuuction of an airport by the DepaRment of Transport 0. The 
lndian Agent oflemâ a Isoso to bOT, whem the band had surrenâered the land 
on the Iease t e m .  DOT disiikad th8 riiMlt, so procssded to expropriste the land 
with compensution approved by Oder in Coundl. The second parcel of land 
was wanted by the Dqxwtment of National Defsnce. but the band wanted 
125,000 compensation. DOT again expropriatecl the lad. Due to a Iegal 
opinion which stateâ that bund land couîâ not be expropriatecl but only 
sunendered, the DOT asked îhe band to surrender the land. In a dubious sefies 
of svents, the band surrendeml the land for $1 5,000 compensation. 



The majority held that a balancing test thould be applied against th8 fiduciary 

duty to ad in the best interest of the band and aie public interest: 

In other wwdo, the C m  has other interests to protect beyond the bands; and 

as long as it ads fairiy and honestly in performance of its fuidion. it will nevei 

be held in breach of its fiduciary duty to the band. This was in stark contrast to 

the normal conflic2 of interest duty imposeci on a f id~c iary .~~  One can imagine 

the result of a case where a fiduciary pleads as his defence that he did not 

acquire the best deal for his beneficiary because he had to balance other 

, supre note 244 at 647. 

m, su- note 244 at 65). This mmning hm invited aiticlsm on gmunds 
that the Muai y di*y b inaimôent on the Cmm as a whok. See John Hudey. 
The Crown's Fidudary üuty anâ lndian Wüe: GMik> v. 7 7 ~  Quwnm, (19û5) 30 
McGill trm Journal 559 at 600. 

See Owen, supra note 229 at 11 whem he stated: 



parties' interests. The majority hdd that no bre8ch of duty ocairrd on the facts 

and regarâless, it mnild have been barred by the limitation period. Heald J. 

concurring in the redt ,  but dissenting on the fiduciary duty issue, held that a 

breach of the fiduciary obligations occurred but agreed that the limitation period 

had run out lt wari on the d i d  of interest point that Wald J. said: 

The confiict of interest issue raised in the Kniaer case can be compared 

with Amassin v. fhe Queenal the most -nt Supreme Court of Canada 

decision on the sui genenS fiduciary obligations of the C r m .  Aosassin again 

involved the surtender of resewe land. In 1940 the band surrendered mineral 

rights to the Crown 'in trust for leaseR? At the end of Worfd War II the federal 

govemment was making agriadtural land availabfe to reaiming veterans. The 

2~ Sub. nom. uebm River I v. the Queen (1 9951 4 S.C.R. W. 130 
Dominion f Ü Ü 2  Canadian Native Lm Reporter 25- 
(HeminaRer dfed to C.N.L.R]. Note that the case has been more 
oRen referred to as 'Apsassin* in the reports a d  literature. so that is the 
mfemnce I will use. 



band's reaewe was purchased as part of this program since it cocitained good 

agriarltural land. ln 1945 the band wm#idered the r e m e  to the C m  for a 

priœ of $70,000, which was wbsequently sdd to the Director, Vetemns' Lend 

Act in 1948. The money was partially used to purchase lands closer to the 

band's trap lines in 1950. In 1948 gas was distovered near the original resenm 

By 1949 oil companies were interested in exploring the original reserve, and the 

question of who owned the mineral rights amse. Mer discussions between the 

Department of lndian Affairs (DIA) and the Oiredor, VelëransJLand Act ( D U )  it 

was decided that the mineral rights wien, transfefred in the 1945 surrender, sinœ 

they were not explicitly removeâ fmm the transaction. The failure to retain the 

mineral rights for the band was describecl as 'inadvertencen*. In 1952 gas was 

discovered with an approamate value of three hundred million dollars. 

The Supreme Court of Canada found that the C m  breached its 

fiduciary duty to the band by inadvertently tramferring the mineral rights and 

then not revoking the transfer when it had the opportunity to do so. The justices 

split on the reasoning behind this result. Gonthier J., speaking for the majority 

held that it was most important to give e f k t  to the intentions of the band. 

Thereforo sinœ the band intended to fully divest itself of the original reserve in 

the 1945 surrender, it could not go back and try to reclaim the mineral rights.* 

a The major@ baseâ this intention on the fac! tha! the band was fully i n f o d  
that the W45 sumnder was to ô8 absolute in giving up al1 MMs to the land 
forever (/bit#. at 32). 



Accordin9 to the maiority, the keach of the fiducjary duty ocairred when the DIA 

failed to exempt the mineral rights f i  the 1- sale to D V L A ~  The DIA also 

m i s a  the opportunity to reverse theif mistake? 

Mdechlin J., speaking for the miMKity tod< a much more technical view. 

She reasomô that s i m  aie mineral rights had been previwsly sucrendemd in 

1940, they were exempt from the 1945 su-.= As the 1940 sunender only 

allowed aie Cnn~n to lease the minera1 rights, the Crown was in breach of its 

fiduciary duties by selling the land to OVLA 

Similar to the confiid d interest issue from Kiuaer, the Crown again found 

itself ddanding its actions when dealing with another governmental department. 

" D U  had a long-runnin~ polky of leasing ôanâs' minenl rights. The fad that gls  
was d' ivered near the reserve in 1948, and that the oil companies wre willing 
to pay for expioration rights on the orlginal rsservs should have but DIA on 
notice that the mineral rigMs w m  gotentially valuable. 

Sæ Gonthier 3.. at 38 and Mdachlin J., at 82. 

a Mbachliir J. alsa masonad that the 1927 thdkm Act did riot ~IIow for 'm 
sumndef of the resenm land. mis masonhg has attraded strocrg critiüsm 
since it seems to irnply thet once rss4rve land is surrenderd there can be no 
mvocation. See 3. Paul Çslernbier, ' C m  Fiduciary Duty, tndlan Tiiiile and the 
Lost Treasure of I.R. 172: The Legacy of -sin v. The Queen', (1996J 3 
C.N.LR. 1. 



me conflid of intmst issue was brought up by Mclmln J.* She hdd mat 

the onus was on the C m  to show that its 'persaial interest did not benefit 

from iW fidmary pourersn.= Since the Cmwn adduced evidcmce to Shaw that 

the priœ d S70,ûûû was m m a b b ,  the buden of prod shifted to the band to 

show that this was unmasonable. Since üie band did mt adduce such 

evidenoe, no breach of the fiduciary obligation wao held to have occurred. 

Although a 'normala fiducïary standard was rpplied, the scnitiny the C m  came 

under was questioned? 

Another departure from the nomial stancbrâs of a fiduciary o c a i r r d  with 

the majority relying on an 'intention-ljgseâ approadi'. This approach was stated 

by Gonthier J.: 

NQ(i, that this issue was a k  dkussd at the Court of Appeal(1993) 100 0.L.R. 
(4") 505 at 542 (FCA), whem Marceau J A  stated: 

Mclachlin J.'s reasoning has met criücism with her focus. By focusing on the 
fair value of the land, the attention was diverted from the quesüon of whether a 
berrefit was gaina by fhe C m .  This also kads to questions concerning the 
divisibility of the C m .  UntiI 1044 the Department of Indian Affairs and the 
Deportment of Vetemns Affairs shamd the same minister. McLachlin J. heu 
that the fiâuday duty did not apply to the DMA as it would cause 'pradical 
prpbîemsg -, supre note 250 at 61). The conam is that the Cmwn 
could evade its fiduciary -ôiIitis due to this Crown divisibili. Seo Owen 
Grifliths, 'Case Comment on 81usbdvry Mme Is the C m  Ficuiary OMigation in 
the Cumnts of Change?", [lm] 3 C.N.L.R. 25 at 40. Unfortunately no practical 
exampies are given, shawing h f n ~ ~  the Crown would aeeompîish this evasion. 
Wng that the C m  did not ascap liability in m. 1 is haFd to envision a 
situation that the cowt wuld not see through. 



Them are hwo closely relatsd issues that arise fran this. The first is the 

suggestion that Aboriginal peoples are 'aut(~0mous adonm. In this resped the 

so called fidudary duties seem much more like mere agency. In this view, the 

extent of the fiduciary duty was to explain Mly the consequemes of the 

surrender. In this manner the only way to breBCh the duty was: 

This was obviously a dear departure from the 'nomal' fiduciary duties stated 

ear~ ier .~  Using this approach also allowed the court to rely on more dubious 

" In pirticulat th& approach s8em to mflM with the ddues: not to delegate 
discrstioir, not to act under another's dictaüon, and not to fetter discretion. See 
supa note 237. 



grounds to inrfer the intentions? 

Seamdly, it was unlike a 'nonnar fiducïary relationship to allow the 

fiduciary to abandon res~onsibility to the benefichry, with the beneficiaries 

permi~sian.~ Yet this was exadIy what the rnajority held, stating: 

This 'intentions based appmachm illustrateci the difficulty in applying 

fiduciary prïnciples to bands. A close look at Gonthier JO's w d s  showed a view 

that bands are 'autonornous*, and were fully capable of making decisions for 

Viemselves involving 'wellconsidered plansm. Yet in this case the band 'lived in 

an Mdadllin J. made it very dear that the trial judge 'did n d  make an explicit 
f iding of fad as to wliether the B a d  gave fiill, free and informed consent to the 
surrendet of the mineral rigM in 194SU(at S4). The only evidence mgarding the 
intent to give up ttie mineml rights surfender of i94û carne from a witriess who 
stated 'No mention of mineral rights wiere made at the mwting9(at 55). The 
meeting refsrred to was the surrender meeting in 1945. See Griflis, suprs 
note 259 at 37. 

a# See J. Paul Salembief, supra note 256 ai 8. He stated: 

SalemMer stateâ that this membîes agency Were the principal is free to Vary 
the ternis of the relationship. This is opOosed to a trust situatiolr where a 
Rduciary is nonnally obligsd to ad within the confines of the trust instrument, 
and may not be unilatemlly changed by the beneficiary. 

&paWq, supro note 250 at 35. 



abject poverty and ill-health behmm 1945 and 1961 ".= The irony of this case 

was that the band was pleading that the C m  br88Ched ïts fidm-ary duty by 

allowîng the banû to surrender the land at all?  the^ reality was that this 

impoverished condition -Id mwer ha- again, because the mal value of 

this judgment was an estimateci 300 million ddlars, to be later established at the 

Federal Court, Trial Division. Given this, was it thm masonable to apply the 

same fidWary relaümship behnieen the band and aie Crown in 1945 and 19957 

Gonthier J.'s words clearly contemplate mis, and the 'intention-ôased approach' 

was dearly a move to respect the autommy and sophistication of a modem 

community. However, the divergence that has ocairreâ hwn 'nomal' fidociary 

standards was evidenœ of the incmasing strain the wrrent law is put to, trying 

to impose historic-bsed legal paradigms onto modem bands. There is no dear 

answer to this problem, but it should not continue to be evadd. 

THE UNDERTAKING 

an WiUl mspect to the fa& in Mis case. this argument swmed to 41 bawd on a 
crystal bal1 requirement on the C m .  According to the band's arpument the 
Crown haâ a duty to prsvent them hom the f w î i i  sumnder of their land (at 
39). This wouîd seem to requim the C m  to dairvoyantly detemine that the 
feserve land mQM be worVi thm hunâmd million dollars, and thetefore prevent 
the bend from accompîistiing their immsdiate goal of gdüng a reserve closer to 
their trap lines. 



One meaiod which has attmpted to define the fiduciary nature of the 

Crown-Aboriginal relationship werr through an arialysis of the undertaking? 

This methodology stated that for any fiduciary relationship to exist thete must be 

an undertaking by one perty to act for the other in some manne? It was 

argued that üimugh the identification and delineeüon of the undertaking a better 

undetstanding d the duties and scope of the fiduciavs power will r e s u ~ t - ~ ~  

Of the two. Bryant% emination of fiduciary obligations uses this method 

rnost elaborately. A main question he addreSSBd warr whether the Crown's 

undertaking to Natives was of the gentml nature that grounds al1 fiduciary 

daims, or d a speciflc nature which has to be established far every fiduciary 

daim? Did the Crown make a general undertaking that every relation with an 

Aboriginal person was encompassed in the doak of fiduciary obligations or is 

the Crown subject to several distinct obligations?m No specific examples were 

cited for this, possibly because Bryant prefemed the general undertaking which 

he described: 

b: m n .  tupn note PO. anâ ~ i d i i a ~  ~ynt. ' c - A ~ o w ~ ~ ~ I  
Relationships in Canaâa: The Phantom of Fiiudary L W ,  (1993) 27(l) 
University of British Columbia Law Revisw 19. 

Idg Bryant W., at25. 

Owen, supnr note 228 at 2, and Bryant M. 

tli Bryant's anaiysis is almosî identical to the discussion of a general Wuciary 
oôii~atioci W. a mors limiteû appîication of fidudary prindples that a m  mm 
sues (w eadkf dkCIiSSiOn above at 92 and C h a m  Two at 80). 1 quesüon 
wtiether simpîy chairging the focus of attention from the obligation to the 
undertaking adds to the dialogue. By framing his discussion in thme terms, it 
sssms Bryant's preferrsd sornnibus ~ n d s r b a k i ~ ~  is a foregone conclusion, given 
that &am deciâed that s general fiduciary obligation is owed regarding 
Aboriginal anâ tmaty rights. 



One probIem with this vicm offiduc~~ary obligations was the questionable 

pradicality d the analyth. Does describing aie undertaking es 'to act in the 

best intemts of aboriginal peaplesm say anything n W  Will searching through 

Guerin. @mmw, and n w  Amassin looking to find an undertMw, help? 

Probably not The r 8 a m  was that in reality the govemment never made any 

undertakings in the nature of a trust doaiment. An otherwise perfectly valid 

question, when dealing with a trust instrument fw example, breaks dom in the 

Native law context because the courts have al1 trieâ to avoid such clear 

definition? The result was that proponents of this theory assigned implied 

Bryant at 28 qwüng: Brian Slattery.'First Nations and the Conçütution: A 
Qum*on of Trustm (1992) 71 Canadian Bar Review 271 at 275. 



un der ta king^.^^^ In this way an implid undertaking mis simply another way of 

trying to define the scape of the fiduciary's power, to understand the extent of 

the duties owed, hardly a new question. 

OBLIGATiONS AND DUTIESm 

Slattery stated that liability cwld be found on breach of a 'general d w :  

n4 Bryant, supa note 268 at 27. 

I ch0058 the nrord 'o#i@ationg with soms trepidation. BEedc's Lew OieF'onary, S" 
Ed., (St. Paul: West PubiWiing Co., 1979) at 968, -an its definRion of 
oo#igaüon': 

I used this tsmi in the foliowing discussion to dWnguish a legal duty from 
somsthing Iess. By 'something fms' I mean a nmlegally enforœaMe duty. An 
analogy could be drawn to tha wiod mconventionD used in Canadian constitutional 
law. Sw P8tef H m ,  ConsMWW taw of CMedts, (Scarbotough: Carswell, 
1892) at 17, whem he defined 'convention' as: 



There are many who agree that such a general duty should be the basis for 

C m  liability? This view was al= dose to the 'general undertaking that 

Bryant prefeffd. Neveraieless. thefe were two problems with this approach: the 

past and the future. 

Proponents of this ageneral duty' view have invariably grounded the 

origins of the duty in the past relationship between the Crown and Natives. 

There urne many expressions of this throughout the case ladm, but perhaps the 

best description wwld be the 'general historic obligationg. The problem with this 

approach was the complete disregard for aie legal statw of that duty historically. 

In line with the past judgments, the obligation should be unenforceable to the 

Saa Brian Slattey. 'Understanding Abriginal R igW (1987)M Canadian Bar 
Review 726 at 753. 

7n See a b :  Owsn GMkhs, 'Sui Semantics and Gemwf8 Gratuities: The 
Conundrurn of C m  Fiduciary obligations to Aboriginal Peopies', (1 995) 6 
Windsor Rev. CI & Soc. Issues (49 39 at 87; W.R. McMurty, anâ A. Pratt, 
'Indians and the F'idociary Concept, Self-Govemment and the Consütutîon: 
GwMh in P e m e ' ,  (19801 3 C.N.L.R. 19 at 20; P.W. Hutchins, O- Schulze, 
arrd C. Hilling, 'Whsn Da Fidudary Obligations ta Aboriginal Peopies Msem, 
(1985) 59 Sa* Law Revlsw 97 at 104: Darlene Jotinston, 'A Theory of C m  
Trust Tmrds AborQinal People#, (1886) 18(2) Ottawa Law Review 307 at 332; 
L. Rotman, aProvindal FFduciary ObIQations To First Nations: The Nexus 
Behvwn Govemmental Pawer and Resgmsibilw (1995) 32 Osgoode Hall Law 
JI 736 at 738. 

In ~ P W .  s u p  note 231 at 413, Didwwi J. daraibad il as Thal is. the 
honour of the C m  is at stake in dealings with aboriginal peoP(esm. Slattery, 
s u p  note 278 descfibsd R @This general fduciary duty has its origins in the 
C m ' s  histockal cornmitment to protect native peoplesw. 



extent that a band could not base an adion on it alone. The historic duty to act 

in the b e t  interest of Natives was only deemed to be juditially enforceable in 

Suerin in 1 984. Prim to that, it wes deemed an unenforceable obligabi~n.~~ 

L W n g  from a 'general dutÿ perspective also did not help in recanciling 

these obligations in an era of seW~vemmentrn ît was possible that the 

Supreme Court of Canada rapidly becam aware of the difficulties in reconciling 

previous case law with Vie wide array d situations that bands presently find 

themselves in?' One of the grnatest debates that fece this area of the law will 

Sem H i b n ~  v. The (1 Ws) Q Exchequ6f Cout! Reports 417 at 443 whem the 
court held: 

Bryant. s u ~  note 26û at 29 made the ullsubstantiated and undoaimented 
assertion: 

This condusion was smrningly bssed upon the argument that there is a general 
fiduciary undemûing that included Slattery's theoy of an overaQ tfust 
msponsibili to th8 people of Canada. Unfortunately Bryant does not expound 
beyonci making the above statement, Midi daes not expîain how or why the 
'general duCf guarantem Aboriginal sslfgovernrneirt. 

Sm Gonîhier J.'s nmafks. sum note 250 at 16. The baiis for his 'intention- 
based approach' was to give substance to the infomed dw*sions of an 
'autonomous baW. Aithough not eltplicitly stated by Gontnier J., it is masonable 



ask h w  it can be maintainad in the fece of seif-goveming entities? TheMore 

ws go from Hmw, wbm the Crwn heM absolute disaetion over band money 

wiü~  the band having no hop8 of judicial review of that discretion, to ADsassin 

where it was argued the C m  shauld have fidudary duties imposed upon them 

over an mautonomous9 band? 

The S p i f î c  Dutles 

Taking a purely moral view of the fads of Guerin or Aosassin. one cannot 

to speculate that he was addressing the apparent paradax of reconciling 
Wudary otnigations wit!~ an othe- selfqoverning band. Gorithier J. dii say 
th* his agproach was forward looking so as not to frustrate Wlkonsidered 
plans of Ule AbOrQinaIsm M. at 31). As an exampie of the M e  array 
of conditions compare the Opaslmayak Cree Nation near The Pas, Manitoba, 
whkh operates a muMnillion dollar shopping maIl and hotel on the reserve, 
with BPrreir Lands First Nation or Red Sucker Lake Fimt Nation that süll tnidrs 
watw to bamb ôeside the houses and am without sewage disgosal. See lndian 
and Northem Affain Canada, F h t  M W i m  CovnmLAlwIIy ProlWs, 1996 (Ottawa: 
Ministsr of Indian Affain and Northem ûevelopment, 1998) at 5 and 94. 

Note that MW" Lnnr -. supn note 275. defineô 'autonomy': 

Thom is no M e r  exampie of this modem arrangement than the Manitoba 
Framtmork Agreement which stated in pfinciple Sb that The C m ' s  fduciary 
mlati~(~ship wilt continue...', and thon in 5.1 1 stated mat 'Fi& Nations 
govemments in Manitoba will be able to underlake legislative, executive, 
administrative and judidal fundons ..:. 



help but sympathise with people who have been pody treatedm As the old 

quitable maxim goes: equity will not suffix a wrong to be without a rernedy? 

To address the fads that cry out for rcwnedy, but to avoid the tendency 

towards the jUdgcM1ade rules surrounding sui genen's fiduciary obligations, there 

has been some cal1 to apply the normal law of trusts to these cases.= These 

arguments find strength from Wilson J.'s dissent in Guerin: 

Gonthier J. in Ansassin. although dancing around the issue, gave support to the 

2m The fa& of pmrn@eâ one writer to comment: 

See Salembier, supra note 256 at 2. 

* hb&m EquTy. supa note 23û at 27. 

Ses Sa~smbier, sum note 256 at i 8  and Richad Bartlett. The iiuciary 
OMgation of the C m  to the Indiarasm (1988) 53 Saskatchewan Lauv Reviw 
301 at 319. They bath argue that Dickson JO's masoning in Guerin, that held the 
Native interest in w r v e  land was not a proprietary interest, was quesüonabîe. 
They argue that a proprietary trust malel would allw greater certainty in the 
law, and pcoviâe more flexiôie use of the land by bands. See also John Hurley, 
supre note 247 afgued that the effec! of irnwng fiduciary duties is the same as 
that of a tnrst. Specitïcally the condiions of madi and the quantum of 
damages would be the same for the fiduciary duty as for a trust. 

G a .  supa note 226, at 381. Note that Ritchie J., and Maclntyre J. concurmd 
with Wilson J. on these points. 



Although a 'trw-trust" approach w l d  add certainty to this area of law, it 

is not a perfect sbIutiCon, since it would cut down on the fiexibility to meet unusual 

fact situations. This modd might work for cases involving land surrender, but it 

may be diRailt to apply in o h  c a s e s .  As well, using express or implied 

trusts wwld mt recognise the ' g e m l  historic obligationm. describeci earlier. 

The basis for the trust wwld be the sumender document, or some similar 

instrument, with little regard given to the p s t  relationship of the Crown and 

Natives. 

An important part of W i î m  J:s re,ssoning. mat an expma tnid arises on 
sumiidar, was îhe existence of the sumirder document to define the ternis of 
the ûust. Sse m, suywa M e  226 at 360. Wlthout a sumnâsr document to 
define the ternis of the ûust, Didrson J:s point about la& of certainty of objed 
and œitainty of obligation wouiâ seem to becorne more crucial. See Gueri~, 
l-bid. at 342. 



As Finn stated, the vocakrlary used to describe genemi fidduciry 

relations was useless in tfying to ôeal mth specific situations: 

Another example of this reasoning is stated by ~otman?gq who divides 

fiduciary responsibilities into (a) general duties owed to al1 Aboriginals and (b) 

specific duties flowing from treaües, agreements, alliances, and the lndian Ad. 

He dm*bed  the nature of the 8general duties': 

Justice La Forest stated: 

ar Finn, supa note 225 1 15. 

ZOO See Rotman, supre note 277 et 738, but nds that the subjed of 
this aMde is firdn~ fidudary obligations to the grovinces, which 
is inlevant to the prsssnt dkussiori. 

a Ibid. Note that these meria deviate substanüally fmm those set out by Wilson 
J. in F m m ~  v. mit@, supra note 210 and accompanying text. 



We can plainly see that JwS*ce La Forest distinguished behnreen the genenl 

historic obligation and the s-c legal pawer, which in this case was Vie Crown 

interposing itsel between the band and prospective lessees or purchasers. 

lnstead of vidng the fidwiary obligaüions of the C m  as a question of 

either mgmeml duties' or 'spdf~c dutiea', the better view migM be to recognise 

the existence of the 'general historic ~b l iga t i~s*  distinct from the application of 

fiduciary principles. 

Relative Vulnerability 

lnstead of applying the law of trusts in -ginal situations, it may be 

more logical to venture a more usual fiduciary analysis. The law of equity, and 

in particular the law surrounding fidwiary obligations, was already extremely 

" la Forest. supa noM 235 at 5; it shouould be noted that Viis pailicular obligation is 
not to evey Native pemoii, but only ta those Wh interests in reserves. 



flexible.= fhere seems to be no good mason why a regular application of the 

Frame v. Smith aiteria could not be applied? Of these three criteria. one - 
stands out in importance. 

T b  question of wlmbility wuld be the quintessential problem facing 

the fiduciary relationship in an era of self~vemmsnt. The fads d the Lac 

Minerals case are well kmwn." The issue was whether it was possible to 

recognise a fiduciary relationship between hwo corporations. Nonnally, two 

persons of equal standing would not ordinarily attfad a fiduciary 

characterisation. Ultimately in that case, the majonty decided a fiduciary 

relationship did not exist per se, however a duty not to misuse confidential 

information was imposed. The rninority of Justices La Forest and Wilson held 

that the condud amounted to a fiduciary relationship. The issue of vulnerability 

See Lod Goff of Chieveley and Garath Jones, i. Law of RestRuübn. 3d ed.. 
(London: Sweet & Mmwell, 1986) at 633, which gives a long list of cases where 
fidudary prindples have been flexiMy appîisd to meet a host of diffemnt fact 
situations, 

* mis is espetciMy so. since the courts have pradically applied this case anywiiy. 
See m. supnr note 250 at 40, Note that the sui @?nt& ddption could 
süll be appîisd since them are some aspects of the Cfuwn-Aboriginal relationship 
that art, outside the nonnal scope of the iaw sumunding f~luciary relationships* 
In pNtk~lar, the ability of a band to direct the Crown semis contrary to a nonnal 
fduciary relaüonship, supra note 264. Hmver,  just because the re/atibnsh@ 
has a suigmn's description does not mean that the normal rules of fduciary 
obligations could not appiy to a given situa*on. 

LAC Minemb m e d  mining rights on Ianâ that it wcw in the proœss of exploring. 
International Corona aporoached W Minemis fegarding possible partnership or 
joint venture on îhut land. During îhe course of negotiations Lac Minerals 
deasad the wlts of itS drilfing thet indicatsd probabfe mineral deposits on 
adjaC8nl propsrty. Subsequently Lac Minenk tried to acquire the mining rights 
to the adjacent proptty, only to find that International Corona out bii them and 
developed a mine on its m. The issue was whether a fduciary relationship 
had been matecl. 



was at the heaft of this case. Sapinka J. held that vulnerability was lacking in 

mis case. so a fiduciary relationship could not exist One of the main fadon he 

considered was the acœssibility of prufessional assi~tanœ.~ La Forest J. on 

the mer hand held that vulnerability consisted of: 

This idea wuld be applied very responsibly to Aboriginal fiduciary 

relations under a seif-govemment mgime. However the specilic fact situation 

mwld be the ultimate detenination of whether that was so. If we take a fully 

operational band, with wide ranging legislative powers, large capital and large 

resources, it cwM possibly have a fiduciary daim against the Crown, but in this 

scenario it would be unlikely. The S. 35 analysis would still remain regardless of 

the band's independence. Howiever. in a situation similar ta Guerin where this 

band enten into an agreement with the Crown, it may not be possible to found a 

fiduciary daim. This wodd depend on the courtas analysis of the specific duties 

Spedfi~aIiy, 'mdy acÉc#s to geologists. enginee~. and Iawyers'. See & 
w, supa note 240 at 62). Another main mason for avoiding the fïâuciary 
Iabel was the diiptiorr caused to nomal commercial transactions. In arms 
length commerdal deslin@s the court will be very slow to impose fiduciary 
rslationships. Se4 at 80. Disrupion to Aboriginal econornic 
interesls was the point made by Salembier, suprs note 256 at 20. 

* See & Miner@, supre note 240 at 40. uheret l a  Forest J. cites KeeM v. 
Sandfard (1726). 25 English Reports 223.8s the deare& example of this 
proposition. 



on the Cronn? if the cout found that the nonnal fiduciary requirements wen, 

not met, the general histmonc obligation would not be enough to cany the action. 

However, with fads similar to Minerab it is entirely possible that a fiduciary 

duty oould be found. In this manner, the relative vulnenbility would be assesed 

on a situation by situation basis. One band may be relatively invulnerable in one 

set of fads, and totally depencknt on aie exm*se d C m  power in another? 

One problem with this view was the rejedion of the 'public trust? 

characterisation of ais 'gmml histofic obligationn in Guerin." Both Dickson J. 

and Wilson J. held that Vie independent nature of 'Indian tRlen rendered the 

political trust cases inapplicable. Moreover, the independent nature of lndian 

title meant that 'it is not a creation of either the legislative or exBCUfive branches 

of govemmenr, so therefore it was not a public law duty but sirnilar to a private 

law duty. In this way the sui geneds description was invoked and fiduciary 

Note that one principîe of the Manitoba Framework Agreement was to amend or 
npeal the /dkm Act 8s it appiied to Fimt Nations in Manitoôa (see Appendk I ai 
191). Wth the npealing of the tndbn Act, the legisiatiative requirernerrt of reserve 
inalienability goes wRh it. mer8 is some uncertainty regarding the 'inherentm 
nature of that perücular charadsr of the 'Indian interestg in land. See Salembier, 
s m  note 256 at 16. and Roba Rieter. 7M Fundimental Rhcipks ot IncTm 
Law, (Edmonton: First Nations Rdsoune Council, 1990) at 21 of Appendk 

SB Nota that this v i w  w l d  also ooms much doser to Eaffmain v. Jamq 
v a- - m m  (1 W2) 90 D.LR (43 16 

at 25 (FCA). In th* âecWon the Fedeml Coud of Appeal heu that a d m # ,  in 
vulnerability would damase the mliancs on the favouraMe treaty interpretation 
rules (diswssed in Chaplsr One at 47). The court hem that the question of 
vulnembility GOUM also impact on the Rduciay nlationship (at 27). 



obligations applied? This reasoning has como under critici~m.~ Just 

because the Ahriginal interest in land b a pre-existing legal interest, 

independent of legislative or executjve abation, does not change the fad that 

the powers being exm*S8d am legislative and executive. 

Another potential problem with the 'gcmeral historic obligation' is that an 

unenforceable obligation couiâ be igrored. The dW&ence between the 

obligation disa~ssed in Henrv and a modem version d that obligation was its 

use as a basis for interpretive principles. One contemporary manifestation was 

to justify the S. 35 interpmtation as set out in ~ ~ . *  In this respect the 

'general historic obligationw w l d  be indirectly enforceable as an interpretive 

See Hurley, supa note 247 at 598. He argues mat viewhg 'Indian tiie' as 
having an independent omin does not logically move the Cromi's obîigaüon 
from a public law to a private law seMing. The C m ' s  respoirsibility is süll to a 
category of 'political s o c i * ~ .  as opposai to iridiviiuals. 

S m  supr note 231 1409 whm Dickson J. and La Forest J. stateô: 



ptinciple to S. 35.= 

FIDUCIARY DUWES AND l'REAllES 

The mort ment application of sui gem& fiduciary obiigations is in the 

area of treaties. On this topic the ment  Royal Commission on Aboriginal 

In their view, this fiduciary relationship requires: 

... üw Ctowri is un&? r tiducirry oblfgaüon to impknnnt such masuns 
8s a n  mquind to mv@rw thb colonial imbalrnœ and h.lp nrton itr 
nktionship with tm8ty nations to r tw prrtrnnhip. This will mquirm the 

This inte-011 does not totally qnre wiîh Dickson J.3 description, supnr 
note 303. wMch spedfkally mfem to inmrgorstion of 3he Mudary mlatioiPhipm- 
This could be m n d l e d  by viewlng Jusüœ Didrson's deWpüon as 
comparative imtead of liteml. Iriaead of viewing 'fiduciary' as importiw that 
ana of the law, one cou# ban more heavily on the later description of 
upholding the honour of the C m .  Houever, to wM extent is a tnie WucïaF) 
analysis a part of the S. 35 snalysis, 4sgsdally in mlaüon to treaties? 

The Royal Commksion on Abriginal People,, Re-- Itie W@&nship, 
vol. II, Port One, (O(tawa: Canedo Communication Group, 1988) at 42 
[hereinafter Royal Commisdon re~rtJ(empCiasis in originafl. 



Clearly, in the above passages the terni 'fiduciary' was king stretcheâ to its 

iimits, with questionable legal application. Hawever aiese quotes do illustrate 

the extent to which the suigenetis fidm-ary concept a n  be app~ied.~  

Fiduciary obligations expandecl into treaty lew jurispnidence in a brief 

comment by the Supreme Court of Canada regarding the Robinson-Huron 

Although not decided on the basis of treaty fights, the most general expansion 

occurrd in SoarruwS where the fiduciary concept was incorporatecl by S. 35 into 

the analysis of treaty r i g h t ~ . ~  However, beyond S. 35 it was difficult to see how 

I M ,  at 44. The Royal Commission bases th& premiso on New m n d  MaQdi 
Council v. A.-GL (19û7) 1 N.2.L.R. 641 (CA). 

* PrompEing Satmbier, supa note 256 at 24. to mite: 

See & v. Egn (lm) 138 O.L.R. (43 385 at 39û (SCC)Fmphpsis in originaq: 



a regular fiduciary relatimship can apply to treat ie~.~~ There have been 

attempts to bruaden the sape of C m  fiduciary obligations to tmaty rights, but 

these attmpts have b e n  largely unsuc~essfhl?~~ How could the application of 

fiduUsry pfimiples be divorced from the S. 35 analysis and still retain a sui 

genetfs chamcterisation? if, for exampk. the C m  has impmperly Withhdd 

See elso & v. [1-J 2 C.N.L.R. 136 at 1S2 (BCCA), for a ment mview of 
the S. 35 analysis. Hwwefthe extent of the n o t h  mat a true Wudary 
analysisf is to be applied to treaty rigMs should be qualitid. The second stage 
of the test ïs jusWhth of the mgulation, if it was fourrd ta infrZnge a 
frsaty rigM and had a valid IegWative objsdhre. Regarding the fiduciary 
cocIWion with the jwtHicatiori stage of the -mmJ supra note 231 at 413. 
stated: 

Note that this is not the same as an arialysis for a ficluciary relaüonship, see 
supre note 2 4  and accampanying text. 

Ekyond the application to land surnidsa dïscussed earlkr. Land surrenden 
have less to do mth treaties and more ta da with the surrender provisions and 
the Indieri Ad. Ses Ansas&n. supra note 250 at 34. 

W & v .  -[10W] 1 C.N.L.R. 129 (Slsk. QB) and &v. w m  &v. 
[lm21 3 C.N.L.R. 100 @Ibn. QB), where the argument was made that the 

C m  had a lidudriry obligation to protact treaty rights. The praaical effw of 
th& oôiigation was to rander the asserteâ commemial hunting ri~hts in these 
cases unchangeable WitfKHR the consent of the Natives. The atternpt in bath 
cases was to distingukh & v. HO- (1QQû13 C.N.L.R. QS (SC), which hem 
that the Netvd Resou08s T i  Act exthguished the treaty MM to hunt 
commercially. Both M m  and ~ImvoWïPottg rejeded fduciary arguments 
ciüng that Horsernaq had alreedy decideci the issue. 



annuities bas8d on a treaty promise, the fact that the deM was based on a treaty 

seems irrelevant to the ultimate adjudication of the case. 

The bottom lin8 was that tnn, fiduciary duties have questionable pradical 

applicability to treaty cases."* If the view of the .general historic obligationm 

were taken, it could provide a more realistic integration with ainent case law?I3 

Hbwdver, note & v. YVM* (1985) 120 D.L.R. (49 Sû (Sssk CA) whem the 
Court nlid on a ksach of the Crown's fiduciary obligations arising from Treaty 
Six to stpy a criminal charge. Mr. W o b  was the su- of an unûercover 
operation carried out by wildlife officers To win Mr. Wolfe's confdence the 
undemver officsr bmu~ht liquor onto the Onion Lake Rese~e, which 
maintaineci an alcohol ban. Onion Lake band was Party to Treaty Six which 
stated: 

ln jusürying the stay of proceedings the Court held (at 79): 

ns As the earfier quote (su- note 309) illuslrated, the S. 35 analysis was 
more concemed with upholding the honour of the Crown as an interpreüve 
principle than in appîying any substantial fiduciary analysis. Furthemore, the 
hnr, leading Suprcrme Court of Canada cases on treaties, Simon v. The _Qusen 
(198s) 24 0S.R (43 390 and & v. Siou (1990) 58 C.C.C. (36) 225. maâe no 
mention of fiduciery piInciples. Atthough & v . m ,  supre note 3ûS at 398, 
makes it dear that the & a m  analysis apglies to tmaty rights, it still does not 
explain how a traditional fiduday anaîysis could take place. mis ~er io~s ly  
undermines any attempt to argue that a traditional fiduciary arialysis should be 
applieâ to questions of treaty rigMs. 



A judicially enfbmâ sui generis fiduciary relationship behvem the C m  

and Natives mw a relatively rodem development in the law, exisüng for only 

thideen y-. Then, are those who would advoaite an expansion of fiduciary 

liability against the But this v i w  finds hcnmsed resistance in the 

courts."s As bands have bewme more eamomically powerh~l, they becorne 

less vulnerable to outside pwws, irtduding the C m .  Trying to apply the 

same standards to al1 bands ignores this point Yet no matter how powerhrl a 

band b m e s .  there is still a desire to recognise the unique relationship that 

has developed between Natives and the Furthemore, there has been 

a need for an equitable remedy to respond to situations that are uunfair by any 

standards, as Guetin. Kruaer# and most recently Aosassin have so clearly 

dernonstrated. The difficulty, however, is to reconcile protective measures with 

the inherent dangers of business relationships in a modem econorny. If any 

consensus can be drawn it is that the vagueness and uncertainty of the aiment 

case law does not seem to meet any of these goals satisfâdorily, and is 

314 Sem supra Chapter Two, note 224. 

31 s See m. supra note 250 at 31. 

See the Royal Commission npoR, supra note 305 at 44. mis seerns especially 
true in relation to bands with tmaties. 



potentially doing harm to Aboriginal e c a ~ ~ n i c  proiects?'' This can only 

complicate and rnay weil impede selfqovming initiatives such as aie Manitoba 

Framewak Agreement, -ally considering principle 5.8 (see Appendix I at 

1 92): 

The next chapter will examine a small portion of the Manitoba Framework 

Agreement, and look et mm8 of the potential pmblems that arise frorn that 

examination. The foais will be on original tmaties as a source of 'rightsD on 

which the Framework Agreement proposes to found new relationships. 

Moreover, the Framework Agreement provides an example of The Royal 

Commission on Aboriginal Peoples' theory regarding one fom self-government 

could take. Aspects of this theorywifl be scnitinised to highlight some 

fundamental questions that continue to remain unansw8red. 

*' Seo Salembkr, supa note 258 at 24: 



CHAP7ER FOUR 
LEGAL RlGHTS AND THE MANITOBA FRAMONORK AGREEMENT 

One cm hardly inquire into a scheme aiat wants to implement a 'right" of 

seFgovemment, without having any context for what a 'right" could be. Be- 

analysing the Manitoba Framework Agreement orw, must pursue the question of 

what io a 'righr? This chapter cannot promise an answer, but it can foars the 

debate on the fundamental lm that is relevant to any context for Aboriginal seif- 

govemment. 

The term WgW appears continuously in the legal debate surrounding 

Native issues. Parliament used it in S. 35 of the constitution, proteding 

Wesley N. Hohfeld, 'Som8 Fundanwntal Lagal Concetptions as App(ieâ in 
Judidal Reasoningm, (1913) 23 Yale Law Journal 16 at f 9 (neminafier Hohfeld 
1 l* 



'aboriginal and tieaty rigMb. The Supnme Court of Canada has used it to 

describe a wiâe variety of relaüonships. starting with the doclrine of 'Aboriginal 

rightsB: 

Within this dodrine cornes land 'rigMsB: 

Fishing 'rights' are another example: 

W. w i l  addna fimt th. ni.uiing of uexiding* ah#giginrl righb and th. 
contant and scopa ofth Musquaun rigM to fïsh. 

Treaty 'rights'' are differentiated from Aboriginal 'rightsm, with an example of the 

former : 

sto & v. Van der Po# [t ûûû] S.C.J. No. 77 aî 29 [haminafter Van der Peet, ciîed to 
S.C. J.]. 

" & v. (1990) 70 Dominion Law Repoils (47 385 at 395 [heminaftef 
citeâ to D.L.R.]. 

127 



Howver, hunting and fishing 'rights' ean be catWseâ as either 'Aboriginal' 

or " ~ r e a t y " . ~  ln these examples, the terni 'right" is used indiscriminately to 

desaibe a variety of diffrmwrt relationships. This was most evident in reference 

to the so called 'right" of setf'vemment: 

Later on Vie same page: 

In so taras they a n  be mrâe under 8. ml), ckims to seîf~overnment am 
no diffennt hom otkr cUms to ttn enjoymnt of rborigi~l  rights and 
m u a  8s such, be nnuumâ rwnst the same standard. 

If these statements were wnsidered together, the 'righr to self-government is 

comparable to Aboriginal land 'rigMsn, or an Aboriginal 'righr to fish and will be 

judged in the same manner. As these examples show, 'righr can apparently be 

312 &v. Forseman [1890] 1 S-C.R* 901.3 C.N.L.R. 95 at 101. 

" Compam v. [1995] 3 C.N.L.R. 1 û8 (Ont. Gen. Div.) wiU, 
m, s u p  note 321. Nots & v. EQ1P (1998) 138 D.L.R. (49 385 at 398 
(SCC) which heu that treaty and Aboriginal dghts shouîd be tmated the same 
wtien considaring the test. Hovaver the Supreme Court of Canada 
went on to desctibeâ them as two 'species of constitutional rightsm (at 399). 

124 & v. pamaiewo~ [isse) S.C.J. No. 20 at 9. 



applied by a class of people as in 'Aboriginal right', or a single person as in 

'Joe's hunting righr. Yet these two descripton can be synonymous as in 'Joe 

has an Aboriginal nght to huW. By adding furaier adjectives these 'rightsm can 

take on d i  charadwistics. Wth the addition of 'inhmnt" a right -mes 

somehow more valuable or has its legal characteristic changed in sorne manner, 

yet it is unclear hm.= 

The deôate over the tminolqy and Mnition of rigMs is not a new one 

and has been desaibed as 'one of the most complex in legal analysisa." One 

author's contribution to this debate was described by his leading aitic in 1920, 

shortly after his death: 

fZS See Peter Hogg. & Mary Ellen Turpel, 'lmplemenüng Aboriginal Self- 
Govemrnent: ~onsütutiorral and Jurisdictioiial issue#, (199%~ 74 Canadian Bar - - 
Reviw 187 at 190, Mme they stated: 

This artide is a revision of 'lmplementing Aboriginal Self-Governrnent: 
Constitutional and Jurisdidional Issues', in Royal Commission on Aboriginal 
People, A&M#W SenGouwmmP, Le@ end ConM-1 Issues, (Ottawa: 
Canda Communication Group, lm) at 378. 

Carleton Allen. 'Legal Duties' (1931) 40 Yale Law Journal 331 at 351. 

Albert Kocounk, The Hohfd System of F undamental Legal Concepl' (1920) 
15 Illinois Law Review 24 at 24. 



The author refend to was Wesley Newwmb HoMeld. The jufispnidential 

scherne that he developed sp8rked a signifiant ckûate? In two relatd 

articles Professor HoMeld defined 'jura1 oppositesn and 'juml axrelativesm as the 

sui gemd incarnations of legal relations.= The 'Hohfeld Scheme' was 

reducible to: 

In this scherne, opposites are just that, the exact opposite of the specific temm 

For a bibliography of artides pertaining to mis debate, see Joseph Singer, The 
Legal Rights Debate in Anaîytical Jufiqmdenee from Bentham to Hohfeldw 
[1982] WSCOllSjn Law Revkw 975 at QûQ. HohfeWs staunchest supporter was 
Prof- ARhur M n ,  wtio had worlced with him at Yale. Tm other 
 supporte^ of this sdieme, although n d  as unconditional as CorMn, were 
Prof&sors Walter Cook and Roscos Pound. See Roscoe Pound, J u i ' ,  
vol. IV, Pait 7, (St. Paul: West Publishing, 1958) and Walter Cook, 'Hohfeld's 
Contributions to the Science of Laiiir (191 9) 28 Yale Lew Review 721. 

PP Hohfeld 1, s m  note 31 8 at 30; 'legel' mlationships are distinguisned from the 
physical and mental fads which eviâenœ the nlationships. 

~0 A signifiant critidsm of this scheme was on aie subject of the 'jura1 oppositesm. 
Kocourek, supre note 327 at 27, amued that a M e r  tenn wuld be 
'contradidories". The diffierence was dsscribed: 



For exemple a 'priwilege' was the absence of a * d w ,  as in X having a pfïvilege 

to enter on Y's land or equivalently X having no duty to stay off Y's land. 

Correlatives are what the 0 t h  person holds in relation to a specific jurai 

relation. In olher wards, a correlative 1- at the specific legal relaüonship f m  

the opposite party." For example, if X holds a power against Y, another way to 

desaibe this relation is Y has a m l a t i n g  liability to X Similarly, if Q has a 

right to do something, Z has the caresponding duty. In this rnanner, a legal 

relationship was fully desaibed. No rigM, privilege, power, or immwiity wuld 

exist wiuiout its jurai correlative. The legal relationship was defined by the 

extent of both jura1 correlatives. For example, a right can only be defnred by 

m u r  Cork'n, 'Jurai Relatioris and Their ClilSS/ticationD (1 921) 30 Yale Law 
Review 226 at 229 refuted this criticism saying that ttie choiœ of words between 
'opOositeD and 'contradictoni#' does not change the underlying rneaning, Mich 
was the same with both Kocourek and Hohfeld. 

Sec also Roscoe Pound, su- note 328 at 78, where he argued that a better 
t m  wouiâ be 'wnûastsm. He alsa argueâ that there can be more than one 
'opooSits/~~ntrast~ in a given sœriario. To illustrate the point he argued ad 
absUC/um that a mighbour wld be under a duty to prevent servant, eow and 
ponded water from triwpass, thenby gMng a lsgal Qawer to the servant, cow 
and water respeahrely. Thb comlatsd to the neighbour's liability for such 
actions by these t h m .  

s1 K o ~ u ~ w ~ ~  supe note 327 et 30. dssaibad 'correlative': 

Mac Raâin, *A Restatement of Hohfe(dm (1 938) 51 Har~urd LBW Review 1 141 at 
1 150, quiMing mtn HohfeWs word 'comlativev as indicaüng a separateness, 
went even hrrther: 



whoever holds the corresponding duty. if one cannot point factually to the 

holder of the corresponding duty. of what use is the rightF The physical and 

mental fBds must support a jura1 correlative for a legal relationship to existm 

HoMeWs sdmm was preCerable to more elaaborate versions because it was 

both simple without being simplistic, and it utilised teminology Uiat was familiar 

and piaaical for lawyers.* 

tP The notion of a Jtrfd definition of "rigW is debatable. For example, Rosco8 
Pound, suprs note 328 at 74, dierenüated bstween a rigM 'in the wider sense' 
aiid rigM 'in the stria8r semg. A 'sWdm rigM was the definith that Hohfeld 
advocated. The W e f  right migM indude lagal edvantages sudi as liberties, 
powers, and immuniües. A Wdef rigM was also exernplHied by the French 
terni &DR, whidi meant 'law. right, and a rigMg. Se8 Carleton Allen, 'Legal 
Duües", supa note 326 at 334. 

as Note that logically, the existence of one jura1 correlative n m r i l y  impiies the 
existence of its parlner. 

Several points shoukî be made. First, me criticism fmm Kocourek was itself 
aiücised by Pound, suprs note 328 at 82, sayïng: 

This highligh the pmdical bnsfit of this scheme, Corbin, supra note 330 at 
227 aoteâ: 

The Hohfeld scheme is not penect or beyond criticism. The Hohleld definitions 
are sta'@mti's concepts, f iose words are capable of abmate definlion. 
Howlever whsn criticising this scheme, Corbines words, M. at 232, should be 
kep in mind: 



Folldng this sdremem, the definition of a specifc jural relationship lies 

in the identification of its correlative. Professor HoMeld explained: 

Sinœ 'right? is the t m  that we are concemed with. it needs desai'ption. 

Professor HoMeW pointed out: 

T w  hirther points &ou# be sûmsd. The f i ia  k ing  the propew use of the 
terms i i ~ )  and 1i) pmmm. The term rir nmi does not necessarily have 
anything to do with We ttiingm, as Q is commonly understood, which Professor 
Hohfelâ, 'Fuirdamental Legal Conœgtions as W i e d  in Judicial Reasoning', 
(1 91 7) 31 Y- Law 710 at 718 (hereinafter Hohfeld 2) descdbed: 

In mm mlations c m  exist in any jural relationship. All jural relationships are heu 
against people, and must ôe defined as such. 

The second is any jura1 relationship regardles of h pemmm or in mm, cm be 
affirmative or negative. An maffimativem jural relationship would involve 
somethiirg a pemn may do. For exampie, a persan holding a right to collect 
$1 00 would hold an 'affirmativem @M. Thers would then be an 'aflinnativem duty 
on someone else to hand over the $100. A 'negative' jura1 relationship wulâ 
involve someone not doing something. A contract in restraint of trade whem X 
promises Y she will not cany on a certain krsiness for five years wuld be an 
example of a 'negaüvem rQht heu by Y and a 'negativeW duty held by X. Y has a 
legally enforceable right against X mat she will not carry on kisiness for five 
years. Conversely Y has the netgaüve duty not to carry on business for the 
agreed time. 



It was within the amœpt of ' d w  that the ckfnition for 'righr can be found. A 

ngM can be defined by aie existence and fadual identification of a duty. This b 

not cirailar reasoning, s i m  both right and du& are legally descriptive ternis for 

adual physical and mental facts. ln this mnner, one jura1 relationship can be 

defineâ in ternis of another jura1 relatimship. This necessarily implies that al1 

physical and mental fads constituting a legal relatimship behurwin two people 

can be categotised within the Hohfeldian sch8me. It is within this lexicon that a 

more detailed examination of 'rightsn in the Aboriginal context can take place? 

An excellent example ocaineci in & v. Sioui. The fight was over Mr. 

Sioui's 'righr to pradice his religion and aistoms in a provincial park Mr. Sioui 

was charged with aitting down trees, camping, and making fires there. His 

defense relied on a document signed by a British Brigadier General in 1 760. 

which (he argued) containeci a treaty 'righr protecting the ability to pradice his 

Note mat in the AborQinal context the m a t  important t e m  wil be 'rightm and 
OdW. This is the bas& contentious pairing in the Hohfeldian scheme, see 
Corbin s m  note 336 at 230. This is becausa virtualîy al1 jurlspnidential 
analysts m n i s s d  that the 'rQW conmpt ddSCC/bsd by Hohfeld, whether called 
'right in the strict sense', #dernad rigW or any orner name, shouîd be paired 
witn a duty. Oisagreement anipad over what faaual situations should fall into 
the 'rightdw pair, Ibr exampie should a moral r i~M ôo indudad. See Carl 
Wellman, A 'Iheory O? Rglits (Ttawa: Raman & Allanheîd, 1985) at 23. 



rites and œmmonies in the park The Supnmw, Court acquitted Mr. Sioui saying 

that his 'right" was not absolute, but thet it did not intwfére with the Crown's right 

of ownmhip ovw the pioperty. Cmspondingly it was up to the C r m  to prove 

that its ocaipancy of the territory would be upset by the reasonable exercise of 

the Huron's 'rÏghtsm. 

Examining this in ligM of the HoMeldian scheme reveals that the Huron's 

'tights' cannot be tnily de-bed as wch. I fwe fcms for the moment on the 

Crawn, it has an in rem right of awnership over the temtory, whidr indudes a 

right of ocaipancy as ddesaibed by the Court. Thefefore the axresponding duty 

was a general one on everyboây, not to inteffere with the Crown's in mm right. 

fhe question b h m  should this jura1 relationship be categorised? if the Huron 

had a tight to practise their ceremmies on that land, it would be an in personam 

right against the C r m .  ln other wwds, the C m  mxrld have a carresponding 

duty to allow the Huron to practise their ceremonies. The Crown's in rem right 

would then be subject to the duty they awed the Huron. However, a close 

reading of the case shows that this did not ecarately descrÏbe the relationhip. 

nie Supreme Court dearly stated that the Huron c m  pradise their ceremonies 

so long as this did not 'prevent the realisati~n'~ of the Crown's right of 

ocaipancy. This shawed that the C m  was under no duty to the Huron in this 

resped. if the Huron's œ m i e s  did prevent Vie realisation of the Crown's 

right of ocaipancy in some manner, the Crown's right would prevail. The only 



way left to describe saibemtdy this junl relatbnship was as a privilege. The 

jurai caneiative to a priviiege is a m4ght, In this way the Huron had the 

affirmative Wilege of pmtising their œremonies, and the Crown had no4ght 

in resped of this. ln ooier words the C m  had no right to stop the Hum frum 

engaging in this aaMty,  as long as it did not int8Crem with the Cromiss rigM of 

ocarpancy, which it held against the world, induding the Hum. 

As alluûed earlier, the inherent 'tighP of Aboriginal selfgovernment offers 

another enample of the confusion that the terni 'right? can create. Two recent 

academic artides illustrate the point Pmf8ssors Hogg and Turpel argued that 

Aboriginal setïgovemment cm be implemented without changing the 

amstitution? They descrbe the 'righr of Aboriginal self-government: 



But is it con- to describe Aboriginal seff-govemment as a singk 'tighr? Does 

this not oversimplify the issues and imply a consensus of temindogy tha does 

not exist? A second author advocateâ a broad interpretation of the tem 'righr: 

Unfortunately, Professor Slattery did not give any fumer reasons why his 

interpretation is corred. In mat sense can it be 'nonnar for someone to indude 

p0Wer-s and hrnunities within the concept of ' r ights '~  

YI Brian Slattery. The Conscitutional Guanntw of AborQinal and Treaty RIïW 
(198243). 8 Queen's Law Journal 232 at 239. 

As for the nwdomsm COIIS#eCdd by Slattey. Hohfeîd (supa note 318 et 30) 
offered a paralle! example mnceming the use of a synonymous temi Yiberty" by 
Lord tindley: 



Another example of the single 'right of setfgovernment" view states: 

A final example cornes from the Supreme Court of Canada. In & v. Panaiewon. 

Chief Justice Lamer stated for the majority: 

Minister of lndian Affairs and NorOiem Development, 'Aboriginal Self- 
Governmerif", (Ottawa: Minider of Public Worlrs and Govemrnent S~M*C~S 
Canada , 1995) at 3 mereinafter 'Aboriginal SeWGovemmerWl. 

416 p a m a i m  s u p  note 324 st 9. See a b  & v. Van der Peel, supra note 319 
whem the fiRt part of the test was stated at 41: 

The second part of the test was stated 8t 42: 



The prevailing dialogue judicially, pditically, and acadernically L that regatûless 

of whether or not there exists a VgM of seNgovemmenr, it will be discusoed 

using the tenn 'right'. 

This v i w  is held without any analysis of Mat the corresponding duty 

would be, or who would beat kW Who hdds this right: a collective or an 

individual? Who defines who holds the right? Is the legs1 right baseci in 

common law, international Iaw, statutory law, or a suigenenS concept of inherent 

rights? After spcîfic physical and mental fads have been acwrately 

characta*sed as a specific jwal relationship, imreased darity must be the 

result." However, inaeased clarity does not in itself solve the social problems 

that underlie the confusion. 

The time frame that thii test is concemed with wm the 'perfod pdor to contact 
between aboainal and European sociaiesm (iat II). 

Y> Them are SOM who wuld argue that the on& analysis worth undertaking is an 
analysis of the duty. Sm Alkn, suprcr noie 326 at 332. 



THE ''RH3HT OF SELF-GOVERNMENT" AND EXECUTlVE AGREEMENTS 

In Manitoba. moâem beaties in the fom of exearüve agreements are 

likely to be the rnethod chosen to king about change fw Aboriginal 

communities. Appatently both the Natives and govemment agne to use the 

phrase 'inherent right of seNwvemment?@ Yet how does this 'inherent right" 

relate to treatiesp One view places treaties at the œnter of the new 

relati~nship.~' s ' u t  this relationship Hogg and Turpel States: 

... For toiin Aborigi~l pwpkr, the hnphmnfttion of the inhemnt rigM 
of soif'ovmmmont is inseprnbty linked to the fuifilmnt of r pmxirting 

Sas pcindph 5.2 of the Fram8~0ricAgreernent~ Appendk I ai 191 and 
%boriginal Self-Govemmentm, supra note 345 at 3. 

~0 At his point the quaon shouûi be seen Yi hwo ligh(s. Fint in respect to the 
'inherent right" and the Nombered Treaties rigMs as two separate entiîies, and 
second in tespea to the 'inhemnt rightm as a ïmaty rigW. 

~1 Hogg 6, Turpel, s u p  note 325 at 194. Note that using the treaties as the ba is  
for selfqovemment was basad upon 'treaty' meaning the historic variety such 
as üte Numbersd Tmati*es of Manitoba This ümry was also impliedly based on 
such bands wanting the historic treaties as the basis for any new relatioiistiip. 
The Manitoba Fmrnswork Agreement says in principle 5.2 that the agreement is 
based on Treaty rigMso, see Appenâix I at 191. 





The federal govmmenf seems to have endmd the concept of 'inherent 

righr as a treaty right 

Th8 'inhmnt right" would apDarent1y be transformecl by a selfgovemment 

agreement into a 'treaty righr, thereby attracting constitutional protedion.* if 

this v i w  is added to the earlier theory of Hogg and Turpel, it seems the 

'inherent rigM of seif-govemment*, although predeting the treaties, would flow 

from them and then be cbnstitutianally proteded as a treaiy right itself? As a 

working theory this would allow %boriginal govemments' to legislate in a 

3w 'Aboriginal SeHICjovemmerrtm, supre note 345 at 8. 

" Royal Commîssion repod, supa note 353 at 224: 

It is logicrlly and temindoQ'ilty m i d o r y  tM an 'inhomnt @Mm w u #  flow 
from a trsaty. One rebutta1 to mis point could be sornething like the folluwing: the 
inhersnt rigM was not m a t d  by the tmaty, but mu mcognised and furlher 
defined by the tmaty and themkre the treaty M n e s  part of the inherent rlght. 



sovereign manw over certain spheres of powep, without requiting 

constitutional amendment. The Manitoba Framework Agreement would be a real 

example of what Hogg and Turpel disa#s in theory.= 

There are hivo main areas ofcancem that this "third order of govemment? 

theory highlights, and which the Manitoba Framework Agreement exemplifies. 

Firstly, from a HoMeldian standpoint, there has been undu8 f6ms on 'rightsW 

Mai little or no attempt to define correlative duties that shwld anse. By not 

SJO Exampîes ofthese %phms of pomr may k, taken fmm principle 5.1 1 the 
Manitoba Fra- Agreement, see Appemdix I at 192. Spedficaliy, protedion 
and prpmotiori of cultures, idenüties, institutions, traditions, citizenship, lands, 
waters, economies and languages, See a b  Royal Commission repart, s u ,  
note 353 at 217. Some wuid argue that the tmaties couid be used as evidence 
for the proposition that intemal seWgovernment of bands was contemplateâ. 
However, this intemal self~ovemment would be nothing like the sovereign 
powsrs proposed by the Royal Commission: Kenneth Tyler, "Anoîher Opinkn: A 
Critique of the Paper Preparsd by the Royal Commission on Aboriginal Peoples 
Entitled: 'Parmers in Confederation", The /nfmmM RSgiZ of l\bon'gihal Se& 
GowmmW, Vol. /II, (Conünuing Legal €ducation Program, Annual MeMing, 
Toronto, 1991) at 50. To base a daim of sovemignty on the treaties, however, 
would seem to require that sovemignty was never sunendered. This vfew was 
questionable in 1igM of the case law. See v, (1959) 20 D.L.R. (2d) 
416 at 422 (Ont. HC) which involved the plainüff ûying to Mock a sumnder of 
3.05 acres of m r v e  by amuing that the Six Nations were not subjects of the 
C m  and thetafan me Indkw ActdM not appîy ta them. King 3 held: 

See aiso 4, v. @am, (t990) 70 D.L.R. (49 3û5 1 404 (SCC) Oickson C.J.: 

... thara w u  hom th. outut mvw rny daubl that mmmignty and 
kgbl8tiva pawrr, and fnâooâ th. undmiying tHk, to ruch lands 
wad in th. Crown. 

30 The Framework Agreement wuld seem 10 ba what Hogg & Turpei had in mincl 
M e n  desdbing their theory. Treaty Natives who have an agreement based on 
a recognition of the 'iriherent rigM of self-government' will use histon'c treaty 
rights to found a 'new relationshipg. 



defining the duty, the content of a right b wbjed to u n m i n  inte~pletations thit 

do not aid legal analysis. As we will see, Vie lad< of attention to the conelating 

duüeo œn allow for vast dRerences in the intecpretation of the treaty provision, 

fiduciary responsibilities Ming one mm d particulet c m .  Secundly, despite 

the content of rightduty relatianships king uicrwtain, it is still proposeci as the 

basis for a third Otder of govemrnent. But can and should a treaty rigM 

accomplish this momimental mstiMional change? For a number of reasons 

the Treaty Five edUC8fion right provides a good e~arnple.~' But first some 

background on aie Manitoha FlamBWOtk Agmmnt and the Treaty Five 

education right is necessary to give the €duCafion Framework Agreement 

context . 

The Manitoôa Fmmework Agmmnt 

The F ramework Agreement was signed on 7 December 1994 between 

sixty Manitoba bands and Het Majesty the Queen in Right of Canada. Section 1 

of the Agreement defined its objectives: 

Treaty Five affsds the la- number of m e  in Manitoba. See Minisîer of 
Indian Affairs and Nomm D a v m n t ,  Fm Matkns C a m m w  P t o ~ s ,  
i9W, MenAoba Rq#W (Ottawa: Indian and Notthem Affairs Canada, 1996 at 
153) meninafiet CovmnunYy PtofiYbs1. Note also that the Tmaty Five ducation 
provision was ideritical to Tresties Thme anâ Six, Chaper One sugra, note 91. 
The education @nt wems to ôe the subjed Wose impîemeritaüon has 
pmœded the most rapiâly, and hes been deait wkh m a  thoroughly. S w  
Bmce Spencu, Wucaüon Framsworlr Agreement Neering Cornmunity 
Ratincation", ï ? ~  PbO@es' Oedm, vol 1, no. 4, March, 1996 at 1, and 
FnrmeW A- on IMim €ducatian h Maniaoba fhereinafter Education 
Framework Agmrnent], Appendix II. 



The Agreement goes on to give a kief historical background of Aboriginal- 

European contact, as well as a background on the recent political process 

leading up to the ~greement? The core of the Framework Agreement is 

contained in Section Five, entitled 'Principles'." It is upon these eighteen 

enumerated principles that the objectives are supposeci to be reached. 

Educatlon and the Fmmework Pilnciples 

35 Accordhg to the Fnmework Agreement the pmcc#r stailed in Odober 1993. 

Y Frammwrk Agreement. Appendk I 8t 101. 



H the 'inherent righr Rowed fmm the treaties. then logically the content of 

original tmaty rights w d d  be important. The eduoation right of Treaty Five was 

deady stated. The comem Iiæ wms the promise to 'maintain' schools for 

instruction on mserves that requesled thm and that seemed advisable to the 

Crown. Using the Hohfdd scheme, this promis8 does qualify as a right and duty 

relationship. The right is to the maintenance of 'schools for instructiona, with the 

corresponding duty on aie Cmwn to provide and rnaintain these schools. 

I was logical to begin with aie biesty interpretatim rule which stated that 

the text of the ûeaty was of primary importance, with an inquiry into the original 

intent of the framers only if there was some ambiguity in the textem In this case 

the Treaty text reads: 

The provision seems reasonably clear on its Face. Howevet some provisions 

Sse suprs. Chapter One at 55. 



could be suôject to varied interpmtatims. BIacWs Law CWbnary defined 

'maintain' as: 

Clearly the idea was to supply the school with aie physicel necessities of 

operation, which would logically include everything fiom desks and chalkboards 

to teachers. If one were to quibble with the wrding in the Treaty, there is no 

mention of any undertaking to adually build Vie schools on the resewe. This is 

a relatively inamsequential point, as the fedefal government funded and 

continues to fund the building of schools on reserve. Using the Opashmyak 

Cree Nation (hereinafter referred to as OCN) and Nomay House First Nation as 

typical examples, schools were kiilt on these reserves over 100 yean ego. The 

school on the OCN was built in July 1880. In Norway House the school was built 

shortly after in 1881. All costs for staffing and construction were assumed by the 

Feûeral Department of lndian Mairs.* By I92OîZj there were three schools at 

8hds'~ -, 5th d. (St. Paul: West Publishing Co.. 1879) at 859. 

A N > W R e ~ o ~ ~ D e p e n m e n t o ? l ~ h A ~ I r S l k l h s Y e ~ E n < k d 3 ~  
Deoember* 1û80 (-a, Maciean, Roger Co., Wellington SL, 1881) at 241 ; 
Amuaî Repwt O? the Ds- o?ldkw A m  &the Year Ended 31" 
mt 1881 (Ottsws, Madean, Roger, 1882) at 214. 



OCN and the school at Nomay House had hivo techen? 

fhe Indian A d  also deals with this point Sedion 1 14(2) states: 

Furthemore, the lndkn A d  gave a âefinition d 'schoolm in S. 122: 

Sedion 1 14(1) allouued the minister to Mer into agreements with different 

parties to provide for Indien education. Specifically S. 1 14(1) stated: 

Th. Oowmor in Countil m y  ruthoriz, ttn Ministw, in rccorduice with 
this Act, to enter into ag-nt% on kW of Her M@8sty for the 
oâucation in rccordrnco with this Act of lnâkn childnn, with 

(a) the govaninnnt of a province 
(d) r pubîic or separab whwl  baud, and 
(a) r ntigious or chrrltibk orguriution 

As sudr, this section allowed the Crown to make entimly dieret  provisions for 

Indian education on reserves3'' than was stated in Treaty Five. It is important to 

k m i J R 8 ~ 0 l ~ L k p r u b n s n t 0 t / M ~ n ~ I b r ~ Y ~ a E ~ 3 1 * M ~ ,  
1921 (Ottawa, F. A. Adand, 1921) at 87. 

Note that S. 4 staîes t h l  r. 1 14 doas not app(y to Natives off m r v e  unles 
oidered by the Mirtister. 



note th& S. 114 was a permissive section only. Using the word 'may' does not 

necessitate conflict with the tieaty pvïsims, since the minister can still fulfill 

both the statutory and treaty provisions by providing a school on the resewe. 

The tmty remains silent on who specifimlly must provide the educational 

services. Clearîy the beaty gave the responsibility of maintaining the schools to 

the federal govmment Hamm, them seems to be M i n g  to stop the federaJ 

government from delegating the actwl educational seMces to others. 

Legislatively, the minister has various options as stated in s. 1 14(1). Norway 

House reserw, was a prime example of this scenario, where its first school was 

fun by a church?= It anrently has three schools operating under aie Frontier 

School Division, which is a provincial schwl division.* These arrangements 

would not appear to have violated the treaty provisions because this al1 took 

place on resetve. 

This indicates that the ternis of Treaty Five could be fulfilled by the 

delegation of educational responsibility to bands, in exadly Vie same manner as 

educational responsibilities wre delegated ta religious orders, or provincial . 
school divisions in the p s t  This mwild satisfy the provisions of both the Indian 

Act and Treaty Five as describeci above. However, this solut ion would not give 

any effect to an 'inherent righr. 

rn~l l rnr~81m~dmmparansnt0t1ndyen~hr~~stv~3f  
M m ,  lBfWf3  (Ottawa, F. A. Adarid, 1813) at 422 lists the sceiool as Roman 
Catholic. me 1920121 report, suprs note 367 at 67 I i i  the sctiool as Methodist. 

Sue Communriry RoflCss, supa note 381 at 44. 



According to this provision treaty rigMs m'Il 'forni the basism for Mure 

relationships. But whst does this mean? To what extent wîll the original treaty 

rights be involved in Mure initiatives started by this selfgovmment proœss? 

As seen above, the Treaty Five education rigM was deady stateâ in aie treaty 

te*. It provided a good example, because it was a subject speafcally 

considerd in the Framework Agreement. 

In 1 984 the Assembly of First Nat ions' commiwrioned their Education 

Secretariat to conduct a study of lndian Education in Canada. The study was 

completeâ in 19û8. It expresseci the opinion that: 

~ t r  Ses Framework Agreement, Appendix I at 191. 

Assembiy of FirH Nations, 7710 CIdi, of Nmvbt@?, ed. by O. Mike Chaileston, 
(Ottawa: Assemôîy of First Nations, 1988) at 47 (hereinafter The C m  of 
m-1- 



On the issue of jurisdidion the study stated: 

In Manitoba this is now somewhat of a moot point because there are no longer 

any fderally controlled schools on iesenmsn 

Despite this fact, the Assernbly of Manitoba Chiefs entered into a 

Framewk Agreement on Indian Mucation in ~anitoba?* on 5 December 

1990, almost four years before the general Frameu~ork Agreement was signed. 

The general Framework Agreement makes specific reference to the Education 

Framework Agreement in S. 8.4.3.1, regarding the allocation of 5500,000.00 to 

further the implementation of that specific agreement. The general Framework 

Agreement made further referenœ to the Educaüon F ramework Agreement in 

the attached Workplan. Under the Wotkplan, the Education Frarnework 

Agreement programs are to be expedited. with the purpose: 

IbEd, at 53. 

COmrnuWy RMbs, supa note 361 al 154. 

SeeAppendixII. 
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The tasks refemed to are found in !he 'Objectives' section of the Education 

8) To idrntiQ . d u c a b ~ I  maan tImt mquin Lniwd&te or Ions mnn 
rtbntion uid ntdution; 

b) Todwdopuiagendaferc~thrtwillrt#knt,lnd&n 
control, author)ty, inrnagemnt and jurlrdktlon in tha lndirn 
ducrtion h Muiïtoôa 

c) To coirduct meuch urd ckwlopnnnt pmjaets or initirthn+ to 
support and enhance thm âevalopnnm ot r better eâutr t io~l  
systmtn undor lndkn jurMWon; 

d) To dwdop madek aî po#lbk a â u c r t i o n a l ~ s  unâer Indian 
tonbd and mr- 

) t o  idanüfy the appmplfrd, mk of th. üeglimnirt of lndkn min 
and Nortlnrn Oamloptmnt with mpect to ib mponribliüw and 
obltgaüoni for tSn duution of lndkn (nopk; 

9 To ckvdop pkn îor the devolution to Indian people in Manitoba 
of control over and mrnagment of thair educit jo~l institutions; 

g) To develop 8 process for th. purpose of rrtiblbhing funding 
arnngNiwnts for I n d i  educaüon in Manitob.;= 

All of this was for: 

?ha purposa of ttiis Fnnnwork Agn«mnt is to mognia tho intent and 
coinmitmant of th. prrlk+ to mgotkta fonnrt rmngmanb on lndkn 
Edumüon in Manitoba, and to mtablkh the pifmeten within which such 

Assembly of Manitoba Chiefi & Indian and NoRhern Affairs Canaâa. T o w d s  
F h t  Natbns GoHmwnents lir Manibaba, ûWt@&, See Appendix I at 197. 

Education Framenmrk Agreement. Appendix II al 100. 



On the face of these wwds it seems a logical and exfmustive procedure to arrive 

at the desired mwlt of Aboriginal controI over education. Hmver it is of utrnost 

significanœ that throughout these key statemwtts not one rnenüon of the original 

treaty right is made. The mginal treaty right is only referreâ to three times in the 

whole agreement, and never quoted. The first two ümes ocarr in the Wereasm 

section: 

It is the second Wereas' that really indicates the complete disregard for the 

/M. For the third r e f e c a  see €ducaion Fnm8wôrk Agreement. Appendix II 
at 199: 



original treaty right In M d  this provision says that the Education Fram8wor)( 

Agreement can proceed while they deal wiai the exact contents of the original 

treaty rigM in some other manne? Logically, this seerns backward to the 

~IOCBSS stateâ in the FramBWWIC Agreement principles 5.1 and 5.2. Specifically. 

how can anyone ôase a 'new reIationshipm on treaty rights, the content of which 

are not agreed upon? if original fmaty rights really had anything to do with the 

Education Framework Agreementl w l d  they not have to be agreed More  

modemising. refining, iedefîning, or any other fom uf modification? This would 

still k the case even if principle 5.3 is taken into candderation: 

In this pmmss, tha T m  rfOMt of Fint N.tfom wîîl k gïwn an 
inmrpnbtion, to k r g m d  upon by Clnada and the Fint Wons, in 
contmtm~n~nry tamis dNk gMng MI mqnition to thrir ofiginrl spirit and 
intent 

This lad< of sgnwment on îhe tamis of the a i n a !  treaty was evidenced in 
Bruce Spence. 'Educatlon Frarnmmk Agmment Neating Community 
htificatioirs, Pb@?s'DecJ;siian, vol. 1, no. 4, March, 1996 at 1 where he 
aMôuted the follOW/ng cornmerils to Viipinia Arlhurson. €ducation Advisor to 
The Assemm of Manitoba Chiefs: 

* Framewotk Agreement, Appendix I at 191. 



One way of viewïng primiple 5.3, alaiough prhaps cynically, is that it wwM 

allow the govemment and the band to disregard the adual treaty te& and agree 

to %ontemporary t m s n  that do not necerserily have any res8mbIanœ to the 

original ûeaty tefms. Regardless of the position one takes on this issue, it is 

hard to ignofe the fact that aie 'original spirit and intent' will be determinec! by 

today's negotiatom. 

The original Treaty Five education provision had absolutely nothing to do 

with Aboriginal control over education. The treaty provision, as desaibed 

earlier, did rot mention juridiction, management or authority. The treaty 

provision was a promise by the C m  to the Tmaty Five bands to maintain a 

school on their remes. To take the Hogg and Turpel view that legislative 

control can somehow flow h m  Treaty Five requires that the actual treaty text be 

ignored. 

Furthemre, them is the conspiwous absence of any attempt to analyse 

duties arising ftom the 'rightsw so liberrrlly refened to. This has resulted, as 

Hohfeld wamed, in 'a serious obstacle to the dear understanding, the orderly 

statement, and the correct solution of legal pr~blerns*~, by inviting drastically 

different interpretations. One sudi inte~retation of the Treaty Five education 

rig ht amdudes: 



This statement implies that the federal govmment has the duty to provide 

schooling through to post-secondary levels. Hwever, it framed the question in 

tenns of the right So even if the fedeml govemment agrees with the above 

statement, where will that leave the bands? Should not the substance ofthe 

inquiry be the duty that anses frorn the right. and the standard that duty must be 

held to. 

As we have seen there are duties that arise from the treaties, and these 

duties may also have a fiduciary aspect to them. For example would simply 

providing funds be suffident to fUMl the duties that arise from the treaty @M? 

One view suggests yes: 

..A is ncognbd tfmt it mry mot r h y s  be W i b k  to pn,vf& poa- 
utondmry eciucation in tha forni d8simd to Fimt N8üons9 paopk on 
n~~ Whik thrt may mount to r pnmi hch bmch of- T m ,  it is 
lil#ly th8t in such a tau soim nuonabk agfumnt could ô8 mcheâ to 
rtcamplish tln objadh of th. Tmty. î t  should k mphuizeâ homvsr, 
that it would be tho ~ovamment's mponsibility to coma to an rg-nt 
with th. Fim W o n s  with nrpect to r fusonabk rltemth, not vice 
versa. A suitabk rît8mrthn would lihly incluck tha funôina of pst-  
socon&ty ducation Mtha nunn at o m  of the uniwnltks or other 

Vic Savino, & Erica Schumacher, "Whenever the Indians of the Reserve Should 
Desire 1t': An Analysis of the First Nation Treaty Riiht to Educaüon', (1992) 21 
Manitoba Law Journal 476 at 498. Corilrast th& with note 64 above. 



Does this proposed drity have a fiduciary aspect to it? This duty could ô8 

compared to a contradual duty that smmm canmt firMll. In this example 

wwld it mt be the penon's duty to Btternpt to re-riegotiate the promise or come 

to some other agreeable solution? However, in the Abonginal cantext & v. Cote 

tells us that there is a fiduciary asped to treaty rightsm. If one takes the view of 

a generally pervasive fiduciary obligation on the govemment, Ulis seems to 

provide a specif~c example of the Royal Commission's view: 

On the oaier hand, just how can this duty to 'make a deal' be enforced? As 

suggested earlier, one of the main problems with the general fiduciary obligation 

view is the diffiarlty in applying it to specific situations? 

Nevertheless this does illustrate the ovetail point, which is: by exclusively 

367 IM.  ât 484. 

* Gota, supre note 8. 

Royal Commission report, supra note 353 at 43. 

Supn Chapter Thm at 108. 
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fiaming questions in t e m  of a Vight?, the substantive questions tend to be 

obscureâ. In this case, the debate œntm on whether the education rght 

indudes pst-s8condary ducaüon. But as we have seen, Tmaty Five stateâ a 

specitic duty, to provide schcmls of insbudion. f o  say that a band has a 

rigM to pst-seandery eâucaüon 8nfOrC8abIe against the fedmI government 

obscures what adually must be done. For example, fighting for the government 

to admit a rigM to education r-lly does not describe uihat action or resources 

must be made available. But, by sayktg the C m  has a duty to provide pst -  

secondary education to the bachelor, master or dadonl level is much more 

clear, and tells us what mu& be done. In this way the amdative right can be 

defined in t m s  of the specific duties that are awed. However, as we will see it 

is not suffident to stop the inquiry here, just because the content of a right-duty 

is under debate. 

TREATY RlGHTS AND AUTHOR1TY FOR CHANGE 

The Treaty Five right to education and its proposed transformation by the 

Education Framework Agreement generate hrrther questions about using a 

treaty right as the basis for a ~m order of govanment. Oespite the implication 

that the s a p e  of treaty duties rests at the heart of bandgovemment contlict in 

education, this conflid should not stop a preliminary inquiry into questions ahut 



the right-àuty supporthg a third order of govemmentm The rightduty of 

education is still propotwd as the basis for a band's legislative power in this 

area, regardless of whatver outcome the negotiations detemine the 'contenr 

of the right to be? It is the r e f e m  to 'jwisdictii' that provide evidenœ of 

this. One of the Education FramBWOCk Agreement's objectives is : 

The Education Framewwk Agreement's tenn *juisdic!ion' is equivalent to Hogg 

and Turpel's 'sovereign legislative auaMrity"*, a notion supported by prïnciple 

5.1 1: 

Fimt Wons g o v e ~ n t s  in Manitoba will be rbk  to undertake 
kgirlrthn, exuuthn, rdminisûahm and judicM hinctioni, busd on 
rgmments whicti a n  tonsistant wfth tha inhennt right of SM- 
gowmmnt and, wifh thrt pmviso, will ineluâe, but not be l i m M  to, the 
prmrtaon and plornation of theif cultures. i&ntit&s, imtiMions* 
tmditions, citizwnship, knds, wrbrn, eeonomb and lanamges; 

sn As describeci wrlier, 1 is mrde very dear in both the genenl Framcmodc 
Agreement, Uprindple 5.3, Appendix I at t 91). and the Education Framework 
Agreement (the 'Whereasm section, Appendi II), that the adual content of the 
original troaty rights (wtiich lwically must indude the duties), is the subjed of 
ongoing negotiation. See sum note 381-383 above and accompanying texte 

Note th& Ulis does not change the earlier sl8teâ view that this sems to have 
the pmass backwards. See suprs note 383 and accompsnying te*. 

" €ducatian Fmmework Agreement, S. Z.l(c). Appendix II a 200. 

Y H m  & Tumi, su- note 325 and accompnying ted  

F mmework Agreement, Appendix I at 192. 



Education seems to be induded under protedion and promotion of culture, 

institutions and languages? Furthmore, the end result of the Education 

Frarnework Agreement process will presumably become a treaty under S. 35 

Mich wwld entrench this sovemign 'right" to legislate in the area of 

ed~cation?~ 

This line of reasoning ignores the question of a treaty right's legal 

authority, which is at the base of the questions following in these next sedions. 

See Royal Cornmiroion of Aboriginal PeopiesD GaYmhg salenga,, vol. III. 
(Ottawa: Canada Communication Gmup, 1998) at U2:  

Note ü~at 8~~Ordhg to nogg & Turpd. su- note 325 at 21 1, even if the modem 
treaty expliciüy stated that it was not rneant to mate treaty rights under S. 35, 
protection wouîd arlse mgardless. The mason was: 

Note that the Framework Agreement was not intended to be a treaty. See Phil 
Fontaine, 'Message from Phil Fontaine, Grand Chief, AssemMy of Manitoba 
Chiefs", The Peoplbs' Wsr'iori, vol. 1, no. 1, June 1995 at 3 where he said: 



In partiaila?, that mystical modifier 'inherenr, and the ternis of the treaties from 

which the rights exist, provide f d l e  grounds for analysis. However one area 

that Hogg and Turpel and the Royal Commission ha$ dealt with is the 'dane 

of exhaustiveness8. In AG. (Ont) v. AG. Kan.)=* Eari Lorebum L.C stated: 

The dodn-ne stated: if the entire area of legislative power were distributed under 

the Consfitutrion Act, 186- then ipso faCfiO Natives cannot hold a sovereign 

sphere of legislative authority by treaty or othemise. Hogg and Turpel argued 

that this dodrine may be invalid? The Royal Commission further expound on 

this argumenta1: 

- - - - 

3m [1912] Appeal Cases 571 at 583 (PC) 

Se8 supa note 325 at 192. 

S m  Royal Commission on Aboriginal Peoplss. Rutmrs in  con^^: 
Atw@V?al Psoms, Ssn-GoHmwmMt, end ine CotWt1AE'on, (Ottawa: Canada 
Communication Group, 1993) at 32 and 33 respedively. 



The Commi~s ion~  elaborated on this argument in mir final report: 

However the support for this theory is tenuous." Moreover, it fails to deal with 

The Royal Commission cited only the case of Connolex v. Woolm, (1 867) 1 1 
L.C.3- 197,17 R.J.R.Q. 75.1 C.N.LC. 70. to support this theory- This authotity 
was uueak in the extreme. The case, decided nine days afler confederation, was 
benneen heim of William Connoley. In his tour of duty he 'marriedm a Cree 
woman producing sl least six ChiUren with her. William and Suzanne lived 
together according to Cree customs f i  1 ûô2 unüll83l. In 1832 William 
'marriedm Julia Woolridi in accorâance with Quebsc civil law and the CaViolic 
diurdi. Monk J. held that the Cree customs martfed William and Suzanne for 
the purpose of Quebec law, and themfore the descendants of William and 
Suzanne should sham pmportionately in the estate. Accordiq to the Royal 
Cornmidon the recognition of the Cree mam'age customs sxemplifkd the 
Aboriginal legislative authodty over al1 areas that are not expficitly repealed or 
modified by Briüsn or Canadian legisîaüon, supra note 325 at 2û8. See Norman 
Zlotkin, 'Judicial Recognition of Aboriginal Customary Law in Canada: Selected 
Mam'age and Adoption CasesD, (1 084) 4 C.N.L.R. 1 : 



even more fwidamental questions, which will ~ n n r  be considerd. The 'third 

order of govemment? th- bernes highly questionable because it deals so 

superficially with or completely ignores these follomng issues. 

Degrtlon in. Inhemmy: Authority foi a Right? 

An undwr a m  in this disassion is in locating the origins of the authority 

for sovereign legisladive jurisdidion. Arx#rding to the Royal Commission it flows 

from an 'inherent ngM of selfgovemment?, which was recognised in the treaties. 

If we take the position that any fonn of delegation is unacceptable, it is argued 

that authority can only corne from two possible souces, the 'inherew nature of 

A common fador among theses cases was the requirement that the mam'age 
meet wHh common law utteria, which placed Aboriginal custom at the level of 
any 'lomign maniage'. Uotkin desaibsd (at 2): 

mis was no recognition of an inherent legislative authority, only an 
adcnowledgment that Aboriginal rnarfiage customs coukl support the common 
law mquirements of fornial validity for a manlage. To we this as authonty ta 
support a theory describhg sovereQn letgisiative authority in al1 subjed areas 
seems tenuous at best. 



the nght or fran the COnstitutim.~ 

The Hogg-Tupel. Royal Commission Vieory says that a modem day seff- 

govemment treaty allegedly found its autharity in an unsunendered, inherent 

ngM of seffgovmment, that w s  amœptualised as concurrent with federal 

legislative powem over 'Indians and lands resewed for Indians"? According to 

the Royal Commission mis legislatiie power was wlnerable to feâeral legislative 

ovemde, but: 

One proMem was, if the legislath authority w e  seen as delegated fnmi 

Parliament, then it runs afoul of a line of constitutional cases preventing the 

parliament or the legislatufes from delegathg legislative authority to new 

legislative bodies.q7 Therefore the daim must be that for Natives to possess 

Q( Sec Loretta Meade, 'Manitoba First Nation Educaüon JurSsdidion: Methods 
consislent with Tfeaty and lnherent RigMs - an Interlm Report* (Paper presented 
to the Asembly of Manitoba Chiefs, Special Chiefs AssernMy on Education, 21- 
23 Jaiiuary 1991) [unpuMishsd) at 5, whem after outliniiig the only types of 
jurisdidion, namely constiîuüonally based, delegated, and inherent. stated: 

41 Royal Commbsion nport, wpa note 353 at 216. 
a Royal Commission mport, ibiû. at 213- 

See ln Re: The Initiave and Referendum Ag [19lq A.C. 935 at 945 (P.C.). 
4.G. Nova v. B.G. Ca- [19511 S.C.R. 31 at 34 and 54 (sub. nom. 
Nova Scotia Interdefegation case), where it was hetd that the Parliament and 



legislative authority by tfeaty, that IegisWve authority must be 'inherent' as 

oppoW to 'delegated": 

In support of this idea the Royal Commission made it dear that 'delegateb 

authority was not envisioned at all, and that any 'right of selfgovernmenr was 

inherent4 

The proposed inherency as it related to the delegation cases highlighted 

a logical inconsistency. An inherent right of self-government implies that the 

right finds its validity in ancient aistom. ïhe Royal Commission endorses this 

view: 

At tha tim of Eumpean contact, Aboriginal pwpkr wn sownign and 

Cegislaturss cwîd not debgate their tegisîative powers under ss. 91 and 92 to 
each uther; and Ra: Anti-lilflafion Act 68 D.L.R. (3d) 452 at 504 (SCC), where 
it was held that an execuüve wnrement could not suppoR the application of 
fderal lw to public -or employees in Ontario. Note however, that these 
cases did not consiâer an Aboriginal ?hird order of government'. 

See Stephen Amnron. The Authority of the Cmwn to Make Treaties with 
Indians", [1993] 2 C.N.LR. 1 at 10. 

Sec Royal Commistion npon. sum note 353 at 202. 



secure any agreement with the federal govemment when the constitution already 

implies tecognition of this third order of g~vernrnent?~~ 

Moreover, in In Re: Initiative and R8ferendum Act, Viscount Haldane 

rderred to a province's Iegislative auaiority: 

411 The Royal Commission mcogniwd this bgicsl inconoisiency. scpa note 353 at 
214: 

As 8 solution the Royal CamrnWn adv-65 a 'rniddls pnül' thet divides 
legkilaüve aUlhO(ily into corn and pmiphem~ areas. Corn amas would be 
consistent rvW an 'inhereW cight and WOU# rot muire agreements with the 
C m  for Iagklative ulhority. Periplnml amas UM minhemntD rigM couid only 
b 8~0fciSeâ '(bllawing the oondwion of agreements wiü~ the feâeml and 
grovincial govemrnenta. Sec suyn, me 353 at 21 5. UnfortunaMy th& 'rniddle 
pMim does Iittk to further our understanding of why or how fegisîaüve jurisdidion 
gets divided, or what rise the modifier 'lnhemril* is to the detemination of that. 



This statement relied on the proposition that a legislature that awed its existence 

to the coclstitution could not BndOw with capacity a new legislative body. This 

seems to add to the question ofwhy an Abonginal thirâ order of govemment 

mu& seek the federal govemment's agreement to anything? if Viscount 

HaIdane's statement is coned, the fdml govemment a n  no more sanction an 

Aboriginal third order of govemmenf than a pmvinœ can -te a new legislative 

body, because al1 three of these 'orders of govemment" propose to derive 

legitimacy from the constitution. It is d b l t  to see why the Royal Commission 

suggests that 'peripheral' powers require agreements to be reached with both 

the federal and provincial governrnent~?~~ Presumably aie 'nght' is either 

inherent or not- 

Even presuming the federal govemment could unilaterally sanction a third 

order of govemment, would there not kt limits to this power? One logical limit 

would see the federal govemment only able to sanction a third order of 

govemment which follows the Canadian constitution, which is what the Royal 

Commission describes: 

So, weiik the d o n  38(1) rigM k inhannt in point of origin, u r mrtlsr 
of curnnt ttrtus it is r rïgnt M d  in Cuudirn kw. Tha implication is that, 
whik Abaiginal poples hnn th inhonnt kgil rfOM ta gowm 
ü u m u h s  unckr wctkn W), this tonrWutio~l rigM is esereiubk 
only within tln ftwmwrk of Cam&. Section 3S does not wrmnt a ckim 

See Royal Commission report, ib#. at 215 whem the Royal Commission stated: 



This statement irnplies that the Native daim to self-govmment, recognised by S. 

35(1), cornes only at the pria of being consistent with aie constitution. This 

seems masonable enough, given the fact that S. 35(1) is part d the same 

constitution relied upon to justiry the existence of the third order of govemment 

The Royal Commission envisions c m  and peripheml areas of Aboriginal 

legislative a~thority*~~ Regarding legislaüve authority: 

These statements are premised on the notion that the relfgoveming VigW is 

"' Sm Royal Commission report. W. at 214. 

u5 Note that the Royal Commission citecl. B#. at 220. prindple 5.1 1 of the 
Manitoba Framework Agrwmant (see Appendix I at 192) as an example of the 
corn amas of legislaîive jurisdidion that Gan be negotiated. Note also mat the 
Royal Commission cites ducation as an ama falling within the corn jurisdidion 
(at 218). 



inherent and never surmndered. However, they also must coincide with 

provisions of the anstiMion. These statements by the Royal Commission are 

baseâ on the klief that mis 'inbreM right is reconcilsble with the constitution, 

end fu- that the fédefal gwernment can unilatemlly mcqnise this by 

executive agreement. But is this ieally the caoe? 

The coristitution provides thet the Queen is the head of state? The 

head of state is critical to the operation of responsible gavernment- 

However, the role a head of state will play in the Aboriginal third order of 

govemment is still extrernely undear. If the third order of government is baseâ 

on preantad forms of Aboriginal govemment, as the term 'inherent! implies, 

then surely aie Queen as head of state plays no part. However, with bands who 

were signatories to aie nurnbered treaties. pledges were made to be loyal 

subjects of Hw Majesty. It is hard to say whether this would difterentiate these 

bands from non-treaty bands? Nevertheless, if the view is taken that the 

'17 C o n d J m  Ad. f867 (U.K.). 10 & 31 Victoria. c.3. S. 8: 

'le John K m .  ExecWw -Sh?t&n. (Toronto: httemrths. 1982) 8t 253. 



proposed third order of govemment must canfm to th0 constitution. then will 

this not mean that an equivalent to the Gov~ovemor General or Lieutenant 

Govemor will have to be appointed for each band that is exercising legislative 

powen? It seems difficuit for the ml govemmerit to sanction any type of 

legislaüvo body that exdudes the role of the Crown, since the head of state is an 

integral part of a valid legi~Iature.~~@ This pont w s  not examined by the Royal 

Commission or by Hogg and Turpel. However, in light of S. 52(1) the 

seriousness of these questions should not be underestimated: 

Despite these concemi, it is altemately argued that the treaty somehow 

captureci the otherwïse 'inherent right of selfgovemment? Following this part 

418 In n, The Initiative and Refe-$& [191Q] A.C. 935 at 944 (JCPC) where 
Viscount Haldane held: 

On this point their Lorâships wre 'unable to misent to this contention'. 

Note (hl( this line of nasoning gets very rnuddled. The argument goes: for a 
royal prsrogative instrument like a treaty to a third order of 
govsmment 1 mus2 be 'inhemMm. Yet the Royal Commission also agued that a 
new tmty would be requimd to rcmgniss œrtain areas of this 'inherent' rigM. 
men. either thmugh the 'inherent' aboriginal right or thmugh the treaty (oîd or 



of the argument would see the third order of govemment constitutionally 

entrenched as a tregty right This leads to more questions. 

It therefore seems critical to th8 Royal Commission's theory that the 'right 

of selfgovemmenf. be 'inhererf as opposed to de~egated.~ Hwever, Mis 

does mt change the proposition that the W r d  order of government' became 

entrendied in the constiMion by opention of S. 35, not by legislative intent. 

Whether or not one amends the constitution by treaty alone, this seems to run 

counter not only to the prerogativea4 but to the very reason we have legislative 

bodies and a constitution. Hogg himseif stated: 

n W ) ,  îhe thirid ofder of govemment wld gain corrsütuüonal protection from S. 
35. 

Note that I do not pmpose to examine the tmnitrl question of ~~>stitutional 
amendmunt provisioris: see genemlly, Peter Hog~, ConsWdümW Law of 
Canede, (Scaiborough, Ontario: Carswell, 1092) at 61 and C o n a m  Act, 
1982, Ming Schedule 8 to thu CMBdb A d  1- (U.K.), 1982, c. 1 1, Ss. 38.41, 
43.44.45 . This a n a m  was meant to highlight the democtatic pdndples 
integrateâ into out COIISt~utiorial monamhy and to question the method by Mich 
Hog9,f uqml and the Royal Commission propose to king about constitutional 
diange. 

Nat only was delegation futal to the Royal Commission thwty, R seems also 
unacceptable to the Aboriginal pdtion. See sugra note 401. 



To amend thb 'supreme' law requires something more than ardinary legislaüon: 

Here the possibility that the Canadian constitution can be arnended by exeudive 

action is not even considered. Flowing from the ancien royal prerogative 

r ~ l e s , ~ ~  them is a strong presurnption that exeaitive orders should not even 

Hogg, Peter. 7 b  ConMidion of Cma&, supra note 422 at 1 15. 

" Ibid. 

a Sup. Chapter Two note 160 and accompnying text. 

a Jn Re: Anti-Inflation A a  (1970] 2 S.C.R. 373 at 433. 
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Note however, the above quote may not be as dear as it seems: 

The authority for the exeeutive to legislate was described as: 

This is not describing the prefogative powers of the C r m ,  but a more 

demoaaticall y valid exercise of exeaitive mer. Nevertheless, even this more 

* Se8 Keyes, supra note 418 at vii. Keyes noted that the term 'executive 
legisiation' could be vienred as an oxymoron- He stated (at 31): 

Note that Keyes was not mfenlng to the royal pmrogative powen of the Crown, 
but executive power under statutory authorisation. However in the Royal 
Commission's pmposed selfgovemment ?heoy, there is no expression by the 
legislative h n c h  to ground the executive actions. 



legitimised exds8 of executive power must Confonn to the constitution, not Vie 

other way a ~ n d . ~ '  ïhe Royal Commission's proposal ~88ms to ignore these 

fundamental principka. No matter huw noble the intention or proposed result a 

fundamental q d o n  remairs about the underlying authority of these legal 

arguments. Ooes it not seem that tho legal concept 'rightdutÿ is being 

assigned a mle dramaücelly out of proPoRion to acœpted practiœ, and perhaps 

even commn sense? M a t  Mure implications w l d  this have on other amas 

of the law if the view is BccBpted that the executive recognition of a rightduty 

relationship can unilaterally alter fundamental pfinciples of the constitution? 

CONCLUSION 

So where does al1 of this bave us? The an- is undoubtedly with more 

questions than answws. The Manitoba Framework Agreement is a good 

example of the Royal Commission's thries regarding ~elf-governrnent.~ But 

most bands in Manitoba are already unâer treatiesOa Although the Framework 

Agreement and the Education Framewwk Agreement propose to base the "new 

lu at 159. Nowtiere diâ Kayes even dlsa~ss the possibility th& executive 
legisîation could amend the consütution. As noted, the exad opQosite situation 
was descrlbed, namsly executive legislation must confon to the constitution. 

Ut Supra note 380. 

a Connnunity FM&s. supa note 361. 



relationshipm on the treaties, thse is little midence that their te* or histories 

are being used at all. Despite what the Fmmeurork Aqreement says, it is diffiiailt 

to see how the original treaty rights can be maintained in the face of the 

fundamental change proposed by the Royal Commission. Will the original tmaty 

relatimships aiIl exist dter implmng nnn agreements? If they do exist. how 

will they be changed? C m  the original treaties be re~cl*nded? if sol what 

proportion of the band must egree to do mis? These are questions not easily 

answered- 

The fiduciary duties imposed on the Cruwn are proposed to continue 

regardless of the f m  self~ovmment will take? It can be argued that this 

view does not BccVK)w)eâge~ either the law surrounding fiduciary obligations, nor 

the irnplicit contradiction bebmen these principles end any band's ecanomic 

aspirations? Should fiduciary principles be applied the same to Natives and 

non-Natives alike? 

Finally, what role will democratic values and the nile of lm play in al1 of 

this? There have already been dislurôing suggestions regarding this 

a Sem Royal Commission report. supa note 353 at 43. whete UH) Royal 
Commission took üw visw that: 

See Chapter Thm. supn note 281. 



Serious concems about the wisdorn of 'badc door' constitutional 

amendmts have been raised. As the coristituüon is the 'supreme law' in 

Canaâa, everyone has an interest when changes are being proposed? This is 

especially tnw, when the 'amendmentsu pmpose adding a third order of 

govemmnt, a major restnicturirtg by any standards. Further questions m'Il be 

raised if traditional f o m  of govmment such as heredity are advocated in place 

of the m n t  Canadian electoral system. Who decides these questions and 

upon what pliplinciples? As with any question of law, the a m t s  will be placed in 

the unenviable position of deciding cases with such questions at the axe of 

disputes. This will be inevitable, given either the vague ways these issues tend 

to be discussed or the silence of avoidance. 

Hogg & Turpsl, supa note 325 at 21 1 when Zhey argued: 

This in itsslf mises new questions. Wnat M8Ct wouid S. 35 protection have in a 
transitional agreement like the Manitoba Framework Agreement? Would a court 
really uphold this agaiirst the ex~ress wisties of the parties? 

* $88 supa note 428 and ammpanying text. 

* As Chief Justice Rinfret stated: 

See A.G. Nova Scotia v. A.G. Canada, sugra note 407 at 34. 



CONCLUSION 

The Aboriginal 'treaty" is the fomi most Iikdy to be chosen for 

implementing seîfgovemment in Manitoba, yet its legal basis remains undear. 

The proponenfs' theory bleds the coricept of an 'inhemnt right of se& 

govemment' with unckfind referenœs to original treaty rights, to produce a 

justification for asserting legislative jurisdidion on the part of Aboriginal 

cornmunitie~.~ H the plan succeeds, one consequenœ will be the fundamental 

restruduring of Our present Canadien constiMion. Fiduciary duties are said to 

justify the making of these  agreement^.^ The goal is describeci as the 

restoration of Aboriginal jurisdiction, but it migM be better descn'*bed as the 

transfer of local legislative authority over a variety of dinerent subject areas that 

affect Aboriginal people~.~' This approach is not easy to recancile with 

accepted principles of law. 

There is still a la& of analysis, disaission, and agreement as to what 

* Sem supre, Chapter Four at 1140. 

* Sw sum. Chapter Four note 3û9 wd rccompanying text. 

Se9 sum, Chafler Four at 158. For exampie. note the use of terni 'juiisdidion' 
by the Royal Commission, supre Chaper Four note 398: 



those treaty rights are? One approadr is to have negotiatoo anachronistically 

render a modem interpretation of 'ancient' rights? Them al- is Men a 

general disregard for what the original treaties adually say, instead favouring a 

'spirit and i n t M  approach? This nises suspicions about original tmaty rigMs 

being used, not for their historiel content, but for modem political purposes in 

the hopes that this m'Il add credibility to modem seîfgovemment initiatives. 

Anooier pillar on whidr modem self+ovmment agræments are 

proposeci to mt is an 'inhefent right of s e l f g o v e m ~ .  Did this 'inherent 

righr exist as part of the original tmaties, or does it stand alone in its om right? 

On the one hand, the argument is that an inherent right was never surrendered 

and still exists so that it can be recognised by a modem exeartive agreement? 

" Sete sum, Chapter Four note 303 and aaompanying te* 

4~ See supre, Chapter Four at 155, arid see Educsüon Framework Agreement, 
Appendix II at 199: 

Sæ supra, Chapter Four at 153. Compare obj8cüve @) of the Education 
Framwork Agreement, see Appridix II at 200: 

And the Treaty Five provision, supre, Chapter One et 38: 

" Supa, Chapter Four. note 351 and note 397 and ampanying te*. 



However it can also be qued  that no executive agreement is required and that 

legidative jurisdidim cm ôe accomplished by aseCf-startiw initiatives?' On 

the other hand. the original tfeaties and treaty rights are themselves said to be 

recognitions of the 'inherent right". somehaw acting as a conduit betwieen 

ancient forms of tribal govanance and a modem legislative mgime."" 

Locating fiduciary duties within this argumentathe framework also raises 

many unanswered questions. The parties have scnipulously avoided disaission 

of duties that correspond to the rights that they daim, yet maintain that fiduciary 

duties will be unchangeci by these modem seif+vemment agreements? It 

has even been proposd mat there is a fiduciary duty on the federal govemment 

to restore Aboriginal communities to a setfgoveming state? Yet the evidence 

indicates that ardinary fid-ary principles are not being consistently applied in 

the Aboriginal context? Moreover, there is no œrtainty as to what extent 

~7 Suw, Chrpter Four note 351 and acawnpanying text and Chapter Four et 141. 

Supre, Chapter Three note 3û6. 

Sup. Cha@er Thm at 97. In parücular the ability of the C m  to blanœ 
mmpeting interes& with those of the fiduciary band, su- Chapter Three at 98, 
and the 'intention-basad approach' of Justice Gonthiet, supre Chapter mres at 
102. 



fiduciary prina'ples are applicable to treaties? 

Similar uncertainty is raised by aie dioiœ of exeartive agreements as 

instruments of self-govmment. if self+ovemment is a constitutionally 

recognisad inbmnt tight, then M y  negotiate modem trisatiesF Ooes the 

fderal govemment have aie authonty to engage in such fuidamental 

constitutional restructuring wittmt a fornial constitutional a m e n d e  

Furthemore, even if the fderal govmment has wch authority, can and should 

it be exercised through pmmgative powers that are the antitbsis of dernomtic 

accountabil 

All d this begs oie question of what role the courts should play in this 

scheme? Courts have authority to mview the actions of bodies created under 

prerogative and to apply both the Charter and administrative law princip~es.~ 

To what extent would this apply to Ab~riginal institutions created by executive 

agreement? Would Aboriginal cammuniües acœpt judicial review of their Mure 

institutions of govemment in Uiis manner? 

Wth al1 of these questions avoided or unansw8red1 why are executive 

agreements the diosen method of proceeding? Is there not a more legally 

a1 Supra Chaptsr thme note 309, 

a Sugre Chapter Four at 166. 

a Supa ChaMer Four 1 107 br  the proposition Mat a Iegirl~um cannot give its 
own pouers to a new tegislative pawbr not created by the act to which it owes its 
own sxisterice, 

* Syra Chapîer Four ai 171. 



sound and permanent mamer of achieving the desired objedive of Aboriginal 

seif-govemment within Canadian -ety? Fonnal constitutional amendment is 

the method preterred by some? Unfortunately aib means a politicel pmœss, 

subject to a sometimes e x ~ ~ a t i n g l y  slow time fiame. Wiaiwt the political will 

for change then, is little chance that a constitutional amendment will be 

forihming anytime soon." these proposais are the proâuct. ther&ore, of 

aeative legal initiatives that try to find altemate ways of meeting the objective of 

a Royal Commission on Abomina1 Peop(es. AiwiemJ A T i  - Y- 
CamMmW, vol. V (OIW: Canada Canmunicrtion G ~ U P ~  lm) at 120: 

Peter Hogg & Mary Ellen Turpel. 'lmptementhg Abouiginal Seif-Govemment: 
Constitutional and Jorisdictional Issuesn, (1995) 74 Canadian Bar Review 187 at 
191: 

Hogg & Turpl. W. l l 0 9 :  



Aboriginal self-government without having to mit for formal constitutional 

change? The underlying problem wïth this method of pmceeding is its failure 

to edmowiedge the fundamental value of democratic participation in changing 

the fabric of our legal system: namely, the awtituüon? Executive agreements 

are ciearly a shofter, swifter road than tha of constitutional amendment It 

remains to be seen if they can provide a sound basb for the fundamental 

Royal Commission, su- note 456 at 119: 

Note that the C o m m ~  sesms to recognise the revem, namely Aboriginal 
people shouid have a say in al1 dianges to the constitution regardles of the 
di- appiicaôility of îhe diange to thern. See Royal Commission, suprs nate 
456 at 125: 



change that th8 Royal Commission telb us k n e ~ ~ s s a r y . ~  

Royal Commission on Aboiiginal Peopies, LOUMIQ Rmmwd, Lool<ng Bsdr, vol. I 
(Ottawa: Canoda Communication Group, 1996) at xxiii: 
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FRAMEWORK AGREEMENT ON THE DfSMANTUNG OF THE DEPARTMENT OF 
WIAN AFFAlRS NORTEERN DEYELOPMENT, THE RESrOR&TION OF 

JURISDICTIONS To PIRST NATIONS PeOPLEs IN MANlTOBA AND 
RECOGNlTION OF FfRSï NATIûNS GOVERNMENTS IN MAMIrOBA 



1.2 Dcvtiop anci rrcognizt F W  N ~ O I L S  govamicms in kZliiiiobi lcgally t~ppowefcd to 
excicise the Ititborities rr<lipirrd to the aeeds of the pcoplcs of tbe First Nations; anù 

. (b) The Objectives of tbe Projca wül be implemcnted only on the b i s  of mutuai decisions 
and agreements. 

EIISTORICA& BACKGROUND 

From tmn immemorial, the cm, Dakota, Denet Ojibway a d  oQr F i  Nations peoples 
govemed thcmstlves dktively. 'k relatio~~ships ami strucaues usai were as diverse as the 
peoples and rcfldve of the IIvs thcy Id. Some wae bighly compIex. with grrat fozmaiitic~ 
of riaial anci pmcess. Othm wete simpic. pmctical and M y  ôased. AU relatai to nceds. 
lifestyles and culnites of the people. 

Early relationships werc basai on muaiol misr. shPring rad muaiPI imerrsu. The genemsity 
extendai by F a t  Nattions to arly utplorw w u  *IsemiPI for tbr dev.elopmeat of a as 
were the technologies chat hpd ban dtveiapsd by the F i  Nations peoplcs. This gcacrosity 
and sharing exeaiplîfîed iuelf in many nation to anion aihaces, which rlso played a major 
role in the dcvelopment and survivai of CPndr as a diaiirt d o a .  
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3. CONSULTATION 

It is rccogoiIed <bat the b t  lad fonmog mquknmt of tbis Project ami iîs outcomcs ù for the 
people of the Fi Nations of Manitoba to k M y  infocmai, d to give informd sonsent, to the 
Project anci its auteomg at wery stage of % dtvciopmcnt, CWame naut gow out of a consensus 
of the people of tbt Fm Nations rad out of th& history, ailm and institutions. Outcomc< umwn 
be imposed. Mo~#)vcT, ambation ad cammidons thmghout the Roject must be focused on, 
and deliverd piimuily by. mdividPrI F i i  cammities Pd tribai C Q U I Y : ~ ~ ~  in oida to 
ensure th widest possible suppozt ami muinmm rkorpion of infpxmion ami decision making. 

AMC Chie' RwoIution of- 1,1993 d k c t d  the estaô- of a joint working 
p u p  to exarnk tk Aicn>riiiliw of the MhWa regional office of DW; 

In Decembet of 1993, Ahbtcr  Itwin met with the Chi& of Manitoba and, coUdvcly, 
theyruccfLedagrenmtto~aproegs; 

Fmhcr mdngs werc held between Minister Irwin, Grad Chief Fontaine ami some 
mmtms of the Ex& of the Assembfy of Madoba Chic& (Jarmary, 1994. 
F e b ~ a ~ y ,  1994 ard Mar&, 1994); 

The Exmaive of the lltsembly of Manitoba Chid  approved a d  prrsemcd to MininCr 
Irwin a tentative 'Proposrl Regadhg the Recognition of Manitoba Fit Nations 
Govermnents" (FebnJary, 1994); 

Ministcr frwin, on March 9, 1994, comrilitted to the initiative in Manitoba in the House 
of Cammbns; 

The Assemby of Manitoba Chi& tabIed to the AMUDIAND Joint Cwrdmuiiig Group 
a discussion papcr cntitlcd "Towards Manitoba Fi Nations Governmentsw 
(March 14, 1994); 

Furtùer mcetiags were held becwecn Ministtt lrwia and Grand Chief Fontaint and some 
mmbar of the Executive of the Assunbly of Manitoba Chiefs, nsulting in the exchange 
of corrcspoadencc b a n  Grand Chief Phi1 Fonraulc and MiPister lrwin datcd 
Apd 14, 1994. Aptii 18. 1994 anâ Apd 19, 1994, intendcd to put the process into 
COIlteXt; 
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4.10 The CbicfS of Manbba met in assunbly at Opasbayak C i  Ndon, The Pas. Manitoba, 
on April 19 - 21, 1994 to dLcurr the pmjea; 

4.12 By RaoIution of tht S p c L l  Chi&' Asrcmbly Y OprrLnoyak F i  Nation, prcscd on 
Apnl21. 1994. cbc Oicfr in GcDcnl Assanbly rrrolvd to continue in a 
Rcsoluîicm d d  'Selt- Rocas' Pd. -y. passai a Ruobion 
cntitled "Guiding Riiriples fot Diandhg  of INAC'. wbich aül rlso. in pul guide the 
Chiefi of Manitoba in the œgoththg prarrs; 

4.13 A fiirihet Specinl AssmnbIy of hhitoba Chiefs was hcld in Wianipeg on Junc 14, 15 and 
16, 1- to fuaha cornida a d  approve the Project. Appmvd was given, subject to 
f u r b i c r ~ e s t o i b c F l ~ m ~ w ~ r l t ~ ~ b y m c Q i c f s m b a b l ~ ~ l * ~ k  
for considention md rrtificrtion at a furcber Speciai Asstmbly. 

4.14 A fartha SpeciPl Asmnbly was hdd in Dakota Tipi on Septemkr 1, 19W. to fiuthcr 
cornider d a p p ~ ~ ~  mt Roja. Authorization fot -011 of the Framework 
A- was *ai by Rcsohition of the Aswmbly. 

4.15 The F-rk Agncmm was approvad for Crndn ôy Cab- on Novemkr 22. 1994. 

The foîlowing prWpIes, togecba with the tcrmp of the M a n o m d m  of U&mtadhg cntcred imo 
bctween G r a d  Chief Md Miiiimr Irain on April2û. 1994 (aiPchd haao). wüt guide th 
procas to achicvc the Objectives. Sucb pxhciples inchdc the following, among which nipy 
aisobeagreedtobythepartia: 

F i  Nati-' Treaty rigtns, abriginai rights ami constWional righîs wii l  m no way be 
dirnhhcd or advedy instcd by tbis proecss; 

Th iPhaoat right of se&govamum, F i  Nationsp T m  riBhfP d Aboriginal rigbts 
wiïi form the b i s  for the niationrhips whieh wiU be dmlopcd as a rcsult of the 
Pr-; 

in this pro ces^, the Trcaty nghg of Fm Nations WU' be giwn an interpretation, to be 
agreed upon by Canada tid F h t  Nations. in contempomy terms while giving fidi 
recognition to theh original spirit anâ intcnt; 

First Nations govamacmt ni Manitoba ad th& powers WU k consistent with Section 
35 of the CImtitutton Act, 1982; 

The 1 '  Act wiU be uiundad, or rcpeaid, as it applies to Fit Nations in Manitoba, 
CO the ment nquirrd in orda to give e f k t  to th new relationships of those First 
Nations which ntify tùc IEW relationships; 

The nlationships betwcetl the govenmvnts of Canach and F i  Nations in Manitoba will 
be mutuai, stable and secure; 
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The primrry loau of Fit Nuion Govcmnat will k the individual F i  NwWoa; in 
addition. t&re may k W o n s  of F i  Nation govaiimm carriai out u appoprtc 
aggregatcd levcis as dacrmined by Fitst Nations; 

Canada rrcognins Fïrst Nations gov- in Mdtoôa bave the power to entez imo 
~rr~nganmrr with othcr Fust Nations g w ~ t ~ l ~ l l ~ ~ l t ~ ,  pwmaS, mamicipalities and the 
fideral govamœa, to dePl with issipcs md reiaîionships deuncd to be approptiatc; 

This pmja in Nhuitoba wiii mt afféct aher Fi Nations in Cliisdr or the rrluiorship 
between such First Nations ami DLAND; 

Ratification by the people of cach Fkst Nation wiil k rrqiiircd fbr any Fit Nation which 
moves into the irw reiatiomhip eavisaged by the Fin Nations gwcmmems in Maniroba. 
However, any First Nation wül have the option to remab imda the admbbmion of the 
fcderal goverment; 

The implementation of the new relatioiiships wüi be subjcct to ratification by a muonable 
number of F i  Nations. 

Provision mut be mpde for the ansliehg of &ose services tbat DiAND rcccivcs and/or 
benefits k m  d k d y  as of the ffedcnl govamim; 

This Pmject wiii have no adverse impacts on otha initiatives bctwcm Canada d the 
Fit Nations of Manitoba; 

Fiscal &or financial arrang- for operationai and dmiiiumtive costs of Fim 
Natiom goveft l l l#~~ and those of pmgram and service delivcry WU bc determineci by 
balancing the mais of the Fit Nations commmities lid pmples. the obligations of the 
fcderai goverment to F k  NuMac. faderai govcmamt rrsounus. €&rai fiscai and 
budgetay management rcquirrmanr. historiai levels of hiodiog provided to Fit Nations 
in Manitoba, lad the scope oi the ncw institutions, maures and respomibilities to be 
efkc ted; 



'Ibis Agrcemau wii i  not preclude or p m u z  the F i  Nations of MaPitoba from 
accepcing. ptictpPtme in or berwnrtiiig from any 0 t h  or fimue iegislative or 
constitutional rcfonn, or other mcamres, favouriog Fmt Nations or F i  Nations 
g o v e ~  in Canada. 



7.2 The Objectives of the pMig Win, as idciitificd in PuypPph 1 hcreof, rnd e l a b o d  in 
the tcnns of this Ag- wiü k procaxd Pnd accomplisimi in acmcbnu with the 
Workph, datai Novanber 22,1994, cntitied "Towuds F'm Nations Govcmmmts in 
Manitoôa". (bereh ccnned to as the "Worliph"), which is Ilochrd bcrao Prd k ~ b y  
incorporateâ by I C ~ C ~ I I C ~ ,  M y  rid canplady. as the opefational guide, as tbough it 
wcttccproducsdinfiillhefeiB. 

7 Suôjcct c Section 8 hemf, the MCS agrw that aaanhnnin to, extasions of or 

8.1 AU fuidiog wil l  k ptovided by tbc Minister in accordance wirb thh Framework 
A-, the Mcmorandum of Undemamihg ad the Workph and on the b i s  of 
annuaï, fiexi'ble transfa payment sgrrmicdt. 

8.2 The Asscmbly is accounuhle, in tbe m a ~ ~ r  prrscnkd in th& Frrmcarork Agrcamu and 
in the Workpian OC in SubSeqaem mimiPI agrema~, for ail f d i n g  meiveci from the 
MiniSm. 

8.3 Both parties agra ,  in the process of dctcrmining to gcxxl fith bargaining, on a 
rcasonable basis, in onkr to accompli& th Objectives of the Projet. Exccpt with regard 
to hiadiiig for the k t  phase of the Pmject, the parties &end to agree by Septunber 1 of 
each ycar of th Project. throughout its en th  course of y-, on fuidiiig to be provideci 
by the Miaister in the next subsequem period. 

8.4 For tbc fiat p b  of the Pmjcct, appmximatcly twclve months, begianing with the 
pu* into p b  of the nquMd infiastnicture. nindiiig MLI k pmvided by the Minister 
in a flexible transfer payment lgrrcmcm as foUows: 



8.4.1 The Mhister will  provide $3.814 miilion for coirumm pursuit of Aaivities 
A. B. C, Consuitation, Commuaidons rid Projecf MîaPsançnt, as detaiiad 
in tbe Workph. This Iwel of t W b g  wii l  be pmvidcd o v a  tvo tïscai y a n .  
i.e. 199411995 anci 1995f 19%; 

8.4.2 in addition, the Ministcr wilf maire tca positions avaiiable in DIAND (tcii- 
month cort cQbiaA P $500.000.00) to rcpmemuiiva of, oad desiP1U1CÇI by. 
the kscmbly, sa tbaî thcy ayy work dongside dcputmW M. at senior 
leveL, in O* to pin a ôetter tmdersDading of tecietai p n a i c a  ami policies; 

8.4.4 IfplogasontbtWorkpianishctatbauantic ipaed~hmdirig 
oripiaaUy sebduled fot 199511996 wii i  be providai in 1994/1995. 
Comreffely, if progress t dtlaycd. f d b g  originaiiy scheduIcd for 1994/1995 
WU be mpde avaUb1e in 1995/1996, wi(hout iapse; 

8.4.5 The fhnding is global and flexible as demoustrable d arise. The Assanbly 
wül have fltx1'biIity in mamging the timds within the coima of the detaiied 
Workplau that focllses on d t s .  

The Parties a p e  that tht a c h i e v ~  of the Objcctivcs is not finite as to term and will eadurc 
until thcy h v e  been acîüeved on a mutuaiiy agreeable bis.  Howeva, the o t k  temu of this 
Framewotk Apement, including the provisions rehhg to fhadms (including, but not ümi!ed 
to. paragraphs 6 anâ 8) will be in force untii the a c h i c v ~  of the ObjcCtives on a mutualiy 
agreeable basis ot tcn y-, whichever coma earlier, or such longer pziod as may 
subsequentiy be agrœd to by the parties. Rogrrsg under this Apcmmt WU k evalutai and 
reviewed on a llllltllPUy -te bas& at the d of its W. sixtb ami tath ycprs. If the 
Objectives have not ben fiilly acbievai at the enâ of ien y-, the parties will review to 
detetminc. on a nnrmrlly rgrrtpblê b i s ,  how ch* Roject should be continued. and on whrt 
tenns, both of which shail rrquire approvl by the Asserably and the Miaister. 





a The nnrl portion of the work wdi be cornpIaed uada the EFA md inrcgrated s m d y  into 
the &nanti& initiative. 





LUJea'L1[ TllE Q O W M  Ili RI- Or CA!lRM h e r u n  
reprumnted by the Ministar o f  fndirn Affairm and 
Sartbern ~ v e l o p m n e  ( harminrf ter etferrd to am 
the 'UinirtePl 

OF TRI QIRST PART 

- and - 
Tm Ma-T OC HAIîITOm UItP3 of Cllnitoba beinq 
8 reprerantativa o s g r n i z r t i o n  o f  the Pirmt Nation. 
an Hamitab., hecean repr88antd by the Er8cutive 
Council (herainaftar refertad to  am "The 
A..-lyg 1 

Canada. by vartua of  r u t i o n  91t241 o f  Constitution A c t ,  
>&67 brr lsgirlative ruthority with remprct t o  Indiana: 

WBEIIw Canada, by viirtue of  certain Treatier with the Indirn 
tribem and Nation8 in Manitoba, ha8 certain remponnibilitima and 
obligrtionr wtth  reapeet to the d w a t i o n  of  Indiana: 

MD 1IEtBûEAS th8 A m m d l y  han th8 mandate and ruthority to  
premarve and proiota the diat inct  atrtam and idant i ty  of F i r r t  
Nation8 in Hanitoh, and, in particulat t o  faci l i tate  and 
encou+agr t h e  f u l l  transition tward Zndian control and 
jurirdictfoa o f  ducation conmimtont uith and w ~ t h i n  the context 
of Zndian self-governa#nt: 

M D  MüSRtALI th. partiam to th i8  Pt.anwotk Agr8-nt rccsgnizo 
thrt the  future druelopmant o f  ducat ion  for the C i r s t  Wationm in 
Mnitoôa requirea the promotion and tevelogmant of Zndirn 
ducation conrirtont witb the nmdr and tequieeœnta both of 
contaapotary l i fa ,  roc ie td  trend. and future developmentr, and 
Indian traditionm. lrwr, custoi., cultura rird philoropby; 

M O  rill)GEIUS rttuptm by the g ~ r t i e r  to negotirte certain irmuer 
rmlatiag to trerty rightr and t o  po8t recondary ducatian bave 
not given rime t o  acceptable rightm, and the.. imum a i y  
thereform k rddresad by th. partirr autaide the  acopm of t h i r  
Framuork Agroamnt; 

IUQO WBREM the partie8 damirm to  undertrke and implmwnt the 
proviaions of thim Eramork Agreement i n  thm opirit of 
cooperation. aiutual rempet and harnony; 

1.1 In thim Qrriwvork Agteemnt. the folloving principler 
rhal l  guido and influenca the prcparationm, planning. 
uork, romerrch. devcLopmmnt, programa. mervices. and 
further i n ~ t i r t i v e r  th.+ dative Lrom the rmplaicntrtion 
of rt m  provimiona: 

al Indirnr have a dirtincr status and r d c n t i t y  by 
vir tue of t h e i r  indxqenoum o t i g i n ,  himtory, 

l@&elopumnt and mxioting aboriginal and t r e r t y  
rightr. which crimting aborigxnal and trerty 
righti ara recoqnized and affirmed by S.  35 of the 
Conmtitu~ion-Act,  1982; 



Educrrron eroprarr and rorvicem which addeara 4 
bisrractrve r igbta and teeadou aiid n a d a  of 
tndirn p.ople and rkrcb mncoeporata thoir hrmtory. 
knouladgod, t.chnolog~om, valu. myatau r d  thefr 
roerrl anvaronment, cuiturri and ipirttml 
d r v 8 l o p u n t  are r n  antagrcl parc OC Indian 
aducation : 

Acceir to duaation i n  Ind i rn  langiugma, the 
rcqvirition of  tha knauledge and ducarion 
nacrmmry for Lu11 and equal prrtieiprtlon i n  
thmir aociaty r d  Canada, and dacat ion I n  one of 
the oCFbriaA lanquagea are affimmâ: 

t o  ïmp1anant t b i r  rgraamnc urmurar rhrli b8 
damignd for th. dowdagmont, prarmrrrtion and 
prmtbi i :  w i t h  th. participation and conrant of 
th. Zndirn p œ p l e  o t  Haoitobs: the  riqhtr to  
dwat ian anjmyd by fndirn -le: 

2.g T h  partiam r h l l  jointly purrua th. follwing 
objœtivmi i a  irplwnitang thm r g r o r r i i t :  

cl To condoat ?m8oarch and davalopont pro)aetm or 
initirtivor to mtt and anbancm the davalopent 
o f  r k t t a ~  diicatioiial y r t m m  undrr Zndian 
jurirdiction: 

d# To dovalop rodelm of  pomniblm i dwr t ionaL  mymtors 
undar Indiar oontrol and srrmgeœnt; 

el To idanfUy the appropriate role of t h  0.p.rtii.nC 
of  Zndian Afirirr r d  Northern û o v a l o ~ n t  uith 
romprct ta itr n a p a a 8 i b i l i t i o r  and obligation8 
for th. ducation o f  tnd~an p.opla; 

To devalop plan Lor the dwolutron ta Indian 
p.opla i n  Nani toh  of centroi over and arri.9.wnt 
o f  t h a i t  ducatàona 1 inatitutaonm t 

To dav810p 8 prooeaa for  the purpoma o f  
ertabli8hing funding arrrng.r#ntm for  Endiin 
oâucrtron in Manitoba; 

3.1 the purpomr of thim ~rmeuork Agreaamnt ra Co r e c o q ~ i r e  
th* intant  and corniment o f  th. partaam to nogotiate 
formal arrangrnonto on Indaan Educaeion i n  nrinrtoba, m d  
t o  e s t r b l i s h  the paramotofa urthin  whrch much 
arrangironc* vil1 ba neqatratad. 



5.1 t n  rugiport of naqotirtiona t-rrdr f o ~ l  arrrngaaantm 
on Zndian oâucatfon in Mnitobr ,  th. Ammnbfy abll 
conâuct rauarob and dmveloprirnt projuta or  in i t i r t ivem 
in  mon or a11 oL t h e  Follouinq aream: 

.a ?ha fndîaa phfloraphy o f  .ducation and 
incorgaration o t  that philorophy -nt0 the  
rdwrtion o f  fndirn people i n  î h n a t o h :  

b) Tho i d m t i f i c a t i o n  and devœlopnnt of r l ternativa 
aodelr of unrqrwnt and jutadic t ion  of fndirn 
dwation; 

cl Tha dwalogl.nt of r procamm t o  hploamnt Indian 
coatml o f  chmir ducation con8imtant with the 
rightm o f  fndian paople: 

aJ Tho &valo@mant of drtr brra m y m t n  t o  coltoct 
and amlyre .dœatSonal in fotut ion to aamiit the 
partira $n their planning, k i d q m t  gor.cr8tang and 
dwatioiul  progr- d.v.1-nt; 

Tha devmlo-nt of progran êa i s a i r t  i n  the 
ratantien o f  Xndirn langurgem, r d  for the wa o f  
than  Ian9urg88 i n  the ducation and training of 
f ndhnr : 

To raaaarch current juriadtctionrl mtructurem . 
pol%ciw and progrram eximtinq i n  Manitoba for 
primry, olnmntrry, recondaw. poat-sreandary, 
rdult and vacation8 1 aducrtion progrram includinq 
ipociri ducrtion and counmlling arrangemonta: 

5 J The dmmlopnnt and identification of innovative 
i ~ ~ c h e m  t o  1 ndian education: 

3 1 Such otbrr projacts i a  may ba agzeed upon by t h e  
partior. 

S. 2 Wothang in thrr Agrement a h a l l  prevent the 
imphnanfrtion, p r ioe  to the conclua~an o f  the f o r n r l  
arrangeunta  of Zndtan Gducatian i n  Manitoba. of much 
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APPENDIX III 



A STATEMENT OF THE TRiSîY POSITION 

The people of Sagkeeng are party to Treaty R i .  Treaty #1 is an agreement 
between nations. We are a nation, we entered into Treaty #1 as a nation, we 
have never given up ouf inherent fight to live under oui own laws. Treaty #1 
clearly states the position of the people of Sagkeeng. 

The Crown is obligated to uphold the retained recognized rights of the 
people of Sagkeeng as outlined in Treaty #1 and the "Outside Promises" 
Memorandum. 

- As stated in the "Outside Promises" Memorandurn, ''(the) treaty is 
binding aiike upon the (kvemment and upoz the Indians". - The 'Outside Promises' Memorandum is CANADIAN Law having force 
of law in that the rnemorandorn was signed by His Excellency, the 
Governor General in Council, on the 30th of April, 1875, certified by 
W.A. Himsworai, Clerk, Privy Council, 1875. 

O Treaty #1 and 2 are the only treaties which contain the clause "sole 
and exclusive usen. 

"Her Majesty the Queen hereby agrees and undertakes to lay aside 
and reserve for the sole and exclusive use of the Indians the following 
tracts of land,' 

"for the use of the lndians of which Ka-Ke Ka Penais is the chief, so 
much land on the Winnipeg River above Fort Alexander, as well furnish 
one hundred and sixty acres for eacb family of fine, or in that 
proportion for larger or smaller families, beginning at a distance of a 
mile or thereabouts above the Fort." 

- Clearly, our people never gave up the right to live underoui own laws. 
The treaty clearly refers to the application of CANADIAN Laws as being 
subject to the approval of the Indians. 

"to become responsible to Her Majesty for th-? faithful performance by 
their respective bands of such obliwtions as should be assumed bv 
them". 

Treaty #i is the only rnutyp agreed upon law. All other laws 



enacted by the CANADIAN govenrnent are unilateral, having ne force 
upon the other party to Treaty #l.  

Respect for treaties must be the founding principle for CO-existence between 
ouf peoples. 

Treaties are sdlemn pledges between nations, they establish a wwking 
relatienship between different peepfes. In a dedaration af war, King Gemge 
ef England had this te say abaut treaties: 

LONDON September 3rd 1939 

Great Britain is fighting the 'primitive prin~iple that might makes 
rigW King George said in a war message broadcast throughout the 
empire. 

"It is the principle which pennits a state in the selfish pursuit of 
power to disregard its treaties and sdemn pledges; which 
sanctions the use of force or the threats of force against the 
sovereignty and independence of other statesm the King declared. 

Stiipped of all its disguises, it is simply the principle that might 
makes right. 

TAKEN FROM THE WINNIPEG FREE PRESS 

The Canadian position is MlGHT M A E S  RIGHT, the treaty conditions, and 
entitlement has been consistently ignored. There is no system by which 
indigenous people may adequately seek justice within Canada. 
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