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in which thls 1egﬂslatlon has baen tpsten, and'a
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Canada today ia a country at war. :As sﬁéh'her'péople'are o

' v1t911y concerned with every phase of thn war eiiort.;'gmidf

he maze - of Dolitlcal 1deas practlcal mllibaty mechaﬁlcs dﬂd

propaganda tnat becloud tn° mind of th° law StUdﬂnb, thvre: 

st*ll remains:a question that calls For con51derat on in every '

student mind-—;{;-that is the problem of 1e'ﬂslation which has ;
. o i ol K, . : : .
arisen as a result oI the war.'

It mi Ght ‘be weil to state at the outsut that 1n ce “tdlﬁ

respecto a discu=51on of the effect of this 1Pgislauion car

at best be purely congec»ural.: The reaqon fbr this is ub?iOQQ;
the facb that in many cases there have oeen ew if,any OCbﬁs‘Oﬂ‘

a result nhe

b4 - #
.

number of“de¢1dad'¢ases is eitherunegl*dlblé or Poﬁpi§téiy_
lacking., .~ - T :

The amount of legislation which has arisen éé:évfésuiﬁyofv
the war is indeed great and its subgeut matiéf %éried;"rﬁé?é 

are-ncvertheless two ph LSES wnlch are. partinularlj s:gni;lc¢nt,

and it 18 wjth hose that I propose to daol.
The first of these is the dom1nant featu*ﬁ in al; WAL~

time regulation$ *he defeFCc and protectlon oP‘onc s country;

In connection with this point I propose to deal Wiuh the

DEFENCE oF CANADA RL&ULATICVS (l), its purpose'and the exténtw

to which that purpose has been succeas?ully carriﬂa out ny

our courts.
(1) 1240 Consolidation
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Secondly in order to get away from the concesption of

war-time legislation as purely defence measurss and to
& £ ! . »

i
{
ey .

deal with the topie from a different { andperhaps wider}

aspeaf, I ﬂilT briuxiy point out the effebn,of war time

lﬂgislauio on rade oﬁd commsrce _w1th r~fmrences tor
relevant ssctions of'T ng with the dlemJ(Q)'

 The

v‘l

principle whi h thp fraders of the Defenge of

=

Canada”Regulations'ipassed under aﬂd by virtue of the War

Measurss Act {3)) Kept 1A mind in fermulating the act 1s sst

out in regulation one; " - -

1¢)]

"(1) The ordinary avecations of 1ife and the enjoyment

.of property will be interfered with as little as may be

yvrmittbd bJ tﬂ sxigencies of the measures'which may be
reguired to be taken for securing the-publlc safety and
the defence of Canada.™

- - = V -2 ."“
The rewmainder of Part 1 of the Act is comprizsd of

Regulation 2, which is an interpretation section.

In order to obtaln a complete picture of the act I will

(2) 1939 Consolidation

(3) 1927 R. S. C. Chapter 208
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skim through the various parts of the act dwelling at greater

length'on'thoSe sections*whiéﬁ nave been dealt wita in deéiééd |

i et

cases and glving wnere pocsiol“ an analj or"criticism’of the

reasoning in:the judgments._

"‘.‘a'.v';‘i;'-w o
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Part 11 of the ‘Act deals with Ebynona”e aﬁd Actg iikéLy”l

PR o

to assist the enemy. Secs. J 8 7e$ the rlght to'oet asﬁ
certain aréas'és"proteCted'areas or ¢ontrolled areas and set% out

regulatibhs>pértéiﬁing théféfoJahThé'M ‘ster of National

DefehCe- if he con31ders it necessary 1n bhe iﬂterustg of h' 

safety of the ofate so to do may bg orderiprovide for thelétdp~

oA gl R

ping up or diversion of any highway passing through any p otscied
place or works of defence, or through any land adjoining any
such place or works, and for prohibitln~ or restricting the

exercise of any right or way oyer, or the use of'any waterway

PRI C

passing throﬁgh any such plaée, Works or land as afore saif"
: - (sec.8). Secs. 9-19 concern themselves with control of
means of communication. Secs. 9-14 deal 1nu r 311a$w1th th
power of the Minister of T3 anoport to control signalli ng»td
foreign vessels and aircraft; to enter and control radid;;
cable, radiotelsgraph tezlegraph, or teléphoné'bompanies;
and the right of the Postmaster Génerdljtd'régulate'pds§a1 
| . communications, search persons leaving Cénadé,'censof mail

and undevelopedrfilms in the mall.
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—he
B Regulation 15 (1).reads as follows: "The Secretary of Stat:

ar Fanada mzy wake proviolon DJ ordnr fo* pr*Tenflr or restriei

ing t’qQ publﬂaation 1n Ldﬂad af_matterSaas~to which he 1s -

0
'J

atisfi d that tne pun¢icat10n or, as the case may te, the:

el

1

nrestr

u

cted publicatibﬂ 'théreof:ﬁbuld-or_might be prejudicial

to the salety of tﬂv atate or thg eflicient prosecutlon of the

.war, qbd an order undez tbls para ﬂpn may contaln sucn )

incidental and subplementary proflsioﬂb as may appeal to the

ccretary of State to be necessary or expedient fo¢ th» pu‘po B

e

of the - order includlng provis*onb for sacuring that documﬂnt

pictorla» reprasentatiens, phatagraphs or cinematogranh fllms

shall, béfbré publication be oubml ted or DXhiblted to suech

uthority or person as may be oPﬁCiii“d in such orGUJ.- " In

T2
[

the case of Yaony v. lapointe {4) the Janltobé Cour u'qf.;éiéél
dealt with this section. The facts of the ¢aéé'afe set out
bélow:r

Abﬁeﬁber of.fhe Exeéuti?é Ghverﬁmegt,fihé-AéfihéSecretary
of State of Canada{made an order ﬁndéf:ﬁégulétibﬁ 15 of the

Defence of Canada Regulations prohlbitinﬁ the Dahxication of

‘a Russian 1anguage,n6wspaper, on the-g ound Thau it had

-

disseminated uﬂb?ﬂfSqu and bro-Nazi propaganda dﬂonL DErsons

of Russian origln in degtevn bannda with a view to assisting

ths enemy'and underminlng the 1oya1ty’of_ T'

(4} 48 %i.R. 56 and also (1940) 2 w.y.R. 372
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suvh garsuns to Canadd.» Gn an anollcatlon for a rule n151 1n'

certiorarl to quash the order.

H:LJ tnat o H SO

'(l) The ?ar heabures Act affordb ample statutory foundat*on foL

s - Y
Reﬂulatlon of the Defencc of Canada R ulations.__.;

. . L agittiSl e St L e b ‘
(2) The ordar in quustlon cane’ w1thin the 1anguag“ of R*gulauxnn

15.

{3) Tée.ﬁéégé.t£é §iA£ste%i¥éj také t;_satisfy'himself-that th§m
case ié oné fo; actlon under Revulatlonlj, must be 1n hlg own
di;crét;§n lwitn responsibility only to Parl’t é_He must rely_

on whdt sesm to h;m to be WorthJ ources of 1nformduion and the
Royal Canadiah ﬂounted POllCP Fércu 1s\at hand fur thut v*rjr
purpose. | | .
(4) The question whe%fhef a peruéal.would show%fhat thebbahned
newspape r,‘instead of beln"r aubversﬂfé and pra Eazi was anti~:
Eaii and pio—damocratic, wa; one which fo the purpgseé of'
Regulationrl5 wasusolély within vhevgudvment o! the kinlstur,wnd
(') Where ministerial actioﬁ is witnin the scope of'th?”War>:w'

Measures Act, the exercise of ministerial discretion in applying

‘the Act to any particular matter is not subject to the inter-

Terence of the Courts, and therefore, so long as no provision
of the Act is 1nfr1ﬂged the steps taken precedent to such

ex2rcise of discretion cannot be inguired into on cértiarari,
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PYer Trusuan, J.A. (dissentin O)°'The ?eg 11ty of said order &
5 o -subgectitojinvestiﬂation-by the_Caurt and'the7re?i@w'ga'ob§a
able by Cwrit of” ﬂertlorAri "since the writ is not limited’

=

> - judidial“qrdars-or,aCus in the strict sense but extends to

3=
%

aChb and ord rs of a competent authdrity"whiﬁ1.haS-t0Ner,ta

o

im“Obﬁ a 11ability or give a deecision wplﬂh'u t ruines the

]

or property ‘of ths affected parties.“Théfdrdéf~in’QueStion in

o]

bad on its face becauss it-does nol State that.thé céﬁditio#

T CT T
i
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_of ‘the exercise of the authoLitv vested by HECulatioﬁ 15 in

Secretary of State has'been fulfilléd,'viz;; that “ne 1s sat

E I “isAied that',“e publication is or may be prejudicial to the
4 sa f Ly of the Siate or > eiTicient prosecution of ithe war.

It would seem that in respect to certaliwn points this
case went too far. The wording of the act with which the

case dealt stated that the Secretary of SCaTP o Cunax& may

z)h@

J» pake provision by order for preveniing or restrictiﬁ

o
st
‘..\

/ publicati n of MATfLRb &1c.“.'1t7ié dbubtfuliwhethéf 1 .

/ framers of the Regulation zunt the word matiters to include

the “closing vp" of a sp&cifiC'puhlication in uﬂtom«~wrat§ar

RIS ol S,

the construction that mizht well have heen put"upon this ses.
13 that it was meant to 1~ef¢1r‘ to the subject matier to appsa’
in any newspapers Corden in his article on War MHeasurves (5|

brings this point Torth:
"One question not touched on in t}e rnportﬁd 3 d gments tqih-

Géaminvlv might well have besen raiszd; 1s whethar the

(o) id (’Lnualdn 5&:‘,1 1*—'"1‘6«, 4,‘)_‘5 : Bt T o we Bl S RERE 3
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framers of the Regulation ever contemplated that the 3Sascretary
of State would make an order of the tjpe beIﬁre taefﬁourg- that
is.an order pr&hibltiﬁé a.partlcular publication and whether t
intent was not merely thaﬁ the Secreiary of fat; shbqu make
rders in the ﬁatﬁfé of Ufﬁélamatlonc fof tnﬂ ﬁafpose éf
spec L fying w1th ﬁartlcularlty what type of nuolished matt»rs
wvould be uonsidered from tlme to tlmn pregudicial to publib‘
safety or the efflcient prosecutlon of the war, but 1eav1ng
the bnforoement of these "orders“ té.o;dlnary.;ribhnéli
S50 far.as the repbrt éhowb tﬁe Se;fégégfé maii 'hié order
without any hearin~ o neties to the publiaher does no i.s.éemm

-

have' bﬂen one of the grounds raised for quajhing thﬁ

Lo

L

order. Yzt frequently it has becn he]d that cdmlnj ?va?ive
tribunals have‘as much a duty as judicial tribunals to observe

the audi alteram partem rule, though uhey need not give a parbj

oy

Lieﬂted an oral hearlng. Admittedly in peace time.the"
courts would be extremely reluctahngorccnsirdé ahy 1éhguaéé
not absolutely 1n£{éqtablé"as giving'powér‘topany offiéial £0o
take away s man's livelihéod wi thout formal tfiél‘ but in ﬁar

ime the 1eglu1atuie 's intentisn to confer drastio POWET
becomes far more probable, for such powers, é#eﬁ if an‘evil
, become glmost a necessary evil.

in one szase

Let us sse how the Regulation would work practically

if the Sscredary had to be satisfied of a publisher's wrong
F3NN® smn3e that g magistrats is satisfisdon convicting
-= . o
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:A fihding o;'gu1lt 15 flndlnv on- somethlno alféady done but S
what“thefﬁeéulation-contem ates is the becreiary s beinUva“::;
'aatlsfled’gg_ls\that publicatlon "would or mi nht be pvegudicial
tovthersafety'of the State or thé.eff101en£:prosecution Ol'hﬂ€ :
R The fact that the Secretary 1s to preveﬁt what
"mwght" happen suvvests also that he is to act from consideration;
of »xpedlency and not of legal mlsconduct e e .

It would appear that on tne éuestion of cé?tiorari the
,'Court-of_Appeal deqided“rightly,.butﬁ;hetdepisipnrqn t@e“s¢¢§ioﬁ?
.man;festly.indicatesathat'thé qﬁestion of'the:iﬁiérpretatibhidfi]
the wording of the section was not thofowfghly aﬁough_dis_cl_ls;,?dg
Dennistoun J.A . stated thet "In time of peace the oivil
rights of the people, the liberty of the Subject; the*rightS“of
free speech and the freedon of the press, are entrusted . to h
uhe;Courts.- In war tlme this gﬁ§ be changed._.ParliamPnt may taQ
ke from the Courts their judicial_discretion and subsultute;far_
1t the autocraéy of buzeaucrats." The-purpose76f-ghalcdﬁrﬁs |
then is to enforce~£ﬁese Regulations-—--they aféﬂthe~lawlbyilé..;
which we are bound. Even allowing for the exigencies of war.
it.would seem thaf fdr reasons of public policy where an

adm;nistrative offlcer is permlt ed to wield an arbltraryv

weapon that i% would be well that he should as far as






