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Canada today is a country at war. As such her people are ..:^
•^—:/w;.

y :-'i 'v -^^i^'.r-i-'':^s,.'-^ f:':-Q^'/^.:r:
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vitally concerned with every phase of the war effort. , Aald;^ . '[^
• 'f.-'

the maze -of political ideas; practical military mechanics and
•-.::.,••

w'.p
propaganda'that-becloud the mind of the;Ia% student, there ^^

..-.•^v . • -, -, •,-•- .,. i:-'£'^-' •-:

^'•-s1;.'
Still remains a question that calls for consideration in ersry

student 'mind——-that' Is the problem of legislation which has ^\
k-' _ • , ;' 'i^.^', ^ ";' "7 _'t ..'.':..'-'. . • •;.':.^:' ' ' '.^^^^s"':'v;^^1";'.^arl sen-'as ^a ^result of the •war. . ;':'.;^':";/j~^';,V'':.^;i;;:^

'It might be well to state at "the outset that in certain. ^:"
"^-'^•'.

respects a'dlscussion of the effect, of this legislation can
l'yli1^,-^' ..;:;• • ~ ..,:•< ^'^ '^ ' '.«;,.

at. best be -purely conjectural. The reason for ^ this is 'obTloUis^
ths fact that in many cases there have been .few if .any bccaslo.ns

•[•.ii''.: •-. '' '1 , ::•'-:-- . ^ '•-.•.,

In which this legislation has been—tested, and as a result the

numberof decided cases Is either negligible or coEsplstely ;;
^&, •...„.;:.: G^,;;.1";-'^'- i"-^' .:•-.'•

•:.;.:
••.-.lacking. :

The amount of legislation which has arisen as a result of

the war Is indeed great and Its subject matter Taried. There ^-

are neTertheless two phases which are partlcQlarly slgnlfleant,

and It i8~;wl^fch those that I propose to deal.'" ''""':.";

The first of these Is the dominant feature in all war"

time regulations tJS^e" defence aftd protect.ion of one's country*" '.

In connection v/ith t-his point I propose to deal 7/1 th the

DEFENCE O? CANADA REGULATIONS (1), its purpose and the extent

to which that purpose has been successfully carried out by : ^;<

our courts,
(1) 1940 Consolidation .^.

^:.-^.-.i.^.^ T^.m'^^w^:'- ':'^; ^;l-A^;--,f^,;r^.' - L':;'. • — ::.:^^ ;:S®';J^':—:;/"S^.'?: -.:..' ":','?.:''^rS-- •'s'; ^.'.^'^•;''^.'.":-.'^-.::;?^'V^''':.^^'S.^;%K%::;ft??v;;".'"^
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Secondly in order to get away from the;conception of ,.

war-time leg'tslatlon as purely defence measures and to ^ .i',: r

• deal with the'topic from a differsnt ( andperhaps widsr)/_ •,;

aspeot, Z ;wlll briefly point out the^ effect. of war i,lms..^'^::-

k, legislation on trade and commsrce, 'with references to ;.K^ :.

releTant sections of Trading wi th the Sneiny (2) • ' " ^' "•:'''"^'-

• Ths principle which the framers of the Defence of •

Canada Regulations (passed under and by virtue of the War. -

Measures Act ('5)) fe®pt in'mind In fsrmulating the act is set

out 3. "n seguiatlon ^one« 1 • . / :.' r;':."-',.?.'^•".-•"•.^;'/ •.\'I'Y •-,;.•;'.•"/•

"(1) The ordinary aTocatlons of life and the enjoyment :

of property will be Infcerfere.'l with as little as may be . .

permitted by the sxlgencles of the aieasures which Eay be : ,

required to be taken for securing the public safety and

the defence of Canada*'" '. ' '. ; '~? : •'•;•'-':'"' , .. ;

.•^ s
The remainder of Part 1 of the Act is compr-lasd of

Regulation 2^ which is an Interpretation section,

In order to obtain a complete picture of the act I will

t

(2) 1959 Consolidation

(5) 1527 R. S. C» Chapter 205

•••

:'-'^'.:^'KfW •:'"r-:'-.
'••^''''.f^'.^^ ^'"
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skim through the Tarlous parts of the act dwelling at greater

length on those sections which baTe been dealt witli in decided

cases and giving where possible an analysis or crltlcls'a of the

reasoning in. ::the judgments. ' : • .•-; '..i. ..-;. ..^.^:..^...., . , ...-.^.^.^^. ^^:.^^^
s.-. -• •-- .- - -";.. •. • -s.. .. :- • • .••:;', •'.•.r .: :n,' Part 11'of the Act deals with Sspionage and Acts likely

•to assist the enemy. Sees* 5-8 giye^ the right -to set aside . ' :

certain areas as protected areas or controlled areas and set, ^ out

regulations pertaining thereto* "The Minister of National ' :

Defence, If he Considers It necessary in' the interissts of. th®' .

safety of the State so to do, may b.^ order proTlde for the 'stop-
ping up ox- diTsrslon of any highway passing through any protscted

place or works of defence, or through any land adjoining any

such place or wor&s, and for prohibiting or restricting the

exercise of any right or way orer, or the use of any wat^arway

passing through any such place, works or land as aforesaldi,'

(Sec.8). Secs» 9-19 concern themselTes with control of

means of communication. Sees* 9-14 deal^inter alia^with the
power of the Minister of Traosport to control signalling to
foreign ressels and aircraft; to enter and control radio,'".
cable, radiotelegraph, telegraph, or telephone conipanles,

and the right of the Postmaster General to regulate postal

coimnunications, search persons leaving Canada, censor mail

and undeveloped films In the niall* . ... , ;
•-•••- •••--^—. -,-•3:-

•....-,;'^•/'.:^ ^." ; • .^.
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Regulation 15 (1) reads as follows: "Ihe Secretary of Stat.-

Of Canada aay aiake proTlslon by order fo'r preTenting or rsstrlci

: ing the publication in Ganada of matters-.as-t-o which he is- "•

satisfied that the publication, or, as t'he case may fcs, the..

. uarestrlctsd publication, thereof would, or ffllght be prejudJLclal
;-... •.'. : -:.'.. :' :^-.. .. .'.' '.'-.^ -:'. .".-:.,.'.-.:.--..,^:. — -^ •-;' .. ';": :

to the safety of the State or the efficient prosecution of the

^,war, and an order under this paragraph may contain such

incidental and supplementary proTlslons as may appear to the
—;!'.; :•,,.. :];- ••••",-• -• • -

Secretary of State to be necessary or expedient:. for t,he, purposs;-

of-the order Inclufllng proTlslons for sscurlng that docuae.ats;

pictorial reprsseatatloRs, photQgraphs or cinematograph fllsis

shall, before publication, be submitted or exhibited to such

authority or person as may be 3peclflsd in such order»n In

.the case of_Yasriy v. La.polnt_e (4) the Manitoba Court of Appsal

dealt with this section. The facts of the case are set out
- •iy'.':.:^ •• . • . ':• :"

below: . . . .'. • •"• . :;.:
•••.

A mexBber of the Sxecutlye &oyerr!mest, the Acting Secretary

of Stats of Ca.nada.Kia.de an order under Regulat.lon 15 of -the
Defence of Canada Regulations px'o hi biting the publication of

a Russian language newspaper, on the ground that it had ~

disseminated subrerslve and pro-Nazi propaganda among persons

of Russian origin in Western Canada with a view to assisting

the enemy and undermining the loyalty of

•I:
J.

^c?'

^4) AS M.R. 56 and also (1940) 2 ^.W.R* 572
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such persons to Canada. On an application for a rule nisi In
.,,<..' •-'

^ ;',

certlorari to quash the order
"~f.'.'

H2LD that:., •

•••

s/.J/"./ '^.^ SA ^£,'.1^ yy^:^'..:-;'?;
f ^-.#.-^ ^^'a'',.,'y».yi;s .&»%*',/x,', ".?' ;,'^.'

'. •: ...< :^S't.^J^'-S;"

'.^••.~'."f':.:'-''^/.•••:; •!^:..:''^^-'-'' ',' '•s''./--. I:-."- ~'11. .•''•'•:.

(1) The War: Measures Act affords aiaple statutory, foundation for
:; .;;•:.-, .:.'/;; _':_-;".':^:;,/.-:.;' -.,; .;/.,;.;y^^- '•/. A'-,-..^;^.. •:, ",,;.,,•,.,,, :'..:..^'.^..-...•...-;....;.y.,-- •- - ;^. ...•-.;,- ,•• ..-..-„ .-..^^ ^.^-.,,^,,,..,^.^^ ....,-. ,..,^.^^.^^^^,-^,^^.^^

Regulation of the Sefencs of Canada Regulations.
^^' •.-•'•^ r^ ^' ^.;-ii •";.

2) ?he ord&r In question carae within the language of Reigiilation
15.

. ^..,

.- ^.v..r':^ :••: .'.•.^;^^'::.. •y. S w'^&^::^^. ^' .••-.

(3) The means the Minister may taice to satisfy himself that the

case is one for action under Regulationl5, must be In his own

discretion, with responsibility only to parl(t,_ He must rely

on what seem to him to be worthy sources of Information; and the
Royal Canadian Mounted Police Force Is at hand for that v.ery

purpose. . . .. . •..

(4) The question whesther a perusal would sho'-yt-bat the banned
.i

newspaper, instead of being aubrerslve and prS^Nazi, was anti-

Nazi and pro-democratlc, was on® ^hich for the purpgsss of

Regulation 15 was solely wltfchin the judgment of the Mlnlster;and

(5) Where ministerial action is within the scope of the War

Ms&sures Act, the exercise of ministerial discretion In applying

the Act to any particular matter is not subject to the Inter-

ference of the Courts, and therefore, so long as no proyision

of the Act &s Infringed, the steps taken preceden-t to s'uch

exercise of discretion cannot be Inquired into on certlorari.
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Per. Trueman.,. J».A«;'(di ss entl ng):.; The ' legality;, of said order ;.i^,.

subject to: inyestigation''byuthe Court arid-the :'reyl.ewl s' o^ts:

able by a.: writ of certiorarl,: since:t,he' writ Is not IlKiifced' .

judicial'orders or. acts in.ths strict sense but ;ex.teads : to .1

acts and orders of a competent authority 'trMc.h. has- power, .to

impose a 'liability or give' a'decision which detersilnes the -sc'..
la : .. . ! - . ^ • ... ^ ^ :/^ ."' ' . - '^ -' • 1-:1 :,. , • ' 1. . . • •;: './ :'' 1 •

or property : of th0 affected 'p&rties. The" o.rder:ln quastlo.n S??: •

bad on its face because .it:'does not state that. the conditl.o"

of"the exercise of the authority Yested by Regulation 15.1n

Secreta-ry of State has been fu.lfl llQd, 'flz,.; that Mhe Is sat '

is/Tled that- t,he publication Is or may be prejudicial to t.b-.

safety of-the State or the efficient prosecution of .'lft@'w.a.'-.;.
1.

^ r£-.
It" would seem that" la respect to certain poln-fcs tMs

•ease went too far» The wording Of the act with which the.

.case dealt stated that the Secrstary of State of Csnada •ffla.y- •'

rnaks prorislon by order for preTentlng or restrlctln^the .
s':' ' • : "

publication of MATTERS etc. It'-Is doubtful'whether the.. ..

framers of the Regulatlo?-? rasant the word matters to Includfc'

the "closing up" of a specific publication In toto--—rather .

• the construction that might, well have been put upon this .sftc.

Is that it was meant to refer to t.he sub.jec't matter to app&a:'.

• in any newspaper. Gordon in his article on War Measures (.^}

brings this point'forth.
"One"~'question not touched on In the reported judgments that--'

Ssewlngly might ^•sll haTe :been rals.sd, rsw^ethsr the •
Y!TTT5~'G3na^Tan-~Bar--T[eyTi:iF~TJT-~'~~"~~-"'"~—~'~~~

.;-...,-.* ,^^.-.,
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framers of the Regulation erer contemplated that the Sscretary

of -Stats would make an order of the type before .the court, that

is .an order prohibiting a particular publication, and whether t

Intent, was not merely that the Secretary of State should make

orders in the nature of proclamations for the purpose of
^'•f' '" '^"/ ":•:''-' "'''r''-''".' ''''r.".'^:^ ''

spaclfylng with particularity what type of published mattsrs
Is, . .'•"•;: • ; :• .', : \-. \ .,„.. ^-y..'.. , .•.^y^ ^ ^:. ^,^ ^ ,..^.^ .,.....,:

would be considered from time to time prejudicial to public

safety or the efficient prosecution of the war» but leaving

the enforcement of these "orders" to oz'di nary-tribunals.
:-..^.;: •~^';"Y.—'-'. ,.;.^' /.'./_ ^ ^' '...•-

So far as the report shows the Secr.Q.^&r^s rnaUng his order

without any hearing or notice to the publisher does .not, seem

to havs*'been one of the grounds raised for quashing the

order. Yst frequently it has been held that admi nl gt.ratl7e

tribunals have as much a duty as judicial tribunals to obs&rr®

the audl alteram partem rule, though they need not give a party

affected an oral hearings Adsnlttedly in peace tlrae ths

courts would be extremely reluctant to construe any langi.iage

not absolutely intractable as giving power to any official to

take away a man's livelihood.without formal trial; but in ^ar

tlifie the legislature 's intention to confer drastic powers

bscomes far more probable, for such powers, ev.en if an eTll

In one sense, become almost a necessary eTll.

Let us see how the Regulation would wor2c practically

If the Sscre-rtary had to be satisfiad of a publisher's wrong

5-n '".he s-nse thafc a siagistra'fce is satlsfled.on convicting
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A finding of guilt is a finding on som&thing already, do ne^uf'' ':^

what the Regulation contemptates is the Secre&ary's being ^;-;''!:—-

satisfledl on is\that publication "would or mights be prejudicial.,

';•:•

;; •.-•

;:,

^,... -•- . .-

to the safety of the State or the efficient prosecution of the

war.....*» The;fact that the Secretary is to preyent what- -.

"'blight" happen suggests also that he'Is to act from consideration,

of expediency and not of legal misconduct'^ '^^^^&^'^i''7N'^^

It would appear that on the question of cer-'tiorart the •>

Court of Appeal decided, rightly, but the :de-cts.iQ,n on the section:;

manifestly indicates that the question of the l-nterpretatiQn.Qf;..

the wording of the section was not thoroughly enough discussed, .

Dsnnlstoun J.A. stated that. "In time of peace the clTil

rights of the people, the liberty of the subject, the" right s'of

free speech, and the freedon of the press, are entrusted to :-..,
^ ^ ^..,. •^.,_'', ^^ •' ;:-^ - -; •; ::.

the .Courts. In war time this a.rsy be changed. I'arliament may ta~

ks from the Courts their judicial discretion and substitute ffsrr

• It the autocracy of buEeaucrats.-" The purpose of the Gourts; :

then is to enforce these Regulations——they are. the .law .by- --.

which we are bound. Even allowing for the exigencies Of wa-r''

It would seem that for reasons of public policy where an . ,

admlnlstratiTe officer is permitted to wield an arbi-fcrary - ;;- ^'

weapon that i^ would be well that he should as far as ..;.;,..,-

:•••;

'.•':"^'';.-.'-

.A>.^t-,^--^
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possible keep those powers within the four corners of t'ne statute

The section gives the Secretary of State wide powers. Hs.aay

use any Bisans which he deems correct to determine whether or •

not the matters are prejudicial to the safety of the State and :<

also may ma'ke any proTislon. wh3c;h may be "necessary or expedient.

If the Legislature has not used words sufficiently coaprehensi've

to Include within its prohibition all the:cases which fall within

the mischief intended to be prevented. It Is not competent to '

the Secretary to extend them* In the case at hand the Secreteiry

should hare dealt with the particular matter'which was sulsverslTe

rather than to have declared the entire publication to be

subversiTe. ' '' '' ' ' •-• .'" '. •/•:::•.••• ^ ••--;--.•••-,::-; .

I will further Illustrate my point with a brief reference ~ -

to an Sngllsh case, 3*H. Jones (Machine Tools), Ltd, v. Farrell

and Muirsaith (6) which has created a great deal of "eye-broW • ;

raising"and comment In legal circles. It was held In that . .

case that the Smergency Powers (Defence) Act, 1959,-s. 1 (2)
-/•

authorizing the making of regulations to tafce "possession &?!d

control" of an undertaking, did not Include the right to

tica.rry oa" an underta'king and the Defence (Ganeral Regulations)

1959, reg. 55 made under the powers of that subsection was there-

fore ultra vires and Invalid.

(6) (1940) 5 All England Reports 608. " -;


