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THE RULES OF EVIDENCE AT COURTS MARTIAL

: ' 1
(A STUDY OF THE MILITARY RULES OF EVIDENCE)

. . 2
"The Adoption of a code is not

likely to do any harm...
However, a code is not a
panacea. One must not

expect too much of it."

1. Order in Council P.C{ 1959-1027, 13 August, 1959

2. Lawson, H.F. "A Common Law Lawyer Looks at
Codification" (1960) 2 Inter-American L.R. 5,6
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ABSTRACT

THE RULES OF EVIDENCE AT COURTS MARTIAL
(A STUDY OF THE MILITARY RULES OF EVIDENCE)

Arthur K. SWAINSON, LL.M:.
The University of Manitoba, 1976

 Thié fhesis is a‘stuQY'Of‘Canadian
Governmen£ Oorder in Council P.C. 1959-1027,
13 August, 1959, called The Military Rules of
Evidence;’-fhe authority for the Ofdef in Ceuhcil
was an améndment in 1959 to Section lSZ(l):Qf The
National Defence Act of 1950. |

This amendment states that '"the rules of

evidence at a trial by court martial shall'bé such
as are established by.ﬁhe Governor in Council.”
This section is now Section 158(1) of'The.National
Defence Act (R.S.C. (1970) c.N-4);‘ |

| Prior to 1950, fhe'rﬁles of evidehce-at
Canadian.cdurts marfial weré those practiSed in
Eﬁglish ¢ourt$zof criminal jurisdiction. »From 1950
to 1959, the rules of evidence at Canadiaﬁ‘coprts
martial were those practised in the crimiﬁal.courts
of the pfovince in which the court.martial'was held,

or in the home province of the accused if the court




martial was held out of Canada.

This thesis is written in three parts as

follows:

(a)

(b)

(c)

Part I contains a.short histoficél

‘review of military law, an historical

examination of the rules of evidence at

~ courts martial from 1867 to the present,

and an outline of practices aﬁd procedures
at Canadian courts martial. |

Part II contains an examinatiQn Qf the
meaning and scépe of the 1959 Améndment

to Section 152(1) of The National

.Defence Act of 1950, a discusSioh of
whether The Military Rules of Evidence

established by that section are in fact

a code, and consequently exhaustive, and

. a review of the civil law of evidence that

is applicable at courts martial'if The
Military Rules of Evidence make no provision.

pPart ITI consists firstly; of the study,

" as illustrative examples, of confessions,

documents, judicial notice, and privilege,
and a comparison in these areas between

mllltary and c1v111an ev1dence law-




secondly: a review of The Canadian Bill
of Rights and relevant cases in the field
of equality before the law, and thirdly;

a chapter consisting of conclusions and -

recommendations.
The‘writer'concludes that-SectiOn 158(1) of

“The National Defence Act of 1970 is 1ntra Vires‘

Parliament ‘and that The Military Rules of Ev1dence

are not, and need not be an exact summary of civil
rules of evidence, although they are very'similar.
In effect, order in Council P.C. 1959-1027 is a ccde
of'evidence.

If there is an article of The Military Rules
of Evidence, even of a general nature, dealing with‘
a questionvcf evidence before a ccurt,martial, that
article should prevail over a conflicting civil rule
of evidence. 'Alternatively, if'there is no

provision in The Military Rules of=Evidence.COvering

a questicn of evidence law before the court, the law
of evidence practised in Ontario criminal courts of
ordlnary Jurisdiction will prevail.

Some changes in The Military Rules of ‘Evidence

are recommended in the final chapter, although none
of them are major in scope. The Military Rules of

Evidence have served the military well for seventeen




years, and should continue to do so. It is
unfortunafé that no civilian lawyers have written
about this code, which is the only code of evidence
in Canada; What is even more suprising is that
'Federél and Provincial Law Reform Commissions have
‘never commerited on this code.

Fihaily, the.importance'of this éode lies in
the fact that it would apply at the trial of Canadian
citizens subjeét to the Code of Sérvice Discipline,
regardless.of'the éize of the military. It is
therefore-pQSSible, that in unforseeable éircumstances
"or emergencies, The Military Rules of Evidence could

apply tq'millions of Canadians.
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THE RULES OF EVIDENCE AT COURTS MARTIAL

(A STUDY OF THE MILITARY RULES OF EVIDENCE)
INTRODUCTION

Codification of the law of evidence in common
law jurisdictions has generally been resisted by
common law lawyers. There has been some codification,
particularly in the United States, and their codes
gppear to be reasonably satisfactory in practice.
There are no codes of evidence in any of the Canadian
civilian jurisdictions.

The reasons for lawyers resisting the
establishment of legal codes of any kind ars almost
ss numerous as thé objectors. Mr. Bill Pierce, who
became President of the National Conference of
Commissioners on Uniform State Laws in 1968, probébly
knows as . well as anyone why common law lawyers object
to codes;A Mr. Pierce's comments on the objections to
the probate code are just as applicable to ofher
codes. He stated "The uniform probate code will
especially bring out a lof of resistancs,‘ There's
always general inertia, of course, but a lot of
lawyers Will battle it.bedaﬁse when.ybu.prbpose s

changed way of handling probate you're




. : ‘ S 1
repealing their knowledge." Since many codes,

including The Military Rules of Evidence, are
written with the rather idealistic hope that

laymen can ﬁnderstand and use them, such codes

db émoUnt to a.form of repeal of some lawyers'
‘knowledge since they presumably feel much of their
 knowledge will become redundant.

| It:has.Only been in the Canadian Armed
Forces, with their very strongAdésire for
"conciseness, ease of access to information, and
uniformity, that a code of evidence has been
enacted, and haS been in force for almost.seventeeh
- years. | | |

As will be statéd in the £final Chapter, The

Military Rules of Evidence, which are a Code, hav§
been a¢cepted by military lawyers and laymen who
also use them. This Code has functioned sucéess—
fully for years, and while it certainly is not
'perfect, it contains a very large part of the general
law of evidence continuously employéd in court.

Unfortunately, The Military Rules of Evidence are

1. Bloom, M.T., The Trouble with Lawyers
(Richmond Hill: Simon and Schuster of Canada
Ltd, 1969)




virtually unknown outside military legal circles,

. and the writer can find no written cbmments about
thém in civilian legal publications. |

Even the Canada Law Reform Commission has,
30 far as the writer can determine from the
Commission's Working Paper and Reports, never.
mentioned The Military Rules of Evidence. When

: C , -2
‘the Commission published its Research Program

it did state that the law of evidence practised at
military courts martial would be studied in detail.

However, by the time Study Papers on ®vidence No.s

1 _to 43 was published a few months later, the
Commission had apparently forgotten about The
Military Rules of Evidence. The ackhowledgements

in the introduction to Study Papers on Evidance

No.s 1 to 4 list Law Revision Committee Reports,

Evidence Acts and proposed and enacted Codes of
Evidence from many countries and particularly from
the United States; - Strangely enough, there is no
mention made of The Military Rules of Evidence,

although the writer knows quite well that The

2. Canada: Law Reform Commission: Research

Program, 16

3. Canada: Law Reform Commission: Study Papers
' on Evidence No.s 1 to 4, at 5,6




Military Rules of Evidence were studied by the
Commission. Apparently the Commission had simply
dismissed The Military Rules of Evidence out of |
hand. |

Three years later when the Commission's

4

Report on Evidence  was published, including a

proposed Code of Evidence, there was still no
acknowiédgement of the existence of The Military
Rulesvof Evidence. This omission is very
unfortunété, since the Law Reform Commission was
an ideal forum in which to study and comment on
The Military Rules of Evidence.

The purpose of this thesis is to examine
.the statutory authority for The Military Rules of
>Evidence, form an opinion as to the scope of that
authority, and attempt to determine whether or not
The Military Rules of Evidence authorized by the

Governor in Council are intra vires the authority

provided by statute, namely The National Defence
Act.”> |
To accomplish this aim, the writer has

divided this thesis into three parts as follows:

4, Infra fn 43 p.35

5. R.S.C. (1970) c.N-4 s.158(1)




(a)

(b)

(c)

Part I is composed 6f three Chapters
which examine the history of military
law in general, military evidence law
in particular, the.relationship-
between the civil populatioh and the
military in Canadé’since'l945,;and the
practices, procedures and problems of
courts martial which are uniqué to
military courts as distinguishéd from
civilian criminal courts.

Pért II contains four Chapters which
examine Sections 12(1) and 158(1) of

The National Defence Act, try to

determine whether The Military Rules
of Evidence are exhaﬁstive, and study

the difficulties created by questibns

of law not provided for -in the Rules.

Part III contains seven Chapters.
Firstly, four areas of The Military
Rules of Evidence are selected and

discussed as illustrative examples of

how The Military Rules of Evidence are

employed in practice, and what the
Court Martial Appeal Court has said

about them, if anything. The areas




selected for examination are confessions,
public documents, judicial notice, and
privilege. There is a separate Chapter

dealing with The Canadian Bill of

Rights6 and its application to The

National Defence Act and The Military

Rules of Evidence. The final Chapter

contains comments and recommendations

which the authorAhopes would, if acted

upon, improve the clarity, effectiveness,

and employment of The Military Rules of

Evidence. |

The writing of a Code of evidence is very

difficult under any circumstance, but employing it
.within the framework of the larger, more diversified
civilian legal system is extremely difficult. Military

judges have, on the whole, dealt adequately with The

Military Rules of Evidence. However, even when the Rules

were applied with some uncertainty, the rights of the
‘accused were always scrupulously protected. Unfortunately,
until lately, judges rarely gave reasons for their

rulings, and consequently, trial 1awyers.did not have

available to them the benefit of the judges' thoughts

and approach

6. R.S.C. (1970) App IIT



in arriving at decisions. The result has been that
prosecutors and defending officers have often been
unable to learn with certainty why a particular
rule coﬁld not be applied, or was interpreted as
it.was._ However, in the last two years, military
Judges have begun giving reasons in some cases, and
this has béen most helpful.

The comments in this thesis and the recom-
" mendations in Chapter XIV are those of the writer
only, and may be found to be rather theoretical in
some cases. Neither comments nor recommendations
herein'arekintended, in any way, to be critical of
military:judges, Court Martial Appeal Court
Justices, or military lawyers responsible for
administration of the Code of Service Discipline,
The Military Rules of Evidence, or the court
martial system. Consequently, those who take the
time to read this paper should not search for
comments or innuendoes that reflect criticiSm of
themselves-bersonally, since none exist or are
intended;

While the writer has no illusions about the
importance of this paper in the scheme of things,
it is hopéd’that it will stimulate some interest in

the only code of evidence in effect in Canada, and




will encourage military lawyers in particular to

-look more deeply into The Military Rules of
Evidence and perhaps to write the occasional
article or even book on this very interesting

subject.




'PART ONE
‘HISTORICAL INTRODUCTION

CHAPTER I

SHORT HISTORY OF CANADIAN MILITARY LAW

Introduction
| (i) General

The 1ntroductlon to a thes1s should normally
be quite short because the subject under study,
whlle often a very narrow one, is famlllar,'at least
to a degree, to most anticipated readers. Such;
however,.is not the case in Canada with the subject
qf Militery Law; Unfamiliarity is even greater in
the specialized military law field of the rules of
evidenCe applicable at courts martial. The writer,
therefore, considers it is only fair to the reader
to write a considerably longer introduction than
normally would be expeeted, so the reader will have
| sbme'understandihg of the history, circumstances, and
environment, which led to the present Canedian court
martial system.

Military law is a very specialized field
practised by few lawyers in Canada. It has evolved
from British law to meet unusual circumstances, both

in peace and in war. Practice, pleading, and the




10 .

'rules of evidence employed at a court martial»aré
sometimes different in many respects from those 'in
civil‘courts;;, Some of these differences will be
dealt with later in this thesis, but two e#amples
will serve as-illustrations. Firstly, fhé_éode of
. Service Diséipline,2 beiﬁg Parts IV to IX inclusive

of The National Defence Act3 contains no provisions

-ét'ail for .the holding of a Preliminary Hearing, a
.p£OCédUré dear to the heafts of so many civilian
defence cbunsél. Secondly, most Canadian courts
martial are heldifar>from law libraries and other
source méterial, thus creating a need for'a'fairly
simpie and complete law of evidence. This latter
example is one reason why The Military Rules of
Evidence4 were written.

The whole field of Canadian military law,

including substantive, procedural, and evidentiary

1. National Defence Act, R.S.C. (1970) c.N-4 s.2

It is appreciated that the expression '"civil court”
normally applies to "civil" as opposed to "criminal"
proceedings. However, unless the context otherwise
suggests, "civil court" in this thesis means "a
criminal court of ordinary jurisdiction" as opposed
to a "military court martial."”

2. See Chapter II
3. R.S.’Co (1970) C.N—4

4, Order in Council P.C. 1959-1027 13 August, 1959
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law has come to us from the United Kingdom. Thus,
it is appropriate to examine briefly the development
of British military organization, and the law that
evolved along with it from its earliest inception up
to 1950.

(ii) British Background

Prior to The Restoration in 1660, British
forces‘were only raised as required. Every able
bodied freeman between the ages of fifteen and
sixty was duty bound to answer the King's summons
to arms. These troops were required only to serve
in the United Kingdom, and even in some cases only
in their own county. This was called the General
Levy. |

Additionally, there was the Feudal Levy by
whichithe Moharch required lords to whom he had
" granted lands to provide troops, or funds and equip-
ment. Usually, however, fully equipped troops were
supplied. The problem with the Feudal Levy was that
troops could only be required to serve out of the
United Kingdom for 40 days, and even this requirement
‘was eventﬁally called into question and dropped. |

These two procedures for raising troops
gradually began to be abused by the Monarch, culminating

in the activities of Charles I who made demands for




i2

Feudal Levies almost exclusively in the form of

money and arms. This tactic‘was looked upon as

a form of taxation without the sanction of Parliament,
~and needlesé to say, it was one of the reasons for
the-Civiliwar that followed.

After the Restoration, Charles II was
authorized by Parliament to méintain certain
regiments on a permanent basis: this was the fifst
.standing army in British history, and one has been

maintained continuously ever since. This standing

army was maintained-in accordance with The Bill of
Rightss'of 1689 which contained as declaration number
four under the heading of the declaration of rights
and liberties "that the raising or keeping of a
standing army within the Kingdom in time of peace
unless it be with the consent of Parliament is against
the law.”_ All standing armies in England since 1689
have been maintained with the consent of Parliament,
and authorized on a yearly basis.

During this period, military law only existed
in time of wér and troops "were governed, while in the

field, by Ordinances. or Articles—of-War made by the

5. 1 William and Mary (2nd Sess.) c.2 (1689)
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Crown; or by the Commander-in-Chief under authority
: ' » . 6
‘delegated to him by the Crown."

7 :
In 1662, the first Mutiny Act was passed and

included for the first time,in Section 25, an offence
of desertion. The offence of desertion is specifically
'vmentioﬁed'beCause it is the first truly militafy
offence created by statute in England; Prior to this
time, soldiers were tried in civil courts for civil
"offences created under the Articles-of-War. When |
purely military offences were created, it followed

that military courts would be established éventually,

which they were. The Mutiny Act was t0~expirebsix§

months later but it was renewed continually until

1878. From 1689 to 1878, the successive Mutiny Acts
expanded the geographical jurisdiction of the Act ﬁo
all parts of the world where British forces Qere
stationed. Additionally, more and more "military":.
'offences were added as the yeafs went by,‘with the
result that by 1878 these suécessivé‘chaﬁges had
created a compiete code of military discipline along

with the disciplinary and judicial system required. to

6. B. Singer and R. Langford - Handbook of Canadlan
Military Law (1941), 6

7. 3 Charles II c.3 (1662)
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enforce if.

These very gradual changes resulted in the
removal of the enforcement of disciplinhe in the
Army from the civil'courts to military tribunals,
although the civil courts always had primary
jﬁrisdictioh if they wanted it, which they normally
did not, and that is still the case today..'8

In 1879, The Army Discipline and Regulation

9 ‘
Act was passed, which in 1881 became, with only a

10
few amendments, The Army Act.

The development of military law respecting
the Royal'Navy will only be discuseed briefly in
this theSisvbecause the root of Canadian Military
Law comes from the military law of the British Army.
The Royal Navy, however, was governed by The Naval

1
Discipline Act . of 1866.

In 1917, the new Royal Air Force simply

8. National Defence Act, R.S.C. (1970) c.N-4 s.61(1)

9.  42-43 Vict c.33 (1879)

10. 44-45 Vict c.58 (1881). This Act, combined with

the Regulation of the Forces Act, 44-45 Vict c.57

(1881), contain 124 pages, and are very detailed
and complete statutes covering the organization,

administration and discipline of the British Army.

11. 29 and 30 Vict c.109 (1866)
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incorporated by reference, The Army Act, into The

. . . . - 12 . '
Air Force (Constitution) Act. This was the method

that had been employed by the Canadian Militia in

1868, énd would again be employed by Canada to -
create a whole set of law for the Royal Canadian Air

Force after World War I.

(iii) Canadian Military Law

Canadian Military Law did not develop or

evolve, in any sense of the word, between Confedera-

tion and 1944. 1In 1868, The Militia and Defence of

the Dominion of Canada Actl3 was passed creating a

Militia and an Active Militia. Section 73 provided
that "the regulations for the compensation of Militia
Courts of Enquiry and Courts Martial, and the modes

, of procedure and powers thereof, shall be the same as
fhe regulétiéns which may from time to time be in
fofce for the COmposition,_modes of procedure and

powers, of Courts of Enquiry and Courts Martial for

Her Majesty's regular Army, -and which are not
inconsistent with this Act..."

The very few Canadian military writers before

12. 7 and 8 Geo V c.51 s.12(1) (1917)

13. s.C. (1868) c.40
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1945 seem to suggest that The Militia Act of 1868

simply adopted the whole of British Military Law

to govern the Canadian Forces in being at the time,
and'indeéd, the quotation in the previous'paragraph
seems to cover most of the "incorporatiOnﬁ that t§ok
place, at least So far as céurté-maftial are

: concérned. in addition, however, it éppears that
pursuant to Seétion-96, which authorized. the
Governor in Council to "make regulations relating

to anything necessary to be done for the carrying

into effect of this Act..." much of The Army Act of

1881 (particularly Sections 4 to 44)1% was later
incbrporated into Canadian Military Law. This
incorporation does not seem to have occurred by

specific incorporation of the various sections of

The Army Act. The offence sections were incorporated

because the British Regulations themselves quoted the

various offence sections of The British Act, in whole

or in part, and thus most of the sections of The Army
Act became incorporated in Canadian Military Law-because
they were part of the British Regulations.

The  practice and custom in the Canadian Army

14. King's Regulatlons and Orders for the Canadlan
mllltla (1939) para 420(a)
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aﬁd Royal Canadian Air Force up to 1950 was that

the whole of the Code of Service Discipline in the
British Statutes and Regulations (including amendments)
were incorporated by reference. While this was dquite
satisfactory for the Royal Canadian Air Force after
1940, it seems to have been rather stretchning a point
in the Canadian Army, particularly regarding later
amendments to the British Statute. Generally speaking,
legislatioﬂ by reference incorporates the referenced
Statute as at the time of incorporation but does not
include later amendments unless construction would

so suggest.15

However, The Naval Service Actl6 was much more

explicit in that Section 48 of the Act provided that

17 '
The Naval Discipline Act, 1866, amendments thereto,

and the King's Regulations and Admiralty Instructions,

if not inconsistent with The Naval Service Act, "shall

apply to the Naval service and shall have the same
force in law as if they formed part of this Act."

The Air Force did not fare too well in

15. Mainwaring Vv Mainwaring (1942) 1 W.W.R. 728

16. S.C. (1910) c.43

17. Supra fn 11 p.l4
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Parliament for many years. At first, the air element

was clearly part of the Militia or the Navy and was

governed by The Militia Act18 or The Naval Service

Act.19 Air Force activities after 1919 were governed

20

originally by Thé Air Board Act?’ of 1919 (which

became The Aeronautics Act)21 and later The

22
National Defence Act 1922.

On 1 April, 1924, the military air element
officially became the Royal Canadian Air Force. The
air eleméht was known as the Canadian Air Force from
1919 uhtil 1923. The word "Royal" appeared as é
result of an application to the King through the
Inspector General (Army) and the Secretary of State
for the Coionies.' Authority to add the prefix
"Royal" was granted on 15 February, 1923. It was
first publiéhed in Royal Canadian Air Force orders on
13 March, 1923, but was not officially adoptea until
19 April, 1924.

Howéver, while the Royal Canadian Air Force

appeared as a separate service "administrative control

18. R.S.C. (1906) c.41
19. S.cC. (i910) c.43
20. S.cC. (1919) c.1l1
21. R.S.C. (1927) c.3

22. S.C. (1922) c.34
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of the Royal Canadian Air Force remained with Army

officials until a few months before World War II.!

This control included some disciplinary control

23

by

the Army, although courts martial in the Air Force

Were'governéd after 1 April, 1924, by the Royal

Force Act and the relevant regulations.24

Air -

t25

In:1940, The Roval Caﬁadian Air Fotce Ac
was passed which, by statute, created the Rojal
Canadian Air Force és a separate military force
its own Chiéfiof Staff independent of the Army.
Parliament acted similarly for the Air Force,as
had for the‘Navy in 1910, in -that by Sectlon 11

Royal Canadian Air Force Act "the prov151ons of

‘Alr Force Act for the time being in force in the
United Kingdom and not inconsistent with this Ac
"with any régulation, shall have force and effect
‘such prov181ons formed part of thlS Act..."

The first step away from simply 1ncorpora

with
it
of The

the

t'or

as if

tlng

Brltlsh Mllltary Law into Canadian statutes occurred

26
in 1944 when The Naval Service Act 1944 was pa

23. Roberts L. - There Shall Be Wings (1959) 55

24. Order in Council P.C. 353 dated 4 March, 19
25. S.C. (1940) c.15

26. S.C. (1944-45) c.23

ssed.

24
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Section 104(15) provided that "the Minister may
make regulations governing the assémbling, consti-
tution, proceduré.and practige of courts martial
and shall include among them provision for evidence
to be taken on oath..." This waé a start, and some
regulations of an evidentiary nature were published
in King's Regulations for the Canadian Navy between
1944 and 1950. | |

27 '
The Army Act provided in para 128 "The

rules df e&idence to be adopted in proceedings

before courts martial shall be the same as those
followed in civil courts in England, and no person
shall be required to answer any question or to

producé any document which he could not be required

tb answer or produce in similar proceedingé before

a civil court." Consequently, rules of evidence |
employed at British Civil Courts applied by réfergnée
to Canadian Navy, Canadian Army, and Royal Canadian
Air Force courts martial froﬁ the respective inceﬁtion
of these forces until 1 October, 1950, except that the
Royél Canadian Navy could apply other rules of evidence

after 1944,

27. Supra fn 10 p.14
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In 1950, The National Defence Act28 was
passed, and in Section 152(1) it provided that the
fules of evidence applicable in the homé province
' of the acéuSed would apply at his court martial.

For reasons that wili be outlined later in
the'thesis, this amendment was not found satisfactory.

In 1959, The National Defence Act was amended?” to

provide'that the’Goverhor in Couﬁcii could establish
rules of evidence for use at courts martial. Rulés

of evidence were prepared in the form of a Code and

were published in 1959, with effect on and after

1 October, 1959.30 These rules have been in effect

with only minor amendments ever since.

This summary of the development of Canadian
military law from the military law of Eﬁgland inciudes
brief comments on the rules of evidence applicablé at
courts martial. The rules of evidence at courts
martial in England appear to have always been thg

rules of evidence employed at civil courts in England.

The principle of applying civil court rules of evidence

28. S.C. (1950) c.43
29. S.C. (1959) c.5 s.3

30. SuEfa fn 4 p.10
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was clearly stated in The Army Act of 1881, and by

reference, in The Air Force Act, 1917. The rules of

evidence at Royal Navy courts martial were the same

as those for the Army and Air Force.

Canada was consistent in this respect until
11950. At that time, partly because of our federal

‘constitutional system and partly because of a desire

to apply Canadian law rather than British, the law of

evidence in the province where the court martial was

" held, was made applicable. The amendment of Section

31
152(1) of The National Defence Act in 1959  (now

32
Section 158(1) of The National Defence Act) along

with the publication of The Military Rules of Evidence
thereundér, constituted a radical departure from the
traditional method of applying civil court rules Qf
evidence at courts martial. |

(iv) General

The system of law of tne three Arms of the

Canadian Forces and the rules of evidence at courts
martial prior to 1950 probably sound quite-confusing

to the reader. The incorporation by reference of the

31. Supra fn 29 p.21

32. R.S.C. (1970) C.N_4
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.Codé of Service Discipline in the British Army Act

to our forces was incredibly confusing, particulafly
since we aménded our publications to reflect amend-
ments to the applicable British statute or reguiations
made thereunder. For example, the 1944 manual of
regulations for the Royal Canadian Air Force was

entitled Extracts from the Manual of Air Force Law -

33
Canadian Consolidation (1944), and that is exactly

what the publication was. The manual was a reprint
of parts of the British Air Force Manual which in
turn was a reprint (with some changes) of the British
Army Ménual.

Canadian military libraries are full of a
mixture of British and Canadian Air Force and Army
Manuals of military law dating back.to the last
century. Prior to 1950, it was extremely difficult
for a legal officer to determine which publication
applied. Most of thé problems occurred because dﬁr
incorporation by feference included, by practice and
custom, most British amendments.

After 1950, the British manuals were not often

used, and after 1959, they were relegated to the back

33, Extracts from the Manual of Air Force Law -
Canadian Consolidation (1944)
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shelves of the various libraries and are ﬁoW’only
referred ﬁo as historicél source material if our
regulations contain no background information.
.HOWevér, the continuing influence of British
miiitéry law, even in The'Military Rules of Evidence,
is clear from the acknowledgement at the end of the
index to those Rules, which .reads as follows:

"Permission of the Admiralty, the

War Office and the Air Ministry of

fhe United Kingdom to use material

from these Service Manuals is

acknowledged with gratitude. To

a_conéiderable extent the explanatory

portion of this work is drawn from

- 34
these sources."

Present Relationships Between
Civilians and the Military

In addition to a few pages of*intfoduction
by way of a short.history of the development of
military law, it is considered necessary to discuss
briefly the present status of civilian and military

relationships in Canada, along with some comment on

34. Queen's Regulations and Orders, Volume IT,
App VIII, (iv)
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military writing.

The practice of Canadian-militéry law, and
for the purposes of this thesis, the creation and
emﬁloyment of Military Rules of Evidence, are
‘difficult to understand and assess without a fair
idea of the place that the military holds in our
sogiéty. Development of Canadian military law over
the iast thirty years has not been coeord;nated
with de&elopmént of siﬁilar law in civil courts.
Much of the development was in the form of custom
and practise. However, the most dramatic changes

occurred with the passing of The National Defence

Act in 1950, and the establishment of the Military
Rules of Evidence in 1959.

(i) Military and Civilian Population

Since 1945, the Canadian Armed Forces have
been isolated from the civilian population to a
greater degree than has occurred in other countries
such as England and the United States. This has
happened largely because of our pOpulation's pre;
occupation with other than military affairs and
the reaction by the military of withdrawing
internally. As a consequence, the military
has usually been able to conduct its internal affairs

with very little interference. It may well have
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‘been this environmént that permitted the military

to go "on a frolic of their'own" and create the
rules of evidenée that they did in 1959. The next
few paragraphs will examine some of the factors that
created £his phenomenon, and some examples of:

the reaction, or lack of it, by éivilian’and
~military personnel to changes in the society.

With the exception of:the Canadian Legion
and other veterans organizations, there is very
little military tradition within the civilian
population. We have only rarely had conscription
and have normally possessed small regular and
reserve forces. Thus, there is not a large body
of younger men who are or were actively involved
in the Armed Forces. Our industrial and research
complex does not depend heavily on military
spending and consequently wealthy and powerful
civilians in large corporations do not usually
find théy have any personal or business reasons for
becoming iﬁterested in or associated with the Armed
Forces. |

Canada has not been invaded or attacked in
over a hundred years, except for some minor shelling

and submarine activity in World War II. As a result

2

the general population has seen no requirement to
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become concerned with or involved in the military.
Furthermore, Canada's size, population, and location,
is such that many citizens are unable to grasp any
concept of independent self-defence or even the need
for it at all. The general population has vague and
confused ideas about the Armed Forces, except that it
generally supports peace keeping operations.

The final factor is that our political-social
philosophy'over the last thirty years has been to
give priority to social betterment, and equality of
opportunity for all. It has therefore been found
more acceptable by Parliament to spend available funds
on social programs than on the Armed Forces. Growth
and development of the Armed Forces has also been
reduced by budget cuts and economyvdriveé, which occur
every few years. These cuts often bite deeply into
National Defence operations because the National Defence
budget itself constitutes a high proportion of the
whole federal budget that is not committed by statute
or firmly binding agreements. Coﬁsequently, the
Department of National Defence has suffered numerous
financial restrictions, and of course, has usually
had difficulty obtaining increases in its budget.

A continuous shortage of funds hampers
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the encouragement of activities whose cost is not
immediétely and obviously justifiable. Military
law research certainly falls into this category.

This, therefore, in very brief and general
form, is the situation and environment in which
the Armed Forces have functioned for many years.

The members of the Armed Forces, on the
other hand, are all volunteers and are virtually
all committed to and believe in the need for

military forces. Consequently, during their whole

careers, many officers have found their most sincere

beliefs frustrated and rebuffed by an indifferent
popﬁlation, and Parliaments which often resisted
requests» for more funds and higher force levels.
In these circumstances, the military have carried
on and developed almost in parallel with civilian
society, but often only marginally integrated with
it.

The above situation, which has sometimes

been discouraging to military operations personnel,

has also applied to the field of military law.

Almost the whole of our law is British, and changes
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in Canadian criminal law have only affected the
military peripheraliy, at least until the last'
two or three years. A few examples will suffice
to demonstrate this curious situation.
(a) A national debate on capital’
punishment has been conducted in

Canada for years, but The National

Defence Act has rarely been

mentioned although thére are éight
sections of the Act that provide for
the death penalty as a punishment.35
(b) Bail Reform legislation was enacted
because of apparent abuses by‘civilian
‘magistrates. The bail reform
legislation does not apply to arrested
servicemen. Obviously, bail reform
legislation could have been written to
~include thé military but this was not
done. Complaints in this regard are
rare indeed.

(c) Another national debate went on for

'years about non-prescription drugs,

35. R.S.C. (1970) c.N-4 s.63, 64, 65, 66
70, 95

, 68, 69,
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with strong movements and pressures
to change the law especially with re-
spect to marihuana. As a result,
prosecutions for possession of
marihuana for personal use have
become quite rare among civilians,
while the Armed Forces continue to
proseéute pPossessors and “social
traffickers." The military, of course,
have special reasons of security and
discipline for trying sucl charges.
Only in the 1ast two years, have there
been some hesitant and tentative steps
taken by the military to proceed in
drug cases in a manner somewhat
similar to that followed by civilians.
(d) In 1976, the civilian society is
particularly permissive and turbulent,
whereas the military society‘has
remained autocratic and ordered.
These are only a few examples of the significant
differences in the two societies and it is surprising
that there has been so little complaint about these
differences from either the members of the Armed

Forces or knéwledgeable civilians. Possibly,
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because all servicemen are volunteers, they are
prepared to accept some of the major differences as
mpart of service'in the Canadian Armed Forces. It
is, hewever, surprising that the Canadian intellectual
community hae not objected to or even observed u?on
certain‘military,legal procedures.such as lack of bail,
~Summary Trials,mand_The Military Rules of Evidenee.
-These procedures are quite fair, but they'ere both
3very different to anything that c1v1llans must face

1f they commlt offences.

It_does not, therefore, seem unusual te
the writer that the military would fely on'its own
resources and ite own code of evidence, as they did
in 1959. The writer is not suggesting this is good
or bad, but the fact remains that in law, the
p0puletion walks one path and the military walks a

rather different one, even in fields where it would
be.expected thatﬂthe law and its application would
be substantially the same.

In the light of recent budget increases and
heavy capital expenditures‘authorized for the Armed
'Forces,_along with protection of the budget against
inflation and protectlon of force levels it may well

be that more attention will be directed to the -

military in the future.
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(ii) Military and Civilian Lawyereb

'Considering the situation described in the
_preceding paragraphs, it ie not surprisihg that
there is little professionai intercourse.between
mllltary and civilian lawyers except in the Ottawa
area. Every serviceman tried by a court martlal
may retaln a civilian lawyer if he does not want
one of the mllltary lawyers made available to hlm
but it is rare indeed that a civilian lawyer is
retained. With the exceptienyof a handfal.of
civilian lawyers across Cahada, and provided the
charge is not a regular Criminal Code -charge laid

under Secticn 120 of The National Defence Act,36

the vast majority of civilian lawyers have . no
background'knowledqe of military law and usually
do not represent their clients well unless assisted
by a military.lawyer. It is quite a different
matter in the Court Martial Appeal Court, where some
civilian lawyers are’quite successful.

This is an unfortunate situation;, but under
the circumstances; it is hardly reasonable to
expect civilian lawyers to maintain an adequate

working knowledge of miiitary law. Finally, it

36. R.S.C. (1970) c.N-4
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isipointed_out that with small.forces, only fifty
military'laWYers, and no consCription, professional.
' relatlonshlps ‘between the civilian and . mllltary
lawyers are unlikely to increase.

~An obv1ous comparlson can be made with the
. United States, where almost none of the factors
‘goVernihgithe relatlonshlp of c1v111an_and mllltary
populations in Canada apply. Additionally,‘ih‘the |
United States forces there are some 3000 lawyers
and there is a special section of the‘American Bar
Association called the "Military Justice Section."

Military Legal ertlng
and Research .

' The writer considers that military lawyers are
highly skilled and knowledgeable and compare very
favourably with their civilian counterparts. |
However, as writers, they are not prolific. 1In
fact, with the exception of a thesis written on

The National Defence Act two years ago by

S 37 '
Lieutenant-Colonel J.B. Fay, a general article

37. (1975) 23 Chitty's Law Journal. A chapter of
the thesis was published in each of a number of
the issues of this Journal in 1975, but the
bound volume No. 23 has not been publlshed at
the time of writing.
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entitled Canadian Military Law by Mr. H.G. oliver>®

(formerly the Chief Judge Advocate), The-Citizen'

as_a Soldler by Mr. B. Starkman39 (formerly a

member of the Legal Branch) and Canadlan Mllltarv

Lgﬂ by Brigadier W.J. Lawson40 (formerly the Judge
_Advocate General), the writer is ﬁnamare'of any'
other book or article on any mllltary law subject
publlshed by a serving or former officer of the
Legal Branch between 1950 and the present. There
hheﬁevbeen a few articles, speeches and briefsron
ﬂMilitary Law prepéred[from‘time to time for various
departments or agencies, but there.is nothing else
at all that the mriter’can find.4l. |
This lack of published material is under—_
standable in light of the circumstances outlined in
these pages and the fact that euch material wouldl
probably only be read by the fifty lawyers in the
»Legai Brahch along with e few interested civilian

lawyers.

38. (1975) 23 Chitty's Law Journal 109
39. (1965) 43 C.B.R. 414

40, (1951) 29 C.B.R. 241

41. Some other military lawyers have written articles

or books on legal or mllltary subjects ‘but not
on m111tary law - S
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Civilian lawyers also have. shown little
,interest}in militafy iaw in the last few Years,
'although'there was some writingvabout if.during
and shortly after World War II.

vThe Military Rules of Evidence were mentioned
in passing in oné article by D.J. Morton in 1960

—entitléd Do We Need a Code of Evidence42 and the

Federal Law Reform Commission has examined them in
the course of its study while drafting its own code
of ‘evidence. Except for these twobexamples, there
has been no civilian legal Writing or examination of
The Military Rules of Evidence. | |
The Canadian Law Reform Commission has now

: 43
published a Report on Evidence which includes a

proposed code. The writer knows from his own -

personal-knoWledge that the Law Reform Commission
has examined The Military Ruleé»of Evidence in detail.
However, it is not only astounding bﬁt quite incompre-.
heﬁsible that the Commissioners have not only failéd, |
to acknowledge the existence of The Military Rules of

Evidence, but have made no comments of any type about

42. (1960) 38 C.B.R. 35 at 46

43. Canadian Law Reform Commission, Report on Evidence,

15 Dec 75 :
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- them. It is somewhat difficult to take the Report
on Evidence very seriously_when'it totaliy ignores

the only code of evidence in force in Canada, and

which is actually in the federal domain, the very

arena in which the Commission is working.- Surely

the'credibility of‘the-Report onvaidence,would_

have been higher if the Commissioners'had'made i

ICOmmehts, éven.derdgatory ones, about The Militaryﬂ:

Rules of Evidence. However, this omission is an
éxcellent-ekample,of the_all—tdo-frequént practiéé,
iﬁfmany fie1ds,:of ignoring what the military is

doing in thé aréa being examined.

Conclusion

The contents of- this Chapter should be kept
in mind when considering the material hereafter.
Unfortunately, much of our military law is either

transplanted,frdm the United Kingdom, or has been

created and employed without the benefit and testing

bylcivilian examination and criticism. Whether or
not this is a good thing is a moot point, but thi$

seems to be the situation. However, these factors

vmay well be part of the reason why the military in
Canada obtained authority from Parliament to makei

~such a radical departure from tradition in the
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establishment of rules of evidence as they did in

44

the amendment of 1959, which amendment constitutes

| the authority for the establishment of The Military

"Rules of Evidence.

44. s.c. (1959) c.5
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CHAPTER IT

PRACTICE AND PROCEDURE AT COURTS MARTIAL

Introduction

Chapter I consisted of a brief review of
the development of military law, and a few comments
on the present relationship, or lack of one,
between military personnel and civilians, both
in the ordinary sense and as between professionals,
such as lawyers.

A short outline of the development of the
military law of evidence is provided in Chapter III
as the immediate introduction to:

(a) The Military Rules of Evidence: and

(b) a discussion of selected legal situétions

created by or resulting from the |
establishment of The Military Rules of
Evidence.

However, a detailed discussion of selected_
articles of The Military Rules of Evidence is
difficult to follow unless some of the practices
and procedures at courts martial are examined. At
civil triais, lawyers employ a variety of statutes,
regulations and court rules or practices. At courts
martial, on the other hand, legal material is quite

consolidated. It would consequently be helpful to
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explain that the "Bible" of the Canadian Armed
Forces, from a legal, administrative and financial

pointAof view is Queen's Regulations and Orders for.

the Canadian Forces, hereafter referred'to as Quésn's
Regulations snd-Orders. |

These regulations consist of three vslumes:'
Volume I is Administrative, VOlumé IT is Disciplinary,-ﬂ
and VolumetIiI.is Financial. o |

vVQlﬁme IT of Qﬁeen's Regulations and Orders,
which is the Volume of primary interest in this thesis,
contains most important regulations and orders

established in relation to the various sections of

The National Defence Act which consitute the Code

of Service Discipline. Volume II also contains a

number of appendices., two of which are The National

Defence Actl'and The Military Rules of Evidence.2
While Volume II contains many Ordets in €ouncil,
Ministerial-brders snd'Chief of.Defénce»Staff Orders,
these orders‘do not contain the officiadl number
assigned to them at the time of establishment;

Additionally, Notes, which do not have the. force of

1. R.S.C. (1970) c.N-4

2. Order in Council P.C. 1959-1027 dated 13 August, 1959
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law, are also included; Volume II, and indeed
Volumes I and II, are in loose leaf form and.are
amended_oh,a regular basis.

Chapters 101 to 117 6f Volume II of Queen's
Regulation§ and Orders all deal with the Code of
Service'biscipline.' When these orders a;é used,
even in court, they are réferred to or quotéd by
the Queen's,Reguiations aﬁd Qrder-Number assigned
in‘Volume'Ii and not by the Order in Council or
other numbér originally assigned. This practice
is effective and convenient, and precludes the need

to possess and continually refer to the Canada Gazette.

The Code of Service‘Discipline
The Code of Service Discipline is constituted

by Parts IV.tQ IX inclusive of The National Defence

Act. More particularly, the Headings for these

parts, in(numerical Qrdér in The National Defence Act

are:’
Iv - Disciplinary Jurisdicﬁion'bf the
Services
Y ;;Service Offences and Punishments
.VI ; Arrest
VII.— Service Tribunals
VILII - Provisions Applicable to Findings and

Sentences After Trial
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IX - Appeal. Review and Petition
Coﬁsidéring the contents of Queen's

Regulations and Orders, Volume II, now including

The National Defence Act and The Military Rules of

Evidence, it is clear that prior to 1 October, 1959,
“Volume II was only of limited usefulness at a

‘court martial because none of the rules of evidence

applicable in the province in which the court

martial was held were.included. Most military
lawyeré carried one of the standard Criminal Code
text books with them wherever they went, but it
was always.difficult to have a fully amended oﬁe,
because the intervals between publiéation éf
textbook Codés,was:much longer than it is now,
and the Supplements were often difficult to

understand. However, The Criminal Code did include

The Canada Evidenée Act3 and considerable evidence

law in the form of cases and comments.

The above explanation describing the lack of
source material on evidence. law, no doubt was a

factor contributing to the evolution of a code of -

evidence for use at courts martial. It is included here

3. R.S.C. (1970) c.E-10
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to provide.the_reader with an idea of the circum-
stances in which_courts maftial were and are
conducted, .and the difficulties that military
iawyers faced in attempting to cafry:out their

duties in a thorough and workmanlike manner.

\Attitude'éha Atmosphere

The writer attended a Criminal Law Semihar
at,Haiifax,.NoVa Scotia, in the summer of 1974,
which Was sponsored by thé Federatiqh of Canadian
Law Sociéfies. The instruction was excellenﬁ,
‘but the writer.wés very surprised to learn how
much effort is made by prosecutors to prevent the
defence from obtaining relevant and material
information possessed by the police. Consequently,
prior to ¢ivilian criminal cases commencing,
considerable time and effort is consumed by both
sidés.in trying to obtain or preVenf information
reéchihg the défence, as applicable, This is not
to say that.many Créwn counsei do not provide full
disclosure to their opponents; they do. However,
this seems to.be more the exception than the rule.
For example, in many jurisdictions, it is n;xt to
impossible for the defence to question a police

witness, because many of them simply refuse to
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' disenss the case before court, unless ordered to
by a competent authority. Conversely;'of course,
there are some defence counsel whose capability
of'uSing suoh information properly and ethically
is somewhat‘limited.

This situation is virtually unheard of in
military'legal pre—trial procedures. The defence
receives a synopsis of evidence with copies of
all statements made by the accused. Prosecution
witnesses_are available to the defence and they
are normally instructed to answer all questions
put to them by the defending officer. Documents
in the hends of the prosecutor of the>Crown
(usually Departﬁent of National Defence documents)
are almost always made available to the defence.
Financial and other'support is provided equally to
both sides. There are situations known to the
writer Where a prosecutor has assisted a defending
officer_in obtaining documents, witnesses or other
assistance which the military unit involved was
-reluctant to provide, but this situation is rare.

. Normally, the defending officer is not
stationed in the area where the court mertial is

held, but the prosecutor is living there, and has

.considerablefphysiCal and psychological advantages.




Thé defending officer has a perfect right'to use
the proseCutoris libfary; he is often.p:ovided with
clérical and administrative assistance‘if necessary
before court, and with a technical adviser at cou;t
if he so desires and one can be made available.
The‘generai‘ruie is that the prosecution makes
full diSClosuré to the defence, and this is practised
both in the.spiritiand the letter of thé 13& by all
militafy lawyers, So far as thé_wrifer knows. 1In
_faqt, the.defénce is normally provided with copies
of all Military Police reports, summary investigations,
and Boards of Inquiry. The only'ekcéption'of any
significance is Boards of Inquiry on aircraft
accidents, which are normally not made available to
either thé prosecutor 6r defending officer.4

However, since this Order is a Chief of Defence Staff

Order, it is probably ultra vires in light of Military

Rules of Eﬁidence Article 71 which stateS‘aé follbws:
| "Exéépt as provided in this Section or
iﬁ‘an Act of the Parliament of Canéda,
'there is no official or governmentél

privilege to withhold relevant evidence

4. Canadian Forces Publication 135, Flight Safety
: for the Canadian Forces, Article 1502 para 1.b.
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. from a court martial."
Obviously, the Boaﬁd of Inquiry itself could not be
admitted as evidence at the court martiél,vbut thg
defence has a right to see it if he has a valid
reason, in order to determine if it containé evidence
or information-that could form the baéis of a.defénCe.
The’genefal rule in the Armed Forces as to
pre;trial,préduction is similar fo that eﬁunciated
by Mr. Justice Haines of the Ontario High Court in

5 ,
- Regina v Lalonde, where he discussed production for

the defence of'statements of accused persons and
.reports and'investigationSas to statements of witnesses,
e#cept that thevmilitary systemb vis considerably
broader in practice,.

There afe;ﬁumerous reasons over and above a
legal duty as to why full and complete disélosure is
made to military defence counsel. Firstly, proseéu—
tors and-defendinq officers knéw they must live with
each other dﬁring their whole careers and an
unreasonable attitude today might cost dearly
tdmorréw. Civilian lawyers are naturélly given the
4samé disclosure as military defending officers at

courts martial, providing they can be given the

5. (1971) 15 C.R.N.S. 5
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necessary security clearance where applicable.‘
However, security clearance problems are rare.

Secondly, most accused persons at military
courts are not the same kind of people who appear
rather regularly in civil courts. Many accused
that appear before civil courts are not first timé
offenders, and are well known to the police, whereas
at courts martial, the accused ordinarily has a good
military record and normally no previous convictions
of a serious nature. Thus, in most cases, military
prosecutors have no real concern over safety of
witnesses, destruction of evidence, or other such
actions, when they provide information and material
to defending officers.

Thirdly, a military prdsecutor has very
little to gain personally by withholding information
from the defence. Long records of convictions have
little effect, by themselves, on promotion or salary
increases. If a prosecutor prepares his case well,
and presents it with reasonable skill, he has no
cause to expect censure from superiors if the accused
is acquitted. Some civilian prosecutorsﬂare able to
£ind benefits from a good conviction record, although
the duties of civilian and military prosecutors are

the same; namely to present all the relevant
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admissible eviaence and let the court make the
finding. 'A | |

| Fourthly, plea bafgaining in the military
is'prohibited and thus there is iittle‘rééson for
the prosecutor to keep his case to'himself‘prior to
‘tﬁe comméncement of the_triai. |

Finaily;'there is no preliminary in@uiry

in the military trial process. The case goes
directly from charge to triél, much like the

procedure provided for in Section 505 of The

Criminal Code6 whereby the Attorney General may
prefer a bili of indictment without a preliminary
inquiry being conducted. This intermediary step
of holding a preliminary inquiry is certainly the
cause of much érgument among civiliéﬁ counsél as
tobdisClosure éf information to fhe defence,
There are other differences between the
._pre—trial.environment'of_military and civil courts,
but most of theﬁ are less significant than those
listed in the preceding parégraphs. Those iisted
should provide the reader with some insigbt into
the militafy coﬁrtkmartial atmosphere prior to

trial, which is the time when most discldsure

6. R.S.C. (1970) c.c-34




48

} problems ocour.

Once the trial has commenced, most of the‘
procedure is similar to that practised in civil
courts, except with respect to'questions'about pre-
liminary hearings. |

It.Should be mentioned'that at'courts
martial-.adjournments are rare. They are usually
_only granted if the defence can conv1nce the Judge
: Advocate that he has had 1nsuff1c1ent time, or is
unable to prepare and present his defence.
Considering the'asSistance and co—operation_the
"defence receives prior to a court martial, requests
for postponement must .be fully substantiated. The
fact that a court martial, once it oommencesb
‘continues virtually_uninterrupted by adjournmente
and postponements to completion, is important for
thebreader to know. Knowledge that requeets for
adjournments are seldom granted unless the defending
officer has arrived too late to adequately prepare
his defence, forces him to conduct his investigation,
obtain'what:information he can from the prOSGCutor,
Aand prepare his case, all in one period of time.k As
a result of this tlme perlod situation and the co-
operatlon of the prosecutor arguments in conrt about
the Crown's failure.to provide relevant information

rarely arise.
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CHAPTER IIT

MILITARY RULES OF EVIDENCE -

. HISTORY AND INTRODUCTION

Description-of Enactments

An-examination of. the footnotes to Chapter'I‘

will show fhat two National Defence:Acts and an

amendmentAin 1959 are discussed and referred to
repeatedly, Tt will also be noted that the

numbering of sections of The Natiohal Defence Act

of 1950 and the Act‘in the Revised Statutes of

Canada (1970) is not the same. Unless it is clear

which~Né£ional Defence Act is being_referfed to,
'cohfusion”could.be caused thrdughout the balance of
this-thesis. vTherefore, whlle the writer will be
following‘tﬁe.normal practice regerding citations

and footnotes, he will descfibe certain enactments
that.afe'continually mentioned fhroughout this'thesis

‘as follows W1thout including the c1tatlon as a footnote.

(a) The National Defence Actl w1ll be called

"The National Defence Act'(l950)”;

(b)- The National Defence Act aﬁendmehtz_which

created the new authority for the

1. S.C. (1950) c.43

2. s.c. (1959) c.5
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establishment-of Military Rules of

Evidence will be called "The Amendment

(1959) "

) : 3 . . :
(c) - The National Defence Act~ in the Revised

Statutes of 1970 will be called "The

- National Defence Act (1970)": and
: ; » 4 :
(d) The Military Rules of Evidence will be

called "The Military Rules of Evidence."

Since the paragraph numbers in The National

Defence Act (1950) and The National Defence Act (1970)
are different, the writer will attempt'to.avoid cross-
referring the two.Acts by section number, but will
rely on quoting a section number applicable-to thé

1950 or 1970 National Defence Act quoted. In all

cases except those described above, the normal
footnotes and citations will:be used.

The Military Rules of Evidence are only

available in most civilian law libraries in the form

of Order in Council P.C. 1959-1027 13 August, 1959,
found in Canada Gazette Volume 93 at 770. Therefore,
. the whole of The Military Rules of Evidence are

included in this thesis as Appendix B. Minor changes

were made to the 1959 Order in Council by

3. R.S.C. (1970) c.N-4

4. Order in Council P.C. 1959-1027 dated 13 August, 1959




Order in Council P.C. 1971-31 lZ'January,-l97l.'
These changes are incorporated in‘the rules at

i Appendix B, and.were mostly of a technical nature

as a result of military integration.

Pursuant to Section 55 of The National

.‘Defehce Act (1970), officers and meh of the

regular and reserve forces, certain civilians

-accdmpanyingvthe torces out of Canada, and certain

-persénsvalreédy_released‘frém the CanédianiArmed
Forces'are subject to the Code'ofiservice

Discipline. Any of these persons tried by Speciél
General Court Martial® would be tried ﬁnder-The
‘Military Rules 6f’Evidence. Throughout this paper,
many references will be made tb "servicemép,"
"military ?ersonnel,“ and "pérsons“ being fried by
court martial. |

if‘feferences tb trial by courts martial were,

in all cases; to include the fact that some persons

subject to the Code of Service Discipline are
civilians and would be tried by Special General Court

Martial; then sentence structure would bé extreme1y

3 awkward and virtually unmanageable. Therefore, persons

- 5. National Defence Act R,SGC.‘(197O) c.N-4 s.155
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subject to the Code of Service Discipline will
generally.be,described as '"servicemen" or "military
"personnel," which will include, as appiicable, ali
other non-military personnel subject to trial by a
military»coﬁrt martial. The reader'should, therefore,
keep in mind that fer those very few civilians

. ectually tfied by a military court martial, The
Military ﬁules of Evidence apply-equelly to them as
they do to military pereonnel.'

Rules of Evidence Applicable
to Courts Martial (1867-1950)

This paragraph is includéd in this>Chapter
siﬁ?ly to proVide.centinuity and to include all
evidence law back to 1867 in one chapter. As stated -
iﬁ Chapter I, under the heading "Canadian Military'
LaW," it wasiexplained fhat the rﬁles of evideﬁce at
a Canadian'court martial prior.to 1950 were the rules
of evidence employed by civilian criminal courts in
England. The complexity of this practice, combined
with the difficulty of determining the law at,eny%
given time because of amendments to Britieh and
>Canadian laﬁ, has already been outlined. It is,
however;bsomewhat surprising that the practice of
using British rules of evidence survived for eighty-

‘threevyears,' Therefore, this heading simply serves
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as an introduction to the changes that occurred in
1950 and 1959r which will be discussed in the balance
of this Chapter.

Rules of Evidence Applicable
to Courts Martial (1950-1959)

The National Defence Act (1950) came into
force on 30:June, 1950; The ruleé.ofAévidence to
be applied at trials by coﬁff martial in Canada were
no longer to be thelEnglish rules éf evidence but
"the same as those froﬁ.time to timebfollbwed in‘
proceedings under the Criminal Code in civil courts
~in the‘province of Canada in‘which the court martial
>waS»held°“§ If the court martial was held out of
Canada, the accused declared his province of Qrdinary
;esidence, and the rules of evidence in prqceediﬁés
' undef the Criminal Code in civil courts in that
province wéfevapplied.7 .This was a major advance
because-it meant that as of 30 June, 1950, Canadian
evidence léw, federal and provincial as_applicable,
would be applied at courfs martial,'except in thé
father rare circumstances when English common léw
wdﬁld Stillvapply. ﬁowever, there were.sﬁill

probléms.

6. Supra fn 1-p.43, s.152(1)

7. Supra fn' 1 p.43, s.152(2)
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‘ DifficultiesﬁEncountered Employihg
the Rules Prior to 1 October, 1959

Most courts martial were, and still'ére held
af military bases, and a large percentage of those:
bases éré far from aﬁy adequate law library. Wheﬁ |
- courts Qére held out of Canada, mainly in Europe, |
| Japan, Koreé, Cyprus or Egypt, no law library a£ all’
was availéble. o

.Evideﬁcé'law research relevant to the case
the militaﬁy lawyer was then preparing for could‘only
bevaécomplished either:

(a)” before the Judge Advocate, proseéutor,

.‘-or defending officer departed for the
base or station at which the court martial
was to be heid; or |

(b) at a well stocked library near the

| iocation of the trial.

From experience, it has been found that while
provincial Law Schools and Law Societies have been
most helpful whehever military legal officers desired
to use.their libraries, the occasions when this could
be done wefebfew and far between.

| Unfortunately, partly because of misplaced
optimism and partly because of the unexpeéted in the
»preparation for trial, military defending officers and

Judge Advocates in particular, oftenAencountéred their
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most difficult legal ‘problems after they are well
‘advanced in their work on the case at the location

of the trial. When this'happénslto a civilian

_ laWyer, for example in Winnipeg, Manifoba,'he has
easy and iﬁmediate access to at least two excellent

- and comprehensive 'law librarieé. Howe§er, a‘military
lawyer in the same predicament was by that timé at'

the‘bése where the court martial was to be held (Qr

was in fact actually in progress), and he had no
access to an& useful legal research facility. 'Conse;
quently, military lawyers had onlybthe legal texts,
cases and statutes they brought»from their own:
librafiés, which were also usually iimited in size
and scope. |

Qccasionally, they would be at a location Whefe
there Was»another-military legal library; but even
then, that libfary was usually very limitéd; Only in

the last four or five years has there been a

significant improvement in the size and scope of law
libraries at'military field offices. However, because
of the very high cost of stocking a library, these

research facilities will understandably remain limited.

The situation overseas was particularly
difficult since Canadian military libraries there were

located only at Soest in Germany and Metz in France
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(now combined at Lahr, Germany), and earlier in
Tokyo, Japan. Again, these libraries were far from
complete. TIndeed, unless the accused stated he was
from Ontario, it was virtually impossible to determine
the law of any other province, since not even the
statutes of all-provinces,are held by regional
military law.iibraries. Military law libraries tend
to stock case books and texts based on Ontario law
énd bractige, along with the étatuﬁes and reports
for the province in which the library is located.

However, while the employment of civilian
-rules of evidence ét courts'martial prior to 1959
was complicated and cumbersoﬁe, it did have one

excellent advantage which flowed from Section 119

(1) (b) of The National Defence Act (1950):
"(1) An act or omissionA ’

(a) that takes place in Canada and
is punishable under Part XII of
this Act, the Criminél Code or
any other Act of the Parliament of
Canada; of

(b) that takes place out of Canada
and Would, if it had taken place
inACanada, be punishable under
Part XII of-this Act, the Criminal

Code or any other Act of the
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Parliament of Canada,
is an offence under this part and every

pefson convicted thereof is liable to suffer

punishment as provided in subsection (2)."

This section’had, and still has today, the effect
of making all offences under every federal statute

an offence under The National Defence Act (1970).

Therefore,laws of evidence, procedure, or

pfactice applicable to civilian criminal courts in
the province where the court martial was being held
could also be employed at that‘cqurt martial, with
the result that the rules of evidence applicable to

a charge under Section 119 of The National Defence

Act (1950) were the same as those employed in a civil

court trying the same federal charge.

Military Rules of
Evidence (1 October, 1959)

As a result of the difficulties discﬁssed in

the preceding three pages, combined with a desire to -
create uniformity of rules of evidence for all courts

martial,vSection 152 of The National Defence Act (1950)

8 _ .
was amended in 1959 authorizing the creation of

uniform rules of evidence. What was in fac¢t created

is the subject of examination in Chapters VI and VII.

8. S.C. (1959) c.5
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A matter about The Military Rules of Evidence
that can appropriately be included here is that
there have only been two amendments to the Rules
since their inception.. The first amendment was in
4 1967,9 and it was needed because of 1ntegrat10n of
jthe forces. In the orlglnal Order -in Council of o
- 1959, the expre551ons “Queen s Regulatlons ‘."the'
serv1ces" and "Chief of Staff” were used to apply
to each.of-the three services, namely, the Royal
Canadian-Navy, the Canadian Army and the Royal
Canadian Air Firce. The amendment in 1967 replaced
the above phrases withv"Queen's Regulations and
Orders," "the Service" and "Chief of the Defence
Staff." These were purely technical amendments.

U The amendment of 1971 was more'substantial.

It affected Articles 39, 41 and 42 of The Military

Rules of Evidence and dealt with the admissibility
of incriminating evidence obtained compulsorily from
va'serviceman overseas, in compliance with a military

regulation similar to Section 233(1) of The Criminal

- Code, whereby a person involved in an automobile

accident is required to provide certain particulars

9. Order in Council P.C. 1967-2255 30 November, 1967

10. Order in'Council.P,C. 1971-31 12 January, 1971
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and render assistance.

'Method of Preparation

Only a very few years after the enactment of

The National Defence Act (1950) whereby the rules of
evidence at‘courts'martial were established to be
those practised in,civil'courts in the province

twhere the‘court martial was held, it had become

_cbvious that'that system Was totally unsatisfactory.

It wae then decided that uniform rules of.eQidence

would be much fairer and more satisfactory.
Accordingly,'in 1952, the Faculty of Law at Dalhousie
University was commissioned to prepare military rules

of evideﬁce. The Faculty of‘Law at Dalhousie University
completed their work in 1957 and forwarded a draft to
the Office of the Judge Advocate General.at Ottawa.

In Ottawa, the draft was studied and amended

until it was in a form satisfactory -to the Judge

Advocate General. Some of the officers who partici-

‘pated in the work in Ottawa were Brigadier W.J.
Lawson, Brigadier-General H.A. McLearn,

Colonel W.M.W. Shaw, and Group Captain J.H. Hollies.

A number of other officers participated at various

times and in various aspects.ll' As an example of the

11. Personal correspondence
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difficulties faced by these officers, it took months
to resolve the problem of what to call the rules.

Indeed, the name finally chosen indicates the

uncertainty felt by these men. The words "code"

and "uniform" are not included.
Possibly they suspected the rules they created

were not uniform because there would be situations not

covered by the rules, in spite of the fact that such

situations would be governed by the rules of evidence
applicable in civil court{in Ottawa. Additionally,
if they were uncertain as to whether they had created
a code of evidence, they seem to have solved their
quandry temporarily in good iawyers' fashion by
evading the problem and not including the word "code"
at all, but still creating the impression that a

code had in fact been established.

Is There Actually a Need to
Codify the Law of Evidence?

This Chapter has reviewed the history of the
rules of evidence at courts martial, along with an
explanation of the method of preparation of the code.

In conclusion, it is helpful to consider whether or

not there is any benefit at all in promulgating a code
of evidence.
A code can be defined as"a body of law

established by the legislative authority of the state,
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and'designed to regulate completely, so far as a
statute may, the subject to which it relates."'?2

The importance of later determining whethér or not

The Military_Rules of Evidence are é code is that
if they are, it would mean that veryulittle of the
common law,.statute law, or case law.existing prior'
to 1 October, 1959, has specific application to

courts'martial._ This certainly is not what has

happenedi‘but there is the possibility that all of

ﬁs have read-énd applied these rules incorrectly.
If one sténds'back'and_looks at the whole of

the law of evidence, there seems to be éomething'

wrong with it when one cbnsiders the leiowing

facfors: |

B (a) dnly in the common law is there a body
of law called the law of evidence;l3

(b)' the hearsay rule contains appfoximately

thirty—seven_major exceptions which are

listed in The Uniform Rules:

12. Bouvier's Law Dictionary (Baldwin's Students
Edition) (1948) 178

13. Murray, R.G., "Evidence: A Fresh Approach -
- The American Uniform Rules of Evidence (1953)"
(1959) 37 C.B.R. 577

14. Uniform Rulés of Evidence 1953, National Conference
of Commissioners on Uniform State Laws, 1155 East:
Sixteenth Street, Chicago 37, Illinois
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(c) Phipson's Law of‘Evidence,l?‘Which seems
'tdvbe the most compiete current work
contains over 7000 precedents, and probably
a skilful lawyer, who had sufficient time
could find a precedent to keep out

A practically the whole of his opponent's
caée; ’

(d) many aspects of the law of evidence, such
as the admissibility of certain.documents,
édmissibility'of confessions ih»some.cases,
and the compellability of the spouse of an
_aqcused by the accused, are not entirely
ciear, even though these matters have been
adjudicated for hundreds of years:

(e) the meaning of the expression '"res gestae"

| is siﬁply not understood even'though it'
is used daily in courts throughout thé.
nation. In 1934, Mr. Justice Ross ofh
Nova Scotia stated about the "res gestae"
rule'”As'for me, I still see it thréUgh a

glass'darkly;“l6

15. - Buzzard, J.H.; Amlat, R.D.; Mitchell, S.:
Phipson's Manual of the Law of Evidence (11lth)

16. R v Wilkinson (1934) 7 M.P.R. 562
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(g)
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judges tend to let most evidence in, with
the possible exception of confessions, "for
what it is worth," often regardless of the
rule of evidence that seems to apply to
that situation: and

thé federal and provincial governments seem
to consider that the rules of evidence are
unrealistically complex and strict, if
applied at administrative tribunals, even

those of an appellate nature.17

Mr. Justice L.P. de Grandpré made some

interesting observations on the present rules of

evidence when he was the President of the Canadian

Bar Association. In an address made by him to the

annual meeting (Maritime Bar Association)

he stated in part:

"Our rules of evidence in criminal matters

are much too complicated; they are geared

to the needs of the underworld; they do not

afford to the ordinary accused and to the

17.

Anti-TInflation Act, 24 Eliz II, 3 December, 1975

Section 31(4) - "The Appeal Tribunal is not
bound by any legal or technical rules of evidence
in conducting a hearing, and all appeals shall be
dealt with by the Tribunal as informally and
expeditiously as circumstances and considerations
of fairness permit."
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inﬁocent citizen any greater protectidn
fhan could.be afforded by other rules much
'simpler and much more efficieht.;.it (the
law of evidence) is so complicatea that
.snly highly specialized lawyers understand
it (and sven that is dsubtful)."lgv.

As a result of observing the>above factors,
and ‘many others, attempts have been made in common
law jurisdictions in the last forty years to do
something about this confusing situation. 1In 1942,

the American Law Institute adopted The Model Code.19

In 1953, The Uniform Rules?? were published. Neither
of these pfoposed sodés were adopted. However, a
Code of Eﬁidence is in force in California.21
Additibnally, other jurisdictions.have by
statute swept away some of the commori law of evidence.
In Manitoba;}proof of foreign law in all Canadian
jurisdictions, all Commonwealth countries and the

United States federal and state jurisdictions can be

18. Canadian Bar Bulletin, May, 1973
19. Model Code of Evidence (1942) - as adopted and
: promulgated by the American Law Institute at
Philadelphia, Pennsylvania, 15 May, 1942
(Philadelphia: American Law Institute 1942)
20, Supra fn 14 p.61

21. 29B West's California Evidence Code (1966)
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22
determined by the court taking judicial notice of it,

In Massachuéetts, the trustworthy verbal and written
evidence of deceased persons is admissible és a |
result df statute law.'23 The.United States goverhment
has made the introduction of‘buéiness documents far ,
more simple than it was under the_commén law rules.24
In.England the admiSSibility‘of oral and writtenl
ev1dence has been made much simpler to place before
the court than it was under the common law by
leglslatlng that if oral or written ev1dence could

be admitted through the originating witness, it can
be admitted in documentary from through someone else.
In Canadé,1we'have gone as far as the Engliéh, but
only with respect to-réchrds,26

All of the above legislative moves are

simplifications of cumbersome rules; but they only

22. The Manitoba Evidence Act ‘R.S.M. (l9i0)'c.E15O
: s.32(1) '

23. Witnesses and Evidence (1959) 40 Mass G.L. (Ann)
24, (1966) 28 U.S.C.A. s.1732

25, The Civil Evidence Act (1968) 16 and 17 EllZ IT
c.64, s.1,2,3,4

26. The Canada Evidence Act, R.S.C. (1970) c.ElO,
s.30(1)
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cover vefy limited aspects of the law of evidence.

A Code would no doubt be more definitive and’even

if it was not all perfectly clear, it would allow

‘the courts to start over again in interpreting the

law. of evidence. The present maize of case law is

so large, so negative in many ways, and often so

contradictory that it is almost incomprehensible.

Professor Morton of Osgoode Hall argued in 1960

27

that a'code was unnecessary because the judgeé seemed

to understand the law of evidence, and were

interpreting it to adjust to the times and circum-

stances. The argument of retéining the present very

" confusing and difficult law of evidence simply

because some people appéar to understand it, is a

littie weak.

Act28

It is interesting that The Law Reform Commission

made no provision for the Commission. to prepare

a code of evidence, but the Commission did Lo anyway.

"The statﬁtory authority provided in part as follows:

- "The objects of the Commission are to study

and . keep under review on a continuing and

27.

28.

29.

Morton, J.D., "Do We Need a Code of Evidence?"
(1960). 38 C.B.R. 35

R.S.C. (1970) 1lst Supp c.23

Canada: Law Reform Commission Report: Possible

Areas of Study (Ottawa: The Queen's Printer 1972)
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- systematic basis the statutes and other
laws comprising the laWs of Canada with
a view to making recommendations for
their imbrovement, médérnizatianand
réform...”30

A study of the Commission's rules of evidence will

show that they lean towards The Uniform Code.. When

the Commission disseminated itsvfirst draft of the
code, the reaction was violent indeed, and the
members were subject to‘considerable written abuse.
Correqundence from across the country showed
that many lawyers and judges just simply‘did‘not
undefstand_the present rules of evidence. A group
of Manitoba judges were apparéntly the most
reasonable’in their comments and displayed a
willingness to deal directly with the need for
change. | |

The Law Reform Cbmmissipn Wofking'Paper on
the rules is thifty—seven pages long, contains
eighty-nine rules, and they are intended'to be
exhaustivé. Regafding matters not providéd for,
SectiOn 4 states:

"If a matter of evidence is not provided

30. Supra fn 27 p.66

31. Personal correspondence
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for by this Code, the principles of
: cdmmon‘law as they may be interpreted

in the light of reason and experience

shall gox}ern.”32

" Thus, the intent appears to be to cease the

use of case law, except to thevdegree necessary to
determine the rules applicable Whén not pfovided 5
'fofvin the code. This very situation is thé one
that causés serious difficulties in: The Miliﬁary
Rules of Evidence, as will be discussed in Chapter
VII,.

However, é section dealing with CaSes not
provided~for.probably'cfeates the greatest weakness
in any argument to establish-.a code of evidence.

The whole body of law is so vast and deeply inter-
related to bfher areas of law, that it is almost
impossibleito write a code of sufficient brevity

and clarity to be acceptable to common law lawyers.
A code for civilian criminal courts would ho déubt
be handled much like thé judges of the Cdﬁrt Martial
Appeal Court handle The Military Rules of Evidénce.

That is, there is a continuous drift back to case

32. Supra fn 43 p.35. The final published Report
on Evidence still contains eighty-nine rules.
Section 4 of the Working Paper is Section 3 of
the final report. :
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law, precedents, and the common law. The Court
Martial Appeal Court does not seem to have dealt
with any particular'rule except possibly with

' 33 .
Article 53(c). But, this may well be caused by

the manner in which Crown counsel submitted their
arguments;'that is, they too, may be arguing case

~law and not the relevant Article of The Military

" Rules of Evidence.

As will be noted from the quotation on the
title page of this thesis, the writer is not necessarily
supporting codes of evidence. Indeed, probably
- the main weakness of codes is that people expect

too much of them. Codifications such as The

Napoleonic Code in Francé, The Bugerliches

" Gesetzbuch in Germany, and The Burgerliijk Wetboek

in Holland, to name a few, are in constant need

of revision. The Napoleonic Code has recently

undérgone major reviéions. Furthermore, these
éodes are‘not necessarily ény clearer than law in
Qcommon law countries.

Another imagined benefit of a code is that it

brings clear and understandable law to the people.

33. Zeisman v.The Queen (1966) 3 C.M,A.R. 17
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This has always failed, beginning with Justinianfs
Code which 51mply shifted knowledge of the law
from one group to another.34
Statutes that clarify, simplify or‘change
the law of evidonce, ére noticodes, and arensimply'
law superimposed on the law that was there béfore.35
. In some oéses, these statutes specifically wipe
out existing law, but normally they do not. The
use of statutesgto hopefully improve and clarify.
law is:useful,'but it is a patchwork.
Codes(_on the other hand, are'extremely
‘useful in changing law,_co-ordinéting different
regional law, and organizing the law of evidence,
or any other law, into a manageable system.
Causing confusion, however, between codeé and

statutes are statutes such as The Criminal Code of

Canada, which does not even make the préténoe now
“of being a code,galthough it is still called one..

On balance, then, from a military point'of
view,'a code of evidence is attractive.: Firstly,

it creates the same rules of evidence for all

34. Hahlo, H. R.; Gower L.C.B., "Here Lies the Common
Law: Rest in Peace (1967)" 30 Modern L.R. 245

"35. Robinson v Canadian Pac1f1c Railway Co.[:89€]
A.C. 481 at 487
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‘servicemen, regardleés of where the court marfial
is held. ‘Sécondly, it avoids the need to select
 the,laW of 6ne province as the law of evidence |
that-Will’apply, éven though the differences in
the provinciél.law are more apparent than real,-
and ofteﬁ apply mostly to procedure. "Finally, a
code andvifs supporting source material is small
enoﬁgh in physical size that a military lawyer, no
matter where-the court mértiai takes place, céﬁ
carry.enough material to adequately apply the
rules of eﬁidenéé for either the benefit of the

Crown or the aécused, as applicable.
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PART TWO
SCOPE OF THE MILITARY
RULES OF EVIDENCE

CHAPTER IV

WORDS AND PHRASES

Introduction

Many of the words and phrases employed
continually.in evidence law are somewhat unclear
in meaning. Additionally, confusion arises when
some judges, lawyers and writers use some of these
words and phrases almost interchangeably. For
example, what is the meaning of "evidence," "law
of evidence," "rules of evidence," and "procedure"
to list only a few.

An incredible amount of time and paper has
been consumed writing about these points, and
surprisingly enough, there is still not complete
consensus as to the meaning of these words and

1
phrases. The works of Thayer, Wigmore,2 and

1. Thayer, J.B., Part of his works were published
originally in the Harvard Law Review. See
(1889-90) 3 Harvard L.R. 285,

(1890-91) 4 Harvard L.R. 45,

(1891-92) 5 Harvard L.R. 45,

(1892-93) 6 Harvard L.R. 325, 418

(1898-99) 12 Harvard L.R. 71

These are examples of the quantity alone of some
of the writings of one man.

2. Wigmore, J.H., A Treatise on the Anglo American
System of Evidence 1in Trials at Common Law (vVols 1

to X) (3rd Ed) (Boston: Little, Brown & Company,
1940)
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. ) ] . . 3 N
The Canadian Abridgement™ are only a few examples

of the'huge amount of writing available. In light
of all that has already been written,'it may be

somewhat presumptuous to even discuss the meaning

 of the words and phrases mentioned earlier.
_ However the following attempts at defining these
express1ons are 31mply intended to be a gulde

both for the wrlter ‘and the reader ‘SO that at

least for the purposes 0f this paper, these words

and phrases will have a consistent meaning.

Evidence

| . This word is often used almost interchangeably
with the phrase "Law of Evidence,f thus'creating

some confusion'in the mind of this student, at least.
There are wahy examples. One can be fouhd in the

. Judgement of Hughes, J.A., in the New Brunswick Court.
of Appeal where.he stated in part at page 232

"Evidence has been defined as part of procedure

which.;,”4’ahd.again in a Forward to A Symposium

on Evidence, Chief Justice Orie L. Phillips-of the -

3. Rlddell W. R., Editor - The Canadian Abridgement
(Vols 1 to 35) - (See VoI 18) (Toronto: Burroughs &
Company (Eastern) Ltd, 1935)

4. Regina v Murphy, ex Parte Belisle and Moreau
-(1968) 4 C.C.C. 229 at 232
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United States Court of Appeal, Tenth Circnit,
stated in,part, ”The term "Evidence" imports the
means.by which an'elleged matter of fact, the
truth of which is submitted to investigatibn, is
'estabiished or disproved D Te is suggested with
respect that both of these learned gentlemen were
referring to "Law of Evidence," and not "EVidence,”
although the statement by Chief Justice Phillips
‘could apply to either expressien. |
. One good and.succinct definition of "evidence"

'is "Any species of proef,'or probatiﬁe'metter,
legally presented at the trial of an issne-by the
act of the parties and through the'medium of
witnesses, 'reeords docnments concrete objects
etc., for the purpose of 1nduc1ng bellef in the
mlnds of the court or jury as to this contention.“6

Evidence appears.to'consist of the relevant

infbrmation7 legally presented to the ceurt'in one

5. (1951-52) Vanderbelt L. R., Vol 5, 275

6. Black, H.C., Blacks Law chtlonary, 4th Ed.
- - 656 (St Paul: West Publishing Co. 1968)

7. The word 1nformatlon”1n law has many connotations,
such as being an accusation or complaint of a
criminal offence against a person. Howeéver, the
ordinary meaning of the word is intended in this
paper. See Webster Third New International :
Dictionary, 1965, at 1160 where it is defined as
"communication or receptlon of knowledge or
1ntelllgence."
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or all of the forms describedfabove. However,
while the word "information" may be considered
too loose to define evidence- it is a word of
modern usage and it is not that 1naccurate when
one con51ders the follow1ng statement - ”The

subjects of dispute between parties are particular

N : 8
propositions of fact." Montrose's subm1551on is’

a good one .in that courts do not often llsten to
“facts " but listen malnly to "prOpos1tlons of
factf The exXpression "propos1tlon of fact"
would fali'into a definition of "information."
Evidence is also defined in The Miiitary
Rules of Ev1dence as meaning "anything that has a
s1gn1f1cant rational tendency to make something
-manlfest. 9 While this definition may be
technically oofrect, it is considered to be too
vague and general to be useful, ortfor that matter
Veiy understandable. |
.Thefefore, for the purpose ofvthisithesis,
‘reference-to‘the word ﬂevidence” will meanvrelevant

~information (propositions of fact) legally pfesented

8. Montrose, J.L., "Basic Concepts of the Law of
Evidence" - (1954) 70 L. Q.R. 527 at 534

9. Military Rules of Evidence, Article 2(j)
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to a court in oral, written or real form, and .
1nclud1ng jud1c1al notice, but will not include

10 -
1nferences presumptlons, or arguments and

_pleadlngs.

: Law of Ev1dence

Lord Dunedln prov1ded an excellent ;and still

-valid definition of the law of ev1dence in 1918

when he statéd "My Lords, the law of evidence in
'criminai ceses is nothing more ‘than a setvof
practlcal rules which experience has shown to be
best fltted to elicit the truth as to gullt .
'w1thout cau51ng undue prejudice to the. prlsoner wll
The law of evidence does not regulate the process
of reasonlng and‘argument.12 Further, there seems
to be.a'difference in' the law of procedurebsnd the

“law of evidence. "Procedure" will be discussed

later, but suffice it to say for now that the law

of procedure‘and the law o0f evidence are separate,

'10. McWilliams, P.K. - Canadian Criminal Evidence, 38
(Agincourt: Canada Law Book Co., 1974) - the
author mentions "presumptive evidence" which he
describes as employing a relation between the facts
and the inference. The writer has no intention of
using this term as it is almost 1mposs1ble to use
with clarlty.

il. Thompson v The Klng, ii9lé] A.C. 221 at 226

12. SuEra fn 2 p.72, See Vol 1, at 5
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although the law ofbevidence‘may well be a branch

of the law of procedure.13

‘Rules cf Evidence

The,writer is somewhat bemused as to what
the expression "rules of evidence” really means,
and how. firm and permanenc they really are.  Lord
Dunedin said that the law cf evidence was nothing
more than a set of practiCal,rules.14 That may well
be, but aﬁe they a "set" and are they all pfactical,
particulerly‘in a 1976 environment? In the first
place, no "set" appears to exist in Canada (except
The Militarleules of Evidence) although the rules
of evidence have been codified in some other
Jurlsdlctlons. Secondly, some rules do not seem
all that practical, particularly when one remembers‘
that some rules were established'in a bygone era for
crimes or circumstances that no longef exist.
of course, the principle behind the»rﬁle ie usually
the goverhing'factor as to whether the rule is

practical or even applicable in a particular case.

13. Phipson, S.L., Phipson's Manual of the Law of
Ev1dence (9th ed) 2 (Elliot, D.W., Editor)
(London' Sweet & Maxwell, 1966)

14, Supra fn 11 p.76

15. Toms v Whitby (1875) 37 U.C.Q.B. 100
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Consequently, the business of actually sitting down
and writing a "set" (or consolidation) of "rules of
evidence" appears to be an extremely difficult task
if the work is to be at all definitive, because it
is so difficult to determine when all of the "rules
of evidence" have been included.

Some judges, lawyers and writers view these
"rules" with considerable awe as apparently
constitutihg the accumulated wisdom of the ages.

The writer has gained the impression from some cases
and texts that often less attention is paid to
ordinary common sense in matters of admissibility
than to exhaustive examinations of case law to
determine the exact legal situation in a multitude
of different circumstances.

This attitude is best described by Johnston, J.
ih 1865 as follows: "The rules of evidence, which
have been sanctioned by the wisest and best judges,
and ratified by the experience of ages, as the safest
guide in the investigation of criminal accusations
in British courts of justice, are not subtle
refinements, barren technicalities, or arbitrary
enactments: %hey are deductions drawn from a deep
insight into human nature, and being founded on

a close observation of the ordinary
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current of human action under the influence of the
motives, passions, interests and_affectionsvwhich
sway men..."16
At the oppos1te end of the pole is Edward W

Clearyl7 who ~stated "...the rules of evldence largely
.have beenvconstructed out of,anecdotes‘and unsystematicv
observation plus what hopefully passes for reason
but could ‘more honestly be labelled conjecture about
“human behav1our. In the main, the jurlStS have been
over—awed by the powers of their ownh. mlnds. Yet the
human bra1n weighs only about three pounds, and too_
:-much_ought not to be expected of it‘."'18 |

| Nelther quotation about the rules is
particularly:easy to support,.but-probably the
truth about their inception, evolution, and
practioability lies.somewhere ln between. From
experience, it is'fairly clear that even if the rules
are often hard to understand, let alone'find they

are, for the most part, sensible and practical. methodS'

for controlllng the 1ntroductlon of ev1dence in court.

16. Queen v Dowsey, Douglas and Lambruert (1865)
6 Nova Scotia R. 93 at 113 '

17. Professor of Law, University of Illinois
18. Cleary, E.M, "Evidence as a Problem in

Communications" (1951~ 52) 5 Vanderbllt L. R
277 at 279
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. When examining The Military Rules of Evidence,
(1nclud1ng those Wthh dlffer from c1v1llan.rules of
evidence), the wrlter,ls under no illusion that -
,ithese rules are anywhere elose to being perfect; bat
they do represent an excellent and obv1ously workable
~code so-far as they go.

The dlfflculty appears to be that a_”rule“
is always evolving and 1$ not static for very long
unless it is incorporated into a statute. .Thus, a
rule that was sensible in 1931 may hot be sensible
.today and will be "bent" or changed by a court.
However when the rules have been COdlfled with
effect from a certain time, the process of
evolution may continue, but alwaysbwithin the confines
of the words of the rule. This is so because of the
canons of construction, which the writer. agrees are
‘sensible, that are’ employed in the 1nterpretat10n of
statutes and codes.

Rules.of evidence are a combination of Statute
Law rules and Common Law Rules.19 While common law

20

rules of evidence can be "bent" if the underlying

reason for the rule does not fit the circumstance

19. American Casualty Co, v Horton (1941) 152
S.W.R. (2d4), 395 at 398

20. Doe D. Murphy v Mulholland (1846-48) 2 U.C.Q.B.
(0.S.) 115 at 119
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| )
before the court it is quite dlfflcult to

”bend“ a statutory rule of evidence. The alterna-
tive in thlS latter case appears to be to refuse to
_apply the rule at all if the circumstances before'
the- court are not in harmony with its underlylng
-pr1nc1ple ‘Thus, when a court says that a certain
codified rule is not applicable the lawyer who trled
to use that rule is often at a loss as to what law_'
then.applles., Usually, it is not qulte as 51mple as
‘merely saylng that the crlmlnal law that was in force
“in a prov1nce 1mmed1ately before the flrSt day of
'vAprll 1955 contlnues in force unless altered by
Parl1ament .22 | |
Therefore for the purpose of this thesis,

the rules of ev1dence will be con81dered +to be all
common law and statutory rules of ev1dence appllcable
in a c1V1llan court of ordlnary criminal jurlsdlctlon
or at a military court martial. Later on’in this"
_paper the writer W1ll attempt to deal w1th “the
‘question of whether The Military Rules of Ev1dence.
need be con51stent with the rules of eviderice employed-

-1n c1v111an criminal courts in Canada and whether or

2l. Caldwell v Kinsman (1853— 55) 2 Nova Scotla
Reports 398 at 405

22, Crlmlnal Code - R.S.C. (1970) c.C-34 s.7(2)
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‘not they constitute a code.

. Procedure

| - The question as to whether some matter is a
rﬁle of procedure or a rule 6f eQidence is often
iﬁportant, particularly from a constitutional point
of view,?3'butvwheh the question is discussed in a
federalvcourt and thé_problem involves tWo federal
enéctmehts Wifh different “procedurés,” the writer'
has alwéys had difficulty in deterﬁinihg the
cdnéequencés that flow when the matter is de£ermined
to be»either a rule of evidence or a procedural
matfer;

Judge Advocates or Presidenfs at.coufts
martial havé made such.rUIings, and apparently, if
the item‘under examination is not a rule of procedure;
the provisions (if any) of The Miiitary.RUleS'of
Evidence must be applied because of Article 3 thereof.
Conversely, if the matter under review is détermihed
to be a rule of procedure, the law prescribed in the
federal enactment other than The‘Military Rules of
Evidence could be applied., This situation is some-

what unSatisfactory. The question of conflict in

23. Supra fn 4 p.73
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federal statutes will be discussed later.
What is a rule of procedure? PhipsOn24
describes it as follows: "Adjective law is divided

into two main heads: procedure and evidence;

Procedure is the part of adjective law that deals

:w1th the initiation of proceedings in the appropriate

court, the ascertalnlng of the precise. nature of the
dlspute between the parties and the due and regular

conduct~of the proceedings.  Inasmuch as 1t is

'usually in the course of such proceedings that

- evidence is required, there is a real sense in

which the law of evidence may be regarded as a branch
of the law of procedure but it is more convenlent
to divide them and treat them as separate branches

of adJectlve law.™

25

P.K. McWilliams, in his index at 693 seems

pto imply-procedure.to be the formal and physical
‘steps taken prior to and during a trial. An excellent

' descrlptlon (and one that the writer understands) of

the dlfference between a rule of procedure and a rule

of ev1dence is as follows.

"The nece551ty for serving notice to

24, Supra fn 13 p.77

25. Supra fn 10 p.76
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prbduée docuﬁents as a pre—requisite
for the introduction of secondary
evidence may be regarded as a rule of
'evidencé,:but the manner of serving
sﬁch notice is undoubtedly subjéct»to
-rule of c_éurt.”26 |
.Thé Municipal Court in which this case was heard
,Was empowered to enacf rules of praCfice and pro-
Cedufe and therefore the expression “rUle of cdurt".
can be read as "rule of prodedure,"
| Again, procedure has been ekplained as
"that Whiéh regulates the formal steps in an.action
or other judicial proceedings: thé.course 6f 
procedures in éourt; the form, maﬁner, and order
in which proceedings have been and are accustomed
to be held."27
The judges and writers seem to agfeeithat the
rules of procedure are not substantive law, bﬁt-are
in reality administrative and policy rules goverﬁing
the physical means by which charées, suits and
“evidence are brought before the court. Thé question

of whether the evidence is accepted by the court,

26. Schratt v Accurate Instrument Co. Inc. (1942)
20 N.E.R. (2d) 823 '

27. Mahoning Valléy Ry Co. v Santoro (1915) 112
| N.E.R. 190,191 -
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even after all the "procedure" has been followed
'is a question of the law of evidence, at least as

the wiiter understands it, and he will endeavour

to maintain this distinction throughout this thesis.

Comments
'The above discussion of the meaﬁing of four

wbrds and phrases is important, as the writer feels

that any study of the law of evidence is certain to
be at~léaét partially unsuccessful . unless the |
student or writer has a clear understanding of the
differéncé in,the meaning of these words and. phrases.
Often difficulty is caused by writérs.and judges
mis-using these ekpressions, or in fact using'them
incorrectly, and if the student is not cleaf iﬁ his
own mind as to their meaning, he can easily be

‘confused.
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CHAPTER V

SECTIONS 12(1) AND 158(1) OF

THE NATIONAIL DEFENCE ACT

Introduction

Before discussing the scope of Section 158(1)

of The National Defence Act (1970)l which provides

for the publication of The Military Rules_of
Evidence,.the.writer considers he should mention
briefly the Federal Government's authority to
establish.éourts martial and a Court Martial Appeal

Court.

Constitutionality of Courts Martial

The British North America Act2 contains two

1. R.s.c.-(197o) c.N-4

2. (1867) 30 and 31 Vict. c.3 - While it is irrelevant
. and probably well known to scholars, it is

interesting to note the statutes which were assented
to on 29 March, 1867, on the same day as our
Constitution came into existence. Five statutes,
including our Constitution were assented to, and the
other four were: (1) an act for removing doubts as
to the validity of certain marriages between British
subjects at Odessa; " (2) an act to supply #£369,118
to the Service of the Year ending 31 March, 1867;
(3) an act to repeal dog licences; and  (4) the
Metropolitan Poor Act. Our Constitution was there-
fore assented to along with other legislation dealing
with confused people, poor people and animals.
Considering the subject of the five statutes placed
before Queen Victoria as a result of whatever system
caused all five to appear the same ‘day, no doubt can
be left in the reader's mind as to the importance
placed on the Canadian Constitution at that time, at
least by the British Monarch and Government.
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authorities to suppor£ the right of the Federal
‘Government to establish military courts. Firstly,
Section 101 étates as follows: "The Parliament of
Canada may, notwithstanding anything in this Act,
from Time to Time provide for the Constitution,
Maintenance, and Organization of a General Court

of Appeal for Canada, and for the Establishment of
any additional courts for the better administration
of the laws of Canada." Additionally, and more
specifically, Section 91(7) of the same Act provides
that the Federal Government has exclusive juris-
diction in matters of "Militia, Military and Naval
Service and. Defence." Therefore,-there,is}authority
to establiéh military forces, and to establish

courts. However, does The British North America

Act authorize the establishment of courts martial
for the purpose of hearing military offehces?

A leading case on Section 101 of The British

North America Act is Reference re Privy Council
-3 X g .
Appeals. This was a reference. to the Supreme Court

of Canada to determine whether the Federal Parliament

had authority to amend The Supreme Court Act4 to

3." [1940]1 p.1.R. 289

4. R.S.C. (1927) c.35
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prohibit appeals to the Privy Counéil, and make the
Supreme Court the final court of appeal in criminal
and'civil matters in Canada.

» In his judgement, Sir Lyman P. buff, C.J.cC.
decided fhat Parliament had such authorityvénd that

the amendment to The Supreme Court Act was intra

vires the Parliament of Canada. The decision was:
partly based on the fact that the rules of construction
were such that if a matter did not fall within pro-

vincial jurisdiction pursuant to Section 92 of The

British North America Act, "then it must fall within

the legislative competence of the Dominion Parliament.”
While this decision dealt only with the power'
' to establish a general court of éppeal, the'reasoning

applied to construction of The British North America

Act to establish the Supreme Court would also apply
to the phrase in Section 101 "...of any additional
courts for the better administration of the laws of

Canada." It was held in Re Board of Commerce Act,

1919; and Combines and Fair Prices Act, 1919, that

"additional courts" may be established by Parliament

pursuant to Section 101 of The British North America

Act provided their jurisdiction does not trench upon
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provincial rights.5

Another factor is that4these military courts
‘are for the'purpose of maintaining peace,. order and
good government in the Canadian Forces. The expression
"peace, prdér and good government" is discussed in

the Privy Council Reference in the context of peaée,

order and good government in the federal domain, and
military courts martial are clearly in the federal
domain and deal only with federal law. For example,

Section 120(1)(a) of The National Defence Act (1970)

makes all offences under any federal act an offence

under The National Defence Act (1970) and nowhere in

thé Act is there any attempt to make provincial
offences chargeable under the Act.

Therefore, since national defence is a
federal responsibility, the establishment of military
courts martial and appeal:courts to administer the
law of the Armed‘Forces seems clearly to be intra
'vires-the_Federal‘Parliament.
Additionally, other courts, such as the

. 6 ' _
Federal Court, which is not a final court of appeal,

5. [1922]1 a.c. 191

6. R.S.C. (1970) (2d Supp) c.10
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have been established under the authority of Section

101 of The British North America Act. Thus, there
seems to be a sound constitutional basis for  the

establishment of military courts martial.

Constitutionality of Evidence Law
in The National Defence Act (1970)

Courts martiél deal with criminal matters and
are thus criminal proceedings. A criminal proceeding
has been defined as "A proceeding in Court in the
prosecution of a person charged or to be charged with
the commission of a crime, contemplating the conviction
and punishment of the person charged or to be
charged.”7 There are other equally accurate
definitions which all relate either to ﬁa cfime“ ér

"a violation of criminal law." Sections 63 to 121

of The National Defence Act (1970) are all offence

sections that constitute crimes, many of which are

offences fhat do not exist under civilian law.

Therefore, there is a need for rules of evidence of
' some typé, because there are no civilian rules that

- stricfly'apply to some of these offencés;

It seems reasonable to conclude that

Parliament can establish "law of evidence" in criminal

7. Ballentines Law Dictionary (3rd) 291
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matters at courts martial by reason of Section 91(27)

of The British North America Act. Tt is clearly

quite proper for Parliament to authorize the use of
rules of evidence employed in civil courts at courts
martial becauée these rules apply to criminal
proceedingé.and fall within Section 91(27) of The

British North America Act.

Additionally, it is equally proper'for
Parliament to establish an? other rules as rules of
~evidence at‘éourts martial. The important factor
being that Parliament is not limited in establishing
rules of-evidence-for civil or military courts to
fhose rules that exist at any certéin point in time.
-_Pafliament appears to have the authority tobcreate
whatever rules of evidence it wishes to, so long as
it does so iﬁ the federal domain. Whether or not
there are any restrictions on the rules that can be
estéblisﬁed will be examined later in this Chapter.
Howe&er, before doing so, a few paragraphs are
- included Sh@wing examples of legislation iﬁ other
federal statutes relating to ruleé of evidence.

Other Statutes Legislating Law of
Evidence in Criminal Matters

. 8
The Royal Canadian Mounted Police Act

8. R.S.C. (1970) c.R-9
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provides in Section 34(6) that the rules of
evidence at a trial authorized by that Act will be
the same as those followed in proceedings under The

Criminal Code in the province where the trial is

held. The North West Mounted Police Act9 legislated
rules of evidence in Sections 10 and 24(2) when a
member served with the Militia, or when charged with.
desertion, Additionally, earlier military
legislatioh, as discussed in Chapter III of this
thesis, legislated rules of evidence to be applied
at courts martial. There seems to have been no
question ovef the years that the Royal Canadian
Mounted Police and the Armed Forces had and have the
authorlty to leglslate rules of evidence for their
courts and tribunals.

It therefore follows that although the present

.Section 158(1) of The National Defence Act (1970) is

somewhat unusual federal leglslatlon regardlng rules
of ev1dence for courts other than c1v111an courts of
ordlnary-crlmlnal jurisdiction is neither unusual nor

new,

From the foregoing, it is submitted that there

9. R.S.C. (1886) c.45 -
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is little'doubt that the Federal Government has

the authority to make rules of evidence applicable
to criminal matters, both for civilian and military
courts. The best example of the employment of this

authority in the civil domain is The Canada Evidence
10

" Act

Sections 12(1) and 158(1) Quoted

The question to be examined now is the scope

of the authority given in The National Defence Act

(1970) to the Governor in Council to make regulations
respecting the rules of evidence. For easier

reference when reading this Chapter, the two

pertinent seétions of The National Defence Act (1970)
are quoted hereunder:

Section 12(1)

. "The Governor in Council may make
regulations not inconsistent with this
Act, for the organization, training,
-aiscipline, efficiency, adminiétration
and goéd government of the Canadian
- Forces and generally for carrying the

purposes of this Act into effect.”

10. R.S.C. (1970) c.E-10
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Section 158(1)

"Subject to this Act, the rules of

evidence at a trial by court martial

shall be such . as are established by

regulations made by the Governor in

Council."

quvthe reader's assistance, a copy of the

whole of The Military Rules of Evidence are attached
to this ﬁaper as Appendix B. Since these Rules are
generally only available to civilians in the form
éf the Order in Council, the writer considered it
would be next to impossible for the reader to view
these Rules as a Whole while reading this paper,
unless a copy of them was readily available;

Section 12(1) - A General Provision
for Making Regulations

Section 12(1) of The National Defence Act

(1970) is a generalvauthority to make regulations
covering all aspects of the operation and government
of the Canadian Forces. The wording of the section
is virtuélly identical to Séction 42 of The Naval

. 11 v
Services Act and Section 139 of The Militia Act.12

1. R.s.C. (1927) c.139

12. R.S.C. (1927) c.132
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13
Going back to the first Militia Act, Section 96

provided for a somewhat wider authority in that

the section provided that "the Governor in Council

may make regulations relating to anything necessary

to be done for the carrying into effect of this

Act..."

A very modern comparison with Section 12(1)

is Section 21(1) of The Royal Canadian Mounted

14
Police Act. The two sections are identical except

that The Royal Canadian.Mounted Police Act section

does not contain the words "not inconsistent with

this Act." However, this expression has litfle
meaning in.léw when included in a section of this
nature because subordinate legislation must, in any
event, remain within the parameters of the authorizing
Stétute.15

It is doubted that the present Militafy Rules

of Evidence would have been valid, had théy been

established solely under the authority of Section 12(1).
The phrasé'"for carrying the purposes and provisions

of this Act into effect" might appear at first

13. S.C. (1868) c.40
14. Supra fn 8 p.91

15. E.A. Driedger - The Construction of Statutes
(Toronto: Butterworth & Co. (Canada) Ltd., (1974)
200 and 306
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glancerto provide a very wide regulation-making
authority, but such is not the case. The authority
‘provided in Section 12(1) seems to be limited to
ﬁaking regulations of a procedural and administrative
nature,16 and while a fairly wide interpretation can
be given to this authority, it should not be used to
impose penalties or affect rights..17

Section 12(1), as presently worded, is
identical to Section 13(1) of the origiﬁal National
18 '

Defence Act™" of 1950. At that time, the rules of

evidence at a court martial were stated in

Section 152(;) to be the rules of evidence applicable
in the province where the court martial was held.
However, Section 152(4) specifically stated that "a
court martial, wherever held, shall not as fespects
the conduct of its proceedings or the recebtion or
rejeefion of evidence or as respects any other matter
or>thing, be subject to any Act, law or regulations
hot in force in Canada." This pro&ision was not

included in the amendment to Section 152 of

16. Ibid at 306

17.- M.M. Hoyt, Bill Drafting Manual (Fredericton:
The Queen's Printer for the Province of New
Brunswick, 1966) 90

18. s.C. (1950) c.43




97

9
The National Defence Actl in 1959, which section

is now Section 158 of The National Defence Act

(1970). This omission in the amendment of 1959
will be discussed_more fully in the paragraphs
dealing with Section 158(1).

However, it seems that the inclusion of
sub-paragraph (4) in Section 152 in 1950 would
suggest that Section 13 (now Section 12(1’) was
not intended to be used to create new law in the
field of evidence. Section 152(4) was a special
rather than general section of the Act and it
mentioned regulations. Clearly, Section 13, a
general section,.would have been subject to
-Section 152(4), a épecial sectién. The normal
rule of construction is that the general yields
té the spécial. Therefore, even if the o01ld

Sectlon 13 of The National Defence Act (1950)

could have been 1nterpreted SO as to allow new law
for courts martial to be established, Section 152(4)
specifically prohibited this in the field of'evidence.

, 20
In The City of Ottawa v The Town of Eastview,

‘Rinfrit J. stated: ""The principle, is, therefore,

19. s.C. (1959) c.5

20. [1941)s.C.R. 448 at 462
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that where there are provisions in a speciél Act
and in a general Act on the same subject which are
inconsistent, if the special Act gives a complete'
rule on the subject, the expressionvof the rule
acts as an exception of the subject matter of the
rule from the general Act." This decision of the
Supreme Court of Canada deals with two statutes, one
being general and one being special, but it is
submitted that the same rule of construction would
apply to a general and special section of the same
Act.

This»proposition is further supported by
the.provision of The Royal Canadian Mounted Police

act.”! section 21(1) of that Act is the general

regulation-making authority, and, as mentioned
already, is virtually identical to Section 12(1)

of The National Defence Act (1970). Section 34(6)

of The Royal Canadian Mounted Police Act provides

that "the rules of evidence at a trial under this
part shall be the same as those followed in

proceedings under the Criminal Code..." In that

statute, no effort is made to create by regulation

rules of evidence which are different to those that

21. Supra fn 8 p.91
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exist in civilian criminal courts, presumably
because under the wording of Section 21(1) of

The Royal Canadian Mounted Police Act no such

authority existé, and there is no other section
of the Act which could be used to maké additional
orunéw rules of evidence.

Under the rules of construction of Statutes,
the general yields to the special or particular.
Section 12(15, a general section, yields to

Section 158(1), a special or particular section.

Therefore, Section 12(1) of The National Defence

Act (1970) is the section that creates authority

for the establishment of all Governor in Council
regulations except those relating to rules of
evidence.

Section 158(1) - A Special Provision
for Making Regulations

Section 158(1) of The National Defence Act
(1970)22 is so short and indeed so generai with
respect to conditions imposed, that it can easily be
passed over without being given a proper and thorough
study. However, considering the rather vdluminous

regulations made under this section,namely The

22. Quoted in full at p.%4




Military Rules of Evidence, it is considered
necessary, before actually examining The Military

Rules of Evidence, to determine the scope and

intention of this section.

‘To begin~with,vthe wording of this section
is not detailed or specific and, in fact, is some-
what impfecise because the phrase '"rules of evidence"
is neither defined nor limited. The meaning of the

phrase "rules of evidence" was discussed in Chapter IV

of this thesis explicitly because the phrase is not

defined in The National Defence Act (1970) and is
often used improperly or in a rather vague and inexact
manner.

It may be that in dealing with the words in
Section-158(l), "the vaguer they are, the more
imprecise they are, the greater the delegy:;xtion.“.23
Section 158(1) is the only section that deals with

the establishment of rules of evidence by regulation.

‘Furthermore, it was enacted nine year524-after The

National Defence Act (1950) came into force.

Therefore, while the wording is somewhat imprecise,

it is quite clear that it deals with two specific

23. Charles P. Curtiss —.A Theory of Legislative
Interpretation - (an excerpt contained in
(1957) C.B.R. p. 528)

24, Supra fn 19 p.97
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matters, namely:
(a). the establishment of regulations.and
(b) the creation of rules of evidence.
This section could not be used to make regulations
for any purpose other than the éreation of rules of
evidence. _Régulations on other subjects must be
established pursuant to Section 12(1)'of'223

National Defence Act (1970).

The question, therefore, in this Chapter is
to attempt to assess what Parliament intended when

it repealed the old Section 152(1) of The National

Defence Act (1950) and enacted what is now Section

158(1). vIn order to come to some conclusions on
this question, the writer now proposes té examine
some of thé.words in Section 158(1), including the
implication of these words, and will comment briéfly
oniother federal statutes that appear to apply to
Section 158(1). |

(i) "Subject to this Act"

To determine the meaning of a section in a
statute, one must examine the ordinary and usual

meaning of the words used,25 and examine all the

25. Victoria City v Bishop of Vancouver Island
[1921]2 A.C. 384 at 287
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surrounding circumstances including the statute
itself as a whole, 2% With this in mind, the words
"Subject to this Act" will be examined at length,
because they are the only words in Section 158(1)
that could'create ahy restrictions on the making
of regulations establishing rules of evidence.
There are relatively few cases de&ling
with the méaning of the expression "Subject to this
Act," and consequently, most of the discussion in
this Chapter will deal with the words themsel&es

and the sections of The National Defence Act (1970)

that seem to apply.

‘FirStly, a few comments on some of the cases
decided on fhe Subject'WOrds. The construction of
a statute or a section is a matter of 1aw.?’
Sections of a statute should not be interpreted to
éonflicf,'unless that intention is clearly shown in
the statute,28 and in fact, every effort should be
made td read the various sections of the statute "in
harﬁony." - This, the writer proposeslto attempt,

although it has been held that the words "Subject to

26. Director of Public Prosecutions v Schildkamp
[1969] 3 AIl E.R. 1640 at 165%

27: Vancouver v _Township of-Richmond.(l959) 17 D.L.R. (24) 548

28. R v Deckert [1958] 0.W.N. 163 at 164
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the provisions of this Act" show the intention of
the legislature to modify and alter, as well as

29
codify the law. The question of whether The

Military Rules of Evidence are a code will be
discussed in the next Chapter, but it is

informative to note that the expression "Subject

to this Act" suggests modification and alteration

ih the law.

Obviously, the authority to establish
Military Rules of Evidence is not Subject to every

section of The National Defence Act (1970) but only

to those related, directly or indirectly, - to the law
of evidence. There is no doubt that the definition
séction, Section 2, applies to the meéning of words
in Séction 158(1). Additionally, the following
éeétions,-and possibly others, apply directly:
Sections 9 and 10 (appointment and duties of Judge

Advocate General): Section 12 (authority to make

regulations):; Section 29 (redress of grievance)
Sections 48. and 49 (publication of regulations and

validity'of documents issued under The Nationél

Defence Act): Sections 56 to 62 (pleas in bar of

29. Hinton Electric Co. v Bank of Montreal
(1903) 9 B.C.L.R. 545 at 550
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trial, place‘df offence and trial, limitations,
civil jurisdiction and parties): Sections 78, 87,
101, 104, 109, and 119 (auxiliary legal definitions
.regarding certain offences); Section 120 (civil
offences,ére offences under this Act); Section 121
(foreién iaw); Sections 122 and 123 (cognate
offeﬁces and attempts); Section 128 (ignorance of

- law no excuse); Section 129 (civil defénces);
Sections 130 and 131 (insanity); Section 158(2)
(publicétion); Section 159 (documents): Section 161
(evidence on commission): Section 162 (view):
Section 164 (oaths); Section 172 (insanity at
trial); Section 173 (insaﬁityAat time of offence):
Section 181 (new trial); Sections 197 and 198 (right
to appeal); and Section 201 (Court Martial Appeal
COﬁrt).

The majority of .the sections of The National

Defence Act_(l970) listed in the preceding paragraph,
have some effect on the establishment of the rules of
evideﬁce, but their main impact is at trial where
these sections actually supplement the rules bf
e&idence. For example, Section 78(3) provides that
ﬁnless the contrary is shown, six months absence
without authority shail constitute an intention to

desert. This section would have to be read in
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conjunction with any Miliﬁary Rules of Evidence
dealing with proof of intention.
There is, however, one section that may
significantly affect the rules of evidence
éstablishéd pursuant to Section 158(1l) and that
is Section 129, which reads as follows:
"All rules and principles from time to
time followed in the civil courts in
proceedings under the Criminal Code
that would render any circumstance '
a justification or excuse for any act
or omission or a defence to any chafge,
éreAapplicable to any defence to a charge
under The Code of Service Discipline,
except in so far as such rules and
principles are altered by or inconsistent
with this Act."

This section is very similar to Section 7(3) of The

30
‘Criminal Code, and is repeated in full in this

paper so that it can readily be examined while
reading the next few pages. In the first place, it
is contended that the rules and principles referred

to in this section would only be those rules and

30. R.S.C. (1970) c.c-34
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principles applicable to offences included in The

Criminal Code. Additionally, Section 129 would not

appear to apply rules and principles followed in

proceedings under any other federal statute, to

charges under The National Defence Act (1970).

However, if a charge is laid under

Section 120 of The National Defence Act (1970) of

contravening a section of, for example, The

. 31 Co .
Narcotic Control Act, rules and principles in that
Act which constitute a justification Oor excuse, or
a defence could certainly be used. But, this would

not be so because of Section 129 of The National

Defence Act (1970), but because such excuse or

defence is included in The Narcotic Control Act, or

is covered by Article 11(2) of The Military Rules of
Evidence. |
Secondly, none of the rules or principles

followed in Criminal Code charges would apply if

they were altered,by or inconsistent with The

National Defence Act (1970). For example, the defence

of alibi'is not inconsistent with The National Defence

Act (1970) and is thus a valid defence at a court

martial. However, a defence that the alieged crime

31. R.S.C. (1970) c.N-1
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occurred outside Canada might be valid in the civil

court pursuant to Section 5(2) of The Criminal Code

but would be inconsistent with Section 57 of The

National Defence Act (1970) which specifically

provides'thét a charge can be laid regardiess of
where the offence occurred.
Thirdly, Section 129 seems to refer to

substantive law as distinguished from the law of

evidence. For example, the word "defence" refers
to a "circumstance" and "charge." The wording
suggests substantive defences such as alibi,
provocation, lack of intent, insanity, to name a
few. The section does not seem to suggest that all
the rules»of evidence applicable in a civil court

hearing a charge under The Criminal Code apply to

courts martial.

In any event, probably many excuses or

defences provided by The Criminal .Code are not

applicable because they are inconsiStent with The

National Defence Act (1970). 1In this régard, it must

be remembered that most of the offences in The

Nationél_Defence Act (1970) do not exist in civil law

and thus civil defences in The Criminal Code are

usually inconsistent with défences applicable to

military offences.
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Finally, when Parliament enacted Section 158(1)

of The National Defence Act in 1959, and commenced it

with the expression "Subject to this Act," it must

have been aware of Section 129, because if Section 129
includes all rules of evidence available to defend
Criminal Code charges, there would have been little

reason to enact Section 158(1) in the first place.

In this regard, it should be remembered that

Section 129 of The National Defence Act (1970) includes
the expression "except in so far as such rules and
principles afe altered by or are inconsistent with
this Act."™ It would seem that this expression would
clearly méke Section 129 subject to Séction 158(1).
In any event, Parliament is deemed to know what it
is doing and not to make mistakes.32

- Therefore, it appears that Section 129 does

not applY‘toithe rules of evidence emplbyed to

present a defence or prevent the prosecution from

introducing;damaging evidence, but applies only to
certain of the defences themselves being available
to a serviceman on trial before a court martial, and

only if the charge is one under Section 120 of The

National Defence Act (1970) of contravening a section

32. Commissioners for Special Purposes of Income
Tax v_Pemsel [1891]JA.C. 531 at 549
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of The Criminal Code. The manner of presenting

the defence provided in The Criminal Code would be

guided by The Military Rules of Evidence, and not
by civilian rules of evidence.
It should be noted that some of the "defences"

open in The Criminal Code include shifts of onus to

the accused. For example, Section 730(2) of The

Criminal Code provides that the burden of proof

shifts to the accused when he attempts to prove an
exception or the exemption. In the case of Cherkas’

.33
v the. Queen, it was stated that Section 129 of

The National Defence Act (1970) brought Section 730(2)

of The Criminal Code into operation. The accused,

charged with absence without leave, used as a defencé
"custom of the Service." The court stated'fhis
defence was én exception of excuse and that the burden
of proving "custom of the Service" shifted to the
accused. The Learned Judge of the Court Martial
Appeal Court in that case, referred only to EES

National Defence Act (1970) and The Criminavaode,

but made no mention of Article 11 of The Military

Rules of Evidence which includes virtually that

exact provision., This practice by the Court Martial

33. (1974) C.M.A.C. (unbound) dated 31 May, 1974,
at 2 :
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Appeal Court exemplifies the difficulty that will
be discussed later, that the judges of that court
often discuss the rules of evidence in a civilian
context, as if The Military Rules of Evidence did
not exist, when in fact there is a Military Rule

of Evidence‘on‘that very point. The result is that
it is bften difficult to follow and understand the
decisions, particularly as to whether a certain
Military Rule of Evidence used at the court martial
applies at all. The way in which the judges of the
Court Martial Appeal Court write their judgement could
be predicated on the'way in which counsel for the
Crown presents their arguments. That is, if Crown
counsel do not emphasize or quote The Military
Rules of Evidence, there is little reason for the
judges to do so either.

AS a matter of interest, Section 4 of The-

Criminal Code provides that "nothing in this Act
affects any law relating to‘the governmeﬁt of the
Canadian Forces," while at the same time The

.National Defence Act (1970) provides in Section 129

that some of the law in The Criminal Code applies

at courts martial. This appears to be a rather
strange and uncertain situation. However, it probably

has no significant effect on the problem being
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discuSsed.in this Chapter.

(ii) " Sshall "

Thé word "shall" is of paramount importance
in Section 158(1). It is doubted that the meaning
of this word can be more clearly stated than it Qas

in Re Public Finance Corporation and Edwards Garage

Ltd 34 where it was held that the provision is
imperative.‘ Where, however, an Interpretation Act
expressly providés that "shall" is to be construed
-as imperative, and "may" is to be construed as
permissive, the court is bound to assume that the
Legislature when ‘it used "shall" intends that the
provision shall be imperative.

Considering the fact that Section 28 of The

35
Interpretation Act defines "shall" and "may} "
there is little doubt that it is mandatory that the
rules of evidence established under Section 158(1)

of The National Defence Act must be used at courts

martial. Whether or not the rules established,
namely The Military Rules of Evidence, are the only
rules of'evidence applicable, will be discussed in
the nextvéhapter; although the clear and simple
wording of Section 158(1) may leave little alterna-

tive to that proposition.

34. (1957) 22 W.W.R. 312 at 317

35. R.S.C. (1970) c.I-23
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(iii) Other Applicable Statutes

Federal statutes do not stand entirely alone,

and cannot be interpreted without reference to some

other federal statutes which have general application
to all legislation, unless otherwise stated in the
statute under examination. A principle to be

remembered when referring to other federal statutes

for assistance in interpreting the meaning of a

statute or section is that federal statutes are all
equal in authority, in the same way as French and
English versions of the same statute are equal in
. 36
authority.
| Therefore, unless expressly provided, The

National Defence Act (1970) is not subject to any

other Acts. However, while The National Defence

Act (1970) is not subject to any other statutes, some

statutes such as those mentioned hereunder must be

considered when reading The National Defence Act

(1970). In the first place, the Act must be construed

so as not to contravene The Canadian Bill of Rights.

At this stage, while studying Section 158(1), The

Canadian Bill of Rights does not appear to present

36. John D. Honsberger, "Bilingualism in Canadian
Statutes" (1965) 43 C.B.R. 314 at 321

37. R.S5.C. (1970) Appendix III s.2
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any difficulties, although it will be discussed again
when some of The Military Rules of Evidence themselves

are being examined. The Interpretation Act38 also

applies since The National Defence Act (1970) does

.nbt otherwise state, and the words and expressions of
Section 158(1) must be read in conjunction with fhat

Act. The Statutory Instruments Act39 has some minor

application to this part of the study but will be
discussed in more detail when The Military Rules_of

Evidence themaelves are examined. . The Canada

Evideﬁce Act4o presents some intergsting problems
.respecting-ita applicatioh at courts martial, but

this statute has no feal application to Segtion 158(1)_
itself. |

'ThéiBritish North America'vAct41 has application,

but only as previously outlined 'in this Chapter, in
that Parliament has the right to establish rules of

evidence for .courts martial.

Conclusion

It can be seen from the comments in this

38. R.S.C. (1970) c.T-23 s.3(1)
39. S.C. (1970-71-72) c.38
40, Supra fn 10 p.93

'41. Supra fn 2 p.86
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Chapter that there are some statutes other than

The National Defence Act (1970) that must be

considered when reading Sections 12(1) and 158(1),
and indeed The Military Rules of Evidence themselves.

Additionally, there are a number of sections of The

National Defence Act (1970) that limit or restrict
the rules of evidence that can be established, such
as Section 78(3) (presumption of desertion);v On the
other hand, Section 129 incorporates certain-civilian

‘criminal law into The National Defence Act (1970) and

might even include some evidence law, provided that

evidence law is only incorporated regarding offences

under The Criminal Code and charged under Section 120

of The National Defence Act (1970).

The writer has, as a result of the above
examination _concluded that Parliament had the power
to establish rules of evidence for use at courts

martial pursuant to Section 158(1) of The National

Defence Act (1970) and that those rules must be

employed at courts martial. This opinion is
consistent with Article 3 of The Military Rules of
Evidence,-which makes it mandatory that the rules
apply at all courts martial. It is also:olear-that

a number»of sections of The National Defence Act (1970)

ekpandbor restrict the authority to make rules of
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evidence, but there are few restrictions, except

possibly in The Canadian Bill of Rights, on the

type of rules of evidence that the Governor in Council
can estabiish.

The next Chapter of this paper will try to
come to gfips with the question of what kind of
evidence rules could be established under Section 158(1)
and what rules of evidence, were in fact, established
thereunder. There will be particular emphasis in the
next Chapter on whether the rules of evidence

estabiished constitute an exhaustive code,




