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THE RULES OF EVTDENCE AT COURTS MARTTAL

.1(a stUOY OF THE MILITARY RULES OF NVTOSNCE)

2
"The Adoptíon of a code is not

like1y to do anY harm...

However, a code is not a

panacea. One must not

expect too much of it. "

1. Order in Council P.Ci I959-IO27, 13 August, 1959
',,i

2. Lawson, H.F. "A Common Law Lawyer Looks at
Codj-fication" (1960) 2 Inter-American L.R. 5,6
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ABSTRACT

THE RULES OF EVÎDENCE AT COURTS MÄRTIAL

(a STUOY OF THE MÏLITARY RULES OF EVIDEIiCE )

Arthur K. SIüAINSON, f,L.M.
The University of Manitoba, J-976

This thesis is a studY of Canadian

Government Ordêr in Council P.C. Lg5g-IO27,

13 August, 1959, called The Military Rufes of

Evidence. The authority for the Order in Council

was an amendment in 1959 to Section 152(1 ) of The

National Defence Act of 1950.

This amendment states that "the rules of

evidence at a trial by court martial shall be such

as are established by the Governor in Council."

This section is noü7 Section 158(1) of The National

Defence Act (n.S.c. (1970) c.N-4).

Prior to 1950, the rules of evidence at

Canadian courts martial were those practised in

English courts of criminal jurisdiction- From 1950

to 1959, the ruLes of evi-dence at Canadian courts

martÍal- were those practised in the criminal courts

of the province in which the court martial was held,

or in the home province of the accused if the court



martial hras hel-d out of Canada-

This tTresis is written in three parts. as

fo]lows:
(a)

(b)

(c)

Part I contains a short historical

review of rnilitary 1aw, âD hÍstorical

examination of the rules of evidence at

courts martial from ir867 to the present,

and an outline of practices and procedures

at Canadian courts martial.

Part II contains an examination of the

meaning and scope of the 1959 Amendment

to Section 152(1) of The Natíona1

Defence Act of 1950, a discussion of

whether The Military Rules of Evidence
:

established by that section are in fact

a code, and consequently exhaustive, and

a review of the civil law of evidence that

is applicable at courts martial if The

Military Rules of Evidence make no provision'

Part IIT consists firstly; of :the study,

Ias illustrative examples, of eonfessions,

documents, judicial notice, and privilege,

and a comparíson in these areas between

military and civilian evidence Iaw;



secondly; a review of The Canadian Bill

of Rights and relevant cases in the field

of equality before the law, and thirdly;

a chapter consisting of concfusions and

recommendations .

The writer concludes that

The National Defence Act of 1970

Parliament, and that The Military

are not, and need not be an exact

rules of evidence, although theY

In effect, Order in Council P.C.

SecLion 158(1) of

is intra vires

Rules of Evidence

summary of civil

are very similar.

I959-IO27 is a code

of evidence.

If there is an article of The Military Rul-es

of Evidence, even of a general nature, dealing with

a question of evidence before a court martÌal, that

article shoul-d prevail over a conflicting civil rul-e

of evidence. Alternati-vely , íf there is no

provision in The Mil-itary Rules of Evidence covering

a question of evidence law before the court, the 1aw

of evidence practised in ontario criminal- courts of

ordinary jurisdictj-on will prevail

some changes in The Military Rules of Evidence

are recommended in the final chapter, although none

of them are major in scope. The Military Rules of

Evidence have served the military well for seventeen



years, and should continue to do so. ft is

unfortunate that no civilian lawyers have written

about this code, which is the only code of evj-dence

in Canada. What is even more suprising is that

Federal and Provincial Law Reform Commíssions have

never commented on this code

Fina11y, the importance of this code lies in

the fact that it would appfy at the trial of Canadian

citizens subject to the Code of Service Discipline,

recrardless of the size of the rnilitary. It is

therefore possible, that ín unforseeabl-e circumstances

or emergencies, The Military Rul-es of Evidence coul-d

apply to mil-l-ions of Canadians.



THE RULES OF EVTDENCE AT COURTS MARTIAL

(A STUDY OF THE MTLITARY RULES OF EVTDENCE)

TNTRODUCTION

Codification of the law of evidence in common

law jurisdictions has generally been resisted by

common law lawyerso There has been some codification

parti-cularly in the United States, and their codes

appear to be reasonably satisfactory in practice.

There are no codes of evidence in any of the Canadian

civilian jurisdictions

The reasons for lawyers resisting the

establishrnent of legal codes of any kind are almost

as numerous as the objectors. Mr- Bil-l- Pierce, who

became President of the National- Conference of

commissioners on uniform st,ate Laws in 1968, probably

knows as well as anyone why common law lawyers object

to codes. Mr. Piercers comments on the objections to

the probate code are just as applicable to other

codes. He stated "The uniform probate code will

especially bring out a lot of resistance" There's

always general inertia, of course, but a lot of

lawyers will- battle it because when you propose a

changed way of handling probate yourre



repeatrínq their knowledge."l Since many codes,

including The Military Rules of Evidence' are

written with the rather ideali-stic hope that

Laymen can understand and use them, suctr codes

do amount to a form of repeal of some lawyers'

knowledge since they presumably feel much of their

knowledge will become redundant.

It has only been in the Canadian Armed

Forces, with their very strong desire for

conciseness, ease of access to information, and

uniformity, that a code of evidence has been

enacted, and has been in force for almost seventeen

years.

As will be stated in the fínaI Chapter, The

Military Rules of Evidence, which are a code, have

been accepted by military lawyers and laymen who

also use them. This Code has functioned success-

fuI1y for years, and while it certainly is not

perfect, it contains a very large part of the general

1aw of evidence continuously employed in court'

unfortunately, The Military Rules of Evidence are

1. Bloom, M.T., The Trouble ryith. Lawvers - -(Ricfrrirono gir r of canada
Ltd , 7969)



virtually unknown outside military 1egal circles,

and the writer can find no written comments about

them in civilian 1ega1 publications.

Even the Canada Law Reform Commission has,

Êó far as the writer can determj-ne from the

Commissionts lforking Paper and Reports,

mentioned The Military Rul-es of Evidence. üIhen
2:the Commission published its Research Proqra¡q

it did state that the 1aw of evidence practised at

military courts martial would be studied in detaj-l-.

However, by the time Study Papers on Evidence No.s

1 to 43 was published a few months later, the

Commission had apparently forgotten about The

Military Rules of Evidence. The acknowledg.ements

in the introduction to

No.s 1 to 4 list Law Revisj-on Committee Reports,

Evidence Acts and proposed and enacted Codes of

Evidence from many countries and particularly frotn

the United States. Strangely enough, there is no

mention made of The Military Rules of Evidence,

although the writer knows quite well that The

2. Canada: Law Reform Commission: Research
Proqram, 16

3. Canada: Law Reform Commission: Study Papers
on Evidence No_:_e_l_!o 4, ât 5,6



Military Rules of Evidence l{7ere studied by the

Commission. Apparently the Commission had simply

dismissed The Military Rules of Evidence out of

hand.

Three years later when the Commissionrs
À

Report on Evidence= \n/as published, including a

proposed Code of Evidence, there was stil1 no

acknowledgement of the existence of The Military

Rules of Evidence. This omission is very

unfortunate, sÍnce the Law Reform Commission $las

an ideal forum in which to study and comment on

The Military Rules of Evidence.

The purpose of this thesis is to examine

the statutory authority for The Military Rules of

Evidence, form an opinion as to the scope of that

authority, and attempt to determine whether or not

The Mil-itary Rules of Evidence authorized by the

Governor in Council are intra vires the authority

provided by statute, namely The National Defence
q

Act.

To accomplísh this aim, the writer has

divided this thesis into three parts as follows:

4. Infra fn 43 p.35

R.S.c. (1970) c.N-4 s.158(1)



(a) Part I is composed of three Chapters

which examíne the history of military

law ln general, military evidence law

in particular, the relationshiP

between the civil population and' the

nilitary ín Canada since 1945, and the

practices, procedures and problems of

courts martial which are unique to

rnilitary courts as distinguished from

civllian criminal courts.

(b) Part II contains four Chapters whích

examine Sectíons I2(I) and 158(1) of

, trY to

determine whether The Military Rules

of Evidence are exhaustive, and study

the difficulties created by questions

of law not provlded for in the Ru1es.

(c) Part III contains seven Chapters.

Fírstly, four areas of The MilitarY

Rules of Evidence are selected and

discussed as illustrative examples of

Ïrow The Military Rules of Evidence are

employed in Practice, and what the

Court Martial Appeal Court has sald

about them, if anYthing- The areas
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selected for examination are confessj-ons,

public documents, judicial notice, and

privilege. There is a separate Chapter

dealinq with The Canadian Bill of

^.$!gþ,8" and its apPlication to The

National Defence Act and The Military

Rules of Evidence. The final Chapter

contains comments and recommendations

' which the author hopes would, if acted

upon, improve the clarity, effectiveness,

and employment of The Military Rules of

Evidence.

The writing of a Code of evidence is very

difficult under any circumstance, but employing it

within the framework of the larger, more diversified

civilian 1egal system i-s extremely difficult. Military

judges have, or the who1e, d'ealt adequately with The

Military Rules of Evidence. However, even when the Rules

were applied with some uncertainty, the rights of the

accused were always scrupulously protected. Unfortunately,

until lately, judges rarely gave reasons for their

rulings, and consequently, trial lawyers did not have

available to them the benefit of the judges' thoughts

and approach

6. R.S.c. (1970) ePP ITI



in arriving at decisions. The result has been that
prosecutors and defending officers have often been

unable to learn with certainty why a particular
rule could not be applied, or was interpreted as

it was. However, in the last two years, military
judges have begun giving ïeasons in some cases, and.

this has been most helpful.
The comments in this thesis and the recom-

mendations in Chapter XfV are those of the writer
only, and may be found to be rather theoretical in
some cases. Neither comments nor recommendations

hereln are intended, iri any !ray, to be critical_ of
military judges, Court Martial Appeal Court

Justices, or military lawyers responsible for
adminj-stration of the Code of Service Discipline,
The Military Rules of Evidence, or the court

martial system. Consequently, those who take the

time to read this paper should not search for
comments or innuendoes that reflect criticism of

themselves .personally, since none exist or are

intended

While the writer has no ill-usions about the

i-mportance of this paper in the scheme of things,
it is hoped that it will stimul-ate some interest in
the only code of evidence in effect in Canada, and



B

r^riII encourage nllitary lawyers in particular to

look more deeply into The Military Rules of

Evidence and perhaps to write the occasional

article or even book on this very interesting

subject.
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PART ONE

HISTORICAL INTRODUCTÏON

CHAPTER T

SHORT HISTORY OF CANADIAI{ MIL]TARY LAV'I

fntroduction
( i) General

The introduction to a thesis shoul-d normally

be quite short because the subject under study,

while often a very narror^/ onef is familiari at least

to a degree, to most anticipated readers. Such,

however, is not the case in Canada wit-h the subject

of Military La\',/. Unfamiliarity is even greater i,n

the specialized military law field of the rules of

evidence applicable at courts martial-. The writer,

therefore, considers it is only fair to the reader

to write a considerably longer introduction than

normally woul-d be expected, so the reader wj-1l have

some understanding of the historY, ci-rcumstances, and

environment, which led to the present canadian court

martial system.

Military law is a very specialized fiel-d

practised by few lawyers in Canada. Ït has evolved

from British law to meet unusual- circumstances, both

in peace and in war. Practice, pleading, and the'
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rules of evidence employed at a court martial are

sometimes different in many respects from those in

civil corrrts.l Some of these differences will be

dealt with later in this thesis, but two examples

will serve as illustrations. Firstly, the Code of

Servj-ce Discipli n",2 being Parts IV to IX inclusive

of The Natj-onal Defence Act3 contains no provisionè

at all for the holding of a Preliminary Hearing, a

pro-cedure dear to the hearts of so many civilian

defence counsel. Second.ly, most Canadian courts

martial- are held far from law libraries and other

source material-, thus creating a need for a fairly

simple and compLete law of evidence. This latter

example is one reason why Ttre Military Rules of
4

Evidence - I^Iere written.

The whole field of Canadian military 1aw,

including substantive, procedural, and evidentiary

1. National Defeqçe-êg!, R.S.C. (1970) c.N-4 s.2

It is apprecj-ated that the expression "civil court"
normally applies to "civj-I" as opposed to "criminal"
proceed-ingË. However, unless the context otherwise
Ëuggests, "civil court" in this thesis means "e
crirninal court of ordinary jurisdiction" as opposed
to a "military court martial-. "

See Chapter II

R.S.C. (1970) c.N-4

Order in Council P.C. I959-IO27 13 August, L959

2.

?

4.
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law has come to us from the United KJ-ngdon. Thus,

it j-s appropriate to examine briefly the development

of British military organization, and the law that

evolved along wlth it from its earliest inception up

to 1950

(ii) British Backqround

Prior to The Restorati-on in 1660, British

forces hrere only raised as required. Every able

bodied freeman between the ages of fifteen and

sixty was duty bound to answer the King's summons

to arms. These troops \^Iere required. only to serve

in the United Kingdom, and even in some cases only

in their own county. This was called the General

Levy.

Additionally, there was the Feudal Levy by

which the Monarch required lords to whom he had

granted lands to provide troops, oy funds and equÌ-p-

ment. Usua1ly, however, fu11y equJ-pped troops were

supplied. The problem with the Feudal Levy was that

troöps could only be required to serve out of the

United Kingdom for 40 days, and even this requirement

r^ras eventually called i-nto question and dropped.

These two procedures for raising troops

gradually began to be abused by the Monarch, culminating

in the activities of Charles I who made demands for
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Feudal Levies almost excl-usively in the form of

money and arms. This tactic was looked upon as

a form of taxation without the sanction of Parliament

and needless to sây, it was one of the reasons for

the Civil War that followed.

After the Restoration, Charles II was

authorized bv Parlj-ament to maintain certain

regiments on a permanent basis: this was the first

standing army in British history, and one has been

maintained continuously ever since. This standing

army was maintained in accordance wj-th The Bil-l of

Ricrhtsf, of 1689 which contained as declarati-on number

four under the heading of the declaration of rights

and. liberties "that the raising or keeping of a

standing army within the Kingdom in time of peace

unless it be with the consent of Parl-iament is against

the Ia\n/. " Al-1 standing armies in England since 1689

have been maintained with the consent of Parliament,

and authorized on a yearly basis.

During this period, military law only existed

in tine of war and troops "were governed, while in the

f ield, by Ordinances or Articles-of-lrlar made by the

5. 1 vrilliam and Mary (2nd Sess. ) c"2 (1689)
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Crown, or by the Commander-in-Chief under authority

delegated to hirn by the Crowr,.."6
7In 1662, the first Mutinv Act was passed and

j-ncluded for the f irst time, in Section 25 , an offence

of desertion. The offence of desertj-on is specifically

mentioned because it is tlre first truly military

offence created by statute in England. Prj-or to this

time, soldiers were tried in civil courts for civil

offences created under the Articles-of-Vüar. When

purely military offences were created, it followed

that military courts would be established eventually,
'

which they were. @ was to expi-re six'

months later but it was renewed continually until

1878. From 1689 to 1878, the successive Mutiny Acls

expanded the geographical jurisdiction of the Act to

all parts of the world. where British forces were

stationed. Ad.ditionally, more and more "military"'i
offences lÄ¡ere added as the years went by, with the

result that by 1878 these suecessive changes had

created a complete code of nilitary discipline along

with the disciplinary and judicial system required to

6. B. Singer and
Militarv Law

3 Charles II

R. tangford(r94rl, 6

c.3 (1662)7.

- Handbook of Canadian
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enforce it.

These very gradual changes resul_ted in the

removal of the enforcement of d.iscipline in the

Army from the civi.l courts to military tribunals,
although the civil courts always had primary

jurisdiction if they wanted it, whích they normally
Bdid not, and that is stil1 the case today"

Tn 1879, The Army Discipline and Regulation
9Act was passed, which in 1BB1 became, with only a

few amendments, The Army Act.10

The development of mílitary 1a\^r respecting

the Royal Navy will only be discussed briefly in
this thesis because the root of Canadian Military
Law comes from the mil-itary law of the British Armv.

The Royal Navy, ho\n/ever, hras governed by The Naval

oiscipline Actl1 of 1866.

In 1917, the new Royal Air Force simpJ-y

B. National Defence Act, R.S"C. (1970) c"N-4 s"61(1)

9. 42-43 Vict c.33 (1879)

10. 44-45 Vict c. 58 ( 1BB1) . This Act, combi-ned with
the Regulation of the Forces Act, 44-45 Vict c.57
(1881), contain 124 pages, and are very detail-ed
and complete statutes covering the organizationn
administration and discipline of the British'Army.

11. 29 and 30 Vict c.l-09 (1866)



incorporated by reference, The Army Act, into Ttre
.'l ')

Air Force (Constitution) Act.-' Thís was the method.

that had been employed by the Canadian Militia in

1868, and would again be employed by Canada to

create a whole set of law for the RoVal Canadian Air

Force after World Vüar I

(iii) Canadian Militarv Law

i Canad.ian Military Law did not develop or

evolve, iri any sense of the word, between Confedera-

tion and 1944. fn 1868, The Militia and Defence of

the Dominion of Canada Actl3 r"" passed creating a

Militia and an Active Militia. Section 73 provided

that "the regulati-ons for the compensation of Militia
Courts of Enquiry and Courts Martial, and the modes

of procedure and powers thereof, shaIl be the same as

the regulatj-ons which may from time to time be in
force for the composi-tion, modes of procedure and

por,.lers, of Courts of Enquiry and Courts Martial- for
Her Majestyrs regular Army, and which are not

inconsistent with this Act... "

The very few Canadian military writers before

l5

12. TandBGeo

13. s. c.' ( 1868 )

v c.5l- s.12(1) (1917)

c.40
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1945 seem to suggest that The Militia Act of 1868

simply adopted the whole of British Military Law

to govern the canadian Forces in being at the time,
and indeed, the quotation in the previous paragraph

seems to cover most of the "incorporation" that took
p1ace, ât least .$a far as courts martial are

'. concerned. In addition, however, it appears that
pursuant to Section 96, which authorized the

Governor in council to "make regulations relating
to anything necessary to be done for the carryingi
into effect of this Act..." much of T'tre Army Act of
1BB1 (particularly Sections 4 to +4)I4 was Later
incorporated into Canadian Military Law. This

incorporation does not seem to have occurred by

specific incorporation of the various sections of
The Armv Act. The offence sections \^rere incorporated
because the British Regulations themselves quoted the
various offence sections of The Britj-sh Act, in whole

or in part, and thus most orã" of rhe êrmv
Act became incorporated j-n canadian Military Law ;because

they r^¡ere part of the Brj-tish Regul-ations.

The practj_ce and custom in the Canadian ArmV

74- King's Regulations and orders for the canadianmilitia (1939) para 420(ù
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and Royal Canadian Air Force up to 1950 was that

the whole of the code of service Discipline in the

British statutes and Regulations (including amendments)

wereincorporatedbyreference.Ìühilethiswasquite

satisfactory for the Royal Canadian Air Force after

Lgho,itseemstohavebeenratherstretchningapoint

in the Canadian Army, particularly regarding later

amendmentstotheBritishstatute.Generallyspeaki.ng,

legislation by reference incorporates the referenced

Statuteasatthetimeofincorporationbutd'oesnot

inqlude later amendments unless construction would

.15so suggesE.

However, The @16 *"" much more

explicitint.hatSection48oftheActprovidedthat
1'1

The Naval Discipline Act, 1866,-' amendments thereto'

and the King's Regulations and Ad'rniralty Instructions'

ifnotinconsistentwithTheNavalserviceAct,''sha11

apply to the Naval Service and shal1 have the same

forceinlawasiftheyformedpartofthisAct.''
the Air Force did not fare too well in

15. u*"@ Ã942) 1vü'w'R' 728

16. S.C. (1910) c.43

!7. Supra fn 11 P.14
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Parliament for many years. At first, the air element

was clearly part of the Militia or the Navv and was

governed by The Militia Actt8 or The Navq.l service
Act.*- ort-".r."ffi"u
originally by Thé Air Board act20 of 1919 (which

became The Aeronautics Act ) 
21 

"rr¿ later The

rce Act Lg22.22

On 1 April , 1924, the military air el-ement

officially became the Royal canadian Ai_r Force. The

air element was known as the canadian Air Force from

1919 until 1923. The word "Royal" appeared as a

result of an application to the King through the
rnspector General (army) and the secretary of state
f or the Colonies. Authority to ad.d the pref ix
"Royalrr vras granted on 15 February, 1923. It was

first publi-shed in Royal canadian Air Force orders on

13 March, 1923, but v¡as not officially ad.opted until_
19 April, 1924.

However, while the Royal Canadian Air Force.

appeared as a separate servicer"administrative control

18. R.S.C. (1906) c.41

19. S.c. (1910) c.43

20" s.c. (1919) c.t1
2I. R.S.C. (1927) c.3

22. S.C. (1922) c.34
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of the Royal canadian Air Porce remained with Army

officials until a few months before world vlar fi.,,23
This control included some disciplinary control by 

,,..,_,,..:.,the Army, although courts martiaf in the Air Force :::'-:i':':::.:

\¡/ere governed af ter I April , Ig24, by the Royal Air
Force Act and the. relevant regulati orrr.tn

ïn 1940, The Roval canadian Air Fo{cg Act25 ':, '
:1:.:: : .

was passed which, by statute, created the Royal 
:.,,.,;,,.,,,

canadian Air Force as a separate military force with
its own Chief of Staff independent of the Army.

Parliament acted similarl-y for the Air Force, as it
had for the Navy in 1910, in.that by section 1l of rhe
Roval canadian Air Force Act "the provisions of the
Air Force Act for the time being in force j-n the
united Kingdom and not inconsistent with this Act or
with any regulatÍon, shall have force and effect as if
such provisions formed part of this Act...', 

;: ,,,.,..,:,,,...,,,,,;

The first step away from simply J_ncorporating : '

'.. .1 .:British Military Law into canadj-a! statutes occurred. : ':;

in 1944 when The Naval service Act 1944'6 r." passed.

23. Roberts L. - Theqe Shal_l Be Wincrs (1959) SS

24" Order in Council- p.C. 353 dated 4 March, Ig24
25. S.C. (1940) c.15 i

26. s.c. (1944-4s) c.23

19



Section 104(15) provided that "the Minister may

make regulations governing the assemblingi, consti-
tution, procedure and practile of courts martial
and shal1 include among them provision for evidence

to be taken on oath... " This was a start, and some

regulatj-ons of an evidentiary nature were published

in King's Regulations for the Canadian Navv between

Ig44 and 1950.

-Thp Arry-êS.i27 ptouided in para 128 ,,The

rules of evid.ence to be adopted in proceedings

before courts martial shall be the sarie as those

followed in civj-l courts in England, and no person

shall be required to ans\A/er any question or to
produce any document which he could not be required
to answer or produce in similar proceedings before

a civil court. " Consequently, rules of evidence

employed at British Civil Cou-rts applied by reference

to Canadian Navy, Canadian Army, and Royal Canadian

Air Force courts martial from the respective inception
of these forcês until 1 October, 1950, except that the

Royal Canadian Navy could apply other rules of evidence

after Ig44 :

20

27. Supra fn 10 p.IA



2AIn 1950, The National Defence Act was

passed, and in Section 152(1) it provided that the

rules of evidence applicable in the home province

of the accused would apply at his court martial.

For reasons that wil-I be outl-ined later in

the thesis, this amendment was not found satisfactory.

ïn 1959, The National Defence Act was amended29 t<>

provide that the Governor in Council could establish

rules of evidence for use at courts martial. Rules

of evidence rtrere prepared in the form of a Code and

v¡ere published in 1959, with effect on and after
?ô1 October, 1959."" These rul-es have been in effect

with only minor amendments ever since.

This summary of the development of Canadian

military 1aw from the military 1aw of England includes

brief comments on the rules of evidence applicable at

courts martial-. The rules of evidence at courts

martial in England appear to have always been the

rules of evj-dence employed at civil courts in England.

The principle of applying civil court rules of evidence

2a. S.c. (1950) c.43

29. S.C. (1959) c.5 s.3

30. Supra f.n 4 P.10

2L
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r^ras clearly stated in The Army Act of 1881, and by

reference, in The Air Force Act, 1917. The rules of

evídence at Royal Navy courts marti-al- were the same

as those for the Army and Air Force.

Canada was consistent in this respect until

1950. At that time, partly because of our federal-

constitutional system and partly because of a desire

to apply Canadian law rather than British, the law of

evj-dence in the province where the court martial was

held, was made applicable. The amendment of Section
31

152(1) of in 1959 (now
4,2

Section 158(1) of )-- along

with the publication of TLre Military Rules of Evidence

thereunder, constituted a radical. departure from the

traditional method of apptying civil court rules of

evi.dence at courts martial.
(iv) General

The system of law of tne three Arms of the

Canadian Forces and the rules of evidence at cour.ts

martial prior to 1950 probably sound quite confusing

to the reader. The incorporation by reference of the

31. Supra

32. R"S.C.

fn 29 p.2I

(rgzo) c.N-4
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Code of Servj-ce Discipline in the British Armv Acl

to our forces üras incredibly confusing, particularly

since we amended our publications to reflect amend-

ments to the applicable British statute or regulations

made thereunder. For examPle, the 1944 manual- of

regulations for the Royal Canad.ian Air Force was

entitled Extracts from the Manual of Aiafg@ -

Canadían consolidation (1944),33 and that is exactly

what the publication was. The manual was a reprint

of parts of the British Air Force Manual which in

turn was a reprint (with some changes) of the British

Army Manual.

Canadian military libraries are ful1 of a

mixture of British and Canadian Air Force and Army

Manuals of military l-aw dating back to the last

century. Prior to 1950, it was extremely difficult

for a lega1 officer to determine which publication

applied. Most of the problems occurred because our

incorporation by reference included, bY practice and

custom, most British amendments.

After 1950, the British manuals were not often

used, and. after 1959, they were relegated to the back

33. Extracts from the Manual of Air Force Law -
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shelves of the various librarj-es and are now only

referred to as historical- source material if our

regulations contain no background information.

However, the continuing influence of British
mili-tary 1aw, even in The Military Rules of Evidence,

is clear from the acknowledgement at the end of the

index to those Rul-es, which.reads as follows;

'!Permi-ssion of the Admiralty, the

lrlar Office and the Air Ministry of

the United Kingdom to use material-

from these Service Manuals is
acknowledged with gratitude. To

a considerable extent. the explanatory

portion of this work is drawn from

these sources ."34

Present Relationships Bet\,üeen
Civil-ians and the lvlilitarv

In addj-tion to a few pages of- introduction 't"','

by way of a short history of the development of ,,...',',j...

military law, it is considered necessary to discuss

brief,ly the present status of civilian and military

relationships in Canada, along with some comment on .,,, ,

34. Queen's Regulatj-ons and Orders, Vol-ume fI,
App VIII, (ív)
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nílitary writing

The practice of Canadian military 1aw, and

for the purposes of this thesis, the creation and

employment of Military Rules of Evidence, are

difficult to understand and assess without a fair

idea of the place that the military holds in our

society. Development of Canadian military Iaw over

the last thirty years has not been co-ordinated

with development of similar law in civil- cor-rrts.

Much of the development was j-n the form of custom

and practise. However, the most dramatic changes

occurred with the passing of The National Defence

Act in 1950, and the establ-ishment of the Mil-itary

Rules of Evidence in 1959.

(i) Military and Civilian Population

Since Ig45, the Canadian Armed Forces have

been isolated from'the civilian population to a

greater degree than has occurred in other countries

such as England and the United States. This has

happened largely because of our population's pre-

occupation wj-th other than military affairs and

the reactj-on by the mílitary of withdrawj-ngt

internally. As a conseguence, the military

has usually been able to conduct its internal affairs

with very little interference. It may well have
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been this environment that permitted the military
to go "on a frolic of their own" and create the

rules of evid.ence that they did in 1959. The next
few paragraphs will- examÍne some of the factors that
created this phenomenon, and some examples of
the reaction, or lack of it, by civilian and

military personnel to changes in the society. 
.

I^lith the exception of the Canadian Legion

and other veterans organizations, there J_s very
little military tradition within the civilian
population. lrle have only rarely had conscription
and have normally possessed small regular and

reserve forces. Thus, there is not a large body

of younger men who are or \^iere actively involved
in the Armed Forces. Our industrial and research
complex does not depend heavily on nilitary
spending and consequently wealthy and powerful

civilians in large corporations do not usually
find they have any personal or busi-ness reasons for
becoming interested in or associated with the Armed

Forces

Canada has not been invad.ed or attacked in
over a hundred years, except for some minor shelling
and submarine activity in world v'Iar rr. As a result,
the general population has seen no reguirement to
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become concerned with or j-nvolved in the military.

Furthermore, Canada's size, population, and location,

is such that many citizens are unable to grasp any

concept of independent self-defence or even the need

for it at all" The general population has vague and

confused. ideas about the Armed Forces, except that it

generally supports peace keeping operations.

The final factor is that our political-social

philosophy over the last thirty years has been to

give priority to social betterment, and' equality of

opportunity for all. It has therefore been found

more acceptable by Parliament to spend available funds

on social progirams than on the Armed Forces. Growth

and development of the Armed Forces has also been

reduced by budget cuts and economy drives, which occur

every few years. These cuts often bite deeply into

National Defence operations because the National Defence

budget itself constitutes a high proportion of the

whole federal budget that is not committed by statute

or firmly binding agreements. Consequently, the

Department of National Defqnce has suffered numerous

financial restrictions, and of course, has usually

had difficulty obtaining increases in its budget.

A continuous shortage of funds hampers
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the encouragement of activities whose cost is not

immediately and obviously justifiable. Military
law research certainly falls into this category.

this, therefore, in very brief and general

form, is the situation and environment in which

the Armed Forces have functioned for many years.

The members of the Armed Forces, oo the

other hand, are all vol-unteers and are virtually
all committed to and. believe in the need for

military forces. Consequently, during their whole

careers, many officers have found their most sincere

beliefs frustrated and. rebuffed by an indj-fferent
population, and Parliaments which often resisted
requests for more funds and higher force Ievels.
In these circumstances, the military have carried

on and developed almost in parallel with civilian

society, but often only marginally integrated with

it"

The aJ¡ove situation, which has sometimes

been discouraging to military operations personnel,

has also applied to the field of military law.

Almost the whole of our law is British, and changes
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in canadian criminar- law have only affected the
mi]itary peripherally, ât least until_ the last
two or three years. A few examples will_ suffice
to demonstrate this curious situation.

(a) A national debate on capital
punishment has been conducted in
Canada for years, but The National
Defence Act has rarely been

mentioned although there are eight
sections of the Act that provide for
the death penalty as a punishrn"rrt.35

(b) Bail Reform legisl_ation was enacted

because 'of apparent abuses by cJ-vi-lian

mågistrates- The bail reform

legislation does not apply to arrested.

servj_cemen. Obviously, bail reform
legJ-slation could have been written to
include the military but this rn/as not
done. Complaints in this regard are

rare indeed.

(c) Another national debate went on for
years about non-prescription drugs,

35. R.S.C. (I97O) c.m-¿ s.63 , 64, 65, 66, 68, 69,7O, 95
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t^¡ith strong movements and pressures

to change the Ìaw especially with re_
spect to marihuana. As a resul_t,
prosecutions for possession of
marihuana for personal use have

become quite rare amongi civilians,
hile the Armed Forces continue to

prosecute possessors and ,,social

traffickers. " The rnilitary, of course,
have special reasons of security and

discipline for trying sucl: charges.

Only in the last two years, have there
been some hesítant and. tentative steps
taken by the military to proceed in
drug cases j-n a manner somewhat

simj-lar. to that followed. by civilians.
(A) tn 1976, the civilian society is

partj-cularIy permissive and turbulent,
whereas the mil_itary society has

remained autocrati-c and ordered.
These are only a few examples of the significant
differences in the two soci-eties and. it is surprising
that there has been so rittre complaint about these
di-fferences from either the members of the Armed

Forces or knowledgeable civilians. possibly,
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because al I servicemen are vol.unteers, they are

prepared to accept some of the major differences as

part of servi_ce in the Canadian Armed Forces. It
is, however, surprising that the canadian intelLectua]
community has not objected to or even observed upon

certain military regal procedures such as l-ack of bail
summary Trials, and The Military Rules of Evidence.

These procedures are quite fai-r, but they are both
very different to anlrthing that civilians must face
if they commit offences.

It does not, therefore, seem unusual_ to
the writer that the military woul-d rely on its own

resources and its own code of evidence, âs they did
in 1959. The writer is not suggesting this is good

or bad, but the fact remains that in 1aw, the
populatj-on walks one path and the military wal-ks a

rather different one, even in field.s where it would

be expected that the law and Íts application would

be substantially the same.

In the light of recent budget j_ncreases ancl
.

heavy capital expenditures authorized for the Armed.

Forces, along with protection of the budget against
inf lation and protection of force f eve]s, it may v.rel1

be that more attention wi]l be directed to the

military in the future.
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(ii) Mil-itqrv and Civilian Lawvers

' Considering the sltuation described in the

preceding paragraphs, it is not surprising that

there is little professional intercourse between

rnilitary and civilian lawyers except in the Ottawa

area. Every serviceman tried by a court martial

may retain a civilian lawyer if he does not want

one of the military lawyers made available to him,

but it is rare índeed that a civilian lawyer is

retained. Vfith the exception of a handful- of

civilian lawyers across Canada, and provided the

charge is not a regular Crimj-nal Code charge laid

under Section 120 of The National- Defence Actr36

the vast majority of cj-vilian lawyers have.no

background knowledge of military 1aw and usually

do not represent their clients well unless assisted

by a military lawyer. It is quite a different

matter in the Court Martial Appeal Court, where some

civitj-an lawyers are quite successful.

This is an unfortunate situation, but unde::

the circumstances, it is hardly reasonable to

expect civilian lawyers to maintain an adequate

working knowledge of military 1aw. Finally, it

36. R.S.C. (1970) c.N-4
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is pointed out that with small forces, only fifty
military lawyers, and no conscription, professional

relationships between the civilian and rnilitary
lawyers are unlj-kely to increase

An obvious comparison can be made with the

United States, where almost none of the factors
governing the relationship of civilian and nilitary
populations in Canada apply. Additionally, in the

United States forces, there are some 3OOO lawyers

and there is a special section of the Amerj-can Bar

Association called the "Military Justice Section.,,

Military Legal Writing
and Research

The writer considers that military lawyers are

highly skilled and knowledgeable and compare very

favourably with their civilian counterparts.

However, âs writers, they are not p::o1ific. In

fact, with the exception of a thesis written on

The National Defence Act two years ago by

Lieutenant-Colonet .f .8. Fay,37 a general article

37. (1975) ZZ Chitty's Lavr .Tournal-. A chapter of
the thesis was published in each of a number of
the issues of this .Tournal in L975, but the
bound volume No. 23 has not been published at
the time of writing.
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c. oliver38
(formerly the Chief Judge Advocate), the Citizen

?qas a Sold.ie_r by ì4r. B. Starkman"- (formerly a

member of the Legal Branch) and CanaÊian Militarv

Þ by Brigadier !{.J. L"r"orr4o (formerly the iludge

Advocate General), the writer j-s unaware of any

other book or article on any military Iaw subject
published by a serving or former officer of the

Legal Branch between 1950 and the present. There

have been a few articles, speeches and briefs on

Military Law prepare-d :from time to time for various

departments or agencies, but there is nothing else

at all that the writer can find..4l
This lack of, published material is under-

standable in light of the circumstances outlined in
these pages and the fact that such material would'

probably on11r be read by the fifty lawyers in the

Legal Branch along with a few interested civilian
lawyers.

38. ( 19 75 | ZZ Chitty' s Law .Tournal 109

39. (1965 | 43 C.B.R. 4r4

40" (1951) 29 C.B.R. 24L

41-. Some other rnilitary lawyers have written articles
or books on lega1 or military subjects, but not
on miIítarv law :
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Civilian lawyers also have shown

interest in military law in the last few

although there was some writi-ng about i_t

and shortly af ter !torl-d. lrlar ïI.

1ittle
years,

during

The Military Rules of Evidence werîe mentioned

in passing in one article by D.iI. Morton in 1960

entitled Do Ïfe-Neç5! a code of Evide n""42 and the
Federal Law Reform commission has examined them in
the course of its study while drafting its own cod.e

of evidence. Except for these two examples, there
has been no civilian 1egal writing or examinati_on of

:

The Military Rules of Evidence.

The Canadian Law Reform Commission has now

published a Report on Evidence43 which includes a

proposed code. The writer knows from his ov¡n

personal knowledge that the Law Reform .commission

has examined The Military Rules of Evj-d.ence in detaj-r.
Howeveq, it is not onry astounding but quite incompre-
hensible that the commissioners have not onry failed
to acknowledge the existence of The Military Rules of
Evidence, bgt have made no comments of any type about

42. (1960) Se c.B.R. 35

43. Canadian Law Reform
15 Dec 75

at 46

Commission, Report on Evidence,
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them.' It Ís somewhat difficult to take the Report

on Evidence very seriously when it totally ignores

the only code of evidence in force in Canada, and

which is actuafly in the federal domain, the very

arena in which the Commission is working. Surely

the credibility of the Report on Evidence would

have been higher if the Commissioners had made

comments, even derogatory ones, àbout the Military'

Ru1e,s of Evidence. However, this omission is an

excel-lent example of the all-too-frequent practice,

in many fields, of ignoring what the military j-s 
,

doing in the area being examined

Conclusion

The contents of this Chapter should be kept

in mind when considering the material- hereafter.

Unfortunately, much of our mj-litary law is either

transplanted from the United Kingdom, or has been

created and employed without the benefi.t and testing

by civilian examination and crj-ticj-sm. IVhether or

not this is a good thing is a moot point, but this

seems to be the situation. Ho\^lever, these factors

may well be part of the reason why the military iir

Canada obtained authority from Parliament to make:

such a radical departure from trad.ition in the
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establishment of rul es of evidence as they did. in
the amendment of 1959 ,44 wnich amendment constitutes
the authority for the establ_ishment of The Military
Ru1es of Evidence.

44. S.C. (1959) c.5
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CHAPTER TT

PRACTTCE AND PROCEDURE AT COURTS MARTTAL

Iniroduction

Chapter I consisted of a brief review of

the development of military law, and a few comments

on the present relationship, oE lack of one,

between military personnel and civilians, both

in the ordinary sense and as between professionals,

such as lawyers.

A short outline of the development of the

military law of evidence is provided in Chapter III
as the immediate introduction to:

(a) the trlilitary Rules of Evidence; and

(b) a discussion of selected lega1 situations
created by or resulting from the

establishment of The Military Rules of

Evidence

However, a detailed discussion of selected.

articles of The Military Rules of Evidence is
difficult to follow unless some of the practices

and procedures at courts martial are examined. At

civil trials, lawyers employ a variety of statutes,
regulations and court rules or practices. At courts

martj-aI, or the other hand, 1egal material is quite

consolidated. It would consequently be helpful to
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explain that the "Bj_ble', of the Canadian Armed

Forces, from a legaI, administrative and financial
point of view is eueen's Regul,ations and Or4erF for
the canadian Forces, hereafter referred to as eueen,s
Regulations and Orders.

These. regulations consist of three volumes:

volume r is Administrative, volume rï is Disciplinary,
and Vo]ume III is Financial-.

Volume II of eueenrs Regulations and Orders,
which is the volume of primary i-nterest in this thesis
contains most i-mportant reguLations and. orders
established in relation to the various sections of
The National Defence Ac.t which consitute the code

of servi-ce Discipline. volume Tr also contains a

number of appendices, two of which are The Natlona]
Defence Actl arrd The Military Rul-es of Evíde,,"""t
While Volume IT contaj_ns many Orders in Council,
Ministerial orders and chief of Defence staff orders,
these orders do not contain the offícial- number

assigned to them at the time of establishment.
Additionally, Notes, which do not have the force of

1" R.S.c. (1970) c.lr-¿

2. order in council- p.c. r959-roz7 dated 13 August, 1959
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law, are also included. Volume Tf, and indeed
Volumes I and II, are in loose leaf form and are
amended on a regular basis.

Chapters 101 to Il7 of Volume II of eueen,s
Regulations and orders all- deal- wÍth the code of
Service Discipline. Vühen these orders are used ,

even in court, they are ref erued to or quoted by
the Queen's Regulations and order Number assigned
in Volume fI and not by the Order j-n Council oï
other number originally assigned. This practice
is effective and. convenient, and. precludes the need

to possess and continually refer to the canada Gazette"

The code of service Discipline is constituted
by Parts rv Èo fx incr-usive of The Naticin+r- Defence

Act. More particularly, the Headj-ngs for these
in numerical- order in The Natíonal Defence Act

IV - Disciplinary Jurisdictíon of the

parts,

are: '

V

VI

VIT

VÏTÏ

Services

Servi-ce Offences and punishments

Arrest

Service Tribunal_s

Provisions Applicable to Findings and

Sentences After Trial
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IX - Appeal. Review and Petition

Considering the contents of Queen3s

Regulations and Orders, Volume II, now including
-,'._,'.t,. _,

TheNationa1DefenceActandTheMi1itaryRu1esof

Evidence, it is clear that prior to 1 October, 1959,

Volume II was only of linited usefulness: at a

court martial because none of the rules of evidence

applicable in the province in which the court

martial was held were included. Most mitritary

lawyers carried one of the standard. Criminal Code

text books with them wherever they went, but it

Ì,üas always difficult to have a fu1ly amended one,

because thg j-ntervals between publication of

textbook Codes was much longer than i-t is now,

and the Supplements were often d.ifficult to

understand. However, The CrimÍnal Code did include

The Canada Evidence Act3 and considerable evidence

law in the form of cases and comments.

The above explanation describing the lack of

source material- on evidence, Iaw, Do doubt was a

factor contributing to the evolution of a code of

evidence for use at courts martial. It is included here

3. R.S.c. (1970) c.E-10



to provide, the reader with an idea of the circum-

stances in which courts martial were and are

conducted, and the difficulties that milJ-tary

lawyers faced in attempting to carry out their
duties in a thorough and workmanlike manne.r.

Attitude and AtFosphere

The w::iter attended a Criminal- Law Seminar

at Halifax, Nova Scotia, in the summer of L974,

which was sponsored by the Federation of Canadian

Law Societies. The instruction was excellent,

but the writer was very surprised to learn how

much effort is made by prosecutors to prevent the

defence from obtaining relevant and material-

information possessed by the police" Consequently,

prior to civilian criminal cases commencing,

considerable time and effort is consumed bv both

sides in trying to obtaín or prevent information

reaching the defence, as applicable. This is not

to say that many Crown counsel do not provide fu1l
discl-osure to their opponents; they do. However,

this seems to be more the exception than the rul-e.

For example, in many jurisdictions, it is next to

impossj-ble for the defence to question a police

witness, because many of them símp1y refuse to

42



discuss the case before court, unless ordered to

by a competent authority. Conversely, of course,

there are some defence counsel whose capability
of using such j-nformation properly and ethically
is somewhat limited.

This situati-on is virtually unheard of in
military lega1 pre-trial procedures. The defence

receives a synopsis of evidence with copi-es of

all statements made by the accused.. Prosecution

witnesses are available to the defence and they

are normally instructed to answer all questions

put to them by the defending officer. Documents

in the hands of the prosecutor or the Crown

(usua11y Department of National Defence documents)

are almost always made available to the defence.

Financial and other support is provid.ed equally to
both sides. There are situations known to the

writer where a prosecutor has assisted. a defending

officer in obtaining documents, witnesses or other

assistance whj-ch the milj-tary unj_t involved was

reluctant to provid.e, but this situation is rare.

Normally, the defending officer is not

stationed ín the area where the court martial is
held, but the prosecutor is living there, and has

considerable physical and psychological advantages.
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The defendl-ng officer has a perfect right to use

the prosecutorts library; he is often provided with

clerical and administratÍve assistance if necessary

before corirt, and. with a technical adviser at court

if he so desires and one can be made availabl-e.

The general rule is that the prosecution makes

ful1 discl-osure to the defence, and this is practised
:

both in the spirit and the letter of the law by al_l_
j

military lawyers, 3o far as the writer knows. In
fact, the.defence is normally provided with copies

of all Military Police reports, summary investigations,

and Boards of Inquiry. The only exception of any

significance is Boards of fnquiry on aircraft

accidents, which are noïmally not mad.e available to

either the prosecutor or defending officer.4

However, since this Order j-s a Chief of Defence Staff

Order, it is probably ultra vires in light of Military
Rul-es of Evidence Articl_e 71 which states as follows:

"Except as provided in this Section or

in an Act of the Parli-ament'of Canad.a,

there is no offj-cial or governmental

privilege to withhold relevant evidence

Canadian Forces
for the Canadian

Publication 135, Fl-ight S.afetv
1502 para 1.b.

4.
Forces, Article



from a court martial. "

Obviously, the Board of ïnquiry itsel-f coul-d not be

admitted as evidence at the court martial, but the
defence has a right to see it if he has a valid
reason, in order to determine if it contains evidence

or information that could form the basis of a defence.

The general rule in the Armed Forces as to
pre-tria1 production is simil-ar to that enunciated

by Mr. ,fustice Haines of the Ontario High Court in
5Reqina v Lalo4de, where he discussed production for

the defence of statements of accused persons and

reports and investigationJas to statements of witnesses,

except that the rnilitary system is consj-derably

broader in practice.

There are numerous ïeasons over and abcve a

1egal d.uty as to why full and complete disclosure is
made to military defence counsel. Firstly, prosecu-

tors and defending officers know they must live with
each other during their whole careers and an

unreasonable attitude today might cost dearly
tomorrow. Civilian lawyers are naturally given the

same disclosure as military defending officers at
courts martial, providing they can be given the

5. (L97r) ls c.R.N.s. s
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necessary security clearance where applicable'

However, security clearance problems are rare'

Secondly, most accused persons at military

courts are not the same kind of people who appear

rather regularly in civil courts. Many accused

that appear before civil courts are not first time

offenders,andarewellknowntothepolicerwhereas

at courts martial, the accused ordinarily has a good

military rãcord and normally no previous convictions

of a serious nature. Thus, iD most cases, military

prosecutors have no real concern over safety of

witnesses, destruction of evidence, or ottrer such

actions, when they provide information and material

to defending officers.

Thirdly, a mJ-litary prosecutor has very

lit,tIe to gain personally by withholding information

from the defence. Long records of convictions have

little effect, by themselves, on promotion or salary

increases.Ifaprosecutorprepareshiscasewell,

and presents it with reasonable skiII, he has no

causetoexpectcensurefromsuperiorsiftheaccused

is acquitted. some civilian prosecutors are able to

find benefits from a good conviction record, although

the duties of civilian and military prosecutors are

the same; namely to present all the relevant
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admissibl-e evid.ence and let the court make the

finding.

Fourthly, plea bargaj_ning in the mil_itary
is prohibited and thus there is little reason for
the prosecutor to keep his case to hj-mself prior to
the commencement of the trial

Finall-y, there is no preliminary inquiry
in the military trial.process. The case goes

directly from charge to trial, much like the

procedure provided for in Section 505 of Thq

Criminal Codç6 whereby the Attorney General may

prefer a bill of indictment without a preliminary
inquiry being conducted. This intermediary step
of holding a preliminary inquiry is certainly the
cause of much 

.argument 
among civilian counsel- as

to disclosure of informati-on to the defence"

There are other differences between the
pre-trial envi-ronment of military and civil courts,
but most of them are less significant than those

libted in the preceding paragraphs. Those listed.
should provide the reader with some insight into
the military court martía1 atmosphere prior to
trial, whích is the time when most disclosure

6. R.s"C. (I97O) c.c-34
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problems occur.

Once the trial has commenced, most of the
procedure is similar to that practised in civil
courts, except \^/ith resþect to questions about pre_

liminary hearíngs.

ft should be mentioned that at courts
martial¡ adjournments ar€ rare. They aïe usually
only granted if the defence can convince the Judge

Advocate that he has had insufficient time , or is
unable to prepare and present his defence.

Consid.ering the assistance and co-operation the

defence receives prior to a court marti-al, requests
for postponement must be fully substantiated.. The

fact that a court martj-al, once it commences,

continues virtually uninterrupted by adjóurnments

and postponements to completion, is important for
the reader to know. Knowledge that requests for
adjournments aîe seldom granted unl-ess the defending

officer has arrived too l_ate to adequately prepare

his defence, forces hin to conduct his investigation,
obtain what information he can from the prosecutor,

and prepare his case, all in one period of time. As

a result of this time period situation and the co-

operation of the prosecutor, arguments in court about

the crownrs failure to provide relevant ínformation
rarefv arise
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CHAPTER TTI

MILTTARY RULES OF EVTDENCE

. HTSTORY AITD TNÎRODUCTION

Description of Enactments

An examination of. the footnotes to Chapter I
will show that two National Qefence Acts and an

amendment in l-959 are d.iscussed and referred to

repeatedly". Tt wil-l al-so be noted that the

numbering of sections of The National Defence Act-.
of 1950 and the Act i-n the Revised Statutes of

Canada (1970) is not the same. Unless it is clear
which National Defence Act is being referred to,
confusion coul-d be caused throughout the balance of
this thesis. Therefore, while the writer will be

foll-owing the normal- pract'ice regarding citations
and footnotes, hê will describe certain enactments

that are continually mentioned throughout this thesis
as foll-ows without including the citation as a footnote:

( a) The National Defence actf will be calfed

"ltre National Def enqe Act ( l_950 ) " ;
2(b) The National Defence Act amendment' which

created the new authority for the

1. S.c. (1950.) c.43

2.'S.C. (1959) c"5
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establishment'of Military Rules of
Evidence wil-l be called "The Amendment

(l-959)";

(c) Thê National Defence Act3 in the Revised

StatUtes of I97O will be called ',The

National Defence Act (1970)"; and

(d) The Military Rules of Eviderr."n will be

called "The Military R.ul_es of Evideltce""

Since the paragraph numbers in The NationaL

Defence Act (1i5Ð and The National Defence Act (1970)

are different, the writer will attempt to avoid cross-
referring the two Acts by section number, but will
rely on quoting a section number applicable to the

1950 or ITTO National Defence Act quoted. ïn all
cases except those descrj-bed above, the normaj-

footnotes and ci-tations will ,be used

The Milítary Rules of Evidence are only
available in most civilian l-aw libraries in the f'orm

of Order in Council p.C. L959-IO27 13 August, Ig5g,

found in canada Gazette vol-ume 93 at 77o. Therefore,

the whole of The Military Rules of Evidence are

included in this thesi-s as Appendix .8. Minor changes

were made to the 1959 Order in Council_ bv

3. R.S.c. ( I97O ) c.N-4

4. Order in Council P.C. Igsg-IOZi dated 13 August, 1959
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Order in Council- P.C. 1971-31 12 January, I97j.
These changes are incorporated in the rules at
Appendix B, and. were mostly of a techni-cal nature

as a result of military integration.
Pursuant to Section 55 of The National

De{encé Act (1970), officers and. men of the

regular and reserve forces, certain civifians
accompanying the forces out of Canada, and certain

' persons al-ready released from the Canadian Armed.

Forces are subject to the Code of Service

Discipline. Any of these persons tried by Special
General- Court Martial5 would be tried under The

Military Rul-es of Evidence. Throughout this paper,

many references will be made to ',servicemen,,,

"mj-litary personnel, " and "persons,' being tried. by

court martial.

If references to trial by courts martial were,

in all casesi to include the fact that some persons

subject to the Code of Servj-ce Discipline are

civilj-ans and would be tried by special General court
Martial, then sentence structure woul-d be extremery

I awkward and virtually unmanageable. Therefore, persons

5. National- Defence Act R.S"C. (1970) c.lU-4 s"155
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subject to the Code of Service Di-scipline will
generally be described as . "servicemen" or "military
personnel, " which wil-1 incl-ude, âs applicable, all-

other non-mil-j-tary personnêL subject to trial by a

military court martial. The reader should, therefore,

keep in mind that for those very few civil-ians

actually tried by a military court martial-, The

MilÍtary Rules of Evidence apply equally to them as

they do to military personnel-.

Rules of Evidence Applicable
to Courts Martial (1867-1950)

This paragraph is included in this Chapter

simply to provide continuity and to incl-ude all

evidence 1aw back to IA67 in one chapter. As stated

in Chapter I, under the heading 'rCanadian Military

Lawr " it was explained that the rules of evidence at

a Canadian court martial prior to l-950 were the rules

of evidence employed by civilian criminal courts in

England. The complexity of this practJ-ce, combined

with the difficulty of determining the 1aw at any'

given time because of amendments to Britilsh and

Canadian law, has already been outlined. It is,

however, somewhat surprising that the practice of

using Brltish rules of evidence survived for eighty-

three years. Therefore, this heading simply serves
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as an int-roduction to the changes that occurred in

1950 and 1959, which will be discussed in the balance

of this Chapter

Rules of Evidence Applicable
to Courts M?rtial (1950-1959)

Ttre National Defence Act (1950) came into

force on 30 June, 1950. The rules of evidence to

be applied at tríals by court martial in Canada \^/ere

no longer to be the English rules of evidence but

"the same as those from time to time followed in

proceedings under the Criminal Code in civil courts

in the province of Canada in which the court martial
h

was held" "" If the court martial- was held out of

Canada, the accused declared his province of ordínary

residence, and the rul-es of evidence in proceedíngs

under the Criminal- Code in civil courts in that
7--province \¡rere appliqd. This was a major advance

because ít meant that as of 30 ,June, 1950, Canadi-an

evidence Iaw, federal and provincial as applj-cab1e,

would be applied. at courts martial, except in the

rather rare circumstances when English common law

would still apply. However, there r^/ere still-

problems.

Sgpra

Supra

p.43, s.152 ( 1)

p.43, s"152(2)

fnl

fn'1

6.
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Difficulties Encountered Employing
the Rules Prior to 1 October. 1959

Most courts martial were, and still- are held

at military bases, and a large percentage of those

bases are far from any adequate law fibrary. VÍhen

courts were held out of Canada, mainly in Europe,

ilapan, Korea, Cyprus or Egypt, ho 1aw library at all

was avai]able

Evidence l-aw research relevant to the case

the mil-itary lawyer was then preparing for coul-d only

he accomplished either

(a) before the Judge Advocate, prosecutor,

or defending officer departed for the

base or station at which the court martial

was to be held; or

(b) at a well- stocked library near the

location of the trial.

Frofn experience, it has been found that-while

provincial Law School-s and Law Societies have been

most helpful whenever military Iegal officers desired

to use their libraries, the occasions when this coufd

be done were few and far between

Unfortunately, partly because of misplaced
:

optimism and partly because of the unexpected in the

preparation for trial-, mi-1i-tar1r defending of f Lcers and

Judge Advocates in particul-ar, often encountered their



most difficurt legal':problems after they are well
advanced in their work on the case at the location
of the tria'. lrlhen this happeng to a civifian 

::,..:lawyer, for example in winnipeg, Manitoba, he has '¡-...,',,

easy and immedi-ate access to at least two excellent
and comprehensive law libraries. However, a military
lawyer in the same predicament was by that time at : '] 1

-J 
:. .'

the base where the court martia1 was to be held (or 
.,,,.;,.;.;

was in fact actually in progress), and he had no 
:: i

access to any useful lega1 research facility. conse-

quently, military fawyers had only the legal texts,
cases and statutes they brought from their own

libraries, whi-ch r^/ere also usuall-y l-imited in size
and scope.

occasionally, they would be at a locati-on where

there was another mil-itary 1ega1 library, but eve_n

then, that library was usually very limited. only in ,;.,;.-',,,;:

the last four or five years has there been .a .' 
.

signifJ-cant improvement in the size and scope of 1-* 
:-':'''
::.'

libraries at military field offices. However, because

of the very high cost of stocking a library, these
.......:.,.1.research f acilities wil-l understandably remain limited. : ,: ,,

difficult since canadian mir-itary libraries there were

located only at soest in Germany and Metz in France

55
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(now combined at Lahr, Germany), and earlier i_n

Tokyo, ,Japan. Again, these libraries hrere far from
complete. rndeed, unless the accused stated he was

from ontario, it was virtually impossibre to determi_ne

the law of any other province, since not even the
statutes of all provinces are held by regional
military law libraries. Military 1aw libraries tend.

to stock case books and texts based on ontario law
and practice, along with the statutes and reports
for the province in which the library is rocated.

However, whi_le the employment of civilian
rules of evidence at courts marti-al prior to r-959

Idas complicated and cumbersome, it did have one

excellent advantage which flowed from section 119

( 1) (b ) of The National Def ence Act ( l_950 ) :

"(1) An act or omission

(a) that takes place in Canada and

is punishabl_e under part XIf of
this Act, the Crininal Code or
any other Act of the parliament of
Canada; or

(b) that takes place out of Canada

and would, if it had taken place

in Canada, be punishable under

Part XIT of.this Act, the Criminal
Code or any other Act of the
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Parliament of Canada,

is an offence under this part and every

person convicted thereof is liab1e to suffer

punishment as provi-ded in subsection (21 .,,

This section had, and still has today, the effect

of making all offences under every federal statute

an offence under The National- Defence Act (1970).

Thereforerlaws of evidence, procedure, or

practice applicable to civilian criminal_ courts in

the province where the court martial was being held

could also be employed at that court martial, with

the resul-t that the rules of evj_dence applicable to

a charge under Section l-19 of The National Defence

Act (1950) were the same as those employed in a civil

court trying the same federal charge.

Militarv Rules of
Evidence (1 October, 1959)

As a resul_t of the difficulties discussed in

the preceding three pages, combined with a deéire to

create uniformi-ty of rul-es of evidence for all courts

martial, Section I52 of The Na-b:þqal Def ence Act ( 1950 )

was amended in 19598 authori zrng the creation of

uniform rules of evidence. What was in fact created

is the subject of examination in Chapters Vï and VII.

q s.c. (1959) c"5
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A matter about The Military Rules of Evidence

that can appropriately be included here is that
there have only been thro amendments to the lìu]es
since their inception. The first amendment was in

o
1967,- and it was needed because of integration of

!h" forces. In the origJ_nal Order in Council of
J,g59, the expressions,,euèen,s Regulationsr,,,'the

services" and ,'Chief of Staff ,, were used to apply
to each of the three services, nameJ-y, the Royal

Canadian Navy, the Canadian Army and the Royal

canadian Air Firce. The amendment in 1967 replaced
the above phrases with ,'eueen's Regulations and

Orders," "the Servíce', and ,,Chief of the Defence

Staff . " These \¡¡ere purely technical- amendments.

The amendment of 197110 \^¡as more substantial.
rt affected Articles 39, 4l- and 42 of The Military
Rules of Evidence and dealt with the admissibílity
of incriminating evidence obtained compulsorily from

a servr-ceman overseas, in compliance with a mi'litary
regulation similar to section 233(r) of The criminal
Code, whereby a person invol-ved in an automobilè

accident is required to provide certain particulars

9. Order in

10. Order in

Council_ P.C.

Council P"C"

1967-2255 30 November, 1967

1971--31 12 January, I97I
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and render assistance.

Method of Preparation

Only a very few years after the enactment of
The National- oerence ect (rgso) whereby the rules of
evidence at courts martial were establ_ished to be

those practised in civÍl courts in the provj_nce

where the court martial was held, it had become

obvious that that system was totally unsatisfactory.
ït was then decided that uniform rules of evidence

would be much fairer and more satisfactory.

Accordingly, in 1952, the Faculty of Law at Dalhousi-e

university was commissioned to prepare mil-itary rules
of evidence. The Facurty of Law at Dalhousie universitv

completed their work in l-957 and forwarded a draft to
the Office of the Judge Advocate General at Ottawa"

In Ottawa, the draft was studied and amended

until it was in a form satisfactory to the Judge

Advocate General. Some of the of f j-cers who partici-
pated in the work in Ottawa viere Brigad.ier !ü.J"

Lawson, Brigadier-General H.A. Mclearn,

Colonel W.M.W. Shaw, and Group Captain J"H. Holl_ies.

A number of other officers participated at various

times and in various -sp""t".11 As an example of the

1l-. Personal correspondence
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difficulties faced by these offj-cers, it took months

to resolve the problem of what to call the rules.
Indeed, the name finally chosen indicates the

''-:'. ir'- ìuncer-tainty felt by these merì. The word.s ',cod.e' _ ,,,,,,,.,,,,,.

and ',uniform', are not included..

Possibly they suspected the rules they created
were not uniform because there wourd be situations not

. 
t, 

.-,

covered by the rules, in spite of the f act that such 
., ,:..:. :

situations' would be governed by the rules of evidence ' '.,'.,',

' applicable in civil- courtg in ottawa. Ad.ditionalry,
if they were uncertain as to whether they had created
a code of evidence, they seem to have solved their

. quandry temporarily in good lawyers' fashion by

evading the problem and not incl-uding the word "code"
at all, but stil] creating the impression that a

code had in fact been establi-shed.

Is There Actually a Need to ,., .,,., ,,Codifv the Law of Bvidence? 
: :'

This Chapter has reviewed the hístory of the ',' , ,', 
'

rules of evidence at courts martial, along with an

explanation of the method of preparation of the code.

rn conclusion, it i-s helpful to consider whether or ..:,:'.:.:i:'
"_.:-.: .-:.j.:.:

not there is any benefit at all in promulgating a code

of evidence.

A code can be defined as',a body of law

estab1ishedbythe1egis1ativeauthorityofthestate''
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and designed to regulate completely, so far as a

statute ftây, the subject to which it relat"".i,12
The importance of later determining whether or not
The Military Rules of EvÍdence are a code is that
if they are, it would mean that very little of the
common law, . statute law, or case law existing prior
to 1 October, 1959, has specific application to
courts. martia]- This certainly is not what has

happened; but there is the possibility that all- of
us have read and applied these rules incorrectly.

rf one stands back and looks at the whole of
the law of evidence, there seems to be something
wrong with it when one considers the following
factors:

(a) only in the common law j_s there a body

of f aw cal_led the 1aw of evidence;13
(b) the hearsay rule contains approximately

thirty-seven major exceptions which are

listed in The Uniform Rrl.=;14

12 - Bouvierr s Law Dictionary (Bal-dwin' s stud.entsEdition) (ßae) 178

13. Murray, R.G., ,,Evid.ence:
The American Uniform Rules(1959) tt c.B.R. 577

A Fresh Approach -of Evidence ( 1953 ) ',

L4. uniform Rur-es of Evidence r-953, National conferenceof commissioners on unirorm státe Laws, 1155 EastSixteenth Street, Chicago 37, fllinois
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(c) Phipson's L+w of Evidence,15 which seems

to be the most complete current work

contains over 7000 precedents, and probably

a skÍlful lawyer, who had sufficient time

coufd find a precedent to keep out

practi-cally the whole of his opponent's

case;

(d) many aspects of the law of evi-dence, such

as the admissibility of certain documents,

admissibility of confessj-ons ín some cases,

and the compellability of the spouse of an

accused by the accused, are not entirely

clear, even though these matters have been

adjudicated for hundreds of years;

(e) the meaning of the expression "res gestae"

is simply not und.erstood even though it
is used daily in courts throughout the

nation. fn 1934, Mr. Justice Ross of
Nova Scotia stated about the "res gestae"

rul-e "As for me, I still see it through a

glass darkly; "16

15. Buzzard, J.H. i Amlat, R.D. i Mitchell, S.:
Pþipsonls Manual oå thç.Lag of Evideqçe (llth)

16. R v wilkinson (1934) 7 M"p.R. 562
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(f) judges tend to let most evidence iri, with
the possible exception of confessions, ,,for

what it is \^rorth," often rega.rdless of the

rule of evidence that seems to apply to
that situation; and

(g) the federal and provinciar- g'overnments seem

to consider that the rures of evidence are

unrealistically complex and. strict, if
applied at admj-nistrative tribunals, even

those of an appellat. ,r"trrr.-tr7
Mr. Justice L.p" de Grandpré made some

interesting observations on the present rules of
evidence when he was the president of the canadian
Bar Association. rn an ad.dress made by bim to the
annual meeting (Maritime Bar Association)
he stated in part:

"Our rules of evidence in cri_minal matters

. are much too complicated; they are geared

to the needs of the und.erworld; they d.o not
afford to the ordi-nary accused anrd to the

L7" ðnti:rnfJgËign Acr, 24 Eliz II, 3 December, Ig75
Sectj_on 31(4) - ',The Appeal Tribunal is nof
bound by any lega1 or tèchnical rules of evidencein conducting a hearing, and arl appeals shall bedealt with by the Tribunal as informally andexpeditiously as circumstances and eonsi_derationsof fairness permÍ-t. "
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innocent citizen any greater protection
than could be afforded by other rules much

simpler and much more efficient". "it (ttre

Iaw of evidence) is so complicated that
only highl_y specialized lawyers und.erstand

it (and even that is doubtful¡."18
As a result of observing the above factors,

and many others, attempts have been made in common

law jurisdictions in the l-ast forty years to d.o

something about this confusing situation. In 1942,

the American Law rnstitute adopted rh.e Model code.19

In 1953, The Uniform Ru1eg20 r.t" published. Neither
of these proposed codes vrere adopted. However, a

Code of Evidence is in force ín Cal-iforni 
^.2L

Additionally, other jurisdictions have by

statute swept away some of the common law of evidence.

Tn Manitoba, proof of foreign 1aw in all Canadian

jurisdi.cti-ons, all Commonwealth countries and the

unÍted states federal- and state jubisdictions can be

'l Ê,

19"

Þn-adian Bar Bul]etiq, May , :.973

Model Code of Evidence (1942) - as adopted and
promulgated by the American Law Instítùte at
Philadelphia, Pennsylvania, t5 May, Ig4Z(philaaelphia: American Law Instiiute Ig42)

.sgg,g fn 14 p.6120"

2I. 298 West,3s California Evidence Code (1966)
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determined by the court taking judicial notice of it"22
In Massachusetts, the trustworthy verbal and wrj_tten

evidence of deceased persons is admissibl-e as a
result of statute 1"r.23 The united States governmenr

has made the introduction of business documents far
more simple than it was under the common l-aw ru1es.24

'In England, the admissibility of oral and written
evidence has been made much simpler to place before

the court than it was under the common law by

legislating that if oral- or written evidence could

be admitted through the originating witness, it can

be admitted in documentary from through someone 
".1r".25

In Canada, \^te have gione as far as the Engligh, but

only with r.espect to re.càrd.t.26

All of the above legislative moves are

simplifícations of cumbersome rul-es, but they only

22. The Manitoba Evidence Ac!, R.S.M. (fgZO) c.El-50

23. lrïitnesses and Evidence (1959 ) 40 Mass G.L. (ann)

24. (1966) ZA U.S"C,A. s.I732

25. The Civil Evidence Act (1968) 16 and l_7 El-j-z TT_
c.64, s.1 ,2,3,4

26. The Canada Evidence Act, R.S"C" (1970) c.810,
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cover very limited aspects of the law of evidence.

A Code would no doubt be more definitive and even

if it was not all perf ectly clear, it woutrd all-ow

the courts to start over again in interpreting the

law of evidence" The present maize of case l-aw is

so large, so ne.gative in many \^7ays, and often so

contradictôry that it is almost incomprehensible.
?7

Professor Morton of Osgoode Hall argued in l-960-'

that a code was urinecessary because the judges seemed

to understand the law of evídence, and \,úere

interpreting it to adjust to the times and circum-

stances. The argument of ret:aining the present very

confusing and difficult law of evidence simply

because some people appear to understand it, is a

little weak.

ft is interesting that The Law ReforF CommissÍon
2AAct-" made no provision for the Commission to prepare

a code of evidence, but the Commission did -9o "tyt"y.'n
The statutory authority provided in part as follows:

"The objects of the Commission are to study

and keep under review on a continuing and

27. Morton, J.D., "Do lrle Need a Code of Evidence?"
(1960) :e C.B.R" 35

28. R.S.C. (1970) tst Supp c.23

29" Canada: Law Reform Commission Report: Possible
Àreâs of studv ( ottawa; The Queen' s priãGlÎØz )
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systematic basis the statutes and other

laws comprising the laws of Canada with

a view to making recommendations for

their improvement, modernization and

reform. ". "30

A study of the Commission's rules of evidence will

show that they l-ean towards @. When

the Commission disseminated its first draft of the

code, the reaction was:violent indeed., and the

members were subject to considerable written abuse.

Correspondence from across the country showed

that many lawyers and judges just simply dj-d not

understand the present rules of evidence. A group

of Manitoba judges \47ere apparently the most

reasonable in their comments and displayed a

willingness to deal directly with the need for
. 31

cnancfe -

The Law Reform Commission Vüorking Paper on

the rul-es is thirty-seven pages long, contai-ns

eighty-nine rules, and they are intended to be

exhaustj-ve. Regarding matters not provided l-.or,

Section 4 states:

"If a matter of evidence is not provided

30" -$gp5e, ft

31. Personal-

27 p.66

correspondence
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for by this Code, the principles of

common law as they may be interpreted

in the light of reason and experience

shall- govern ."32
' Thus, the intent appears to be to ceä.se the

use of case 1aw, except to the degree necessary to

determi-ne .the ru1es applícable when not provided

for in the code. This very situation is the one

that causes gerious difficulties in The Military

Rules of Evidence, as wil-l- be discussed in Chapter

VII"

However, a section dealing with cases not

provided for probably creates the greatest weakness

in any argument to establ-ish a code of evidence.

The whole body of law is so vast and deeply inter-

related to other areas of 1aw, that it is almost

impossible to write a code of suffÍcient brevity

and c1arity to be acceptable to common law lawyers.

A code for civilian criminal courts woul-d no doubt

be handl-ed much l-ike the judges of the Court Martial

Appeal Court handle The Mititary Rules of Evidence.

That ís, there is a continuous d.rift back to casel

32. Supra fn 43 p" 35. The final published Report
on Evidence still contains eighty-nine ru1es.
ffiõffir the v{orki-ng Paper is section 3 of
the final rer:ort.
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1aw, precedents, and the common law" The Court

Martial Appeal Court does not seem to have dealt

with any particular rule except possibly with

Articl-e s¡(c).33 But, this may well be caused by

the manner in which Crown counsel submitted their

arguments; that is, they too, may be arguing. case

1aw and not the relevant Article of The Military

Rules of Evidence

As will be noted from the quotation on the

title page of this thesis, the writer is not necessarily

supporting codes of evidence. Indeed, probably

the main weakness of codes is that people expect

too much of them" Codifications such as The

Napoleonic Code in France, The. Büoerliches

Gesetzbuch in Germany, and The Burgerl-ijk Wetboek

in Holland. to name a few, are in constant need

of revision. The Napoleonic CodS has recently

undergone major revisions. Furthermore, these

codes are not necessarily any clearer than l-aw in

common l-aw countries.

Another imagined benefit of a code is that it

brings clear and understandable 1aw to the people-

33. Zeisman v The Queen (1966) 3 c.M"A.R. I7
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This

Code

has always failed, beginning with
which siinpllz shifted knowledge of

from one group to another.34

Statutes that clarify, simplify or change

the law of evidence, are not cod.es, and are simply
1aw superi-mposed on the law that was there before.35
fn some cases, these statutes specifically wipe

out existing 1aw, but normally they do not. The

use of statutes to hopefully improve and cl_arify
law is useful, but it is a patchwork.

Codes, -o[ the other hand, are extremely
useful in changing law, co-ordinati-ng different
regional law, and orgianizing the 1aw of evidence,
or any other law, into a manageabfe system.

Causing, confusion, however, between cod.es and

statutes are statutes such as The criminal_ code of
Çanada, which does not even make the pretenie now

of being a code, although it is still cal_led. one.l

On balance, then, from a military point of
view, a code of evj-dence is attractive. Firstly,
it creates the same rules of evi_dence for al-l

34. Hahl_o, H.R. i Gower L.C.B. "Here Lies the CommonLaw: Rest in peace (1967),, 30 Modern L.R. 2,45

35. Robinson v cqnadian pagific Railwav co. fÏtnr-J_ t:_-:r

Justini-an's........-__
the l- aw
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servicemen, regardless of where the court martial-

is held. Secondly, it avoids the need to select

the law of one province as the l-aw of evidence

that will apply, even though the differences in

the provincial faw are more apparent than real,

and often apply mostly to procedure. Finally, a

code and its supporting source material is small-

enough in physical size that a rnil_itary lawyer, no

matter where the court martial- takes place, can

carry enough material to adequately apply the

rules of evidence for either the benefit of the

Crown or the accused, âs applicable.
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PART TWO

SCOPE OF THE MILTTARY

RULES OF EVTDENCE

CHAPTER IV

VfORDS AND PHRASES

Introduction

Many of the words and phrases employed

continually in evidence law are somewhat unclear

in meaning'. Ad.ditionally, confusion aríses when

some judges, lawyers and writers use some of these

words and phrases almost interchangeably. For

example, what is the meaning of "evidence,,, "law
of evidence, " "rules of evidencer', and "procedure,'

to list only a few.

.An incred.ible amount of time and paper has

been consumed writing about these points, and.

surprisingly enough, there is sti11 not complete

consensus as to the meaning of these words and

phrases. The works of Thayer,t *ig*ore,2 and

1" Thayer, J.8., Part of his works !ùere
originally in the Harvard Law Revier¿.

published
See

1889-90) 3 Harvard. L.R. 285,
1890-91) 4 Harvard L.R. 45,
1891-92) 5 Harvard L.R. 45,
1892-93) 6 Harvard L,R. 325, 418
1898-99) tZ Harvard L.R. 7I

These are examples of the quantity alone of some
of the writings of one man.

2. I,Iigmore, J.H., A Treatise on the Anglo Amerj_can
System of Evide s 1
ffi ompany,
1940 )
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?The Canadian êbridqement" are only a few examples

of the huge amount of writing availabl-e. In light
of all that has already been written, it may be

somewhat presumptuous to even discuss the meaningi

of the words and. phrases mentioned earlier,
However, the following attempts at defining these

expressions are simply intended to be a guÍde,

both for the writer and the reader, .so that at
least for the purposes Òf this paper, these words

and phrases wi-ll have a consistent meaning.

Evidence

This word is often used almost interchangeably
with the phrase "Laü/ of Evidence, " thus creating
some confusion in the mind of this student, ãt least.
There are many examples. One can be found in the

. iudgement of Hughes, J.4., in the New Brunswick Court

of Appeal where he stated in part at page 232

"Evid.ence has been defined as part of procedure
dwhich.:: " and again in a Forward to A Symposium

on Evidence, Chief ,Justice Orie L. phillips of the

3" Riddell, hI.R., Editor - The Canadian Abrid.gement(vols 1 to 35) (see vo s c
Company (Eastern) r,ta, 1935 )

4. Recrina v
îi*96-l-Z-c.c"c. 22s ar 232
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United States Court of Appeal, Tenth Circuit,
stated in part, "The term "Evidence,' imports the

means by which an alJ-eged matter of fact, the

truth of which is submitted to investigation, is
established or d.isproved" rrr It is suggestedrwith

respectrthat both of these learned gentlemen r^/ere

referri-ng to "Law of Evidencer" and. not ',Evidencer"

although the statement by Chief Justice phillips

could apply to either expression.

One good and. succinct definition of ,,evidence,,

is "Any species of proof, oï probative matter,

Iega1ly presented at the trial- of an issue by the

act of the parties and through the medium of

witnesses, record.s, documents, concrete objects,

etc., for the purpose of inducing belief in the

minds of the court or jury as to this contentiotl. "o

Evidence appears to consist of the relevant
informationT lega11y presented to the court in one

(1951-52) Vanderbelt L"R., Vol 5, 275

Blackr. H.C., Blacks Law DictJ-onary |  iùin Ed.,
656 (St. Paul: West Publishing Co. 1968)

The word.'irrfor*"tiond in Iaw has many connotations,
such as being an accusation or complaint of a
criminal offence agiainst a person. However, the
ordinary meaning of the word is intended in this
paper" See ï¡'Iebster Third New Tnternational
Dictíonarv, 1965, ât 1160 where it is defined as
"communication or reception of knowledge or
intelligence. "

5.

6.

7.
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or all- of the forms described above. However,

while the word ,'information,, may be considered
too loose to define evidence; it is a word of
modern usage and it is not that inaccurate when

one considers the following statement - ,,The

subjects of dispute between parties are particur-êr
prpposi-tions of fait. "B Montrose's submission is
a good one in that courts d.o not often 1ísten to
"f acts, " but l_isten mainly to "proposj_tions of
fact. " The expression "proposition of fact,,
would fal-1 ínto a definition of ,,information.,,

Evidence is also defined in The Mil_itary
Rules of Eúidence as meaning "anything that has a

significant rationar- tendency to make something
omanifest. "- Vfhil_e this definition may be

technically correct, it is considered to be too
vagiue and general to be useful-, or for that matter
very understandable

Therefore, for the purpose of this thesis,
reference to the word "evidence" wirl mean relevant
information (propositions of fact) legally presented

B" Montrose, J"L", ,'Basic Concepts of the Law ofEvj_dence" - (l'954) 70 L.e"R. 527 at 534

9. Military Rules of Eyidence, Article Z(j)
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to a court in oral, written or

includ.ing judicial notice, but

inferences, presumptionsrlo or

pleadings.

Law of Evidence

real form, and

will not inc]ude

arguments and

Lord Dunedin províded an excellent and still_.
valid definition of the law of evidence in lgl8
when he stated "My Lords, the 1aw of evidence in
criminal cases is nothing more than a set of
practical rules which experience has shown to be

best fitted to el-icit the truth as to guilt;
without causing undue prejudice to the prisoner ,,11

The law of evidence does not regulate the process

of reasoning and "rgr*"rrt.f2 Further, there seems

to be a d.iffe::ence in the l_aw of procedure and the

1aw of evi-dence. "procedure" will be discussed

later, but suffice it to say for now that the law

of procedure and the law of evidence are separate,

10" McWilliams, P.K. - Canadian Criminal- Evid.ence, 38(Agincourt: CanaA
author mentions ,,presumptive evidence'r which he
describes as employing a relation between the facts
and the inference. The writer has no intenti-on of
using this term as it is almost impossible to usewith claritv

1l-. Ttrompsgn_l__.The King,

12. Supra fn 2 p.72, See

( --'l

ËelqJ A.c. 22I at 226

Vol- 1, at 5
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although the law of evidence may well be a branch
of the law of procedur..13

Rules gf Evidence

The writer is somewhat bemused as t.o \^/hat

the expression ,'rules of evidence,, real1y .means,
and how firm and permanent they rea1ly are" Lord
Dunedin said that the r-aw of evidence was nothing
more than a set of practical- ,rrl_"r.f4 That may well
bê, but ar.e they a,,set,,And ar9 they a1l practical,
particularly in a 1976 environment? rn the first
place, Do ,'set,' appears to exist in Canada (except
The Mil-itary.Rules of Evidence) a]though the rules
of evidence have been codified i_n some other
jurisdictions. Secondfy, some rules do not seem

all that practical, particularry when one remembers

that some rul-es hzere established in a bygone era for
crimes or circumstances that no longer .*ist.15
Of course, the principle behind the rul-e is usually
the governing factor as to whether the rur-e is
practical or even applicabte in a particular case.

13. Phipson,
Evidence
( London:

S.L., Phipson's Manual of the Law of(9th 
"Sweet & Maxwel1, 1966)

14. Supra fn 11 p.76

15" Toms v tVhirbv (1875) Zl U.C.e.B. 100



Consequently, the business of actually sitting down

and writing a "set" (or consolidation) of "rules of

evidence" appears to be an extremely difficult task

if the work is to be at all definitive, because it

is so difficult to determine when all of the "rules
of evidence" have been included.

Some judges, lawyers and writers view these

"rules" with considerable alrre as apparently

constj-tutiirg the accumulated wisdom of the ages.

' The writer has gained the impression from some cases

and texts that often less attention is paid to

ordinary common sense in matters of admissibility

than to exhaustive examinations of case law to

determine the exact 1egal situation in a multitude

of different circumstances.

This attitude is best d.escribed by ,Iohnston, J.

in 1865 as follows: "The rules of evidence, which

have been sanctioned by the wisest and best judges,

and ratified by the experi-ence of ages, âs the safest

guide in the investigation of criminal accusations

in British courts of justice, are not subtle

refinements, barren technicalities, or arbitrary

enactments; 'th"y are deductions drawn from a deep

insight into human nature, and being founded on

a close observation of the ordinarv

7A



current of human action under the inffuence of the
motives, passions, interests and affections which
sway men...,, 16

:nd orF l-ha na] a 'i o Err,,i-.¡ r,r '"it'At the opposite end. of the pole is .Edward W.
l'7 i

Cleary* ' who stated ,' . . . the rul_es of evidence largely
have been constructed out of anecdotes and unsystematic
observatÌ.on, plus what hopefutly passes for reason ,j
but could more honestly be labelled conjecture about

...:human behaviour. rn the main, the jurists have been
over-awed by the powers of their own.minds. yet the
human brain weighs only about three pounds, and. too
much ought not to be expected of it.,,fB

Neither quotation about the rules is
particularly easy to support, but probably the
truth about their inception, evolution, and
practicability lies somewhere in between. From

experience, it is fairly clear that even if the rules .r..
are often hard to understand, ret arone find, they .l'
are, for the most part, sensible and practical, methods '

for controlr-ing the introduction of evidence in court.

79

16. Queen.v DowPev, Douqlas and Lambrue!!, (1865)

17. Professor of Law, University of ïllinois
18. Cleary, E.M, "Evidence as a probl-em incommunicatj_onsi' (j_g5l-_52) 5 vander¡rrt L.R.277 at 279
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trünen examining The Military Rures of Evidence,
(including those which differ from civilian rules of
evidence), the writer is under no il_lusion that
these rules are anywhere cr-ose to being perfect; but
they do represent an excellent and obviously workabre
code so far as they go"

The difficulty appears to be that a ,,ru]e,,

is always evolving and j_s not static for very long
.unless it is incorporated into a statute. Thus, a

rule that was sensib]e in 193r- may not be sensibr-e
tod.ay and will be "bent,, or changed by a court.
However, when the rules have been codifi_ed'with
effect from a certain time, the process of
evolution may conti-nue, but always within the confines
of the words of the rure" This is so because of the
canons of construction, which the writer agrees are
sensible, that are empl0yed i-n the interpretation'of
statutes and codes.

Rules of evidence are a combination of statute
Law rules and common Law Rur-er.f9 while common ]aw
rules of evidence can be 1,þs¡g,,20 if the underlying
reason for the rur-e does not fit the circumstance

19. American casualty co. v Horton (rg4r) r52\ ¿/-

20. Doe 'D. ¡tgæÞy__v Mulho.t land (1846_48) 2 u.C.e.e.



2Tbefore the court, it is quite diffÍcult to
"bend,' a statutory rule of evidence. The alterna_
tive in this latter case appears to be to refuse to
apply th'e rule at all if the circumstances before
the court are not in harmony with its underlying
principle" Thus, when a court says that a certain
codified r1le is not applicable, the lawyer who tried
to use that rule is often at a 10ss as to what 

'awthen applies. Usually, it is not quite as simpl_e; as
merely saying that the criminal law that was in force
in a province immediately before the first day of
April, 1955, continues in force unless altered bv
Parli"r"rrt.22

Therefore, for the purpose of this thesis,
the rules of evidence wilr be considered to be alr-
common law'and statutory rules of evidence applicable
in a civilian court of ordinary criminar jurisdicti_on
or at a military court martial. Later on in this
paper, the writer wirl attempt to deal with the
question of whether The Mir-itary Ru]es of Evidence
need be consistent with the rules of evidence empl0yed
in civilian criminal courts in canada, and whether or

2I. Ca1dwelt v Kinsman (1853-55) 2 Nova ScotiaReports,

22. Criminal_

998- at ¿O'S

B1

çgse - R.s.c. (1970) c.C-34 s.7(2)
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not they constitute a code.

Procedure

The question as to whether some matter is a

rule oÎ procedure or a rule of evidence is often
important, particularly from a constitutional_ point

23of view, 'but when the question is dj_scussed in a

federal court and the problem involves two fed.eral

enactments with dif f erent ,'procedures, " the writer
has alwalrs had difficulty in determining the

consequences that flow when the matter is determined

to be either a rule of evidence or a procedural

matter.

Judge Advocates or presidents at courts

martial have made such rulings, and apparently, if
the item under examination is not a ru]e of procedure,

the provisions (if any) of The Military Rules of
Evidence must be applied because of Arliçle 3 thereof.
conversely, if the matter under review is determined

to be a rule of procedure, the law prescribed in the

federal enactment other than The Military Rules of
Evid.ence could be applied. This situation is some-

what unsatisfactory" The question of conflict in

23" Supra fn 4 p,73
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federal statutes wilf be di_scussed later
Vfhat is a rul-e of procedure? phips on24

describes it as fol-lows: "Adjective law is divided
into two main heads: procedure and evÍdence.

Procedure is the part of ad.jectíve law that deals
with the initiation of proceedings in the appropriate
court, the ascertaining of the precise nature of the
dispute between the parties and the due and. regular
conduct of the proceedings. Tnasmuch as it is
usually in the course of such proceedings that
evidence is required, there j-s a real sense in
which the law of evid.ence may be regarded as a branch
of the law of procedure, but it is more convenient
to divide them and treat them as separate branches

of adjective law. "

p.K. Mcwilli"*",25 in his index at 693 seems

to imply procedure to be the formal and physical
steps taken prior to and. during a trial. An exce]r_ent
description (and one that the writer understands) of
the difference between a rule of procedure and a rule
of evídence is as fol]ows:

,,The necessj_ty for serving notice to

24. Supra fn 13 p.77

25. Supra fn I0 p.76
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produce documents as a pre-requisite
for the introduction of secondary

evidence may be regarded as a rule of
evidence, but the manner of serving

such notice is undoubtedly subject to
rule of court .,,26

. The Municipal Court in which this case was heard

uras empowered to enact rules of practice and pro-
cedure and theref,ore the expression "rule of couït"
can be read as "rule of procedure",,

Again, procedure has been explaíned as

"that which regulates the formal steps in an action
or other jud.icial proceedings; the course of
procedures in court; the form, manner, and order

ín which proceedings have been and are accustomed

to be hel-d. "27

fhe judges and writers seem to agree that the

rules of procedure are not substantive 1aw, but are
'in reality administrative and policy rules governing

the physical means by which charges, suj-ts and

evidence are brought before the court. The question

of whether the evidence is accepted by the court,

26. Schratt v Accurate Tnstrument Co. Inc " (1942)

27" Mahoninq Vallev Rv Co. v Santoro (1915) ltZ
N. E. R. 190 , t-91
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even after all the "ptîocedureil has been fol_l_owed

is a question of the l-aw of evidence, ât least as

the writer. understands it, and he will end.eavour

to maintain this distinction. throughout this thesis.

Comments

The above discussj_on of the meaning of four
.,1 

.,..., .a . .,, . .. 
,a.

words and phrases j-s j-mportant, as the wri-ter feels '''"" "

that any study of the l-aw of evidence is certain to :"';',",,;

be at least partially unsuccessful unless the

student or writer has a clear understandinq of the

difference in the meaning of these words and phrases.

Often difficulty is caused by writers and. judges

mis-using these expressions, or in fact using them

incorrectly, and if the student is not clear in his
own mind as to their meaning, hê can easily be

confused 

': 

: r.';"'
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CHAPTER V

SECTIINS ]-2(TI AND 158(1) OF

THE NATIONA.L DEFENCE ACT

Tntroduction

Before discussing the scope of section r5B(1)
of The Nationa] Defence Act (1970)1 which provides
for the publi.cation of The Military Rules of
Evidence, the writer considers he should mention
brief ly ,the Federal Governmentr s authoritv to
establish courts martial and a court Martial Appeal

Court.

The British Nortþ America Act2 contains two

R.S.C. (L97O) c.N-4

(1867) 30 and 31 vict. c.3 - vthile it is iruelevant
and probably well known to scholars, it isinteresti-ng to note the statutes which Ì^/ere assentedto on 29 March, 1867, on the same dav as ourconstitution came inùo existence. r1-ve statutes,including our Constitution hrere assented to, and theother four were: (1) an act for removing dóubts asto the validity of certain marri-ages between Britishsubjects at Odessa; (2) an act tõ supply *¡Og,li8to the service of the year ending sr Mãrãh, r}6ii
!3 ) an act to repeal dog lj_cenceã; and (4,) theMetropolitan poor Act. our constitution was there-fore assented to along with other legislation dealingwith confused people, poor people anã animals.considering the subject of the: five statutes placedbefore Queen victoria as a result of whatever systemcaused all five to appear the same day, no doubi canbe left in the readerrs mind as to thã'importanceplaced on the canadian constitution at trrät time, êtleast by the British Monarch and Government.

1.

z.



B7

authorj_ties to support the right of the Federal
Government to establish military courts. Firstly,
section 101 states as fo110ws: "The parr-iament of
Canada rây, notwithstanding anything in this Act,
from Time to Time provide for the Constitution,
Mai-ntenance, and organization of a General court
of Appeal for Canada, and for the Establ_Íshment of
any additional courts for the better adminÍstrati_on
of the laws of Canada. " Additionally, and more

specifícaIly, section gr(7) of the same Act provides
that the Federal Government has exclusive juris_
diction in matters of "Mi-li-tia, Military and }Taval
Service and Defence.', Therefore, there is- authoritv
to establ_ish military forces, and to establish
courts- However, does The British North America
Act authorize the establishment of courts martial
for the purpose of hearing military offences?

A leading' case on section 101 of rhe British
North America Act is Reference re privy Council-

?Appeals"" This was a reference to the supreme court
of canada to determine whether the Federar- parliament
had authority to amend IÞ" @4 ,o

3. LtnndlD.L"R" 2Bs

4. R. s . c. (Ig27') c. 35
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prohibit appeals to the privy Council, and make the
supreme court the final court of appeal in crimi-nal
and civil matters in Canada.

In his judgement, Sir Lyman p. Duff, C.J.C.
decided that parli-ament had. such authority and that
the amendment to The supreme court Act was intra
vires the Parliament of canada" The; decision r^ras

partly based on the fact that the rules of construction
were such that if a matter did not fa]l within pro-
vincial juri.sd.iction pursuant to section 92 of The

British North America Act, "then it must fall within
the legislative competence of the Dominion parl_iament.,,

While this decision dealt only with the power

to establ-ish a general court of appeal, the reasoning
appried to construction of The British North America
Act to establish the Supreme Court would also appfy
to the phrase in section 10r "...of any additional
courts for the better administration of the raws of
Canada." ft was held in Re_Ëserq of Commerce Act,

-19.19, and Combines and Fair prices Act. 1919, that
"additional courts" may be estabrished by parl_Íament

pursuant to section 101 of The British North America
Act provided their jurisdiction does not trench upon
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provincial rights.f,

Another factor is that these mititary courts
are for the purpose of maintaining peace, order and
good giovernment in the canad.ian Forces. The expressíon
"peace, order and good government" is dj-scussed in
the Privy councÍl Referènce in the context of peace,
order and good government in the federal domain, and.

military courts martiar are clearly in the federar_
domajn and deal ontry with federal law. For example,
section r2o(r)(a) of The National Defence Act (rg7o
makes all offences under any federal act an offence
under and nowhere in
the Act is there any attempt to make provincial
offences charg,eable under the Act.

Therefore, since national_ defence is a

federal responsi-bi1ity, the estab]ishment of military
courts martial and Appeal courts to administer the
law of the Armed Forces seems clearly to be intra
vt-res the Federal parliament.

Additionally, other courts, such as the
Federal- court,6 which is not a final court of appeal,

-

6.

Etr41 A"c.

R.S.C. (1970)

191

(2d Supp) c.10
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have been estabrished und.er the authority of section
101 of The British North America Act. Thus, there
seems to be a sound constitutional basis for the
establishment of military courts martial-.

courts martiar- dear with criminar matters and

are thus criminal proceed.ings. A criminal proceeding
has been defined as "A proceedi-ng in court in the
prosecution of a person charged or to be charged with
the commi-ssion of a crime, contemplating the convictÍon
and punishment of the person charged or to be

7charged. "' There are other equally accurate
definitions which alr- rerate ei-ther to ,,a crime,, or
"a violation of crimi.nar- raw." sections 63 to r2r
of The Nationar Defence Act (1970) are ar_r_ offence
sections that constitute crimes, many of which are
offences that do not exist under civili_an 1aw.

Therefore, there is a need for rules of evi-dence of
some type, because there are no civílian rules that
strictly apply to some of these offences

It seems reasonable to conclude that
Parliament can establish "1aw of evidence,, in criminal

Constitutionality of Evidence Lawin The Nationel_!ç€ence Act (1970

7. Bal-lentines Law Di_ctionary ( 3rd ) 2gI
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matters at courts martial bv reason of Section 9I(27)
of The Briti_sh North America Act. It is clearly
quite proper for parliament

rules of evidence employed

martial because these rules
proceedings and fall_ within
British North America Act.

Addit.ionally, it is equally proper for
Parliament to estabrish any other rules as rur_es of
evidence at courts martial. The important factor
being that parliament is not rimited in establishing
rules of evi-dence for civil or military courts to
those rules that exist at any certain point in time.
Parliament appears to have the authority to create
whatever rules of evidence it wishes to, so long as

it does so in the federal domain. T¡ühether or not
there are any restrictions on the rur-es that can be

established wilr be examined later in this chapter.
However, before doingi so, a few paragraphs are
i-ncl-uded showing examples of legislatíon in other
federal statutes relating to rules of evidence.

to authorize the use of
in civil courts at courts

apply to criminal
Section 9I(27) of The

Other Statutes Legislating Law of

B"

B. R.s.c. (1970) c.R-9
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provides in Section 34(6) that the rules of
evidence at a trial authorized by that Act wi]1 be
the same as those fo'lowed in proceedings under The

Criminal Code in the provj_nce where the trÍal is
hefd. The North lrrest Mqunted po.liç-e Act9 legislated
rul-es of evidence in sections 10 and 24(2) when a

member served with the Miritia, oï when charged with
desertion. Additionally, earlier military
legislation, as discussed in Chapter ITI of this
thesis, legislated rules of evidence to be applied
at courts martial. There seems to have been no
question over the years that the Royaf Canadian

Mounted police and the Armed Forces had and have the
authority to legi-slate rules of evidence for their
courts and tri-bunal-s.

rt therefore for-rows that although the ,nreseàt
section 158(r) of rhe National Defence Act (1970) is
somewhat unusual, federar legislation regiarding rures
of evidence for courts other than civir-ian courts of
ordinary criminal jurisdiction is neither unusual nor
ne\,{.

From the foregoing, it is submitted that there

o R.s.c. (1886) c.45
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is littLe doubt that the Federal Government has

the authority to make rules of evj-dence applicable
to crimi-nal matters,. both for civilian and miritary
courts. The best example of the empl0yment of this
authority in the civil domain i" @' ]nAct. -"

The question to be examined now is the scope

of the authority given in
(1970) to the Governor in council to make regulations
respecting the rures of evidence. For easi_er

reference when reading this Chapter, the two

pertinent sections of The rygli_g4ql Defence Act (1970)

are quoted hereunder:

Section 12(I)

"The Governor in Council_ may make

regulations not inconsistent with this
Act, for the organization, trainíng,
discipline, efficiency, administration
and good government of the Canadian

Forces and general.ly for camying the
purposes of this Act into effect.,,

10. R.S.c. (1970) c.E-10

Y5
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Section 158 (I )

"Subject to this Act, the rules of
evidence at a trial by court martial
shal_l be such as are established by
regulations made by the Governor in
Council. ',

Fo.r the readerrs assistance, a copy of the
whole of The Miritary Rules of Evidence are attached
to this paper as Appendj-x B. Since these Rul-es are
generelfy only avair-able to civir-ians in the form
of the Order in Council, the writer considered it
would be next to impossible for the reader to view
these Rules as a whole while reading this paper,
unless a copy of them was readily available.

Section 12(I) - a General provi_sion
for Making. Requlations

Section 12(I) of The National_ Defence Act
(1970) is a general authority to make regulatj_ons
covering al-l aspects of the operation
of the Canadian Forces. The wording
is virtually identical to Secti on 42

11Services Act-* and. Section 139 of The

and government

of the section

of The Naval
L2Militia Act.

11. R.S.C.

12. R.S.C.

(1927) c.139

{1927) c.132
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Going back to the first U¿.L¿!i_" e"-L13 Section 96

provided for a somewhat wider authority in that
the section provided that "the Governor in council
may make regulations relating to anything necessary
to be done for the carrying into effect of this
Act... "

A very modern comparison with section 12(1)
is section 2r(r) of The Roval canadian lr{ounted

14Police Äct.-- The two sections are identical except
a section
does not contai-n the words "not inconsistent with
this Act.'l However, this expression has littl_e
meaning in I aw when included in a secti-on of this
nature because subordi-nate legislation must, in any

event, remain within the parameters of the authorizino
't 5Statute. --

ït is doubted that the present Military Rules

of Evidence would have been valid, had they been

established sole]y under the authority of section \z(r)
The phrase "for carrying the purposes and provisions
of this Act into effect', might appear at first

13. S.c. (1868) c.40

14. Supra fn B p.9l
15. E.A. Driedger - The Construction of Etatutes(Toronto: Sutte ., t Ig74)

20O and 306



96

glance to provide a veïy wide regulation_making
authority, but such is not the case. The authority
provided in sectíon r2(r) seems to be limited to

,,-. 
.,1.,.'.,.making regulations of a procedurar- and administrative

16nature, and while a fairly wide interpretati-on can
be given to this authority, it shourd not be used to
impose penalties or affect rights.f T ;,,, '.

section r2(r) ' as presentry worded, is 
,,,',r.,,....,identical to section 13(r) of the originar National

Defence Actl8 of 1950. At that time, the rules of
evidence at a court martial_ were stated in
secti-on 152(r) to be the rur-es of evi-dence appricable
in the province where the court martial was held.
However, Section IS2(4) specifically stated that ,,a

court martial, wherever held, sha]1 not as respects
the conduct of its proceedings or the reception or
rejecti-on of evidence or as respects any other matter 

;.,,,..,.i,.,',..:'': '

: . .. ...
or thing, be subject to any Act, law or regulations
not in force in canada. " This provì-sion r,\ras not '' "'
included in the amendment to Section ].52 of

16. rbid at 306

17. y_.M. Hoyt, Bill Draftinq ManuaL (Fredericton:
The eueen'sffir the Province of NewBrunswick, 1966) gO

18. S.c. (1950) c.43
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The National Defence Act19 in 1959, wh'ch section
is now Section 158 of The matig_qgl Defence Act
(1970). This omission in the amendment of 1g5g
will be discussed more ful1y in the paragraphs
deali-ng with Section t58 ( 1) .

However, it seems that the inclusion of
sub-paragraph (4) in Section IS2 i_n l95O would
suggest that section 13 (now section 12(1)) \^/as

not intended to be used to create new law in the
field of evidence. Section 152(4) was a specj_al
rather than general section of the Act and it
mentioned regulations. Clearly, Section 13, a

qeneral section, would. have been subject to
Section 752(4), a speci_al section. The normal
rul-e of construction is that the general yields
to the special. Therefore, even if the old
Section 13 of The National Defence Act (1950)

could have been interpreted so as to a.10w new law
ror courts martial to be established, section r52(4)
specifically prohibited this in the fie]d of evidence-
In The City of ottawa v Íhe Town of Eastvj-ew,20
Rinfrit J. stated: "The principle, is, therefore,

10

20.

S.C.

Ettn!

( 19s9 ) c.5

S.C.R. 448 at 462
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that where there are provisions in a speciar Act
and in a general Act on the same subject which are
i-nconsistent, if the special Act gives a complete

rule on the subject, the expressj-on of the rule
acts as an exception of the subject matter of the
rule from the g'eneral Act. " This decision of the
supreme court of canada dear-s with two statutes, one

being general and. one being special, but it is
submitted that the same rule of construction would.

apply to a gieneral and special section of the same

Act.

This proposition is further supported by
the provision of The Royal canadian Mounted police

21Act.-- Section 2I(I) of that Act is the general
regulation-making authority, and, as mentioned

already, is virtualr-y identicar to section 12(r)
of rhe National Defence Act (1970). secti_on 34(6)

of The Royal canadian Mounted police Act provides
that "the rules of evidence at a tri-al- under this
part shall be the same as those followed j_n

proceedings under the Criminal Code...,, ïn that
statute, flo effort is made to cïeate by regulation
rules of evidence which are different to those that

2L. Supra fn B p.9l
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exist in civilian criminal courts, presumably
because under the wording of Section 2i-(I) of

"" such
authority exists, and there is no other section
of the Act which could be used to make additionar-
or new rules of evidence

Under the rules of construction of statutes,
the general yields to the special or particul_ar.
Section I2(I), a general section, yields to
SectÍon 158(l), a special or particu1ar section
Therefore, section 12(r) of The National Defence
Act (1970) is the section that creates authority
for the estabr-ishment of all Governor in councir_
regulations except those relating to rules of
evidence

Section 158(l) - a Special provision

Section l58(1) "f
(I97O)" is so short and. indeed so generaÌ with
r"*r* to conditions imposed, that it can easily be
passed over without being given a pïoper and thorough
study- However, considering the rather voluminous
regulations made under this section,namely The

22. Quoted in fu1l at p"94
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Military Rules of Evid.ence, it is consj_dered

n'ecessary, before actually examining The Military
Rules of Evidence, to determine the scope and

intention of this section.

To þegin with, the wordj_ng of this section
is not detailed or specific and, in fact, is some-

what imprecise because the phrase ,,rules of evidence,,

is neither defined nor l-imited.. The meanÍng of the
phrase "rules of evid.ence" \,üas discussed in chapter rv
of this thesis explicitly because the phrase is not
defined in The Nati-onal Defence Act (1970) and. is
often used improperly or in a rather vague and. i_nexacc

manner "

ït may be that in dealing with the words in
Section 158(1), "the vaguer they are, the more

imprecise they are, the greater the del-egation.,,23

section 158(1) is the only section that deals with
the establishment of rules of evídence by regulation.
Furthermore, it was enacted ni-ne y"^t"24 after The

National Defence Act (1950) came into force.
Therefore, while the word.ing is somewhat i-mprecise,

it is quite clear that it deals with two specific

23. Char]es P. Curti-ss -
Tnterpretation - (an @ed in(1957) c.B.R. p. S2B)

24" Supra fn 19 p.97
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matters, namely:

(a) the establishment of regulatj_ons and

(b) the creati-on of rules of evidence.

This section could not be used to make regulations
for any purpose other than the creation of rules of
evidence. Regulations on other subjects must be

established pursuant to Section 12(I) of The

National Defence Act (1970)

The question, therefore, in this Chapter is
to attempt to assess what Parliament intended when

it repealed the old Section 152(1) of The National

Defence Act (1950) and enacted what is now Section

158(1). In order to come to some conclusions on

this question, the writer now proposes to examine

some of the words in Section 158(1), including the

impl-ication of these words, and will comment briefly
on other federal_ statutes that appear to apply to
Section 158(1 ).

(i) ,"Subject to this Act

To determine the meaning of a section in a

statute, one must examine the ordinary and_ usual

meaning of the words rr"d,25 and. examine all the

25. Victoria City v Bishop of Vancouver Island
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surrounding circumstances including the statute
itserf as a who1e.26 vüith this in mind, the words

"subject to this Act" wilr be examined at rength,
because they are the only words in section t58(r)
that could create any restrictions on the making
of regulations establishing rules of evidence.

There are rel_atively few cases deal_ino
with the meaning of the expression ,,Subject to this
Act, " and consequently, most of the discussion in
this chapter wilr deal with the words themselves
and the sections of The Natio"al Oefen (1970)

that seem to apply.

Firstly, a few comments on some of the cases
decided on the subject vi¡ords. The construction of
a statute or a section is a matter of I^*.27
sections of a statute should not be interpreted to
conflict, unless that intention is clearly shown in

- "qthe statute,'" and in fact, every effort should be
made to read the various sections of the statute ,,in

harmony. " This, the writer proposes to attempt,
although it has been he]d that the words ,,Subject to

26. Director of p@ic.__pqosecutions v Schildka

27. Vancouvellf_lglq4qhip of Richmond

28. R v peckert Fnttl o.vr.N. 163 ar

(1959) tl D.L.R. (2d) s B

r64
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the provisions of this Act', show the intention of
the legislature to modify and alter, ãs wel_l as

codify the l-"*.29 The question of whether The

Military Rules of Evidence are a code wir_r be

díscussed in the next Chapter, but it is
informative to note that the expression ,,Subject

to this Act" suggests mod.ification and alteration
in the law.

Obviously, the authority to estab1ish
Military Rules of Evj-d.ence is not subject to every
section of rþe Nationar Defence Act (1970) but only
to those related, directly or i_ndirectly, to the law
of evidence- There is no doubt that the definition
section, Section 2, applies to the meaning of words
in section 158(r). Additionally, the following
sectj_ons, and possibly others, apply directly:
Sections 9 and l_0 (appointment and duties of Judge
Advocate General); Section 12 (authority to make

regulations); Section 29 (redress of grievance);
sections 48. and 49 (publication of regulations and

validíty of d.ocuments issued und.er The National
Defence Act); Sections 56 to 62 (pleas in bar of

29. Hinton Elecp¿_c_qq. v Bank of Montreat_
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trial, place of offence and trial, limitations,
civil jurisdiction and parties ) ; Sections 78, 87 ,

101, LoA, 109, and 119 (auxiliary 1egal definitions
regarding certain offences); Section 120 (civi1
offences are offences under this Act); section r2r
(foreign 1aw); Sections l-22 and l-23 (cognate

offences and attempts); section r2B (ignorance of
law no excuse); Section J 29 (civil defences);
sections 130 and. 131 (insanity); secti-on 158(2)
(publication); section 159 (d.ocuments); section r61
(evidence on commj_ssj_on); Section i-62 (view);

Section l-64 (oaths); Section I72 (insanity at
trial); section r73 (insanity at time of offence);
section 1Bl- (new trial); sections rg7 and t_98 (right
to appeal); and Section 2OI (Court Martial Appeal

Court ) .

The majority of the sections of The National
Defence Act (1970) listed in the preced.ing paragraph,

have some effect on the establishment of the rules of
evidence, but their main impact is at trial_ where

these sections actually supplement the rules of
evl-cLence. For example, Section 78(3) provides that
unless the contrary is shown, six months absence

without authori-ty sha1l constitute an intention to
desert. This secti-on woul_d have to be read in
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conjunction with any Military Rules of Evidence

dealing with proof of intention.
There i", however, one section that may

significantly affect the rul_es of evidence

established pursuant to section r5B(1) and that
is Section 729, which reads as follows:

"A1l_ rules and principles from time to
tíme followed in the civil courts in
proceedings under the Criminal Code

ttrat would render any circumstance

a justification or excuse for any act

or omission or a defence to any charge,

are applJ_cable to any defence to a charg.e

under The Code of Service Díscipline,
except in so far as such rules and

principles are al_tered by or inconsistent
with this Act. "

This section is very similar to section 7(3) of The
30Criminal Code, and is repeated in full in this

paper so that it can readily be examined while
reading the next few pages. fn the fírst place, it
is contended that the rul-es and principles referred
to in this section would only be those rul_es and

30. R.S.c" (19701 c.C-34
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principl-es appricable to offences included in The

criminal Çode. Additionally, sectÍon r29 wourd not
appear to apply rules and principles followed in
proceedings under any other federal statute, to
charges under The Nationar Defence Act (1920)

However, if a charge is laid und.er

Narcotic contror- Act,31 trrr"r and principles in that
Act which constitute a justification or excuse, or
a defence.could certainr-y be used. But, this would
not be so because of Section I2g of The National
De{ence Act (1970), but because such excuse or
defence is included. in , or
is covered by Article r-1(2) of The Military Rures of
Evidence.

Secondly, none of the ru1es or princÍples
followed in Criminal Code charg.es would apply if
they were altered by or inconsistent with The

Nationar Defepce Act (1970). For exampre,; defence
of alibi is not i-nconsistent with The Nationql_ Defence

Act (L970) and is thus a varid defence at a court
martial- However, a defence that the al-ieged crime

section L20 of The National_Defence Act (1970

contravening a section of, for example, The

31. R.S.c. (I97O) c.N-1
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occurred outside canada might be valid in the civi]
court pursuant to section s(z) of The crimina] code

but would be inconsistent with secti-on 57 of rhe
National Defence Act (1970) whj_ch specifically
provides that a charge can be laid reg.ardless of
where the offence occurred.

Thirdly, Section I29 seems to refer to
substanti-ve law as d.istinguished. from the raw of
evidence. For example, the word ,,defence" refers
to a "circumstance" and "charge.', The wording

suggests substantive defences such as alibi,
provocation, lack of intent, insanity, to name a

few. The section does not seem to sugg;est that all-
the rules of evidence applicable in a civil court
hearing a charge und.er The Criminal Code apply to
courts martial_.

In ány event, probabl

defences provided by The Cri

applicable because they are

National Deif ence Act ( 19 70 ) .

y many excuses or

minal Code are not

inconsi-stent with The

In thj_s regard, it must

be remembered that most of the offences in The

National Defelcg_êg! (1970) do not exist in civit law

and thus ci-vil- defences in The criminaf code are

usually inconsj-stent with defences applicable to
military offences.
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Finally, when parliament enacted Section l58(l)
of rþg Nationp.l Def ence ,A,ct in 1959, and. commencêd it
with the expression "Subject to this Ã,ct,', it must

have been a$/are of section r29, because if section 129

includes all rules of evidence availabre to def"end

criminal- code charges, there would have been littre
reason to enact Sectj-on 158(1) j_n the fi_rst place.

Tn this regard, it should be remembered that
section 129 of The Natio4al Defence Act (l?70l includes
the expression "except in so far as such rules and

principles are altered by or are inconsistent with
this Act." rt woul-d seem that this expression wouId

clearly make section r29 subject to section l5B(l)"
In any event, Parliament is deemed to know what it
is doing and not to make mistakes.32

Therefore, it appears that Section I29 does

not apply to the rules of evidence employed to
present a defence or prevent the prosecution from

i-ntroducing damaging evidence, but applies only to
certain of the defences themselves being avail-able

to a serviceman on trial before a court martial, and

only if the charge is one und.er Section I2O of re
National Defence 4c'Þ lG970) of contravening a section

I

''-- -'-_ . i*

32. 9omnisgioners for Specj.al purposes of fn
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of The Criminal- Code. The manner of presentincr

the defence þrovided in The Criminal Code would be

guided by The Military Rules of Evidence, and not

bv ci-vilian rules of evidence.

It should be noted that some of the "defences"

open in The Criminal Code include shifts of onus to

the accused. For example, Section 730(2) of The

Criminal Code provides that the burden of proof

shifts to the accused when he attempts to prove an

exception or the exemption. In the case of Cherkas
33v the Queen, it was stated that Section 129 of

The National Defence Act (1970) brought Section 730(2)

of The Çfr¡qinal Code into operation. The accused,

charged with absence without leave, used as a defence

"custom of the Service. " The court stated this

defence was an exception of excuse and that the burden

of proving "custom of the Service" shj-fted to the

accused. The Learned Judge of the Court Martial

Appeal Court in that case, referred only to The

National Defe@ and The Criming!_Çsqe,

but made no mention of Article 11 of The Militarv

Rules of Evidence whích incl-udes virtual-ly that

exact provision. This practice by the Court Martial

33. (I97 4') C.M.A.C. (unbound) dated 31 May , 1974,
atz
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Appeal Court exemplifies the difficulty that wil-1

be discussed later, that the jud.ges of that court
often discuss the rules of evidence in a civilian
context, âs if The Military Rules of Evidence did
not exist, when in fact there is a Military Rule

of Evidence on that very point. The result is that
it is often difficult to follow and understand the

decisionq, partÍcularly as to whether a certain
Military Rule of Evidence used. at the court martial
applies at al-l-. The way in which the judges of the

court Martiar Appeal court write their judgement coul-d

be predicated on the way j-n which counsel f,or the

Crown presents their arguments. That is, if. Crown

counsel do not emphasize or quote The Military
Rules of Evidence, there is l_ittle reason for the
judges to do so either

As a matter of interest, Section 4 of. The

Criminal Code provides that ',nothing in this Act

affects any 1aw relating to the g:overnment of the

Canadian Forces, " while at the same time The

National Defence Act (1970) provides in Section I2g

that some of the law in The Crimina] Code applies

at courts martial. This appears to be a rather
strange and uncertain situation. However, it probably

has no significant effect on the problem being



111

discussed in this Chapter.

(ii) " shall "

The word "shall_" is of paramount importance
i-n section 158(r). rt is doubted that the meaning

of this word can be more clearly stated than i-t was

in Re Pub1ic @on and Edwards Garaoe
34Ltd where it was hel_d. that the provisj-on is

imperative" Where, ho\,,/eveï, an Interpretation Act
expressly provides that ,,shall_,, is to be construed
as imperative, and "may" is to be construed as

permissive, the court is bound to assume that the
Legislature when it used "shal-l" intends that the
provision shal1 be imperative.

Considering the fact that Section 28 of T4e

ïnterprqtatj-on Act35 U"rirr"" ,,sha11,' and ,,may,/,,

there ís l-ittle doubt that it i-s mandatory that the
ru]es of evidence establi-shed under section l5B(1)
of rhe Natiqnar Defence Act must be used at court'b
martial- whether or not the rules establ-ished,
namely The Military Rules of Evidence, are the only
rures of evidence applicable, will- be d.iscussed in
the next Chapter, although the clear and simple
wording of section r58(1) may leave litt]e ar-terna-
tive to that propositj-on.

34. (re57)

35. R.S"C.

22 W.W.R. 312 at 3I7

( 1970 ) c.I-23



L72

(iii) other Applicable Statutes

Federal_ statutes do not stand entirely alone,

and cannot be interpreted without reference to some

other federal statutes which have gieneral application
to all legislation, unless otherwise stated in the

statute under examination. A principle to be

remembered when referrj-ng to other federal- statutes
for assistance in interpreting the meaning of
statute or section is that federal statutes are all
equal in authority, in the same way as French and.

English versions of the same statute are equal in
36authority"

Therefore, unless expressly provid.ed, The

National Def_ence Act (1970) is not subject to any

other Acts. However, while The National Defence

Act (1970) i-s not subject to any other statutes, some

statutes such as those mentioned hereunder must be

considered when reading The National Defence Act
(1970). In the first pIace, the Act must be construed

so as not to contravene the canadian gill oj Rights.37

At this stage, while studying Section 158(1), The

Canadian Bill of Riqhts does not appear to present

36" ,fohn D" Honsberger, "Bilingua1ism in Canadian
Statutes" (1965 | 43 C.B.R. 3I4 at 32I

37 " R.S.c. (1970) Appendix III s"2
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any difficulties, although it will be discussed again
when some of The Military Rures of Evidence themselves
are being examined. ltrg f{e¡¡gf.g!êtion act38 also
applies since 

"t 
(1970) does

not otherwise state, and the words and expressions of
section 158(1) must be read. in conjuncti-on with that
Act. 39 hr" some mj_nor

application to this part of the study but will be
discussed in more detail when The Mi'itary Rures of
Evidence themserves are examined. The canada

40Evidence Act-- presents some inter€sting problems

fiffir applicati-on at courts martial, but
this statute has no rear- application to section 158(1)
itself 

"

'The Brit=Lsh North America Act4f h"" appricati-on,
but only as previously outlined in this Chapter, in
that Parliament has the right to esta.brish rules of
evidence for courts martíaI

Conclusi-on

Tt can be seen from the comments in this

38. R.s.c" (I97O) c.r-23 s.3(1)
39. S.c. (1970-7I-72) c.38

40. Supra. fn l-0 p.93

4I. Supra fn 2 p.B6
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Chapter that there are some statutes, other than

that must be
considered when reading sections L2(r) and 158(r-),
and indeed The Military Rules of Evid.ence themser_ves.
Additionally, there are a number of sections of The-T-

that limit or restrict
the rules of evidence that can be established, such
as secti-on zB(3) (presumption of desertion). on the
other hand, section r29 incorporates certain civirian
criminar law into lhe National Defencq Act (1970) and
might even incrude some evidence law, provided that
evidence law is only incorporated regarding-offences
under The Çqiminal code and charged under section r2o
of The NatioIel Defence Act (1970)

The writer has, âs a result of the above

examination, concluded that parliament had the power
to establish rules of evi-dence for use at courts
martial pursuant to section 158(1) of The {ationar_
Defence .Act (1970) and that those rur-es must be
employed at courts martial. This opinj-on is
consistent with Article 3 0f The Military Rules of
Evidence, which makes it mandatory that the rules
appfy at at1 courts marti-ar-. rt i-s ar-so crear that
a number of sections of The National Defence Act (1970

expand or restrict the au-thorit!' to make ruLes of
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evidence, but there are few restrictions, except
possibly in The Canadian Bill of Rights, on the
type of rules of evidence that the Governor in council_

can establ_ish.

The next Chapter of this paper will try to
come to grips with the question of what kind of
evidence rul-es could be established under sectÍon 158(l)
and what rules of evidence, \,vere in fact, established
thereunder. There will be particular emphasis in the
next Chapter on whether the rules of evj_dence

established constitute an exhaustive code.


