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ABSTRACT

The purpose of this study was to examine the legal

jiability of canadian school teachers and school boards for

-injuries which had been incurred by students who were
alleged to have been under their legal duty of care.

To conduct this research, four major research guestions
were posed. The primary research procedure employed was the
examination>of adjudications which involved lawsuits that
had been filed against teachers and school boards on grounds
of negligence. This data was compared with previous litera-
ture concerning school law in Canada.

Analysis of the data showed that most school-related
accidents were incurred by male students during "special-
ized" classroom acfivities at the junior high level.

It was found that Canadian teachers are no longer solely
considered by the Canadian judicial system as being "in loco
parentis". There is evidence to indicate that they have
also been judicially considered as reasonably prudent
professionals. In addition, school boards are required to
owe students a higher standard of care than that which an

n: : : 1
invitor™ owes to an "invitee" because most students are

COMPELLED by law to attend school.




The major conclusion which has been drawn from this
evidencé is that tort law in Canada has changed--courts have
higher expectations of teachers and school boards than'in
previous decades and have even outlined specific legal

duties under particular circumstances.
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Chapter 1

NATURE OF THE STUDY

Throughout the course of a school year, it is not
uncommon that an assortment of student injuries might be
incurred during school-related activities. Concomitantly,
it is not uncommon that teachers might be regarded as
legally 1liable for injuries which might be incurred by
students who are under their supervision.

Increasing complexities in educatiqn have had significant
implications for teaching personnel. For example, the
growth and expansion of the public school curriculum has
resulted in the installation of newer, inherently dangerous
equipment into the school system, thereby exposing school
boards, school administrators, and teachers to a greater
variety of circumstances--many of which are daﬁgerous to
students. Subsequently, the possibility that school author-
ities may be held liable for negligence has increased.
Similar dangers have arisen from "mainstreaming", which has
introduced students with various disabilities into regular
classrooms. Also as a direct result of such an innovation,
teachers have become burdened with additional legal respon-
sibilities and duties which require them to supervise,
caution, and instruct students in a legally reasonable

manner,
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Most teachers, like most people untrained in law, are
ivious to the ways in which the law surrounds their

.ofessional activities. This is not surprising! The legal

.ofession has always been noted for its meticulous concern
L the precision of language. For those not trained in
nowever, legal argot may become an impenetrable barrier
_; fuller understanding of the law itself.
Tort laws are not static. They are based upon legal
recedents which are assumed to reflect many of the current
slues, attitudes, and beliefs of the judicial system of a
psstidular society. Therefore, the laws of tort are forever
‘a state of evolution and change. Canadian public school
teachers should not only be aware of their legal duties and
responsibilities in school- related activities, but fhey
shbuld also be aware .of any possible conseguences of
avoiding or shifting from these duties and responsibilities.
n addition, teachers should be aware of any direction

oward which these laws may have turned.

PURPOSE OF THE STUDY

: The purpose of this study was to explore the legal
iiability of Canadian school teachers and school boards for
injuries which had been incurred by students who were
a11eged to have been under their legal duty of care between
;958-1981. This exploration was conducted on the basis of

four main, and several subordinate research questions:
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what are the general principles of negligence lawv in
canada as enunciated by various authors of school law
and tort law?

Between 1968-1981, inclusive, what were the legally

significant facts and circumstances in lawsuits which

had been filed against Canadian school teachers and
school boards on grounds of negligence?

a) During which school-related activities did the
injuries occur?

b) What sorts of injuries were incurred?

¢) What were the ages, seX, and class placements of
the students who incurred the injuries?

d) What major arguments were presented to the courts
by the attorneys who represented the plaintiffs
and the defendants?

Between 1968-1981, inclusive, what were the decisions

of the courts in regard to lawsuits which had been

filed against Canadian school teachers and school
boards on grounds of negligence?

a) What reésoning was responsible for the formulation
of these judgments?

b) If légal liability was established by the courts,
what was the amount of the compensatory award?

c) Against whom was the judgment made?

What relationships exist between:
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a) Judicial decisions pertaining to lawsuits which

have been filed against Canadian school teachers

and school boards on grounds of negligence between
1968-1981, inclusive, and...

the general priﬁciples of negligence law in Canada

as enunciated by Canadian authors of school law?

SIGNIFICANCE OF THE STUDY

Nolte and Linn,* Hamilton,?® Appenzeller,® Kigin,* Brown
and Drury*® have recognized many legal effects

been created by the growth and expansion of the

public school curriculum., For example, curricular develop-

ment has resulted in the installation of newer offerings

ihto school programs. These offerings include items such as

laboratory, industrial shop, and physical education equip-

M. Chester Nolte and John Philip Linn, §School Law for
Teachers. . (Danville, Illinois: Interstate Printers and
 Publishers, Inc., 1963), p. vii.

Robert Rolla Hamilton, Legal Rights and Liabilities of
Teachers. (Laramie, Wyoming: School Law Publications,
1956), pp. 38-39.

Herb  Appenzeller, Phys. Ed. and the Law.
(Charlottesville, Virginia: The Michie Co., 1978}, p. l6.

Denis J. Kigin, Teacher Liability in School Shop
Accidents. (Ann Arbor, Michigan: Prakken Publications,
Inc., 1976), p. 7.

B. Brown and Walter Brown, Science Teaching and the Law.
(Washington, D. C.: National  Science Teachers
Association, 1969), p. 7.

R. L. Drury, Essentials of School Law. (New York, N. Y.:
Meredith Publishing Co., 1967), p. 66.
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ent which have become not only more comprehensive, but
'

élso increasingly dangerous. The inherent characteristics

 of such types of equipment have added greatly to the duties

and responsibilities of public school teachers and school

boards.

It is believed that Canadian 1law is demanding higher
standards of care from school teachers because they are
. being sued successfully with increasing frequency for negli-
gence.’ There appears to be a "shift towards a legal-
pureaucratic mode of conduct."® Therefore, in order that
Canadian educat ional personnel may conduct their school-
related activities 1in a legally acceptable manner, it is
important that they understand not only the general princi-
ples of negligence law in Canada, but also the manner in
which these laws have been applied under certain educational
circumstances, This application of the law of torts has
been perceived as being "most important” in the process of

achieving a fuller understanding of the law itself.’

' Donald Rogers, "The Law Gets Tougher on Teachers and

Boards," The Canadian School Executive, September, 1982,
p. 12.

David King, "Fundamental Issues Facing Educators," The
Canadian School Executive, September, 1982, p. 9.

Hugh Kindred, "Legal Education for Teachers," (paper
presented at an Invitational Conference at the University
of Saskatchewan. Conference Theme: Emergence of Legal
Issues, Saskatoon, Saskatchewan, 1977), p. 95.
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igin has confended that many school-related incidents
;h have resulted in court cases would not have occurred
;téachers had understood some of the potential liabilities
their- school-related activities.*® Others, including
mmlein and Ware,*? Loveleés and Krajewski,'? and Pepe'?

frequency of negligence

laws which governed their professional
and that such awareness may be useful in the
ormation of a guide which may be used to assist teachers in
more effective performance of their school- related activ-
ties.
Some of the more current literature available dealing
ith negligence in the context of the Canadian educational
stem has been written in the 1950's and 1960's. Since
ért laws of negligence 1in Canada are based largely upon
egally established precedents, they are reflective of many
alues, attitudes, and beliefs of the Canadian judicial

ystem at a particular time. In sum, tort law is active.

Kigin, op. cit., p. 1.

M. K, Remmlein and M. Wafe, Schocl Law. (Danville,
Illinois: Interstate Printers and Publishers, Inc.,
1974}, p. vi.

E. E. Loveless and Frank R. Krajewski, The Teacher and

School Law. (Danville, Illinois: Interstate Printers
and Publishers, Inc., 1974), p. vii.

Thomag J. Pepe, A Guide for Understanding School Law.
(Danville, Illinois? ~Interstate Printers and Publishers,
Inc., 1976), p. 2.

:
;
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1t changes as society changes. Therefore, it appears that
most canadian literature regarding negligence in the public
gchool context is not very recent. As a result, teachers
may not pe fully aware of contemporary standards of care
“which may be required of them by law, and may unknowingly
‘expose themselves to possible legal actions.

This thesis presents the general principles of negligence
jaw in Canada as enunciated in literature by Canadian
authors. In addition, judicially considered lawsuits which
have been filed against Canadian educational personnel on
grounds of negligence are examined to illustrate the ways in
which these principlés of negligence law have been applied
in the courtroom. By so doing, this thesis throws light on
recent trends which have emerged from the courtroom by way

of negligence lawsuits which have been filed against educa-

tional personnel in Canada. Furthermore, it yields insights

into the standards of care that have been demanded by law

from teachers and school boards under particular sets of

circumstances.

RESEARCH METHODS AND PROCEDURES

This study is historical in nature. Some of the most
recently available literature concerning the general princi-
ples of negligence law in Canada has been presented as enun-

ciated by various authors of school law and tort law.
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fThe lawsuits used in this study have been gathered from

he inclusive period of 1968-1981.

minion Report Service,!* Canadian Abridgment,®® and

The Domin
canada Wweekly Summaries®*® were utilized to locate
—-—""— .

stract information about lawsuits that had been filed
t educational personnel in Canada on grounds of negli-

These legal documents were also wused to locate
uﬁmaries of legal cases in their respective provincial law
eports. 1In addition, summaries of these adjudications have
éen located by means of a computer search which was run by
ihe Faculty of Law Library at the University of Manitoba at

ihe time this research was being conducted.

DELIMITATIONS

This study involves itself within a Canadian context.

The lawsuits utilized in this study have been drawn from
the inclusive period of 1968—1981.

'Summaries of adjudications which involved lawsuits that
’had been filed against Canadian school teachers and school

boards on grounds of negligence have been selected for exam-

ination in this study.

Dominion Report Service, Canada Law Book Limited,
Aglncourt, Ontario: 1970-1981.

Canadian Abrldgment, The Carswell Co., Toronto, Ontario:
1868~1981.

All Canada Weekly Summaries, Canada Law Book Limited,
Agincourt, Ontario: (Second Series), 1977-81.
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s which may have been cited in the province of

ot been included in this study for two primary

civil law in Quebec is different from that in other
provinces. It is based upon a code derived from the
Code Napoleon. The principles of negligence law are
contained in Article 1053 of the Code, which states
that: ~

Every person capable of discerning right

from wrong 1is responsible for the damage

caused by his fault to another, whether by

positive act, imprudence, neglect, or want

of skills.'”
Since Quebec judges are bound by this specific provi-
sion, they have less discretion than their counter-
parts in other Canadian provinces. On the other
hand, the very general language of the article allows
these judges a great deal of room for judicial inter-
pretations and modifications. Therefore, Jjudicial
decisions regarding civil cases in Quebec are based
upon a different set of fundamental legal principles
from those in other provinces. As such, no cases
from that province have been seleéted because any
general inferences which might be draﬁn from its

civil cases may be generalizable only to the province

of Quebec.

7 S, M. Waddams, Introduction to the Study of Law.
(Toronto, Ontario: The Carswell Company Limited, 19797,
p. 102,
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Many of ﬁhe legal cases which have been filed in
Quebec are cited in the French language. This
researcher does not possess an adequate command of
the French language to accurately interpret them.

consequently, none have been selected.

LIMITATIONS

Many lawsuits wvhich have been filed against Canadian
ucational personnel on grounds of negligence have been
tleé without proceeding to a courtroom.'® As a result,
y a limited sample of legal cases were available for
esentation and examination in this study. This sample may
@ay not be an accurate representation of the entire popu-
rion which it is supposed to represent. Therefore, the
neralizability of any inferences which have been drawnl
om this sample may be limited and may or may not affect

e internal validity of this thesis.,

iThe professional expertise of this researcher is in the
1d of educational administration, not law. Therefore,
is is essentially an education thesis, not a legal trea-

1se, Primary emphasis has been directed towards implica-

4i0ns for educational personnel rather than a detailed anal-

Sis of legal innuendos.

Rogers, loc. cit.
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rThe expected or desired outcome of this study may have

idistOfted the intended objectivity of this researcher,

causing him to have overlooked, discarded, or misconstrued

pertinent material. Similarly, the interpretation of judi-
ial decisions by this researcher may also have affected the
uthenticity or genuineness of the primary source data.
This may or may not subject this study to some internal

‘eriticism.

DEFINITIONS

Legal terms used in this thesis have been defined in

their Canadian context immediately following their initial

presentation in Chapter II and Chapter III. The Canadian

Law Dictionary!® and books on school and tort law were used

to define these terms.

ORGANIZATION OF THE STUDY

Chapter I has provided an introduction to this thesis by
stating its purpose, significance, and the methodology used.
Chapter II of this thesis consists of a two-part presen-
tation of the most recently available literature concerning
the general principles of negligence law in Canada as enun-
ciated by Canadian authors of school law texts. The first
part is primarily concerned with the fundamental grounds of

tort liability. The second deals with defences against

' pDatinder S. Sodhi, Canadian Law Dictionary. (Toronto,
Ontario: Law and Business Publications, Inc., 1980}.




which have been filed on grounds of negligence.

hapter III is a chronological presentation of 1legal
s which have involved actions against Canadian educa-

nal personnel for negligence between 1968-1981, inclu-

hapter IV contains an analysis of the legal cases which
presented in Chapter III. More specifically, the legal
ménts which were presented'in Chapter II of this thesis
_examined in light of the case summaries that were
ntained in Chapter III.
Chapter V consists of a summary, major research findings,
nclusions, and recommendations for educational personnel

d future researchers.




Chapter I1I
THE LEGAL STATUS OF CANADIAN PUBLIC SCHOOL
TEACHERS AND SCHOQOL BOARDS WITH RESPECT TO
STUDENT INJURIES

The purpose of this éhapter is to present the general

principles of Canadian negligence law in an educational

,¢ontext. Therefore, heavy reliance has been placed upon

literature by Canadian authors of school law and tort law.
| There are two primary reasons for the general principles
of negligence law in Canada being presented. First, these
~principles provide a basic gquide for the analysis of the
case data which has been presented in Chapter III of this
thesis., Second, they help to undergird the validity of the
inferences which have been drawn from the literature in
Chapter II and the case data in Chapter III,
This chapter has been divided into five sections:
1. DEFINITION OF TORT - presents an explanation of the
word "tort".
FUNDAMENTAL GROUNDS FOR TORT LIABILITY - introduces
and explains tﬁe three fundamental grounds on which
tort liability may be established: (a) intent to
cause damage or injury, (b) negligence, and (c)
strict liability. Since the first of these 1is not

within the scope of this study, it has only been




14
reviewed briefly. However, the other grounds of tort
1iability are of major concern to this study and have
peen elaborated upon in an educational context. This
section also presents descriptions of the four types
of negligence: Ordinary, Slight, Gross; and Wilful
or Wanton.

3, GENERAL BASIS OF LIABILITY FOR NEGLIGENCE - deals
with the general basis of liability for negligence,
and includes the five legal elements which courts may
consider when formulating their judgments, namely:
(a) Proof of Injury, (b) Duty of Care, (c) Standard
of Care, (d) Breach of Duty, and (e) Proximate Cause.

4. DEFENCES AGAINST NEGLIGENCE SUITS - is concerned with
defences which may be used by a defendant in a negli-
gence suit, namely: {(a) Contributory Negligence and
(b) Voluntary Assumption of Risk.

5, SUMMARY - presents a summary of this chapter.

DEFINITION OF TORT

The word "tort" has derived . from tﬂe Latin word
"tortus", meaning twisted or crooked. This expression found
its way into early English language and soon became'synony—
mous with the word "wrong". Although the word 1is infre-
Quently used in everyday language, the legal profession has

-

~Maintained it as a technical term.*° A tort has been legally

*° Allen M, Linden, Canadian Tort Law. (Toronto, Ontario:

Butterworth and Co, Ltd., 1977), p. 1.
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defined as:

...a civil wrong, giving rise to a cause of
action, independent of contract. It involves a
right in the plaintiff with the corresponding
legal duty by the defendant and damage as a result

of that breach...??

on the basis of this definition, it is evident that a tort
ig neither a crime nor a breach of contract. However, a
tort may be both criminal and tortious, although the term
rtort™ is used only in a wrong of a civil nature.?? Civil
litigations involve legal cases which deal with lawsuits
that are concerned with c¢ivil liberties of individuals.
These liberties include the personal and natural rights that
are gquaranteed by the Constitution, such as freedom of
speech, freedom from discrimination, freedom of religion,
and so forth,. They have derived from the recognition which
has been given by the judicial system to principles,
customs, and rules of conduct which have existed among their
society at a particular time.??

It has been noted that the laws of negligence form a

large part of tort law.?* The primary function of tort law

is to compensate a tort victim with a monetary award for any

** Sodhi, op. cit., p. 381.
Bargen, op. cit., p. 135.

Reader's Digest Association, You and the Law. (Montreal,
Quebec: Reader's Digest Association for the Canadian
Automobile Association (Canada) Limited, 1976}, pp.
750-52., :

Peter Frank Bargen, The Legal Status of the Canadian
School Pupil. (Toronto: The Macmillan Company ¢f Canada
Limited, 1961), p. 135,
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amages that he may have incurred as a result of a tortious
ég that has been committed by another individual,?®

1n general, any violation of your private rights which is
not considered to be a crime 1is a tort. Whenever your
person, propérty, or character has been harmed by the negli-
gént conduct of another, a tort has been committed. If you
e the injured party, you have a statutory right to file a
suit against the other party for damages. A guilty party is
legally referred to as a tortfeasor. In contrast, a crime
is an offense which 1is legally considered to have been
committed against the government. Since crimes are written
in the Criminal Code, the guestion of intent is all impor-

tant in assessing whether or not an action is tortious or

criminal.?*

FUNDAMENTAL GROUNDS FOR TORT LIABILITY

According to Bargen, the three fundamental grounds on
which tort liability may be established are:

1. intentional infliction of harm

2. negligence

3. strict liability?”

Linden, op. cit., p. 3
'* Ibig

Bargen, loc. cit.




17
The first ground for tort liability, the intentional
infliction of harm, concerns itself with such torts as
assault, battery, false imprisonment, intentional infliction
of mental suffering, and defamation of character.?® However,
these torts are outside the pérameters of this thesis,.
Therefore, they have not been dealt with.
Negligence and strict liability form the basis of
liability for the legal actions which have been studied in

this thesis. Each of these has been considered separately.

Negligence

Negligence has been defined as:
...the omitting to do something that a reasonable
man would do or the doing of something which a
reasonable man would not do...it is the failure,
in certain circumstances, to exercise that degree
of foresight which a court, in 1its aftersight,
thinks ought to have been exercised.?’
By way of this definition, it appears that negligence is
a type of conduct which does not»approach‘judicially'estab-
lished standards, Negligence seems to involve acts of
commission or omission which result in injury to others.
The burden of proving that a negligent act has occurred
usually rests upon the party that has filed the lawsuit
(plaintiff), except in the event of the imposition of the

legal principle of strict liability (which will be discussed

*®* Linden, op. cit., pp. 38-48.
*? Sodhi, op. cit., p. 259,
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‘the doctrine of res ipsa loquitor.*° This doctrine
yl courts to describe situations in which the fact
jdent by itself is sufficient evidence to justify
Qéion that most probably the defendant (the person
hom the lawsuit has been filed) was negligent and
;egligence caused the injury.??

has noted four types of negligence:

dinary (failure to use ordinary care)

light (failure to use a great amount of care)

ross (failure to use the slightest care which even a
?eless person would have used)

il1ful and Wanton (negligence which is intentional in
e face of clearly evident risks and dangers)??
éurts attempt to determine a type of negligence,
en use a method which is based largely upon the
formula: The greater the risk/danger = The
the standard of care. In other words, the greater
6# danger in a specific activity, the greater the
f' caution to be exercised by an actor to prevent

rom sustaining injuries.?®?

Op. cit., p. 136.
°p. cit., pp. 220-22.
op. cit., p. 138.
Oop. cit., p. 83.




“strict Liability

The legal principle of strict -liability, which is rela-
tively rare in Canada, reguires one person to compensate
another for injury or damages, even though the loss may have
peen neither intentionally nor negligently inflicted.®*
nphis liability extends to anything done on lands which the
defendant does not own but merely occupies."?®:

In the event that strict liability is imposed, the burden
of proof is usually shifted from the plaintiff to the defen-
dant.®¢ Therefore, 1if this principle 1is imposed in a cause
of action for negligence against educational personnel, an
educator must prove that his conduct or action was not the
proximate cause of the injury that had been incurred by a
student.

Connected with the tort of strict liability 1is the tort
of vicarious liability, which is:

...the liability of one person for the wrongs of
another as for instance the liability of the
master for a tort committed by his servant in the

course and within the scope of his employment.®’

By way of vicarious liability, a school board 1is legally

considered to be in the position of a master, and may be

held liable for any student injuries which may be incurred

by the negligence of a teacher, who is legally considered to

Ibid, p. 445.
Sodhi, op. cit., p.362.
Bargen, loc. cit.

Sodhi, op. cit., pp. 401-02.
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ing as a servant.,’? The master and servant relation-

that has been mentioned in the previous definition has
gefined as:

The relation of master and servant exists where
one person, for pay or other valuable considera-
gion, enters into the service of another and
devotes to him his personal labour for any given
_period. It is essential for such a relationship
_that the employer has the order and control of the
‘work done by the employee, that is to say, the
_employer not only prescribes to the employee the
end of his work, but directs or at any moment may
‘direct the means also, that is to say, retains the
_power of controlling the work.*’
order for teacher liability to be established on the
s of the master—-servant relationship, an injury must be
ven to have occurred within the scope of the legal duties
a teacher.*®
Principals have also been judicially considered as
rvants". In one particular case, for example, it was
ided that a principal had failed in his legal duty to
vide systematic arrangements for the supervision of
pils during recess. This was the primary reason that both
and the school board were held liable for negligence when

student sustained an injury during this school activity.*?

Frederick Enns, The Legal Status of the Canadian School
Board, (Toronto, ~The Macmillan Company of Canada
Limited, 1963), p. 60. '

Sodhi' Op. Cito; pl 261'

Beauparlant et al. w. Board of Trustees of Separate
§§2°°l Section No. 1 of Appleby et al., (1955) 4 D.L.R.

Brost v, Tilley School District, (1955) 15 W.W.R. 241.
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It appears, therefore, that the hallmark of vicarious
1 iability is that it is based neither on any conduct by the
5éfendant himself nor on a breach of his own duty. Instead,
nis liability is based wupon the tort which had been
;bmmitted by his servant being imputed to him. However, the
:icarious liability of a master does not necessarily
415p1ace any personal liability of a servant to the tort

yjotim, *?

GENERAL BASIS OF LIABILITY FOR NEGLIGENCE

I1f a cause of action that has been filed on grounds of
hegligence is to be successful, several legal elements must
:be proved to have existed at the time of an injury.
‘However, the number of elements in such a cause of action
does not appear to matter very much. It seems that they are
erely artificial_ divisions which scholars construct in
order to assist them in <clarifying various aspects of a
negligence case.*?® Scholars such as Bargen, ** McCurdy,*® and

Lamb** present an outline with four elements, while others

Sodhi, op. cit., pp. 401-02.

Linden, op. cit., p. 1.

Bargen, op. cit., p. 136.

Sherburne G. McCurdy, The Legal Status of the Canadian

Teacher. {Toronto, Ontario: The Macmillan Company of
Canada Limited, 1968), p. 137,

Robert L. Lamb, Legal Liability of School Boards and
Teachers for School Accidents. (Ottawa, Ontario:
Canadian Teachers' Federation, March, 1959), p. 15.
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¢ Fleming*’ and Thomas‘® utilize a five element

Linden*’ prefers six components, although within
are also inclu@ed defences for negligence suits.

his thesis elucidates the general basis of liability for
gence within a five element framework: Proof of
v, Legal Duty, Standard of Care, Breach of Duty, and
mate Cause.

ach of these elements has been reviewed separately. ALL

HEM must exist in order for a negligence lawsuit to be

rtain circumstances and situations, such as those which
occur in laboratory, industrial shop, field trip, phys-
‘education and recess activities, are unique to the
cational system. 'Therefore, each of the following legal
ments has been revigwed primarily in an educational

text.

John G. Fleming, The Law of Torts. (Agincourt, Ontario:
?he Carswell Co. Ltd., 1977), pp. 104-05.

Alan M. Thomas, Accidents Will Happen. (Toronto,
Ontario: Ontario TInstitute for Studiles in Education,
July, 1976), pp. 3-4.

Linden, op. cit., p. 86.




of Injury
1n a suit based on negligence, negligent conduct is not
gufficient ground for the imposition of liability. In order
to sue for negligence, proof of damage is required by law in
order to complete an aétion. In other words, it must be
demonstrated to the satisfaction of the court that some sort
iof damage had been incurred By the plaintiff. This proof is
usually presented in a formal document, It may contain
:claims by the plaintiff for damages such as medical
_expenses, loss of present or future earning power, pain and
suffering, and other similar variables which may have been
related to the injury.®! Despite the clear presence of
negligent conduct on the part of school authorities, negli-
:gence actions have often beeﬁ dismissed because no loss had
‘been established.®?

Limitation periods that begin when a cause of action for
4’negligence arises commence to run from the date the damage
was incurred, By way of these 'periods, a cause of action
must be legally filed within a specific duration.
Limitation periods are set out in the Limitations Act and
are not normally applied against infants or the mentally

disabled, unless the period within which the action had been

brought was enacted in a special statute.®?

—

°! Lamb, op. cit., p. 25.

“ s

Linden, op. cit., pp. 123-24,

53

Ibid, pp. 124-25,
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teacher on grounds of negligence was
éed pecause it had been filed eight years after the
:t had occurred. Section 81 of the Statute of
.ijons®* required that légal action had to be initiated
three months after the date of the injury.*®®

a lawsuit that has been filed on the groundé of negli-
ig successful, courts will then attempt to measure the
e which has been inflicted wupon the plaintiff by the
dant. Such damage may be general or specific, and will
dressed monetarily, General damages are those which
aw presumes to be the direct and probable consequences
he tortious act that has been complained of. These
ges may include pain and suffering, injury to health,
§nal inconvenience, psychological disturbances, and so
Special damages, on the other hand, are such as the
?S will not infer as having been directly incurred from
nature of the tortious act that has been complained of.
g‘damages must be specifically pleaded and proven by the
ntiff, and may include such items as loss of wages and

_of basic care needs. Court costs may also be included b/

These refer to the financial costs of the

. ch.

226, sec. 81 (1924).

Uncan v, Ladysmith School Trustees, (1931) 1 D.,L,R. 176.
odhi, op. cit., p. 107.
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In order for a lawsuit which has been filed on grounds of
negligence to be successful, it must be legally proved that
the defendant owed the plaintiff a legal duty of care.

Any legal duties of care which teachers and school boards
owe to students are those which are prescribed for them by
statute law and those which are 1imposed upon them by common
law.*’ A statute is a law that has been passed by a legisla-
tive body. It is the written will and command of the
government. In contrast, a common law is not written in
statutes., It 1is based upon court decisions of the past,
which are often referred to as legal precedents. In Canada,
much of this unwritten law has Dbeen inherited from
England.?®*®

The duty of care.which is owed by teachers to students
has evolved from the common law and is customarily referred
to as the duty of supervision.®® However, it appears that no
such duty is owed to students who are on school property
before or after school hours.*® Similarly, it seems that no
liability may be accrued to school authorities for student
accidents which occur outside school property, unless an

accident is sustained within a school activity that is being

*? Lamb, op. cit., p. 1l6.
Reader's Digest Association, op. cit., p. B43.
** Thomas, op. cit., p. 20.

¢° Bargen, op. cit., p. 146.
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asored by school authorities.*® With respect to field

for example, it has been judicially held that permis-

student happens to sustain an injury during such a

school boards are generally required by statute law to
eep puildings and school property in reasonably safe condi-
jons.¢® Furthermore, they owe students‘the common law duty
f warning them of any concealed or unusual dangers which
ay be located on school property. In addition, school
oards must lock up and clear away any inherently dangerous
rticles which might be on their property.®* It has been
eld that school authorities have a legal duty to provide
safe and adequate playground*® and industrial shop equip-
ment. ¢*¢

Apparently, school authorities are not legally obligated
o0 provide supervision for students who are outside of the
parameters of school premises, except during such an

instance as a field trip. In one particular case, for

Beauparlant v. Board of Trustees of Separate School
Section No. 1 of Appleby, loc. cit.

McCurdy, op. cit., p. 133.
Lamb, loc. cit.
Thomas, op. cit., p. 4.

gchultz v. Grosswald School Trustees, (1930) 1 W.W.R.
79. V

Smiles v. Edmonton School District, (1918) 43 D.L.R. 171,
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example, a school board was not held legally liable for

negligence when a student who was on his way home after
school dismissal sustained an injury as a result of having
peen struck by an automobile off school property. The court
dismissed the action primarily because the region 1in which
the injury had been incurred was not within the jurisdiction
of the board.*” )

School boards also have a legal duty to hire individuals
vhom they consider to possess certain skills which will
enable them to perform their duties in a reasonably careful
manner, ¢?

Any other legal duties which may be required by law of

educational personnel are listed in statutes such as the

Public Schools Act or school board policy manuals.

Standard of Care

The general standard of care which 1is required by law of
educational personnel is a necessary complement of the legal
element of "duty of care". Not only do teachers and school
boards owe students such legal duties as providing careful
supervision or reasonably safe property and equipment, but
they must alsoc adhere to certain STANDARDS of care. It has

been noted that teachers must conform to a standard which is

7 Ritchie v, Gale and Vancouver Board of School Trustees,
(1934) 3 W.W.R. 703.

‘¢ Enns, op. cit., p. 187.
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gally referred to as "in loco parentis".‘’ On the other
hd’ the legal standard of care which is to be met by
hool boards has been considered to be greater than that
hich is to be owed by an invitor to an invitee.’® The stan-
rds of care to be met by teachers and school boards have

jeen examined separately.

eacher Standards

in order to determine whether or not a reasonable stan-
ard of care had been exercised by a teacher at the time of
n accident, courts have utilized a fictional character
known as the '"reasonable person". Since teachers have

legally been considered to be acting "in loco parentis” (in

‘the place of a parent),’' courts have attempted to assess
whether or not particular educators had acted in the ways
‘that "reasonably careful parents" would have acted under
similar sets of circumstances.’? Expert witnesses, such as
other teachers, have been summoned to testify in court as to
the manner in which they believe that a particular educator
would have performed his.duties. A complete and accurate
description of the reasonable person and his characteristics

was presented by Mr. Justice Laidlaw in Armand v. Taylor:

*’ Lamb, op. cit., p. 20.

70

Bargen, op. cit., p. 145,

T

Sodhi, op. cit., p. 461.

'* McCurdy, op. cit., p. 130.
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[The reasonable person is] a mythical creature of
the law whose conduct is the standard by which the
courts measure the conduct of all persons and find
it to be proper or improper in particular circum-
stances as they may exist from time to time, He
is not an extraordinary or unusual creature; he
is not superhuman; he is not a genius who can
perform uncommon feats, nor 1is he possessed of
unusual powers of foresight. He is a person of
normal intelligence who makes prudence a guide to
his conduct. He does nothing that a prudent man
would not do and does not omit to do anything that
a prudent man would do. He acts in accord with

general and approved practice. His conduct 1is
guided by considerations which ordinarily regulate
the conduct of human afairs. His conduct is the

standard adopted in the community by persons of
ordinary intelligence and prudence.’?

The careful-parent test was applied in a case in Nova
Scotia when an eight-year-old boy was struck in the eye by a
stone which had been thrown by another pupil during recess.
The court held that no duty of continuous supervision was
owed by the school authorities to the stgdents in the school
yard. It believed that a careful parent would not have
refused to allow his son to play in the yard merely because
there was no teacher in the vicinity to provide supérvision

for him every minute.’*

School Board Standards
It has been noted that:
...varying standards of care are owed to various

classes of persons that enter the property of the
occupier., These classes are legally referred to

’* Armand v. Taylor, (1955) 131 O.R. 142,

74

Adams v. Board of School Commissioners for Halifax,
(1951) 2 D.L.R. 816.
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45 invitees, licensees, and trespassers.’®

that the greatest amount of care is owed to an
» who has been defined as:
one who comes upon land or enters a building by
the invitation of the occupier. The invitation
does not have to be direct but can be implied such
as that given by a church, theatre, mall, etc...
At common law, an invitee, using reasonable care
or his own safety, is entitled to expect that the
occupier will take reasonable care to prevent
damage to the invitee from unusual dangers of
hich the occupier knows or ought to know...’*¢
nce most children are compelled by law to attend school
they have reached sixteen years of age, it is evident
they have not been merely invited to attend. Although
egal term has yet been established for such students, it
elieved that they are owed an even higher standard of
than that which is owed by invitors to invitees. Such
dents have been referred to as "compulsees".’’
he chronological and mental ages of students have also
nfjudicially considered when determining whether or not
appropriate standard of care had been exercised by school
horities under a certain set of circumstances.
arently, the legal standard of care which is required of

cational personnel decreases as the chronological and

tal ages of a student increase.’®

.f op- Cit., pa 202-
Bargen, op. cit., p. 145.




31

A licensee has been defined as:
...one to whom permission, implied or expressed,
has been granted to enter another's land and prem-
ises. At common law, an occupier was bound to
warn the licensee of hidden dangers known to the
occupier.”’
after school hours, the status of a student seems to change
from that of an invitee, or ‘"compulsee", to that of a
licensee. During such time, a lesser degree of care is owed
to students by school authorities, It has been noted that
‘teachers and school boards have not been held 1liable for
injuries which have been sustained by students on school
grounds but ocutside of school hours.*®
A trespasser has been defined as:
...one who goes on the land of another without
invitation of any sort and whose presence is
either unknown to that other or 1if known, is
objected to...the only duty of the person in
possession of the dangerous premises towards the
trespasser is not to maliciously or deliberately
injure him by some wilful act, such as laying a
trap.®?

It appears that the least amount of legal care is owed to

a trespasser.

'* Sodhi, op. cit., p. 227.

L

Bargen, op. cit., p. 147.

81

Sodhi, op. cit., p. 386.
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sch of Duty
egligence is concerned with omissions and commissions

ch involve unreasonable risks of harm. 1In the case of an
ssion, @ defendant will mérely have failed to benefit the
ntiff by not interfering in his affairs. 1In the case of
ommission, however, a defendant increases the possibility
legal liability because he CREATES a risk. The failure
‘carrying out a legal duty 1is known as nonfeasance,
reas the failure to properly conduct such a duty is
erred to as misfeasance. These are the principles which
'fts consider when determining whether or not an indi-
dual has been in breach of his legal duty or standard of
re.** It appears that if a school board were required by
atute law .to provide playground facilities for students,
ilure to provide such facilities would not necessarily be
fficient grounds to establish a charge of negligence. On
e other hand, it seems that ihe provision of faulty play-
ound eqguipment WOULD result in a <charge of negligence
ing successful if it can be shown that such a playground
a causal connection with the injury that had been
pétained. Similarly, it is probable that teachers and
hool boards will be held 1liable for providing "poor"
Upervision. However, depending upon the facts and circum-

tances of a particular case, it may not necessarily be held

able for providing NO supervision.®?
e

Linden, op. cit., pp. 276-286.
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school boards have also been held 1legally liable for
negligence because their school patrols were made mandatory
and had been improperly conducted. This was Jjudicially
considered to have been an instance of misfeasance. In
anotherr instance, where school patrols had been discre-
tionary, and therefore not implemented, no 1liability was
accrued because this was not considered as having been an
instance of non-feasance.®*

Concerning the transportation of students, school boards
have been held guilty for misfeasance when they failed to
provide adequate and proper transportation equipment and bus
drivers. School boards have usually been held liable for
the negligent conduct of their bus drivers, whether such
drivers were direct servants of the board or independent
contractors. Apparently, fhe employment of independent
transportatién contractors by a school board does not

provide any escape from liability.®®

Proximate Cause

This legal element has also been referred to as remote-

ness of damage®*® and cause-in- fact.®’ It requires a plain-

*3* Lamb, op. cit., p. 17.

Eyres v. Gillis and Warren Limited, and Chivers, (1940) 4
D.L.R. 747.

** Bargen, op. cit., p. 152,
Fleming, op. cit., p. 179.

*? Linden, op. cit., p. 137.




iff to prove that the conduct of the defendant was the

roximate, or immediate cause (causa causans) of the injury
r loss. In other words, it must be proven that "the acci-
ent would not have occurred BUT FOR the defendant's negli-

ence."'*® This is legally referred to as causa sine gua non.

n these bases, a teacher or school board can escape
jability if their conduct had nothing to do with the injury
or loss, or if the injury had occurred for reasons other
fhan those which were related to their professional duties.
guch was the case in Ontario, when a plaintiff student
attempted to prove to the court that she became crippled as
a result of a chill that she had developed when she walked
through some flooded channels on the school grounds in order
to reach the outside toilet. The court dismissed her action
éf negligence because no _proximate cause had been estab-
lished between her injury and the condition of the school
grounds.*?®
Regarding student injuries which have occurred during
physical education activities, courts have recognized the
normal" hézards_and risks which are inherent in such activ-
For example, when a court held that a student had
"normal"™ injury during a physicai education
a school board and teacher were NOT held legally

;liable for negligence because their conduct was considered

Ibid, p. 127.

Wiggins v. Colchester South Pacific School, (1922) 23
O.W.N. 157.
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py the courts NOT to have been the direct cause of the acci-

dent.”’

DEFENCES AGAINST NEGLIGENCE SUITS
bespite the presence of a proven legal duty, standard of
care, breach of duty, proximate cause, and resulting damage,
a plaintiff may still have his claim defeated because of his
own conduct. There exist two primary defences against a

cause of action for negligence which must be specifically

pleaded and proved by school authorities. They are:

1. Contributory Negligence
2. Voluntary Assumption of Risk®?

These defences have been elaborated upon individually.

Contributory Negligence

Contributory negligence has been defined as:

Negligence which contributes with some other
negligence to cause the injury complained of. it
is an act or.omission on the part of the plain-
tiff, amounting to a want of ordinary care, as
concurring or co-operating with the negligent act
of the defendant as a proximate cause of the
injury...In order to constitute contributory
negligence, the fault on the part of the plaintiff
should be connected with the injury complained, so
that it can be reasonably inferred that the plain-
tiff's negligence was one of the proximate causes
for the injury.?’?

** Gard v. School Trustees of Duncan, (1946) 2 D.L.R. 441,

1

Linden, op. cit., p. 403.

%2

Sodhi, op. cit., pp. 92-93.




1t has been judicially held that a student is required to

aform to the same standard of care as a teacher. However,

is standard of care is to be adhered to for his own safety

g not the safety of others.’® Contributory negligence must

;o be thé proximate cause of an‘injury in ordef for a

wsuit which has been filed on grounds of negligence to be

ccessful.’* However, it appears that this type of negli-

nce may not be used as a complete defence. Instead, it

qnlj be used to prorate the fault for the damages
etween the plaintiff and the defendant.’®

It seems that children of "tender years" (six years of

cannot be found guilty of contributory negli-

Apparently, such children have been judicially

as "too young”, both chronologically and

méntally, to have appreciated and comprehendgd many of the

or dangers which were inherent in certain activi-

Butterworth et al. v. Collegiate Institute Board of
Ottawa, (1940) 3 D.L.R. 466,

Linden, op. cit., pp. 403-07.
McCurdy, op. cit., p. 133.

Eyres v. Gillis and Warren Limited, and Chivers, loc.
cit,




voluntary Assumption of Risk

The latin term used by the courts for this defence

nyolenti non fit injuria". It means that:

To a willing person no injury is done. A person
who voluntarily assumes a risk, cannot be heard to
complain of any damages suffered as a result of
such voluntary assumption...’’

By way of this defence, it appears that a student
absolves school authorities from their legal duty of care if
he knowingly assumes a risk.®®

In order to establish the defence of voluntary assumption
of risk, school authorities must prove that a student was
not only aware of the dangers and risks in an activity, but

that he also appreciated and voluntarily accepted them. It

stands to reason that a student could not have assumed a

risk if he was not aware of any accompanying danger.’’ If a

defendant can convince the court that "volenti non fit

injuria" was evident, then no claim of negligence or strict
liability can be upheld.!°®

It seems that the doctrine of wvoluntary assumption of
risk cannot be' applied 1if someone becomes injured as a
result of héving been reqguired to participate 1in an
activity. For example, because student participation in

most physical education activities is mandatory, it would

7 Sodhi, op. cit., p. 504.
’* Lamb, op. cit., p. 23.

' Linden, op. c¢it., pp. 424-26.

t°e Lamb, loc. cit.
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sem that the defence of voluntary assumption of risk could

ot be applied by a teacher 1if a student happened to suffer

T

4 injury after having been required to participate in a
physical education task. However, "volenti" has also been
sed as a defence when a student voluntarily consented to
articipate in an extra-curricular event and became injured

a result.!®! In order for legal liability to be estab-

SUMMARY
A tort is a civil wrong. The primary purpose of tort law
is to compensate tortious victims for any damages which they
had sustained as a result of a tort that had been committed
by another party.
There are three fundamental grounds on which tort
liability may be established:
l. intentional infliction of harm
2. negligence
3. strict liability
The first of these has not been considered 1in this

chapter because it was not within the scope of this thesis.

Ibid %
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in order for a lawsuit which has been filed on grounds of
negligence to be successful, several elements must be
legally proved to have been evident at the time that an
injury occurred. First, it must be proved to the satisfac-
tion of a court tﬁat some sort of injury had been incurred
by the student. Second, it must be proved that the school
authorities owed the student a legal duty to protect him
from reasonably foreseeable risks and dangers. If it is
shown that a legal duty HAD existed, then the student must
also prove that the school authorities were required to
conform to a certain étandard of care. For teachers, who
are judicially considered as being "in loco parentis”, this
standard is based upon an artificially designed character
known by the courts as the "reasonably prudent parent".
Regarding school boards, it appears that they are required
by law to provide students with a higher standard of care
than that which is owed by an "invitor"™ to an "invitee",
The burden of proof is alsd -upon the student to show that
the school authorities were in breach of their legal duty of
care, In addition, the student must not only show that the

school authorities failed to conform to their legal standard

of care, but that this failure was the immediate, or proxi-

mate cause of the injury.
Teachers and school boards operate within what is legally
referred to as a "master-servant"” relationship. As a result

of this legal bond, school boards may be held liable for the
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egligent conduct of their teachers, principals, or other
mployees, such as bus drivers, caretakers, and secretaries.
nis relationship is incorporated within the field of tort

1av which is known as vicarious liability. Since students

re legally classified as invitees, school boards owe them a

higher duty of care than licensees or trespassers.

1f defendant school authorities can specifically prove
ihat the conduct of a student had contributed to his own
injury, or that a student had voluntarily assumed a risk in
an activity, then a negligence lawsuit may be unsuccessful,
However, a judicial decision of contributory negligence may
not necessarily absolve school authorities of all liability.
Instead, it may be used to prorate the fault of each party

for the injury.




Chapter III

COURT CASES IN CANADA: 1968-1981

This tchapter presents condensed accounts of adjudications
which were based upon the alleged negligent conduct of
Canadian educational personnel. These cases have been
reviewed in the chronological order that they have been
decided. The year 1968 was selected as a base point because
it marked the 1last year, to the knowledge of this
researcher, that a Canadian author published a book
concerning school law. Therefore, this researcher has
assumed that a thorough review of negligence 1lawsuits
against educational personnel had been conducted wup until,
but not including 1968. The year 1981 was selected as an
end point because any lawsuits which may have been judi-
cially considered in 1982 had not yet been available in any
of the resource material at the Faculty of Law Library at
the University of Manitoba at the time this research was

being conducted.

The case data contained within this thesis has been drawn

from the following sources:

1. The Canadian Abridgment (Second Edition).*°?

ez mhe Canadian Abridgment (Second Edition), The?
Company Limited, Toronto, Canada, volumes 1l- 5 BQW

—41_
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2. The Canadian Abridgment (Second Edition), Cumulative

Supplement,*°?

3. The Canadian Abridgment (Second Edition), First

Permanent Supplement.*°®*

4. The Canadian Abridgment (Second Edition), Second

Permanent Supplement.,*®°®3

5. Dominion Report Service.,!°*¢

6. All Canada Weekly Summaries.®’

The various index headings which this researcher used to
locate the case material for this thesis from the above
material were: (a) contributory negligence, (b) injuries to
pupils, (c) liability, (d) negligence, (e) teachers, (f)
trustees and boards, and (g) schools.

Various legal abbreviations were “encountered by this
researcher while reviewing the case summaries which have
been 1located for this thesis. These abbreviations are

contained within some of the footnoted material in the next

'°? The Canadian Abridgment (Second Edition), Cumulative
Supplement, The Carswell Company Limited, Toronto,
Canada, 1980,

'°¢ The . Canadian Abridgment (Second Edition), First
Permanent Supplement, 1974-78, The Carswell Company
Limited, Toronto, Canada, 1979.

'°* The Canadian Abridgment (Second Edition), Second
Permanent Supplement, 1979-80, The Carswell Company
Limited, Toronto, Canada, 1981.

Dominion Report Service, Canada Law Book Ltd.,
Agincourt, Ontario, 1970-81.

All-Canada Weekly Summaries. (Second Series), Canada
Law Book Limited, Agincourt, Ontario, 1977-81.
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two chapters. Their meanings are as follows:

1. A.R. (Alberta Reports)

2. B,C.L.R. (British Columbia Law Reports)

3. C.P. (Common Pleas)

4. D.L.R. (Dominion Law Reports)

5. E.R. (English Reports)

6. L.J.C.P. (Law Journal Common Pleas)

7. L.R. (Law Reports)

8. Man., R. (Manitoba Reports)

9. N.R. (National Reporter)

10. N.Y. (New York)

11. O0.R. (Ontario Reports)

12, W.W.R. (Western Weekly Reports)

Legal processes and argot are often confusing. In'order
to clearly understand civil litigations " in the context of
this thesis, a brief summary of certain judicial processes
and terms has been provided.

_The parties involved in an ordinary c¢ivil action are
referred to as plaintiff (the person who files the lawsuit)
and defendant (the person against whom the lawsuit 1is
filed).*°*

"Pleadings™ is a legal term which refers to the formal
written statements of the parties which precede the court
hearing in 1litigation. These are usually compiled by

lawyers. The purpose of these statements 1is to present

te¢ waddams, op. cit., p. 54.
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early the issues involved in the case as viewed by the
éintiff and the defendant. Proceedings begin with the
aintiff’'s lawyer presenting the formal statement of his
jent (Statement of Claim) to the lawyer of the defendant,
ho then prepares a formal statement of his own (Statement
¢ pefence). A countersuit may be filed by the defendant if
e has his own complaint against the other party.:°®

| Before an actual trial, there usually occurs a stage that
s known as Examination for Discovery, or, more simply,
)iscovery. This stage of the civil process is basically an
pportunity for each party to examine all the evidence and
ssues of the case. The primary purposes of the Discovery
stage are: (a) to encourage settlement before the case is
allowed to proceed to court, and (b) to narrow the issues of
he trial.

Judicial processes and procedures may be quite lengthy,
involved, and expensive. It is not uncommon for legal cases
to continue for several years before a final judgment is
fendered. Such durations may be guite disturbing and taxing
for the parties vho are involved in a suit. Furthermore, if
’ lawsuit is allowed to proceed to court it may become
public knowledge. Therefore, the parties may choose to
§ettle "out of court" for some sort of mutually acceptable
Compensation in order to avoid courtroom complications. For

Such reasons, it is not surprising that most civil lawsuits

e —————

loy

Ibid, p. 57.




are settled at this stage.

1f a case proceeds to court it 1s transcribed in a

specific legal format, For example, a case written as Smith

et al. v. Winnipeg School Division No. 20 et al. 1indicates
several facts and possibilities, The plaintiff 1is always
cited first. Therefore, in this case, Smith is the plain-
tiff and is filing suit against the Winnipeg School Division
No. 20 et al., who are the defendants. The "v." on the
written transcript means "versus" or "against", The "et
al." 1is an expression meaning "and others", and is only
used in certain instances. For example, if a student is not
of legal age he cannot personally file a suit against
another party. However, the law allows him to file suit
through a parent or legal guardian of legal age. Thus, the
"et al.” represents the included party. Similarly, if a
suit is filed against a teacher for negligence, the name of
the school division or district in which the educator was
employed may be cited as the first defendant because of the
"master-servant” relationship in which they are 1legally
engaged. The teacher, and perhaps a principal, represents
the "et al." However, the words "et al." are wusually
omitted when citing the name of a case in a report or mono-

graph. l11leo
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In canada, there exist several courts which may be
solved in civil litigations which concern tort liability.
mes of these courts may vary from province to province.!?!!
; decision as to the type of court which will hear a civil
wsuit is dependent upon the legal principles and guide-
nes of a particular province. Basically, however, the
pe of court to which a case may be allowed to proceed
epends upon the amount of money for which a lawsuit has
’ Again, this amount wvaries from province to
yrovince. In Manitoba, for example, Small Claims Courts
’éal with civil cases where the Statement of Claim does not
’xceed $1,000. County Courts deal with civil cases where
-he Statement of Claim is greater than $1,000 but less than
10,000. The Manitoba Court of Queen's Benéh deals with all
ivil matters, regardless of the amount of the Statement of
2laim. Courts of Appeal deal with appeals of previous judi-
ial decisions, The Supreme Court of Canada is the ultimate
’ppeal court in Canada, and it 1is not uncommon for as many
s eleven judges to consider the same case.
The purpose of any initial ‘'civil trial 1is to collect
actual evidence from which the trial judge will form his

ecision and pass his final judgmént. Witnesses and

xhibits may be presented at this stage of the civil

rocess.

11

Ibid, p. 157.
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Most «c¢ivil trials in Canada are conducted by judges
without juries, partly beéause of the "vagaries of jury
awards" and partly becéuse of "judicial and 1legislative
constraints."!3:? Jury trials are used only for such civil
cases which involve lawsuits that ‘are based upon such torts

as false imprisonment or false arrest.

If one party'ié dissatisfied with a verdict given by a:

trial judge, it may appeal the decision to a higher court.
If the appeal is accepted, then three or more judges review
and decide the case on the basis of the factual evidence
which had been presented to the trial judge. It 1is the
function of appeal courts to review evidence which has been
collected by the trial judge and then reach their own deci-
sion. Therefore, the inferences which they draw from the
evidence ﬁay ovérrule.the decision of a trial judge.

The legally significant facts and circumstances of the
legal cases which have been located}for this thesis chapter
have been présented in the chronological order in which they
were judicially decided. _

The following information was sought for each case
summary: |

1. The court in which the case was finally decided.

2. The date the case was finally decided.

3. The date the injury occurred.

112 John Sopinka and Sidney N. Lederman, The Law of Evidence

in Civil Cases. (Toronto: Butterworths, 1974), p. 6.
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4. The age, sex, and grade level of the student.
5. The activity during which the injury occurred.
6. The nature of the injury. )
7. Facts and circumstances”surroundiﬁg the case.
g§. Arguments presented by attorneys for their clients.
g. Judgment, legal reasoning, and decision of the court.

10. Amount of compensatory award (if given), and to whom

awarded.

SOMBACH ET AL. V. TRUSTEES OF REGINA ROMAN CATHOLIC HIGH
- SCHOOL DISTRICT OF SASKATCHEWAN''®®

This case waé decided at the Saskatchewan Court of
Queen's Bench on December 22, 1969.

. The evidence in this case showed that the plaintiff,
Karen Sombach, suffered severe lacerations of her left leg
when she steppéd through a glass panel of one of the schools
of the defendants. She reqguired 87 stitches to close her
wounds and was medically advised to wear orthopedic shoes
for about nine months as a result. Dr, Szlazak, one of the
‘attending surgeons, had testified that further surgery would
“be necessary to narrow the scars once Karen had ceased her
_adolescent growth spurt. The plaintiff sued the defendants
for negligence and claimed damages for her pain, suffering,
7and resulting disfiqurement. She basically argued that the

defendant had failed to maintain the entrance of the schooi

"' Sombach v. Trustees of Regina Roman Catholic High School

District of Saskatchewan, (1969) 72 W.W.R. 92-100.
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in a proper and safe condition, and that the entrance was
constructed in such a way so that the plate glass panel was
nearly 1indistinguishable from the adjacent doors. This
construction was also argued as having constituted a hazard
to users, and was viewed as being responsible for the plain-
tiff sustaining her injuries.

On the day of the accident, October 17, 1968, the plain-
tiff was a fourteen-year-old student and a member of the
girl's volleyball team at her school. On that day, the team
was to congregate in the gymnasium after classes with their
coach, Lydia Chatto. From that point, they were to proceed
to another collegiate to compete with another volleyball
team. Karen and a friend had arrived late to the gymnasium,
however, and they deduced that the team had depérted without
them because they were the only people in the area. Karen
then proceeded to the front doors of her school and walked
through what she had described as the "girl's" door. She
also testified that this door was propped open at the time,

At that point, Karen noticed that Miss Chatto was at the

front of the school beside a taxi which contained some of

the members of the volleyball team. Karen then stated that
she had proceeded a couple of steps outside the door, from
where éhe managed to catch the attention of her coach and
attempted to explain her late arrival to the gymnasium. In
contrast, Miss Chatto testified that Karen had . wandered

approximately sixteen feet from the doors. In any case,
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o, was told by Miss Chatto that if she wanted a ride she
;better hurry up and change", It was at that point in
4that Karen turned and stepped through the glass panel
ne door next to the one she had exitted from. The
iting injuries have already been described,.
he evidence revealed that the main entrance of the
oél was made primarily of glass and contained two sets of
s with a twelve foot vestibule in between. On either
e of the vestibule were three sets of double glass doors,
ch collectively occupied a width of approximately
rty-two feet. Between each set of doors, and on both
es, there was a floor-to-ceiling glass panel partition.
‘panels which separated the doors were approximately the
e width as a door, which contained a metal frame with a
the outside to pull it open. About .- three and
to four feet from the floor level there was a
-bar on the inside of each door. The glass partitions
tween and on both sides of the doors were set in a metal
ame. In order to distinguish the panels from the doors,
4school board had a diamond design sand-blasted on them.
e evidence indicated, however, that the panel which Karen
t had not been sand- blasted at the time. The secretary-
fasurer of the school district testified that about two
eks prior to the accident, while visiting the school in

®Stion, he saw several strips of colored paper attached to

€ glass panel. This resulted in them being indistingui-
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‘shable from the doors. However, the plaintiff testified
that she did not see any such strips at the time of the
accident. Furthermore, no evidence was submitted by any
witnesses which would have indicated that there might have
peen strips present at the time of the accident.

The defence counsel argued that the entrance to the
school in the case at bar did not constitute an unusual
danger because the plaintiff had used it at least twenty
times since she had been enrolled in the school. It was
also argued that Karen was flustered because she was late,
the rest of the team was in the taxi; and that she and her
friend would miss the game if they did not hurry to get
their uniforms, As a result, it was submitted that Karen
could not have exercised a reasonable amount of care for her
own safety because of her "flustered" condition., To support
this argument, the defence counsel relied upon a decision

from Piket v. Monk Office Supply Limited.!!* The plaintiff

in that case had also collided with a glass door, believing

that it was open because there were no markings on it which
might have suggested otherwise. The Supreme Court of
British Columbia concluded that the plaintiff had failed to
exercise reasonable care for his own safety, and that the

accident occurred as a result,

'*4 piket v, Monk Office Supply Ltd., 64 W.W.R. 63 (1968).
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with all the facts, circumstances, and arguments having
een presented, it remained . for the judge to reach a
erdict. While preparing for his decision, he ruled that
the teacher in this case did not owe any legal duty of care
o the plaintiff, even though Karen was in the process of

going to play volleyball on a team supervised by Miss

Chatto. He reasoned that Miss Chatto was not responsible

for the supervision of the manner in which Karen had stepped

through the glass panel. As such, she could not be held
iiable for negligence.

The judge believed that the school board owed Karen the
duty which an invitor owes an invitee. He clarified the
standard of such a duty by quoting a passage from a decision
rendered by Mr. Justice Willes in Indemaur v. Dames, where
it was stated that:

[the invitee]l, wusing reasonable care on his part
for his own safety, is entitled to expect that the
occupier shall on his part use reasonable care to
prevent damage from unusual danger, which he knows
or ought to know.*?!®

When articulating his decisipn, the judge also emphasized
2that the plaintiff who collided with the glass door in Piket
V. Monk Office Supply Ltd. was an adult, Therefore, the
Question of whether or not an unusual danger had been
Dresented by the school entrance was examined on the basis

0f the age of Karen Sombach. At fourteen years of age, the

’jUdge did not consider her to be an adult. Subsequently, he

‘'* Indemaur v. Dames, (1866) L. R. 1 CP 274, 288, LJCP 184.
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ruled that the glass doors and panels DID constitute an
gnusual danger to the infant plaintiff. The defendant
should have been aware of the danger and should have taken
the necessary safety precautions to guard against it.

Oon these bases, the defenaant was found gquilty of negli-
’gent conduct,
Judgment was for the plaintiff for $3,500 for pain,

suffering, disfigurement, and court costs.

DZIWENKA ET AL. V. THE QUEEN IN RIGHT OF THE PROVINCE OF
— ALBERTA ET AL.:'®

This case was decided by the Alberta Supreme Court on
September 8, 1970. The defendants appealed the judgment of
the trial judge who found the defendants sixty per cent
negligent and assessed the damages which had been suffered
by the plaintiff at $10,716.60. |

The evidence in this case showed that the plaintiff,
Dziwenka, suffered an injury to his hand while operating a
.power saw in a shop class. The saw cut deeply, chewing
tissues and amputating the index finger and the small finger
at the large knuckle. The tendons of the long and middle
fingers were also severed, resulting in a contracture at the

joints of these fingers. As a result, Dziwenka filed suit

against the defendant for negligence, stating that the

teacher did not supervise the activity properly.

——

*'¢ Dziwenka v. The Queen in Right of the Province of

Alberta, (1970) 16 D.L.R. (3d4) 190-201.




The accident occurred on November 30, 1961, at which time
jvenka, a deaf mute since birth, was eighteen years of age

a4 attending a school for the deaf in Edmonton. Since this

chool was operated by the province, and not by a school

oard, the plaintiff filed suit against "The Queen in Right
% the Province of Alberta". The instructor was Mr.
éppiebeck. The evidence presented 1in court revealed that
he accident occurred in the following manner.

Both the plaintiff and the defendant had removed the
afety guard from a circular power saw that was to be used
in this particular classroom activity. After the guard had
peen removed, Mr. Mapplebeck demonstrated to Dziwenka the
type of cut which was to be made on a group of wooden
drawers. He did this by performing "one or two" cuts
himself and then watched the plaintiff when he was given the
opportunity to perform ﬁhe same task. Mapplebeck then

instructed another student, named Turner, to receive the
drawers after Dziwenka had passed them through the saw. The
instructor then moved to a different bench where another
group of students were working. At that point, he was
approximately fifteen to twenty feet from Dziwenka and
Turner, and occasionally looked over his shoulder to note
the progress of the plaintiff. Suddenly, Mapplebeck noticed
a changer in the sound of the power saw which Dziwenka was
- using, This indicated to him that the saw was cutting into
a8 substance softer than wood. It was, of course, the sound

of the hand of the plaintiff contacting the saw blade.
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The instructor testified that he had neither heard nor
seen anything which would have indicated that Dziwenka was
having some difficulty with his task. Dziwenka testified
that his hand had slipped from the drawer and onto the saw
blade. Turner, the assistant, testified that he had
witnessed that occurrence.
one witness, a high school instructor of vocational
education with the Department of Education, was summoned to
testify by the defence counsel. He stated that the opera-

tion that Dziwenka was conductin was "comparativel
y

simple™. Furthermore, it was viewed as being a reasonable

method for achieving the desired results in this activity.

Another witness, a building construction inspector at a
high school in Edmonton, testified that it was necessary to
remove the safety guard in order to trim the drawers. He
also stated that he would not assign such a task to a
novice, and that the instructional procedures taken by
Mapplebeck were the type he would use himself to demonstrate
such an operation.

The plaintiff's attorney strongly emphasized the hand-
icap of his client, Dziwenka. On that basis, it was argued
that the plaintiff should have been owed a higher standard
of care than a physically "normal" person. The court did
not recognize the validity of this argument, however, and
supported its decision by stating that there was no evidence

presented which might have suggested that the disability of
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ne plaintiff had impaired his ability to perform the opera-
jon in which he was engaged at the time of the accident.
-+ did recognize, though, that the reasonable man is
éxpected to show a greater degree of care towards a person
gho is suffering from a peculiar disability.

4 The trial judge had also established that Dziwenka was an
éintelligent and observant" boy, and that he was a careful
student with a considerable aptitude. The evidence
disclosed that he was 1in his third year in an industrial
shop class where he received approximately 120 hours annu-
ally of instruction and operation with all forms of power
equipment. It was concluded that he was well aware of any
_dangers or risks which might have been involved in using a
power saw without the safety guard being attached.

On the evidence, the trial judge ‘concluded that
Mapplebeck had inadequately supervised the activity, thereby
~constituting negligence and making him and his employer
liable for the damages. However, the defendants were held
to have been sixty per cent negligent. The appellate court
overruled this decision, stating that no evidence had been
presented which might have suggested that if Mapplebeck had
stayed with Turner and Dziwenka during the course of fhe
operation, that he could have prevented the plaintiff’'s

attention from drifting momentarily, thereby striking the

Power saw blade with his hand.
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The following facts were considered when forming the
final decision:

1. Dziwenka was a capable operator with all forms of
power equipment, and therefore could hardly be clas-
sified as a novice.

The operation was comparatively simple.

Mapplebeck had followed the course of procedure which
the building construction inspector would have used
for the same operation.

There was no evidence to suggest that the instructor
could have prevented the accident if he had been
closer to the plaintiff and his assistant.

The observations which had been taken by Mapplebeck
from the other part of the room had indicated that
Dziwenka and Turner were progressing satisfactorily
with their assigned task.

On the basis of these facts, the appeal court found it
difficult to deduce that the operation had been inadequately
supervised. It ruled that simply moving away from close
proximity to the work did not prove that the instructor had

failed "to take normal and proper precautions to endeavor to

avoid the possibility of injury to Dziwenka in such opera-

tions."*'’ Furthermore, it was considered unreasonable to
have expected the instructor to foresee the possibility that

an experienced operator such as the plaintiff would become

117 1bid, p. 200.
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careless énd "permit his mind to stray" from the inherently
dangerous task at hand.

In conclusion, the court ruled that the proximate cause,
and "sole author of the injury", was the momenﬁary inatten-
tion of Dziwenka to the task at hand. As a result of this
carelessness, he was held by the court to have been 100%
contributorily negligent for his own actions.

The appeal was allowed and the action dismissed with

court costs, if asked for.

MODDEJONGE ET AL. V. HURON COUNTY BOARD OF EDUCATION ET
AL.TT°

This action was settled in the Ontario High Court of
Justice on January 4, 1972,

The lawsuit wés filed by the respeéfive fathers of
Geraldine Moddejonge and Janet Guenther--two fourteen year
' 01d high school students who drowned on May 14, 1970 while
participating in a field trip which had been approved and
sponsored by the defendants. The two plaintiffs filed sﬁit
under the provisions-of the Fatal Accidents Act. Under the
provisioné of this Act, damages were to be assessed at such
a sum as would reasonably compensate the most immediate
family or guardians for any pecuniary loss which they may
have suffered as a result of the death of the deceased. The

claim by the plaintiffs was for damages which had beén

11s Moddejonge v. Huron County Board of Education, (1972)
O.R. v.2 pp. 437-46. :
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guffered as a result of the deaths of their daughters. it
was alleged that the defendants had been in breach of their
duty of care, and, as a consequence, their daughters lost
their lives.

The facts of the case showed that the defendants, David
McClure and John McCauley, were teachers employed by the
Huron County Board of Education. As such, they were consid-
ered by the court to have been in a master-servant relation-
ship with their employer.

The evidence revealed that McCauley was the coordinator
of the outdoor educational program in his high school. All
activities of this program were described and disclosed to
the parental community of the school by means of an informa-
tion paper which had been given to students by the school
authorities., In order for a student to be'allowed to
participate in the program, the defendants required a seven
dollar enrollment fee as well as the written consent of the
parents.r It was specifically noted in the information paper
that any swimming activity would be conducted under the
accompaniment and supervision of a teacher or student
leader,

The plaintiffs in this case had paid-the required fees
and consented in writing that their daughters could accom-
pany twenty-seven other students on the morning of
Wednesday, May 13, 1970, to the Ausable River Conservation

Authority property. The students were to reach their desti-
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jon by way of a bus which had been chartered by the
}d- They planned on staying until Friday, May 16, at a
:mhouse which they referred to as the "Old Petersen

ce".

rhe critical date in this case was Thursday, May 14, when

jure and McCauley divided the students into two groups
proceeded to direct them on separate field trips. When
group which had been directed by McCauley was to return
their point of reference, five students, including
eraldine Moddejonge and Janet Guenther, pleaded with
;Cauley to allow them to go swimming. McCauley agreed and
proceeded to drive them to a beach that was located approxi-
mately one mile from the "Old Petersen Place". While trav-
1ling to the swimming hole, he encountered McClure, who was
priefed on the recently developed plan to go swimming. No
bjection was taken and McCauley progressed ‘to the beach.

The local conservation authority created the artificial

each in such a fashion so as to allow a non-swimmer to wade
afely from the dry land area to a distance in the water of
pproximately twenty-five feet, at which point a sharp
decline developed.

The evidence further disclosed that McCauley held a
Master's Degree in Outdoor Education but was unable to swim.
He vas also familiar with the geographical contours of the

because he recently resigned from his position of

resources manager of the Ausable River Conservation
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authority in order to take his job as a teacher. He was
well aware that no buoys had been established 1in this area
and that no life-saving equipment was available.

The judge accepted the testimony of McCauley as béing the
most accurate description of the events which were most
closely associated with the accident. Apparently, immedi-
ately upon arrival at the swimming hole, the defendant
explained the features of the beach to the students. He
drew an imaginery, irregular line from their position on the
peach and a "T-bar" fence post which the conservation
authority erected to outline one limit of the swimming area.
This line was not to be ventured beyond, because at that
point a sharp decline of the shoreline occurred. This
feature and the dangers it presented was emphatically
stressed by the defendant.

After receiving the instructions, the girls ventured into
the water. A breeze developed, = but apparently it was not
forceful enough to warrant catching the attention of
McCauley. A surface current developed on the water and
carried some of rthe girls toward the . drop-off area.
Geraldine Moddejonge swam to the rescue of Janet Guenther,
but was unsuccessful in her attempt to retrieve her to the
shallow area. McCauley then rushed into the water as far as
he could and summoned another girl for assistance. He then
left the water, told the remaining girls to return to dry

land, and ran for his car to get help from McClure at the




62
3 petersen Place". At that point both Geraldine and
,net had passed from sight. When McCauley and McClure
eturHEd they attempted a rescue, but were unsﬁccessful in
cating Geraldine and Janet. The authorities recovered the
odies the next day.
on the basis of these facts, the judge considered and
ronounced the claims of the plaintiffs separately. First,
e dealt with the claim that had been filed by the parents
f Janet Guenther, The judge searched for three elements
he felt the plaintiffs needed to prove were present in
to constitute their charge of negligence. They were:
That the defendants owed Janet Guenther a legal duty
of care.
That the defendants failed in their duty.
That this failure was the proximate cause of her
death.
ruled that McCauley was "in loco parentis”.
he was legally bound to care for his students in
way that a reasonably careful parent would guard
against foreseeable risks to which his children were exposed
to. It was ruled that McCauley was in breach of that duty.

It was reasoned that a reasonably prudent parént, who was

ﬁnable to swim, would probably not allow his daughter, who

swim, to wander intc a body of water which.
equipped with any life-saving equipment and

dangerous drop-off point. The teacher should
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‘have foreseen the danger in the risk which the girls were
exposed to as a result of the strong breeze which developed
and which he was aware of . Subseguently, the judge held
that the defendant, McCauley, was negligent and liable in
respect to the plaintiff, Guenther.

The judge then proceeded to decide the case for the
plaintiff, John Moddejonge, whose daughter, Geraldine,
drowned while attempting to save Janet Guenther.

The court maintained that there was no legal duty to
assist anyone in danger, stating that it was:

a great reproach to our legal institutions that
rescuers for many years were denied recovery by a
train of reasoning based on the concept of volun-
tary assumption of risk,*’
To develop support for his forthcoming decision, the judge
gquoted a passage from Wagner v. International R. Co., where
Justice Cardozo stated that:
Danger invites rescue. The cry of distress is the
summons to relief. The law does not ignore these
reactions of the mind in tracing conduct to its
conseguences. It recognizes them as normal...The
risk of rescue, if only it be wanton, 1is born of
the occasion., The emergency begets the man. The

wrongdoer may not have foreseen the coming of a
deliverer. He is accountable as if he had.*?*°

The judge used this precedent to defeat the argument

which had been presented earlier by the defence counsel, who
argued that the efforts of Geraldine Moddejonge constituted

a "rash and futile gesture". The fact that Geraldine had

t1* TIbid, p.444.

‘2¢ yagner v. International R. Co., 232 N.Y. 176 (1921).
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ady saved one of the girls from drowning provided the
a1 thrust against this argument.
+ was held that the proximate cause of the accidents in
case was the negligence of the defendants. Also, since
uiey acted within the scope of his employment, the court
that the Board was also liable because of the master-
ant relationship which existed between the two of them.
amages were assessed at $2,800 and costs with respect to

. claim of each plaintiff,

NUSSON ET AL. V. BOARD OF THE NIPAWAN SCHOOL UNIT NO. 61
OF SASKATCHEWAN® %1

This ‘suit was decided by the Saskatchewan Court of Appeal

June 24, 1975, The appeal arose as a result of the trial

ge dismissing the action which had been £iled by the

intiff for damages for personal injuries.

The evidence showed that on June 4, 1970, during school

ess, the fourteen-year-old, grade six plaintiff, and some

his friends, had wandered onto an adjoining fair ground,

re he suffered a serious eye injury. He sued for
mages, stating that (a) the school had an obligation to
Upervise as a careful parent would have, (b) that it was in

each of that duty, and (c) that the injury occurred as a

' Magnusson v. Board of the Nipawan School Unit No., 61 of
Saskatchewan, (1975) 60 D.L.R.(3d) 572-74.
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It was disclosed in the evidence that no barrier of any .
sort separated the school premises from the fair grounds.
On the fair grounds was a small, inoperative concession
booth, around which the boys noticed a wasps' nest. Some of
the boys began to throw various 6bjecté at this nest. One

~individual underhandedly swung a broken bottle towards it,

but, just as he was about to release it, the plaintiff bent
over and ran in front of him. The broken edge of the bottle
struck Magnusson in the eye, causing serious} injury which
required surgery to repair.

The trial judge found that théwschool was not the owner

of the fair gfounds property. Therefore, the school author-

ifies did not have the immediate legal responsibility of
supervising, permitting, or prohibiting the entry of other
persons onto the adjoining grounds. On this basis, the
‘defendant was not the legal occuﬁant of the premises.
| On appeal, the plaintiff argued that even though the
~defendant was not the legal occupier'of the fair grounds, it
could still be liable for negligence on the basis that it
failed to provide proper supervision for students during
recess. it_.was further argued that the defendant shouldb
have foreseen the possibility that broken glass might have
been lying around in the fair ground. It was reasoned that

precautionary measures, such as erecting a fence or

stationing a teacher or supervisor on the school boundary,
should have been taken by the school authorities to prevent

students from enﬁering the fair grounds.
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as also disclosed in the evidence that two teachers
It v -

4 been assigned to supervise the students during recess on
e day of the accident. The appellate court ruled that the
- cy of this dual supervision could only be seriously
egua Y

éstioned if there was something inherently dangerous on
¢ fair ground itself. Therefore, the court considered the
ngers and risks which were presented by the variety of
ass pieces on the fair ground property. To support their
gthcpming decision, the judges quoted from a decision in
ay v. Essex County Council, where it was stated that:

It may not be possible to say what article is
inherently dangerous and what 1is not by any
general definition...things like a naked sword or
hatchet or loaded gun or an explosive are clearly
inherently dangerous...they cannot be handled
without a serious risk. On the other hand, you

have things in ordinary use which are only what is
called 'potentially dangerous', that is to say, if
there 1is negligence...then the thing may be a
source ¢of danger..it merely depends on the concur-
rence of certain circumstances,..generally, negli-
gence on the part of someone,!??

The court also noted that a danger or risk had to be
easonably foreseeable in order for a schoolmaster to be
Xpected to guard against it.

On the basis of the facts and circumstances of the case
t bar, the appellate court concluded that the broken glass
as "potentially", and not inherently dangerous. Therefbre,
? was held to be "unreasonable"™ to expect a careful pareﬁt

© disallow his fourteen-year-old child from wandering onto

fair ground simply because there was some broken glass in
\

r

232

Wray v. Essex County Council, (1936) 3 All E.R. 102.
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Le area. It was also considered to be "unreasonable" to

Jve expected the school authorities to foresee the combina-

gion of circumstances which had resulted in the eye injuries

that had been sustained by the plaintiff in the case at bar,
The defendant was found not guilty of negligence and the

appeal was dismissed with costs.

JAMES ET AL. V. RIVER EAST SCHOOL DIVISION NO. 9 ET AL.:??

’ This case was decided on November 3, 1975 by the Manitoba
court of Appeal. The defendants had appealed the judgment
of the trial judge, who ruled in favor of the plaintiffs in
én action for damages for personal injuries.

The evidence which had been presented to the court showed
that on September 22, 1972, an eighteen-year-old female
grade twelve student, Joni James, suffered permanent damage
“to the tear duct of the upper and lower eyelid of her left
~eye during a chemistry laboratory class. She also sustained
some facial scarring. She requifed extensive medical treat-
‘ment, some of which included the insertion of an artificial
‘tube into the wall of her nose. Her vision blurred occas-
‘'sionally as a result of tears flowing over her left eyeball.
The evidence also revealed that Mr. Peniuk, the chemistry
‘teacher, had distributed some instructional materials to his
‘Students on the day before the experiment was to be

Performed. This was done on the premise that the students

————

123 James wv. River East School Division, (1975) 64

D.L.R.{3d) 338-52.
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ptain a fuller understanding of the experiment if

étudied the procedures beforehand.

ﬁ4the day of the experiment, the defendant instructed

éhemistry class verbally. In addition, written instruc-

s were given on the blackboafd.

he purpose of the experiment was to determine the

jse atomic weight of tin. To perform this experiment,

gfam of tin was to be placed in a previously weighed

to which five millilitres of concentrated nitric acid

ﬁo be added. After that, the dish was to be covered. A

ction, 1involving the emission of a reddish- colored gas,

1d then occur. This reaction would be finished when the

’was no longer generated, at which time the dish cover

1£o be removed and a bunsen burner was to be waved under-—
th the evaporating dish to remove excess moisture. When

‘moisture had been removed, the precise atomic weight of

could be determined by weighing the mass again and
lculating the difference between this weight and the

ght when the experiment began.

_The evidence revealed that the following c¢ircumstances
rrounded the accident. The plaintiff and her partner had
1lowed the verbal and written instfuctions as outlined by
4 Peniuk, and had reached the point in their activity
ich required them to use the bunsen burner to heat the
sh in order to evaporate the moisture which had accumu-

ted from the preceeding reaction. The material turned
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powdery and white, in accordance with the directions and
instructions which had been given earlier, and the heat
under the dish waé increased. The plaintiff had become
confused about where to progress from this stage, and
attempted to locate Mr. Peniuk in the room for assistance.
She was unsuccessful, and continued heating the dish. The
mass exploded onto her face and blouse and resulted in the
injuries mentioned earlier, The appeal court found the
plaintiff not contributorily negligent for proceeding with
the experiment.

The master copy of the printed instructions which were
given to the students on the day prior to the accident had
been retained by Mr, Peniuk. It contained several addi-
tional commehts which had been added to it AFTER the acci-
dent, such as: "Very powerful acid" (after the first refer-
ence to the concentrated nitric acid), "Don't overheat—---
spattering ruins your results”, and "Also dangerous when
heating--use goggles". The defendant had testified that
these comments were provided to remind him to caution future

students of the dangers and risks which were presented by

this particular 'experiment. Although goggles had been

available, none were used by any of the students on the day

of the accident.

The defence counsel argued that this evidence was inad-

missable because it happened AFTER the accident. However,

the appellate court accepted the evidence, stating that:
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in an action for negligence, evidence of
repairs, improvements, removal, substitution, or
the like, done after.the occurrence of an injury,
if it stands entirely alone, no evidence of
negligence, but that such evidence is admissible

pecause it is logically relevant.*?**

e defence counsel also argued that Mr. Peniuk had
vised, cautioned, and instructed the students properly,
hat it was their responsibility to accurately follow
instructions. The judge, howgver, rejected this argu-
on the basis that such responsibility would still not
inate the need for careful supervision in the presence
éngerous chemicals.

he defence counsel further argued that there was no
ing of carelessness by the trial judge, who found only
"Mr. Peniuk had omitted to do what he ought to have done
-feasance). He also contended that the experiment had
~performed several times in past years without any acci-
occurring, and that the manner in which it was
ucted had correlated closely with the manner in which it
been conducted in other schools. Furthermoré, if there
any deviation from such practice, the burden was legally
ced upon the piaintiff to prove it.

astly, it was argued that no evidence had been submitted
ch would have suggested that the actions of Mr. Peniuk
_not conform to an acceptable level, and that the stan-
of care demanded of the teacher in this case was

1llar to those imposed in medical malpractice suits,

Ibidl p- 341-
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To support his case, the plaintiff's attorney summoned
geveral witnesses to the stand. One of them, Mr. Laidlaw,
was the President and Chief Chemist of the National Testing
Laboratory, and he testified that there appeared to him to
pe a certain amount of ambiguity in the instructions which
had been printed on the instruction sheet. He specifically
attacked the sections which stated "Heat strongly for ten
minutes" and "Heat strongly for twenty minutes”. He
pelieved that these directions were probably desired to
indicate that the bunsen burner flame was to be gradually
increased for ten minutes. Mr. Laidlaw also stated that the
visual part of the experiment, which required students to
determine whether the mixture was ready for strong heat, was
a very direct and very serious hazard since the material
inside the dish was spattering. He also criticized the
warnings given to the students about various parts of the
experiment, stating that this part of the activity was
"particularly lacking for a training course”, and that he
did not see the comments that he would have liked to have
seen in heavy type, Vnamély: "Caution, this is corrosive,

dangerous to skin, dangerous to the eyes.,"*?® Mr. Laidlaw

believed that such information should be mandatory for

"anyone less than a professional” chemist.
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rhe court ruled, however, that the defendant failed to
gtruct the class in the way that a reasonably prudent
arent would have. He did not advise the students of the
?herent dangers and risks of the spattering material, nor
g he clarify the contradictions surrounding the time of'
he heating procedures on the instruction sheet. The court
1s0 ruled that the students were not adequately cautioned

the danger in working with heated nitric acid.

all these factors were viewed as constituting

The question that had been considered by the court in
his case was not whether other schools had exercised
similar standards of care when conducting similar experi-
ments, but, rather, what standards of care should have been
¢onducted under these particular circumstances? The court

accepted the testimony of Mr. Laidlaw which criticized the

inadequacy of the instructional methods and procedures of

this experiment for a high school class. 1t was held that:
{a) the possibility of an explosion occurring during the
heating process, and (b) the possibility of an injury occur-

ring as a result, should have been foreseen by the defen—'

The appeal was dismissed with costs, The judge allowed

_general damages to the plaintiff in the amount of $25,000.




THORNTON ET AL. V. BOARD OF SCHOOL TRUSTEES OF SCHOOL
= DISTRICT NO. 57 (PRINCE GEORGE) ET AL.'%¢

This case was decided by the British Columbia Court of
Appeal on July 22, 1876. The defendants had appealed a
judgment by the trial judge which held them guilty of negli-
gence and therefore liable for the injuries which had been
suffered by the plaintiff. Damages had been assessed and
awarded to the plaintiff in the sum of_$1,534,058.93.

The facts of the case showed that on April 6, 1971, at
Kelly Road Secondary School in Prince George, British
Columbia, the plaintiff, Gary Thornton, a fifteen-year-old
student, was participating in a grade ten physical education
class. Gymnastics was the scheduled program activity. The
students of that class were to perform aerial somersaults

for the first time, As a result of an unsuccessful attempt

at this manoeuver, the plaintiff suffered a serious flexion

injury to his neck as well as a comminuted fracture of his
fourth cervical vertebra. He suffered immediate paralysis
of his arms and legs and was irreparably rendered a gquadra-
plegic. Further medical evidence had been presented to the
court which révealed that he was éble to rotate his head.
He was also able to flex his arms and move them horizon-
tally, although his forearms could only be slightly rotated.
From the shoulder level down he could not not move any patt

of his body. He could eat his food only if it was cut into

'2¢ Phornton v. Board of School Trustees of School District

No. 57 {(Prince George), (1976) 73 D.L.R.{3d) 35-62,
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small pieces and only if he utilized a -specially designed

élove which allowed him to hold a spoon. He was unable to

éhave, brush his teeth, or attend to any other personal need

and was considered by the doctors to require constant care
for the remainder of his life. His mental faculties,
however, stayed intact.

The evidence revealed that the accident_occurred 1in the
following manner., The students were to stand on a vaulting
pox, or horse, and ﬁump down onto a springboard--the lower
end of which was placed against the horse. The springboard
would elevate the individual after he jumped on it, at which
point he would attempt to gyrate slowly, head over heels,
~and complete the aerial somersault 1in a standing position
upon the thick landing mats. However, when Gary attemptea
‘his aerial rotation, he overshot the thick mats, failed to
complete a full revolution, and landed on his head on a thin
mat at the far end of the landing pit.

Further evidence showed that the plaintiff was not
»gangling, awkward, or uncoordinated, and that he actually
wanted to attempt the required exercise. It was also
disclosed that the grade ten physical education class was
divided into four terms. The‘activity of instruction during
the first term was football. The second term involved basic
and rudimentary gymanstics, during which time Thornton did

Some tumbling on floor mats, vaulting off a springboard, and

tumbling over a low box-horse. Head stands, hand stands,
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and cart wheels were also performed to give students experi-
:ence with problems of orientation and egquilibrium in the
air. The third term involved outdoor activities such as
 gnow-shoeing, The fourth term again involved gymnastics at
a higher skill level, énd it was during this part of the
program that Thornton had suffered the injury. It was indi-
cated that Thornton had received no formal instruction in
‘regard to performing an aerial somersault. The evidence
‘5howed that the vaulting box which had been wused in the
gymnastic activity was about four feet in height and five
feet in length, with a base width of about two and one-half
feet and a top width of about fifteen inches. This box had
been set at a right angle to the lower end of the spring-
board, which was approximately six feet long and eighteen
inches in height at the end which was to be used for jumping
on. The landing pit beyond the springboard was comprised of
foam chunks in netting to a depth of about two and one-half
feet, and had been placed on a two inch thick foam addamat.

It extended for approximately seven feet, at which point

approximately seven feet of addamat had been placed.

The plaintiff's attorney criticized the unpredictable
nature of the type of springboard which had been used in
that instance. The landing pit was also criticized for
being more appropriate for other sports, not gymnastics.

The appellate court,.when attempting to formulate a deci-

sion, felt that school authorities could not be considered
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eglige“t nor in breach of their duty of care by permitting

pupil to undertake to perform an aerial front somersault

¢f a springboard IF:

1. It was suitable to his age AND mental and physical
condition. |

2. He was progressively trained AND coached to perform
the manoeuver properly AND to avoid the danger.

3. The equipment was adeguate AND suitably arranged.

4. The performance was properly supervised.

Given the circumstances of the case at bar, these were

the component criteria which the court believed would have

constituted the appropriate duty or standard of care. Each

criterion was considered separately on the basis of partic-

ular facts and circumstances of this case.

First; the appellate court held that the ‘exercise was

suitable to the age and mental and physical condition of the

plaintiff.

Second, it was held that Thornton had been progressively

trained and sufficiently coached to perform the exercise

reasonably well and to avoid danger.

Third, the court considered whether or not the egquipment

- had been adeguate and suitably arranged. It rejected one of

the arguments which had been submitted by the defence

cbunsel, who proved that the springboard which had been

exhibited in this case had also been commonly used in other

schools. Furthermore, since the landing pit had no causal




77
connection with the accident, (Thornton missed it
completely), whatever faults it may have had were not
considered.

The principal objection which had been taken to the
equipment by the court was in regard to the manner in which
it had been arranged. The appeal court, when considering
this question, accepted the legal reasoning of the trial
judge, who stated that:

The whole of the evidence leads me to find that
these boys, possessing such limited expertise in
gymnastics, had undoubtedly not progressed to the
point where they could be trusted to somersault
from this unpredictable, dangerous configuration.
1 do not suggest that each piece of equipment was
per se dangerous; I am concerned with the config-
uration. I think Edamura (the defendant) should
have taken care to instruct these boys on the use
of the configuration. They had used it before.
He should have given them some advice, = some
instruction, a word of caution, and, at least
imposed some 1limits on what they could or could
not do in the «circumstances. His attention to
them was, in my opinion, casual.??’

Fourth, the court considered whether or not the activity
had received proper supervision. The evidence disclosed
that the instructor agreed to the way in which the students
had arranged . the equipment for the performance of an aerial
somersault. However, he left the immediate area and
ventured to a nearby desk where he engaged himself in paper-
work. He gave no instructions, no cautions, no training, no
demonstration, and no direct supervision. Although it had

also been disclosed that no spotters were used, the court

127 1bid, p. 448.
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not consider this fact in its decision because the lack

gspotter was found not to be causative of the injury

h had been suffered by the plaintiff.
4n the bésis of these facts, the court held that the
.ruction and supervision which had been given for the
gerous configuration" of the equipment 1in this case was
ﬁfficient. Furthermore, the risks of such a configura-
should not only have been foreseen, but should also

been guarded against.

he defendants were found guilty of negligence and
mages were reduced and awarded to the plaintiff in the sum
$649,628,.87. Special damages had been assessed at
:,628.87. When assessing general damages at $600,000.00,
 court had considered such items as cost of future care
ds (ex. para-van motor vehicle, annual cost of care),
s of aﬁility to earn income in the future, compensation
- mental and physical péin and suffering endured and to be
ndured, loss of amenities and enjoyment of life, and loss

Xpectation of life.

EATON V., LASUTA ET AL,:?°
This action was decided by the British Columbia Supreme

Irt on January 26, 1977.

iy

Eaton v, Lasuta, (1977) 75 D.L.R.(3d4) 476-80.
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The case involved an action for damages for negligence
arising from an accident which occurred on May 10, 1973i
The female plaintiff, twelve years old at the time, was
participating in a "piggy-back" race in a physical education
class and suffered a broken leg during the activity. She
required hospitilization for three months, two months of
which were spent in traction. The broken bone required a
pin to be inserted to keep 1t together, thereby leaving
small scars on the outside of the leg.

The evidence revealed that on May 10, 1973, the defen-
'dant, Muriel Lasuta, a physical education teacher, allowed
the students of her class the opportunity to practice for
the school sports day which had been scheduled for the
following week, It was a sunny afternoon and the class was
divided into éeveral groups which had proceeded outdoors to
perform various activities. The plaintiff was a member of a
group of eight girls who were going to practice for the
"piggy-back" race. - This event was one of a group of novelty
activities, such as sack races, which had been incorporated
into the sports dayrto encourage the participation of girls
who were not very athletically inclined. The defendant
asked Eaton to volunteer for the piggy-back race during this
class. After she volunteered, she was instructed to select
a lighter and smaller "rider”, which she did.

Prior to the race, the four pairs of girls lined up on a

starting line on a dry grass—hockey field. The defendant
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baled the start of the race, and the plaintiff, after
aning a relatively short distance with her partner on her

stumbled, fell, and broke her leg.
rThe plaintiff argued that the defendant, Lasuta, was

1igent for having encouraged an uncoordinated girl to

ticipate in such an activity. Furthermore, it was
jeved that the instructor should have foreseen the risk
at he created by requiring the plaintiff to carry the
tra weight on her back. As a concluding thrust for his
gument, the plaintiff's attorney felt that his client
ould be considered as handicapped because evidence which
d been disclosed earlier revealed that she was tall,
coordinated, gangling, awkward, and not athletically
clined. Therefore, it was believed that she should have
en owed a higher duty of care than would be owed to a
rmal child.

The judge did not accept these arguments and did not view
e race as being an unsuitable activity for the plaintiff.
rthermore, the attempt to classify the plaintiff as a
ndicapped student was rejected.

The court ruled that the activity was not inherently
dangerous nor likely to cause injury. ‘Even if there was
ason to believe that some of the students would fall, that
3lone could not be considered as sufficient reasoﬁ to estab-
lish negligence. It was considered to be unreasonable to

have expected the instructor in this case to have foreseen




81
the probability that an injury such as the one suffered by
the plaintiff would have occurred. To support his decision,
the judge quoted a passage from Gard v. Board of School
rrustees of Duncan, where it was stated that:

The duty should not be determined from the
happening of the extraordinary accident in this
case, but from the danger that was reasonably
foreseeable before the game (grass- hockey).*??’
In conclusion, the judge held that:
...a careful and reasonable parent would not hesi-
tate to allow his twelve-year-old daughter to
engage in a piggy-back race on a grass-hockey
field on a sunny afternoon in May.'?°
Therefore, the defendant was found not negligent and the

action was dismissed with costs.

PISZEL V. BOARD OF EDUCATION FOR ETOBICOKE ET AL.'®®

The final decision for this case was rendered by the
Ontario Court of Appeal on May 12, 1977. The defendants had
appealed the findings of the trial judge, who held that the
equipment utilized in this case was unsafe; Therefore, the
defendants were held negligent because they were held
responsible for its implementation.

The events of this case occurred during a grade eleven
physical education class in which the sixteen-year-old

plaintiff, James Piszel, was involved in a wrestling

129 Gard v. Board of School Trustees of Duncan, (1946) 1
W.W.R‘ 322.

130 Faton v. Lasuta, op. cit., p. 477.
131 pigzel v. Board of Education for Etobicoke, (1977) 77
D.L.R.(3d) 52-54‘
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activity in which he suffered a fractured dislocation of the
left .elbow. The student filed suit against the defendants
on the ground that the safety equipment system which had
been adopted for the operation of aAhigh school wrestling
élass had been.inadequate. \

The evidence revealed that during a "take-down" from a
standing position, the plaintiff suffered the aforementioned
injury. The instructor had previously demonstrated this

manoeuver, The plaintiff struck the hardwood floor of the

gymnasium at a point where the wrestling mats had become

separated immediately before the fall. " The instructor
required non-participating students to -sit around the edges
of the mats with their feet pressed against the edges. He
felt that this was a sufficient precaution to prevent the
mats from separating.

The defence counsei had argued that the wrestling
activity in this case did~ not represent a competitive situ-
ation,énd that the instructor had adopted reasonable safety
vprecautlons under the circumstances.

It had further argued that the standard of care which had
been imposed by the trial judge was one of perfection and
not one of reasonableness, and attacked the folléwing part
of his decision:

If the Board of Education undertakes to include
the art or sport of wrestllng in the compulsory
education program...there is a burden cast upon it
to take the best safety precautlons reasonably
possible. With physical education for boys 1in

several grades concentrated exclusively on wres-—
‘ tling during certain periods of the year, as was
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the evidence in the present case, and with three
gymnasia available, to require that one gymnasium
pe provided with a mat large enough to fill the
floor space and to be left permanently in place,
or, at least, with two or three large mats which
together would fill the space, is not, in my view,
an unreasonable requirement. Such a practice
would meet the safety -'standards which...are the
minimum required for competitive wrestling.'?®?

The appellate court, however, supported the legal reasoning
of the‘trial judge, who stated:
Wwhile there was some difference of opinion as to
when wrestling becomes 'competitive' I find as a
fact that when boys are required to pit themselves
against their fellows in an attempt to perform a
take-down from a standing position, they may be
expected to exert themselves fully and this
becomes a competitive situation of the sort that
places severe stress upon the equipment
employed,??®?®
Physical education instructors from the Royal York
Collegiate had testified that such methods as outlined above
were minimum standards required for competitive wrestling.
Therefore, the argument of the defence counsel was rejected.
The court ruled that it was not their function to define
or outline minimum safety requirements for high school wres-
tling classes. Instead, it was their responsibility to
decide whether or not the system which had been used was
unsafe and unsatisfactory. It was concluded that the system
which had been used by the instructor to prevent the wres-
tling mats from separating did not meet the standard of care

imposed on school authorities for the protection of students

132 1bid, p. 54.
133 1bid.
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who partiéipate in physical education activities.  The
instructor should have foreseen the possible risks which
might have resulted from his method and should have guarded
égainst them in a more reasonably safe and cautious manner,
Therefore, he was negligent, and the Bdard, acting as master
in the master-servant relationship, was also held liable
because it provided the school with inadequate equipment.

The appea1 was dismissed with costs and the judgment was

for the plaintiff for $10,148.96 for damages.

ROBINSON ET AL. V. BOARD OF TRUSTEES OF CALGARY SCHOOL

DISTRICT NO 19 ET AL. L1

This suit was decided 1in the Alberta Supreme Court on
July 11, 1977. |

The evidence showed that the fouffeen-year?oia plaintiff,
Daniel Robinson, was injured on February 2, 1972 while
attempting to. slide down a banister at school after lunch
hour. As a result of a subsequent fall, he suffered an
injufy to the spleen, a torn liver, a bruised kidney, a
collapsea lung, and a fracture of the ilium (one of :hree
bones which form the pelvis). Daniel required surgery to
remove his spleen. Medical evidence was submitted which

indicated that there would be no permanent disability.

134 Robinson v. Board of Trustees of Calgary School District
No. 19, (1977) A.R. 430-35.
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The plaintiff sued the defendants for negligence, arguing
that they did not take reasonably proper steps to protect
him from the danger which was alleged to have existed in the
stairwell on the date of the accident.

Daniel Robinson was enrolled in a special class for slow
ljearners at a Calgary elementary school. In court, he
admitted that he slid down the banister but could not
remember the accident. Mr. Franklin, the principal, had
testified that the students had been warned repeatedly about
sliding down the banisters. The plaintiff affirmed his
habit of sliding down the banister almost daily, and further
affirmed that several teachers had warned him not to slide
on many occasions. It was also noted that on none of these
occasions had he been sent to the principal for disciplinary
-action. The plaintiff further confessed that he had recog-
nized the danger involved in sliding down a ‘banister.
However, he never thought that any injury would occur to
himself. The evidence also disclosed, by way of testimony
from the father of the plaintiff, that Daniel was considered
to be physically and mentally normal, although he was also
considered to be frequently disobedient.

The Supreme court was of the opinion that Daniel Robinson
did not adhere to, nor respect, the cautionary advice that
had been given to him by his teachers. By his own admis-
sion, he had been warned on several occasions not to slide

down the banister.

.
|
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he issue which the judges were most concerned with
jved the amount of supervision that Daniel Robinson
ded in this particular case to protect "himself from his

actions.

he court ruled that it was not unreasonable for a
sonably prudent parent to permit a fourteen-year-old boy
walk down a stairwell in a school with no supervision.
¢ duty of supervision of the school authorities was exam-
ed in this context. It was held that the teachers were
ﬁ required to provide students with any direct supervision

der such circumstances. The physically and mentally

rmal plaintiff was held to have voluntarily assumed the

sk of his action. By so doing, he removed any duty of
are vhich may have been owed to him by the school authori-
es, As a result, the court held that:

It is clear, therefore, on the whole of the
evidence that we have a young man who was paying
absolutely no attention or heed to his teachers or
supervisors, a person that was by his own admis-
sion warned on more than one occasion, in fact, on
several occasions of not to slide down the
banister, a person who 1is a disciplinary problem
becoming injured as a result of his own acts.??®®

The defendants- were judged to be not negligent and the

tion was dismissed.

38

Ibid, p. 432.




CROPP V. POTASHVILLE SCHOOL UNIT NO. 25**¢

rThis action was settled by the Saskatchewan Queen's Bench
on September 1, 1877.

This case involved an action for damages which had arisen
from personal injuries suffered by David Cropp when he fell
on the property of the defendant on October 1, 1971, At
t+hat time, David was a fourteen-year—-old, grade eight
student, and, while walking on the temporary walkway at the
entrance of the school o¢f the defendant, he fell and
suffered a slipped femoral epiphysis (the end part of the
thighbone). He required major surgery to install a new
socket into which the hip bone would fit. As a result of
this operation, one leg remained three centimeters shorter
than the other. At the trial, medical experts had testified
.that further surgery would be required, and that the plain-
tiff would only have about fifty percent normal usage of the
hip.

The walkway that had led to the entrance of parkside
School consisted of loose crushed rock which measured up to
two and one half inches in diameter. 1t was approximately

six inches deep, six feet wide, and was bordered by

"two-by-six" boards which were held upright by "two-by-four”

pegs. These sidewalls projected slightly above the level of

the crushed rock.

136 Cropp v. Potashville School Unit No. 25, (1977) 81
D.L.R.{34) 115-20.
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on October 1, 1971, at approximately eleven o'clock in

he morning, the plaintiff proceeded to Parkside School from

4cross the street. Both schools were used to accomodate
rudents for program instruction. Therefore, it was common

P?actice for students to commute from school to school at
ome point during a school day. The accident occurred when

ge plaintiff, who was wearing cowboy boots with heels

approximately two inches in height, began to slip on the
stones of the walkway. His immediate reaction was to
attempt to step laterally over the sidewalls and onto the
In this attempt, however, he contacted the side-

lost his balance, fell down, and
According to the testimony of one teacher, the walkway

Evidence also revealed that the students of these schools
had been instructed to use the walkway in order to avoid
tracking dirt or mud into the schools. However, no signs
were posted to inform students to exercise caution when
proceeding on the. walkway. A trustee of the defendant
school board had admitted that the walkway represented a
hazard to those who walked on it, and that nothing had been

done to rectify the problem.

.The judge noted that the plaintiff had been required by

section three of the School Attendance Act {R.S.S5. 1965, c.

186) to be at school until he had reached sixteen years of-
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age. Therefore, he was not considered to be an ordinary
invitee. The judge decided to adopt part of a passage from
the decision in Indemaur v. Dames, where it was stated that:

...more specific care is demanded of them (school
authorities) than that which is ordinarily
required from the occupier of premises in respect
of invitees thereon. A definition of the term
'supervision', which has been judicially accepted,
is as follows: 'Supervision...involves at least
some keeping of order, some stopping of fights,
some general protection of the children against
dangers that are known or that are to be appre-
hended.*?*’

The judge ruled that the school board did not exercise
the higher standard of care required of it by law, and that
it should have foreseen the possibility of the fall which
the plaintiff took. On this basis, the defendant was held
to be negligent in maintaining the temporary stone walkway.

Special damages were awarded to the plaintiff for

$3,461.67 and generalldamages were assessed at $75,000.

BOURGEAULT V. BOARD OF EDUCATION, ST. PAUL'S ROMAN CATHOLIC
SCHOOL DISTRICT NO. 20 ET AL.:?°

This case was decided by the Saskatchewan Court of
Queen's Bench on December 23, 1977. |

The plaintiff, Vivian Bourgeault,‘ a fourteen-year-old,
grade seven student, suffered a broken coliar bone and also
required surgery on her right ear. The accident occurred on

December 18, 1975, when Vivian, without permission, assisted

137 Indemaur v. Dames, (1866) 35 L.J.C.P. 184.

r3% Bourgeault v. Board of Education, St. Paul's Roman
Catholic School District No. 20, (1977) 82 D.L.R.(3d)
701-06.
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the decorating of the school gymnasium for the upcoming
pristmas concert. While decorating, she fell from a ladder
nd suffered the aforementioned injuries. In order to
¢tempt to recover for damages suffered as a result of the
ﬁcident, Vivian filed suit against the defendant on-grounds
negligence.

The facts of the case are as follows. . While the boys in
ourgeault's grade seven class were in a music class, the
irls were in the gymnasium under the supervision of Mr.
gcsymic, the principal. ordinarily, a physical education
1ass would have been conducted for the girls of a grade six
lass. However, such an>activity was not possible on that
ccasion because a portable stage had been assembled on the
ymnasium floor for wuse in the Christmas concert which was
o be held the next day. Instead, the girls helped assemble
he stage and decorate the gym with posters. There was no
adder in the gymnasium at that time. This was the last
class of the day for these girls, and they were sent back fo
their home room at 3:25 P.M. for dismissal at 3:30 P.M..
The plaintiff was amongst them. Mr. Macsymic remained in
the gymnasium with about "six or eight" grade six girls, who
ere permitted to remain if they wished to help clean and
tidy up.

When the boys and girls returned to their home room from
their respective classes, they remained there until 3:30

P.M., at which time Mr. Wawryk, the home room teacher,
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dismissed them and also told them that he was leaving the
school almost immediately, and that they were to leave for
home . This was standard school policy, wunless a student
stayed after hours to participate 1in an activity that was
supervised by a teacher, or unless he or she had received
permission from a member of the teaching staff to remain in
the building. The plaintiff acknowledged her familiarity
with this policy. Mr. Wawryk left the school at approxi-
mately 3:50 P.M..

At 3:30 P.M., Mr. Macsymic returned to his office, and,
at 3:55 P.M., he left the building without returning to the
gymnasium, The six or eight grade six girls who stayed to
help clean up the gymnasium were still there at the time Mr.
Macsymic left the school. Between 3:30 P.M. and 3:55 P.M.,
the plaintiff returned to the gymnasium, even though she had
been told by Mr. Wawryk to leave for home at 3:30 P.M.
dismissal.

At approximately 4:40 P.M., the school caretaker, Arthur

G. Hoffman, looked 1into the gymnasium and saw a male

student (who also apparently wandered into the gymnasium

after dismissal) on top of a ladder. He was affixing some
decorations to the basketball backboard. The caretaker told
the student to get down, as he was considered to have been
in a dangerous standing position on top of the ladder and
that he could fall and 1injure himself. The student stated

that he was almost finished and that he would descend almost
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mmediately. This satisfied Mr. Hoffman, who then left for

other part of the school to carry out his caretaking
gponsibilities.

The ladder which had been used by the male student was an
ght-foot metal step ladder which was ordinarily stored in
e caretaker's furnace room some one hundred feet down the
11 from the gymnasium, Between 3:30 P,M, and 4:40 P.M.,

ome of the students, including the plaintiff, had gone to
he furnace room and brought the ladder to the gymnasium
jthout having acquired permission from anyone to do so. No

vidence had been presented which would have suggested that

hy member of the teaching staff remained in the school.

ust before 4:50 P.M., the plaintiff climbed the ladder with

he purpose of attaching éome decorations in a high corner
f the gymnasium room, She had the misfortune of falling
rom at or near the top of the 1ladder onto the hardwood
loor beneath. Mr. Hoffman was immediately summoned. He
alled an ambulance and the plaintiff was rushed to the
hospital. At the point of the accident, it was disclosed in
ihe evidence that no teachers were present in the school.
The issue which the court considered was that whether or
hot, on the basis of the facts, the defendant was liable for
Negligence. The plaintiff argued that the defendants had
failed in their duty to proviae adequate supervision for the
Plaintiff and the other students who were in the gymnasium

@t the time of the accident. Given these circumstances, the
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judge had to determine whether or not a duty had been owed
by the defendant to provide the type of supervision which
had been stipulated by the prosecuting attorney. In making
his decision, the judge guoted from a decision in Edmondson
v. Board of Trustees for Moose Jaw School District No. 1,
where it was stated that:

So far as this case 1is concerned, the infant
respondent had no right to be where he was at the
time of the accident. It was out of school hours;
his duty was to go home,®?’

The judge also made notice of the fact that the plaintiff
had been aware of the standard school policy which reguired
students to depart for home on dismissal. In addition,
special instructions were noted as having been given to the
students on this occasion to depart for home. The judge
also quoted part of the decision from Schade et al. v.
School District of Winﬁipeg No. 1 and Ducharme, where it was
stated:

I agree with the emphasis the learned trial judge
placed on the necessity of developing a sense of
self-responsibility on the part of the <chil-
dren...the realization of this fact by the Courts
has led to a changing attitude and a more prac-
tical approach to the guestion of supervision by
school authorities. While it must be recognized
there is a duty on teachers to supervise certain
school activities, a duty that of necessity bears
some relation to the age of the pupils, the
special circumstances of each case and, in partic-
ular, the type of activity engaged in, neverthe-
less it must also be recognized that one of the
most important aims of education is to develop a
sense of responsibility on the part of the pupils,
personal responsibility for their individual

13s Edmondson v. Board of Trustees for Moose Jaw School
District No. 1, (1920) 55 D.L.R. 573.
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actions, and a realization of the personal conse-
guences of such actions.**°®

rthe judge of the case at bar further considered whether
qot a duty had rested with the defendant to have a member
the teaching staff responsible for touring the school
emises after dismissal of classes, to be sure that all
udents had left the building before he or she departed
om the premises. The plaintiff's attorney argued that if
ch a policy had been in force and had been followed on
is occasion, the accident would almost certainly never
ve occurred. However, the judge ruled that no such duty
5 owed to a student of fourteen years of age in the
seventh grade, especially one who had received and compre-
nded the instructions. which told her to depart for home.

@ also stated, however, that had the mishap occurred to one

f the grade six girls during the cleaning-up process, the
‘esult might have been different. The plaintiff, of course,
as not one of those girls.

Therefore, on the évidence, the action was dismissed with

osts (if demanded}.

‘¢ Schade et al. v. School District of Winnipeg No. 1 and
Ducharme, (1953) 66 Man. R. 583-84.
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BOESE V. BOARD OF EDUCATION OF ST. PAUL'S ROMAN CATHOLIC
=== ~ CEDPARATE SCHOOL DISTRICT NO. 20 ET AL.'*}

This case was decided by the Saskatchewan Queen's Bench
on February 20, 1979.

The plaintiff, Thomas Boese, filed suit by his mother.
at the time of the accident, he was a thirteen—-year old boy
in a grade eight physical education class. On March 19,
while participating in a movement education activity, he
suffered a fractured leg. The 1incident occurred when he
performed a vertical jump from a set of seven-foot high
pleachers onto a mat on the gymnasium floor. The jump had
been authorized and sanctioned by the head of the department
of physical education at the school in guestion, This
particular class was under the immediate active supervision
of Lloyd Cenaiko, the physical education instructor.

At five feet, two .inches in height and 135 pounds in
weight, Thomas Boese was considered to be obese and over-
weight for his age. He had testified that he did not care
very much for sports and that he participated only because
he had to. _The class activity in this case 1involved an
obstacle course which commenced with»students being reqguired
to climb onto a set of bleachers which were folded wup

against the wall to a height of seven feet. In succession,

the students were to jump down onto a mat, progress to a

bench, then to a chin bar, then onto a box horse, then a

141 Boese v. Board of Education of St. Paul's Roman Catholic
Separate School District No. 20, (1979) 97 D.L.R.(34)
643-53.




ance beam, followed by mats, then swing from ropes onto a
le, and finally swing again from ropes onto a counter.
ore the class, a standard loosening-up or warming-up
jod was conducted. 1t consisted of such activities as
ning, push-ups, sit-ups, stretching, ‘etc., and lasted
roximately ten minutes. After the warm-up activity, the
dents, including the plaintiff, were to progreés to the
rst element of the obstacle course, which required them to
imb to the top of the folded bleachers and line up 1in a
steral fashion. Cenaiko, the defendant and intern teacher,
0old the students that he wanted them to jump down onto a
it on the gymnasium floor. However, he did not attempt the
ump himself, nor did he demonstrate the manner in which it
s to have been performed. Boese was asked by Cenaiko to
ttempt a second jump, but the plaintiff stated that he did
ot wish to repeat the performance. Cenaiko persuaded him
y saying that this would be the last time that he would

all upon him to perform the feat. Boese did as he was

equested to do. However, as he landed, his leg buckled

under him and the.fracture occurred. Cenaiko did not see
he plaintiff fall because he had wandered to observe
another part of the obstacle course. Boese was rushed to a
hospital shortly after the accident.

The superintendent of the defendant school districtrhad_
testified that jumping exercises were an integral part of

the movement task program, which had been included in the
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curriculum .quide.  For example, low jumps from a chair were
introduced at the kindergarten level and higher jumps were
progressively implemented into the curriculum guide each
academic year, although at the higher grades no specifica-
tions were given in regard to heights of jumps.

The physical education consultant of the Saskatoon Board
of Education_had testified that he could see no direct phys-
ical benefit of a straight vertical drop as demanded by
Cenaiko of Boese. He added that the weight and ability of a

student would determine the height from which he would be

allowed to jump. He agréed with the plaintiff's attorney

that an obese, less agile person would be more susceptible
to injury, and that students should be trained to land from
a specific “height. It was also agreed that students who
were relatively wunwilling to perform- the jump should have
been encouraged to do so with assistance.

Professor Anderson, another witness from the University
of Saskatchewan College of Physical Education, admitted that
he was not very familiar with the "movement task" program,
However, he did profess to have some expertise concerning
wrestling and gymnastics activities. He testified that he
would "never" have required a student to climb to a height
of seven feet and then jump down without giving him training
on how to land properly. He stated that considerable back-
ground training was required before being able to jump in a

consistently competent manner from seven feet, and doubted
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very much whether he would have required or encouraged grade

‘eight students to perform jumps from that height at all.

Professor Leicester, a colleague of Professor Anderson,

testified that obstacle courses or circuit training activi-
ties séught to minimiie the possibilify of injﬁry. He saw
no purpose in demanding grade eight students to jump from a
height of seven feet onto a one inch mat. He said that he
would not include such straight Jjumps in "any" course which
he might design because such an element seemed to represent
a risk or danger, Furthermore, he stated that he had
"never" seen it incorporated into any fitness course.

The defendant, Cenaiko, held firm in his belief that the
seven foot vertical drop was not dangerous, and that he
would not hesitate to include a similar type of statioh in
any other obstacle courses that he might design. It was
also presented in the evidence that Cenaiko had been
enrolled in only one movement éducation class at the uni§er—
sity.

When preparing his decision, the judge viewed the legal
element of foreseeability as being the key to determining
his final judgment.  The main issue in the case at bar was
whether of not a reasonably prudent parent would have felt
any apprehension at seeing. their thirteen-year-old obese,
overweight boy perform.a vertical jump bfrom a seven foot
height. to which he was relatively unaccustomed, especially

if he had expressed some concern in performing the exercise.
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ugnder such circumstances, the court considered whether or
not a reasonably carefui parent would have foreseen any risk
or injury that may have arisen to such an inexperienced
child? The judge ruled in the affirmative for each of these
issues, believing that ANY jump from such a height, by such
a person, should be considered "potentially" dangerous. He
accepted the validity of the professional opinions of the
professors. The height of the Jjump was ruled as being
dangerous, and an accident of this nature was ruled as being
reasonably foreseeable. As a result of these particular
elements being overlooked, an obese, overweight boy was
injured.

The judge found it very strange that the Department of
Education had not given any guidance to teachers and school
boards beyond the grade six level on the role and advis-
ability of jumps in gymnastics exercises. In effect, the

department gave school boards and teachers the freedom to do

as they deemed best. The judge believed that this practice

was an outright T™abdication of responsibility"™ on the part

of the department. He also articulated that the department

did not have to look far for any guidance in this matter,

for the University of Saskatchewan was "at its doorstep” and
assistance could have been readily obtained. The judge
considered it to be:

...extremely dangerous to leave unlimited discre-

tion in the hands of teachers who either have had
no training whatsoever in a new programme, or who

R A




enjoy but one university class in that field.**?
on these bases, the court ruled that the defendant school
jstrict had failed in its duty to conform to the degree of
re required of them by law, and that this failure caused
e injury and damages to the plaintiff. The defendant was
und guilty of negligence and general and special damages

ore assessed at $8,498.70 plus the costs of the action.

MYERS AND MYERS V. PEEL COUNTY BOARD OF EDUCATION AND
JOWETT?* *3

This case was decided by the Supreme Court of Canada on
une 22, 1981.

The case arose out of an action by a fifteen-year-old boy
nd his father against their school board. The plaintiffs
iled suit for damages which resulted from injuries that had
een incurred by the boy when he fell from the "rings"
uring a gymnastics class on December 6, 1972. The evidence

showed that on that date the plaintiff was a member of a

rade eleven physical education class for boys at the

Erindale Secondary School, which was under the control of
the Peel County Board of Education in Ontario. The accident
bccurred near the end of a six-week gymnastic segment of the
physical edhcation program of the school. The program was
conducted largely in the main gymnasium of the school. in

addition to this gymnasium there was an exercise room which

———

'

©** Ibid, p. 652.
‘3 Myers and Myers v. Peel County Board of Education and
Jowett, (1981) 37 N.R. 227-41. '
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yvas elevated from the gymnasium but which opened onto it.

although there was an unobstructed opening between the two

rooms, the different levels of their floor surfaces made it
impossible for a person in the gymnasium to see into the
exercise room in order to observe any activities which may
have been carried on within.

on the day of the accident, there were approximately
twenty-five to thirty students in the grade eleven class in
which the accident occurred. On that day, however, a grade
twelve class was also in session in the main gymnasium,
thereby increasing the number of participating students to
about forty. The regular grade twelve teacher responsible
for this class was ill and absent from school. Therefore,
the responsibility of supervision of both classes had been
assigned to a grade eleven teacher, Mr. Jowett. Shortly
after the class commenced, the appellant and a friend named
Chilton asked and received permission from Jowett to leave
the gymnasium and progress to the exercise room where they
would practice their gymnastic manoeuvers in preparation for

future testing which would contribute to their final grades

for the class. While they were in the exercise room, they

were without any supervision from faculty members, and,
because of the higher elevation of the room, they were out
of the sight of the teacher who was in the gymnasium below

them.

S

T
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After entering the exercise room, the appellant commenced
performance of some manoeuvers on the "rings". This appa-
ratus consisted of two ten-inch diameter wooden rings which
were suspended from the ceiling on parallel wires about
eight feet from the floor and two feet apart. Chilton was

being used as a spotter, whose function it was to be present

during the manoeuver and assist the person on the rings. 1In
the event of a fall, for example, he was t& catch the
performer or make contact with him and break the force of
the fall. Student witnesses had testified that Jowett had
always stressed the importance of spotters and that they had
received some instruction in their duties in that capacity.
They also testified that they had been told that a performer
waé to tell his spotter the manoeuver which he proposed to
perform. By so doing, the épotter could position himself so
as to be of service if required. In the case at bar,
Chilton was of the opinion that Myers had finished wofking
on the rings and turned to leave.- Whén he was approximately
fifteen feet away, he saw, "out of the corner of his eye",
the appellant fall from the rings onto his head. The
evidence showed that Myers broke his neck when he landed,
and that this immediately rendered him a quadraplegic.
Gregory Myers testified that he had never attempted such a

dismount before,

Evidence revealed that three different kinds of protec-

tive mats were available for the activity:
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1. Slab mats, which ranged from two to two and one-half

inches in thickness, and were covered with soft vinyl
and very compressed.

2., Wrestling mats, {(which were used only during wres-

tling activities). |

3. Crash mats, which were six to seven inches thick and

made of foam rubber.

It had been disclosed that there were about "two or
three" slab mats under the rings at the time of the acci-
dent., Jowett admitted that he was aware of the existence of
the crash mats in his school, but he felt that they were
unnecessary, and stated that it was not general practice to
use them under the rings.

The plaintiff's attorney called Mr, Zivic, an experienced
and highly qualified .teacher of gymnastics from York
University, to the witness stand. He testified that he
would not have used regular slab mats by themselves in the
learning process of gymnastic manoeuvers on the rings. He
further stated that he would have insisted on the inclusion
of a crash mat when conducting such activities.

The Supreme Court accepted the testimony of Mr. Zivic and
ruled that the protective matting used in this case had been
inadeguate. However, since this fact in itself could not
constitute negligence, the court directed its attention to
the 1issue of supervision, As far as the court was

concerned, on the whole of the evidence, no supervision had
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een provided. The court held that the standard of care
entioned in Thornton et al. v. Board of School Trustees of
jstrict No. 57 (Prince George) et al. was not met.*** The
ourt was also of the opinion that training in gymnastics,

gparticulary exercises on the rings, carried with it a poten-
tial for danger. For example, a student may fall to the
floor, and, because of the position of his body during such
:performances as the one in the case at bar, he would be apt
to fall in a manner that would increase the possibility of

injury. The court reasoned that the injury in this case

‘should have been foreseeable. It felt that a prudent parent

‘would not have been content to have provided "only" the slab
mats as protective matting for this exercise, especially
when more adequate and more appropriate mats could have been
easily obtained from nearby. Also, it was believed that a
prudent parent would not have permitted his son to depart
from the gymnasium into a room where there would be no
supervision of potentially dangerous gymnastic manoeuvers on
the rings.

It remained for the Supreme Court to consider whether or
not the plaintiff showed that the alleged failures by the
defendant were the contributory or proximate causes of the
accident which resulted in the injury complained of. On all
the evidence before him, the trial judge, with whom the

Supreme Court agreed, held that the plaintiff had proved,

144 mhornton et al. v. Board of School Trustees of District
No. 57 (Prince George) et al., (1976) 5 W.W.R. 240.
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with the help of Mr. Zivic, that the failure of the school
authorities to provide more adeqguate matting and insist upon
its use, had contributed to the éccident. The absence of
supervision was also viewed as having contributed to the
cause of the accident. The student had apparently been
permitted to go into the exercise room without any supervi-
sion and with no inguiry as to what he had intended teo do
upon his arrival there.

While the Supreme Court was of the wview that negligence
had been shown on the part of the defendant, they also
believed that the plaintiff was contributorily negligent.
Gregory Myers got onto the rings, and without announcing his
intended manoceuver, and without the presence of a spotter,
attempted a "straddle" dismount for the first time 1in his
life. The court ruled that Grégory was not only aware of
the fact that the manoceuver he was going to attempt was
difficult and involved some danger, but that he was also
aware of the fact that he would be performing it without the
assistance of a spotter.

The Supreme Court found the plaintiff contributorily
negligent and prorated the fault at eighty percent to the
defendant school board and twenty percent to the plaintiff.
Judgment for damages was assessed at $66,656.30 for the

plaintiff and half of his costs of the court action.
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JONES V. SCHOOL DISTRICT 71 BOARD OF TRUSTEES, HEAL,
PETERSON, AND ILMER'*®

This case was decided by the British Columbia Supreme

court on November 12, 1981.
2 The facts of this case showed that the plaintiff, - a
sixteen-year-old, grade ten student, was injured while
éttempting a "roll-over" manoeuver on the trampoline during
5 physical education gymnastics class. The supervisor of
ihe activity was a student teacher.
| In the roll-over manoeuver on the trampoline, individuals
were required to turn 360 degrees forward or backward in the
air, with both knees and chin tucked against their chest.
The plaintiff had failed to maintain the "tuck" position,
landed on his head as a result, and suffered a slight frac-
ture of a neck vertebra as well as soft tissue injuries in
the same area of the spine.’ Since then he haé experienced
headaches, - neck pains, loss of sensation on one leg, and
other discomforts which were attributed to the accident.
| During the trial hearing, a physical education instructor
had been called to testify. He stated that a roll-over was
not a basic or elementary trampoline exercise. In contrast,
both the student teacher and the regular class teacher
believed that the exercise was within the capabilities of

~all the students of this particular class.

145 Jones v. School District 71 Board of Trustees, Heal,
Peterson, and Ilmer, (1981) 32 B.C.L.R. 221-25,

T
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Before the students were allowed to individually perform
the required activity, Mr. Ilmer, the student teacher, had
demonstrated the roll- 6ver and also gave verbal instruc-
tions on how it was to be performed; The need to maintain
the tuck. position had been egpecially emphasized and
explained. The plaintiff was asked whether he would like to
attempt a front roll-over. He replied affirmatively and
performed the manoeuver successfully. Mr.”Ilmer then demon-
strated the backwafd roll-over. The plaintiff voluntarily
attempted this manoeuver, but failed to maintain the "tuck":
position. As a result, he landed on his head and incurred
the aforementioned injuries.

A journal article, issued in a circular by the provincial
Ministry of Education nine months after the incident at bar,
was submitted as evidence. This article emphasized the need
to ensure that "skills being taught are commensurate with
the readiness of the student 1in a proper progressive
manner",‘;‘ and prdhibited the teaching of what was calied
the "somersault" (referring to the manoeuver on the trampo-
line) in regular classes.

The court ruled that the circular should have been unnec-
essary to inform the student teacher that he would be in
breach of his duty of care if he exposed students to perférm
risky activities for which they had not been trained in a

proper, progressive manner.

146 Ibid' pc 223.
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Although the roll-over had been considered by the court

o have been an exercise which required higher than elemen-
ary skills to perform, the judges also felt that it was not

nherently risky. No evidence had been presented to suggest

otherwise. The only'risk evident to the court was that the
plaintiff might have failed to maintain the tuck position
and fall to the spring surface. On this basis, the judge

onsidered two main questions before announcing his deci-

1. Should the teachers have anticipated that such an
accident would occur?

2. Should the teachers have had reason to expect that a
significant injury might be incurred by the plaintiff
as a result of failing to maintain the "tuck" posi-
tion?

When considering the first gquestion, the court believed

that the plaintiff had successfully mastered the forward

roll-over. Second, it was believed that the student teacher
had adequately demonstrated the backward roll-over by empha-
sizing and explaining the necessity of maintaining the

"tuck" position throughout.

When considering the second question, the court was of

the opinion that it was unreasonable to expect a significant

injury to occur from performing a backward roll-over under
the circumstances of the case at bar.

The decision of the judge read as follows:
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I conclude, on the evidence before me, that the
teachers were entitled to regard any hazards
involved as falling within the acceptable range of
risk of injury inherent in high school physical
education activities. That 1is the risk which
society must be taken to regard as justifiable in
relation to the benefits to be derived from organ-
ized physical activities at the secondary school
level...To find in the present case that either of
these teachers has been gquilty of negligence in
his professional duties simply in order to compen-
sate the plaintiff would not result in the
achievement of the ends of justice, but rather the
reverse.'*’ ‘

Therefore, the action was dismissed, but the plaintiff
was allowed to recover his court costs from the defendant

school board.

SUMMARY
This chapter has presented the legally significant facts
and circumstances which were considered in adjudications
that involved negligeﬁce suits against school boards and
teachers in Canada between 1968-81, inclusive.
These adjudications were listed in the chronological

order in which they were finally decided by the courts.

147 1bid, p. 224.




Chapter IV

ANALYSIS OF THE DATA

The purpose of this chapter is to analyze the ways in
which the legal elements in Chapter II of this thesis have
peen considered in 1light of the facts and circumstances of

_the adjudications in Chapter III. Such an analysis provides

a more recent description of the ways in which certain legal
elements have been judicially interpreted, applied, or modi-
fied under particular sets of educational circumstances.

This chapter consists of individual reviews of the legal

elements which, as noted in Chapter II of this thesis, must

be present in order for a suit which has been filed on

grounds of negligence to be successful. These elements have
been individually reviewed in the context of the adjudica-
tions which have been presented in Chapter III,

When alluding to a particular case in the following
'sections of this chapter, only the name of the plaintiff
will be used. For example, Cropp v. Potashville School Unit
No. 25 will be referred to as "the Cropp case"™ or simply

"Cropp".
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ANALYSIS OF LEGAL ELEMENTS

The five legal elements which must exist in order for a
cause of action for negligence to be successful will be

reviewed individually.

Proof of Injury

Each of the plaintiffs 1in the cases which have been
located for this study had incurred some sort of injury
during a school-related activity. Whether such damages were
assessed on physical, psychological, or other bases was
evident in only in one of the case summaries. The Thornton
case considered such variables as cost of future basic care
needs, loss of ability to earn income in the future, compen-
sation for physical and mental pain and suffering endured
and to be endured, loss of amenities and enjoyment of life,
and loss of expectation of life.

~In all cases where liablity was assessed, the highest

awards were given for general damages.

Duty of Care -

The most frequently mentioned legal duty of care which is
to be owed by teachers to students is the duty of supervi-
sion. Although the Dziwenka, Moddejonge, James, Thornton,
Robinson, Magnusson, Bourgeault, and Myers cases make direct
reference to this duty, other legal duties and responsibili-

ties have been explicitly stated 1in the case summaries in
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chapter III of this thesis. For example, several court
gecisions explicitly mentioned the teacher duty to. demon-
gtrate an activity to students before they were to perform
it The appeal court in the Dziwenka case held that the
industrial~shop teacher "had followed the coursé of proce-
dure as outlined by Burke (a building construction
inspector)} as appropriate in demonstrating the manner in
which the operation was to be conducted."**® Similarly, the
Supreme Court judges in the Jones case considered it rele-
- vant that the physical education instructor had "demon-
strated the roll- over."**’ The judges in the Dziwenka case
also emphasized the teacher duty to observe students while
they perform an activity for the first time when they stated
that: "Mapplebeck...watched Dziwenka make one or two cuts
after his demonstration."®° The courts in several other
- cases emphasized the teacher duty to supply students with
either written or verbal instructions about the task which

they had been required to perform. For instance, the appeal

court in the James case considered the fact that "Printed
material was supplemented by verbal instructions, also...
additional brief instructions (were given) on the black-

board."*®! It was also considered pertinent by the appellate

'4* Dziwenka v. The Queen in Right of the Province of

Alberta, (1970) 16 D.L.R.(3d) 199.

Jones v. School District 71 Board of Trustees, Heal,
Peterson, and Ilmer, (1981) 32 B.C.L.R. 223.

Dziwenka v. The Queen, op. cit., p. 192.

R
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court in the Jones case that the teacher "gave instructions
on how to do it [the activity]."!'®? Similarly, the appellate
court in the Thornton case pondered the fact that the
student "had received no formal instruction on how to do an
aerial somersault."!®?® The judicial decisions in the James,
Thornton, and Cropp cases not only stated that teachers have
a legal duty to caution students about any inherent or
potential dangers in an activity, but that they should also
advise them as to how they might guard against such dangers
or risks. For example, the court in the Cropp case held
that:

no one 1in charge of the schools sensed that the

stone walkway represented any danger because no

one issued a warning to the students to be careful

in traversing the stone part of the walk between

the buildings. No signs were posted suggesting

otherwise,!**
In James, part of the testimony which had been given by the
Chief Chemist of the National Testing Laboratory, Mr.
Laidlaw, was accepted by the appeal court as the "proper"
manner in which the laboratbry class should have been

instructed. When referring to the written chemistry

instructions which had been given to the students by the

151 James v. River East School Division No. 9, (1975) 64
D.L.R.(34d) 339.

1352 Jones v. School District 71, op. cit., p. 223.

1s3 Thornton v. Board of School Trustees of School District
No. 57 (Prince George), {(1976) 73 D.L.R.(3d) 61.

s+ Cropp v. Potashville School Unit No. 25, op. cit., p.
118.
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eacher, he stated that "Caution [should have been
;given]...something_which is normally inserted in an instruc-
tion to anyone less than a professional working in the
field."*s* The trial judge of this case, whose opinion was
not altered by the appeal court, also believed that, 6n the
evidence presented to him, that there had been "a failure to
caution,.. properly."**¢ Furthermore, it was considered
pertinent that "the students were not advised of possible
danger from spattering."!®’

The trial judge in Thornton, whose opinion in regard to
the following statement was agreed with by the British
Columbia Court of Appeal, felt that the physical education
instructor ‘"should have given them (the students) some
advice,... a word of caution, and, at least imposed some
limits on what they could or could not do in - the circum-
stances."**®"®

On the basis of this judicial information, 1t can be

shown that the following duties are required by law of
teachers:

1. supervise activities:

135 James v. River East School Division No. 9, op. cit., p.
346.

156 1bid, p. 347.
157 I1bid, p. 348.

188 phornton v. Board of School Trustees of School District
No. 57, op. cit., p. 6l.
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2. demonstrate activities before students are to perform
them
3. provide verbal and/or written instructions as to the
manner in which students are to perform an activity
4. caution students about the inherent dangers or risks
in an activity
5. advise students about how they might gquard against or
avoid such risks
The Thornton case is unigue 1in that the court actually
outlined specific duties and responsibilities for teachers
during a physical education gymnastic activity. It was held
that teachers must be confident that the eguipment which is
to be used and the activity which is to be performed is
suitable to the age and mental and physical condition of a
student. Also, such equipment must be in adequate condition
and suitably arranged. In addition, students must be
progressively trained and coached to perform a manceuver as
well as trained to avoid any dangers. Furthermore, students
must be given a demonstration of an activity by a teacher,
and must be advised, cautioned, and instructed on what they
are capable of performing under the circumstances. Lastly,
an activity must reéeive direct supervision from a teacher
or designated spotters.
The duty of care which is owed by school boards to pupils
is primarily one which requires them ;o maintain their

buildings and school property in reasonably safe condition,
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school boards have a legal duty to warn students of any
concealed or hidden dangers which may be located on school
property. The judicial decisions in Sombach and Cropp
illustrate this. For example, the judge in the Sombach case
held that:
...the glass doors and panels in the front
entrance of Miller (school) constituted an unusual
danger to the infant plaintiff and that the defen-
dant knew of the danger or ought to have known of
it.lss .
Similarly, the court in Cropp held that the defendant
school board was negligent for:
...maintaining the temporary stone walkway...it
was a hazardous walkway and the defendant admit-
tedly knew it represented a danger to those who
walked on it, ‘but chose to do nothing about recti-
fying the situation,'*?®
These judicial proclamations clearly indicated that the
defendant school boards were considered to have had the
legal duty of warning students of the hidden dangers which

were inherent in the glass doors and walkway on the school

property.

ts* Sombach v. Trustees of Regina Roman Catholic Separate
High School District of Saskatchewan, (1968) 72 W.W.R.
100,

t¢° Cropp v. Potashville School Unit No. 25, op. cit., p.
118.
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Standard of Care

When courts attempt to determine the standard of care
which 1is to be owed by teachers and school boards to
students under a particular set of circumstances, it appears
that they decide what a reasonably prudent parent,’ profes-
sional, or an invitor would have done under a similar set of
circumstances. Thus, while the duty of care element depicts
the duties which teachers or school boards are reguired to
perform, the standard of care element depicts HOW they
should perform them,

The Sombach case contrasts sharply with the belief in
Chapter II that the standard of care which is owed by school
boards to students is that which is owed by an invitor to an
invitee. In this case, it was held that the schocl board
should have taken some sort of precautions to prevent the
plaintiff from having sustained her injuries. It was stated
in the judicial decision that "...where there is a duty to
supervise there is a higher duty owing than that of an
invitor to an invitee."!¢! Since teachers also have a legal
duty to supervise, it appears that it would not be "unrea-
sonable™ to infer that they would also owe a higher standard
of care to students than that which "reasonably prudent
parents" owe their children. The judicial decision in Cropp

expounded on this statement by stating that:

1¢1 Sombach v. Trustees of Regina Roman Catholic Separate
High School District of Saskatchewan, op. cit., p. 97.

i
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...the plaintiff, being a student 1is not an
ordinary invitee on the defendant's premises. He
was required by s. 3 of the School Attendance Act,
R.S.S. 1965, c¢. 186, to be there until he was 16
years old...the duty of care the defendant owes to
a plaintiff was higher than that ordinarily owing
by an invitor to an invitee.,®¢?
gince the students in this case had been told to use the
walkway, the court felt that an invitor would have posted
some sort of cautionary signs nearby in order to warn them

of any risks or dangers. On the basis of the two previous
judicial decisions, it is clear that school boards must now
:adhere to a higher standard of care than an "invitor" for
the protection of students who are compelled to attend
school. However, the duties and responsibilities of such a
standard have not been prescribed.
The Dziwenka case illustrated the standara of care which
was legally owed to a student by a teacher during an indus-
trial shop class. The operation which Dziwenka was reguired
to perform was considered by the Alberta Supreme Court to
have been quite reasonable, It should be noted, however,
that the duties which had been performed by the teacher
~during that activity were compared with those which a
building construction inspector had testified that he would
have used under the same circumstances. It is significant
that no analogy was drawn to the manner in which a "reason-

ably prudent parent" would have conducted the same activity.

Rather, the opinion of a professional was accepted by the

102.

1¢2 Cropp v. Potashville School Unit No. 25, op. cit., p..
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court as being germane to this case. Although the plaintiff
in this case was a deaf mute, the court did not feel that
these handicaps had affected his ability to perform the
activity in a reasonably safe and proper manner, It
believed that Dziwenka was an experienced and capable power
saw operator because he had been sufficiently and progres-
sively trained in all forms of power eguipment. it did
note, however, that "the duty of care owing to a student,
especially a handicapped one...is a stricter one than that
owed by an employer to an employee working with dangerous
machinery.,"*¢?

Although the court did not define a "handicapped person”,
it is interesting to speculate whether or not such individ-
uals as Special Education students or extremely overweight
and obese students may be legally considered as handicapped.
If they were, they may be expected to be owed a higher stan-
dard of care by the courts. This possibility was illus-
trated when the counsel for the plaiﬁtiff in the Eaton case
argued that the "rider" position which was taken by the
plaintiff in the "piggy-back” activity had classified her as
a handicapped student. On this basis, it was felt that she
should have been owed a higher standard of care than she
was, The court rejected this argument because they did not
consider the activity to be inherently dangerous. The

supervision and instruction which had been provided by the

¢2 Dziwenka v. The Queen in Right of the Province of
Alberta, (1971) 25 D.L.R.(3d3) 22.
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teacher to the students under the conditions of a sunny day
in May, @ on a grass hockey field, were considered by the
court to have been "reasonable”™ and "adequate". It 1is
interesting to ponder what the judge may have ruled if the
’actiVity in this case had been "inherently" dangerous.
would he have considered the plaintiff to be handicapped in
" such an instance? )

The defence counsel in the James case attempted to argue
that the standard of care which was demanded of the teacher
was similar to the exceptionally high standards imposed by
the courts in medical malpractice suits, - Professional
chemists were called to testify to the types of methods and
procedures that they would have wutilized under the same set
of circumstances as those in the laborafory class of the
case at bar. Their opinions, as opposed to those of reason-
ably prudent parents, were judicially accepted as the proper
ways in which the teacher should have performed his legal
duties. Once again, as in the Dziwenka case, the conduct of
the teacher was not compared to that of a reasonably prudent
parent, but to that of a reasonably prudent professional.
The defence counsel also argued that the defendants in this
case had conformed to the standards which were common in

other schools. On these bases, counsel deduced that his

clients should be found not guilty of negligence. However,

this reasoning did not convince the courts that the methods

which had been used by the defendants under the circum-
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stances of this case were "reasonable". Therefore, the
evidence of conformity to general practice did not dispel
the charge of negligence in this instance.

In Moddejonge, the court held that the teacher did not
conform to the standard of care which it believed should
have been owed to the students who could not swim. Since
there was no life-saving equipment available in the area, it
was held that a reasonably prudent parents would not have
allowed their daughter to venture into a body of water under
such circumstances.

In Thornton, the British Columbia Court of Appeal held
that a reasonably careful parent would not have permitted
gymnastic equipment to be constructed in the manner in which
the boxhorse and springboard had been assembleé‘in this
case. It was also held that a reasonably prudent parent
would have provided direct supervision and would also have
guarded against the risks and dangers which were created by
the configuration of this equipment.

The appellate judges in the Piszel case actually provided
specific minimum standards for competitive wrestling classes
under the circumstances of this case. They held that it was
not "unreasonable" to requife a school with three gymnasia,
to provide one of them with a wrestling mat which was large
enough to £ill the entire floor space.

The Robinson case provided further clarification of the

standard of care which is to be owed by teachers to students
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;during noon-hour, The court held that no "reasonably fore-
geeable" risks or dangers were created by the fact that a
vreasonably prudent parent" (when referring to the teacher)
permitted a fourteen-year-old boy to walk down a stairwell
at noon with no supervision. Under the facts and circum-
~gtances of this case, the school authorities were not
’required to have provided the student with any direct super-
vision.

Magnusson provided an example of the legal standard of
care which is to be met by teachers and school boards during
recess activities. In this case, the court held that the
standard of care to be met by the school authorities did not
require them to erect fences or station teachers on school
boundaries to supervise and prevent students from leaving
school property at recess, The supervision which had been
provided by the two teachers who were on recess duty at the
time of the accident was considered by the courts as having
been adequate and reasonable under the circumstances. An
idea to consider in regard to this case is whether the judge
would have reached the same decision if only ONE teacher had
supervised the recess activity.

The "reasonably prudent parent" test was also applied in
the Jones case. It was held that: (a) the demonstration of
the "roll-over" manoceuver, (b) the verbal instructions which
had been given concerning its performance, (c) the emphatic

importance which had been placed upon the need to maintain
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the "tuck" position, and (d) . the supervision that had been
provided by the defendant teacher, were all procedures that
a reasonably prudent parent would have taken wunder similar
circumstances.

The Bourgeault case held that school authoritieé were
under no obligation to provide students with any standard of
care after school hours if the students had been directly
commanded to depart from the school premises after dismissal
and go home. Would the judge have ruled similarly if the
students had NOT been commanded to depart from the premises?

Similarly, the judge in the Boese case held that a
reasonably careful parent would not have encouraged an
obese, overweight thirteen- year-old boy to perform a
vertical jump from a height of seven feet, espeéially if the
boy had expressed some concern about the task. However, the
reasonably prudent parent in this case was artificially
designed by the court on the basis of testimonies which had
been given by university physical education professors. It
also seems significant that ﬁhe judge in this case made
reference to the Department of Education, suggesting that it
had been irresponsible by not consulting the university as
to the manner in which the physical education curriculum
should have been designed.

In Myers, it was held by the Supreme Court that a reason-
ably prudent parent would have provided more protective

matting for the exercise. It was also held that such a
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parent would not have permitted his son or daughter to

attempt such gymnastic exercises without any direct supervi-

In summation, the application of the "reasonable stan-

_dard" test varied from case to case, and depended primarily

:upon the following factors:

a) the number of students being supervised at any
given time

b) the nature of the exercise or activity in progress

c) the age of the students

d) the degree of skill of the students

e) the training which the students received in
conjunction with a certain activity

f) the nature and condition of the equipment of the
equipment in use at the time

g) the competency and capacity of the students

involved

Breach of Duty

The key 1legal elements involved in proving that educa-
tional personnel have been in breach of their legal duty of
care appear to be misfeasance and nonfeasance. Courts will
consider whether or not reasonably careful parents or invi-
tors would have foreseen any dangers and risks which might-
have been created by their misfeasance or nonfeasance.
However, not all the case summaries which have been located

for this thesis made direct reference to these elements.




125

The school board in the Sombach case was held by the
court to have been in breach of its duty because it failed
to foresee the "unusual” dangers which had been presented by
the "indistinguishable" condition of the glass doors from
the glass panels., As a result, it was judicially decided
that it failed in its legal duty to take "necessary precau-
tions" to prevent anyone from incurring an injury from the
dangerous conditions which had been presented by the condi-
tion of these doors.

In Cropp, the defendant schoel board, by "failing to
foresee™ the 1inherent dangers of the temporary stone
walkway, and by failing to post cautionary signs to warn the
students of these dangers, was considered by the court to
have been in breach of its legal duty to maintain reasonably
safe school property.

The judge in Dziwenka held that the defendants were not
in breach of their duty of care. They felt that it was
"unreasonable" to expect a prudent parent té foresee the
possibility that an "experienced" power saw operator would
permit his mind to stray sufficiently from an "inherently
dangerous"” activity so that his hand would strike a saw
biade. There appears to be some confusion created by this
part of the judicial decision. Although the judge accepted
the testimony of a building construction inspector as the
proper method to be used when conducting an industrial-shop

activity such as the one in this case, an analogy was also
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drawn to the method which a T"reasonably prudent parent”
would have used under similar circumstances.

In Moddejonge, the court held that the teacher was in
breach of his duty because he did not foresee the risks
which the children were exposed to from the strong breeze
which had developed on the surface of the water. Since
there was no life-saving equipment nearby, and since some of
the girls could not swim, the teacher was believed by the
courts to have failed 1in his duty to supervise and guard
against any risks and dangers in the way a reasonably
prudent parent would have.

The chemistry teacher in James was considered by the
courts to have been in breach of his duty of care 1in the
laboratory because he failed to:

1. ADVISE the students of the inherent dangers and risks

of the spattering material.

2. CLARIFY the contradictions which surrounded the

heating procedures on the instruction sheet.

3. adequately CAUTION the students about the danger of

working with nitric acid.

4., INSTRUCT the students in the way that a reasonably

parent would have.

5. SUPERVISE in the way that a reasonably parent would

have,

6. FORESEE and GUARD AGAINST the :possibility of an

explosion such as the one which occurred.
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Again, there appears to be some confusion created by the
contradiction of the judicial decision in this case. For
instance, the testimonies of professional chemists were
accepted by the courts as being the proper manner in which
the laboratory class of the case at bar should have been
conducted. However, when determining whether or not the
teacher had been in breach of his legal duty and standard of
care, reference was also made to the "reasonable parent”.

In Thornton, the trial judge held that the teacher was in
breach of his duty of care because he did not T"advise,
instruct, nor caution" students about the dangers and risks
in the activity which the students were required to perform
with the configuration of the boxhorse and springboard. He
also failed to impose some limits on what they could do
under the circumstances, In addition, it was proved that he
did not train the students for such a manoeuver, and did not
demonstrate nor supervise it. It was held that the dangers
and risks which became evident in the activity when the
teacher failed to perform his 1legal duties should have been
foreseeable,

The defendants 1in Piszel were considered by the appeal
court to have been in breach of theif duty of care because
they failed to provide the physical education students with
safe and satisfactory wrestling equipment. It was held that
the instructor and school board should have foreseen *the
risks and dangers which had resulted from their misfeasance

of not using proper matting,
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Under the circumstances of the Robinson and Bourgeault
cases, where the students were injured after having slid
down a banister and falling off a ladder, the courts held
that no duty of care was owed to the plaintiffs by the
defendants because they accepted the risks of their actions.
Therefore, they were not considered to have been in any
breach of their legal duty of care.

Similarly, the judges in Eaton, Magnusson, and Jones felt
that it would be unreasonable to have required the defen-
dants to have foreseen the possibility of the types of inju-
ries which had been incurred by the students under the
circumstances (a broken leg during a "piggy-back" activity,
an eye injury during recess, and a fractured neck vertebra
while attempting a "roll-over" during a gymnastics class) to
the students. Since these injuries were held-to have been
unforeseeable, no breach of duty could be established. The
activities were judicially believed to have been adequately
instructed and supervised.

In the Boese case, the defendant was held to have been in_
breach of his duty of care when he failed to foresee the
possibility of injury by "encouraging” an obese, overweight,
thirteen-year-old boy to perform a vertical Jjump from a
height of seven feet. Furthermore, the school district was
held to have been in breach of its duty of care because it
permitted such an "inherently dangerous" activity to be

incorporated into its curriculum. It was ruled that the
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dangers which had been presented by such an activity should
have been foreseeable.

The teacher in the Myers case was held to have been in
breach of his 1legal duty of care because he failed to
provide safe and satisfactory gymnastic matting for the
students. Furthermore, no supervision had been provided.
It was decided that the teacher should have foreseen the

possibility of an injury as a result of his nonfeasance.

Proximate Cause

This legal element was only directly referred to in a few
of the case summaries located for this study.

In Dziwenka, the proximate cause of the injury to the
student was viewed by the Supreme Court of Alberta as being
the momentary inattention of the student to the industrial-
shop task. More succinctly, the court felt that the direct
reason for the occurrence of the accident in this case was
the carelessness of the student.

The court in the Moddejonge case held that the proximate
cause of the drowning deaths of the students was a lack of
supervision by the teacher.

The proximate cause of the student injury 1in the Piszel
case was considered by the appellate court to have been the
negligence of the defendants for not meeting the standards
of care which were reguired of them by law. When a wres-

tling activity 1is scheduled in concurrence with curricular




130
guidelines, it was felt by the court that "wrestling mats”
should be made available and used. By not doing so in this
case, the court held that the accident occurred as a direct
result. It felt that proper matting would haverprevented
the injury (fractured arm) from occurring.

In the Robinson case, the proximate cause of the student
injury was considered by the Alberta Supreme Court to have
been the plaintiff's voluntary assumption of the dangers and
risks of sliding down the school banister at noon-hour with
no supervision.

In the Boese case, the court considered the proximate
cause of the injury (fractured leg) as being the failure of
the defendant to exercise the degree of care as required of

him by law.

GENERAL OBSERVATIONS AND ANALYSES

Several géneral observations have been drawn from the
case summaries presented in Chapter III. For example:

l. Most of the injuries were sustained by students in
junior high school.

2. The students who incurred these injuries ranged
between twelve and éighteen years of age.

3. Nine out of the fourteen cases involved injuries
which had been incurred by male students.

4. Most injuries were sustained in physical education
classes and other "specialized" classroom activities

such as industrial shop or laboratory classes.
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Courts will determine the appropriate standard of
care which should have been exercised by educators
under a specific set of circumstances according to
the manner in which a reasonably careful professional
(rathef than a reasonably careful parent) would have
conducted the same activity under the same set of
circumstances.
Professionals such as chemists, university physical
education professors, and building construction
inspectors were summoned as expert witnesses to
testify in cases which involved specialized activi-
ties, such as laboratory <classes (James), physical
education classes (Piszel, Boese, and Myers), and
shop classes (Dziwenka). Their opinions were
accepted by the courts as being the'reasonabie manner
in which these classroom activities should have been
conducted under the circumstances.
The source material from which the legal cases - in
this chapter have been extracted did not mention
whether a defendant (wherever "et al." was present)
may have included the principal. Furthermore, in
three of the cases (Piszel, Boese, Jones} the date on
which the injury occurred was not mentioned.
Most of the cases required several years to reach a

final decision.
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Most cases reviewed for this thesis (8) were decided
by Appeal Courts.
Most cases (12) cited the school board as the first
defendant. More precisely, the school board was
usually listed in the case citation. Any other indi-
viduals who might have been sued were 1listed as "et
al." and were not directly alluded to in the case
summaries which were located for this study.
The Jjudicial assessments of damages ranged from

$2,800 to approximately $650,000.




Chapter V

SUMMARY, MAJOR FINDINGS, CONCLUSIONS, AND
RECOMMENDATIONS

SUMMARY

The purpose of the present study has been to explore the
legal 1liability of Canadian school teachers and school
boards for injuries which had been incurred by students who
were alleged to have been under their 1legal duty of care
during school-related activities. This exploration was
conducted by way of four major research questions, The
first question concerned itself with the general principles
of negligence law in Canada as enunciated by various
Canadian authors of school law and tort law. These princi-
ples were presented primarily in an educational context in
Chapter 11, The second question focused upon legally
significant facts and circumstances in judicially considered
lawsuits which had been filed against Canadian school
teachers and school boards on grounds of negligence. Events
and truths which surrounded each lawsuit wére revealed,
including such information as the type of injury which had
been incurred by a student, their age, sex, and class place~
ment, and the school-related activity during which the

injury occurred. In addition, the major legal arguments of

- 133 -
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the attorneys who represented the plaintiff and defendant
were introduced. This material has been presented in
Chapter III and analyzed in Chapter IV. The third gquestion
pertained to the judicial decisions of lawsuits which had
been filed against Canadian public school teéchers and
schocl boards on grounds of negligence. Special attention
was paid to the legal reasoning which underlied the court
judgments of each case. This information has also been
included in Chapter III1 and analyzed in Chapter 1IV. The
fourth guestion concentrated upon the relationships which
existed between the general principles of negligence law in
Canada as enunciated by various Canadian authors of school
law and tort law and the aforementioned adjudications. The
conclusions which have been drawn from this guestion are
presented in the "CONCLUSIONS" section of this chapter. The
inclusive period of 1968-81 was selected as the time frame
within which this study has been conducted. Case summaries
of adjudications which involved lawsuits that had been filed
against teachers and boards on grounds of negligence were

drawn from various Canadian law reports.

MAJOR FINDINGS

Tort law is definitely not static., The Canadian judicial
system is demanding higher standards of care from teachers
and school boards than in previous decades. These standards
have been clearly stated within the context of the adjudica-

tions which have been examined in Chapter III of this study.
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Canadian teachers 'no longer appear to be considered by

the courts to be only "in loco parentis". Rather, they have

also been judicially regarded as reasonably prudent
PROFESSIONALS! The professional opinions of individuals
outside the field of education have been considered by
courts to be wvalid and applicable to education. With
respect to school boards, it haé been explicitly stated in
judicial decisions that they owe students a higher standard
of care than that which is owed by an invitor to an invitee.
However, such a standard has not yet been legally defined.
Furthermore, it appears that students who have not reached
"legal age" are owed a higher standard of care than their
"adult" counterparts.

The duty of supervision is no 1longer the only legal duty
which is to be owed by teachers to students. Others have
emerged. For example, teachers must advise and caution
students not only of any inherent dangers and risks 1in an
activity, but also as to how they might be able to guard
against them. Furthermore, verbal and sometimes written
instructions must be given to students as to the manner in
which they are expected to perform an activity. Finally, an
activity must be demonstrated to students before they are
required to perform it.

It has also been found that contributory negligence has
been J;ed as a complete defence as well as having been used

to prorate the legal fault of an injury.
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In addition, it appears that most of the case summaries
in Chapter III involved cases of Ordinary Negligence, except
for the Thornton, Moddejonge, and Boese cases, which may
have been instances of Slight Negligence.

School béards must also provide T"appropriate" materials
for specific school activities. For example, "proper" phys-
ical education materials, such as wrestling mats, slab mats,
and gymnastic mats must be made available to teachers for

any "specific" activity which they conduct.

CONCLUSIONS

The purpose of this section is to draw conclusions from
the questions which have been posed in Chapter I of this
study on the basis of the information that has been
presented in Chapters II and III. These questions will be
attended to individually. They were:

1. What are the general principles of negligence law in
Canada as enunciated by various authors of school law
and tort law?

The general principles of negligence law in Canada
as enunciated by various authors of school 1law and
tort law have been presented in Chapter II. It was
shown that any legal action which is based on grounds
of negligence will be successful only 1if five
elements are proved to have existed at the time the

alleged negligent act occurred. These elements wvere:




137
a) Proof of Injury
b) Legal Duty of Care
c) Standard of Care
d) Breach of Duty

e) Proximate Cause

It was also shown that two major legal defences exist

which may be wused to defeat a suit that has been based on

grounds of negligence. These defences are:

a) Contributory Negligence

b) Voluntary Assumption of Risk

Between 1968-1981, inclusive, what were the legally

significant facts and circumstances in lawsuits which

had been filed against Canadian schocl teachers and

school boards on grounds of negligence?

a) During which school-related activities did the
injuries occur?

Most of the student injuries which have been
mentioned in Chapter IV had been incurred during
specialized school activities such as physical
education <classes, 1industrial shop operations,
laboratory experiments, and field trips. Other
injuries océurred during recess, lunch hour, and
after school hours.

b) What sorts of injuries were incurred?
The injuries varied in nature and included the

following: (a) severe leg lacerations which
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required 87 stitches to repair, (b) amputation of
fingers, (c¢) drownings, (d) eye injuries which
required major surgery to repair, {(e) paralysis of
arms and legs, (f) broken legs, (g) torn liver,
fractured spleen, bruised kidney, collapsed lung,
and a fracture of the spleen, (h) slipped thigh-
bone, (i) broken collar bone and damaged ear, and
() fractured neck vertebra and tissue injuries in
the spine.

What were the ages, sex, and class placements of
the students who incurred the injuries?

The students who incurred most of the injuries
were males in junior and senior high classes. The

age range of all the students who incurred inju-

ries extended from twelve to eighteen.

What major arguments were presented to the courts
by the attorneys who represented the plaintiffs
and the defendants?

The major arguments which had been presented by
the attorneys who represented the plaintiffs and
defendants were based upon at least one of the
five legal elements which, as mentioned in Chapter
11 of this thesis, had to be proved to have
existed in order for a lawsuit which has been
filed on grounds of negligence to be succes;ful.

Once again, they were: (a) Proof of Injury (b)
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Duty of Care (c) Standard of Care (d) Breach of

Duty (e) Proximate Cause. The bases for, and

rationale of these arguments have been presented

in each of the cases in Chapter III,

Between 1968-1981, inclusive, what were the decisions
of the <courts in regard to lawsuits which had been
filed against Canadian public teachers and school
boards on grounds of negligence?

Eight of the fourteen cases 1in Chapter III estab-
lished liability on grounds of negligence. Where no
liability had been established, a case was either
dismissed because negligence had not been proved or
on the basis of the defence of voluntary assumption
of risk. The defence of contributory negligence was
used as a total defence and also to prorate the fault
of an injury. The pertinent parts of the judicial
decisions are contained in the case data 1in Chapter
I11,

a) What reasoning was responsible for the formulation
of these judgments?

The judicial decisions and the legal reasoning
responsible for their formulation have been
included in the case data in Chapter III. These
decisions and reasonings were all based upon some
of the legal elements which have been presented in

Chapter II.
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b) If legal liability was established by the courts,
what was the amount of the compensatory award?

The range of compensatory awards to the plain-
tiffs extended from $2,800 to approximately
$650,000. |

c) Against whom was the judgment made?

Only the first defendants were mentioned in the
case summaries which were presented in Chapter
I1I. As such, no evidence was available which

might have indicated if any compensatory awards

were to be paid by a school board, principal,
teacher, insurance company, and/or a professional
affiliation to which these various personnel may
have belonged. More succinctly, no mention was
made in the case summaries as to whom the "et al."
represented.

4, What relationships exist between:

a) Judicial decisions pertéining to lawsuits which

have been filed against Canadian school teachers
and school boards on grounds of negligence between
1968-1981, inclusive, and...
b} the general principles of negligénce law in Canada i
as enunciated by Canadian authors of school law?
Certainly, this study demonstrates that there is a shift
towards a more "legal-bureaucratic mode of conduct" with

respect to the Canadian educational system. As such, there
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seems to be little relationship existing between some of the
principles of tort law as presented in Chapter II of this
thesis and some of the adjudications in Chapter IV,
Specifically, the concept of "in 1loco parentis™ as it
applies to educators is undergoing a type of legal metamor-
phosis. Teachers have also been judicially considered as
reasonably prudent PROFESSIONALS. Similarly, the "invitor-
invitee" relationship is a lower standard than that which is

now expected of school boards by the courts.

RECOMMENDATIONS

This study has important implications for education. It
provides proof for the opinion that Canadian 1law is
demanding a higher standard of care of teachers and school
boards than in times. p:évious to those within which this
study was being conducted. This study provides a descrip-
tion of the legal duties which are required of educational
personnel under particular sets of circumstances.

With reference to educational administration, the find-
ings of this study ﬁere relevant for school administrators.
Principals, superintendents, and school boards should take a
more active leadership role in emphasizing consistent
performance of legal duties, and that inconsistent perform-

ance of such duties may cause severe legal problems. We now

have concrete data which suggests that nonfeasance and

misfeasance of one's duties can create such problems.
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Consequently, it is desirable to expect administrators and

teachers to familiarize themselves with tort laws of negli-

gence and related research, and make use of this knowledge

in a meaningful way in schools.

This study poses several recommendations:

l.

Educational personnel should familiarize themselves
with provincial statues by' way of such avenues as
in-service seminars, workshops, and professional
development conferences. Such avenues should also be
used to familiarize educators with the most recently
available court cases and judicial decisions (in an
educational context) in order'to provide them with a
clearer and fuller insight into tort liability. In
summation, if educational personnel are judicially

expected to perform their professional duties 1in a

‘legally acceptable manner, they should be given the

opportunity to develop an understanding of the ways

in which statutory laws and tort laws surround their

professional activities,

A required university course which involves "legal
educational issues" should ‘be incorporated into
undergraduate Education programs.

Professional teacher organizations and societies
should téke a more active role in making educational
personnel more aware of their legal duties. Any

bulletins or handbooks which may be issued by such
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organizations or societies should include the most
recent developments in legal trends or patterns in an
educational context.

Schooi boards should have clear and precise rules and
regulations. These rules and regulations should be
distributed to each teacher to study so that they may
develop an understanding of school division/district
guidelines.

School boards should provide frequent inspection of
facilities, property, and equipment. They should
immediately caution and warn students of any
dangerous or faulty material which 1is located on
school property. Failure to do so has resulted in a
school board being held legally liable for negli-
gence.

Future researchers should 1locate and study entire
case transcripts so that all the facts and circum-
stances of a particular case may be reviewed, By so
doing, they may, for example, determine the basis on
which strict liability or wvicarious liability had
been established (wherever applicable}. In addition,
they may gain informafion regarding the number of
school principals who have been involved in civil
lawsuits and the bases upon which they were sued.
Future researchers should alsc attempt to gain infor-

mation about the number of cases that have involved
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educational personnel and have been settled annually
outside of the parameters of a courtroom ({(i.e. the

Discovery Stage).

8. Future researchers should further attempt to locate
and interpret any cases which might have been judi-
cially considered in the province of Quebec.
Although tort law in that province is based upon a
fundamentally different set of principles, as
mentioned in Chapter I of this thesis, judicial deci-
sions pertaining to lawsuits which have been filed
against educational personnel on grounds of negli-
gence in Quebec may have important implications not
only for that province but also for other Canadian

provinces.
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