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ABSTRACT

This document is concerned with the importance of
the environmental impact assessment process., The inquiry
is comprised of a literature review and a case study.

The literature review focuses on the development
of the environmental impact assessment process in thg
United States and Canada, (in particular the City of
Winnipeg, Manitoba), and the problems associated with ift.
The case study examines Winnipeg's Fort Garry - St. Vital
Transportation Corridor.

This document concludes with a recommendation for

the City of Winnipeg on how it can reduce the number of

future negative enviornmental impacts,

ix
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CHAPTER 1

- INTRODUCTION

A, Problem

For many years environmental considerations were
ignored in the development of our cities in the United States
and Canada, To try and enhance our cities and protect them
from environmental degradation, 1lsolated short-term treatments
were used. With the environment unbelievably complex these
treatments usually either delayed or mitigated the problam
with the problem reoccuring at a later date.

During the late 1960's and part of the 1970's, a
new recognition and concern of the dependence that man has
on the long-term viability of the environment for continuing
human life emerged. This new ethic played a significant role
in developing government laws and regulations promoting
environmental protection and conscience., Governments created
Water and Air Acts or environmental protection bodies, and a
plethora of environmentalist groups surfaced.

As a result of this new concern for environmental
quality there was a recognition that man must examine his
actions so as to ensure the long-term viability of his
environment, As a result of this recognition, environmental

impact assessment surfaced as a way man could logically assess




his proposed actions prior to making a decision that could
harm the environment.

Environmental impact assessment was derived from
economic cost-benefit studies with an environmental compo-
nent added. Environmentai impact assessment was praised and
touted by some as a way of preserving the environment in a
rational manner. However, it was also damned and rejected
by others as a way of stifling economic growth and increasing
development costs.

With the environment encompassing not only such
areas as land, air, and water quality, but less tangibie
areas such as aesthetics, community needs and socioiogy,
many decisidns were very subjective and could not be supported
by scientific evidence. As a result, environmental impact
assessment was further attacked by its opponents.and lost
a great deal of its initial appeal to elected government
representatives and the public., Another important factor
that led to the reduced appeal of the environmental impact
assessment process was the question of energy shortage.
.Environmental impact assessment was perceived as a tool used
by environmentalists to stop energy development that was
needed for our cities to thrive. The energy shortage
eventually led government elected representatives to put
the energy question before the environment gquestion.

Environmental impact assessment is still with us,

put 1t is in a stationary state., It is being used to assess



potential environmental impacts, but it is still relatively
in an infant state because 1t has not changed or progressed
(over the last five to seven years) from its initial
promising beginning in the later 1960s/early 1970s.

The City of Winnipeg was the first municipality in
Canada to adopt EIA in 1972. From 1972 to 1977 its
performance was awkward, but was beginning to show signs
of improvement. In 1977 the Provincial Government repealed
the 1972 legislation and replaced it with new discretionary
legislation. Since then, no more environmental impact
reviews have been prepared and a number of major public
works projects have been built, As a result of these public
works projects there have been major negative environmental
impacts (ie. noise pollution). Could the EIR process have

stopped or mitigated these impacts?

B. Statement of Purpose

The purpose of this thesis is to review major
aspects of the environmental impact assessment process from
when it was first introduced as public policy in the United
States in 1970 to its present day application in the City

of Winnipeg.

C. State of Art

It has been over ten years since environmental
impact assessment (EIA) was first introduced as public

policy in the United States, The U.S. legislation, known
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as the National Environment Policy Act (NEPA), is regarded
as landmark legislation. Over the last ten years its
performance has been awkward and uneven, but it has been
touted by environmentalists and some public officials as the
most important environmental legislation ever enacted in the
U.s.

NEPA made the consideration of environmental impacts
a legal requirement in public decision-making. Legislation
in some other governmental bodies (eg. California) carried
the process one step further and required the consideration
of environmental impacts in private decision-making,

With the federal legislation, federal agencies (for
the first time) were required to prepare and distribute for
public comment, an environmental impact statement for all
major projects that might significantly affect the environment.
The environment impact statements were required to identify
the environmental impact of the proposed action; any adverse
environmental effects which cannot be avoided should the
proposal be implemented; alternatives to the proposed action:
assess short-term vs. long-term effects; and any irreversible
and irretrievable commitmént of resources., These require-
ments were upheld by the U.S. judicial system and failure
to meet these requirements could have meant that the project
was illegal,

EIA was an innovation in public decision-making and

was soon adopted by other government bodies inside and outside




of the United States. Various EIA requirements can be found
at all levels of government in the U.S., Canada, and abroad.
With a number of governments in various countries adopting
EJA in various forms, a great deal of knowledge and experience
has accumulated. However, while the need for EIA has been
accepted, it is still being criticized for a number of
reasons,

First of all, the majority of environmental impact
statements are poorly prepared., Government and private
agencies are still unsure of what an adequate statement should
entail., Decision-makers and tﬁe public must still leaf
through detailed documents that are designed to defend legal
confrontations rather than to provide information and know-
ledge about potential environmental impacts. The environmental
impact statement techniques are still really in their infancy
and agencies are still trying to develop a format suited to
both decision-makers and the public,

Second, many of the questions that manifested when
federal agencies started to do impact statements in 1970(
remain unresolved today. Questions like:

{1) When should an EIS be uﬁdertaken?
(2) When should the public be involved in the process?
(3) Should private agencies have to do EIAs?

{4) Should the process be integrated or separate from the
planning process?

(5) What environmental questions should be taken into account?



(6) Should the courts be involved?

These and many other questions are still contentious
issues. The énswers to these questions will eventually
determine the adequacy of the EIA process. Until these
questions are answered the full potential of the EIA process
as a decision-making tool and a way of protecting our envi-
ronment will not become evident.

Environmental impact assessment has changed over the
last ten yeafs with new legislation, policles, and procedures.
The legislation, policies, and procedures taken by governments
to implement EIA makes a fundamental difference in its
effectiveness and outcome, Basically there have been three
approaches used to institutionalize EIA into the decision-
making process of government and private agencies, The first
deals with specific EIA legislation which requires an EIA
unless otherwise noted. Examples of this approach includes:
(1) The U.S. National Environmental Policy Act of 1970,

(2) Section 653 of the City of Winnipeg Act of 1972,
(3) Australia's Environmental Protection Act of 1974 and,
(4) Ontario's Environmental Assessment Act of 1975,

The second approach deals with establishing a broad
policy and administrative procedure. This approach was chosen
in Canada by the Federal Government with the Environmental
Assessment and Review Process of 1973; by the federal
government in Germany; and by the federal government in New
Zealand.

The third approach incorporates the EIA process into




physical planning and pollution control legislation. This

approach is favoured by a number of provincial governments in

Canada, such as British Columbia and Quebec and OECD countries

as Norway, Sweden and Switzerland.

With so many government and private agencies pre-
paring environmental impact statements, a number of EIS
techniques have emerged. There are a number of different
techniques with a great deal of overlap and variation among
the techniques, Whether or not any of these techniques
prove to be useful in examining environmental impacts or
effectively improving environmental quality relies upon a
number of factors like:

(1) whether sufficient money, resources, time and expertise
are available; and

(2) whether subjectivity (either intential or unintentional)
can be overcome or mitigated. :

There are five main impact assessment technigues:

interdisciplinary discussion
checklist
overlays
- matrices
networks

P W N N N
B
Nt S N Nt

No matter what approach or technique is implemented
for environmental assessments; for it to be effective it mus:
be incorporated into the planning process so that options

for improving or mitigating environmental impacts can be

undertaken at the appropriate time. However, the relationship

between EIA and the planning process is still unclear., This

relationship depends upon the planners' view of EIA and where



inlthe planning process EIA occurs. Planners who have had
involvement with EIA view it in at least three ways:

(1) as a separate decision-making process;

(2) as an addition to the planning process and;

(3) as a new planning approach. ‘

If EIA is perceived by planners as a separate decision-
making process, rather than part of the planning process or
a new planming approach, it is usually undertaken to "satisfy
the requirements" or "to justify decisions already made."

As an addition to the planning process, EIA is viewed as a
tool for adding more information to the planning process,
or as a new planning approach, it can change the present
planning process.

Where in the planning process EIA occurs will deter-
mine 1ts effectiveness to foresee potential environmental
impacts.‘}EIA must be incorporated into the project at the
conceptual stage for it to function properly. Failure to
involve the EIA process in the initial planning stages will
reduce its usefulness.

One of the most difficult problems facing the EIA
process ié when to involve the public in the assessment and
review stages., There is a general feeling that public
participation is imperative in the EIA process for it to
function properly, but there is no concensus on how this
should be accomplished, There are a number of fundamental
questions confronting EIA practitioners:

(1) when should the public become involved?



(2) what information should be allowed to the éublic, and
when should it be given?
(3) what are the objectives of public involvement in EIA?

The main criticisms of the present approach to public
involvement is directed at the fact that participation is
concentrated at the end of the process (usually only for
review and criticism); Other less severe problems range
from a lack of financial and expert advise to public hearing
formats that inhibit public response.

Will ETA overcome or mitigate many of the difficult.
problems confronting it? Will it emerge from its present
stationary state to once again be espoused as a way of
protecting and enhancing our environment? These questions

must be answered before the EIA process will be a respected

and utilized tool.}

D, Methodology

The study consists of four themes. The first is a
review of existing literature dealing with the United States’
experience (Chapter 2) and the Canadian experience (Chapter
4) with environmental impact assesément.

The second theme congists of a literature review of
environmental impact assessment techniques (Chapter 3). This
chapter is located between the United States' and Canadian
chapters because the majority of the techniques have
developed primarily from the United States' experiences.

The third theme examines the environmental impact
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review process and the City of Winnipeg (Chapter 5). The
method of approach consisted of a literature feview and
personal interviews.

The final theme is devoted to a case study of the
Fort Garry - St. Vital Bridge (Chapter 6).

The four themes, collectively will serve as a basis

for presenting recommendations regarding the City of

Winnipeg's environmental impact review process.




CHAPTER 2

THE UNITED STATES' APPROACH:
AN OVERVIEW

A, Introduction

It has been over ten years since environmental impact
assessment was first introduced as public policy in the
United States. Through the decade, its performance has been
uneven, to say the least, but the United States National
Environmental Policy Act is still regarded as landmark
‘legislation.

This paper will present an overview of the United
States' experience- with environmental impact assessment,
First, a review of the National Environment Policy Act
which was enacted into law on January 1, 1970, will be
presented, Second, how federal agencies responded to this
legislation will be analyzed. Many federal agencies tried to
ignore the National Envircnmental Policy Act when it was
enacted, but through environmentalists' actions and judicial
rulings they became more receptive. Third, the manner in
which the judicial system became involved to clarify am-
biguities in the Act will be reviewed. Finally, a look at
state and local governments' versions of their own environ-

mental impact assessment legislation, California will be

11
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presented as an example of state legislation and requirements.

B. National Environmental Policy Act

On January 1, 1970 the President of the United States
signed the National Environmental Policy Act (NEPA) into
law--a law promoting enjoyable and productive harmony between
man and his environment. The Act was brought about as a
means of requiring environmental considerations to be com-
prised in the decision-making processes concerning federal
activities and projects. Specifically,

NEPA requires each federal agency to prepare a detailed
statement of environmental impact before proceeding with
any major action, recommendation, or report on proposals
for legislation that may fignificantly affect the quality
of the human environment.
The then President Nixon accompanied the signing of the
National Environmental Policy Act with these remarks:
The 1970's absolutely must be the years when America
pays its debt to the past by reclaiming the purity of
its air, its waters and ouy living environment, It
is literally now or never,

NEPA is a federal law that recognizes the dependence
that all of society has on the long-term viability of the
environment for sustaining life. Section 101 of the Act
states the intent of the U.S. Congress:

The Congress, recognizing the profound impact of man's
activity on the interrelationships of all components of
the natural environment...declares that it is the con-
tinuing policy of the Federal Government to use all
practicable means and measures.,.to create and maintain
conditions under which man and nature can exist in
productive harmony, and fulfill the social, economic

and other requirements of present and future generations
of Americans.
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The heart of NEPA is Section 102(2)(c), which re-

quires that:

...that to the fullest extent possible...(2) all
agencles of the Federal Government shall...

(c) include in every recommendation or report on
proposals for legislation and other major federal
actions significantly affecting the quality of the

- human environment, a detailed statement by the
responsible official on..,.

(1)
(i1)

(iii)
(iv)

(v)

The environmental impact of the proposed
action

Any adverse effects which cannot be

;avoided should the proposal be implemented

Alternatives to the proposed action

The relationship between local short-
term uses of man's environment and the
maintenance and enhancement of long-term
productivity

Any irreversible and irretrievable commit-
ments of resources which would be involved
in the proposed action should it be
implemented.

In order to fulfill NEPA requirements an environmental

impact statement is prepared by the federal agency which is

undertaking any major action that significantly affects the

quality of the human environment or which is controversial

because of environmental reasons. An environmental impact

statement may be defined as “"the documentation of an envi-

ronmental analysis of a project or action with a potential

for environmental impacts which are either significant or

highly controversial."3 The environmental impact statement

is required by NEPA to be made available for comment by the

appropriate federal, state, local agencies and by the public.

When the NEPA was first discussed by Congress, it was
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seen as a comprehensive attack on narrow-minded federal
agency decision-making schemes., As Senator Jackson stated
in the introduction of a report to a committee on a national
environmental policy (which later became NEPA):

Throughout much of our history, the goal of managing
the environment for the benefit of all citizens has often
been overshadowed and obscured by the pursuit of
narrower and more immediate economic goals....

This report proposes that the American people, the
Congress, and the Administration break the shackles of
incremental Rolicy-making in the management of the
environment.

NEPA was enacted in the United States just when
citizen interest began to emerge over the quality of the
environment. The news was full of stories involving environ-
mental degradation.such as the Santa Barbara oil spill. The
U.S. Congress saw the need for some form of protection for
the environment, so it enacted the NEPA., However, they did
not realize that they were placing an important weapon in the
hands of citizen activists,

It has been no surprise that the NEPA has teen the
focus of considerable debate:

A law that declares a sweeping national environ-
mental policy where none existed, provides a statutory
mandate for all federal agencies to consider the en-
vironmental impact of their actions, and establish an
environmental policy coordinating body [ the Council on
Environmental Quality] in the office of the president
must be considered a major piece of leg%slation of the
sort likely to engender broad conflict.

However, despite NEPA implications it was not a rigorously
debated plece of legislation in 1969. There was neither

substantial news coverage nor lobbyists from resource
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development or environmental interests,
From reading early literature on the history of
NEPA it is obvious that the Congress, press, resource
developers, environmentalists and federal agencies did not
realize its future implications. As several congressional
staff members who were involved in NEPA's development stated:
If Congress had appreciated what the law would do,
it would not have passed. They would have seen it
screwing public works,...The timing of the bill com-
plicated the way it worked. Had it passed a year
earlier or later, things would have been far different.
If Congress had kpownéwhat it was doing, it would
not have passed the bill.
In summary, the congressional intent established by
NEPA was: (1) the declaration of a new comprehensive national
policy on the environment; (2) the requirement that federal
agencies respond more to environmental matters by assessing
the environmental impacts of their proposed actions by pre-
paring an environmental impact statement; (3) an order that
the President annually assesses the envirommental quality of
the nation; (4) the creation of the Council on Environ-
mental Quality, which is an independent adivsory body that
reports to the President and is responsible for reviewing
environmental impact statements created by other federal
agencies; and (5) "the massive mobilization of lay and
professional talent and private and governmental resources
to deal systematically, through scientific and inter-

disciplinary approaches, with existing and future environ-

mental problems confronting the nations and the world."7
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C. The Council on Environmental Quality

The Council of Environmental Quality (CEQ) was
established in Title 11 of NEPA to oversee environmental
concerns in the Executive O0ffice of the President. It con-
sists of three presidentially appointed members, assisted
by a small professional staff, "It was given the functions
of advising the president, monitoring other agencies' com-
pliance with NEPA, and providing information to the public
on environmental matters."8

The U.S. Congress created CEQ to assist and advise
the President on environmental matters and to be a watchdog
of federal agencies to make sure they comply with the Act.
CEQ has a number of responsibilities such as developing
guidelines for agency implemenfation of the Act's procedures;
review agency environmental impact statements; and act as a
public ombudsman., While it could advise, "CEQ had no power
to compel agencies to prepare impact statements or revise
inadequate draft statements."9 However, the United States'
courts have consistently held that NEPA's requirements are
judicially enforceable, so federal agencies usually comply
with the CEQ to avoid possible legal assault by citizen
groups.,

In becoming a presidential advisor, CEQ was to
provide a generic evaluation of federal programs and to
recommend {when needed) changes in program direction. Also,

"CEQ was intended to be a body within the government fo which
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citizens could turn for objective information on the state

10 To accomplish this, CEQ used guide-

of the environment."
lines, memoranda, and informal meetings to promote compliance
with NEPA by federal agencies to promote citizen involvement. -

Most of CEQ's time (approximatly two-thirds) was
spent on the preparation of the president’s environmental
program and the writing of an annual report. The report
discusses such issues as the economy and the environment, the
law and the environment, and international cooperation with
other countries such as Japan, Canada and Mexico.

Initially, CEQ was praised by‘environmentalists as a
protector of the environment. However, CEQ lost some of its
public appeal when the courts began to capture the spotlight
as the most effective body for prctecting the environment
and assuring the implementation of the NEPA.

Duties and functions of CEQ may be summarized as
follows:

1. assist and advise the President in the preparation of
the Environmental Quality Report as required by NEPA;

2., gather, analyze, and interpret, on a timely basis,
information concerning the conditions and trends in the
quality of the environment, both current and prospective;

3. review and appraise the various programs and activities
of the federal government in light of the policy of environ-
mental protection and enhancement, as set forth under Title

1 of NEPA;
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L, develop and recommend to the President national policies

to foster and promote improvement of environmental quality

to meet many goals of the nation;

5. conduct research and investigations related to eco-

logical systems and environmental quality;

6. accumulate necessary data and other information for

"a continuing analysis of changes in the national environ-

ment and interpretation of underlying causes;

7. report at least once a year to the President on the

state and condition of the environment; and

8. conduct such studies and furnish such reports and

recommendations as the President may request.

Federal Administration's‘Response

To the federal agencies, the NEPA's broad policy

objective meant that they would have to incorporate environ-

mental goals and information in their decision-making process.

To all federal agencies, environmental protection would have

to be a high priority. The federal agencies would be

responsible for evaluating the environmental impact of their

proposed projects and they would have to analyze a wide

range of alternatives to such actions. They would also have

to assure that any negative environmental effects were under-

stood and compensated for, to the fullest possible extent:

Agencies would also have to be forthright with the
public about their actions' environmental impacts.
Impacts would have to be revealed sufficiently early
so that environmental protection agencies and the public
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would be ablfzto respond meaningfully to agency
initiatives.

There were federal administrative attacks against
the NEPA by various federal agencies, John Nassikas,
Chairman of the Federal Power Commission (FPC) was one of
the NEPA's most persistent critics, In his remarks before
the National Press Club in April, 1973 he commented:

There must be a critical reappraisal of the pro-
cedural requirements of the National Environmental
Policy Act. The detailed, and at times, redundant
procedural steps required by that statute have proven
to be a windfall for those bent on blocking any and
all energy development. Opponents of nuclear power,
offshore. 0il and gas exploration and the development
of Alaskan oil and gas resources have succeeded in
seriously delaying these vital energy projects by
utilizing the procedural roadblocks of NEPA, Often
substance yields to form to the prejudice of public
interest....The procedural nightmares of current legi-
slation requirements should be carefull¥3re-examined
and revised to avoid inordinate delays.

EPC's attitude was shared by the Interstate Commerce
Commission (ICC)., In a notice titled "Energy Crisis and the
Need for Emergency Transportation Legislation" published in
the U.S. Federal Register, ICC commented:

Environmentalists as well as others interested more in
economic advantage have used NEPA to delay Federal
action. Strained interpretations of NEPA seem to
disregard the concept of "justice delayed is justice
denied." In this period of severe energy shortages,
one need only examine the circumstances surrounding a
number of Commiss}an activities to note how damaging
delays may be....

However, as strange as it may seem, the comment of
Atomic Energy Commission Chairman, Dr. James Schlesiger,

differed from EPC-ICC views:
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My remarks are in no way intended to criticize the
handling of NEPA by the courts. NEPA, overall, has
resulted in a healthy reorientation of governmental
perspectives and priorities; and the courts have in
various instanc?g played a useful, even sobering role
in the process.

The NEPA was basically intended for those federal
agencies whose past disregard for environmental matters had
produced a number of undesirable environmental consequences,
It was directed to coerce agencies such as the Federal
Highway Administration and the Agricul tural Department

to become environment conscious, to bring pressure
upon them, to respond to the needs of environmental
gquality,...and to reorient them towardlg consciousness
of and sensitivity to the environment.

The framers of NEPA felt that federal agencies
should be required to consider environmental consequences
and the host of environmental controversies that ensue,
They saw that many environmental controversies had "been
caused by the failure to consider all relevant points of
view and 2ll relevant values in the planning and conduct of
Federal activities."l7; This failure was directed at techni-
cians who overlooked the

humanistic point of view concerning the relationship
between man and his surroundings; to difficuliy in
measuring environmental impacts; and to subjugation of
environmental manageme?§ needs to budgetary and

fiscal considerations.

The NEPA was intended to make federal agencies more
cognizant of unanticipated, long-term environmental costs

produced by their actions. Federal agencies could no

longer use the incremental approach, but would have to
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identify and evaluate environmental impacts from the beginning
of the process to the end., It was anticipated that because
agencies would be under review by varioﬁs environmental
protection groups, they would minimize future criticism by
objectively evaluating environmental impacts in detail.

The environmental impact statement procedure was
designed to encourage federal agencies to outline the
trade-offs between various actions, It was intended that
descriptions of alternatives be provided early enough in the
decision-making process and sufficient in detail so that the
reviewers of the EIS could consider the principal recommen-
dations along with the alternatives. This would help reduce
after-the-fact expenditures for the abatement of negative
externalities (i.e., increased property taxes), and reduce
environmental degradation.

Under the NEPA each federal agency is required to
prepare an EIS (on any proposed actions), containing the
following information:19

1. prepare an evaluation of the environmental implications
of 1ts own proposed policies and actions;

2, determine various alternatives to proposed policies
and actions, including the alternative of no action;

3. indicate specific adverse effects which cannot be
eliminated;

4, indicate the resources committed to the proposals

including depletable natural resources;
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5. assess short term and long term implications of the
proposals;

6. make tentative draft copies available to the public
and to other federal agencies for review and comment;

7. revise the tentative draft to reflect comments from
public hearings and from agencies and prepare final EIS
copies in a "full disclosure" form suitable for court and lhf*;{z
administrative agency review when necessary.

In reacting to NEPA's demand for change,
agencies could develop procedures that would mark a
vast departure from their customary forms of operation;
or they could attempt to ignore NEPA as much as
possible, dampen iES impact, and try to carry on
business as usual,
With the NEPA not very specific, federal agency decision-
makers were left with the task of deciding the manner in
which NEPA would be implemented. In general,

they demonstrated little imagination in interpreting

the statute's key message: identify and measure en-

vironmental impacts; evaluate various alternatives;

involve and advise the public to the gre§¥est possible
extent about the bases of agency action.

There were several general patterns of agency response
to NEPA requirements, namely:
1. some agenciles felt that compliance might interfere
with their achievement of their traditional missions (whether
it be to build highways or supply energy);
2. some agencies (most notable the Environmental Pro-
tection Agency) regarded the NEPA as superfluous because

they already implanted environmental considerations in their
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'decision-making process;

3. some agencies (i.e., the Corps of Engineers), did
begin to try and imﬁlement NEPA requirements because of
environmental pressures; and

L., some agencies saw a minute reward to he gained by
allccating scarce agency resources 1o environment concerns.

In the CEQ's second annual report, it observed that

«..environmental statements were often written to jus-

tify decisions previously made rather than provide a

mechanisms for critical review of such decisions; that

consideration of alternatives was often inadequate; and
that agencies frequently defined their mission so narrowly
as to neglec}ztheir responsibility to protect the
environment,

As much as this criticism is justified, federal
agencies were not totally responsible., Because of the
vagueness and imprecision of the NEPA, federal agencies had
the responsibility to respond to several key questions which
were not succinctly identified in the Act., When should
statements be prepared? What actions require statements?
What analysis should statements contain? How should impact
statements be reviewed? How should the public be involved?
These and other questions were not spelled out in the NEPA,
It was left up to the federal agencies to figure out these
questions for themselves.

An example of the problems facing agency decision-
makers was, what actions require EIAs? Here a threefold

setting was in order to distinguish three causes of action.

First, minor decisions not usually having significant
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impact on the human environment were more or less
automatically exempted from environmental review and
impact statements preparation procedures., Second,
there were those actions that usually had such a great
environmental impact they...almost always required
impact statements. Sandwiched between those two
classes were actions that might require impact state-
ments 1if the magnitude %5 their environmental impact
was sufficiently large.

Conflict usually precipitated over whether a project belonged
in class 1, 2, or 3, with agency actions often leading to
environmentalists-agency confrontations in the courts.

To sé&%ttle some of the perplexing questions en-
countered by federal agencies, the judiciai system Was

brought on to the scene.

E. NEPA and the Judicial System

On January 1, 1970 the newly enacted NEPA was a
sleeper, a law whose future implications had not been per-
ceived either by the President or Congress, As Professor
Sax stated:

At the time this law was enacted it was not obvious
to anyone, including the legislators who voted for it,
that it would lead to litigation in the courts. The
general thought was that it was, in essence, a message
from the Congress to administrative agencies, telling
them they must think about, study, and report on the
environmental effects of any action they proposed to
take. It turned out that it was not long before
interested organizations and citizenzgroups began to
use the Act to institute litigation,

The growth of NEPA and environmental law was

turbulent, to say the least. The NEPA was at times praised
and at times damned, as were the environmentalists using it

against federal agencies,
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The environmentalists' movement to the courts

underlay a number of factors, such as

a general distrust of agencies, a desire to amplify

NEPA's vaguely worded action-forcing procedures, and

the quest for a new weapon to use against actions of

questionable jurisdiction and adverse environmental

impact promoted by dggelopment-oriented congressional

or agency interests,
The judicial system was quite receptive to the environmental
cause. This was evident by a lowering of courtroom entry
barriers which allowed not only environmentalists, but alsd
other broad interests (such as community or minority groups)
to challenge federal agencies. One way that the courts used
their discretionary power to assist environmentalists was
their refraining from setting high bonds,

| Environmentalists sought judicial redress of

grievances for a number of reasons.

They regarded court rooms as more impartial forums

than administrative hearing rooms; they believed

environmental quality had been given insufficiﬁgt

consideration by mission-oriented agencies....
The environmental movement paralleled the earlier consumer
protection movement which also sought redress through the
courts: "Both widened the scope of conflict over issues to
include the courts when they perceived that nominally re-
sponsible government administrators were not acting in what
the activists viewed as the public interest."27 Lawsuits
also served the function of bringing legislative and public

attention to an issue.

In essence, the courts provided an outlet for those
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who felt that federal agenciles had abused their discretionary
powers., The courts
could provide access to decision making where it had
not been provided before; they could demand inclusion
of values that hitherto had been excluded and they
could insist on non-arbitrary weighing of values ongg
such values had been deemed relevant to a decision.
Four important court rulings in this regard are: Calvert

Cliff's Coordinating Committee v. Atomic Energy Commission;29

-~

Greene County Planning Board v. Federal Power Commission;JO
2

Ely v. Velde;31 and Davis v, Morton.3

The early litigation was usually of two kinds,
First, that an agency had failed to do én impact statement
al though the law required.them to do one. And second, that
if the agency had done an impéct statement, it was inadeguate
because it did not review the issues required by the Act,
or did so in a superficial manner so that the requirements
of the Act were not fulfilled,

Up to 1973, there were approximately 250 reported
court cases under the NFPA., In terms of litigation in the
envircnmental area, this was the most significant environ-
mental statute in the United States. Much of the litigation
dealt with two questions. What are the parameters of the
statutory reqguirements of the NEPA? Who must file an EIS?

The courts have been quite liberal in their

reading of the statute in answering both questions.,
They have also been insisting that the requirements
of the statute are not met adeguately by a sentence
or paragraph which states that there will be no

significant, adverse effects which cannot be avoided,
The courts require that the statements be gquite detailed,
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and speak knowlg%geably and fully about the issues set
out in the law,

The Trans-Alaska pipeline controversy was the first
major environmental impact statement case in the courts,
and as a result several things have happened. First, a
wealth of information regarding environmental and economic
problems of the proposed Alaska pipeline were produced,
Second, it produces as an offshoot a considerable amount of
literature regarding the North, outside of the impact state-
ment itself., Third, it made the Alaska pipeline a public
issue. Another area where the NEPA has produced a good deal
of litigation is that of nuclear power plant projects.
Instead of the U.S., Atomic Energy Commission deciding behind
¢closed doors what is right for the public, nuclear power
plants have become very much an open and public issue.
"The issues involving atomic energy problems which had not
even appeared as issues in the press, have now become very
much matters of concern."34 The issues range from radio-
active waste disposal to thermal discharge into water bodies
to the problem of disposing tailings from uranium mining.

Since 1973 the courts have ruled on some of the
previously mentioned questions facing federal agencies,
namely: what actions require EIAs? what analysis should
statements contain? when should statements be prepared?
how should the public be involved? and, how should state-

ments be reviewed by other agencies?
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An example of court ruling on these questions, the
question of what analysis should statements contain, will
briefly be reviewed. Here, the courts have ruled that

agency analysis would have to include all known
possible environmental consequences; all reasonable
foreseeable impacts. Genuine, as opposed to perfunca-
tory compliance with NEPA would require an agency to
explicate fully itﬁscourse of inquiry, its analysis
and 1ts reasoning.

For more information, there are a number of important

decisions such as NDRC v, Morton;36

37
38

EDF v, Corps of

Engineers; and Committee for Nuclear Responsibility

v, Seaborg.

In summarizing the NEPA and the judicial system,
'the‘early 1970's saw environmentalists manipulating the
resources of the'judiéiary to their own advantage: "The
importance of the environmental interests and the seeming
lack of agency response to NEPA produced in many instances
judicial decisions requiring strict agency compliance with
the statute."39 The courts generally delivered decisions
against the agencies, so the agencies could not afford to
ignore NEPA blithely.

NEPA's meaning has been clarified in the United
States as courts have shown considerable willingness 1o
overrule deliberate agency efforts to undermine the Act.

The Act's requirements were further elaborated as the courts
decided on environmentalists' lawsuits alleging that federal

agencies' procedural efforts do not carry out the congressional
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mandate:

The willingness of the courtsgenerally to define NEPA's
procedural requirements, to require impact statements
for a broad range of actions, and to set criteria for
impact statement adequacy, meant that agencies hadugo
adapt their behaviour to a new legal environment.

F. United States Local and
State Environmental
Policy Acts

The popularity of the NEPA and the faith its backers
have in the process is demonstrated by the proliferation of
state environmental policy acts., California has enacted an
environmental policy act which enlarges the scope of the
federal act to include state, local and private projects
judged to have a significant‘effect on the en?irohment.

State and local governments have recognized that
direct actions and indirect sanctions (i.e., the granting
of licenses or permits) can advocate growth which may be
environmentally destructive. State and local governments
are increasingly cognizant of the fact that they must incor-
porate environmental concerns into their decision-making
process, The state and local environmental impact assessment
is one element of the manifestation of this growing awareness,

In response‘to the national trend in the United
States for increasing public control over private development,
environmental impact assessment has grown and will continue
to do so. Environmental assessment first began to appear

in liberal land use states and subsequently in the more
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conservative states. Environmental impact assessment is
becoming more sophisticated and an integrated way to plan
and manage growth so as to be less environmentally harmful.
As of 1977, "approximately thirty-two jurisdictions
have followed the federal lead and have acted either legis-
latively or administratively to establish NEPA-equivalents

Ml siate

within the confines of their political bounds.”
environmental policy acts or guidelines are sometimes
referred to as State Environmental Policy Acts (SEPA's) or
little NEPA's., States that have adopted legislation similar
to the federal appfoach are California, Connecticut, Indiana,
Maryland, Massachusetts, Minnescta, Montana, North Carolina,
Puerto Rico, South Dakoté, Vermont, Virginia, Washington

and Wisconsin, States that have similar legislation but
limited applicability are Alabama, Arkansas, Colorado,
Delaware, Florida, Hawaii, Mississippi, Nevada, New Hampshire,
New Jersey, Pennsylvania, and Rhode Island. Administratively
published NEPA equivalents are in the states of Arizona,
Michigan, New Mexico, New York, Texas, and Utah, States

that are showing some interest in environmental impact
assessment legislation are Alaska, Georgia, Idaho, Illinois,
Iowa, Kentucky, Louisiana, Maine, Missouri, North Dakota,
Oregon, South Carolina, Washington, D.C., and West Virginia.
The remaining states of Kansa, Nebraska, Oklahoma and
Tennessee have shown little or no concern for environmental

impact assessment legislation.
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Local and county level governments' environmental
impact assessment parallels environmental impact assessment
among their state acts (in most instances):

The counties and localities that impose an
environmental impact assessment requirement frequently
derive their authority from a "little NEPA" or an
administrative equivalent which exists at the state
level. The manner in which environmental impact
assessment regulations have been impﬁ@mented varies
considerably by county and locality.

Environmental impact assessment requirements vary
considerably “among the states, cities and counties that
require them. However, in most cases,

the variations are superficial, reflecting particular
local environmental concerns or emphasis, All environ-
mental assessment regulations trace &%eir linkage from
the same venerable antecedent--NEPA,

The most common environmental technique at the state,
city and county level is the checklist apprcach. In terms

of substance of EIS's,

the quality of the filed EIS seems to vary directly

with the longevity of state experience with EIS, Local
EIS filed in California and Colorado are better than
those filed in Maryland or Pennsylvania. Quality also
aﬁpegrs &8 be related to the size of the city which files
the EIS.

Several major problems have confronted state and
local agencies charged with EIS responsibility. This has
resulted in some cases from a lack of enforcement:

Typically, an interagency committee, a state
environmental council, the state planning agency,
or natural resources department is given the respon-
sibility of coordinating the program and reviewing
the impact statements, but without any specific
authority to insure thgg all agencies are complying
with EIS requirements. ‘
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The result is that some agencies are slow to establish the
necessary procedures, which causes implementation to be
uneven,

A major problem with EIS preparation is the
difficﬁlty in finding qualified personnel. "A principal
‘problem at all levels of government where EIS preparation
is required is the agency staff time diverted from other
important activities to EIS preparation and r'eview."l‘L6
Some local planniﬁg*agencieS'in California report that as
much as thirty percent of total staff time was devoted to
environmental assessment problems in 1973, Another dif-
ficulty (that also plagued federal agencies with NEPA)
‘relates to defining what constitutes a "major" action that
"significantly éffects" the environment at both state and
local levels where literally thousands of large and small
private and public developments are made annually,

California was the first state to adopt a NEPA-type
act when the California Environmental Qualities Act (CEQA)
became law on September 17, 1970. CEQA's intent is
described as follows:

It is the intent of the Legislature that all
agencies of the state government which regulate
activites of private individuals, corporations, and
public agencies which are found to affect the quality
of the environment, shall regulate such activities so
that major considerat&an is given to preventing
environmental damage.

The CEQA requires a finding of

significant effect on the environment if one or more
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cof the following conditions exist:

(a) a proposed project has a potential to degrade

the quality of the environment, curtail the
range of the environment, or to achieve short-
term, to the disadvantage of long-term, environ-
mental goals;

(b) the possible effects of a project are indivi-

dually limited but cumulatively considerable;
and

(¢c) the environmental effects of a project will

‘cause substantial adverse effec&g on human beings,
either directly or indirectly.

Like the environmental impact statements prepared

by federal agencies under NEPA, an environmental'impact

review is prepared by state, local and private agencies

under CEQA., CEQA requires that an environmental impact

review must include the following:

g.
If you
d, and

L9

The environmental impact of the proposed action.

Any adverse environmental effects which cannot be
avoided if the proposal is implemented.

Mitigation measures proposed to minimize the impact,

Alternatives to the present action.

- The relationship between the short-term uses of

man's environment and the maintenance of long-
term productivity.

Any irreversible environmental changes which would
be involved in the proposed action, should it be
implemented,

The growth-inducing impact of the proposed action.

refer back to Section 102 of the NEPA, items a, b,

e are taken directly from it. As a result California

agencies have also had problems interpreting the Act,

The problem of local and state agencies being uncliear
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with regard to the requirements of CEQA was particularly
due to the generic wording of the Act and also because it
focussed on issues that had no administrative or legal
precedent, "It was not clear whether EIR was applied only
to governmental projects or whether it also applied to those
projects which were authorized under government licenses

w50 The persistent question of what

and permit procedures.
the term "significant effect on the environment" which has
plagued "agencies throughout the United States since NEPA and
its progeny were enacted was alsoc a problem with CEQA,

As with NEPA the courts have had to clarify CEQA.

The first major clarification of CEQA occurred when the
California Supreme Court ruled a precedent-setting decision
in what has become known as the Mammouth case.51 However,
al though the case resolved some conflict, within a week of
the decision more confusion ensued, As a result, Assembly
Bill 889 was passed:

The legislature required in Assembly Bill 889 that
the California Resources Agency prepared guidelines for
implementing the Act. These guidelines, which include
eleven explanatory articles and four informational
appendices, are essential to defining and unggrstanding
the intent and specific application of CEQA.

The Mammouth decision and subsequent guidelines and amend-
ments of CEQA has meant that the requirements of the EIR
affect both private and public projects at local and state

levels,

In summarizing state and local government response
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to environmental assessment legislation, environmental impact
statement (or EIR) preparation and review has become a major
concern of most local.planning agencies, Where EIS has

been integrated into the normal planning routines the

quality of planning decisions regarding the environmental

policies undoubtedly improved.

G. Conclusion

The National Environment Policy Act clearly estab-
lished itself_as one of the most controversial environmental
measures of all time. It was likely that no federal act
of modern times was read by a greater proportion of federal
officials, However, NEPA's ambiguities appear fo have been
at the bottom of much of the conflict regarding the Act,
With state and local governments following in the footsteps
of the federal government and implementing their own environ-
mental impact assessment acts, these same ambiguities have
manifested, The judicial system in both instances has had
to try and clarify these ambiguities because of litigation
by environmentalists' who felt that the government agencies

had not complied with the NEPA,
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CHAPTER 3

TECHNIQUES

A, Introduction

After ten years, environmental impact statements
remain the awkward progeny of the U.S. National Environ-
mental Policy Act. Although the intent of EIS preparation
has virtually remained the same’(except for a slight variation
in some dther assessment acts) these goals are usually lost
‘in the actual environmental statement preparation process,

In this chapter the development of environmental
impact techniques will be examined; This survey of tech-
niques includes some of the many ways ehvironmental impact
statement preparation is being approached. There are a
number of different categories and much variation and
overlap among the categories. Whether or not any of these
techniques prove to be useful in examining environmental
impacts or effectively improving environmental quality
relies upon a number of fagtors:

1, whether sufficient money, resources, time, and
expertise are available;
" 2., whether adequate information is collected;
3. whether subjectivity (either intentional or unin-

tentional) can be overcome or mitigated;

L0
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L, whether sufficient knowledge of basic environmental
interaction exist; and

5. whether EIS preparation can be synthesized into the
overall comprehensive planning process.

There are five main environmental impact assessment
techniques. The fi#e EIS techniques are: interdisciplinary
discussion, checklist, overlays, matrices, and networks.
There are’other EIS techniques but they are usually an

offspring of one of the aforementioned techniques. The five

main techniques are not mutually exclusive, but overlap. They

range from fairly simplistic techniques to combination
computer-aided techniques that use a combination of various
techniques such as matrices and networks,

Depending upon the specific needs of the proponent

_égency and the type of development being done, one particular

technique may be more beneficial than another., Each propo-
nent agency must decide which technique or combination of

techniques suit the various tasks.

B, Interdisciplinary Discussion

One of the simplist and potentially most comprehen-
sive methods of environmental analysis is the discussion
of the problem by a group of interdisciplinary experts,
each educating and learning from others, working out
difficulties and misc?nceptions until a decision is
reached by concensus.

The interdisciplinary discussions are usually
composed of professionals from various fields such as

geological engineering, social psychology, political
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science, urban economics, community planning, zoology,
wildlife ecology, environmental law, and statistics. The
specialists come from a wide spectrum of agencies such as
research institutions, governmental bodies, universities,
corporations and consﬁlting organizations.

The idea bf an interdisciplinary discussion team to
analyze a project and predict any environmental impacts is
to have professionals from-various fields research, analyze
and document information for the final decision-makers
(usually either politicians or a review board), It is
perceived that by having a wide range of specialists
examine a project that they will be able to do a comprehensive
detailed report.

There are some obvious advantages in this approach.
The interdisciplinary discussion group has a wide range of
talents and usually have no personal ties to the project
so that they should have a sincere interest in finding the
best solution. This way the evaluating and/or priorizing
process is not dependent upon the subjective opinions of
one or two people in one or two areas of specialization, but
is the outcome of the combined efforts of a number of people
representing a whole range of opinions andinterests. The
end result is an assessment not fraught with in-house
generated justification, but a product of a respected team
of professionals.

There are also a number of disadvantages withithis

i
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fechnique. There 1s the problem that the technique is only
practical with a large scale project (such as the Alaska
pipeline or the James Bay hydro development). A team of
experts from a wide variety of fields could only be brought
together for short periods of time, if they were expected

to be employed elsewhere, Also, it would be difficult in
some cases to find enough competent specialists in
appropriate fields to make the study worthwhile., Finally,
there may be personality and ideological conflicts concerning

. 2
the various members.

C. Checklist

Checklist is viewed as the sasiest technique of
environmental analysis. There is no universally applicable
- checklist., Chsecklists may take a variety of forms.

Some identify activities which mayv cause environ-
mental impact to ensure that a statement preparer
examines the possible effects of all primary and secon-
dary development actions and consequences (as shown in
figure 1), Others list environmental conditions ard
factors which may be affected by development, This
type of checklist gives the statement preparer the
opportunity to note whether the propossd development
will have a positive, negative or neutral effect on
the environment (as shown in figure 2), A third type
of checklist may list questions concerning the environ-
ment and the proposed action and seek to identify
relationships between actions (see figure 3).

In general, the checklist technique lists a number
of potential environmental impacts and forecasts whether a
project will affect them in any way. The statement

preparers who list the potential environmental impacts and
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FIGURE 2 45

CHECKLIST OF POSSIBLE AESTHETIC RESOURCES

Rock outcroppings, ridges, cliffs, hills, mountains, or valleys

Forest, wild lowers, meadows, or marsh iand

Bodies of water, shorelines, waterfalls, or islands .

L Well-maintained farmsteads, pasture, fitled land, crops, or orchards
Cityscapes, civic buildings, churches, squares
Harbor scenes
Historic buildings, distinctive structures

Mitestone, historic road markers

Covered bridpes, other bridges

Old country cemeteries, old stone wails
Monuments

Dams, rescrvolrs

Golf courses, landscaped areas

Trails
Long, distant, open view
Broad, wide, open view
Treelined right-ol-way

o High dearee of visual variety

Source: Cayuga Counly [flighway [mprovement Program, Phase 110 An Initicl sSct of
Hiziveay Improvement Priorilics. Aubura, N.Y., Cavaga County Planning Board.

1974

Source: Burchell and Listokin, The Environmental Impact Haranoos

New Brunswick, NJ: Center for LUrban Policy Rescarch
1975, p. 120.
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- forecast the possible effects are usually composed of either
the proponent agency, government officials, an independent
review committee or a combination of these groups.

As previously mentioned, there is a wide variety of
checklist techniques. Although the various checklist
techniques share the same basic approach to environmental
assessment, they differ immensely in scope, procedures,
purpose, replicability, and applicability. Because of this,
the advantages and disadvantages of the checklist technique
must be broadly generalized,

The main advantage is that it is a relatively in-
expensive and comprehensive techniqué. The approach is also
very flexible (eg. using one checklist for related type
projects). "The checklist can focus attention on important
parameters to ensure that they are not forgotten or ignored,
Thus, it can serve as a common structure for comparing a
wide variety of project alternatives.”h The costs, in
terms of time and manpower are also very flexible and can be
adopted to the.resources and needs of the statement preparer.

However, flexibility of the checklist approach can
also be viewed as a disadvantage. "It can require great
skill and expertise in a wide variety of fields to draw up
a satisfactory checklist, as well as determine appropriate
weighting systems, and to effectively utilize the checklist."5
Also when drawing the checklist, a statement preparer may

insert an accidental or intentional bias. The
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comprehensiveness of the checklist may be questioned because
of a wide rangeof variables, There is also the problem of
most checklists not showing secondary or indirect impacts

of projects.6

D, Qverlay

This technique
.serelies upon a set of maps of a project area's
environmental characteristics (physical, social,
ecological, aesthetic, etc.). The maps are overlaid
to produce a composite characterization of the regional
environment. Impacts are identified by noting the
impacted environmenta% characteristics within the
pro jected boundaries.

The overléys consist of the mapping of environmental
characteristics on specific base maps, and then overlapping
the maps upon each other., The overlapped maps are then
examined to determine various compatibilities and conflicts
between these characteristics and the proposed development,

The overlay maps may be produced either by a com-
puter or manually. The benefits of using a computer are
that it speeds up analysis time and facilitates the making-
of subsequent changes in the data., However, the computer
also has a major drawback in that it 1s very expensive,
not only in regard to finances, but alsc in terms of skilled
computer analysts and computer technology requirements, For
computer mapping to be feasible either very large projects

must be involved, or a locality has already developed a

computerized information base.
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The overlay technique--whether manual or computerized--

does have certain advantages.
They show both natural and man-made characteristics
and features in the spatial environment clearly,
both to the statement preparer, and to the concerned
citizen or review agency. The manual technique can be
utilized with minimal resources, provided adequate data
is available. The computer technique can make use of
developing data bank and environmental information
systems, to tge benefit of the advancement of technology
in each ares.

Also, the technique is useful in that it can be more
succinctly understood because many factors are graphically
portrayed. Certain interrelationships may become more
apparent because of this visual summary.

However, there are several drawbacks with the overlay
technique. As an environmental impact technique, the overlay>
is somewhat inadequate. "It is only an overview of existing
conditions, not necessarily in relation to a proposed action,
Impacts are shown only spatially, in terms of subjectively-
chosen zones., Time is not considered, nor are indirect and
secondary impacts."9 These factors would all have to be
studied before an environmental impact statement could be

written on the basis of a composite map. Also considerable
training would be necessary to produce and use overlay maps

(particularly the computerized version).lo

E. Matrices

This technique incorporates a list of project

activities with a checklist of possible impacted environmental
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characteristics.
The two lists are related in a matrix which identifies
cause-effect relationships between specific.activities
and impacts. Matrix methodologies may either specify
which actions impact with environmental characteristics,
or may simply list the range of possible actions and
charactef}Stics in an open matrix to be completed by an
analyst.

Basically, the matrix technique is an extension of
the checklist concept.

Matrices are essentially two checklists on perpendicular
axes, one to identify possible actions and a second to
identify aspects of the environment that may be affected
by such actions. They are designed, generally, to ensure
not only that certain specific environmentallgeatures

be considered, but that the two are related.

Each project will have different effects on a number
of environmental features, and, in turn, these environmental
features are affected differently by a variety of project
actions., These relationships are either noted on a matrix
or welghted signifying their potential impact. An example
of a matrix technique used for an environmental analysis is
shown in figure L,

There are several inadequacies with the matrix
technique. Matrices usually do not show secondary and
indirect effects (which must be dealt with in the text) and
they do not differentiate between short and long-term effects.
In addition, "the format chosen may result in a built-in
bias in the assessment; impact uncertainty is visually nect
measured, and guidelines for preparing a matrix and for

13

assigning weights and ratings are generally minimal.”
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In general, the matrix technique does have some good
points. "Matrices can help identify cause and effect
relationships; they ensure that a fairly comprehensive range
of actions and impacts will be considered; and they serve as
a valuable graphic summary of the environmental impact

statement for presentation."lb

F, Networks

This technique works from a list of project activities
to determine cause-condition-effect relationships. The
network technique attempts to recognize that a relationship
of impacts may be caused by a project action. The approach
",..generally defines a set of possible networks and allows
the user to identify impacts by selecting and tracing out
the appropriate actions."15

Basically, the network technigue is an extension of
the checklist and matrix approaches but includes indirect
and secondary impacts.

Networks seek to illustrate the multitude of inter-
relationships in the environment by considering the
whole range of impacts which result from a project
action; the series of reactions which may be brought
about; and the changes in the sysfgm that may take
place over a long period of time,

The network technique may be either a simple frame-
work for the organization of research or a complex predictive
computer model, The network techniques that have been

worked out are generally for a specific project. They

differ in comprehensiveness of scope, purpose, and detail




53

of format. Figures 5, 6a, 6b, and 7 show an overall network
technique (which was developed by William M, Berenson,
Lawrence D. Goldstein, and Keene Taylor, "A Systematic
Method for Organizing Data for the Utilization of the Envircon-
mental Impact Statement as a Decision-Making Instrument," a
paper presented at the 75th Annual Conference of the American
Institute of Planners, San Antonio, Texas, October 1975).
Advantages of the network technique are:
.1t provides a framework for the display of all data
currently required by (various governmental guidelines,
It allows the E.I.S. preparer to examine impacts in
their logical sequence of occurence and in relation to
other impacts, causes, and consequences of impacts. The
(various matrices provide a useful breakdown and clas-
sification of data, more easily comprehensive to the

public andlg.I.S. reviewers than one massive matrix or
checklist, ' -

There are also a number of perceived disadvantages
%o the network technique. "It requires a great deal of time
and effort to adapt the network to a specific project, to
develop adequate indicators of the extent of impact, and to
collect the vast amount of data and information required."18
With the amount of time and data needed for the development
of the network system, a computer program 1s required to
accomplish it efficiently.19

This concludes the review of the five main environmen-
tal impact techniques that have developed since the U.S.
National Environmental Policy Act. was passed in January,

1970. With these main techniques (as well as other tech-

niques such as the combination of computer-aided technique
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or the ad hoc technique) one consistently nagging problem
that plagues environmental impact preparers is how to acquire
and utilize the necessary data. A tremendous amount of
information is required for most environmental impact
statements.
Even though adequate data may be collected for the
preparation of one E.I1.S., there may not be an easy
way to relate the data in its final form to another
project within the same region. Data must be recol-
lected and re-analyzed.andzgn unnecessary waste of
time, money and expertise,.

To overcome this problem it has been advocated by
various people (i.e., R. K. Jain and Marilyn Rowland) to
develop an environmental information system. An information
system provide a standardized and accessible means of
organizing, storing, and evaluating environmental information.

This information system has cbvious benefits. It
provides a way to organize and utilize a large amount of
information. By using a computer, information could be
éentrally stored so as to be readily available to environ-
mental impact statement preparers. The computer would also
save time and resources and is flexible to the demands of
its users. The information system could also improve the
objectivity of the E.I.S., by mitigating biases.

There are a number of drawbacks of the information
system as well, particularly the expense of the operation.

Initially, this would be hardest felt, when the perceived

- costs of such a system outweigh the perceived gains., It
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will no doubt take time to produce an information system
that is appropriate to the conditions in the locality where
it is to be used and to collect the.neéessary data. Also
the expertise and money needed may be insufficient in many
areas.

One information system was developed by John Lyle
and Mark von Wodtke, "An Information System for Environ-

mental Planning," Journal of the American Institute of

Planners, November, 1974, pp. 394-413.

The system is intended to enable users to make
predictions concerning environmental impact and to
identify areas in which information may be used in a
variety of ways, easily updated and adaptable to new
information, anglable to incorporate changing goals
and priorities. '

The implementing of an environmental information
system would greatly benefit the environmental impact
assessment process. Governments who already do environmental
impact assessments or are intending on adopting the process
would be wise to study (and hopefully implement) an

environmental information system,

G. Conclusion

The tool of the environmental impact assessment
process is the environmental impact statement. The EIS
has taken many forms, but the perceived end result is a
report that attempts to predict problems that may unfold
from a project or combination of projects. The EIS

techniques are still in the infancy state, but through
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innovative ideas such as the environment information system,
they will evolve in a comprehensive way to examine the

environment,
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CHAPTER L4

THE CANADIAN APPROACH:
AN OVERVIEW

A. Introduction

In Canada political action for protecting our
environment did not really become evident until the early
1970's. There are two main reasons for this., First,

«ooWith regard to structure, the Canadian Prime
Minister is hindered in his agenda-setting activity
by the Constitution. In the case of the environment,
no national policy can be launched until the consti-
tutionality and the jurisdictional matters have been
clarified, and an agreement reached between the Prime
Minister and his peers, the Prime Ministers [sic] of 1
the provinces, since the jurisdiction is a shared one,

Second, the seriousness of environmental concerns were
restricted by Canadians' belief in the richness and vastness
of their resources,

If the federal government were to propose national
legislation on environmental matters it would have to move
very carefully because of provincial jurisdiction over land,

and matters of a local nature, However,

...the increasing concern for the environment has led

to the recognition that many land use decisions have
ramifications of a national character. Efforts have
therefore been made to develop policies which would make
possible both various economic uses and ecologically
wise management of natural resources, at the same time
trying to avo%d changes in existing jurisdictional
arrangements,

63
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To try and cope with some of the environmental
problems, Canada has followed the United States' approach
and introduced environmental ihpact assessment. The need
for some formvof environmental impact assessment has been
generally recognized and has been written into formal
requirements. Ontario has followed the United States'
NEPA approach with the Ontario Fnvironmental Assessment
Act, while most of the other provinces and the federal
government have chosen internal administrative procedures,
Irrespective of the approach,

...all processes include some initial determination of
the likely impact of the proposed development, a
detailed assessment, goverrnment and public review,
and, on the basis of the pgeceding, a decision to
proceed or not to proceed,

A review of the approaches taken to institutionalize
EIA in Canada will be presented. First, the federal

govermment's activity in this area will be examined. It

has through administrative procedure, enacted the Environ-
mental Assessment and Review Process. Second, an examina-
tion of what provincial governments are doing; most

provinces have also instituted board policy and administrative
procedures, but Ontario has legislated EIA. The Ontario
Environmental Assessment Act will be analyzed. Third,

what municipal governments have been doing to implement
EIA will be discussed. Here, two case studies of muni-

cipalities that have initiated environmental assessment

will be presented.
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B. TFederal Government
Environmental Assessment

The Canadian federal government environmental impact
assessment policy originated with the report of an Environ-
ment Canada Task Force in 1972, The Task Force reviewed
environmental impact assessment experience elsewhere,
especially the United States model, However, the group
noted the institutional and constitutional differences
between Canada and the United States. As previously men-
tioned, the main difference is that in Canada much of the
jurisdiction over environmental matters rests with the
provincial governments. As cited by Reg Lang, Canada-
United States comparisons are further complicated by:

(a) differences in the way the two federal governments
operate internally, for example, the relatively
greater control the Canadian Cabinet, compared with
the executive branch of Congress, exercises over
programs of federal departments;

(b) differences in the role of the courts which play
a policy-making role in the United States not
assumed by their Canadian counterparts;

(c) the relatively greater degree of secrecy and
government restrictions on public information in
Canada;

(d) more constraints placed by the provinces on
Canadian municipal governments compared with U.S.
municipalities which, in some states, enjoy
considerable autonomy; and

(e) the presence of a strong public demand for environ-
mental action when NEPA was introduced, and thg
absence of such concern in Canada at the time.

When the Canadian federal government's version of
environmental impact assessment was introduced it was very
evident that the officials who drafted it had borrowed

freely from its United States counterpart (NEPA), but its
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institutional form was different. Whereas NEPA in the United
States operates from federal legislation, the Canadian Envi-
ronmental Assessment and Review Process (EARP), which was
created by a federal cabinet directive in December, 1973,
operates through administrative policy and procedure (EARP
was later amended by the federal cabinet on February 15,
1977).

EARP embodies Canada's policy on environmental
asséssmert as it relates to the acticns of the federal
government, It is a means of predicting the potential
environmental impacts of all federal projects, programs and
actions, The Minister of the Environment and his Cabinet
colleagues have the final responsibility for the decisions
resulting from EARP,

The role of the Minister of the Environment as
cited in the Government Organization Act of 1979 is to

...1initiate, recommend and undertake programs and co-
ordinate programs of the Government of Canada, that are
designed...to ensure that new federal projects, programs
and activities are assessed early in the planning
process for potential adverse effects on the quality of
the natural environment and that a further review is
carried out of those projects, programs and activities
that are found to have probable significant adverse
effects and results thereof taken into account...

The purpose of EARP is "to ensure that the environ-
mental effects of federal projects, programs, and activites
are assessed early in their planning, before any commitments

or irrevocable decisions are made,”5 Federal agencies are

directed to:
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a) Take environmental matters into account throughout
the planning and implementation of projects, programs and
activities that are initiated by a department or agency or
for which federal funds are solicited or which federal
property is required.

b) Undertake or procure an assessment of potential
environmental effects before commitments or irreversible
decisions are made for all projects which may have an
‘adverse efflect on the environment,

c) Submit the assessment made for all major projects
that will have significant effect on the environment to the
Department of the Environment for review,

d) Incorporate the results of environmental assessments
and reviews in the design, construction, implementation, and
operation of projects, giving environmental problems the
same degree of consideration as that given to economic,
social, engineering, or other concerns.

e) Include in program forecasts and annual estimates
the funds necessary to carry out the intent of this policy
and program,

The operation of the Environment Assessment and
Review Process is the responsibility of Environment Canada's
Federal Environment Assessment and Review Office (FEARO),
working through its Environmental Assessment Panels and its
Co-ordinating and Screening Committees, EARP's stated

intentions are:
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(1) to leave the management of environmental assessment
and review in the hands of the proponent in order to
avoid delay and decision-making responsibility; (2) to -
provide an arm's length system of review and advice and
expertise; and (3) to inform the public and, where 7
appropriate, to involve the public in decision-making.
If federal agency activities are deemed to have
- potentially significant environmental effects, then they
are submitted to the Minister of the Environment for review
by an Environmental Assessment Panel. The Environmental
Assessment Panel is a group of approximately four to six
members (a different EAP is named for each project) plus
a secretary. The Panel members are usually civil servants,
with one member from the proponent agency. Based on the
Panel's review, a decision is made on how a project should
proceed or if it should proceed at all:
All federal departments and agencies are bound by the
Process with the exception of proprietary Crown
Corporations and federal regulatory agencies which are
invited, qrather than directed, to participate in the
Process,

I'ederal projects are defined as those initiated by
federal departments and agencies, those for which federal
funds are solicited and those involving federal property.

EARP involves three sequential review stages.
However not all of these stages will necessarily occur in
examining each project.

The first two stages involve self-assessment by the
federal agency initiating the project. The third step
is a more formal review of projects considered, on the
basis of department self-assessment, to have potentially

significant environmental impacts. The Federal Environ-
mental Assessment Review Office (FEARC) is responsible
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for the establishment of Environmental Assessment Panels
to review referred projects and for the provision of
secretarial support to those Panels. Once established,
an Environmental Assessment Panel is independent and
reports, during the course of its project regiew,
directly to the Minister of the Environment,.

As previously mentioned, EARP automatically applies
when a project is conceived and is largely a self-assessment
approach to environmental assessment. This means that
federal agencies are responsible for initial assessment,
establishing significance of environmental impacts and the
implementation of any mitigation measures. It is the
responsibility of technical and scientific experts within
the initiating agency to take into consideration not only
technical information and data, but also public concerns and

interests. In other words, "what may not be significant in

a purely scientific or technical way, may be significant to

10

those living in the area of the project for other reasons,”
(i.e., a concern that the lifestyle of the community may be
disrupted). Public reaction is cited by the federal
government's Revised Guide as a major factor in determining
significance,

Federal government departments and agencies must
screen proposed projects in the planning stage as early as
possible, Screening can result in one of three decisions
by the initiating department:

1. The department may conclude that the proposal
has no potentially adverse environmental effects or that

such effects are known and are not considered significant.

If this decision is made, the department concerned 1is
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responsible for implementing the measures required to
prevent or mitigate the environmental effects identified,
and for satisfying all other legislative, regulatory and
Cabinet requirements related to the development and
implementation of the project.

2, The depariment may conclude that the project's
potential environmental effects appear to be signifi-
cant. In this case the project is referred to the
Minister of the Environment for a formal review under
the Process.

3. The deparitment may conclude that the nature and
scope of potential environmental effects cannot be
determined readily by this procedure. If this is the
decision, the proponent is subjected to a more detailed
examinationllknown as an Initial Environmental Evalua-
tion (IEE).

Diagram 1 shows the federal environmental assessment and
review process,

The IEE includes a description of the action, a
description of the present environmental and resource use,
an outline of potential environmental impacts and the pro-
posed remedy to mitigate or prevent predicted environmental
effects. An important element of IEE is the examination of
alternatives and identification of the preferred alternatives.

Once the IEE has been completed and reviewed by the
initiating agency, the question of significance should be
resolved.

If the effects are not considered to be significant,
the initiating department may proceed with the pro-
ject with the understanding that environmental design
measures specified in IEE must be implemented. If,
on the other hand, the environmental effects of the
project are thought to be significant, the project is

referred to the Minister ?5 the Environment for a
formal review under EARP,

5

When, as a result of the screening procedure of IEE,

t

the department concerned refers the project tc the Minister



"Diagram 1
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of the Environment for a formal review by the Environmental
Assessment Panel (a2t this point in the Process the Environ-
mental Assessment Panel takes over from the Federal Envi-
ronmental Assessment Review Office), the Environmental
Assessmant Panel does an independent and comprehensive

review of the project which involves several stages including
sceintific, technical and public review. This review

finally leads to a decision by the Minister of the Environ-
ment and his Cabinet colleagues as to the acceptability of
the proposal.

In EARP's initial years, action had been slow in
cbming. Up to 1976 only in the Lepreau Nuclear Generating
Plant in New Brunswick had an impact study been completed
(and only eleven others were in preparation or were being
completed)., However, this has slightly changed over the last
few years with EARP officials becoming a little more aggres-
sive. As shown in Table 1, the June 1978 Federal Registry
shows four projects completed and twenty-one environmental
assessment panels now in operation across Canada, These
environmental assessment panels are analyzing a wide range
of proposed activities from Banff National Park Highway
Improvement in Alberta to the Hamilton Airport Expansion in
Ontario.

Even though countléss federal projects escape
assessment, EARP is bringing a number of federal projects

under environmental and public surveillance. Recently,
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Table 1

Federal Environmental Assessment and Review Process:

Projects Completed, Underway, and Proposed

COMPLETED

Alaska Highway Gas Pipeline, Yukon, 1977

Point Lepreau Nuclear Power Statlon, N.B., 1975
Wreck Cove Hydroelectric Power, N.S., 1976°
Eldorado Nuclear Ltd. Uranium Refinery, Ont., 1978

UNDERWAY and PROPOSED

Arctic Natural Gas Pilot Project

Banff National Park Highway Improvements, Alta.

Bay of Fundy Tidal Power, N.S.

Boundary Bay Aerodrome, B.C.

C.N. Telecommunications System, Alta. and N.W.T.
Dempster Pipeline, N.W.T. and Yukon.

Eastern Arctic Offshore Drilling

Eldorado Nuclear Ltd. Uranium Refineries, Ont. and Sask.
- Deepening of Fraser River Shipping Channel, B.C.

Gull Island Hydroelectric Generation, Nfld,

Hamilton Airport Expansion, Ont.

Labrador/Nfld. Electric Power Transmission and Tunnel
Lancaster Sound Offshore Drilling, N.W.T.

Mackenzie Delta Gas Gathering System

Mackenzie River Dredging Program

Polar Gas Project, N.W.T. to southern Canada

Roberts Bank Bulk lLoading Facility, B.C.

Shakwak Project, Alaska Highway

Vancouver International Airport Expansion, B.C.

South Yukon Transportation Study.

Source: Environment Canada, Federal Environment Assessment
Review Office, Fedéral Environmental Assessment and

Review Process, Register of Panel Projects and
Bulletin, no, 4, June 1978.
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EARP had a first--a Panel recommended against a uranium
refinery project proposed by Eldorado Nuclear Ltd. at Port
Grandly on the North Shore of Lake Ontario. The Panel

ruled agaihst the proposed action because i1t was concerned
about the loss of prime agricultural land, disposal of low
level radioactive waste, and air pollution. The Minister of
the Environment and his Cabinet Colleagues agreed, =o a new
. site will have to be found.

However, 'since -EARP was introduced there has been
a flurry of abuse directed at it., This attack against EARP
has been led by various environmentalists and public interest
groups. Groups such as the Canadian Environmental Law
Association and the Canadian Arctic Resources Committee have
labelled the entire process ams inefficient and unsound.
Criticism has also come from various elected government
officials (such as Robert Wenman, the former Progressive
Conservative environment critic) who do not think that EARP
is protecting the environment from negative impacts,

The criticism of EARP falls into five major cate-
gories--the principle of self-imposed environmental asses-
sment, the non-legislative status of EARP, the limited
application of the EARP, the role of the public, and the
makeup and activities of the Environmental Assessment
Panels,

As previously outlined, the EARP gives the pro-

ponent agency the right to decide whether or not a proposed
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project should be reviewed. If a proponent agency does ndt
want the action to be reviewed, it can state that the action
will have no significant environmental effects, or just

go through the motions of complying with the EARP and do an
inadequate IE¥E, The proponent agency may then proceed to
construct the proposed development which may or may not be
an environmental calamity.

The second major criticism of the EARP is its non-
legislative status. Without this legislative status there
is no way of requiring various federal agencies to live up
to the rules that the government has set for itself.

If the Minister of the Environment agrees with a
proponent that an impact assessment need not be done,
or that an existing assessment is sufficient, there are
no steps that members of the public can take to reguire
that the assessment be done, or to require ;ddit%%nal
research where an assessment has been completed,

Even the Environmental Assessment Panel lacks the force of
law because it is only an advisory body. What has resulted
from this lack of legislative responsibility for the EARP is
that it does not have any real credibility.

The third problem with the EARP is its limited
application. As mentioned before, the EARP is supposed to
apply to "all federal departments and agencies for projects
or groups of projects initiated by the federal government,
or where federal funds are solicited, or where federal

property is required." However, federal government agencies

have found ways of getting around this statement by




76

circumscribing their interpretation of its intent. One way
federal departments have done this is by denying sponsorship
of a project in which it is involved. Seeing the EARP has
no legal basis, the only person who could stop a proponent
agency from denying sponsorship of a project is the Minister
of the Environment. However, this is seldom done.

The fourth criticism of the EARP deals with the role
of the public. The main problem here is that the role of the
public is poorly defined. Public participation is commenced
after the initial screening has been done, the IEE has been
completed, the decision whether to do an EIS has been
formulated, and the Environmental Assessment Panel has been
chosen. When the public finally does get involved, it

may see the guidelines issued to the initiator for the
preparation of the EIS--unless, the Minister of the
Enviromment and the initiating Minister think that the
guidelines should not be made public., After an EIS is
submitted to the Panel, the Panel is required to make
the BIS public--unless the two Ministers direct other-
wise, PFinally, the Panel holds a public hearing to
evaluate the EIS--unlessiuof course, the Ministers
deem that inappropriate.

Actually, the public has no rights under the Process.
The Ministers can use their discretion at any time to limit
or stop public involvement.

The fifth major criticism of the EARP is the makeup
and activities of the Environmental Assessment Panel, Here
ﬁost of the criticism is directed at the fact that most of

the Panel members are civil servants, and one is a member of

the “initiating agency. 'This has been condemned by Heather
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Mitchell, former counsel with the Canadian Environmental
Law Association:

An evaluation panel should contain more than civil
servants, If it is simply civil servants, it cannot
possibly be perceived as independent however much good
will each civil servant brings to the task. First of
all, civil servants take an oath under which they
promise not to reveal any information which has come
to them in the course of their official duties, but the
whole of the Environmental Assessment Review Procedure
and that of the public hearings is designed to get out
all relevant information. Any civil servant sitting on
a review panel therefore has an immediate conflict of
interest between his or her duty to keep secret, and to
make available that information which is necessary for
the public to have in order to participate in the
hearlng. Futhermore, civil servants may have an un-
conscious bias towards proponent federal departments,
particularly if the civil servants who sit on a review
panel are senior officers of a department which sees
the review merely one taken in an overall negotiation
strategy befgeen their department and the proponent
department.

There is a movement within the federal government
to have the Panel composed of outside government members.
Clearly, an independent Panel is the most preferable so as
to safeguard against potential conflicts as illustrated by
Heather Mitchell,

The Canadian federal government has not given much
priority to environmental issues: "The Cabinet seems to have
concluded that public concern for environmental degradation

16 The federal government

does not match political risks."
does not appear willing to risk the uncertain outcome.of

legislating environmental impact assessment if court action
ensues on environmental projects (i.e., Eastern Arctic 0ff-

shore Drilling or Vancouver International Airport Expansion).
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C. Provincial Government
Environmental Assessment

Environmental impact assessment has also emerged at
the provincial level. "By 1976 each province had some form
of EIA in place. Most_provinces have proceeded under
existing legislation, with new policies and procedures."17
There are two provinces that have general legislative
requirements for the preparation.of environmental impact
assessments, namely, Alberta and Ontario. In Alberta the
legislative authority governing the preparation and sub-
mission of EIA reports is contained in section 8 of the Land
Surface Conservation and Reclamation Act, 1973. The Act
‘authorizes the Minister of Environment to mandate the
preparation.and submission of reports assessing the perceived
environmental impacts of a proposed action. Generally,
...the Act also specified factors to be included inthe
reports, such as impacits on the conservation, management,
and utilization of natural resources; the prevention and
control of pollution; economic factors that relate to
environmental matters; and preservat}gn of natural
resources for their aesthetic value.:

The Act also cites the consideration of alternatives to

the proposed action as beihg part of the EIA report.'

Ontario is the only province to have specific
legislation dealing with environmental impact assessment.

The legislation is incorporated in the 1975 Environmental
Assessment Act, which was proclaimed in force for the public

sector on October 20, 1976. The purpose of the Act is to

make public agencies embody envirornmental considerations
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early in their decision-making process so as to negate harm-
ful envirommental impacts (there will be more discussion on
Ontario's assessment legislation later). Ontario also
passed the Environmental Protection Act in 1972 which is

the main statute with respect to pollution control, and the
Water Resources Act which looks after the control of water
pollution,

A brief review of the other eight provinces that
do not have general legislative requirements for the
preparation of EIAs will highlight what they are doing to
preserve the environment.

In British Columbia there is no one piece of legis-
lation requiring the preparation of an EIA prior to carr&ing
out a major developmént. However, there are four Acts under
the administration of the Minister of the Environment which
provide the statutory basis for requiring environmental
assessments, 'They are

...the Environmental and Land Use Act, which is a
general Act providing broad powers to a Committee of
Cabinet, and three more specific Acts--the Land Act
and Water Act, under which proponents must obtain
permits for the use of Crown land and water resources;
an@ t@e Pollution Contrg% Act, which regulates the
emission of pollutants.

In Saskatchewan there is no legislation dealing
specifically with environmental impact assessment. The
basis of an environmental policy rests with the Department

of the Envirormment Act, which states that:

For the purposes of enhancing and protecting the
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gquality of the environment, the Minister may...require
a government agency, municipality or person to obtain
specified data with respect to the environment within
an area surrounding the location of an undertaking
proposed by an agency, municipality or person and to
file the data with the Minister,

The legislation also requires the holding of public meetings.

In Manitoba, the Clean Environment Act of 1972
provideé the Minister of Environment with "general super-
vision and control over all matters relating to the preser-
vation and improvement of the environment and the prevention
and control of contamination of the environment."” The Act
also instituted a Clean Environment Commission that has
limited scope and which is charged with considering all
proposals which may result in the discharge or emission-of
contaminants into the environment.

Manitoba is also committed to the carrying out of
environmental impact assessments for major developments by
Provincial departments and Crown corporations. An Environ-
mental Assessment and Review Process was established for
this purpose.

In Quebec the statutory aqthorization for requiring
environmental assessment is section 22 of the Environmental
Quality Act. The Minister of Environment is responsible for
the co-ordination, elaboration, and implementation of the
environmental protection policy. While the Act is primarily

pollution control legislation, its general provision provides

the statutory authority for requiring environmental
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assessment. The Act states:

The Director shall, in support of an application
relating to certain classes of industries, projects or
activities determined by regulation of the Lieutenant-
Governor-in-Council, require a study to be made on the
impact that the carrying out of the project will have:
on the enviromment...and may require the applicant to
carry out certain research or experiments which he
indicates respecting the project, the whole in accor-
dance with the terms and conditions prescribed by
regulation of the Lieutenant-Governor-in-Council. He
may, finally, require from the applicant any supplemen-
tary information he considers to be the object of the
application,

In New Brunswick the Health Act and the Clean
Environment Act establish certain requirements that have to
be met by prospective developers. The government also
adopted a policy on environmental assessment procedgres in
October, 1975. The policy directs all major developments
being contemplated by provincial agencies to have an environ-
mental impact assessment carried out before a decision on
implementing the project is made.

In Nova Scotia, both the Water Act and the Environ-
mental Protection Act provide the legislative authority
to do environmental impact studies. There are certain
sectionsof the Environmental Protection Act which empower
the Minister of the Environment to require EIAs prior to a
development project.

In Prince Edward Island, control of air, land, and
water pollution is provided in the Environmental Protection

Act. The Act requires that

.++.8l]l departments and agencies of government [are]
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directed to have Environmental Impact Statements
prepared by the Department [(of Environment] as part
of any Qevelopment proposal§ where there are engéron-
mental issues relating to air, land, and water.

In Newfoundland and Labrador there is no legislation
which specifically requires an environmental assessment
(however, the Province is in the process of drafting an
Environmental Assessment Act and accompanying regulations).
Presently, the Department of Consumer Affairs and Environ-
ment requests the proponents of major resource development
actions to do an environmental assessment, on a voluntary
basis. The province will provide assistance in doing the
environmental assessment.

A general overview of federal and provincial policies.
regarding the environment, and a summary of legislation and
guidelines applicable to environmental impact assessment are
shown on the following pages.

Because Ontario is the only province that has en-
acted an Environmental Assessment Act that defines legal
procedures, duties and rights of applicants and other
proponents, and public access, it will be examined further,
in greater detail.

The Ontario Environmental Assessment Act has been
noted as the most important piece of environmental legisla-

21 Its potential scope could

tion ever enacted in Canada.
almost cover all new devélopment in Ontario. The importance

of the Act was expressed by Dennis Caplice (Director of the
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(v)\ In most provinces environmental assessments apply
only to developments initiated by provincial agencies or
Crown Corporations. In others they apply to all major
developments of a specific type such as power plants, rail-
ways, pipelines, etc., over a certain size.

(vi) The level at which decisions are taken on major pro-
jects varies from province to province. In most cases Cabinet
provides an "umbrella™ decision to determine whether a project
should or should not be developed, followed by detailed land
use and environmental decisions made by appointed officials
under specific legislation. )

(vii) Most provinces/are in the process of estabiishihg
procedures for ensuring the implementation and enforcement
of the findings of environmental impact studies.

Source: Environmental Impact Assessments in Canada, A
Review of Carrens Tegislation snd Practice pre-
pared for the Canadian Council of Resource and

Environment Ministers, Victoria, B.C., February
1977, ppa 8-90 .-
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A General OVERVIEW of Federal-and Prowvincial
Policies Regarding the Environment

(i) A1l Provincial Governments in Canada and the Federal
Government have commenced a program of environmental impact

assessments.

(i1) With the exception of the Environmental Assessment
Act, 1975, of Ontario and section 8 of the Land Surface Con-
servation and Reclamatipn Act, 1975, of Alberta, there is no
legislation in Canada specifically requiring environmental
impacts to be assessed. Thus, with the noted exceptionms,
existing environmental policies are wholly dependent upon
administrative and executive decisions of the Federal and
Provincial Cabinets.

(iii) In many instances, environmental impact assessments
are viewed as part of an overall planning process for the
development of large-scale projects, progressing from over;

view feasibility studies through more detailed design and

assessment to a stage where permits and approvals are required.

In these cases, an integration of engineering and -environmental

data at an early date is encouraged as a means of achievigg
é balance hetween the proposed development and environmental
quality. ) -
(iv) Most provinces are in the process of establishing
guidelines to indicate the procedures to be followed and

types of study needed to satisfy provincial requirements.
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Environmental Approvals Branch):

The Environmental Assessment Act is an important
new decision-making tool designed to see that all
potentially significant effects of proposed under-
takings are identified at a stage when alternative
solutions, including remedial measures and the
alternative of not proceeding, are still available.

«..The Act is intended to bring about a consideration
not just of the possible effects of a project on the
natural environment--the air, land, water, and plant and
animal life--but to consider also the effects on man,
the man-made environment, and on socilety, including
economic factors. That is why the Environmental 20
Assessment Act is more than a pollution control statute.

The Act is being declared in sections with the first

provision applying to the actions of provincial government
agencies, then to bring it to municipal government, and
finally to apply to the private sector. Section 5(3) states
that an environmental assessment shall consist of:

a2, a description of the purpose of the undertaking;

b. a description of and a statement of the rationale
for (i) the undertaking, (ii) the alternative methods of
carrying out the undertaking, and (1ii) the alternatives to
the undertaking;

¢, a description of (i) the environment that will be
affected or might reasonbly be expected to be affected,
directly or indirectly, (ii) the effects that will be caused
or that might reasonablybe expected to be caused to the
environment, and (iii) the actions necessary.or that may be
expected to be necessary to prevent, change, mitigate or-

remedy the effects upon or the effects that might reasonably

be expected upon the environment by the undertaking, the
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alternative methods of carrying out the undertaking and the
alternatives to the undertaking; and

d. an evaluation of the advantages and disadvantages
to the environment of the undertaking, the alternative
methods of carrying‘out the undertaking and alternatives to
the undertaking;

The part of the Act applicable to provincial
departments and agencies became law in October, 1976. With
respect to the municipal governments, a provincial-municipal
study is well behind the original schedule, so it will
probably be some time before the sections of the Act that
apply to municipalities come into effect. The privateA'
sector still remains unaffected by the Act.

The general plan of the Act is shown in the following
flow diagram. First, the government proponent agency must
decide whether or not the Act applies to the proposed action
(unless an exemption order under section 30 or an exempting
regulation under section 41 applies). If the Act applies to
a government agency's proposed development than it must
prepare or procure an environmental impact assessment. When
the EIA is completed it is submitted to the Minister of the
Environment. The Minister of the Envifonment (through his
ministry) co-ordinates a review of the environmental assess-
ment. Then both the assessment and review are put on
public record and the public has a minimum of thirty days

to respond. Anyone who makes a written submission has the
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90

option of requesting (subject to the Minister of the
Environment's approval under s. 12(2)), a hearing by the
Environmental Assessment Board.

The Environmental Assessment Board is composed of
not fewer than five members, who are appointed by the
Ontario Cabinet by the way of orders-in-council for one,
two, or three year terms. Board members may not be employed
in the public service of Ontario, however some are former
civil servants. If a hearing by the Board is required,
then the Board must decide first whether the assessment and
review documents are complete and acceptable, and secondly,
whether the proposed undertaking should proceed,

However, if no one requests a hearing or the
Minister of the Environment decides not to hold one, then
the Minister must decide whether to accept, or to amend the
environmental assessment. If the assessment is accepted,
the public is notified and has fifteen days to request a
hearing before the Environmental Assessment Board:

If no one requests a’hearing or if the Minister
decides not to have a hearing, the Minister, with
Cabinet approval, must decide whether to approve,
approve subject to terms and conditions, or not
approve the proposed undertaking. On the other hand,
if a hearing is held, both the acceptance and approval
decisions are made by the EAB [Environmental Assess-
ment Board] subject to an overriding Ministerial power
(requiring Cabinet approval) to alter the Bggrd's
approval decision within twenty-eight days.

The Ontario legislation does not appear to be

living up %o its intent of promising new opportunities for
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protecting the environment. The Act is devoted to the
"betterment of the people” as a whole or any part of Ontario
by providing for the protection, conservation and wise
management of the environment in Ontario. The Minister who
introduced the Act called it "one of the most important
pieces of legislation ever introduced in Ontario." However,
everything does not appear to be turning out as first

planned, As an editor in the Toronto Globe and Mail

observed:

And this month, as we celebrate the third anniversary
of the passage of the Envirommental Assessment Act, there
is no alternative to the conclusion that the Act has
withered on the vine, been subverted from the outsgg,
is a sham, a subterfuge, a bust. All show, no go.”

There have been so many actions allowed to bypass

the Act that it has become known as the Environmental
Exemption Act in Ontario. There have been hundreds of
projects exempted from an EIA, with no public hearings.
A prime example of a large-scale project which has escaped
an EIA is the huge Darlington nuclear power plant (which is
forecasted to cost $3.5 billion).
These are precisely the actions which carry the greatest
environmental risk. They also have long lead times and
tend to be committed well before they become public
knowledge. And they are the most politically hazardous,

dealing with long-term futures, basic human needs, 56
fundamental conflicts, and issues of who gets what.

D. Municipal Government
- Environmental Assessment

Environmental degradation poses a severe problem
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not only to the federal and provincial governments, but
the municipal governments as well. Many environmental
related decisions are felt at the local level of government:
..s.the effective participationof local urban government
is crucial but its role is weak, under-utilized and
poorly understood. Without both a concern for and a
capacity to incorporate environmental goals _at the
local and regional levels within [provinces], a major
portion of public policy and its influence on urban
decisions will be void of purposeful, syste§§tic and
explicit concern for environmental quality.
Many municipalities are confronted with increasingly
complex problems ranging from protecting the environment
to providing an adequate infrastructure. "The solutions
require both value choices on matters such as population
growth and expansion and more practical decisions regarding
budget, locations and technologies to be used in any given
project."28 Public officials must resolve the conflicts
between economic feasibility and community objectives., The

public has been demanding that more concern be given to the

"quality of 1life" and the "humanizing" of urban environments.

The application of EIA has been espoused as a way
of mitigating many of the foregoing problems facing Canadian
municipal governments. Sharon Farn cites that an environ-
mental assessment approach can assist in:29

(1) examining alternatives which could rarely have been
predicted at the time the official plans were formulated;

(2) ensuring that a broad range of biological, physical,

social, economic and community factors is considered;
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(3) establishing a framework for making tradeoffs among

environmental, community and economic goals;
| (4) enalyzing widespread and secondary or indirect
environmental effects;

(5) evaluating the effects of a project and establishing
procedures for minimizing impact;

(6) developing a clearly defined, flexible process which
can be responsive .to public input and the need for public
information programs;

(7) laying the groundwork for environmental data and
evaluation systems; and:

(8) integrating local municipal planning with provinical
environmental policies and management programs, |

Environmental assessment at the municipal level in

Canada is emerging as a result of municipal initiative:

Of the four ways in which U.S. municipalities became
involved in EIA--federal and state assessments that
involve local government consultation, federal and state
cost-sharing programs requiring EIA as a condition of
assessment, state legislation mandating local EIA, and
munigipal initiapive-—oply the last category.progsrly
applies to Canadian municipalities at this time.

Only a few municipalities--such as the Regiocnal munici-
palities of Waterloo, Peel, Durham and Halton in Ontario,
Area municipalities such as the City of Mississauga, Town
of Caledon, and the Town of Oakville in Ontario,jand the
'City of Winnipeg in Manitoba--have so far integrated EIA
into their planning process.

To illustrate what these municipalities have done
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with environmental assessment, a2 brief review of the efforts
of the Regional Municipality of Waterloo and the Town of
‘Oakville will be presented, .

The Regional Municipality of Waterloo is a two-
tier municipality under Ontario's regional municipality
system and came into being in 1973. There are seven area
municipalities that comprise the Regional Municipality of
Waterloo. These seven area municipalities are required to
prepare an O0fficial Plan which states specific responsi-
bilities for the provision of public services that are
deemed to be more effectively provided at the regional
level. _

In November, 1975, the Council of the Regional
Municipality of Waterloo adopted an O0fficial Policies Plan.
The content of the Plan demonstrated innovation in two
particular respects:

explicit policies to protect Environmentally Sensitive
Policy Areas; and the use of environmental impact
studies, among others, in connection with these

areas. In both respects, the Regional Municipality
set itself apart from other municipalities in Ontario;
at the time only one othgr'municipality BT a draft
plan, was attempting a similar approach.

Environmmentally Sensitive Policy Areas include such
land areas as river bottoms, woodlands, bogs and marshes,
Also included are sixty-nine remnant natural areas, totalling
about 19,450 acres or about six percent of the Region, as

designated in the O0fficial Policy Plan.

The environmental impact studies are required for
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developments in designated environmentally sensitive areas
when
,.sproposals to change the legal use of land and
buildings through admendments to official Plans and
zoning by-laws or add new buildings or structures
through land severances, subdivision applications or
variances or when a new trunk, primary or regional
road or utility is proposed, or other Senior Govern-
ments and their agencies' publigzworks may cause an
adverse environmental impact...
The environmental impact studies are examined by
the Environmental and Ecological Advisory Committee which
makes a recommendation to the Regional Committee of Planning
and Development in regard to the study. A public meeting may
be held by the Planning and Development Committee before
sending a recommendation to the Regional Council for action.
In March, 1976, the Town of Oakville, Ontario,
started to draft an Environmental Plan to allow the muni-
cipality to develop the capabilities for environmental
problem-solving. “The initial thrust of the Environmental
Plan is to integrate envirommental assessment techniques
into the existing planning process."33 It was recbgnized
that environmental assessment would provide the muni-
cipality with a more sophisticated approach to planning.
"The emphasis of the Environmental Plan is on a
workable strategy or process to resolve unforeseen environ-
mental problems in the municipality; it is a distinct area
1" 34

of interest in the overall corporate management of the town.

The main reason for the environmental plan is to incorporate
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enviroﬁmental sensitivity into the décision-making pProcess.
It is perceived as a way of preserving the natural environ-
ment from the perspective both of energy and materials
consumed and of wastes produced.

To achieve these goals the following activities
were pursued:35

(1) The development of an environmental data base and
inventory from which land capability can be identified. This
will permit the town to have a description of the.existing
"environment" of Oakville,

(2) The development of a municipal environment review
process which will bring environmental assessment into the
town's planning, decision-making, and corporate management
processes; and

(3) The formulation of innovative poliéies for energy,
vegetation, wildlife, stormwater management, growth, density,
and environmentally sensitive areas to be included in
future official plan reviews or amendments as desired.

The Oakville approach is creative in that it is
trying to bridge the gap between environmental assessment,
the development of housing, and planning in Ontario. |
Qakville's environmental plan process "is a good indication
that environmental assessment has the potential fto become
the most comprehensive planning and management tool available

to the local government."36




97

E. Conclusion

Most provincial governments and the federal govern-
ment have chosen internal administrative procedures, while
Ontario followed the United States' NEPA approach with the
Environmental Assessment Act. Through municipal initiative
a few municipalities have incorporated environmental impacf
assessment into their planning process,

There appears little doubt that EIA has arrived on
the Canadian scene, but its record is blemished. However,
the majority of Canadian governments appear reluctant to
opt for separate environmental assessment legislation. Most
governments have preferred to introduce it under existing
Acts and administer it by administrative arrangement. The
Caﬁadian approach 1is considerably less accessible to the
public because the judicial system is not an integral com-
ponent as it is in the United States. The Canadian judicial
system has not helped to shape the environment impact
assessment as the United States' judicial system did with
NEPA. The main reason for this is that in most cases
judicial review is expressly excluded from interfering with
the environmental assessment prgcess (as illustrated by
section 19(19) of the Ontario Environment Assessment Act).
Also the very lack of enshrinement in law in Canada (and
the enormously discretionary role of public officials and

representatives) severely curtails the role of the courts.




8.

9.
10,
11.
12,
13.
14,
15.

16.

NOTES TO CHAPTER 4

Lennart Lundquist, Environmental Policies in Canada,
Sweden, and the United States: A Comparative Overview,
Sage Publications, 1974, p. 13.

Ibid., p. 23.

Paul Emond, Environmental Assessment Law in Canada,
Edmond-Montgomery Limited, 1978, p. 4.

Reg Lang, "Environmental Impact Assessment: Reform or
Rhetoric," in Ecology versus Politics in Canada,
Bill Leiss (ed.), University of Toronto, 1979, p. 241,

Revised Guide to the Federal Environment Assessment
and Review Process, Government of Canada, May 1979,
p. 1. ‘

Environment Canada, Ontario Region, Environmental
Assessment in Ontarion: The EARP Process, Toronto,

A, R. Lucas and S. K. McCallum, "Looking at Environ-
mental Impact Assessment," in Environmental Management
and Public Participation, P. S. Elder (ed.), Canadian
Envirormental Law Association, Toronto, 1975.

Revised Guide, op. cit., p. 1.

Ibid., p. 2.

Ibid., p. 3.

Tbid.

Ibid., p. 4.

Emond, op. c¢it., p. 227.

Ibid., p. 229.

H. Mitchell, "The Incredible EARP," an unpublished
report prepared for the Deaprtment of Fisheries and

the Environment, July 22, 1976, p. 8.

Lang, op. cit., p. 245,

98



17+
18.

19.
20,
21,

22,

23.
2L,
25.

26.
27 .

28,

31.

32.

99

Toid., p. 240.

Environment Impact Assessment in Canada:; A Review of
Current Legislation and Practice, prepared for the
Canadian Council of Resources and Environment Ministers,
Victoria, B.C., 1977, p. 18.

Ibid., p. 15.
Ibid., p. 30.

See David Estrin and John Swaigen, Environment on Trial:

A Handbook of Ontario Environmental Law, Canadian
Environmental Law Research Foundation, Toronto, 1978,

D, Caplice, "Ontario's Environmental Assessment Act:
What It Is and How It's Going to Work," a paper
presented to the Professional Engineering Association,
June 1976, p. 1.

Emond, op. cit,, p. 133.
Ibid., p. 34.

"Hollow as a Promise," Toronto Globe and Mail, July
12, 1978.

Lang, op. cit., p. 247,

Edward J. Kaiser et al., Promoting Environmental
Quality Through Urban Planning and Controls, Washington:
U.S. Environmental Protectlon Agency, 1974, p. 31.

Sharon L. Earn, "Environmental Assessment and Municipal
Planning: Problems and Prospects," Plan Canada, March

1977, p. 42,
Ibid., pp. 42-43.

Lang, op. cit., p. 241,

Audrey Armour and John Walker, "Canadian Municipal
Environmental Impact Assessment: Three Case Studies,"
Plan Canada, March 1977, p. 34. For more information
on environmental planning approaches in Ontario
municipalities, see Reg Lang and Audrey Armour,
"Municipal Planning and the Natural Environment," a
report to the Ontario Planning Act Review Committee.

Regional Municipality of Waterloc, The Official



33.
34
35.
36.

Policies Plan, approved by the Minister of Housing,
December 1, 1976.

Armour and Walker, op. cit., p. 35.
Ibid., p. 36.
Ibid.

Ibid., p. 37.

100



CHAPTER 5

ENVIRONMENTAL IMPACT REVIEW
AND THE CITY OF WINNIPEG

A, Introduction

The City of Winnipeg was the first municipality in
Canada to have formal requirements for environmental impact
assessment on public projects. First, the chronological
highlights of the assessment process will be documented, from
the initial wording of Section 653 in the 1972 to 1977
amendments. Second, the assessment process guidelines will
be analyzed. Third, a review of the assessment process
from its iﬂitial beginning to 1977 will be presentéd. (The
assessment process did not really materialize until January
of 1974 when the Executive Policy Committee of the City of
Winnipeg council realized that they had a legal requirement
to perform certain duties.) Fourth, a review of how the
Manitoban courts reacted to the assessment process will.be
presented. Finally, what went wrong with the assessﬁent
process will be analyzed.(there were many factors that
played an integral part in the aemise of the assessment

process in the City of Winnipeg and they will be analyzed).

101
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B, Chronological Highlights
of Winnipeg's Environmental
Impact Review Process

Significant highlights of Winnipeg's Environmental
Impact Review process will now be presented. They will be
explained in greater detail in the other sections of the

chapter.

January 1, 1972 - The City of Winnipeg Act came into
full force, which included Section 653. Section 653(1) of
the City of Winnipeg Act states:

In addition to the duties and powers delegated to the

- Executive Policy Committee by this Act or by council,
the Committee shall review every proposal for the under-
taking by the city of a public work which may signifi-
cantly affect the quality of the human environment and
shall report to the council before such work is recom-
mended to council on,
a) the environmental impact of the proposed work;
b) any adverse environmental effects which cannnot be

avoided should the work be undertaken; and

¢) alternatives to the proposed action.
653(2) Prior to a time in 1973 fixed by council and
thereafter annually, the executive policy committee shall
present a written report to the council concerning the
work of the committee under subsection (1) to the end of
the preceding December,

February, 1973 - The City of Winnipeg Council passes
the Capital Budget without a report from the Executive Policy

Committee on whether any proposed public works may signifi-

cantly affect the quality of the human environment.

August, 1973 - The City of Winnipeg administration
official warns of the need for environmental impact study

guidelines.
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August 30, 1973 - An environment impact study for

the Sherbrook-McGregor Overpass is completed.

January 29, 1974 - The executive Policy Committee
directed the Board of Commissidners to prepare environmental
impact studies on four proposed public works: the Fort
Garry-St. Vital Bridge; Grant Avénue Extension; Silver

Avenue Corridor; and the Underground Pedestrian Concourse

at Portage and Main.

January 31, 1974 - The four environmental impact
studies that were directed by the Executive Policy Committee

for the Board of Commissioners to perpare are completed in
two days, |

February 14, 1974 - The executive Policy Committee
passed the motion:

ggiz tﬁiéii?rd o£ Commissioners be instructed to pre-
andvris e nes for the timing, content, methodology
ources relative to the preparation of future

Environmental Impact Revi i i
o . Reviews required under Sectlon
653 of the City of Winnipeg Act?

April, 1974 - An environmental impact study for the

proposed Osborne Street Bridge Replacement Project is

owm cted,

Ma ! 3 ] s
Y 2, 1974 - Winnipeg Tribune reports that Pollution

e (an 1 4+ .
environmental group) is going to take the City of

ipeg to .
g court because no environmental impact study was
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prepared on the Proposed Public Parking Structure at Portage

and Main.

May 15, 1974 - Brian Corrin, a solicitor for the law
department, City of Winnipeg, submits his report to the
Board of Commissioners titled, "General Reflections on the
Legal Requirements of Section 653 of the City of Winnipeg
Act."

May 30, 1974 - The Commissioner of Environment,
D. H. Henderson released the environment impact study
guidelines, titled, "Guidelines for the Preparation of
Environmental Impact Reviews Under Section 653 of the Qity

of Winnipeg Act."

June 6, 1974 - The court case involving the
Proposed Parking Structure at Portége and Main is settled
out of court. The Executive Policy Committee instructed the
city planning department'to prepare an environmental impact

review so Pollution Probe dropped its charges.

‘June 1974 - The first court case involving the
Section 653 of the City of Winnipeg Act goes before the

courts, The case is Stein v. The City of Winnipeg.

August, 1974 - The environmental impact review for the
Proposed Public Parking Structure at Portage and Main is

completed.
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September, 1974 - Section 653(3) and (4) were added
to Section 653 stating:

653(3) In this section "public work" does not include

the maintenence of streests, parks, boulevards, water
systems, sewer systems, electrical utilities or buildings
or appurtenances thereto owned by the city.

653(L4) Where, after January 1, 1972, a public work has
been undertaken following the approval of a proposal
therefor by The Clean Environment Act, subsection (1)

is deemed to be satisfied for all purposes.

October 16, 1974 - The "Guidelines for the Preparation
of Environmental Impact Reviews Under Section 653 of the City

of Winnipeg Act" are adopted by the City of Winnipeg Council.

December 19, 1974 - The first public hearing to

discuss an envirommental impact review was held. The environ-.

mental impact review that was discussed was the "Proposed

Public Parking Structure at Portage and Main."

February, 1975 - An "Appendum" [sic] was added to
the original environmental impact review for the "Proposed

Public Parking Structure at Portage and Main."

February 19, 1975 - The Executive Policy Committee
in its report to the City of Winnipeg recommended:

...that the official delegation of the City approach

the Provincial Government requesting that this section
of the Act [Section 653] be repealed in its entirety

and that the Provincial Government, in conjunction with
the City review all implications of EIRs with the view

to establishing in the future a more adequate legislative
framework for the protection of the urban environment.

February 20, 1975 - The Winnipeg Free Press reporis
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that the recommendations by the Executive Policy Committee
were withdrawn and instead a motion is called for a review
by the Provincial Government on Section 653. The Winnipeg

Free Press also reported that a number of delegations made

representations praising Section 653.

June 30, 1975 - A second court case, Miller v,
The City of Winnipeg, goes before the courts regarding

Section 653.

July 9, 1976 - a third (and final) court case,
Easton v. The Executive Policy Committee and the City of

Winnipeg, goes before the courts.

October, 1976 - The Committee of Review (Taraska
Report) on The City of Winnipeg Act recommended that
Section 653,

...would more appropriately be located in the Greater
Winnipeg Development Plan than in the City of Winnipeg
Act

...we recommend that the Development Plan be amended
to include a section requiring the preparation and
submission of reports evaluating the anticipated effects
of development proposals, . The section should name the
various types of effects which must be considered in
these reports. These types-of effects should not be
limited to physical and financial considerations but
should also include the social implications. The
reports should be prepared for all development pro-
posals, public or private, which fall within the '
jurisdiction of the Greater Winnipeg Development

Plan.

October, 1976 - The envirommental impact review for

the proposed District #6 Works and Operations Building and
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Police Building is completed,

March, 1977 - An environmental review is pre-
pared on the proposed Public Works and Operations Building

at Wilkes and Waverly.

March, 1977 - An environment impact review is
prepared on the proposed Works and Operations Facility for

District #3.

June, 1977 - The Provinical Government passed Bill
62 amending Various sections of the City of Winnipeg Act,
which included Section 653. Section 653 was repealed and
replaced with the following:

653(1) The council may require a report on the en-
vironmental impact of a proposed public work.
653(2) Where the council requires a report on the
environmental impact of a proposed public work,
(a) it shall be the sole determining authority
of the adequacy of the report or any part of
1t; and
{(b) It may establish such procedures as it may deem
necessary.
[ emphasis added]

August 23, 1977 - The City of Winnipeg staff wrote
a report to the Board of Commissioners recommending the

environmental impact review process be continued.

December 14, 1977 - The Board of Commissioners
rejected the staff recommendations of August 23, 1977.
Since then no more environmental impact reviews have been

prepared by the City of Winnipeg officials.
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C. Environmental Impact
Review Guidelines

The original 1971 wording of Section 653(1) of the
City of Winnipeg Act provides the mandate for environmental
impact studies, but it does not specify what an environmental
study should incorporate. FEarly practitioners who had to
fulfill the requirements of Section 653 were faced with the
perplexing questions such as what are the full content
requirements, or standards or procedures are to be applied.
To mitigate this problem, the requirements were clarified to
some extent by guidelines.

On February 14, 1974, the Executive Policy Committee
(EPC) instructed the Board of Commissioners to prepare
guidelines for timing, content, methodology and resources
relative to the preparation of future environmental impact
reviews (EIR) required under Section 653 of the City of
Winnipeg Act. The guidelines were written by City of Winnipeg
officials (mainly from the Department of Environmental
Planning) and approved by the Board of Commissioners. On
May 30, 1974, the Commissioner of Environment, D. H.
lenderson, released the guidelines, titled "Guidelines for
the Preparation of Environmental Impact Reviews Under Section
653 of the City of Winnipeg Act" (hereafter referred to
as Guidelines).

The City of Winnipeg (hereafter referred to as the

City) officials Who wrote the Guidelines had to address the
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questions of what an adequate review involved; when should
an EIR be undertaken; and when should the public be in-
volved in the process. The City officials looked to the
United States' experience with environmental impact
statements, but found most of the information was addressed
towards resource-oriented projects (i.e., nuclear power
plants) rather than more urban-oriented projects such as
an office building. The City officials had to be innovative
and try to write guidelines that could be used in an urﬁan
context.

When the Guidelines were finally prepared the City
officials had divided them into three sections:
the timing of stages in a recommended Review Process.
the allocation of resources necessary to prepare con-
sistently adequate Reviews.

3. recommended Guidelines for the methodologg and con-
tent of all Environmental Impact Reviews.

- »

DN -+

The three stages of the guidelines will now be
discussed.
(i) Review Process
The Guidelines set out a seven-stage review process
(see Diagram 3). The review process only covers City
proposed public works. A "public work" 1s defined as:
(a) a concept Cnly becomes a formal proposal when it
is included in the Current Budget Estimate;
(b) "undertaking" includes the committment of monies

to any phase of implementation of a pgblic work
such as a design or land acquisition.
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Stage one

The first stage of the review process is the iden-
tification of all proposals for the undertaking as a public
action, for submission to EPC. With every proposed public
work by the City having to be submitted to EPC for a
ruling on its environmental significance, the authors of the
Guidelines saw a need for an inter-deparimental Review
Committee to identify whether proposals from various civic
departments should be reviewed by EPC,

The Review Committee was composed of a member of
the Law Department; Director of Operations, Department of
Works and Operations; the Chiéf Plannner, Environmental
Planning Division; and the Assistant Director of Public
Welfare, Welfare Department. The rationale behind the
composifion of the Review Committee was to have a member
from the Law Department and Welfare Department whose
departments do not undertake public works projects so they
should not be biased for or against any proposed under-
takings (also the law department member could'act as a
consultant if any City litigation arose and the member
from the Welfare department couid ensure that the social
component of the environment is considered). A member of
the Department of Works and Operations was included because
a great majority of public works proposals are generated
by this department. The member from the Department of

Environmental Planning was chosen because a substantial
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portion of any potential envirommental effects would occur
in areas currently under the Department's responsibility.
The Review Committee was under the aegis of the
Board of Commissioners (who forward the Review Committee's
recommendations to EPC). The criteria used by the Review
Committee in making its recommendations on the potential
environmental effects of proposed public works are:

1. A proposal should be recommended as significant if
it is likely to produce any major deleterious change
in the existing human environment.

2. A proposal should be recommended as significant if
it is likely to produce both major positive and major
negative changes in the existing envirornment but the
balance of such change appears to be positive, or
is not readily evident.

3. A proposal should be recommended as 31gn1flcant 1f
it is likely to be controversial.

L, A proposal, or group of proposals, should be recom-
mended as significant if the overall or cumulative
effects of the proposal or proposals, in conJunctlon
with existing works, or with each other, is likely
to produce any major deletegious change in the
existing human environment.

Stage one is completed when the Review Committee
forwards its recommendations to the Board of Commissioners

who then forward them to EPC.

Stage two

In stage two the EPC makes the decision (based on the
Review Committee's recommendations) as to which proposed
public works have in their opinion potential for signi-
ficant environmental effects. It then issues directives
for EIRs to be prepared for those projects. Public noti-

fication of the de0181on is given at this stage of the
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process so that citizens can make representations to EPC

regarding 1ts decision on whether an EIR should be prepared

for the various proposed public works.

Stage three

In the third stage of the review .process the actual

EIR is prepared by a Task Force (more about the Task Force

in the Resources section). The EIR is to contain:

(a)
{®)

(c)

project description;

-an environmental inventory which includes physical, -

social, demographic, economic, and cultural compo-
nents.

the relationship of proposed public work to

existing policies and programs affecting the project
environment;

alternatives to the proposed action;

potential impacts of the proposed work on the - _
quality of the human environment including beneficial
and deleterious, direct and indirect, individual and
cumulative, quantitative and qualitative, temporary
and permanent, avoidable and unavoidable effects;
limitations of future options;

concrete indication that substantial submissions L
in response to the draft form have been considered.

Stage four

In stage four the EIR is submitted to the Review

Committee for examination of its adequacy. According to

the Guidelines:

+o.1t is hoped that the communication between the Review
Committee and the Task Force preparing the actual Review
would obviate the need to redraft a report but cases

may arise in which legislative requirements have not
been fulfilled. The Review Committee would ensure,

at this stage, that completed reports submitted to the
Board of Commissioners and the EPC were.indeed,
suffici%nt to permit a proposal if this be the decision
of EPC. : '
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Stage five

In stage five the EIR and the Review Committees
recommendations of its adequacy are presented to EPC., EPC
discusses both the report and recommendations and then
decides whether the proposed public work should be included
in the Current Capital Estimates.

Again, the public must be notified in order that any
citizen can make a representation to EPC or Council with
respect to the EIR or EPC's recommendations. By notifying
the public it is hoped that any meaningful public reaction
is brought forth now in the review process, instead of later

6

on in the council chambers or even in the couris.

Stage six

In stage six City Council approves or disapproves
the prdposed public work based upon the recommendations from

EPC regarding the potential environmental impact.

.Stage seven

In stage seven an on-going review is carried out
through the final design stages of the project in order to
provide for all possible mitigation of harmful effects.
The review process ends with the completion of the public

work,

(ii) Resources

The Resources section of the Guidelines are devoted
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to the requirements and composition of the Task Force. The
Task Forces' should satisfy the following requirements;

(1) It must be so constituted that it does not
jeopardize confidentiality in those cases where
this is essential to the expeditious evolution of
the proposal. :

(2) It must both be, and appear to be, unbiased and
objective.

(3) It should be able to develop consistency with
respect to methodologles employed and impacts
evaluated.

(4) It should compromise, or have at its disposal,
the necessary expertise in all appropriate fields,

(5) It should be so constituted that it facilitates
the establishment of environmental objectives as
an integral part of the conceytual stage of
development of a public work.

The Task Forces' were established within the City's
own administration so as to meet the requirement of confi-
dentiality.. The Task Force members for the various EIRs
were chosen because they were judged to have the relevant
expertise needed to examine the issue under review, However,
when the needed expertise was not internally available, the
provision was made to employ the appropriate consultants.,

To guarantee consistency in approach and method
and to use the experience gained from doing previous EIRs,
a permanent Core Committee was established around which each
Task Force was composed.

The Core Committee "would co-ordinate the inputs
from the various Task Force members and initiate further
research which may be required as a response to these
inputs."8 The Core Committee also helped to complete the

actual EIR.
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The Core Committee was drawn from the staff of the
Department of Environmental Planning. The staff members
of the Core Committee were four incumbents in the positions
of Urban Development and Special Projects Officer, Head
of Research, District Plén Co-ordinator, and Central
Development Plan Co-ordinator. "These positions afford
both the required general overview and the interdepart-
mental contacts, at the operational level, necessary to the
expeditious establishment of a Task Force possessed of the
requisite expertise."9

In order to consolidate experience and ensure con-
sistency in approach the Head of Resgarch from the_Department
of Environmental Planning was directed to maintain and~.

update a library of materials on environmental impact

review,

(iii) Methodology and Content

The Guidelines were drafted so as to be "sufficiently
comprehensive to ensure adequate consideration of the
various components of the human environment, yet at the
same time, sufficiently general and flexible to apply to
any proposal for a public work."10 A general set of guide-
lines were drafted that were not directed towards each
particular class of public works, but were intended to
apply to all EIRs concerning any type of public work.

The Guidelines were intended to ensure that the
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City fulfills its legal requirements under Section 653 of

the City of Winnipeg Act and to give some direction to the

various

bodies involved in the Review Process (i.e., the

Review Committee).

of EIRs:

1.

There are ten guidelines for the actual preparation
11

Intelligibility

The Environmental Impact Review Shall Be Prepared
In Such A Way That It May Be Fully Understood By
The Layman.

Assumptions

The Environmental Impact Review Shall Explicity
State Any Major Qualitative Or Quantitative

.Assumptions Central To The Justification And

L

Assessment Of The Proposed Public Work.

Precision

The Environmental Impact Review Shall, Wherever
Appropriate, Substantiate Conclusory Statements

By Reference To Any Underlying Reports, Studies,

Or Other Information Used In Their Preparation.
Project Description _

The Environmental Impact Review Shall Contain A
Complete Description Of The Proposed Act, Including
Its Purposes, Location, Extent, Scope, Staging And
Methods And Materials To Be Used In Its Construction
Or Alteration.

Environmental Inventory

The Environmental Impact Review Shall Contain A
Comprehensive Description Of The Project Environ-
ment As It Currently Exists, Including Physical
(Built and Non-Built), Social And Demographic,
Fconomic, And Cultural Components.

Existing Public Policy

The Environmental Impact Review Shall Make Explicit
The Relationship Of The Propocsed Public Work To
Existing Public Policies And Programs Affecting

The Project Environment.

Al ternatives

The Environmental Impact Review Shall Include An
Evaluation Of Alternatives To the Proposed Action
Including Both Conceptual And Design Alternatives.
Impacts

The Environmental Impact Review Shall Include A
Discussion Of the Potential Effects Of The Proposed
Public Work On the Quality Of The Human Invironment
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Including Beneficial And Cumulative, Qualitative
And Quantitative, Temporary And Permanent,
Avoidable And Unavoidable Effects.
9. Limitations 0f Future Options
The Environmental Impact Review Shall Make Explicit
Any Irreversible Or Irretrievable Commitment OFf
Resources, Or Irrevocable Public Policy Commitment,
Entailed In The Implementation Of The Proposed
Public Work.
10. Responsibilities
The Final Environmental Impact Review Shall Contain
Some Concrete Indication That Substantive Submissions
In Response To The Draft Form Have Been Considered.
The Guidelines prepared by the City officials were
comprehensive and up-to-date. According to the Commissioner
of Environment, D. Henderson, they were the best prepared
in Canada and officials from other cities have asked for
them. It is regretable that these well researched, compre-
hensive guidelines are no longer giving direction to City

officials regarding the methodology and content of EIRs.

D. Legal Implications of EIR

Accompanying the EIR Guidelines, was Appendix B,
pertaining to the legal reqﬁirements of Section 653 of the
City of Winnipeg Act, written by Brian Corrin.12 By com-
paring the United States legislation (which had been
judicially tested) to the Winnipeg legislation, Mr. Corrin
tried to predict how the Manitoba courts would react to
Section 653. The United States NEPA is much more compre-
hensive than the City legislation, but this did not rule
out the possibility of the United States judicial experience

being followed by the Manitoba courts.
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" In examining when the courts may actually review
the actions of the public authority, Mr. Corrin states:
In the present instance, the City 1s given great
latitude in the exercise of its duty. The City's
Executive Policy Committee is given a statufory dis-
cretion and is not bound or otherwise inhibited in the
exercise thereof. Rather, it would appear that the
mere exercise of this committee's discretion in de-
ciding whether a matter may or may not significantly
affect the quality of the human environment suffices 3
to place a matter beyond the scope of judicial review,
The second question reviewed, is whether the
courts can review the qualitative adequacy of an EIR.
Mr. Corrin believed that the courts could exercise their
powers of review if a report to Council with respect to
subsections (a), (b), and (c) of Section 653(1) were not
made, but the situation of qualitative aspects of the EIR
was not quite so clear. After reviewing United States
case law, Mr. Corrin felt that "the leading U.S. cases on
compliance are not...germane to our discussion as the
language of NEPA is much more comprehensive than that of
Section 653...." Because of this, Mr. Corrin believed that
the Manitoba courts would not likely be inclined to probe
the contents of the EIR's as their United States' counter-
parts did.

Mr. Corrin as well reviewed subsection (c) of
Section 653(1) on the "alternatives to the proposed action.”
He discussed how the United States courts have ruled that

the range of alternatives that must be discussed has to

be fairly wide (including the alternative of "Do-Nothing
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Approach"). However, he did not speculate on how the Mani-
toba courts may react.

Mr, Corrin also reviewed Subsection 653(1)(b) that
makes it mandatory that the EIR note any adverse environ-
mental effects which cannot be avoided should the work be
undertaken; and Subsection 653(1)(a) which requires that
the environmental impact of the proposed work be noted.
With respect to Subsection 653(1)(b) it was cited that the
Manitoba courts could judicially review an EIR if EPC had
failed to do an exhaustive report on any adverse effects
which cannot be avoided. With regard to Subsection 653(1)(a),
Mr. Corrin reviewed United States case law, but did not
state how the Manitoba courts may react to this subsection.

In concluding, Mr, Corrin states:

«+..it is noted that the simple rationale behind

the requirement of an environmental impact statement
(or review) is that is should provide for a heightened
awareness of environmental consequences within a
decision-making process. In so doing, it is hoped
that minimum it will contain such information as will
necessarily alert the public as well as Council
representatives to-all possible e?gironmental con-
sequences of the proposed action.

With envirommental law having little judicial
precedent to guide environmental impact assessment practice,
Winnipeg served as a testing ground.

Judicial review and decisions in the conflicts and
controversies of Section 653(1) not only serve to
reveal the main strengths and weaknesses of the re-
quirement and Winnipeg's approach, but also...the

development of needed standards and measures of fgfec-
tiveness for municipal impact review procedures.
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There were three court cases brought about by
private citizen litigation against the City regarding Section
653. The cases were Stein v. City of Winnipeg;l7 Miller

18

et al., v. City of Winnipeg; and Easton et al. v.

Executive Policy Committee of the City of Winnipeg and the
City of Winnipeg.>?
In the Stein case, Mrs. Stein charged that the EPC
did not review the proposal for spraying methoxychlor (a
chemical which kills tree leaf-eating insects) nor did it
report to the City pursuant to Section 653 of the City of
Winnipeg Act. |
The judicial decision was significant in two regards.
First, the fact that the courts allowed Mrs., Stein the
legal standing to bring a class action for statutory non-
compliance.20 In making the decision, the judge stated:
Section 653 must be read in the context of the
whole Act. One of the important aspects of the legis-
lation is an expressed intention to involve citizen
participation in municipal government, eg. Sections
23 and 24 on citizen committees, Sections 609 et seq.
on zoning. Section 653 has created an obligation to
review the environmental impact of any proposal for
a public work which may significantly affect the
quality of the human environment. If that Section is
not to be considered as a mere pious declaration,
there must be inferred a correlative right, on the
part of a resident, in a proper case, to have a quest'@n
arising out of the Sections adjudicated by the court.
The second significant decision was that Section
653 created an obligation to review any proposal for a
public project which may significantly affect the quality

of the human environment. As Chief Justice Freedman of
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the Manitoba Court of Appeal stated:

Tt seems to me that the spraying program was and 1is
a "proposal for the undertaking by the City of a public
work which may significantly affect the quality of the
human environment"...moreover there is enough evidence
before the court to indicate that methoxychlor spraying
may significantly affect the quality of the human envi-
ronment. Here it is worth noting that Section 653(1)
comes into play even if a proposal may have the effect
in question. It is not incumbent on a plaintiff to
show that the proposal will have the effect.

At the root of this case is the requirement of
Section 653(1)., It's object is to ensure, as far as
possible, that no project which may impair or endanger
the human environment is undertaken by the city without
a prior environmental impact review. That obligation
is fundamental; but in the present case, it appears
to have been entirely ignored or overlooked. Without
the requisite environmental impact review, t%ﬁ
spraying project stands unauthorized in law.

The methoxychlor spraying was allowed because in
comparison to the possible adverse affects on Mrs, étein'
(and others), if there was spraying, against the affect on
the general enviromnment (i.e., dyilng trees if there were no
spraying).

The Stein case provided a strong beginning for the
7IR requirement. This initial optimism did not last too
long as a result of the court decisions in the folloWing
two cases.

The court case involviné Miller et al., v. City of
Winnipeg occured as a result of a capital expenditure
resolution for the reconstruction and realignment of
Wellington Crescent. On February 20, 1975, EPC decided

that a portion of the capital resolution dealing with the

realignment of Wellington Crescent could have negative
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environmental effects (i.e., noise pollution) and ordered
that an EIR be prepared. Then, on March 5, 1975, EPC
reversed 1ts decision on the EIR., That evening, City
Council passed a resolution approving the capital estimates
in total which included the reconstruction and realignment
of Wellington Crescent.

Miller et al. argued that once EPC had passed a
resolution requiring an EIR be undertaken, then no further
action could be taken until the EIR was completed.

The judge ruled that:

«s.1t was found that Section 653 does not impose any
limitations on the legislative power of the Council
of the City of Winnipeg, but merely imposes on the
Executive Policy Committee a duty that it cannot
recommend the construction of the public work without
first recommendingzghe impact on the quality of the
human environment.

Paul Emond criticizes this decision in stating:

By interpreting the section to mean the City

Council may proceed on environmentally sensitive pro-
jects prior to receiving the EPC report, the Court...
betrays its lack of understanding of the assessment
process. According to Mr. Justice Solomon's inter-
pretation of the Section, the City may completely
circumvent the process by proceeding before they

receive any recommendation from the EPC, or by simply ol
ignoring a recommendation that they find unacceptable.

The issue of the duties of EPC regarding the EIR
process and the implications of non-compliance to Section
653 surfaced again in the Laston case.

In the Easton et al. v. EPC of the City of Winnipeg
and the City of Winnipeg, again, the contentious issue was

whether the EPC had performed its statutory duty under Section
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,653. The court case involved the construction of a bridge
across the Seine River. Easton et al. argued that EPC
did not perform its statutory duty by not holding a public
hearing or preparing an EIR on the matter,

In making his ruling, Justice Hall cited several
pertinent weaknesses in Section 653:

Section 653(1) makes no provision to preclude,
1limit, or provide for judicial review. No standard
is laid down for determining what proposals require
an environmental impact review and report. No
procedure. for enforcement of the section is provided.
The CGuidelines...which suggest that if any controversy
has or is likely to arise, a review and rep%gt-should
be made...do not have the force of the law.

However, the court ruled that a decision by EPC
not to undertake an EIR is in every case open to judicial
review, The contentious issue is whether there had been
compliance by EPC under Section 653. Justice Hall ruled:

While the Court felt that the EPC's decision not
to proceed with an envirommental review and report
without a full scale hearing was both perfunctory and
cursory, nevertheless, the Section was in fact
complied with. The ex post facto consideration of
impact after the work had been recommended to.

Council consi%tutes compliance with the requirement of
the statute.

From an envirommental standpoint, the three court
cases were very discouraging. in most cases, the judges
did not seem to comprehend the full intent of Section 653,
However, as was pointed out by Paul Emond, it is unfair to
put all the blame on the court for the demise of the EIR
process., If EPC would have complied with Section 653

and the Guidelines, then the cases would have never
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reéchéd the codrts.

In examining judicial response to the environmental
impact assessment issue by the United States courts and
the Manitoba courts, there is a salient fundamental
difference. Whereas the United States' courts took the
initiative by ruling on pertinent questions such as when
should assessments be undertaken or the adequacy of the
'REIR contents:; the Manitoba courts have been more adept at
asking their own questions. As in the court case involving
Faston v. Winnipeg (which was the issue over construction
of a bridge over the Seine River), Justice J. F. O0'Sullivan
of the Manitoba Court of Appeal raised many questions:

1. Is the bridge in question a public work "which may
significantly affect the human environment"? Suppose
FPC decides that it is not. Is the decision of the
Committee on this threshold question subject to
judicial review? If it is, are those who attack
the decision entitled to bring new evidence to show
that the bridge may significantly affect the
quality of the environment, or is the court limited
to the material considered by the Committee. Is
the court's review of the Committee's decision on
this threshold question on the merits, or is the
court only to satisfy itself that the Committee
has not acted arbitrarily or capriciously?

2. Assuming that the bridge is a public work which
may significantly affect the quality of the
environment, can the ccourt be called on the review
the EIR to see if it conforms to the requirements
of the statute? Is the court to satisfy itself
that the impact study is adequate and that it
covers all the points raised in Section 653(1)?
Should the court review evidence to show that
the environmental impact study that has been made
is not adequate?

3. Assuming that Section 653 applies to the bridge in
question and assuming that the provisions of the
section have not been complied with, what is the
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effect of the non-compliance? Is the work under-
taken by the City without an EIR a wholly illegal
project? Suppose a bridge is built without com-
plaince with Section 653, must the bridge be
ordered to be demolished is some citizen complains
that the bridge was erected illegally? Does the
passage of time validate what would otherwise be
invalid®?

L, Assuming that an EIR is required, at what stage is
it required? Is it required before specifications
are prepared? If the specifications are prepared, 27
must there be further EIR before tenders are called?”

In Canada, (and particularly Manitoba) the courts
have been reluctant to substifute their opinion for that
of municipal councils. As a result, important legislation
such aé Section 653 of the City of Winnipeg Act have been
left to the whims of public officials who appeared to be
more concerned about being re-elected than protecting and

enhancing the envirorment.

E. Performahce of IR

When the legislators wrote Section 653 of the City
of Winnipeg Act, they adopted the principle that if any
public development is going to affect a neighborhood, or
the City at large, the public should have the proper
information regarding the action before it is started.
This provision was without precedent in Canada at the time
of its enactment,

However, in the first two years of the City of
Winnipeg Act's existence (from January 1, 1972 until
January, 1974), the section had only been applied on one

occasion, the Sherbrook-McGregor overpass. The EIR on
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the Sherbrook-McGregor overpass just reviewed transportation
and engineering aspects of the proposed action with no
reference made to the potential environmental effects on the
people in the community.

In his column in the Winnipeg Tribune on February
2, 1974, Val Werier stafes,

...why hasn't the impact on the human environment

- taken priority in developments (i.e., the Sherbrook-
McGregor overpass)? Could it be that the Executive
Policy Committee i1s development-oriented, and so
tends to overlook aspegts tggt might materialize as
an obstacle to the project?

Mr, Werier also stated that "the provincial legis-
lation should be extended beyond any public works underfaken
by the city. It should include all major projects, whether
public or'privafe development. The issue is not who
initiates the development, but how it affects the people."29
Mr, Werier would also like to see the provincial government
extend the legislation to the private sphere. "The quality
of 1ife should be preserved and improved because that's
what a city is all about. No group should be allowed to
harm the environment, and they should be answerable to the
public before they embark on a potentially injurious cause."Bo

As previously outlined, four major proposed public
works had environmental impact studies prepared in January
1974, They were the Silver Avenue corridor, Grant Avenue

extension, Fort Garry-St. Vital corridor, and the underground

pedestrian concourse at Portage and Main. As unlikely as
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it may sound, the environmental studies were prepared in
two days. "[The] official studies were an afterthought.
The studies were ordered in a great hurry...when it was
discovered the city had overlooked the requirement of the
Winnipeg Act.”>' As stated by Robert Matas:

This group of environmental impact reports, re-
leased in January, 1974, were filled with generalities
which could have been applied to the projects regardless
of where they were located, Detailed effects on
‘specific locations were sketchy; in some cases, alter-
natives were not studies. Considerable space was
spent on how to enhance the surroundings after the 32
expressway had destroyed the neighborhood it crossed.

The actions by EPC and the content of the prepared
EIR made a charade out of the whole process. As one City
employee stated, "obviously they couldn't prepare a proper
envifonmental report in two days."

According to Section 653 the EPC was under the
obligation to report to council regarding public actions
that may significantly affect the quality of the human
environment. Moreover, it had to report to council on
environmental impact; alternatives to the proposed action;
and any adverse environmental effects which cannot be
avoided should the work be undertaken., On no account were
these duties that are imposed on it by Section 653, ful-
filled by EPC.

Another example of the calibre of the EIRs becomes

apparent when analyzing the EIR prepared for the Osborne

Street Bridge Replacement, The EIR practitioners finally
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started to present alternatives to the proposed action, but

to a limited extent.

Two alternative plans were considered: $1.4 million
simple replacement scheme and a $2.8 million more
elaborate bridge crossing. What has been ignored is

a $700,000 scheme to renovate the present §%cility and

extend its 1life at least another 20 years,.
According to Robert lMatas;
...the environmental impact report..., in effect,
ruled out the possibility of renovating the present
structure. Absence of serious concern for alter-
natives, other than what is suggested by elected
officials, suggest administration's ho§Eility to the
provincial legislation still survives.,
Major proposed public works that should have had
EIRs prepared were the £23,7 million Winnipeg Convention
Centre and the $8 million Centennial Library. Both pro-
-jects were endorsed by City council without receiving
EIRs,

City administration tried to ease criticism that

was forthcoming by pointing to the fact that it was still

adjusting to the new Unicity concept and by warning that
"there are few guidelines which have been developed to
assist in the evaluation and preparation of an environ-
mental impact report."35 As stated in the report on the
Sherbrook-McGregor overpass:
...city staff has not as yet devised a definite
method to combine engineering, physical and social

science inputs into the production of a study...
this report, due to time and resource limitations,

represents only a limited input by various expertise.

The City administration should have looked to the
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United States where the idea of conducting environmental
impact studies had already been reviewed and tested in more
than 250 court cases.
As noted earlier, at the February 19, 1975 City
council meeting EPC recommended the scrapping of Section
653 of the City of Winnipeg Act. On a motion from coun-
cillor Ken Galanchuk (Environmental Committee Chairman)
the recommendation was withdrawn. Instead, "council passed
the motion which calls on the proVince and city to review
all implications of environmental impact reviews with a
view to establishing in the future a more adequate legis-
lative framework for the protection of the urban envirqnment."36
This instigated crificism from a numbér of councillbrs sﬁch
as Morris Kaufman who claimed the amendment "made the
resolﬁtion 'dishonest' because it just provides a con-
venient argument against those who accuse the city of trying
to get rid of environmental reviews of public works projects."37
Councillor Joe Zuken "chastized the city's board

of commissioners for last fall proposing guidelines for
environmental impéct reviews and then, in the resolution
.o.8aying that it is practicall& impossible to operate
under the City of Winnipeg Act's environmental review
section." Mr. Zuken then stated:

...the crisis is in the board of commissioners flip-

flopping and reversing themselves; and in the policy

committee for trying to get rid of the section., He

accused the councillors who once held office in the
former Metro municipalities of using this issue to
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sabotage the act, attempting to take on the province
in a battle ?hey los§8when the act passed the
legislature in 1971.

The Council meeting brought environmentalists out
in force in an attempt to persuade councillors that the
EIR section was worthwhile. For example, Dr, David Punter,
vice-chairman of the Manitoba Enviromment Council, said
"an envirommental impact review can be a preventive remedy
against envirommental calamities (that can) occur through
sheer ignorance. The review can be done for about one
per cent of the projects cost...."39

Donald Epstein, of the University of Winnipeg's
Institute of Urban Studies, stated, "that section 653 is
admired in civic circles around the country and can be oﬁe
of the more effective, enforceable and powerful citizens'
rights provisions in all Canada."ao

F. Lloyd Lenton, executive director of the Social
Planning Council of Winnipeg, said, "Section 653's function
as a disclosure law was an important aspect of...accounta-
bility between council and citizens. It is also important
to citizen participation in city planning--one of the aims
of the City of Winnipeg Act."ul.

A number of City Journalists were also devoted
followers of the EIR process, According to Ron Kustra
from the Winnipeg Tribune:

What our councillors have to realize is that Section

653 is probably the most effective tool given to the
public. :



132

Although it can be abused, it also offers legal
recourse for the man in the street who may not accept
the collective wisdom of council.

Some city officials don't like the environmental
impact statement idea, but my fear is too many coun-
cillors just want it removed or watered down to suit
their own purposes.

 The minimum our citizens deserve 1s several public
meetings to discuss all aspects of such studies before
the provincial government is asked to amend the act.

As history has shown repeatedly, the public some-
times requires lsgiSlation for protection against its
own legislators.

From 1975 to 1977 a number of EIRs were prepared
by City staff, With the City staff gaining needed ex-
perience and knowledge of the EIR process the content and
adequacy of the reports were impro&ing.

However, in the spring of 1977, Bill 62 by the
Provincial Government amended the City of Winnipeg Act.
Amid all the excitement about mayor's status, the reduction
in the number of councillors, and other issues of concern,
a potentially important piece of legislation was virtually
emasculated: City council was granted sole authority in
requiring and reviewing EIRs.

As previously mentioned, in 1972, the Provincial
Government imposed the potentially rigorous piece of
legislation on the City's public works, but did not in-
troduce the same rigorous process to other municipalities
or provincial projects. In 1977, with Bill 62, Premier
Ed Schreyer moved to resolve this contradiction. However,

. from a government that was presumably environmentally

conscientious, the move was not in the direction which
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envirommentalists had hoped for. Bill 62 repealed section
653 and replaced it with the following:

653(1) The Council may require a report on the environ-
mental impact of a proposed public work;
(2) Where the Council requires a report on the

environmental impact of a proposed public work,

a., 1t shall be the sole determining authority
of the adequacy of the report or any part of
it; and

b, 1t may establish such procedures as it may
deem necessary.
[emphasis added]

By giving Cityvcouncil the discretionary power %o
decide whether EIRs should be prepared and the adequacy of
a review if one is prepared, the provincial government
removed the strongest incentive for conducting EIRs. No
longer will citizéns be able to challenge the EIR process
on such matters as whether an EIR should be prepared or
its adequacy.

The most important aspect of the new section re-
garding EIRs are the few curt lines giving council ultimate
authority. The new clause stated that council "may require",
whereas previously it said "shall require" a report‘on a
proposed public action. As before, the council was free
to establish its own guidelines- for preparing an EIR,
but now it was the "sole determining authority of the
adequacy of the report..."

As reported in the Winnipeg Tribune on July 1, 1977,
regarding the amendments to the EIR process:

What the end result of this shift might be...is
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the subject of one of the more interesting city hall
guessing games in an otherwise dull summer. The
cynics among us are certain that we've seen the last
of environmental impact reviews, that the pro-growth
ethic on city council now will be able to proceed un-
hindered by what more than a few politicians have
come to see as a cumbersome, bureaucratic waste that
simply holds up projects.

The more optimistic point out that the new
structure is more flexible and can more easily lead to
2 situation in which environmental impact assessment
is an on-going part of the planning process right from
the start.

Given city council's track record, the cynics
probably have the edge, at least in the short run.

Few people would accuse the Rgesent council of having
an environmental conscience.

In reviewing how some of the City councillors
reacted to the new freedom given to them by Bill 62,
Councillor B. Norrie was "certain environmental impact
reviews won't be abandoned. Most councillors will Want éll
information available prior to making a big decision--
information on costs, possible effects and alternatives
that such a review can give." He also added "that to be
useful, the impact study must be initiated very early on in
the process, rather than surfaéing at a later date. This
is where the greater flexibility of the new legislation
might prove beneficial."uu

NDP councillor Brian Cofrin was "uncertain about
the immediate prospects of environmental impact studies.
There is a chance that council will ratify the existing
guidelines and continue to abide by “chem."u5 Mr. Corrin

hoped for the establishment of a province-wide environ-

mental review body. This review body could possibly be



a "beefed up" version of the Clean Environment Committee.
If the public accepts such regulatory bodies as the Muni-
cipal Board or the Public Utilities Borad, why not a power-
ful environmental review board?

Following Bill 62 amendments to the City of Winnipeg
Act affecting the EIR process, a report was written by City
staff in August, 1977, outlining the effects of the amend-
ments and whether the EIR guidelines are sufficient. The
amendments to Section 653 meant that whether or not to
conduct an EIR on a public action was totally within
council's discretion.

The courts will no longer have the authority they
formerly possessed to scrutinize this decision. -
Moreover, should Council decide to prepare an ZIR the

- adequacy of the report cannot be questioned legally.
Finally, Council may establish whatever procedures it
wishes for thﬁépreparatlon and consideration of the
ETR document.

With the changes to Section 653, the legal re-
quirement to do EIRs was removed, but two questions
remained:

| 1. Should Council continue to conduct EIRs as a

decision-making tool notwithstanding, and if so,
2. What changes, if any, sgauld be made to the
current review process.

The report examined the case for and the criti-
cisms against the EIR process. On the affirmative the
EIR process was touted as a way of improving the quality

of decision making:

By examining comprehensively the various implications,
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projected impacts, and alternatives to a proposed
decision, EIR can help ensure that Council has a
complete a decisional-information base as possible.
This in turn should enable Council to modify its plan
.beforehand in order to minimize any adverse impact

and ensure maximum benefit. It is almost invariably
cheaper and easier to make these adjustments before-
hand, rather than atﬁgmpting to rectify a problem after
it has been created.

The report then pointed to the EIRs that were done
on various public projects that could have rectified po-
tential negative impacts, An example was the public
.parking structure at Portage and Main. In the EIR prepared
on the parking structure in August 1974, (on pp. 12-13)
the report recommended that a second exit was needed to
reduce potential congestion from only having one ingress
and egress points., "On July 20 [1977],...long after con-
struction of the project had commenced, Council directed
the Board of Commissioners to instruct the project archi-
tects to design a second exit from the 980-car garage

before construction is too far advanced."u9

If City
Council had taken into consideration this exact point
raised by the EIR in August, 1974, this last minute
modification could have been avoided with corresponding
savings in construction costs. -

The second major advantage of the EIR process
advocated by the report was that "whatever the objective
quality of the decision the EIR process can ensure that it

will be more acceptable to the public and reflective of

public attitudes."5o With the EIR adopted guidelines the
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public was an integral component of the process, From

being involved in the determination of which public actions

require EIRs to presenting information to the Task Force
doing a particular EIR, the public was embodied into the
process.

By facilitating public input, politicians will be pro-
vided with much better knowledge of the attitudes and
values of their constituents. - This will assist him
[sic] to make trade-offs involving economic, social,
and environmental values in a more systemat%f manner;
and thereby set priorities for development.

The report demonstrated several other examples
where EIRs improved decision-making in Winnipeg. Three
examples quoted Were: the Osborne Bridge replacement;
District #6 Works and Operations and police buildings;
and the Works and Operations facility for District #3.

An example of the benefits purported by the report
for the EIR process that will be presented is the Osborne
Bridge replacement project. Here, the report states:

In April, 1974, the environmental impact review
of the Osborne Bridge replacement was completed. At
the time, one option under serious consideration would
have provided a direct underpass road link between
Assiniboine Avenue and Mostyn Place. At pp. 8 and 9,
the EIR explicitly indicted that alternative in two
respects. Both eastern and western sections of the
underpass would remove large and strategic portions
of riverbank parkland and permanently impair the
integrity of both the park and the Legislature/park
interface. Secondly, the inevitable increase in
through traffic along Mostyn and Balmoral could be
expected to have a decidedly deleterious impact on
neighborhoods in the area. At least partly in re-
sponse to these concerns, Council rejected this al-
ternativgzand the completed project jeopardizes
neither. .
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The report also raises some criticisms against the
EIR process. The criticism focusses on the excessive
demands environmental impact assessment places on the
resources of money and time. Impact assessment has been
allegedly viewed as placing heavy demands on the time of
an already busy municipal planning staff. According to
the report:

...while this argument has some merit, it is a minimal
relevancy in the case of larger municipalities like
Winnipeg. Municipalities of this size normally

already have on staff sufficient expertise to at least
co-ordinate, if not actually undertake, the EIR.

What will be required is an internal re-alignment of
priorities, but tthneed to hire additional staff
should be minimal, ‘

The second major criticism of the EIR process
dealt with the amount of time consumed preparing an
assessment. The length of the planning approval process
is long enough without adding another bureaucratic dimen-
sion. The report viewed this criticism as not being
very relevant to Winnipeg because the EIR legislation
only applies to the City’'s own projects. "For this reason
not only is planning permission either unnecessary or
somewhat academic, but since the project planning is done
in-house anyway, co-ordination between the proponent and
reviewer is much easier to achieve."54

According to the City staff's report, the EIR

process in Winnipeg caused neither needless delay or high

monetary costs.
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The report concluded by answering the question:
are the current Guidelines adequate? To this end the
report stated:

Having examined both the city's own experience

with EIR and the administrative procedures assoclated
with FIR elsewhere in Canada, one concludes that the
city's Guidelines compare favourably. Their coverage
of the recommended review process and document con-
tent is as comprehgnsive as any in %%nada, and more
realistic and precise than several.

The report was forwarded to the Board of Commis-
sioners and on December 14, 1977, it was rejected by a vote
of 4-0. Even D, Henderson, the Commissioner of Environment
voted against i1t because he "...reasoned that the process
should be rejected in favour of his own suggestion of
expanding the purview to embrace private sector prdjecté
as well."56 The City staff was later told by the Board
of Commissioners that they were preparing their own re-
commendations regarding the EIR process. The City staff
have still not received a report from the Board of
Commissioners regarding this matter. Since the December
14, 1977 vote by the Board of Commissioners the EIR brocess
has come to a standstill; the various review committees
(i,e., the Core Committee) have-disbanded; there has been
very little administration and political discussion re-
garding the EIR process; and no EIRs have been prepared.5?
Examples of major proposed public works that escaped the

EIR process since the Fall of 1977 are:

1. the expansion of the Winnipeg Arena;
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2. the expansion of the Winnipeg Stadium; and

3. the transit garage on Osborne Street.

F. What Went Wrong?

The EIR process was doomed to failure when it was
first initiated by the Provincial Government. Like other
novel concepts in the City of Winnipeg Act such as Com-
munity Committées and Resident Advisory Groups (RAG), the
EIR process was godd in theory but failed in its appli-
cation. The original Section 653 was too vague and am-
biguous and did not specify the City's duties and
responsibilities, City councillors and the administration
had to overcome these problems but did not know where to
start. This left the Cit&rin a very precarious position
because it was left wide open to legal assault.

If the EIR process is viewed as a scenario, there
are a number of important actors:

1. the original committee who wrote the City of

Winnipeg Act;

.  the Provincial Government (from 1971-1977);
. City councillors;

. the Executive Policy Committee;

. the City staff who were involved in the EIR process;

2
3
Iy
5. the Board of Commissioners;
6
7. the Manitoba c&irts; and

8

. the general public.
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Each group played an important role in the demise
of the EIR process. Some because of thelr eagerness to
see it work; others because of their dogmatic rejection
of it; and others because of their sheer ignorance of what
it was intended to do. In examining each group they cannot
be divided into for and against categories; when reviewing
the roles played by the various actors, the categorizing
is very general and has been pieced together from personal
interviews, newspaper articles, and various reports and
documents,

The original committee who wrote the City of Winnipeg
Act was composed primarily of a group of theoreticians
(lawyers and academics). They endeavoured to emulate thé
NEPA in the United States and to use 1t as a base for an
innovative concept for Winnipeg. They copied fhe U.s.
legislation with all of its ambiguities without researching
the legislation to find out about the many problems con-
fronting United States' federal agencies.

The committee did not find it necessary to coﬁ-
"sult the City councillors or administrators on any of
its proposals to find out their %eaction. No doubt the
City administration would have seen to what extent Section
653 was fraught with amorphous statements and could have
offered some constructive criticism. The committee
members' theoretical and dogmatic approach, rather than

a pragmatic one, hurt many of théir novel concepts.
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The provincial government passed the legislation
but did not seem to fully comprehend what the legislation
embodied. They were as much at fault as the committee
for not consulting with the City more than they did on
this monumental legislation, the City of Winnipeg Act.

As expressed by City councillor Abe Yanofsky and tﬁe
Commissioner of Environment, Dave Henderson, there was no
consultation between the Province and the City when the
City of Winnipeg Act was instituted in a hurry, with
provincial officials expounding it to City councillors

in the Summer of 1971 and it being implemented in the Fall
of 1971, With legislatibn of this nature the City
administration just could not incorporate fthe new pfo-
cedures in such a short time frame. The City was faced
with so many major changes that it did not know what to
do, so the legislation became an administrative nightmare.
This cost the city taxpayer degrly with the budget
doubling from 1972 to 1976. With the City administration
more concerned about immediate problems such as police
and firemen amalgamations, many innovative but not

urgent sections‘such as Section-653 suffered,

If the Provincial government had had more discussion
with the City and formed a review committee of Provincial
and City officials before the City of Winnipeg Act came
into force, the precblems and prospects of sections such

as Section 653 (on EIRs) would have surfaced earlier. The
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EIR process may have been removed at this stage because of
its vagueness, or it may have emerged with City officilals
understanding its implications (and maybe some of its

ambiguities mitigated) and still be functioning today.

City councillors were not to blame for thelr negative

attitude toward the TIR process when it was first legislated.

Like many of the other sections, City councillors just did
not know what it meant (or didn't even know it existed).
-What they can be criticized for is in their tardiness to
act in a responsible fashion to Section 653 within the
first few years of its enacfment. It took the City coun-
cillors over two years to respond to the legislation and
only after litigation charges emerged did the Citylﬁegin>to
fulfill its obligations,

. There was'a schism in the City council chambers
between two competing factions with one for and the other
against the EIR process. Neither faction helped the EIR
process. The faction against the ZIR process were the ones
who were labelled as "pro-growth oriented" such as coﬁn—
cillors Jim Ernst and Abe Yanofsky. They were against the
EIR process because they saw it és ano ther bureaucratic.
dimension that could stop development and consumed a great
deal of money and time from the City'é coffers.

The other faction were the ones who used the EIR
process to defer or stop development. Councillors such as

L. Cherniak, Morris Kaufman and Joe Zuken were members of



144

this faction. With these councillors using the ZIR process
as a way to defer or stop development they were not using
it as it was intended, namely; as a measure to prevent
potential negative environmental impacts. By using the
EIR process as they did, they irritated the other coun-
cillors who took a more negative,'revengeful viewpoint.

Section 853 delegated the EPC the duties and powers
to "review every proposal for the undertaking by the City of
a public work which may significantly affect the quality of
the human environment." Throughout the years EPC neglected
its delegated responsibilities and only performed them to
fulfill the legal requirements of Section 653. Generally,
mémbers of EPC viewed the EIR process as a waste of.the
City's resources, They did not comprehend the benefits
and intent of the EIR process and felt that through the
present planning process and citizen complaints that any
potential environmental impact would manifest itself early
enough to rectify the situation.

With FPC being delegated the powers and duties to
administer the ZIR it was a very important component in
the process., With these responéibilities and its negative
attitude, EPC's decisions ultimately affected the whole
process. They way they acted was deplorable and it did not
give the EIR process a chance to function properly. On
most occasions EPC would not take the advice of its

administrative officials on whether an EIR should be
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prepared on a proposed public work, but would act uni-
laterally and irresponsibly. The members of the EPC are
the ones to blame the most for the inept performance and
eventual demise of the FIR process.

As reported by Ron Kustra in the Winnipeg Tribune
on TFebruary 22, 1975, FPC usually paid token adherence to
the Review Committee's recommendations:

The committee [FPC] agreed that only one project
- offered in the city's 1975 capital estimates requires
an environmental review before being forwarded to
council for approval or rejection.

In doing so, executive policy members rejected the
advice of its administration review committee which
had proposed four other projects also have impact
studies.

In two cases, several committee members argued
previous impact statements prepared before-the new -
guidelines, were adequate.

Both of them, $21.85 million Fort Garry-St. Vital
bridge and $3.15 million Silver Avenue extension have
been promoted by area councillors [as previously
mentioned the EIRs prepared on these two projects
plus another two were prepared in two days].

The committee also recommended that a $2.9 million
public works building at McPhillips Street and
Templeton Avenue and street improvements at Edmonton
Street, Cumberland and Notre Dgge Avenues inter-
section, didn't require study.

The Board of Commissioners also possessed a ﬁegative
attitude toward the EIR process. Generally, the Board of
Commissioners also perceived thé process as redundant and
a waste of time and money. In the EIR process it was the
overseer who watched over the City staff to make sure they
performed their assigned duties. The most damaging action
by the Board of Commissioners was when 1t rejected the

City's staff recommendation on December 14, 1977 to
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continue with EIRs,

The actions of Commissioner of Environment, Dave

Henderson, were surprising. With the position of Commissioner

of Environment, one would assume that he would represent and
advocate the protection and enhancement of our urban en-
vironment. As previously mentioned, his rationale for
voting against the City's staff recommendations was that
he felt the EIR process should be extended beyond City
projects to embrace other government and private projects.
During a personal interview with him on February 20, 1980,
he stated that he viewed the EIR process as a waste of
time and it was hindering development. He saw no need.
for'other levels of government or the private sectof to
prepare ZIRs on their proposed projects.

The City staff who were involved in the EIR process
were in general very keen and enthusiastic. They performed
their duties diligently and the content and adequacy of
the EIRs were improving as they gained valuable experience.

In the case of the four early environmental impact
studies prepared (for the Fort Garry-St. Vital Bridge,
Grant Avenue extension, Silver Avenue corridor, and the
underground parking structure at Portage and Main) however,
the City staff didn't put their employment before planning
ethics. To prepare a proper environmental impact study

59

in two days is beyond comprehension. Also the City staff

" could have been more vocal against the criticism directed
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toward the EIR process and advocated the usefulness of the
EIR process.

Without the courts performing in a manner similar
to those of the United States the process-was left to the
vagaries of municipal politics. The judges did not fully
appreciate the intent of Section 653 and some of their
decisions were perplexing. Instead of putting some teeth
into the legislation by answering some of the germane
questions confronting City staff, the judges confused the
issues even more by asking additional questions.

The Manitoba courts cannot be too severely condemned
for their actions because they were following a judicial
precedent of not interfering with Municipal Council deciéions.
As previously mentioned, if the EPC had performed their
duties and responsibilities properly the whole EIR debate
probably would have never made it to the courts.

The general public can be criticized for not taking
an active part in the affairs of their City; unless it is
of immediate threat to their neighbourhood or parochial
interests, Public interest groups who used the EIR process
to stop development or for theif own self-interest stifled
the process (the same way as some City councillors did) in
adding fuel to the fire and giving anti-assessment officials
another reason for wanting to see the demise of the EIR
process.

With the original wording of Section 653, the public
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had a legislated right to expect the City to predetermine
if a proposed public work may affect the quality of the
human environment. By not participating and voicing their
concerns to their public representatives this right has

been forfeited,

mn

. G. Conclusion

The City of Winnipeg was the first municipality in
Canada to have formal requirements for environmental
impact reviews of public works projects. This legislation
was included in the 1972 City of Winnipeg Act. The first
few EIR's prepared by City officials made a charade of
the process because of their inadequacy and the fact that
they were done to justify decisions already made. After a
few years the adequacy of the reports did begin to improve.

Generally, City councillors regarded the EIR
process as a waste of time and money. There was also
hostility against the EIR process because the City was the
only governmental body in Manitoba that had to prepare
FIR's. FEven the Provincial Government who initiated the
legislation did not have to do BIR's on their own public
works projects. With pressure from City councillors the
Provincial Government changed the original legislation in
1977. The new legislation gave City Council the discre-
tionary power to decide if an EIR should be prepared and

be the sole determining authority of its adequacy. This
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new legislation rendered the EIR process totally ineffective.
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CHAPTER 6

CASE STUDY:
THE ST. VITAL-FORT GARRY BRIDGE

A, Introduction

For the past fifteen to twenty years, the City has
considered building a Fort Garry-St. Vital bridge near the
intersection of Pembina Highway and University Crescent
(see Map 1). 1In 1973, the City announced its intention -
to proceed with the development of the Fort Garry-St.

Vital thoroughfare based on a plan developed by the Streets
and Transportation Division., A group of residents residing
along‘the south edge of the corridor in Fort Garry, ob-
jected to the plan beeause of the proximify of the roadway
to thelr properties. The residents, through.their elected
representatives in City Council, suggested a number of
design options for the facility, which they felt might
lessen the impact on their community. | B

There were two studies prepared in 1974 regarding
the community impact of the proppsed Fort Garry-St. Vital
bridge and approach readways. The first report was an |
environmental impact study prepared in January, 1974, by
the City's Environmental Planning Department. The second

report was prepared by Underwood-McLellan and Associates.
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This report was principally a cost-benefit analysis of
various design alternatives, but had included in the term
of reference that an environmental iImpact study was to be
done.

In 1976, the Fort Garry-St. Vital bridge was in-
cluded in the City's budget. The construction of the bridge
commenced in the Spring of 1977, and was opened in November
1978.

Recently, thére have been citizen complaints
regarding negative environmental impacts caused by the
bridge, such as noise poliution and devaluation of homes
and property. These are the types of environmental impacts
that environmental impact studies are -supposed to foreseé
so that the necessary steps can be taken to alleviate or
mitigate them. In this chapter, first the two aforemeﬁ-
tioned reports will be analyzed for the completeness and
thoroughness of the environmental impacts predicted.

Second, the present envirornmental impacts of the EortiGarry-

St. Vital thoroughfare area will be discussed. Third, a
comparison of the two studies' predictions and what

actually happened will be presegted. Finally, there will
be a summary description of what an environmental impact

study of this nature should contain.
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B. What Was Done

1. The Department of Envirommental Planning (refer
to Appendix C)

The environmental impact study prepared by the
City's Envirommental Planning Department in January, 1974
for the Fort Garry-St. Vital bridge (hereafter called
"the bridge") described the project description as:

~+..a four lane divided major thoroughfare south of and
adjacent to the existing Hydro transmission lines. The
project would include a railway grade separation over
the CNR Letellier subdivision, traffic interchange with
Pembina Highway, a bridge crossing the Red River, and
an overpass over River Road, which wouyld be relocated
to the west of its current alignment.

The project description of the proposed bridge left
many questions unanswered. How far east and west will tHis
four lane major thoroughfare extend? What will the speed
limit be? Will it be a limited access freeway-type
expressway? How will the thoroughfare intersect St. Anne's
Road and St. Mary's Road? How far west of its current
alignment will River Road be relocated? These and. many
more questions were left unanswered by the brief desc?iption
of the proposed project.

The description of the environmental effects was
equally inadequate. In regards to an increase in the anti-
cipated noise levels,‘the report stated, "...noise levels
affecting homes (existing and proposed) on lots abutting

the facility would obviously increase." How serious will

the anticipated noise levels be? Loud enough to keep
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residents(of the area awake at night? Will the sound levels
be harmful to public health? The report recommended that
sound barriers should be constructed in the area between

the edge of the pavement and private property. What does
the constructioﬁ of sound barriers involve? How high and
wide will these sound barriers be? Will the sound barriers
effectively offset the anticipated noise levels? What will
be the cost of the sound barrier?

The report states that the bridge "...would increase
accessibility from the area to other parts of Winnipeg,
including the regional shopﬁing centre proposed in St, Vital
for which this facility would act as a catalyst.” Will.
there be an increase in carbon monoxide as a result of
increased traffic? Has there been any testing done to
determine if éﬁvincrease in such pollutants would present
a danger to public health? Will the construction of a
sound barrier confine pollutants to the area or adjoining
areas? Will residential streets become major'thcrdugg;

- fares as the public commutes to and from the St. Vital
shopping centre? Is there a neeg for another major
shopping centre? How will it affect the present retail
establishments? Will there be added pressure to re-zone
residential or agricultural land to commercial?

The report makes the following statement in regard
to the adverse environmental effects which cannot be

avoided should the proposed project be undertaken:
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In genéral, the'adverse environmental effects(of
the proposed Fort Garry-St. Vital Bridge would be those
normally associated with major thoroughfares; however,
the width of the right-of-way and of the adjoining
open corridor would mean that these adverse impacts
would.be‘relatiyely minor in Eomparison to the majority
of existing regional streets.

What are those environmental effects normally
associated with major thoroughfares? Loss of privacy?

High accident rates? The splitting up of neighborhoods?
What is the width of the right-of-way and adjoining open
corridor? Is the open area wide enough to decrease
anticipated noise levels so that it will not disturb any
residents?

A number of major environmental effeéts that were
not even”consideredAin the‘study, such as vibration, land
use patterns, natural vegetation, community needs, accident
rates, smell, to mention but a few. |

The report did not even deal with alternatives to
the proposed project design. It stated, "from the environ-
mental point of view, no distinct alternatives aré proposed.”

The environmental impact report was so filled with
generalities, that it could havg been applied to any trans-
portation project, regardless of where its location. The
report concentrates mainly on how to enhance the area once o
the thoroughfare had disrupted the neighbourhoods it
affected.

This is one of the environmental impact studies

that EPC deemed adequate on February 21, 1975, and rejected
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the Review Committee's recommendations that an official
EIR be prepared. As reported in the Winnipeg Tribune,
v, ..committee (EPC) members argued the previous impact
statement, prepared before the new guidelines, were
adequate."3 How anyone could deem this environmental
impact study as adequate when it is fraught with so many
generalities and void of any significant analysis of
potential negative externalities (i.e., air pollution),
is beyond comprehension.
2. Underwood-McLellan and Associates

On February 13, 1974 City Council directed the Board
of Commissioners to report to EPC on the following detailed
design options (in order to minimize the environmental
impact of the proposed Fort Garry-Sf. Vital Bridge on the
residential area between Waverly Street to St. Anne's Road):
(1)‘Moving the most southerly Hydro transmission line to
the north in order fo move the alignment of the proposed
project to the north, ' o
(2) Underpassing the Pembina Highway rather than overpassing
it,
(3) Twin spanning the Red River in order to move the align-
ment to the north by locating the northerly span north of the
most southerly Hydro transmission line,

(4) Level grade crossing at Pembina Highway, =

(5) Depressing Pembina Highway,

(6) Expropriating the homes on the northernly side of
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Glengary and the two most northernly homes on Agassiz Drive
in order to provide adequate berming and landscaping,

(7) Any other alternatives to the proposed action which the
Board of Commissioners may wish to consider, and

(8) Moving the élignment to the north of the most northernly
Hydro transmission line.

Underwood-McLellan and Associates were retained in
March, 1974 by the Streets and Transportation Division of
the City to investigate design options and to prepare an
environmental impact study.

The study was divided into three principal phases,
namely:

(1) preliminary assessment of design options;
(2) preparations of cost élternatives; and
(3) detailed analysis of alternatives.

The report examined the existing conditions in the
proposed transportation corridor giving a physical descrip-
tion of the corridor, property ownership-(private; Hydro,
and City), present land use, and utilities in the corridor
(hydro lines, feeder mains, aqueduct, and interceptor sewer).

In the preliminary analysis, the report projected

traffic volumes generated by the Fort Garry area; University
| of Manitoba; St. Vital area; and the Proposed Regional
Shopping Centre in St, Vital. The report then reviewed
a general description of the present City design alterna-

tive (that the environmental impact study was prepared
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for by the Envirommental Planning Department). The study
also analyzed a review of interchange types (i.e., modified
cloverleaf, signalized intersections); and initial design
alternatives (there were originally nine alternatives
ranging from the initial City alternative to depressing
Pembina Highway to tunneling under the Red River).

In the second phase of the report, the cost estimates
of the various design alternatives were examined. The cost
estimates were classified into six general categories:

1. Roadways |
. Drainage

. Underground

. Overhead Utilitites

. Structures

N U FWw 3V]

. Property
The cost estimates of the various alternatives

were produced showing the original City alternative the

least expensive at $22,852,000 and the tunneling uhdg;.the

Red River as the most expensive at $53,440,000,

The third phase of the pgport presented a detailed
analysis of the remaining alternatives (two of the most
expensive'alternatives were deleted including tunneling
under the Red River). For each remaining séven alternatives
the following objectives were identified:a

(1) Economics--provide a transportation facility which would

minimize total cost and minimize disruption to existing
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commercial development.
{2) Transportation--develop and operate a transportation
facility which would be safe, convenient, and flexible.
(3) Pollution--minimize noise and air pollution from trans-
portation sources.
(4) Aesthetics--design a facility which will reflect posi-
tive values to the community and roadway user.
(5) Recreation--preserve and provide accessible recreational
facilities and open space.
(6) Community--minimize community disruptions and allow
people the opportunity for interaction.
(7) Implementation--attain early project commencement and
minimize construction time and disruptions to existing
community and traffic.
The report stated:
ve.in framing the evaluation procedure for the Fort
Garry-St. Vital Corridor emphasis was placed on iden-
tifying major trade-offs among alternatives. No
attempt was made to identify absolute impacts. of
factors which were relatively constant for each of
the alternatives. For example air quality is basically
constant for all alternatives, and should not be a

major factor in the selecti%n process; therefore, was
not analyzed in any detail.

The report also identified negative environmental
impact of the anticipated noise level, "The purpose of
the noise study was to evaluate the acoustic impact of

various alternate plans for the Fort Garry-St. Vital

-Corridor."6

No doubt the environmental impacts resulting from
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the vérious design alternatives would be more than just
noise pollution. In one of the désign alternafives, houses
had to be expropriated, is this not an environmental impact?
What about the difference between having a modified clover-
leaf or a signalized interchange at Pembina Highway, would
that not make a major difference regarding sound, vibration,
aesthetics or air pbllution? In examining Alternative 1,

a level grade crossing at Pembina Highway, the report stated
ﬂitwouldcréate safety problems, long queues and delays." '
Are these not environmental impacts? Also, "steep grades
would be undesirable on an intersection approach, especially
during icy conditions." Would this design alternative cause
more traffic accidents? With alternative 3 the report
stated, "there would be substantial costs associated with
relocating the overhead hydro towers and additional com-
mercial property requirements to the north of the corridor.”
Would relocating the overhead hydro towers affect the
natural vegetation or riverbank erosion? - With aiterngtiveu
5 the report stated, "the wide median in the St. Vital
segment would create intersectiog problems at St. Mary's
Road, Dakota Street and St. Anne's Road.," Would this not
affect traffic flow differently than another design; or
traffic accidents; or neighboﬁrhood disruption? Alternative
7, would require extensive expropriation of commercial
property along Pembina Highway north of the corridor.

This would greatly affect the owners of the commercial
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properties, is this not an environmental impact? What
about the resident who uses these establishments?
It is hard to understand why Underwood-McLellan
and Associates had examined the "noise impact" as the
only environmental impact that would not be constant for
each of the alternatives. Even if environmental impacts
were constant for the various alternative designs they still
should have been examined. In their term of reference
Underwood-McLellan and Associates were supposed to
"minimize the environmental impact of the proposed Fort
Garry-St. Vital Bridge on the residential area." What they
did was an economic cost-benefit analysis of the design
alternatives and ignored the environmental impact assessment!-
The Underwood-McLellan report concluded by examining
the seven remaining alternatives giving a general des-
cription, transportation impact, and community impact
(which in essence 1is noise impact). During the evaluation
process, a composite alternative was developed beéau§¢ the
consultants recognized the need to:
(a) minimize costly right-of-way requirements on
Pembina Highway; i ‘
(b) provide a direct ramp to accomodate the heavy
westbound to southbound movement at Pembina
Highway;
(¢) locate the roadway to minimize noise impact;
(d) align the roadway to avoid costly hydro relocations;
(e) develop an overpass configuration which would
provide more flexibility than the underpass
configuration at the C.N.R. tracts at Pembina
Highway and;

(f) provide for the future possible inaerchange at
St. Mary's Road and Dakota Street.
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"Alternate 9, the composite alternative, was even-
tually chosen by City Council as the most advantageous
design. The general description of the design is:
...an at-grade T intersection...at Waverly Street.
This intersection will be signalized and channelized.
The...thoroughfare will overpass the railway tracks
and Pembina Highway. At Pembina Highway a directional
interchange...with a direct ramp provided for the heavy
westbound and southbound traffic. Twin bridge struc-
tures are provided over the Red River. At River Road,
an overpass grade separation is proposed without access
from or to River Road. The roadway alignment in the
St. Vital section of the corridor...was selected to
minimize the noise impact on both sides of the
corridor....3ignalized at-grade ingersections...at
St. Mary's Road and Dakota Street. -
The projected cost of the project was $25,400,000
in 1974,
The Provincial Government and the City had a cost-
sharing arrangment, but the Provincial Government would
not agree with the proébééd alternative unless there were
substantial changes in design. The Provincial Government
 wanted to modify the alternative because of ideological
differences (fhe former NDP government was against“any,
freeway-type design) and financial restraint. Because of
the cost-sharing arrangement, the City reluctantly agreed
to the Province's modified alternatives design. This
design was basically alternative 9 with the proposed
Waverly Street to Pembina Highway Section abandoned; having
a signalized intersection at Pembina Highway rather than

an interchange; and a signalized at-grade crossing at

River Road.
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The construction of the thoroughfare commenced in
the Spring of 1977 and was opened in November, 1978. The
cost of the project was $17 million from Pembina Highway

to St. Anne's Road.

C. What Is Happening

Presently, a number of major environmental impacts
have suffaced as a result of the Fort Garry-St. Vital bridge
and thoroughfare. They are:

(1) noise pollution

(2) decline in house and property values

(3) decrease in commercial business for neighbourhood stores
(4) an ove:supplymdf retail establishments

(5) increased traffic on residential streets

(6) lighting pollution

(7) loss of privacy

(8) large predicted increase in aprtment buildings

The Winnipeg Tribune and Winnipeg Free Press
reported over the last few months that the residents "in the
area are concerned:9

Provincial government stinginess has cost 100 home-
owners south of Bishop Grandlin Boulevard about
$1 million in devalued housing prices.

...residents are demanding that city council take
immediate steps to reduce noise pollution from traffic
in the area--pollution which is above levels identified
by the U.Si government as being dangerous to health.

...trees and shrubs [ should] be planted to block out
the light problem and to return the degree of Privacy...
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enjoyed before the road was constructed.

Residents along the north side of Avalon Road between
St. Mary's Road and River Road have asked the city to
build a noise, glare and safety barrier to shield their
homes from traffic along Bishop Grandin Boulevard.
Residents along the south side of Bishop Grandin
Boulevard asked the city...to build a $300,000

concrete wall to block out some of the noise that

has robbed them of sleep and devalued property.

Route 165 has brought a detriorated environment to

our neighbourhodd....What was residential is now taking
on aspects of an overcrowded downtown area.

...assaults by light and by noise are the results of
decisions made by counicl and you have damaged...

all of us, !

Bishop Grandin Boulevard itself is a ludicrous example
of incompetent planning. The posted speed limit is

80 kn/hr., the traffic lights are frequent (at that
speed) and close together. But they are not set for
the posted speed limit.

It was also reported that a St. Mary's Road Merchant
Association was formed in the Fall of 1979 to combat
declining sales caused by new shopping centres. Some
merchants along St. Mary's Road, St. Anne's Road and Pem-
bina Highway have had their business cut in half. Aé.one
store owner stated in regard to the new shopping centres .
(particularly St. Vital Centre) "it's like fighting against
Goliath."

As shown on map 2 prepared by the City's Environ-
mental Planning Department, the St. Vital side of the
thoroughfare is expected to have a large influx of apart-
ment blocks. This will no doubt affect communitylfacilities,

land use patterns and transportation routes, to name a few.



|
!
i’ 168
' z P- —
R
i Oz tt
i Qi L zZ =
Gy AW 353
S v d
A WO 83
- ,/ L |.— : I-— r=-
=297 < © N
= e 83
L=/ [N
Uy /A ) - 2o
/2 . O Q. ] (;‘;
-a%ea F2S k33 5

TN RIS Z20uL2 c

S o 5 0y -

’/#i )'0/’/2~ <oo: ® o 5
%@ \ N //\

A I I . e
=N\ g/’"% SIS Y N\
N S i R e

N e e 5
iy LRI sty O N DY
7 s <y 2 N\ \ :
""{"7"'3';"2"'.'/' 4/'0' ,,/l,, . \\‘\;‘.‘?:\\\ N\ v «\ d S
gt B TR
'll.ll"”ly ,,;-.m \ \“\\ﬁ\ 7/

"';z'/// ﬁ,%‘,"“"’;;fll[l p O\wﬁ\\ k { 8 A
& "'I,Q/:"Il"'l;,"lllf"l# o >
I Sie Sl s === 2y \
oy = R g \

Wy sy = === @&mmg s

Seawa € g

b Q) == == -
a7 ey 2 i v '
e .
e ~ 5
(IR L = " .
ittty g T < \
! : (RN B, = === == g I-B =1 S (AR O - e T v
s L v
LR R L R R s o L ] ) e } '
— / : 1
1 — L X B
1
Y i
bl ! :
t i 1 i
H H :
1 ] 1
] 1 i
/ : Vo
/ ; " 1 |
/ '\h-—i : N L A
/ —— —
/ ] - / =
7 1 [
L L ! J L
L [ H
AT ] : ‘
/ -
] S
1
| 7
/ E
; 1
; 1
1)
) 3
H
_
. \ i
1
. H T I-l
T T 1 H i
]
! A J S
—\ \ r .
e m -~ — 1
, | ST :
i —
' | \ / |
Source: Department of Enviyro

nmental Planning, City of Winnipeg




169

D, Comparison

A comparison of the two aforementioned studies'
predicitions and what is actually happening is presented

in Table 2.

E. What Should Have Been Done

For a project of this size and cost, a more thorough

environmental impact review should have been prepared.

The EIR should have at least presented the :f‘ollowing:10
A, Project Description
1. Purpose of Action 1.Identify and describe
all purposes of the
project
2, Description'of Action 1.I8entify and describe

all project activities
2,Relate each activity to
the projects purpose
- 3.Provide a location map
4.Describe structures to
be built

3. Environmental Setting 1.Describe environmental
quality prior to pro-
posed . action based on:
- air o ‘

- physical/chemical
' quality

land

land-use pattern

soil erosion

noise conditions

aesthetic quality

(i.e., appearance)

[ I R I |

B. Environmental Impacts

1, Positive and Negative 1.Quantify impact of the
project upon:
- air
- physical/chemical
quality
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2. Direct and Indirect

C. Unavoidable Effects

D. Alternatives

172

_ land

land use patterns
soil erosion

- noise conditions

- aesthetic quality

Quantify (if possible)
primary effects upon:
human health
- ecology -
vegetation
Quantify (if possible)
secondary effects
upon:
transportation
commercial business
taxes ,
Describe the sig-
nificance of the

above effects

Identify unavoidable
impacts

“Justify why the un-

avoidable impacts
cannot be eliminated
Identify mitigation
alternatives

Assess costs and
benefits of these
alternatives

"Select a set of

feasible alternatives

Identify a set of
selected alterndtives
in terms of:
location
equipment
operation procedure
engineering design
Assess costs and
benefits of each
al ternative
Environmental impacts
of each alternative
Identify feasible
alternatives
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F. Conclusion

This case study examined the environmental impact
study prepared by the City's Deparfment of Environmental
Planning and the Underwood-McLellan and Associates report;
for the then proposed Fort Garry-St. Vital bridge.

Neither report did an adequate assessment of the potential
environmental impacts that may occur as a result of the
bridge.

In examining the present situation confronting
area residents and businessmen in the bridge éreg, many
negative environmental impacts have been manifested (as
shown in Table 2). Most of these negaﬁive environmental
impacts (i.e., vibration, loss of privacy) were not eveﬁ
considered in the two reports. One, more thorough
environmental impact review, should have been prepared
that could have predicted these negative environmental
impacts. Hopefully, the City would have implemented the
proper measures to alleviate or mitigate some or[all:of

the negative impacts.
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Fort Garry-St. Vital Bridge Envirommental Impact
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Transportation Corridor Study--Fort Garry-St. Vital
Final Report, for the City of Winnipeg, by Underwood-
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Ibid., p. 12.
Ibid., p. 13.
Ibid., p. 19.
Ibid., pp. 19-20.
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Winnipeg Free Press, October 25, 1979.

Based on an illustration of a review procedure in
R. K. Jain et al., Environmental Impact Analysis:
A New Dimension in Declsion Making, Van Nostrand .
Reinhold Co., 1977, pPp. 110-122. :
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CHAPTER 7
CONCLUSION AND RECOMMENDATIONS

Environmental impact assessment has been a very contro-
versial subject., From the time the National Environmental
Policy Act (NEPA) was first introduced as public policy in
the United States in 1970, to the present, its overall per-
formance in protecting and preserving the environment has
been irregualr. When it was first introduced it was inten-
ded as a ‘'reform bill' aimed at the decision-making process
in federal agencies, It forced federal agencies to consi=-
der not only economic benefits of a decision, but also.
long term vs, shortlferm environmental benefits and costs,
unavoidable effects, and alternatives to the proposed pro=- |
ject. |

As a result of the pervasive concerh for the envir-
onment in thernited States in the late 1960s and early
1970s, many state and locai governments'fbllowed éhe;fed-
eral initiative and.instituted their own environmental
legislation. The environmental legislation enacted}by
the various state and local governments was taken almost
verbatim from the Féderal Government's legislatidn;

This environmental awareness was not only occuring in
the United States, but also in Canada and abroad. In Canada,

the Federal Government and most provincial governments

1
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adopted the environmental impact assessment process
through administrative procedures. Ontario and Alberta
followed the United States' experience and have set in
place legislation dealing with environmental impact assess-
ment.

The government bodies that. have emulated NEPA have been
beset with all the problems and difficulties encountered
by the United States' federal agencies, moreover they had
to face some of their own. The original United States'
NEPA legislation Was good in theory, but not in its prac-
tical form because it was too vague and ambiguous, and left
. too many questions unanswered., In the United States, the
courts have answered some of the questions confronting
practitioners; as a resﬁlt many envi:onmental impacf state-
ments are designed to withstand legal assault, rather than
to protect the environﬁent.

In Canadé, the judicial system has not played the
same role as their United States' counterparts beéaqée of
dissimilar constitutional frameworks, precedents, and tradi-
tions. In most instances this @as left the process to the
whims of elected or appointed government officials. With
more immediate problems such as energy costs, and the high
cost of housing, the priority assigned to protecting tﬁe
environment has decreased.

The City of Winnipeg was the first municipal govern-

ment in Canada to adopt formal requirements for environmental
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impact review (EIR) for public projects. The legislation
was similar to NEPA, by virtue of the City of Winnipeg
Act, 1972. As a résult, early practitioners had to over-
come many procedural, administrative and legal difficulties.
These difficulties and general lack of appreciation for the
legislation from elected representatives and senior admini-
stration 1ed to its eventual demise through amendments to
the City of Winnipeg Act in 1977. By that time however,
the City's Environmental Planning Department had finely
tuned the process and devised reasonably workable guidelines
for EIRs. |

There are a number of public and priva%e;projects-thatv
- are causing negatlve env1ronmental impacts (as the devalua-
tion of homes and property and the loss of privacy confron-
ting residents of Fort Garry and St. Vital because of the
Fort Garry - St. Vital Transportation Corridor). This is
partially due to the fact that there is no real or effectlve
co-ordinating body atthe departmental level that prov1des
a structured liason between the various civic departments.
Diagram 4 shows the City's administrative hierarchy with no
linkages between the departments (ie. between the Legal
Department and the Works and Operatidns Department), as at
the political and senior administrafive levels.

At present, .the departments do review proposed projects,

such as the Environmental Planning Department forecasting
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new house construction, or the Transportation Departmeﬁt
predicting traffic rates, but there is no agency that co-
ordinates the information. As a result, information is
disseminated piecemeal instead of comprehensively to City
Council who may make decisions without knowing all the
facts. This has caused City Council to pass potentially
environmentally harmful projects without the proper design
changes or mitigation measures (eg. the Fort Garry --St.
Vital Transportation Corridor).

What, if anything, should be done to rectify this

gituation?
RECOMMENDATION

With the present political and senior administration's
attitude toward the City's EIR process, it will no doubt:
stay in its impotent state for a number of years. However,
environmental problems are occuring and they must be con-
fronted. As previously mentioned, with the presént;boliti-
cal_and administrative hierarchy, there are direcfvlinkages
at the political and senior administrative levels, but none
at the deﬁartmental level. In order to alleviate this
problem (which will improve decision-making) the City must
immediately set up a Co~ordinating Committee (see Diagram 5)
whose mandate is to:

a, provide structural liason between the various civic
departments;
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bs review any major or controversial proposed private
or public projects; and
c, assess environmental impacts..

The Co-ordinating Committee would report to the Board
of Commissione:s, who will then report to the Executive
Policy Committee.

The Co=-ordinating Committee yould be composed of per-
manent and ad hoc members-(és need arises) from:

(seé Diagram 5)

i, one member of the Legal Department;y

ii. one member of the Works and Opérations Department;
iii. one member of the Environmental Planning Depértment;
iv.Aone.member of the Welfare De?artment; '
v. one member from the Finance Department; and

vi. ad hoc members if jurisdiction is involved (ie. Parks
: and Recreation Department).

The rationale behind the composition of the Co-

-

ordinating Committee is as follows;
is included because a majority: of the public works propo-
sals are generated by their depqitment.

The member from the Finance Department is included so
as to ensuré‘that all the facts relating to the finanéial
aspect of the proposed project are analyzed.

The member from the Legal Department is included. so
as to act as a consultant regarding any potential City

litigation.
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The member from the Environmental Planning Department
is included because a substantial portion of any potential
environmental effects would occur in areas currently under
the Department's responsibilities,

The member from the Welfare Department is included to
ensure that the social component of the environment is cone’
sidered.

The Co=-ordinating Committee would function similarly
to the previous Interdepartﬁental Review Committee that was
set up under the EIR process from 1974 to 1977. The Inter-
departmental Review Committee encountered limited adminis=-
trative and political difficulties, so there should not be
any major hostility directed toward the recommended Co-

ordinating Committee,

With our environment so complex, we need to acquire
more and more information to sensibly manage it. Environ-
mental Impact.ASsessmenf is a mode of gaining this in;élu-
-able information. It needs time and dedication from the
professions involved for its nurturance and growth. Hope-
fully in time it will be an accepted . and adopted method to

help preserve. our environment.



APPENDIX A

THE NATIONAL ENVIRONMENTAL POLICY
ACT—PUBLIC LAW 91-190
{As Amended by PL 94-83)

PURPOSE

Sec. 2. The purposes of this Act are: To declare a na-
tional policy which will cncourage productive and enjov-
able harmony between man and his cavironment: to
promote cfforts which will prevent or climinate damage
to the environment and hiosphere and stimulate the health
and welfare of man: to enrich the understanding of the
ceological systems and natural resources umportant o
the Nation: and to establish a Council on Environmental
Quality,
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TITLE |
DECLARATION OF NATIONAL
ENVIRONMENTAL POLICY

Sec. 101, (a) The Congress, recognizing the profound impact of man’s
acuvity on the interrelations of all components of the natural cnviron-
ment, particularly the profound influences of population growth, high-
density urbanization, industrial expansion, resource exploitation, and now
and expanding technological advances and recognizing further the critical
importance of restoring and maintaining environmental quality to the
overall welfare and development of man. declares that it is the continuing
policy of the Federal Government, in cooperation with State and local gov-
crnments. and other concerned public and privite organizations, (o use
all practicable means and measures, including financial and technical as-
sistance, in a manner calculated to foster and promote the general wellare,
to create and maintain conditions under which man and nature can exist
tn productive harmony, and tulfill the social. cconomic. and other require-
ments of present and future generations ol Americans.

(b) In order to carry out the policy set forth in this Act. it is the contint
ing responsibility of the Federal Government to use all practicabic means.
consistent with other essential considerations of national policy, to m-
prove and coordinate Federal plans, functions. programs, and resources
to the end that the Nation may

(1) Tulfill the responsibilities of cach gencration as trustee of the en-
vironment for succeeding generations:

(2) assure tor all Americans sale, healthful, productive, and esthetically
and culturally pleasing surroundings:

(3) attain the widest range of beneficial uses of the environment with-
out degradation, tisk o health or salety, or other undesirable and unin-
tended consequences:

(4) preserve important historic, cultural, and natural aspects of our

national heritage, and maintain, wherever possible, an LI\\ITOH”]LIN
which supports diversity and varicty of individual choice;

(5) achicve a balance between population and resource use which will
permit high standards of living and a wide sharing of life's amenities:
and

t6) enhance the quality of renewable resources and approach the
maximum atainable recveling of depletable resourees.

() The Congress recognizes that cach person should enjoy a healthtul
eavironment and that cach person has a responsibility to contribute o
the preservation and enhancement ol the environment.

Sees 1020 The Congress authorizes and directs that, to the fullest ex-
tent possibler (1) the policies. regulations, and public Liws of the United

i
[
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Sutes shall be interpreted and administrated in accordance with the policies

set forth in this Act, and (2) all agencies of the Federal Government shall--

(A) utilize a systematic, interdisciphnary approach which will insure

the integrated usc of the natural and social sciences and the environmen-

1al design arts in planning and in decisionmaking which may have an
impact on man's cnvironment.

(B) identily and develop methods and procedures, in consultation
with the Council on Environmentat Quality established by utle {1 of
this Act, which will insure that presently unquantilicd environmental
amenities and values may be given appropriate consideration in deci-
sionmaking along with cconomic and technical considerations;

(O) include in cvery recommendation or report on proposals for
legislation and other mujor Federal actions significantly affecting the
quality of the human environment, a detailed statement by the respon-
sible official on

(i) the environmental impact of the proposed action,

(i) any adverse environmental effects which cannot be avoided
should the proposal be implemented,

(i) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man's envi-
ronment and the maintenance and enhancement of long-term pro-
ductivity, and '

(v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should it be
implemented.

prior to making any detailed statement, the responsible Federal official
shall consult with and obtain the comments of any Federal agency which
pas jurisdiction by Taw or special expertise with respect to iy environ-
mental impact involved.  Copies of such statement and the comments and
views of the appropriate Federal, State, and local agencies, which are
authorized to develop and enforee environmental standards, shall be made
available to the President, the Council on Environmental Quality and to
the public as- pravided by section 552 of tte S, United States Code, and

shall accompany the propaosal through the existing agency review processes:
(D) Any detatled siatement required under subparagraph (C) after
Japuary L1970, Tar any major Federal action funded under a program
of grants to States shall not be deemed to be legally insufficient solely
by reason ol having been prepared by a State ageney or ollical
(i} the State ugency or official has statewide jurisdiction and
has the responsibility for such action,
(it) the responsible Federal olficial turmshes gutdance and  par-
ticipates in such preparation.



(ii1) the responsible Federal official independently evaluates such
statement prior to its approval and adoption, and

(iv) after January 1, 1976, the responsible Federal official pro-
vides early notification to, and solicits the views of, any other State
or any Federal land management cntity of any action or any alterna-
tive thercto which may have significant impacts upon such State or
affected Federal land management entity and, if there is any disagree-
ment on such impacts. prepared a written assessment of such impacts
and views for incorporation into such detailed statement.

The procedures in this subparagraph shall not relieve the Federal official
of his responsibilities for the scope, objectivity, and content of the entire
statement or of any other responsibility under this Act; and [urther, this
subparagraph does not affect the legal sufficiency of statements prepared
by State agencics with less than statewide jurisdiction.

(E) study. develop. and describe appropriate alternatives to recom-
mended courses of action in any proposal which involves unresolved
“conflicts concerning alternative uses of available resources:

{F) recognize the worldwide and long-range character of environ-
mental problems and, where consistent with the foreign policy of the
United States, lend appropriate support to inituitives. resolutions. and
programs designed to maximize international cooperation in anticipat-
g and  preventing a decline i the quality of mankind's world
cnvironment;

(G} make avatable to States. countics. municipalities, institutions,
and individuals, advice and information useiul in restoring. maintain-
ing, and enhancing the quality of the environment:

(H) mitiate and utilize ccological information in the planning and
development of resource-oriented projects: and

(1) assist the Council on Environmental Quality established by title
I of this Act.

Sec. 1030 All agencies of the Federal Government shall review their
present statutory authority. administrative regulations, and current pol-
icics and procedures for the purpose of determining whether there are
any deficiencies or inconsistencies therein which prohibit full compliance
with the purposes and provisions of this Act and shall propose to the
President not later than July 1L 1971 such measures as muay be necessary
to bring their authority and policies into conformity with the intent. pur-
poses, and procedures set forth in this act.

See. 104 Nothing in Section 102 or 103 shall in anv way affect the spe-
cific statutory obligations of anv Federal ageney (1) to comply with ¢riteria
or standards of environmenta! quality, (2) to coordinate or consult with
any other Federal or State ageney, or (3) to act. or refrain from acting
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contingent upon the recommendations or certitication of any other Fed-
eral or State agency.

Sec. 105. The policies and goals set torth in this Act are supplementary
10 those set forth in existing authonzatons of Federal agencies,

Trbe i
COUNCIL ON ENVIRONMENTAL QUALITY

Sec. 201, The President shall transmit to the Congress annually be-
ginning July I, 1970, an Environmental Quality Report (hereinalter re-
ferred to as the “report™) which shall set forth (1) the status and condition
of the major natural, manmade, or altered environmental classes of the
Nation. including, but not himited to, the air, the aquatic, including ma-
rine, estuarine, and [resh water, and the terrestrial environment, including,
put not limited to, the forest devland, wetland, range. urban, suburban,
and rural environment; (2) current and foresceable trends i the guality,
management and utilization ol such environments and the effects of those
rends on the social, cconomic, and other requirements of the Nation;
(3) the adequacy of available natural resources for fulfilting human and
cconomic requirements of the Naton in the light of expected population

pressures; (4) a review of the programs and activities (including regula-

tory activitics) of the Federal Government, the State and local govern-
ments, and  nongovernmental entitics or ndividuals, with partcular
reference to their effect on the environment and on the conservation,
development and utilization ol natural resources; and (5) a program for
remedying the deficiencies of existing programs and activities, together
with reccommendations for legisiation.

Sec. 202, There is created in the Pxecutive Otfice of the President a
Council on Environmental Quality (hereinalter referred to as the “Couancii™).
The Council shall be composed of three members who shall be appomnted
py the President to serve at his pleasure, by and with theadvice and congent
o'f the Senate. The Prestdent shall designate one of the members of the
Council to serve as Churrman. bach member shall he w person who, as a
result of his training, experience, and attainments, s exceptionally well
qu:lliﬁcd to analyze and interpret cm'irn_mncntul trends and intormation
of all kinds; to appraise programs and activities ol the Federal Govern-
ment in the ight of the poliey set forth i utle Tof this Acti to be conscious
of and responsive to the scientific, cconomie, social, esthetie, and cultural
needs and interests of the Nationa: and to formulate and recommend na-
tional policies to promote the improvement of the quahty ol the environment.

Sec. 203, The Counctl may employ such officers and employees as may
he neeessary to carey out ity functions under this Act. In addition, the
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Council may employ and fix the compensation of such experts and con-
sultants as may be necessary for the carrving out of its functions under this
Act, in accordance with section 3109 of title S, United States Code (but
without regard to the last sentence thereof).

See. 204, It shall be the duty and function of the Council-—

{1) to assist and advise the President in the preparation of the En-
vironmental Quality Report required by section 201+

(2) to gather timely and authoritative information concerning the con-
dittons and trends in the yuality of the environment both current and
prospective, to analyze and interpret such information for the purpose
of determining whether such conditions and trends are interfering, or
are likely to interfere. with the achievement of the poliey sct forth in
title I of this Act. and to compile and submit to the President studies
relating to such conditions and trends:

(3) to review and appraise the various programs and activities of
the Federal Government in the light of the pohey set forth in tite | of
this Act for the purpose of determining the extent to which such pro-
grams and activities iare contributing to the achicvement of such policy,
and to make recommendations o the President with respect thereto:

(4) to develop and recommend to the President national policies to
foster and promote the improvement of environmental quality to meet
the conservation, social, cconomic, health, and other requirements and
goals of the Nation:

(5) to conduct im"cstig:xtiun.\'. studies, surveys, rescarch, and analyses
relating to ceological systems and environmental quality:

(6) to document and define changes in the natural environment. in-
cluding the plant and animal systems. and to accumulate necessary data
and other information for a continuing analysis of these changes or
trends and an interpretation of their underlying causes:

(7) to report at least once cach vear to the President on the state and
condition of the environment; and

(8) to make and furnish such studies. reports thercon, and recom-
mendations with respect to matters ol policy and legislation as the
President may request,

Sec. 205, In exercising its powers, functions, and duties under this Act,
the Council shall

(1) consult with the Citizens” Advisory Comumittee on Environmentil
Quality established by Fxecutive Order numbered 11472 dated Mayv
29, 1969, and with such representatives of science. industry, agriculture,
labor. conservation organizations, State and local governments. and
other groups as it deems advisable: and

(2) utilize. 10 the fullest extent possible, the services, facilities, and

information (inchuding statistical information) of public and private
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agencies and organizations, and individuals, in order thiat duplication

of cffort and expense may be avoided. thus assuring that the Council's

activities will not unnecessarily overlap or contlict with similar activities
authorized by law and performed by established agencies.

See. 205, Members of the Council shall serve full ume and the Chair-
man of the Couacil shall be compensated at the rate provided for Level T
ol the Exceutive Schedule Pay Rates (5 U.S.CL 5313) The other members
ol the Council shall be compensated at the rate provided for Level [V of
the Exccutive Schedule Pay Rates (5 U.S.C. 5315,

Sec. 207, There are authorized to be appropriated to carry out the pro-
visions of this Act not to exceed $300.000 for fiscal vear 1970, $700.000
“for fiscal yvear 1971, and $1.000.000 for cach fiscal _\'fur thereafter.
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APPENDIX B
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PART |

INTERPRETATION aAND APPLICATION

1. In this Act,

(@) "air’” includes enclosed air;

() "Board” means the Environmental  Assessment
Board established under Part [11:

{¢d "environment” means,
v o, lind or wWater,

{i) plant and ammal life. i huding man.

(it the social, ceonomice and cultural conditions
that mttuence the hile ot man ar . Iy,

{1v) any bullding, tructure, machine or other
device mn thing made by mari,

-

any solrd Tiguid, was, odogr heat, <ound,
vibiation or radiation teattting diectly o
ndirecthy from the activities of ML, or

(V1) any part or combination of the foregoing and
the mterrelationships between anv twa or
more of them,

in or of Ontario:

{d)} “environmental assessment”, when used in relation
to an undertaking, means an environmental HETNEN
ment submitted pursuant to subsection | of seetion 3
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activity by or on behalfl of ‘Her Majesty in
right of Ontario, by a public body or public
bodies or by a municipality or municipalitics,
or

(i) a major commercial or business enterprise
or activity or a proposal, plan or program in
respect of a major commercial or business
enterprise or activity of a person or persons
other than a person or persons referred to in
subclause 1 that is designated by the regula-
tions ‘

(p) “water” means surface water and ground water, or
either of them. 1975, ¢. 09, s, 1.

2. The purpose of this Act is the betterment of the prople
of the whole or any part of Ontario by providing for the
protection, conservation and wise management in Ontario
of the environment. 1975, ¢, 69, s 2

3. This Act applics to,

(a) enterprises or activities or proposils, plans or pro-
grams in respeel of enterprises or activities by or
on behall of Her Majesty in right of Ontario or by
a public body or public bodics or by a municipality
or municipalitics on and after the day this Act
comes into foroe;

(b) only on and after a day to be named in a prochima-
tion of the Lieutenant Governor, nijor comumercial
or business enterprises or activities or proposals,
plans or programs in respect of major commercial

or business enterprises or activities of a person or

persons, other than a person reflerred to i clause o,
designated by the regulations. 1975, ¢ 09,53,

4. This Act binds the Crown. 1975, ¢. 69 s 4

ACCEPTANCE, AMENDMENT, APPROVAL

Purpose of

Act

ofX

‘The

Sub

lication
ct

virown

mission

5.- (1) The proponent of an undedtakiog to which this efenvicon
. . B . mental
Act applics shall submit to the Mimster an environmental awsessment
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Excoption

Content

ol environ-
montal
asscasment

192

'
[

assessment of the undertaking and shall not proceed with the
undertaking until,

(@) the environmental assessment has been accepted
by the Minister: and

(h) the Minister has given his approval ta proceed with
the undertaking.

(2) Subsection | does not prohibit a feasibility study, includ-
ing rescarch, or any action necessary to comply with this
Act before the approval of the Minister is given to proceed
with an undertaking.

{3) An environmental assessment submitted to the Minister
pursuant to subscction | shall consist of,

{a) a description of the purpose of the undertaking:
(h) a description of and a statement of the rationale for,
(1) the undertaking,

(i) the alternative methods of carryving out the
undertaking, and

(1) the alternatives to the undertaking;
(¢} a deseription of,

. o .

(i)- the environment that will be affected or that
might reasonably be expected to be affected,
directly or indirectly, )

(i) the effects that will be caused or that might
reasonably be expected to be caused o the
environment, and

(ith) the actions necessary or that may reasonably
be (rxp(-ctc(i to  he necessary to prcvcn(,
change, mitigate or remedy the effects upon
or the effects that might reasonably be
expected upon the environment,

by the undertaking, the alternative methods of
carrying out the andertaking and the alternatives
to the undertaking; and . o -




PR ORI SR . ;

(d) an evaluation of the advantages and disadvantages
Lt 1 .
to the environment of the undertaking, the alter-
native methods of carrying out the undertaking and
the alternatives to the undertaking, 1975, ¢ 69, <0 5.
+

6.- (1) Where a proponent is requited under this Act to jphere

submit to the Minister an environmental assessiment of an ew. ot

. Lo be
undertaking, ) franed
(@) a licence, pernut, approval, permpission or consent
that is required under any statute, regulation, by faw
or other requirement of the Province of Ontario, an
agency thercol, @ municipality or regulatory anthor-
ity, in order to proceed with the undertaking <hall
not be ssued or granted; and

(6) il it is intended that the Provinee of Ontario or any
agency thereol will provide a loan, o guarantee of
repayment of a loan, a grant or a subsidy with
respect to the undertaking, the oan, guarantee, granl
or subsidy shall not be approved, made or given,

unless,

(¢) the environmental assessment has been submitted to
and accepted by the Minister; and

(o) the Minister has given approval to poocesd with the
undertaking

(2) Subsection | does not apply to, Exception

() a licence, permit, approval, permission ot consent
(0) a loan, guarantee, grant or subsidy,

in relation to a feasthihioy study, im'lmiing‘r«'w:m‘h_ or {or
any action necessary to comply with this Act belore the
approval of the Minister is given to proceed with the under
taking. 1975, ¢ 69, < 0.

- Where NIGTS aital . . - e Preparation
7. (1) Where an environmental assessment ol an under Prepaeet

taking is submitted by a proponent to the Minister, the and notice
Minister, ,

(a) shall cause a yeview of the assessment to be prepared ;
and .
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Inspection
of environ-
mental

assossment

Withdrawal
ol environ-
maental
nssessment

Mutters
Lo be
conatdered

b‘y the
Minister

Notice of
aceeptance
of environ-
mental
fusensment

(0 shall give notice of,
(1) the receipt of the assessment.

(11) the completion of t e preparation of the
review,

(i) the place or places where the assessment and

review may be inspw((-((, and

(v} such other matters as the Minister considers
necessary or advisable,

to the proponent, the clerk of cach municipality in
which the undertaking is being or will be earried
out and, in such manner as the Minister considers
sutlable, to the public and to sadly other prrsons as
the Minister considers necessary or advisable,

{2) Any  person nuly  inspect oan environmental  assess-
ment of an undertaking and the review thereof in accordance
with the terms of the notice referred 1o in subsection |
and may, within thirty davs of the giving of the notice or
within such longer period as may be stated in the notice,

{a) make written submissions  to  the  Minister with
respect to the undertaking, the environmental assess-
mentand the review thereof s and

-2 . . . . -
(h) by written notice to the Minister, require a hearing
by the Bourd with respect to the undertaking, the
cnvironmental assessment and the review thereol.

(A proponent may withdraw or amend an environmental
Assessment b any time prior to the dav on which notice is
piven under subsection | and thereafter may withdraw or
amend an environmental assessment subject to such terms
and conditions as the Minister may by order unpose. 1975,
c. 09, s 7.

8. The Minster, in determining whether to accept or Lo
amend and accept an environmentad assessment shall con-
sider the purpose of this Act, the environmental assessment
submitted to him, the review thereof, the written submissions,
if any, made with respect thereto, any reports required by
and submitted to him, and any further review that the
Minister has caused to be prepared. 1975, ¢ 09, s, 8.

t

9. Where a hearing is nat required,

{a) pursuant to clause o of subsection 2 of section 12 or
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(b} pursuant to clanse b of <ubsection 2 of <ection 12

after receipt of a4 notice pursuant 1o claise 4 of
subsection 2 of section 7,

and the Minister, alter considering the matters <ol onl in
section 8, is of the opinion that the environmental assess-
ment i,\’,.\;lti.\(;u'lm'y to enable a decision 1o be made as to
whether approval 1o proceed with the undertaking with
respect ta which the envirommentad assessment is submit ted
should or should not be given or should e given stbyect
Lo terms and conditions, the Minister shall cept the assess
ment and give notice thereol to the proponent and in
such manner as the Minister considers suitable, to any
person who has made a written subimission (o the Minister
pursuant to subsection 2 of section 7. {975, ¢ 09, «. 9.

10, (1) Where a hearing is not required,
{a) pursuant to clause @ of subscetion 2 of ~ection 12 or

(b) pursuant to chuse 4 of subsection 2 of <cction 12
after recetpt of a0 notice pursiant to clause b oof
subsection 2 of section 7,

and the Minister, after considering the matters set out
in section 8, is of the opuron that the environmental assess
ment does not comply with this Act or the regulations, is
meonchisive or s otherwise nnsatishictory to enable a deci-
ston Lo be made as to whetlhe approval o proceed  with
the undertaking with respeet to which the environmentad
assessment s submitted should or <hould not be given or
should be piven subject to terms and conditions, the Minister
shadl give notice to the proponent and in such manner as the
Minister constders suitable, o any person who has made o
written submisston to the Minister pursinnt To subsection 2
of scction 7 that the Minister proposes” to amend  the
cnvironmental  assessment, together  with written  reasons
therelor meluding particubars, of the amendments that the
Mimster proposes o mike 1o the envirhnmental asseesiient
and, aflter considering any brther witlen subinisaaons ol
the proponent and of anv such person, the Minister, where a
hearing is nat required pursuant Lo clanse o of subsection 2
ol section 12 or 1o clanse b ol subsection 2 of section 12
alter receipt of a notice pursuant 1o subwection | of scetion 12,
sl accept o amend ad acepl the envoonmental ases
ment.

2) The Minister shadl give notice of the acceplanee or {he

J IS ) |
amendment and acceptance of the enviranmental assessment
pursuwant to aubeconion o the proponent, and moosuch
1 .
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manner as the Minister considers suitable, to any person who
has made a written submission to the Munster pursuant to sub-
section 2 of section 7, and where the assessment 1s amended
a copy of the assessment as amended and aceepted together
with written reasons therefor, to the proponent. 1975, ¢, 69,
s. 10,

11.—(1) Where, before accepting an environmental assess-
ment, the Minister ix of the opinion that the environmental
assesstment as submitted does not comply with this Act or
the regulations, is inconclusive or is otherwise  unsatis-
factory to enable a decision to be made as to whether approval

to proceed with the undertaking with respect to which the

environmental assessment s submitted should or should
not be given or should be given subject to terms and con-
ditions, the Minister shall give notice to the proponent that
he proposes, by order, to require the proponent to carry
out such rescarch, investigations, studies and  monitoring
programs related to the undertaking in respect of which
the environmental assessment is submitted as are mentioned
in the notice, together with written reasons therefor.

(2) The Minister, alter considering any written submissions
of the proponent made within fifteen days of the giving of
the notice or within such longer period as may be stated
in the notice, may by order require the proponent to carry
out such research, investigations, studies and monitoring
programs relited to the undertaking in respect of which the
environmental assessment s \uhnnttul and to submit such
reports thereon as the Minster considurs NECESSAry.

(3) The Minister shall, in such manner as the Minister
considers suitable, give notice of the order to any person
who has made a written submission to the Mimster pur-
suant to subsection 2 of section 7.

(4) Upon submissicn  of _the reports to the  Minister
they shall be incorporated as pact.of the environmental
assessment and the review thereof that the Minister caused
to be prepared may be revised accordingly. 1975, ¢ 69,5 11

12, (1) A notice that the Minister proposes to amend
an cenvironmental assessment shall state that the proponent
or any person who has made a written submission to the
Minister pursuant to subsection 2 of section 7 may, by written
notice delivered to the Minister wathin hfteen days after the
giving of the notice of proposal to amend, require a hearing
by the Board and  the proponent o the person may S0
require such a hearing. :

196




197

{2) The Minister, by notice in writing, Honring
(@) may, where he considers 1Cadvisable: or

(6) shall, upon receipt of a notice requining a hearing
pursuant to subsection b or pursaant to subscction 2
of section 7, unless in his absolute diseretion e
considers  that  the rcquir(-mvnl 1= {rivolous  or
vexatious or that a he aring is UNNEeCEssary or may
cause undue delay,

require the Board to hold a hearing with respect 1o,

(¢} the acceptance or amendment and aeceptance of the
environmental assessment ;

(d) whether approval to proceed with the undertaking
in respect of which the environmental assessment
was submitted should or should not be given: and

(¢) whether the approval mentioned in clanse o should
be given \ul))ut to terms and conditjons and, if ~0,
the provisions of such terms and canditions.

(3) Upon receipt from the Minister of a notice prrsuant tem
ta subsection 2, section 13 or clanse ¢ of ubsection 1 of
section 24, the Board shall appoint a time for the he aring,
shall give reasonable notice thereofl to the | proponent and 1o
the Minister and in such manner as the .\lmx\n Tomay direet,
notice to the public, to any person who his made 4 written
submission to the Minister pursuant to subscction 2 of
section 7 and to such other pertdons as the Minister con-
siders necessary or advisable, and such other notice as the
Board considers proper, and shall hold the hearing-and decide
the matters referred to it in the notice of the Minister

(4) The parties to any proceedings before the Bonrd g Parties
respect of the undertaking are,

{a) the proponent;

(0) any person, other than the Minister, who has requiried
the h aring; and :

{(¢) such other persons as,

(i) the Board, in its opinion, speciies have an
interest in the procecdings, and

(i) the Board, having regard to the purpose of
this Aet, may specify. 1975 ¢ 69 < 12,



Other 13. Where an environmental assessment has been accepted

hearings
or amended and accepted, and no hearing has been held
pursuant to section 12, the proponent or o person whao has
made a written submission pursuant to subsection 2 of
section 7 may. by written notice delivered to the Minister
within fifteen days after the giving of the notice mentioned
in section 9 or the notice mentioned  in subsection 2 of
section 10, require a hearing by the Board with respeet to,

(¢} whether approval to proceed with the undertaking
in respect of which the environmental assessment
was submitted should or should not be given; and

(") whether the approvad mentioned in clause @ should
be given subject to terms and conditions and. i so,
the provisions of such terms ad conditions, and

the Minister, by notice in writing,
() may, where he considery it advisable: or

(d) shall, upon receipt of any such notice requiring
@ hearing, unless in his absolute  discretion he
considers. that  the requirement  is frivolous  or
vexations or that & hearing i< unne CSSATY or may
catse undue delay,

require the Board to hold o hearing. 1975, ¢. 69, 5. 13

Appraval -0 (1) Where the Minister has accepted an enviren-
to proceed ! . X O
mental assessnient of an undertaking, the Minister m.y,
with the capproval of the Licutenant Governor i Council
ot ol such Ministers of tie Crown as (he Licutenant Governor
i Conncil may desipmate,

{a) give approval to proceed with the undertaking ;

{(h) give approval to procecd  with  the undertaking
subject to such terms and conditions as the Minister
considers hecessary to carry out the purpose of this
Act and in particular requiring or spectlying,

(1) the methods and phasing of the carrving out
of the undertaking,
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(i) the works or actions to prevent, ‘mitigate or
remedy  effects of the undertaking on the '
environunent,

(i) such rescarch, investigations, studies and
monitoring programs related to the under-
taking, and reports thereof, as he considers

necessary,

(iv) such  changes in the undertaking  as he
considers necessary,

(v) that the praponenl enter into one or more

agreements related to the undertaking with

. any person with respect to such matters as
the Minister considers necessary.,

(vi) that the proponent comply with all or any
of the provisions of the environmental assess-
~ment as acceepted by the Minister that may

o be incorporated by reference i the approval,

{vit} the period of tinte during which the under-
taking, or any part thereof, shall be com-
menced or carried out; or

{e) refuse to give approval to procecd with the under-
taking.

] T BT - Pinee - Piage - Mattern
(2) In (lfl(lll\ﬂlﬂl_g whether to Hive approval, give ap Mutte
proval subject to terms and conditions or refusel to give gonaidernd

. . . . )y Lhe
approval to procecd with an undertaking in accordance with Miniater

subscction 1, the Minister shall consider,

{a) the purpose of this Act;
(hy the cnvironmmental assessment of the undertakimg s
accepted by the Minister;

. . . 1o. . .
{c) the submissions, i any, made to the Minister with
respect to the environmental assessment.

{3) The Minister shall give notice, together with written f;;i‘;:y(‘n(\,{
reasons thereflor, of his approval, approval subject to terms
and conditions or refusal to give approval to proceed with
the undertaking to_ the proponent, and in sucl manner as
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the Minister considers Suitable, to any person who has made
a written submission to the Minister pursuant to subsection
2 of section 7 and to such other persons as (he Minister considers
necessary or advisable, 1973, ¢ 69, <. 111,

5.0 An approval by the Minister pursuant to this Act
to proceed  with an undertaking  does not preclude any
procecding in orelation' to a0 contravention of any provision
of The Lwvironmeniad  Drotection Acf, 1971 The Onlario
Water Resources et or the regulations made under either of
those Acts. 1975, ¢, 69, < 13

16, (1) No person shall proceed with an undertaking

Ccontriny Lo oany term ot condition mposed by the Minister

in giving approval to proceed with the undentaking.

(2) No person <hatl give, make, issue, mterpret or apply
any hicence, peoit, approval, permission, consent,  loan,
guarantee of repayvment of w0 loan, grant or subsidy  that
is required in order to proceed with an undertaking contrary
to-any term or condition unposed by the Minister in giving
approval ta proceed with the undertaking., 1973, ¢, 69, <. 106,

17. Where o proponent of an undertaking proposes to
make oochange in the undertaking,

(@) before the Minister has given approval to proceed
with the undertaking, that does not conform to the
environmental assessment of  the undertaking as
accepted by the Minister: or

(by alter the Minister has given approval to proceed
with the nndertaking, that does not conform to any
term or condition mposed  upoit the approval’ (o
procecd with the undertaking,

this Act applies to the proposal to make the change in the
undertaking as though the proposed change were itself an
undertaking to which this Act apphes. 1975 ¢ 69, s 17,

ENVIRONMENTAL ASSESSMENT HOAKRD

IR, (B A board to be known as the Knvironmental Assess-
ment Board 1s established and shall be <‘(m1;“xo.\'c<l ol not fewer
than five persons who shall be appointed by the Lieutenant
Governor in Council and shall not be cmploved in the publie
service of Ontario in the crploy of any ministry,
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(2) The Laeatenant Governor i Couneil shall "designate a
chairman and one or more vice-chairmen from among the
members of the Board.

(3) T the case of the absence or mability to act of the
chatrman or of there being a -vacaney in the offiee of the
chatrman, a vice-chairman shall act as and have all the
powers of the chairman and, i the absence of the chairman
and vice-chairman or vice-chairmen from any mecting of
the Board, the members of the Board present st the meeting
shall appoint an acting chairman who shall act as and have
all the powers of the chairman during the meeting.

¢ The members of the Board, other than the chairman,
shadl be appomted for @ term of ane, two o three vears o
that as nearly as possible one-third of the members, other
than the charman, shall tetive each year

{3) The charrman of the Board shall he appointed to hold
office during pleasure.

(O0) Fvery vacaney on the Board cawasd Dy the deathy,
resignition or meapacity: of aomember may be flled by the
appointment by the Lientenant Governor i Counail of a
person to hold office for the remainder of the term of such
member,

(7) Three members of the Board constitinte a AU,

{8) Such cruplovees as e necessary to ey ont the duties
of the Board shall be appomted vnder The Pubiie Service e,

{9 The Board may appoint {rom time Lo tme one or more
persons having technieal or speciad knowledge of anyv matter
to inquire into and report to the Board and to assist the
Board v any capacity in respect of any matter bhefore it

(I The members of the Powrd shall be pand such temunera-
tior and expenses as oare determined byothe Tieatenan
Governor m Council,

(1) The powers of the Board shadl be exercised by resolu.
ton and the Board may paes resolntion ;(n\'vrr;m;z the cadhing
of and the proceedings at mectings and speedving the powers
and duties of cmployees of the Board and generably dealing
with the carrving out of it~ function.

(12 The Poard may determine 1. own practice and

procedure o relntion to hearings and subject to
: . ey . | : -

section 28 of The Statuboy Powers Procedure A 1971 and
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the approval of the Licutenant Governor in Council, make
rules governing such practice and procedure and the exercise
of its powers in relation thereto and prescribe such forms
as are considered advisable.

(13) The chairman may. in writing, authorize less than a
quorum of the Board to conduct a hearing and the member
or members conducting the hearing shall have all the powers
of the Board for the purposes of the hiciaring,

{I4) No member of the Board shall participate in a decision
of the Board pursuant to a hearing unless e was present
throughout the hearing and heard the evidence and argument
ol the parties and, except with the consent of the parties,
no decision of the Board shall be given anless all members so
present participate in the decision, .

(15) For the purpose of procecdings before the Board, the
Board may appoint from among a class of partics to the
procecdings having, in the apinion of the Board, a common
interest, a person Lo represent that elass in the proceedings, but
any other member of the class for which such appointment
was made may, with the consent of the Board. take part in
the proceedings notwithstanding the appointment,

(16} The Minister is entited, by counsel or otherwise, to
take part in proceedings before the Board.

(17) The Board shall give a copy of its decision together
with written reasous therefor to the Minister, to the parties,
or where an appointment has been mace pursuant to sub-
section 13, to the appointee on behall of the class, and to
such other persons ax have made written submissions pursuant
to subsection 2 of section 7 and to the clerk of cach municl-
pality 1 which the undertaking is being or will be carried
out.

(18&) No decision of the Board is offective until it becomes
final pursuant to section 24,

(19) No decision, order, direction, resolution or ruling of
the Board shall be questioned or reviewed in any court and
no proceeding shall be taken in. any court by way of
injunction, declaratory judgment, certiorar:, mandamas, prohi-
bition, application for judicial review, quo earranio, or otherwise
Lo question, review, probubit or restrain the Board or any of its
decisions, orders, directions, resolutions or rulings,

{20} Except as otherwise provided i this Act, The Statutory
Powers Procedure Act, 1971 applies to the proceedings of the
Board. 1973, ¢. 69, s. 18.
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19. A hearing conducted by the Board or a member or
members of the Board shall be open to the public except
where the Board or the member or members of the Board
conducting the hearing is or are of the opinion that matters
may be disclosed at the hearing that are of such a nature,
having regard to the ciremmstances, that the desirability of
avoiding disclosure thercof in the interest of any person
affected or in the public mterest outweighs the desirability
of adhering to the principle that hearings be open to the
public, in which case, the Board or the member or members
of the Board conducting the hearing may hold the hearing
concerning any such matters in camera, 1975, c. 69, 5. 10,

20. Any decision of the Board that becomes final pursuant
to scction- 24 shall be deemed to be the decision of the
Minister or of the Minister with the approval required by
scction 14. 1975, ¢. 09, 5. 20.

21. No member, employee or :1;§;><>ixml«-l' of the Board shall
be required to give testimony inany proceeding with Fegard
to information obtained by him in the discharge of his duties
as a member, employee or appointee of the Board. 1973,
c. 09, s. 21. ~

22, Where the Environmental Hearing Board, e~tablished
under The Ontario Water Resources Ao, ;)I’()l)(;\q'([ to hold
or commenced but did not complete @ public heanng or did
not report thercon under The Ontario Water Resources Act
or The Invironmental Protection A, 1971 nnmediadely
before this section came into force, the hearing shall be
held or continued or the report may be-made by the Fnviron-
mental Assessment Board o, where it s necessary or
advisable in the opimion of the chairman of the Environ-
mental Assessment Board, the Environmental (\ssessment
Board may hold a fresh hearing and any action or natice
taken or given by the Environmental Hearing Board shall
be deemed to have been taken or given by the nviron-
mental Assessment Board., 1975, ¢, 09; <. 22,

2:3. For purposes relevant to the sabject-matter of
hearing, the Board, its employres and appointees may enter
and inspect any had or premises other than a dwelhing

at-any reasonable time. 1975, ¢ 049 50 23

24, (1) Within twenty-cight days alter receipt by the
Minmister of a decision of the Board on any matter referred
to 1t by notice of the Minster prosant to subsection 2 of
section 12 or section 13 ot made pursuant to clanse ¢,
or within such longer peried as may be determined by the
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Minister within such twenty-cight day period, the Minister,
with the approval of the Licutenant Governor in Council
or such Ministers of the Crown as the Licutenant Governor
in Council may designate, iy,

(a) vary the whole or anv' part of the decision:

(0) substitute for the decision of the Board, such
decision as he considers appropriitte; or

(¢) by notice to the Board require the Bourd to hold
a new hearing of the whole or any part of the
matter referred to the Board by the notice of the
Minister and reconsider its decision,

(2) Subject 1o subsection 3, a decision of the Board is
final after the cxpiration of the period or periods mentioned
in subsection | unless, pursuant to subsection I the decision
is varied or a decision is substituted for the decision of the
Board or a new hearing is required, '

(3) A decsion of the Board that has been varied pursuant
to clause «w or w0 decision that has been substituted for the
decision of the Board purstant to clause b oof sabseetion 1
is final, : : ‘ !

() The Minister shall give notice, together with writlen
reasons therefor, of any variation, substitution or Fequires
ment of 4 new hearing pursuant to subscetion 1. ta every
prison entitled to receive o copy ofy the decision of  the
Board pursuant to subsection 17 of section I8 1975, ¢ oY,
s, 21 :

PART 1V

I

PROVINCIAL OFFICERS

253, (1) The Minister may designate i owniting one
or more cmplovees of the Mimstry or other persons as
provincial othicers for the purposes of any section or Part
of this Act or any regulation: or section ol any regulation
made under this Act that is referred to in (he designation
and in a designation may it the authority of a provineial
officer in such manner as the Minister considers necessary
or advisable,

{(2) The Mimster shall issue o every provinelad officer a
certificate of his designation and every provineial officer,
i the execution of his duties under’ this At and  the
regulations,  shall produce  his  certificate of designation
upon request. 1975 ¢ 60 < )5, '
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2¢.—(1) Where a provineial officer has reasonable grounds
for believing that 1t is nccessary, for the purpose ol the
administration of this Act and the repuiations, he mav,
upon production of his certificate of designation, enter at
any rcasonable time any building, other than o dwelling,
or any structure, machine, vehicle, land, water or air and
make or. require to be made such surveys, examinations,
investigations, lests and inquiries, as he considers necessary
for such purpose, including examinations of hooks, records
and documents and may make, take and rémove or may
require to be made, (aken or removed samples, copies or
extracts.,

(2y Where a0 provinaal judge s satisfied, PO an o ev
parte application by w provincial oflicer, thiat there s
reasonable  ground  for believing that it IS necessary (o
enter any building, including a dwelling, structure, muachine,
vehicle, land, water or arr for the admimstration of this
Act or the regulations, the provinciand judpe may dssae an
order authorizing @ provincial oflicer to ewnter therein or
thereon and to make or require to be nuede such SHIVEYS,
examinations, investigations, tests and inquirfes and to take
the other actions mentioned i subsection T but every such
enlry, survey, examination, investigation, test, mquiry and
other such action shall Le made or taken between sunrise
and  sunset unless the provineal  judge anthorizes the
provincial oflicer, by the order, to <o act at another tine.
1975, c. 69, 5. 26,

27. No person shall hinder or obstinct o provined
officer in the Tawfal performance of his duties or knowingly
furmsh a provined oflicer with Talse information or refuse
to furnish hime with information cequired for the putposes
of this Act and the repulations, 1975 ¢ 69, s, 27,

28, (1) Every provineal ofhoer shall prv.\«'-rvv SECTeCyY
in respect of Wl matters that come 1o his knowledpe
the course of any survey, examination, test or imlnir\' nnder
this Act or the repnlations and <hadl not communicate any
such-matter to any person exeept, - »

() s may be requiced an connection with the adonm
stration of this Act and the regnlations or any
procecdings under this Act o the vegulations:

(b) to s counsel; or

(¢) with the consent of the person to whom the intor-
mation relates. :

(2) Except in a proceeding under this Act or the regu

lations, no provincial officer shall be required 1o give

testimony inany civil suit o proceeding with repacd o
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information obtained by him in the course of any survey,
examination, test or inquiry under this Act or the regulations,
1975, c. 69y 5. 28,

PART V

ADMININIRATIHON

206

Q,DD“CM“’" 20, The Minister, in addition to any other remedy and
p‘vlﬂgon“l Ctoany penadty imposed by faw, may apply to the Divisional
LOur . - - .

Court for an order,

{a) enjoining any act to proceed with an undertaking
contrary to this Act: or

(h) iHV.‘l“(l'lliHL‘ any  hee nee. permit, approval, per-
mission” or consent issucd or granted contrary to
subsection 1 of section 0,

and the court may make the order on such terms and con-
ditions as the court considers proper. 1975, ¢, 69, <. 29
Exemption 30, Where the Minister s of the opmton that it s n
the public interest, having . regard (o the purpose ol this
Actand weighing the sime against the mjury, diwmage or
mtecference that might be chused Lo any person or praperly
by the application of this Act (o anv undertakimg, the
.\hmsl('r, with the approval of the Licutenant Governor in
Council or of such Ministers of the Crown s the Licutenant
Governor in Council may designate, may by oorder,

() exempt the undertaking o the proponent ol the
vadertaking from the apphcation of this Act or the
tegulations or any matter or madtens provided. tor
in this Act or the regulations subject to such terms.
and conditions as the Minister Ay mpose

(hy suspend o revoke an excption teferied  toom
clanse o

{eb alter or revoke any term oor condition of  an
exemption referred to in clause o 1973, ¢ 04, <0 30,

Diuclunure 31, Notwithstanding any other provision of this  Act,

where the Minister is of the n(nnmn that camplianee with
any’ provision of this Act is cansing, will cause or will likely
canse the disclosure of matters that.are of such a nature
that the desirability of avaiding disclosure thereol in the
mterest of any  petson affected  or in the public nterest
ontwelghs the desirability of disclosing such matters to the
public, the Minister may make suelt order {or the protection
of such person or the public interest  as  he  considers
necessary or advisable, <1975, ¢, 69, s, 31,




32.—(1) The Mimster shall cause to be maintained a
record of every undertaking in respect of which an cnviron-
mental assessment has been submitted under this Act that,
subject to any order of the Minister pursuant to section 31,
shall consist of the environmental assessment. the review
of the environmental assessment that the Minister caused to
be prepared, any written submissions, anyv decision of the
Joard or the Minister together with written reasons therefor, if
any, made under this Act, any notice under section 9,
subsection 2 of section 10, subsection 3 of section 14,
subsection 4 of section 24 and section 39 and any order of
the Minister pursuant to this Act together with the written
reasons, if any, therefor.

(2) The Minister shall, upon the request of any person,
make availuble for the inspection of such person any record
referred to in subsection 1 oincluding any document forming
part of the record as soon as practicable after issuanee or
receipt of the document. 1975, ¢ 09, < 32,

33, The Minister, for the purposes of the admimistration
and enforcement of this Act and the regulations may,

{«) conduct rescarch with respect to this environment
or environmental assessments

{6) conduct studies of the quality of the environment

{t) conduct studies of environmental planming or en-
vivommental assessinents designed to lead 1o the wise
use of the environment by man

() convene  caonletences and. conduct seminaes and
cducational and tinmng programs with tespect Lo
the ecnvironment or environmental assossments:

(e} gather, publish and disseminate information with
respect to the environment or environmental assess-
ments

) make grants and loans for research or the trinning
of persans with respect to the envitonment or
cnvironnental  assessments in osaeh amounts and
upon such terms and conditions as the Minister, <ub-
ject to the approsal of the Teatenant Governor n
Counal, may determine:

() appoint comnuttees to perform such advisory
functions a< the Minister considers advisibhe

) make sch vesigaions s vey CNI BN On
tests and other arrangements as he considers neces-
sary; aiud

Record

Innpection

Powers and
duties of
Mlinister
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{r) with the approval of the Licutenant Governor in
Council, enter into an agreement with any govern-
ment or person with respect (o the environment or
cnvironmental assessments 1975, ¢ 69, 5. 33

frotection 3o (1) Exeept m the case of an application for judicial :
l;r;"‘;‘n:; review or an action or proceeding that s ,\p.(-('iriv:lll_v pmvi(_lcd
for with respect 1o a person referred to in this subsection
inany Act or inoa regulation under this oF any other Act,
no action or other proceeding for damages or otherwise lies
or shall be instituted against an emplovee of the Ministry, ¢
a member of the Board or a Lrown employer within the
RSO0, meaning of  The Public' Service el who is a provincial
officer or is acting under the direetion of an ciaployee of the ‘
Ministry, or such member or provineial officer, for any act .
done in good faith in the execution or intended execution
of any duty or authority under this Act or for any alleged
neglect or default in the execution in'good faith of any such
duty or authority,
fgﬁ;"v“m‘l‘%‘{ {2) Subsection | does,niot, by reason of <ubsections 2 and
Habllity ol section 5 of The Procecdings  Against the Crown Act, |
g.iq&? B0 dieve the Crown of lability in respect of o tort committed ’
by an agent or servant of the Crown to which it would
otherwise be subject and the Crown is liable under that Act
for wny such tort inoa ke manner as o sabheection 1 had ,

not been enacted. 1973, ¢, 69, < 34

Hoarings 35, Where a proponent is required under this Act not
othar to procecd with an undertukmge ool an environmental
assessment of the undentaking his been accepted by the
Minister and o pabhe heating s requined o permitted under .
"32'(;:-5:"70 The  Inviroomentad  Protectvon Aot 1971 on The Ontario
cwr  Waler Resowrces Act other than by the FKovicommental Appeal
Board or the Ontario Municipad Boaod with respect to the
undertaking, the Minister shall order, -
{a) that the public hearing under <uch other Act may .
be proceeded with and that this Aot or the regu-
Litions or any matter or matters provided for in :
this Act or the regulations that is specified in the
order does not apply to the undertaking or pro-
potnent s or ’
{(b) that this Act applies to the andertaking and
proponent and the public hearing under such other
Act shadl be deemed not to be required or permitted.
1975, ¢ 69, < 33
Fformation 36, No person shall knowingly pive false formation

inany appliciion, return or statement made to the
Mimister, the Board, an employee ar appointee of  the



Board, a provincial officer or any ciployee of the Ministry
in respect of any matter under this Act or the regudations.
1975, c. 69, 5. 306.
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37. In any prosccution, proceeding  or hearing under Certifieates,

el as

this Act or the regulations, the production of, evidence

(@) 2 certificate or report of an analyst in the ciploy
of the Crown in right of Ontario designated by the
Minister as to the analvsis, ingredients, quality,
quantity or temperature of any material, whether
solid, hqud or gas or any combination of them: or

() anv document under (this At purpoirting to be
signed by the Minister or by or for the Board, or
any certified copy thereof,

is prima fucic evidence ol the facts stated therein and of
the authority of the person making the document without
any proof of appointment or signaturce. 1975, ¢. 69, s 37,

38.—(1) Any notice, order, approval or other document
under this Act or the regulations is safficiently given or
served il delivered personally dr sent by registered mail
addressed to the person to whom delivery or serviee s
to be made at the, Tatest address appearing on the records
of the Ministry. '

{2) A notice,

(¢} given by the Minister pursuant (o section 9, <ection
10 "or subsection 3 of section [ : |

(h) given by the Board l)\‘n‘su:mt to subsection 3 of
<ection 127 or

{c) of the order of the Minister pursuant to scection {1

shall be given to the clerk of cach municipality in which
the undertaking is being or will be carricd ont.

(3) Where notice is given or service is made by registered
mail, the piving o <ervice shall be decmed to e meede on
the seventh day after the day of mailing unless the person
to whom notice s given or on whom service is being made
establishes that he did not, acting in good faith, through
absence, accident, lness or other cause bevond his control
receive: the natice, order, approval or other document until
a later date,

Service

Notice to
clork of
municipadity

Idem




210

Leaf blank to correct

numbering



Public
notice

Inapection of
documents

Destruction
of certain
documaonts

Where
notice
Lo be
iven Lo
Minister

. Offence

t
i

() Where the Mimster or the Board s ol the opinion
that because the persons who are to be given any notice or
document under this Act are =0 numerous, or for any other
reason it s impracticable to pive the notice or document to
all or any of the persons individuatly, the Minister or the
Board, a= the case may be, may instead of doing so, cause
the notice or reasonable notice of the contents of the docu-
ment to be given to the persons by public advertisement or
otherwise as the Minister or the Board may direct, and the
date on which such notice or reasonable notice of the contents
of the document is first published or otherwise given as
direeted, shall be' deemed to be the date on which the notice
or document is given.

(5) The making available by vthe Minister of a copy or
reproduction made by any means of a document is com-
plianee with the pProvisions of this Act authorizing the
imsped tion ol the docmment,

(0} Notwithstanding any provision of this Act, a document
may be destroyed by or under the authority of the Minster
when fit has been completely recorded or copicd and the
recording or copy i retained for the purpose of inspection
under this section. 1975, ¢, 09 s 38

390, Where a proponent of an undertaking in respect
of whith an envitonmental assessment has been accepted
by the Minister and for which approval to proceed has been
given by the Minister receives notice of any fact, situation,

Cevent, order, provecding or application the resutt of which

or complianee with which has affected, affects or may
affect the ability of the proponent to proceed with “the
undertaking in accordance with any termeor condition to
which the approval of the Minmster to [_)mu‘c(l with the
nndertiking s subject, the proponent hall forthwith give
notice thereof to the Minister. 1975, ¢, 09, = 39 ‘

10, Fvery person, whether as principal or agent, or an
ciployee of cither of theny, who contiavenes any p('n\'isiun
of this Acp ot the tegalations or fails to comply with an
order or a termn or condition of an approval issued or given
ander this Act s guilty of an offence and onoosumurary
conviction is lable on a first conviction to a fine of not
more than $53.000 and on a subscquent conviction to a fine
of not more than $10,000 for every day or part thereol upon
which the offence occurs or continues, 1975, ¢. 09, s, 0.
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PART VI

REGULATIONS
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41. The Lieutenant Governor in Council may make rogu-“eﬁf““‘““”

lations,

(a)

(5)

5y

(4)

defining any cnterprise or activity as a major com-
mercial or business enterprise or activity

defining enterprises or activities as, classes of major
commercial or business enterprises or activities;

defining any body other than a municipality as a
[)H‘)“(t ‘)()(ly‘

designating any major commercind or business enter-,

prise or activity or class of major commereinl or
business enterprises or activities as an undertaking
or class of undertakings to which this Act applies;

designating any proposal, plan or program or any
class  of proposals, plins or programs in respect of
any major conmercial o business enterprise or
activity or any class of major commercial o business
cnterprises o activities as an undertaking or class
of undertakings to which this'Act applies;

exempling any person, class of persons, undertaking
or class of undertakings from the provisions of this
Act, the regulidions or any section or part of a scction
thercol and designating any enterprise or activity or
class ol enterprises or actvities or any  proposal,
plan or program or any class of ])l()[)(),\.kl.\, plans or
programs in respect of any of them by or on behall
of Her Majesty moright of Ontario, by a public
body or public bodies or by 2 municipality or muni-
cipalitics ws an undertaking or clisss of nadertakings
to which  this  Act applies notwithstanding  any
exemption under this ('121\.1,“\(‘; i

preseribing additional information that shadl be con-
tained in environmentad assessments submitted to
the Minister:

preseribing forms for the purposes of this Act and
providimg lor then use. 1975, ¢ 09, 0 41,

+2. A class of undertakings under this Act or the regu-

lations may be defined with respect to any attribute,

Class of B
under-

quality takings




Scope of
regulations

Adoption of
codoain
regulntionn

Application
of

regulations

1dem

Idem

or characteristic or combination thereof and may be defined
to include any number of undertakings under onc ownership
or more than one ownership and whether or not of the same
type or with the same attributes, qualities or characteristics.

1975, ¢. 09, 5. 42.

43. Any regulation may be genceral or particular in its

application, may be linited as to time or place or both and
may exclude any place {from the application of the regulation.

1975, ¢. 69, s, 43,

4. Any rcegulation may adopt by reflerence, in whole or

i part, with such chanpes as the Lieutenant Governor in
Counctl considers necessary, any code, formula, standard or

procedure, and may require compltance  with any  code,

standard or procedure so adopted. 1975, ¢ 09, s 1L

45, (1) A regulation s not effective with respect to an
enterprise or activity that s commenced before the regulation

cotmes into foree.

(2} Notwithstanding subsectjon 1, a regulation is effeetive

with respect to,

{

activity that s commenced alter the conmg into

force of this Act and that s being carried on or s
not completed when the regulation comes into foree;

(hy wosignificant change made noany major commercial

of bustness enterprise or activity after the coming
into farve of this Act and that s being caaried on or

15 not completed before the regulation comes into

furce; or

{c} any proposal, plin or progrion in respect of any

{a) any  major commereinl or business enterprise nof

major commercial or business enterprise or activity

or any class of major commerctal or business enter-

prises or activities proposed or made before the

convng nto foree of the regulation whether the

proposal, plan or progrium is proposed or made before

or after the coming into force of this Act.

{(3) Notwithstanding subsection 1, a r(-gnl;xtiun macde under
clause [/ of section 41 is effective whether the enterprise or
activity, or cliss of enterptises or activities, or proposal, plan
or program or class of proposals, plans or programs in respect
of any of them is commenced, carried on, made or proposcd

before or after the coming into force of this Act.

5. 45.

1975, c. 69,
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PART VI
MISCELLANEOUS

*40. This Act comes into foree on a day Lo be named by Commence:
proclamation of the Licutenant Governor,

47. Thi.\'.:\r(
mend Act, 1975,

may be cited as The Environmental L ssess- $hort title

TNOTE: The Act was proclaimed in {orce on the
ss. 18 (1-11, 1), 19, 21 o 23, 46, 47 (20th
() (1), (p). 2. 3 (a). 40 17,1

following  dates:
Apnl, 1976y, ss. | (a-n),

RQL2, 14820020, 29 1o 40, 41 (¢, f g, Ay, 42
to 44, 45 {1, 3) (20th October, 1976} s& | () (i), 3 (&) 41 {a. b, d. o),
45 42) (16th Jannary, 1977 .




APPENDIX C

Department of Environment Planning

Fort Garry - St. Vital EIR

Construction of the Fort Garry - St. Vital Bridge
and fhe related approach roads would create a four lane
" divided major thoroughfare south of and adjacent to the
the exiéting Winnipeg Hydro and Manitoba Hydro transmis-
sioﬁ lines. The project wéuld include a railway grade
'separation over the CNR Letellier Subdivision, traffic
interchange with Pembina Highway,'a'bridge crossing of
the Red Rivsr, and an overpass over River Road, which
would be relocated to the west of its current alignmernt.
Landscaping associated with the facility would not be
confiﬁed to the specific right-of-way, but would be inte-
grated with more intensive developﬁent of the hydro rights-~
of-way for active and passive park purposes, incorporating
pedestrian-apd cycle features, playgrounds, sports facili-
ties'aﬁd diversified landscaping propoé;is. } —

The facility has beeﬂ proposgd'for approximétely
a decade in largely the form currently shown on prelimin-
ary functional plans; these plans have, however, been com=-
prehensively updated to conform with Winnipeg City Coun-
cil's recently-enunciated policy on transportation devel-

opment. Alternative alignments substantially removed to
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| the north and to the south éf the hydro corridor were con-
sidered approximately .seven years ago and were rejected in
view of their extremely disruptive effect on established
residential development (in the case of the more southerly
alternativé) and on established residential and commercial
development and on a major regional park (in the case of

the more northerly alternative).

Environmental Effects

West of the Red Rivér, the facility would skirt
the north gside of an established residential neighbour-
hood. The facility would be unlikely to impair attitudes
of area residents to their community. There is a potential

for adversely affecting the environmental quality for

homes immediately adjacent to th; south property line of
the west approach road to the structure in the forms of \
noise levels and visual effects; these problems could be
offset and alleviated through sound barfiefs-whicﬂ cpﬁld
be constructed on the area between the edée of pavemént
and the privaéé property as part of the landscaping propo-
sals to be developed in the course of detailed design.

The facility would increase accessibility from the subject
area to other parts of Winnipeg, including the regional
shopping centre proposed in St. Vital for which this fac-
ility would act as a catalyst; existing north-south vehicu-

lar and pedestrian corridors of communication would not be
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disrupted by the proposal and.might well be enhanced in
terms of pedestrian and cycle facilities on the west
bank of the Red River.

East of the Red River, the introduction of the
facility would make the developing south St. Vital residen-
tial area more accessible by car to other parts of Winnipeg.
The possible deﬁelopment of a regional shopping centre in
the area, prompted by the major bfidge construction, would
broaden the range of shopping and other services. Access
providedafrom'the area to the Victoria General Hospital
would constitute a social benefit to area residents, as
would the opportunities to travel by automobile and pos-
sibly transit in order to ﬁake increased use of cultural
ghd educational facilities available at the University of
Manitobas Community facilities would be planned to per-
mit neighbourhoods north and south of the proposed major
road to function independently; ﬁovements in a nqrth7south
direction would be confined to the_arté}ial'and éollector
street crossings as is presently the case, with tﬂeﬁpos-
sible and desirable addition of pedestrian and cycle cros-
sings involving no direct conflict with east-west xehicular
traffic. Resident attitudes toward the adjoining neighbour-
hoods afe positive and»likely to remain so. Noise levels
affecting:homes (exiéf;;g and proposed) on lots abutting

the facility would obviously increase.
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In general, the adverse environmental effects of
the proposed Fort Garry - St. Vital Bridge would be those
normally associated with major thoroughfares; however,
the width of the avaiiable right-of-way and of the adjoin-
ing open corridor would mean that these adverse impacts

would be relatively minor in comparison to the majority

of existing regional streets. 1In addition, the aforemen-
tioned width would afford part of the area necessary to
develop earth mounds, wall-type sound barriers and land-
scaping plantings and features which could provide visual
separation as well as sound buffering; It is important
that the ongoing subdivision process provide adequate buf-
" fer strips to ensure the opportunity to construct these
separators,

From the environmental point of view, no distinct

alternatives are proposed; it is presumed that detailed de-

sign of the facility and of future nearby subdivisions will
be successful in optimizing~environmen£éi aspecfé of'the
facilitys _Some action in terms of acquiring land within
‘recently-approved subdivisions -in the design of which these
considerations have not been satisfactorily resolved may

have to be contémplated.
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