Carceral Abolition as Disability Justice for Incarcerated People

with Fetal Alcohol Spectrum Disorder (FASD)

by

Victoria Weir

A Practicum submitted to the Faculty of Graduate Studies of
The University of Manitoba

in partial fulfilment of the requirements of the degree of

MASTER OF HUMAN RIGHTS

Faculty of Law

University of Manitoba

Winnipeg

Copyright © 2023 by Victoria Weir



Table of Contents

AADSTFACT. ...ttt ettt e ettt e et e e be e be e be e beeteeabeeheesbeeR b e eheeAbeehe e At e eheeAbeehe e beeReeebeenteeheebeebe e beateebenteebeenre e 3
RESBANCR ... ..ottt ettt e s be e ebe s bt e s be e ae e s beeRee s beeAb e be e A beebe e A beehe e beeheeebeeneeebeeaeesbeeaesreenreas 5
PractiCuUm PIACEMENT..........oiiie ettt et st e et s be e st e s be e st e sbeesbeebsesbeeasebesaeesbeennesteeeestaerens 5
Research Methods & POSITIONAIITY. ........ccoieiiiiieiie bbbt 5
FASD BNG STIGIMA.....cttiitiieeiiit ettt et b et b et b e b e e bbb E b b s b b e b e bt bbb bbbk bbb 7
AN K- 1[0 I Oo] (o] a1 - 11 o] o WSSOSO PP 9
Human Rights Theory and FrameWOIrKS ...ttt bbbt e sb e e eneas 11
Disability Justice & HUMAN RIGNTS ........oiiiiiiiiiie bbb bbb e 11
Prison Abolition & HUMAN RIGNTS .......oiiiiiii bbb bbb e 13
FASD and the CarCeral SYSTEIM ........c.ociiii ittt e s b e et e s ae e s te s e e steaseesbeeneeseeenee e 14
ThHe NEed FOr DECAITCEIALION .......ciiviiiiieiiiieieie ettt b st s bttt be b et e b e s e st e s e be st abe st et et 17
RESIOrative JUSTICE AEINALIVES. ......ciitiiiieiite ettt sb et b et b et eb e ettt se et et ebese et e nnereneas 19
Decarceration as DiSADIITY JUSTICE........ccceiviiieieieeee sttt et a e te e s te b e stesbesresbeseeseenbeneeseensenens 23
100 o Tod [T S]] o S OO 25

L L (= (= 10T 27



Abstract

People with fetal alcohol spectrum disorder (FASD) are overrepresented in the Canadian
carceral system (Flannigan et al., 2018a; Flannigan et al., 2018b; MacPherson et al., 2011,
McLachlan, 2017). Reports indicate that their experiences in custody tend to be marked by
higher rates of trauma, violence, and institutional struggles, contributing to continued contact
with the carceral system over their lifetimes (Baldry, 2018; Standing Senate Committee on
Human Rights, 2020). Despite this adversity, a review of the existing literature indicates that
research about FASD and contact with the carceral system has not adequately critiqued the
legitimacy of the carceral system itself. Exploration of possible alternatives to imprisonment for
people with FASD has been limited. The experiences of people with FASD in the carceral
system underscore the need for prison abolition and the development of robust alternatives to
incarceration. Research demonstrates that community-based alternatives, such as restorative
justice, can be successfully adapted to meet the needs of people with FASD (Blagg et al., 2019;
Evans & Bourgon, 2020; Flannigan et al., 2022). Furthermore, these alternative justice strategies

are a meaningful step toward achieving both prison abolition and disability justice.
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Carceral Abolition as Disability Justice for Incarcerated People
with Fetal Alcohol Spectrum Disorder (FASD)

People with fetal alcohol spectrum disorder (FASD) are over-represented in the Canadian
carceral system (MacPherson et al., 2011; Olson & Sparrow, 2021). When in custody, they
experience higher rates of trauma, violence, and institutional discipline than others, and they are
more likely to be reincarcerated after their release (Dickson & Stewart, 2022; Standing Senate
Committee on Human Rights, 2020). These issues are symptomatic of deeper concerns
underlying the mainstream Canadian carceral system and engage several essential themes of
human rights. However, the stigmas attached to both FASD diagnosis and incarceration have
resulted in this community’s ongoing oppression through incarceration receiving far less
attention than it deserves.

This research paper builds upon a practicum placement hosted by the Manitoba-based
organization Initiatives for Just Communities. It reviews existing research about the experiences
of people with FASD in correctional settings to underscore connections with the movements for
prison abolition and disability justice. This paper opens with a description of the practicum and
the positionality informing the research, followed by a discussion of FASD in Canadian society.
Theories of prison abolition and disability are outlined before being applied to the context of
incarcerated people with FASD. Finally, the paper concludes with an explanation of why
abolishing punitive, correctional approaches to justice and implementing non-carceral and

restorative practices would advance the pursuit of disability justice.



Research

Practicum Placement

The placement site for this practicum report was Initiatives for Just Communities (1JC).
1JC was incorporated as a charity in 2010 and runs four core programs in southern Manitoba
(Initiatives for Just Communities, 2023). The organization works at the intersection of both
disability rights and prisoner rights, providing support services for people who have intellectual
disabilities, such as FASD, and for people currently or previously experiencing incarceration.

Several of IJC’s core values applied to the research for this practicum-based paper. The
first is that allies must amplify the voices of marginalized people, rather than speaking for them.
The organization hosts Visions and Voices, a collective of public speakers and storytellers with
FASD. The speakers share their life stories through public storytelling engagements to challenge
stigmas and shift narratives about intellectual disability. (Initiatives for Just Communities, 2023).
Many of the Visions and VVoices members also speak about their experiences of incarceration.
Another core value of IJC’s work is restorative justice, which is incorporated into all its
programs but particularly Open Circle and Circles of Support and Accountability (CoSA). These
programs support the reintegration of incarcerated people into the community and facilitate
building relationships and repairing harm (Initiatives for Just Communities, 2023). 1JC
exemplifies how organizations can work to advance justice for disabled and criminalized people
in the community.
Research Methods & Positionality

This paper is written from the position of a settler Canadian student without lived
experience of either incarceration or FASD. The research was undertaken from a perspective

critical of the prison industrial complex and its relationship to colonization and oppression. The



research topic was prompted and shaped by the educational outcomes of a four-month practicum
placement at Initiatives for Just Communities, focusing on reviewing and critically analyzing
existing literature. These are aspects, and perhaps limitations, of this paper of which readers
should be aware. Lived experience perspectives remain under-represented in academic research
about FASD and intellectual disabilities in general (Reid et al., 2022a; Reid et al., 2022b).
Responsible research requires consciously naming the privilege held by academics in relation to
the broader community.

This framing of positionality is also necessary because objectivity in social science
research is illusory (Holmes, 2020). Researchers’ backgrounds and experiences influence what
they study, why, and how (Holmes, 2020; Massoud, 2022). This is particularly important for a
researcher choosing to write about marginalized communities in which they do not hold
membership (Massoud, 2022). When researchers and academics do not acknowledge their
positionality, their biases and perspectives remain unspoken. This notion applies equally to
research based on literature review rather than direct community engagement (Holmes, 2020).

Word choice is another aspect of research that can be impacted by a researcher’s
positionality (Holmes, 2020). Efforts have been made throughout this paper to be conscious of
words that may unintentionally perpetuate oppressive stereotypes and power dynamics,
particularly concerning stigmatized communities. The language guide prepared by the Berkeley
Underground Scholars provided helpful guidance, particularly with respect to respectful
communication about incarcerated people (Cerda-Jara et al., 2019). The term carceral system is
used in place of criminal justice system, recognizing that this system perpetuates injustice and
harms many lives that it touches (Bryant, 2021; Cardoza, 2022; Cerda-Jara et al., 2019; Speri,

2019). Labelling words such as prisoners, inmates, and offenders have been avoided as much as



possible. Descriptive language, such as incarcerated people or people in contact with the justice
system, has been used instead to avoid labels and better centre these groups’ fundamental
humanity (Cox, 2020; Harney et al., 2022). On the other hand, identity-first language is used
where possible when referring to disability. This recognizes that disability is a culture and
identity worthy of being named outright rather than euphemized (Best et al., 2022; Cox, 2020;
Liebowitz, 2015). Some exceptions are made where necessary for grammar and flow purposes.
Finally, this paper discusses prison and incarceration broadly, focusing on the broader
phenomena associated with incarceration rather than individual systems. Where relevant, specific

examples relate primarily to the federal context.

FASD and Stigma

Fetal alcohol spectrum disorder (FASD) refers to a diverse range of symptoms related to
prenatal exposure to alcohol (Yousefi & Chaufan, 2022). FASD is a permanent brain injury that
can have enduring impacts on cognitive, language, sensory and emotional functioning (Domeij et
al., 2018; Flannigan et al., 2020; Moore & Riley, 2015). However, research on FASD has
focused on perceived deficits associated with the disorder rather than strengths, contributing to
misunderstandings and stigma among academics, service providers, and the public (Olson &
Sparrow, 2021). As with other forms of intellectual disability, individuals with FASD are subject
to deep-seated ableism and negative assumptions about their abilities (Aspler et al., 2018; Aspler
et al., 2019; Ditchman et al., 2016). Research attention often focuses on individuals’ deficits and
impairments while ignoring their strengths and successes. FASD is also uniquely stigmatized
because of its relationship to alcohol consumption during pregnancy and its overrepresentation in
marginalized and oppressed communities (Aspler et al., 2018; Aspler et al., 2019; Dickson &

Stewart, 2022; Wozniak et al., 2019). People with stigmatized identities frequently internalize



the stigma they experience (Sheehan & Ali, 2016). This self-stigmatization can be seen through
increased self-consciousness, expressing acceptance and even agreement with negative
stereotypes, and making choices that appear to confirm these expectations. Internalized stigma is
correlated with a lower degree of well-being and, importantly, a higher likelihood of interaction
with the carceral system (Ali et al., 2015; Sheehan & Ali, 2016).

The adversity faced by people with FASD is the result of both structural and
interpersonal discrimination (Dickson & Stewart, 2022; Flannigan et al., 2020). Individuals with
FASD report high levels of trauma and mental health conditions, with over 90 percent
experiencing a concurrent mental health diagnosis or substance use disorder (Moore & Riley,
2015, p. 4). Histories of intergenerational and complex trauma related to experiences like racism,
ableism, and social exclusion often result in post-traumatic stress (Dickson & Stewart, 2022;
McLachlan, 2017; Marninwarntikura Women’s Resource Centre, 2018). Symptoms of this post-
traumatic stress response are also frequently missed or misinterpreted by service providers
(Flannigan et al., 2021). Rather than acknowledging the resilience of people with FASD or
taking action to dismantle the complex barriers they face, responses from both researchers and
the community have continued to focus on medicalizing the condition, resulting in further harm.
Depression, anxiety, and other mental health challenges are exacerbated, and can even be caused,
by the widespread barriers and pervasive social exclusion that people with FASD experience
daily (Green & Salmon, 2016; Roozen et al., 2022).

Likewise, the Canadian public does not accurately understand FASD as a disability,
perpetuating stigma, misinformation, and discrimination on an interpersonal level (Aspler et al.,
2018; Roozen et al., 2022). People with FASD are often excluded from social settings and peer

groups, leaving them isolated and seeking meaningful connections (Aspler et al., 2018). As seen



with other groups who experience social marginalization, this increases their risk of being
influenced or manipulated into making choices that bring them into conflict with the legal system
(Brown et al., 2020; Longstaffe et al., 2018). People with intellectual disabilities like FASD are
more likely than average to be criminally labelled and to be accused or suspected of crimes
(Ditchman et al., 2016); this is connected to multiple intersecting factors, particularly stigma and
lack of awareness of disability among police officers and other authority figures. When FASD is
portrayed as inherently correlated with criminal behaviour, this stigma is particularly dangerous
because it suggests that attempts at rehabilitation or support will be “hopeless” (Aspler et al.,
2018, p. 111). The role of stigma is therefore highly relevant to the overcriminalization of people
with FASD, and it increases the likelihood that a person with FASD will come into initial and
continued contact with the carceral system.
FASD and Colonization

FASD is the most common cause of intellectual disability in Canada; while prevalence
estimates vary, it is generally believed to affect between two and five percent of the population
(Flannigan et al., 2018c; Popova et al., 2019). However, it is not diagnosed evenly across the
population. Marginalized communities, such as those affected by poverty, colonization, and
racism, frequently report disproportionately high rates of FASD diagnoses (Flannigan et al.,
2018a). This is particularly true for Indigenous communities in Canada, and some communities
in Manitoba report rates of FASD diagnoses that are several times higher than the national
average (Banerji & Shah, 2017; Brownell et al., 2019; Flannigan et al., 2018a; Harvie et al.,
2015).

The disproportionate rates of FASD diagnosis among Indigenous peoples are a direct

result of colonization. As noted by Yousefi and Chaufan, alcohol has been both used as a tool of
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the state to suppress Indigenous communities and promoted as a salve for recreation and relief
(2018). Reproduction and community-building by Indigenous peoples have also been actively
policed, including through the interrelated practices of residential schools, the Sixties Scoop, and
forced sterilization (Truth and Reconciliation Commission of Canada, 2015; Yousefi & Chaufan,
2018). However, stereotypes about Indigenous peoples also drive “nonmedical labelling” of
incarcerated Indigenous people as having FASD, even when they do not meet the diagnostic
criteria, because of racial and cultural stereotypes (Tait et al., 2017, p. 111).

Indigenous peoples are similarly overrepresented in the Canadian carceral system,
particularly individuals with FASD (Dickson & Stewart, 2022; Stewart, 2015). The mass
incarceration of Indigenous peoples is another process of colonization (Truth and Reconciliation
Commission of Canada, 2015). Approximately 30 percent of the federal correctional population
is estimated to be Indigenous (Zinger, 2022); in Manitoba, this figure jumps to over 75 percent
(Statistics Canada, 2023). Approximately half of the people detained in administrative
segregation or special handling are Indigenous (Crozier, 2019). Public Safety Canada has raised
concerns that up to half of Indigenous inmates in the federal correctional system may meet the
diagnostic criteria for FASD (2010). These statistics support observations comparing
correctional institutions to “new residential schools” (Macdonald, 2016). This context has been
publicly identified for decades, by bodies such as the Supreme Court of Canada (R. v. Gladue,
[1999] 1 SCR 688), the Truth and Reconciliation Commission (2015), and the Senate of Canada
(Standing Senate Committee on Human Rights, 2020). However, despite the implementation of
strategies like Gladue reports in the sentencing of Indigenous persons, the overrepresentation of

Indigenous people in prisons has only worsened over time (LaForme, 2021; Ralston, 2021;
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Statistics Canada, 2023; Zinger, 2019). It is clear that piecemeal criminal justice reform has not

created meaningful change. Rather, the entire carceral system needs to be dismantled.

Human Rights Theory and Frameworks

Support for prison abolition as disability justice can be connected to several theories of
human rights. Perhaps the most important is the principle of human rights as innate and
inalienable. From a moral perspective of philosophy, human rights and dignity are inherent and
exist regardless of their positivistic representation in law (Maritain, 1947; Nickel, 2019). These
rights are universal and constant, applying equally to all human beings as a matter of birthright.
This idea is reflected in the first article of the United Nations” Universal Declaration of Human
Rights (United Nations General Assembly, 1948). Rather than remaining static, social and legal
interpretations of human rights and justice ought to expand over time as they evolve to actualize
the moral ideal (Nickel, 2019; Van Boven, 2018). Because they reflect the societies and global
conditions in which they are developed, these understandings will always be imperfect (Maritain,
1947). While this imperfection could prompt pessimism, it can instead be regarded with the hope

that equity, dignity, and justice will one day be achieved.

Disability Justice & Human Rights

The field of critical disability studies centres on framing disability as a core component of
identity, rather than a deficit (Park et al., 1998). In the 1980s, social models of disability were
developed to shed light on the structural forces that create and exacerbate barriers to social
participation (Lawson & Beckett, 2020). However, disability studies scholars have illustrated
how social models of disability do not adequately reflect embodied aspects of disability (Hansen
& Philo, 2007; Lawson & Beckett, 2020). Social models have also neglected the lived

experiences of people with neurodevelopmental and intellectual disabilities (Giri et al., 2021);
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likewise, intellectual disability perspectives are frequently left out of mainstream conversations
about disability stigma (Scior, 2016). Many critical disability scholars now advocate for the
adoption of an integrated model of disability that incorporates both embodied and social aspects
of disability from diverse perspectives (Hansen & Philo, 2007; Lawson & Beckett, 2020).
Lawson and Beckett propose a complementary understanding of disability that integrates human
rights articulated in the CRPD with the systemic focus of the social model (2020).

The rights of disabled people are now elaborated in international law with the adoption of
the United Nations Convention on the Rights of Persons with Disabilities (CRPD, 2007). Canada
ratified the CRPD in 2010 (Harding & Wittingham, 2021). The rights outlined in the CRPD,
including the right to dignity and protections from social exclusion and differential treatment, are
meant to be universal. However, disabled people are frequently and systematically deprived of
full enjoyment of these rights (Harding & Wittingham, 2021; Shelton, 2020). People diagnosed
or labelled with intellectual disabilities have faced especially intense discrimination and
marginalization, including forced sterilization, exclusion from employment, and incarceration in
residential institutions and asylums (Scior, 2016; Wilt, 2022). However, for just as long, the
community has resisted and rallied against this oppression (Berne & Sins Invalid, 2018; People
First of Canada & Boulanger, 2008). These grassroots efforts have been transformed into the
disability justice movement (Berne & Sins Invalid, 2018). Park et al. note that the disability
justice movement sees the disabled body and mind as simultaneous “site[s] of oppression, [and]
resistance” (1998, p. 214; citing Moss & Dyck, 1996). Core principles of disability justice
include intersectionality, cross-movement solidarity, and the pursuit of collective liberation
(Berne & Sins Invalid, 2018). These values shape disability justice organizers’ vision for a future

of liberation for all and align powerfully with the broader pursuit of human rights and dignity.
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Prison Abolition & Human Rights

Incarcerated people maintain entitled to their human rights while in custody. International
and domestic human rights principles recognize the fundamental importance of the security of
the person (Shah, 2018; Stanley, 2018), and human rights instruments such as the International
Covenant on Civil and Political Rights (ICCPR) recognize that incarcerated people maintain
their fundamental status as rights holders and are entitled to basic standards of humane treatment
(Renzulli, 2022). Article 10 of the ICCPR, which recognizes the right to be treated with
humanity and respect for dignity, is critical in the correctional context (ICCPR, 1966, s. 10). The
United Nations and regional human rights bodies have built upon these guarantees with
declarations, rules, and conventions requiring safety and dignity for incarcerated people. These
include the United Nations Standard Minimum Rules for the Treatment of Prisoners, known
familiarly as the “Mandela Rules” (2015), and the United Nations Office of the High
Commissioner for Human Rights Basic Principles for the Treatment of Prisoners (1990). These
documents establish minimum standards for prisons and detention centres and empower
overseeing bodies to monitor imprisoned people's treatment and living conditions (Renzulli,
2022; Shelton, 2020).

These international human rights instruments are instrumental in mitigating the harms of
prisons. However, they do not challenge the existence of prisons; instead, they legitimate their
existence as they set standards without the goal of dismantling the institutions themselves
(Renzulli, 2022). The very nature of imprisonment means that it is a violation of human rights
(Stanley, 2018), but international human rights principles have not historically embraced prison
abolition as a goal. Similarly, Canadian law legitimizes prisons by not only continuing to

sentence people to terms of incarceration but also by giving deference to institutional decision-
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making and policies, even in the face of gross rights violations (Kerr, 2014). The rights to liberty,
security of the person, and equality guaranteed under sections seven and 15 of the Charter of
Rights and Freedoms are infrequently applied in correctional institutions (Dhand & Joffe, 2020).
The constitutional right to legal counsel is rarely afforded to incarcerated people during hearings
for disciplinary action and parole (Jerome, 2022; Kuriyedath, 2021). While legal instruments
assist in formally recognizing human rights, these situations show how they fall short when
pursuing justice in a correctional environment.

The degree to which prisons and systems of punishment are intertwined with other social
structures broadens the mission of the prison abolition movement (Renzulli, 2022). Social
inequities such as lack of housing, barriers to mental healthcare, and entrenched poverty are all
intertwined with criminal justice involvement (Ralston, 2021; Stewart & Glowatski, 2018).
Therefore, bolstering social services and community support networks is integral to the goal of
prison abolition. This aligns the prison abolition movement with other rights-based movements,
such as harm reduction, disability justice, antiracism, and decolonization (Ben-Moshe, 2020;
Ben-Moshe et al., 2014; McLeod, 2015). As is true in all social justice movements, the most
important voices in the drive for prison abolition are those with lived experience. Incarcerated
people have resisted their dehumanization through rebellion and protest for as long as prisons
have existed (Scott, 2018). This history of collective dissent provides an important basis for
pursuing prison abolition.

FASD and the Carceral System

Individuals with FASD are overrepresented in the Canadian carceral system; estimates

indicate that between 10 and 25 percent of sentenced adults meet the diagnostic criteria for

FASD, compared with between two and five percent of the general population (Flannigan et al.,
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2018a; Flannigan et al., 2018b; MacPherson et al., 2011; McLachlan, 2017). In North America,
approximately 40 to 60 percent of individuals with FASD have contact with the carceral system
at some time in their life (Brown et al., 2014; Flannigan et al., 2018b). However, while this
overrepresentation is widely recognized, further inquiry about their experiences in custody still
needs to be fleshed out in research (Evans & Bourgon, 2020; Hutchinson et al., 2017; Tort et al.,
2016).

What details are known about the experiences of incarcerated people with FASD are
concerning. For instance, the prison environment is incompatible with common sensory,
supportive, and structural needs associated with intellectual disabilities like FASD (Brown et al.,
2020; Standing Senate Committee on Human Rights, 2020). Scott and Codd refer to this
environment as “a monotonous road to nowhere” that is simultaneously tedious and dangerous
(2010, cited in Scott, 2018, p. 130). Incarcerated people with FASD frequently face harsher
discipline, more institutional charges, and higher levels of violence behind bars (John Howard
Society of Ontario, 2020; Mullins et al., 2014; Standing Senate Committee on Human Rights,
2020). After serving a sentence, people with FASD have higher-than-average recidivism rates,
meaning they will likely face these challenges multiple times in their lives (Brown et al., 2014;
Tait et al., 2017). The adverse mental health outcomes widely experienced by people with FASD
are exacerbated in correctional institutions (Senate Committee on Human Rights, 2020).
Incarcerated people with intellectual disabilities, such as FASD, face higher rates of physical and
emotional abuse, rights violations, assaults, and even torture (Baldry, 2018; Standing Senate
Committee on Human Rights, 2020), and they are more likely to spend time in maximum

security or segregation (Fritsch et al., 2022; Zinger, 2018). These issues affect incarcerated
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Indigenous people disproportionately due to the compounding effects of ableism and racism in
the carceral environment (Cox, 2020; Stewart & Glowatski, 2018).

The Stony Mountain Institution (SMI) study was one of the rare studies of the prevalence
of FASD in the federal correction setting in Canada (MacPherson et al., 2011). Men who were
newly admitted to federal corrections at the institution were screened and then diagnostically
assessed for FASD by the research team (MacPherson et al., 2011). The results of the project
were dramatic. Ten percent of inmates assessed in the study were diagnosed conclusively with
FASD, while it was suspected but unconfirmed for a further 15 percent (MacPherson et al., 2011,
p. 27). Finally, another 45 percent of inmates had another diagnosable deficit of the central
nervous system that was not FASD but that impacted their daily life (p. 27). Combined, over 70
percent of inmates in the study presented with “moderate to severe” neurocognitive impairment
(p. 27). The authors’ recommendations based on these findings included instituting FASD
screening at admission to federal correctional institutions, with access to diagnostic services, and
requiring corrections staff to be trained in understanding and accommodating FASD
(MacPherson et al., 2011). These recommendations have not yet been implemented (Zinger,
2019).

While the SMI study had a limited scope, it provides important information about FASD
and federal corrections. It suggests that most people incarcerated in Stony Mountain Institution
could be living with a disabling impairment but without the institutional support that they need.
While the study has not been replicated, more recent data from other sources appears to
corroborate the authors’ findings. For example, the 2018 annual report of the federal
Correctional Investigator indicated that up to eighty percent of women in federal institutions

meet the diagnostic criteria for some form of psychosocial disability or significant mental health
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condition (Zinger, 2018). The 2019 annual report estimated that between 10 and 23 percent of
federal inmates meet the diagnostic criteria for FASD, consistent with the findings of the Stony
Mountain Institution study (Zinger, 2019).

The lack of appropriate supports and resources for people with FASD in correctional
institutions is well-documented (Public Safety Canada, 2010). Institutional pilot projects to
support incarcerated people with FASD have been undertaken at a limited scale in recent years
(Kerodal et al., 2021; Mela et al., 2022), however, little meaningful progress has been made in
improving the correctional environment for people with FASD (Tait et al., 2017; Zinger, 2019;
John Howard Society of Ontario, 2020). Moreover, the services and supports available to
incarcerated people differ by jurisdiction and each institution’s security level, resources, and
policies (Correctional Service Canada, 2018). This leaves significant gaps in what few supports

are available.

The Need for Decarceration

Individuals with FASD continue to suffer more acutely in custody than either the general
incarcerated population or people with their diagnosis living in the community. In 2021, a
Manitoba Provincial Court judge described conditions in one of the province’s correctional
centres as “hellish” for a person with FASD, which she attributed to the institution’s failure to
accommodate the disability (R. v. Blair, 2021 MBPC 4, p. 16). Such commentary reinforces that
custodial sentences are especially harmful to people with FASD, yet judges continue to sentence
people with FASD to incarceration.

The incarceration of people with FASD is only one example of the ways in which
disabled people are systematically disadvantaged and excluded from social participation.

Residential institutions and prisons have both acted to justify the continued marginalization of
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disabled people, particularly those with intellectual disabilities or with needs labelled as complex
(Wilt, 2022). Mental illnesses and intellectual disabilities are social constructs uniquely defined
by their historical and social contexts (Park et al., 1998), and this is especially true for FASD,
which carries an additional stigma rooted in racism and colonialism (Flannigan et al., 2020).
Likewise, definitions of criminal activity are socially constructed (Bird, 2022), and in Canada,
they are based on colonial and neurotypical ideals of behaviour.

The transition from incarcerating disabled people in asylums to prisons amounts to
“transinstitutionalization ” (Park et al., 1998, p. 221). These spaces are both physical and
psychological institutions meant to “contain” and “segregate” disabled people (p. 223). The
impact of this oppression is profound. Severing incarcerated people from their connection to
social roles, meaningful connections with others, and their liberty conveys that lives are less
valued when they are behind bars. The strict hierarchies, institutionalized violence, and culture of
rights deprivations all perpetuate the social and physical deaths of incarcerated people,
particularly those who are further othered on the basis of their disability (Noreau, 2019; Scott,
2018). In addition, the actions of disabled people are more closely and strictly supervised than
others, particularly in these institutional environments (Baidry, 2018). As a result, situations that
could otherwise be de-escalated or addressed organically are more likely to be escalated with
criminal or disciplinary consequences. This is especially likely where individuals have multiple
marginalized identities and more complex needs. For many, this pattern begins in adolescence
and continues as a “pipeline” across the lifespan (Baldry, 2018, p. 61). These factors amount to
systemic ableism and help to explain the over-representation of people with FASD in
correctional institutions. Conditions in Canadian prisons have been noted to violate the human

rights and Charter rights of incarcerated people, including recently in a report issued by a group



19

of independent Canadian senators (Senate of Canada, 2022). The continued application of this
system, despite evidence of harm, constitutes a violation of these individuals’ fundamental rights
and undermines the guarantee in section 15 of the Charter of “equal[ity] before and under the
law” (Canadian Charter, 1982, s. 15).

These harms also raise ethical questions about the role of the prison system in sentencing.
In the Criminal Code, the primary considerations of sentencing are protecting society and
promoting respect for the law (1985, s. 718). Principles like denunciation, deterrence, and
separation from society are meant to uphold this overall objective, but their efficacy is largely
unsupported by evidence. Specific deterrence through incarceration has been shown to have no
meaningful impact on crime rates or recidivism but has profoundly harmful effects on
criminalized individuals and communities (Deshman, 2022; Doob et al., 2014; Ling, 2021).
Furthermore, the delayed and long-term punishment delivered by custodial sentences has proven
ineffective in preventing recidivism, especially for people with FASD (Evans & Bourgon, 2020;
Mullins et al., 2014). While prisons are dehumanizing to everyone, they are particularly brutal to

the growing proportions of incarcerated people who are Indigenous, disabled, or both.

Restorative Justice Alternatives
In 2015, the Truth and Reconciliation Commission urged the federal and provincial
governments to address issues related to FASD in the carceral system (Bell et al., 2019; Truth
and Reconciliation Commission of Canada, 2015). Five years later, the Standing Senate
Committee on Human Rights again implored the Government of Canada to take action (Standing
Senate Committee on Human Rights, 2020). Despite this public attention, little progress has been
made (Zinger, 2018; Zinger, 2019; Zinger, 2022). The lack of attention to meeting the needs of

incarcerated people can be seen not as a flaw of these institutions but as a sign that they are
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working as designed (Ben-Moshe et al., 2014; Jones, 2013). Prisons are structured on colonial
hierarchies and values of supervision, punishment, and control. As Bird notes, prisons cannot be
meaningfully decolonized because they are tools and products of colonialism and patriarchal
power (2022). In order to advance decolonization, the carceral system itself must be dismantled.
An equitable and accessible justice system cannot be premised on oppression (Ben-Moshe,
2020).

A well-supported alternative to punishment is restorative justice. The concept can be
broadly defined as:

... an approach to justice based on the understanding that crime causes harm to people

and affects the community. Under this approach, those who have caused the harm have

a responsibility to repair it; those who have been harmed are central in deciding what

IS needed to repair it; and communities have a role to play in supporting victims and

offenders, as well as addressing the root causes of crime. (Evans & Bourgon, 2020,

p. 6)

The formal use of restorative justice practices in Canada has been documented since at
least the 1980s, with diverse roots including Indigenous, Mennonite, and global traditions
(Asadullah & Morrison, 2020; Tomporowski, 2014). Like retributive justice, restorative
approaches are rooted in a belief in human agency (Van Wiltenburg, 2018). However, retribution
assumes that individuals must be punished when their choices cause harm to others, and that this
punishment must come from a central authority. In contrast, restorative justice practices are built
on a foundation of empowerment. They trust that a person can and will work to repair the harm

and pain caused by their actions when offered appropriate support to do so.
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Although it is a relatively new application of the practice, restorative justice programming
has been successfully adapted to meet the needs of people with disabilities like FASD who come
into conflict with the law (Evans & Bourgon, 2020). These projects provide insight into the
qualities of effective restorative justice intervention for people with FASD and for the wider
community. For example, Blagg et al. have studied applications of restorative justice practices
for justice-involved Aboriginal youth in Australia (2019). The authors found that restorative
justice strategies work best when they are part of a more holistic approach to addressing
community needs. Restorative justice programs cannot stand alone; they are no substitute for
appropriate housing, food security, and social services. The authors further noted that applying
Western cultural standards and structures to the youth’s circumstances was unhelpful, and could
cause further harm by perpetuating colonialism and devaluing Aboriginal ways of knowing.
While this research was based in the Australian context, it has clear relevance for Canada as
well.

More recently, Flannigan et al. reviewed the application of restorative justice by the Alexis
Nakota Sioux Nation’s FASD Justice Program in Alberta (2022). Their findings also emphasized
the need to be flexible and creative, rather than formulaic, when designing restorative justice
programming for individuals with FASD and with Indigenous communities. They echoed Blagg
et al.’s observations that the objectives of restorative justice practices, such as supporting
accountability and the repair of harm, cannot be meaningfully achieved without addressing the
other factors in a person’s life contributing to offending behaviour. More research on best
practices in this area is needed, but these studies are a promising start.

These results also reflect the principles of transformative justice. Building upon the

foundation of restorative justice, transformative justice holds that repairing harm is insufficient if
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it does not contribute to building a more equitable and abundant future (Dubler & Lloyd, 2019).
Focusing on individual reparation is insufficient when marginalized communities continue to
suffer under existing systems of oppression (Piepzna-Samarasinha, 2020). Transformative justice
is powerful because it demands imagination, hope, and flexibility. Likewise, adapting restorative
justice to make it accessible to people with FASD may require re-imagining what restoration and
accountability look like in practice and how they can be achieved. Strict models and procedures
may be appropriate for some individuals with FASD but not for others. By not appropriately
accommodating diverse needs and failing to be flexible and creative, a false impression may be
created that people with FASD cannot meaningfully participate in restorative justice
programming.

Abolishing carceral institutions will require a similarly creative approach. Simply
dismantling prison buildings would leave individuals and communities in need without
appropriate resources. Notwithstanding the harms associated with the prison system, in some
cases, the carceral setting provides the first or only means for vulnerable people to access
supports they need (John Howard Society of Ontario, 2020). This should not be seen as a benefit
of incarceration. Rather, it is an indictment of the current state of Canada’s social support
networks. When mental health asylums and institutions were shuttered, the closures were
undertaken without adequate investment in community resources and support for their former
residents (Park et al., 1998). Programs and resources that could mitigate the harms of the
correctional system often remain siloed and inaccessible in the community, further entrenching
criminalized people in a cycle of incarceration (Malone, 2018). It is unjust if the only way a

person can access the support and resources they need is to sacrifice their freedom. Instead,
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abolition requires simultaneous investment in strong communities and ground-level supports that
make communities safer and more dignified places for everyone.
Decarceration as Disability Justice

While restorative justice is being adapted for participants with FASD, it has not been
approached with its full potential as a tool for achieving disability justice. The disability justice
movement parallels the prison abolition movement in its broad scope and ambition. Just as
prison abolition requires more than simply closing prisons, disability justice requires more than
providing accommodations within existing systems. Both movements are working to dismantle
the structures and attitudes of oppression that exist across society and to build instead a
community of mutual accountability and care.

Social exclusion both enables and is enabled by carceral structures in Canadian society.
The state’s reliance on prisons to address social issues persists largely without question (Carrier
& Piché, 2015), and so does the resultant segregation of incarcerated people. In contrast, one of
the core tenets of disability justice is collective liberation (Berne & Sins Invalid, 2018). By
explicitly prioritizing the needs of the most marginalized, such as those living at the intersections
of disability, racialization, and poverty, the movement affirms these individuals’ dignity and
collective power. In contrast with the carceral systems that strip people of their liberty, their
identities, and even their lives (Scott, 2018), disability justice is founded on uncompromising
inclusion (Berne & Sins Invalid, 2018). This is especially important for incarcerated people with
FASD, who are oppressed both because they are incarcerated and because they are disabled.
Focusing on their experiences in the broader pursuit of prison abolition prioritizes the
experiences of some of the most marginalized. It seeks to raise the tide by meeting the pressing

needs, not those that are the easiest or most socially palatable. Decarceration is therefore an
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indispensable component of disability justice. Incarcerated people with FASD must be
empowered and supported “to gain access to their right not to be criminalised” (Baldry, 2018, p.
70).

Developing meaningful restorative justice programming as an alternative to incarceration
also puts disability justice into practice. Well-developed restorative justice programming will
empower people with FASD to participate in processes that acknowledge their agency and
honour their strengths. The meaningful inclusion of people with FASD into the community
requires that they, alongside their community members, be afforded equal opportunities to build
relationships and mend harm. A vision of disability justice requires replacing punishment and
segregation with this kind of inclusion and accountability.

In order to make effective restorative justice programming possible, community
organizations and supports need to be strengthened through the reallocation of financial and
human resources. Between federal and provincial jurisdictions, carceral institutions cost the
Canadian state over 5 billion dollars per year (Statistics Canada, 2022). The funds that are
poured into the carceral system would stretch incredibly far when redirected to the community.
Community organizations and collectives, such as Initiatives for Just Communities, already
provide day-to-day supports for people with FASD and those in contact with the carceral system
on minuscule fragments of this prison budget. It is not an exaggeration to say that this funding
would be life-changing. The reallocation of resources could also signify a form of restorative
practice on the part of the Canadian state, as a step toward acknowledging and repairing the harm

it has caused through incarceration.
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Conclusions

The goals of prison abolition and disability justice can be harmonized to improve the
well-being of justice-involved individuals with FASD. The symptoms and impairments
associated with FASD make individuals more susceptible to interaction with the carceral system,
and to social disadvantage and exclusion that further increase their likelihood of being
criminalized (Standing Senate Committee on Human Rights, 2020). Addressing this
compounded marginalization requires dismantling systems of oppression, and building new and
more equitable systems built on justice and compassion to replace them. Investing in
strengthening social services and programs is a complicated but essential component of repairing
the harms caused by the prison industrial complex. It will require integrating and coordinating
programs and systems to ensure that they work together to support the people who need them.

While restorative justice practices are slowly being tested for people with FASD, their
potential to advance disability justice has been underexplored. This field deserves more research
and academic attention. Of the gaps in the existing literature on this topic, perhaps the most
noticeable is the lack of lived experience perspectives (Reid et al., 2022a; Tait et al., 2017).
Future research should include interviews with individuals with FASD with past or present
experience in correctional institutions and document their stories in their own words. Disabled
survivors of the Canadian prison system have essential perspectives that have yet to be
appropriately recognized and documented in academic research (Piepzna-Samarasinha, 2020, p.
247). 1t would also be beneficial to document the experiences of practitioners and participants in
restorative justice programming for individuals with FASD to establish best practices.

The movement for prison abolition is fundamentally a movement for hope. It relies on the

belief that harm can be repaired without punishment and without perpetuating oppression. It
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imagines a future where accountability and compassion exist together. The movements for prison
abolition and disability justice are closely intertwined, especially for people with FASD. They
share the principle that every human being is worthy of dignity, inclusion, and rights.
Dismantling oppressive structures is integral to building safer communities and achieving this
liberation for all. Repairing the harms inflicted through incarceration, especially on people with
FASD, requires committed collective action from those who enjoy more privilege. A shift
toward transformative approaches to justice would benefit not only disabled and criminalized

communities but also the community at large.
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