
COHPENSATTON FìOR VICTII'TS OF AT¡T\OIITOBILE ACCIDENTS:

A COI,TPARÀTIVE REVIE¡{

BY

LEONARD D. SCEVIARTZ

Submitted to the Faculty of Graduate Studies
in fulfillment of the Requirements

for the Degree of

I'IASTER. OF LAIYS

Faculty of Law
University of l¡ianitoba

I{innipeg, tlanitoba

(c) ApriI, 1989



ffieffi )iå",iXo'Jo'"'u

Canadian Theses Service

Ottawa, Canada
K1 A ON4

The author has granted an irrevocable non-

exclusive licence allowing the National Library

of Canada to reproduce, loan, distribute or sell

copies of his/her thesis by any means and in

any form or format, making this thesis available

to interested Persons.

The author retains ownership of the copyright
in his/her thesis. Neither the thesis nor

substantial extracts from it may be printed or
otherwise reproduced without his/her per-

mission.

Bibliothèque nationale
du Canada

Service des thèses canadiennes

rsBN 0-315-5L580-5

L'auteur a accordé une licence irrévocable et
non exclusive permettant à la Bibliothèque
nationale du Canada de reproduire, prêter,
distribuer ou vendre des copies de sa thèse
de quelque manière et sous quelque forme
que ce soit pour mettre des exemplaires de
cette thèse à la disposition des personnes
intéressées.

L'auteur conserve la propriété du droit d'auteur
qui protège sa thèse. Ni la thèse ni des extraits
substantiels de celle-ci ne doivent être
imprimés ou autrement reproduits sans son
autorisation.

Caraadiä



COMPENSATION FOR VICTIMS OF AUTOMOBILE ACCIDENTS:

A COMPARATIVE REVIEW

BY

LEONARD D. SCHI^JARTZ

A thesis submitted to the Faculty of Craduate Studies of
the u¡riversity of Manitoba in partial fulfillment of the requirenrents

of the degree of

MASTER OF LAI^IS

1989

Pernrission has been granred to the LIBRARy OF THE UNIVER.

SITY OF MANITOBA to lend or sell copies of this thesis. to

the NATIONAL LIBRARY OF CANADA ro microfilnr this

thesis a¡rd to lend or sell copies of the film, and UNIVERSITY

IvIICROFILMS to publish an abstract of this thesis.

The author reserves other publicatiorr rights, and neither ttle

thesis nor extensive extracts froln it may be printed or other-

wise reproduced without the author's written pernrissiorr.



_--\

PREFACE

The area of compensation for automobile accident

victims is one which is continually changing to meet the

present and future demands of both the administrators of

the Schemes and the persons who receive the compensation.

This thesis has endeavoured to state the law of the various

jurisdictions surveyed as of December 3I' 1988. Amendments

after thab date have not been incorporated into the thesis.

Readers are advised to update the legislation from January

I, 1989, onwards.

In conclusion, I would Iike to express my appreciation

and gratitude to the following individuals:

Dean D.T. Anderson, Lorrie t{claren, and Linda Skoro-
pata of the Faculty of Law, University of Manitoba,
for their assistance in providing office space and
other facilities needed in Lhe preparation of this
thesis;

Denis t¡larshall, Gordon RusselI, and the staff of the
E.K. WiIliams Law Library for their assistance with
the research portion of the thesis;

Jeffrey Schnoor, of the l{anitoba Law Reform Commis-
sion, for his assistance with the Quebec legislation;

Professor Ian MaIkin, Faculty of Law, University of
Irlelbourne ' f or his assistance with the Victorian
legislation;

Sue Frenette, Faculty of Law, University of l.lanitoba'
without whose typing skiIls and computer expertise
this thesis would not have been possible; and

Professor Philip Osborne, Faculty of Law, University
of t¡tanitoba, whose patience, interest and above aI1,
good humour, withstood even my demands upon them.

Leonard D. Schwartz April 3, 1989
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1.

PART ONE

A.

No-FauIt fnsurance

Introduction

One of the central conclusions of His Honour Judge

Robert Kopstein's recently released study of automobile

insurance in l¿tanitobal is as follows:

The highest priority for an automobile insurance plan
should be to provide a reasonable living standard for
those who are rendered severely and permanently
disabled as a reqult of injuries sustained in a motor
vehicle accident. ¿

This quote illustrates the basic objective of no-fault
accident insurance: to compensate victims of accidents,

regardless of where or how the accident occurred. The

focus of no-fault accident insurance is to compensate

accident victims for Lheir losses, not to determine who

should be held responsible for causing the accident.3

I ttanitoba. Autopac Review Commission. Report of
the Autopac Review Commission. 2 vols. (Winnipegr l¡anitobá:

a, 1988) (His - Hónour Judge
Robert L. Kopstein, Commissioner). This report will
hereinafter be referred to as the "Kopstein Report.r'

2 rUiA., vol. r, p. 30.

3 C. Brown, No-FauIt Automobile Insurance in Canada
(Toronto: Carswel-1 Co. Ltd., I988) I (hereinaf ter referred
to as rrBrown"); Ativah's Accidents, Compensation and the
taq (4th ed. P. Cane, L987r 547 (hereinafter referred to asrÃEiyah"); P.H. Osborne, A Critical Evaluation of Liability
Insurance, Litiqation and PersonaÌ Iniurv C nsation

ssons a ces ror tar io, March 31, 198
lished paper in the University of l¡tanitoba Library) 6.

npuD-



2. Scope of Thesis

Since the emphasis of this thesis is on how victims of

automobile accidents should be compensated, rather than who

should pay for that compensation, it is appropriate to
consider the various approaches to accident compensation.

In general, there are three basic approaches to compensat-

ing victims of automobile accidents. The three approaches

are:

i. The Tort Svstem: In order to receive compensation,

the victin must prove that the negligence of

another person is the primary or sole cause of the

accident. It is also necessary to identify the

other party for the purpose of bringing an action,
prove the negligent act, and ensure that the party

at fault has sufficient resources to pay for any

judgment obtained against him or her.

ii. Ittodif ied No-FauIt Svstem: The ttodif ied No-FauIt

System has two different forms

a. Add On No-Fault: The automobile insurance

coverage provides for compulsory no-fault
benefits paid on a first party basis, that is
by the insured's own insurer. A person

injured in an automobile accident is, subject

to certain exclusions, entitled to receive



:l!
l ì,.ì

these benefits on a no-fault basis. The

benefits are usually quite modest. This

system does not restrict the injured person's

access to the tort system, but the benefits
received are deducted from any tort award.

b. Threshold No-FauIt: Under this approach,

first party no-fault benefits are paid to all
accident victims. Howeverr âD injured party

may sue the other party in tort, provided

that his or her claim meets a certain
threshold in terms of the seriousness of the

injury, as set out by statute. Three

different kinds of thresholds have been

employed in jurisdictions using this ap-

proach. The verbal or narrative threshold

stipulates that the victim must have suffered

a certain kind of injury (i.e. ',death,
serious impairment of bodily function or per-

manent serious disfigurement" ) in order to
maintain an action. The Disabifity Threshold

provides that where a victim is disabled for
a certain Iength of time, he or she may

maintain an action. Finally, the Dollar
Threshold identifies a dividing line between

minor and serious injuries by equating the

amount of the medical expenses incurred as a
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result of the victim,s injuries to the degree

of their seriousness. Therefore , if the

victim suffers injuries resulting in expenses

above a certain dollar figure, he or she may

bring action.4

iii. Pure No-FauIt Insurance: The principal charac-

teristic of Pure No-FauIt Insurance is that the

injured person loses his or her right to sue in
tort entirely. Instead, victims are compensated

for injury upon a first party basis, according to
a schedule set by the insurer ( invariably the

Government). Compensation is paid regardless of
who is negligent or at fautt in the accident. ft
usually takes a form of payment for income losses,
medical and rehabilitation expenses and death

benefits. If compensation for non-economic loss
is included, that amount of compensation is
usually established according to a schedule of
disabilities. The amounts of compensation

available depend in each case upon limits imposed

by statute and upon the factors pertaining to the

4 Kopstein Report, supra, n. L, VoI. 2, position
IgPçr=_N%__ 3.,_ pp. 28 , 49-52i ontario. rnquiry intõ- uõEor
Vehicle Accident in Ontario. Report of rnõuirv into ¡aotor
Vehicl-e Accid ron-yehic=]e Açcide¡t Cqmpensa=tion
EOr Ontarro: Ontario litinistry of the Attorney-Generar andthe ltlinistry of Financiar rnstitutions, lggg ) (ttr . JusticeCoulter A. Osborne, Commissioner), VoI. I, pp. 4SO-452,
464-47r (hereinafter referred to as the ,'osborne Report,').
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seriousness of the injury.5
This thesis examines automobile insurance schemes which

exemplify aspects of the different approaches listed above.

Part Two will briefly review automobile insurance in
l¡tanitoba, where an Add On No-Fault Scheme is employed. We

wiII also examine the insurance systems operating in other

jurisdictions, including Ontario (where, as in t¡tanitoba, an

Add On No-FauIt Scheme is used, and the tort system remains

the principal mechanism for compensating automobile

accident victims), the province of Quebec and the Common-

wealth jurisdictions of New Zealand, which employs a pure

No-FauIt comprehensive accident compensation scheme, and

Victoria, Australia, where a threshold no-fault automobile

insurance scheme is in use. Several recent Reports on

automobile accident compensation, including a study

prepared by the New South Wales Law Reform Commissionr will
also be reviewed.

Part three will present a detailed analysis of several

important issues in accident compensation. I witt discuss

the approaches of the systems surveyed to these issues, and

make reconmendations as to which of the approaches (if any)

should be incorporated into a comprehensive compensation

Scheme for victims of automobile accidents in l¡lanitoba.

5 Kopstein Report, supra, n.
Paper No. 2r p. l5; Osborne Report,
pp. 4s2-454.

l, VoI.
supra, n.

Pos i t ion
voT. 

'

2,
4,



PÀRT T9TO

A. fntroduction

Four Canadian provinces (Saskatchewan, Manitoba,

British corumbia and Quebec) have government controlled
monopolies of automobile insurance. In euebec, the
government delivery of automobile insurance consists of a

pure no-fault system of compensation for injuries suffered

by victims of automobile accidents (this no-fauIt system

witl be discussed later in this Part). fn the three

western provinces which have public automobile insurance

schemes, compensation for personal injuries is dealt with
through an "add-on no-fault" system.6

In Ontario, the remaining Canadian provinces, and the

two Territories, automobile insurance is handled by private
insurers. Ontario, alt of the Atlantic provinces (except

for Newfoundrand) and bhe two Territories have introduced

compulsory no-fault insurance, through an officially
sanctioned Standard Autornobile Policy. The details of
coverage provided by these Policies are listed in schedures

6 C. Brown, No-FauIt Automobile fnsurance in Canada(Toronto: The Car
(hereinafter referred to as "Brown"); Ontario. Inquiry
into l¡totor Vehicle Accident Compensat ion in Ontár io.
Report of rnqui,ry= into ltotor vehicre 4ccident compensation

of A.G. and the
üÏñl-õffinancial Institutions, I9BB) (The Hon. tfr. Justice
Coulter A. Osborne, Commissioner), VoI. l, p. 651 (herein-
after referred to as the "Osisrng_Report,,).
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7attached to the respective regisration of these provinces.
rn this part, we will examine how the insurance schemes

operate in different jurisdictions, incruding Manitoba, the
Province of ontario (where automobire insurancer âs

indicated above, is in the hands of private insurers), the
Province of Quebec (which has a pure no-fault compensation

plan) and two commonwealth jurisdictions. ontario has been

serected because it is representative of the canadian
provinces where automobire insurance is in the hands of
private insurers, and is subject Lo certain standard policy
conditions which are stipurated by registation. The

Province of Quebec is the onry canadian jurisdiction to
have a pure no-faurt pran for compensation of injuries
suffered by automobile accident victims. Finally, the
commonwealth jurisdictions to be examined present different
approaches to the issue of compensation for accident
victims (including, but not limited to, the victims of
automobile accidents ) .

Brown, supra, n. 6, pp. 13-24 and 31-32.



lltanitoba Public Insurance Corporation

Act and Regulations

t. I nt roduct ion

a. Background of Scheme

The Automobile fnsurance Act_r8 proclaimed September 2i-,

1970, âIlowed for the creation of the Manitoba public

Insurance Corporation which came into existence on Septem-

ber 29, 1970. Insurance operations commenced November I,
f971.9 The Act has been substantially amended once since

then, in 1974.I0 At that time, its title h'as changed to

The l'lanitoba PubIic Insurance Corporation Act.

In 1987, the Act sras repealed, and re-enacted in both

French and English.ll

b. Brief Description of Scheme

Automobile insurance in t¡tanitoba is governed by the

t¡lanitoba Public rnsurance corporation Actl2 and Regutations

I s.u. r9zo, c. ro2, s. r.
o' Kopstein Report, supra, n. l, vol. 2, Introduction

to the l¡lanitoba PubIic In"ur.nc" Cotpor.ti.

r0 s.Þ1. l-g74, c.58r proclaimed in force Nov. LB/7A.

11 The lr{anitoba PubIic rnsurance Corporation Act,
R.S.M. 19

L2 R.s.M. r9g7, c.p2L5, s.r.

...

iÌ

,,l
' l!ì

,ì
:.1

,,.x

,l
.i.t:

,i

,ì
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..l

j:ì
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thereto. r3

These Regulations contain most of the details of the

insurance coverage provided by Autopac. They set out

premiums and benefits and are amended and upgraded annual-

ly, through Order-in-Council. The coverage defined by the

Regulations falls into three broad areas: no-fauIt accident

benefits, âlI perils, and third party liabitity.l4
M.P.I.C. is the only supplier of basic vehicle insurance in
the province. The insurance is sold by approximately 400

independent agents, of whom about L70 operate in the

Winnipeg area. Agents may register and insure most types

of vehicles, although some vehicles (such as taxis) must be

insured by the Division of Driver and Vehicle Licensing

( DDVL ) of the t¡tanitoba Department of Highways . people

insuring their vehicles do not receive a written insurance

contract. The terms of the insuring agreement are specif-
ied by the legislation and Regulations.I5

l,t. P. I . C . provides three ma jor benef i ts :

i. no-fault accident benefits¡ ê.Çf. death benefits,

13 A Regulation Respecting Insurance Certificates and
Rates Regulation under The t¡lanitoba Public fnsurance
Corporation Act, Irlan. Reg.
and A Regulation Respecting Automobile fnsurance Coverage
Under the Manitoba Public Insurance Corporation Act, llan.
Reg. 290lS these
Regulations will be cited as "l.lan. Reg. 289/88R,, and ,,l,tan.
Reg. 290/88R" respectively).

I4 rntroduction to the Manitoba public Insurance
Corporat i

15 rbid. , p. 15.



disability benefits ( referred to
Benefits" because they are described

l¡lanitoba Regulation 290/BBR) ¡

"Par t
Part II

ii. arr perirs coverage for colrision and vehicle
rolr-over, fire, vandarism and theft (referred to
as',part III Coverage" because the coverage is
described in part rrr of Manitoba Regulation
290/88R);

iii. third party protection from pubric tiabitity and

property damage claims ( referred to as "part IV

Coverage,,because the coverage is described in
Part IV of ttanitoba Regulation 2gO/ggF.).16

The corporation operates r6 craim centres throughout
the province. Five of these centres, along with the
Plessis Road commerciar craims centre, are in winnipeg.
Vehicle damage is estimated at these centres, and this
information is passed on to an adjustor, who has the povrer

to negotiate a settlement. The settrenent is then for-
warded or taken by the claimant to a body shop of his or
her choice, which is required to complete the work speci-
fied s¡ithin the estimator's report, unless hidden damage is
uncovered. Labour rates and shop charges are set through
negotiation with the repair industryr and Iisted in

AS

in

10

rI
of

-tl

.::|

:î
r"lì
::lì

.l.i

.:,¡
:i
.ìj
.j

16 rbid., p. 16. see arso Man. Reg. 290/ggR.
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I1

policy/procedure manuals. I7

A claim centre for bodily injuries, staffed by special

adjusEors, has been established at 330 Graham Avenue in

Winnipeg. The adjustor attempts to negotiate a settlement,

if possible, taking into account the report of the claim-

ant's physician and other doctors. No-fault personal

injury benefits are paid according to Regulation.lS rf no

settlement can be reached, litigation may be started by the

claimant.

2. Scope of Coverage: No-FauIt Personal Injury Benefits

The no-fault personal injury benefits (ie. the"Part II

Benefits") are described in detail, in Part Three of the

thesis.

Report of the Autopac Review Commission (The Kopstein

Report )

â. Introduction

3.

In the overview of the most

Autopac and the most important

Kopstein began by stating:

important issues concerning

challenges it facesr Judge

17 Introduction to tfre uanitoba
Corporation and Vehicle Insurance, g¡E,

rB ltan. Reg. 2gO/88R, Part II.
n. 9, pp. 16-17.
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tily examination of insurance systems outside t¡tanitoba
has revealed that there is a major opportunity to
reduce costs and improve benefits, both quite substan-
tialty. That opportunity lies in the adoption of pure
no-fault accident benefits in place of the current
partial no-fauIt, 

^system 
which is usually described as

add-on no-fault. r>

ltany technical issues (i.e. rate-making and coverage,

claims service, financial management, corporate planning

and other areas not related to this thesis) were also

considered by Judge Kopstein. However, the approach,

findings and recommendations of the Commission to be

considered below are entirely concerned with the issue of

compensation for injuries sustained in automobile acci-

dents.

b. The Approach

(1) Svstems Studied

To assist in the examination of issues relating to

compensation for personal injury suffered by automobile

accident victims, His Honour Judge Kopstein commissioned a

Research Paper to be undertaken by two Winnipeg lawyers,

Caroline Cramer and Hugh Armstrong. The Research Paper,

entitled "Potential Changes in ltianitoba's PubIic Insurance

Corporation Plan for t¡lotor Vehicle Accident Injury and

19 Kopsteín Report, supra n. r, Vot. r, p. 2.
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Death"20 endeavoured to provide a comprehensive background

on the very broad issue of compensation schemes for victims

of automobile accidents. The Research Paper details the

findings of an actuarial report, the "Tillinghast Report,"

which provides costing of three specific (and different)
t¡todels of compensation schemes for personal injury and/or

death resulting from automobile accidents. Position Paper

No. 2 in the Kopstein Report is based upon the Research

Paper and upon the actuarial report.2I

The use of these "Modelsr" and the costs projected for

them, are described in the nexb Section.

(2') The Use of t¡lodels

(a) The Models Described

( i ) I{odel I: Add-On No-FauIt

As vre shall see, in Ontario, Mr. Justice Osborne relied

on the use of a simulation lttodel, using data collected from

various sources ( including bodily injury claims surveys

conducted by the Inquiry) to predict ttre costs of various

20 C.B. Cramer and H.J. Armstrongr Potential Changes
in Manitoba's Public Insurance Corporation PIan for llotor
Vehicle Accident Injury and Death (Unpubtis Resear
Paper prepar or the Autopac Review Commission, July
1988) 2 Vols. (hereinafter referred to as "Cramer &
Armstrong" ) .

2L rbid., vot. r, pp. r34-r55,
"TiIlingnast -neport Three Models
Costed" (Hereinafter referred to
Reportrr); Kopstein Report, .W., n.
Paper No. II.

Vol. f I, Appendix 1.1,

and Various Options
as the "Tillinghast
l, VoI. II, Position
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alternatives to the current compensation system for
automobile accident victims in that province (see pp. 30-

32, infra). There is no question that the costing of a

compensation scheme will be a major factor in deciding

whether or not to implernent that scheme. Therefore, the

l¡iodels to be employed for the Kopstein Report would test
what cost savings might be achieved in Manitoba through the

use of alternative compensation schemes. l{odel No. I is an

"add-on no-fault" compensation scheme. ft is similar to

the existing Scheme in Manitoba, except that the no-fau1t

benefits in this t'todel vrere increased, and the costs of the

tort system vrere reduced slightIy.22 The details of this
Model are as follows:23

funeral and burial expenses increased to a maximum
of $3,500.00

medical expenses and rehabilitation assistance
increased to maximum of S200,000.00

impairment benefit (currently $20,000.00) to be
annually indexed by the Provincial C.P.I. growth
rate

all death benefits increased by I50 percent, i.e.:

$25,000.00 to the primary dependant

$5,000.00 to each secondary dependant

if no dependants are entitled:

$10,000.00 divided equally among

22 rbid.
23 Tilli¡ghas.!__Bgpg¡!, supra, n. 2L, Exhibit II .1 to

Exhibit rffi
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brother (s), sister(s) and non-dependent
child( ren) thaL v¡ere partly provided for
by the insured

$5,000.00 to supporting parents of a
child under 18 years of age

$5,000.00 to parents of a son or
daughter over 18 who leaves no surviving
wife or husband

totaf disability benefits to be changed as
follows:

v¡age earners to receive 90 percent of average
weekly net earnings less ( the excess of any
Ì^rage or profit during the period of dis-
ability and benefits payable over 70 percent
of the gross weekly earnings from aI1
sources )

no minimum, but $500.00 per week maximum
benef i t
one week waiting period, and no maximum
durat ion

benefit indexed annually in accordance with
the annual Growth Rate in the average
industrial composite index of wages

non-wage earners:

90 percent of weekly .minimum wage for as
long as the claimant remains disabled

one week waiÈing period and no maximum
duration

indexed annually in accordance with the
annual growth rate in the average in-
dustrial composite index of wages

post-high school students, children aged 16
to tB and homemakers:

benefit is 90 percent of weekly minimum
$rage (no minimum benef it)
no maximum duration, but one week
waiting period for homemakers



16

students must waiL until graduation or
for one week (whichever is greater)

children must wait until their ISth
bi rthday or one week (whichever is
greater )

indexed annually in accordance with the
annual growth rate in the average in-
dustrial composite index of wages

partial disability:
srage earners:

benefit is f00 percent of the
weekly net average wage loss

no maximum duration, but one week
waiting period

indexed annually in accordance with
the annual growth rate in the
average industrial composite index
of wages

non-vrage earners, post-high school
students, children aged 16-18 and
homemakers:

the benefit is the percentage of
the total disability benefit based
on the degree of partial disability
infl icted

one week waiting period and no
maximum duration

indexed annually in accordance with
the annual growth rate in the
average industrial composite index
of wages

tort Iiability benefits to remain the same, except
that the pre-judgment interest rate is capped at
three percent and seven percent for non-pecuniary
Iosses and pecuniary losses respectively ( instead
of 3.5 percent and the bank rate plus one percent,
respectively, as it is today), and;

collateral benefits (i.e. U.I.C., Workers Compen-
sation, C.P.P. etc. ) wiIÌ be used to offset loss

':

l



5
:: t,

'fì
i .:l
I ,iì:lt
tlì

ì:,

T7

of income awards; however, private insurance
benefits will not be used to offset the disability
benefits.

(ii) Model 2z l¡todified No-FauIt

The "modified no-fault,' approach (also known as the

threshold no-faurt approach) uses a verbar threshord to
eriminate arl of the small non-pecuniary ross awards of

$2r500.00 or less. OnIy persons who have suffered ,'serious

permanent injury or fatality,,would be allowed to claim
non-pecuniary losses. 24

The details of this Model are as follows:25

funeral expenses will be same as those discussed
above, under "add-on" Model

medical expenses same as those available under
"add-on'r t¡lodeI

impairment benefit same as that discussed under
the "add-on" Model, above

death benefits to be modelled on euebec Scheme
(see below):

death benefit will be annuity based on a
percentage of the weekly disability benefit
that the deceased would have received had he
or she survived and will vary according to
the number of dependants:

one dependant: 55t of permanent weekly
disability benefit
two dependants: 65t of permanent weekly
disabitity benefit
three dependants: 70t of permanent
weekly disability benefit
( this increases to a maximum of seven

24

25

rbid. ,

rbid. ,

p. 6.

Exhibits III.I to III.6 inclusive.
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dependants, or 90 percent of their
permanent weekly disabifity benefit)

benefits for total and partial disability to be
the same as those discussed in the "add-on" l'lodel,
above

using this Model, tort Iiability is strictly
Iimited to non-pecuniary losses and these losses
are only available to victims who have suffered
"serious permanent injury or fatality"
(this threshold is designed to elirninate non-
pecuniary loss claims of $2,500.00 or less).

(iii) It{odel 3: Pure No-Fault

This l,lodeI provides for a comprehensive staLutory

compensation scheme, where the conmon law causes of action

and remedies against the tortfeasor are totaffy repfaced bV

benefits set out in the Legislation (emphasis mine). All
benefits are paid on a scheduled basis, regardless of

fault. Cornpensation for pecuniary losses is the same as

the modified no-fault system (Model 2, above) and non-

pecuniary losses are compensated by increasing the inpair-
ment benefit schedule maximum and eligibility require-

ments.26 The details of this Model are as follows:27

the funeral expenses, death benefits, medical and
rehabilitation expenses, and disability payments
in this ttodel are the same as those set out under
the "modified no-fault" Model above (titodel 2l

however, the impairment benefit is increased
dramatically as follows:

26

27

rbid.,
rbid. ,

p. 4.

Exhibits IV.t to IV.6 inclusive.
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both permanent and temporary impairment witl
be compensated with temporary impairment
receiving a percentage of the benefit payable
for permanent impairment

the permanent impairment benefit is based on
the relative severity of the injury, but the
maximum benefit payable is nor¡, increased to
s200,000.00

increasing the benefit eligibility to include
persons suffering temporary impairment will
have the effect of increasing the number of
claimants by a factor of 5.778

no tort recovery will be available under this pure
no-fault system

( this assumes that out-of-province accidents
settled under tort are negligible).

(b) The Data Used

The actuaries who prepared the Tillinghast Report

conducted a random survey of !t.P.I.C. files of claims

settled during the Corporation's 1987 fiscal year, i.e.
November 1, f986 to October 31, 1987. Data on 200 dif-
ferent files was collected for the Report, and sorted out

under a variety of headings, i.e. accident month and year,

availability of collaÈeral benefits, the various benefits

paid (and their amounts), other expenses and the Part IV

benefits paid out.28 The actuaries also relied on a

Potential Claimant DisLribution (based on population

statistics from Statistics Canada, and Revenue Statistics
from Revenue Canada), Wage Distribution (based on statis-
tics f rom Revenue Canada), Disability Deviation, a l'1or-

28 Ibid., p. I and Appendix A.



20

tality Tab1e, the CIaim Survey referred to above and a

C1aim Size Distribution for Bodily Injury Liability and

Accident Benef its (f rom 1,1.P.I.C. 's 1984 accident year ¡ .29

The following comment of the Tillinghast Report should

be noted:

However, it should be recognized that the loss cost
estimates under the systems of compensation considered
herein are Iikely to deviate, perJ¡3ps substantially,
f rom our estimateå. (emphasis mi¡iìãT:ro-

(c) The Actuaries' Assessment

(i) ttodel I: Add-On No-FauIt

At the beginning of the Tillinghast Report are sum-

maries of the actuaries' findings in respect of each of the

!¡lodels costed. The estimate f or the "add-on" t¡lodel

revealed that incurred losses would have increased (as

compared to the actual losses for the 1987 fiscal year) by

$2.9 mi11ion, or 1.3 percent. The actuaries pointed out

that the capping of the pre-judgment interest rate and

consideration of collateral benefits in tort awards (i.e.

changes to the tort actions) would have only a minor impact

on tort awards. The actuaries also noted that íf, using

this t¡todel, the f uneral benef its were to be increased to

$5,000.00 ( instead of the proposed $3,500.00 ) ' this

increase would raise the cost of the proposed system by an

29 rbid. , p. B.

30 rbid., p. 3.
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additional g355,000.00.31

( ii ) l¡lodel 2z t¡todif ied No-FauIt

Using the "modif ied no-f ault" Ir{odel described above,

the actuaries estimate that Autopac's f987 incurred losses

would have been reduced by S23.5 miltion or 10.3 percent

( emphasis mine ) . The reader will recall that this t¡todel

uses a verbal threshold designed to eliminate small non-

pecuniary loss awards of 92r500.00 or less. The actuaries

also estimated what the impact would be of a verbal thres-
hold which $ras designed to eliminate non-pecuniary loss

awards of $5,000.00 or less (twice the previous Lhreshold).

The estimate shows that using a threshold designed to
eliminabe non-pecuniary loss awards of 95r000.00 or less

would have reduced the 1987 losses by a further $4.8

nillion (emphasis mine¡.32

( iii ) I'tode1 3: Pure No-FauIt

Perhaps bhe greatest surprise of the actuaries' Report

vtas the finding in respect of the "total no-fau1t" Model.

The elimination of tort recovery by the use of this Irtodel

would result in the disappearance of the entire S59.3

million worth of losses incurred by Autopac in L98Z ( for
Part Mhird-party Iiability payments for bodily injury).

3r rbid.,
32 rbid.,

p.

P.

5.

6.
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This $59.3 million would be replaced by scheduled benefits

for both pecuniary and non-pecuniary losses. However, the

schedule benefits would only increase by 919.5 mil-Iion.

In short, the use of the "pure no-fault" Scheme as

outlined in t¡lodeI 3 above would (it is estimated) tead to a

$39.8 million reduction (17.5 percent) in incurred los-

""".33
The reader will see that the Osborne Report34 noted

that (the person who created) the simulation Model prepared

for that Inquiry found that the use of a generous pure no-

fault Scheme could result in an increase in the number and

duration of lost time injuries, due to the possible

behavioural response on the part of victims. Furthermore,

the simulation t¡lodel forecasted that a pure no-fault scheme

would lead to an increase, not a decrease, in costs. One

wonders how the very different conclusions of these two

l¡todels can be explained. Perhâps, if a behavioural

response (using disability statistics from Quebec and other
jurisdictions where a pure no-fault scheme has existed for
some time) were to be built into the Kopstein Report's pure

no-f ault l¡tode1, the resulting cost estimate may be more

realistic.

33 rbid.
34 Supra, n. 6, VoI. rr, p. 352.
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c. Findings of the Comnission

Several major issues relating to compensation for
bodily injury and/or deaLh resulting from automobile

accidents are discussed by His Honour Judge Kopstein in

Position Paper No. 2 of the Kopstein Report. The Report's

conclusions are discussed both below and throughout the

"Analysis" sections of Part Three.

With respect to the issue of rehabilitation, Judge

Kopstein concluded that the current t¡tanitoba provision is
inadequate, and that l{.P.I.C.rs rehabilitation program is
limited in scope and does not appear to be pro-active.35

The present add-on no-fault benefits provided by

l¡l.P.I.C. are also criticized as being inadequate. The

dif f erent approaches considered to revising the tltanitoba

Schemer such as either enhancing the no-fault benefitsr or

implementing a modified no-fau1t plan, both contain flaws

(i.e. increased cost¡ or retaining inequities of the tort
system) .36

Judge Kopstein's reconmendation in respect of these

conclusions contain two central points:

The rehabilitation provision in the l¡tanitoba

Regulations be amended to highlight the importance

of rehabilitation, and t{.P.I.C. must develop a

35 Kopstein Report, supra n. l,
Paper No. 2, p. 101.

36 rbid.

Vol. II, Position
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policy towards rehabilitation which wilI enable it

to assist disabled accident victims to return (as

much as possible) to a normal tife.37

The other such recommendation is for the implementation

of a pure no-fault systern of compensation for victims of

automobile accidents, which generally follows the "pure no-

fault" l¡Iodel described above. An independent arbitration

board would settle disputes between claimants and

t/t.P.r.c.38

37

38

rbid.,
rbid. ,

p. I03.

pp. I03-I04.
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c. Ontario

1. fnt roduct ion

â. Background

Automobile insurance firsE appeared in Ontario's
rnsurance Act in t914.39 The coverage stipulated has

always included third party protection for bodily in-
jlry/property damage. In 1932, minimum bodily in-
jury/property damage limits vrere established at $5,000.00,

but the purchase of insurance was not compulsory at that

time. In L957, the minimum Iimits $rere raised to

$10r000.00 per person injured in an accident' subject to an

overalL linit of $20,000.00 per accident. The minimum

limits $rere increased several times in succeeding years,

and in 1981 were set at $2001000.00. This is the current

1i¡nit.40

fn 197I, The Insurance AcL stipulated that no-fault

benefits were to be a mandatory part of any automobile

liability insurance policy sold in Ontario.4I A Schedule,

appended to The Insurance Act, set out most of the specific
coverage. The coverage provided for disability benefits

( to persons employed or engaged in employment for any six

39

40

4L

S.O. 19I2, c. 33,

Osborne Report,,

S.O. f971 t c.84t

as am. by R.S.O. 1914, c.30.

supra, n. 6, Vol. I' pp. 131-132.

s.I4.
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months out of the twelve months preceding the accident),
Iunp sum benefits for the families of those kilted in
auLomobile accidents, and medicat and rehabilitation
benefits to cover accident-associated costs incurred within
four years of the accident, in excess of those covered by

medical or hospital care progra*s.42

The Ontario Task Force on Insurance eras appoÍnted on

January g, 1986 by the l¡tinister of Consumer and Commercial

Relations. Its mandate was to "seek out solutions for cost

and capacity problems in the property and casualby in-
surance industry in ontario."43 The Task Force concluded

that "the problems that pervade the personal injury area

and that in large measure have caused the current liability
insurance 'crisis' cannot be resolved through further
reform of the tort system."44 The Report recommended a

ilno-tort system" of accident compensation, where compensa-

tion would be provided on a no-fault basis. Deterrence

would be achieved through a more refined and vigorous

penalty rating or premium pricing mechanism.45 rhe

Government would implement a mandatory system of automobile

42 Brown, E-WIS, n. 6, pp. lz-19.
43 Ontario. Ontario Task Force on rnsurance, Final

Report of the Ontario Task Force on Insurance lforontõT
1 (herein-

after cited as "Ontario Task Force Report', ).
44 rbid., p. 5g.

45 rbid., pp. 67-68.
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insurance for personal injury compensation whereby aII
insureds purchase a basic level of insurance including

coverage for loss of income, costs of care, and unlimited
rehabilitation and medical "rpenses.46 The Inquiry into
Motor Vehicle Accident Compensation in Ontario (the Osborne

Inquiry) vras commissioned as a direct result of the

reconmendations in the Task Force Report, 
"upr..47 The

findings of this Commission wiII be examined in detail,
later in this thesis.

b. Current State of Automobile Insurance in Ontario

It is unlawful for an owner of a motor vehicle to
operate or permit that vehicle to be operated on a highway

in ontario unless the vehicle is insured.4S Third party

bodily injury and property damage coverage, to a nininum of

$200,000.00, is compulsory.49 Section 201 of The Insurance

Act provides that insurers shatl use a uniform form of
application, policy, endorsement or renewal certificater âs

approved by the Superintendent of Insuranc".50

46 rbid., 77.
47 osborne Report, supra n. 6, Vol. I, p. g6.

48 Compulsorv AuLomobile Insurance Act, R.S.O. I9g0,
c.83 , s.2.

49 Osborne Report, SpIê, n. 6, Vol. l, pp. 96-97.
50 R.s.o. r98o, c.2Lg, s.2or.
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3.

2. Standa r d Au tomgÞi le_ Poli-ç{

a. No-Fault Injury Benefits

The No-FauIt Injury Benefits, contained in Section

B of the Standard Policyr will be discussed in detail in

Part Three of the thesis.

Report of Inquiry into Motor Vehicle Accident Compensa-

tion in Ontario (fne Osborne nepoÐ

a. fntroduction

The Report of the Inquiry into l¡lotor Vehicle Accident

Compensation in Ontario, headed by l/lr. Justice Coulter

Osborne of bhe Supreme Court of Ontario5I is the most

complete and up-to-date review available of compensation

for automobile accident victims in Ontario, its history,
the present level of benefits, comparison of those benefits

of the compensation provided by other schemes, and the

consideration and reconmendation of an automobile accident

victim compensation system for Ontario's future. The

reader is referred to this Report as an excellent reference

source on the background and current status of the auto-

rnobile insurance industry in Ontario.

51 Osborne Report, g!pg, n. 6.
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b. Approach of the Commission

(1) Research Projects

(a) The Bodily Injurv Claims Surveys

The rnquiryr through an actuarial consultant' conducted

surveys of bodily injury Iiability claims closed during

1985, 1986 and L987. The purpose of the surveys $tas to

identify the components of the claims paid, the economic

and injury profiles of claimants, transportation costs

incurred by these claimants, and Èheir collateral sources

of compensation. The data from the surveys was also used

as a basis for predicLing what increases or decreases in

costs would result from the irnplementation of various

compensation plans considered by the rnqui ry.52

(b) A Cornpensation ModeI for Automobile

Accident Victims

As mentioned above, one of the uses of the data

collected through the bodily injury claims surveys $¡as to

create (and cost) a new automobile accident compensation

Scheme f or Ontario.53 The Simulation l¡todel vtas created

using data from the f98f Census of Canada and infornation

on the characteristics of accident victims in Ontario (in

52

53
Victims
as the
VoI. II,

Ibid., Vol. I, pp. 92-93.

See S. Rea, "Compensation for Automobile Accident
in Ontario: A Simulation" (hereinafter referred to
f'Rea tilodeI") in the Osborne Report, .g.trpra., n. 6,
pp. 336-435.



30

1985) obtained from the Ministry of Transportation and

Communications. This produced a database of 110,103

automobile accident victims. The tltodel vras used to f orm

predictions as to how many persons would be injured ( in
1985 in Ontario), how many would suffer injuries resulting
in lost ti¡ne of more than one week, and how many would be

permanently disabted. 54

The data from the bodily injury claims surveys ( re-
ferred to above) was used to impute bhe amount of tort
damages in the simulation t¡lodel. The tort damages were

also used as a measure of the value of lost time minus

Accident genefits.55

The simulation l¡todel created with the use of the above

data was used to predict how much accident victims would

lose, and how much compensation would be paid to them. The

results were surprising. The l¡todel predicted a total
after-tax loss of wages of S3II million. The value of lost
time was $640 million. However, the after-tax compensation

vras $628 million, nearly equal to the value of the Lost

time. The author of the Study concluded that this result
supports the view that the total compensation paid in the

current Ontario system is adequate, but that it needs to be

redistributed so as to more closely match each individual's

54 rbid., pp.

55 rbid., p.

340-341.

34r.
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Ioss. 56

The t¡toder was used by l¡tr. Justíce osborne to forecast
the cost of alternative compensation systems. However, the

person who created the t¡todel noted that there is no

behavioural response buitt inbo the lrtodel. That is, a

generous compensation system (such as a no-fault compensa-

t,ion system) would increase the numbe r of lost time

injuries and increase the duration of disability. There-

fore, âtry significant extension of benefits (beyond those

provided through the Quebec schemer âs the lr{odel based its
duration of disability data, in partr on the euebec ex-
perience) coutd lead to higher costs.57

The first alternative scheme that the Modet considered

vras a pure no-fault scheme with the following features:
benefit of 90 percent of after-tax earnings up to
a maximum benefit of 930,000.00 per year, with the

minimum benefit of Sf40.00 per week (97,280.00 per

year) for all accident victims;

for persons injured prior to age 65, the benefits
would be set at 97,280.00 a year at age 65¡

for persons injured after age 65, the benefits
would equal 90 percent of lost earnings (up to the

$30'000.00 maximum) for life.
The lt{odel predicted that this program would cost g5I9

s6 rbid.,
57 rbid.,

342.

427.

p.

p.
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million per year, or S99.00 per vehicle per year. Against

this cost could be deducted a savíngs of $90 million in
Accident Benefits (provided under the existing Scheme) and

a savings of S375 nillion in tort benefits, tor a net

additional cost of g54 million or g10.00 per vehicle.5S

lllr. Justice Osborne used the Model to predict the cost

of one other compensation system. His Lordship chose to
investigate a system which would increase the no-fauIt
benefits currently available to Ontario's automobile

accident victims, without giving up any rights to in-
dividual compensation under tort law.59 The features of

this ilincreased no-fault benefit" compensation system are

described in detail, in Part Three. In summary, the total
cost savings predicted with the use of this new system

would be approximately 965 million per y""..60

(c) The Role of Deterrence in Irtotor Vehicle

llhe issue of

this thesis, but

Accident Compensation Schemes and the

Effects on Road Safetv of Various

Features of the Quebec Scheme

deterrence is not directly relevant to

it was most relevant to the Report of I{r.

58 rbid.
59 Osborne Report, .U.Iê, n. 6, VoI. T., p. 585.
6o rbid.
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Justice Osborne. In Chapter 12 of the Osborne Report,6l
various systems of compensation are assessed according to
the following criteria:

compensation

rehabi 1i tat ion

cost efficiency

i ncent ivesr/dete r rence

fai rness

Insurance Compatibility

Constitutionality62
Against each of these criteria are assessed three

different compensation schemes: a pure no-fauLt scheme, a

threshord no-fault scheme and a dual scheme where both no-

faurt benefits and unrestricted aecess to the tort system

co-exist.

The assessment of these three different systems

according to the criteria set out above occupied ap-

proximatery 47 pages of chapter L2. t¡tr. Justice osborne

devoted 20 of these pages to the discussion of the issues

of deterrence and fairness.63 His Lordship referred to two

Studies which had been commissioned for the Inqui ry.64 ltr.

61 rbid., pp. 506-600.
62 rbid., pp. sr5-512.
63 rbid., pp. 530-550.
64 ¡,f . Gaudry r "The Ef f ects on Road Saf ety of the

Compulsory Insurance, Flat premium Rating and No-FauIt
Features of the r978 Quebec Automobire Act" (hereinafter
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Justice Osborne stated that consideration has to be given

to an analysis of driver behaviour as related to the

question of how accidents occurs, and how the frequency of

accidents can be reduced.65 His Lordship referred to

conclusions in the White Study that there are deterrence-

related advantages to the tort system in tort law, and that

their removal would affect driver behaviour.66

l¡tr. Justice Osborne $ras also concerned with the effect
that the introduction of pure no-fault compensation would

have on driver behaviour and on accidents. His Lordship

referred frequently to the Gaudry Study, with reference to

the impact of no-fault compensation on Quebec motor vehicle

accident rates. Mr. Justice Osborne noted that following

the introduction of no-fault in Quebec, there was an

increase in motor vehicle accidents of aII types. Bodily

injury motor vehicle accidents increased by 26.3 percent,

fatal accidents increased by 6.8 percent, and accidents

with property damage increased by I1 percent.6T

In the study of the accident rate following introduc-

tion of no-fauIt compensation in Quebec, the author

ref erred to as the "Gaudry Studyr " and N. F. White, rrThe
Function of Deterrence in t¡totor Vehicle Accident Compensa-
tion Schemes" (hereinafter referred to as the ,'White
Study"), in the Osborne Report, E-gpra, n. 6, VoI. ff, pp.
1-28 and 436-463, respectively.

65 Osborne Report, E!.8, n. 6, VoI. T., p. 535.

66 rbid., p. 536.

67 rbid.

L
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concluded Lhat flat premium rating (atI insureds pay the

same premium, and bad risks pay the same premium as good

risks) Ied to an increase in the driver population, and

that this increase was weighted in favour of higher-risk
(bad) drivers.63 However, the Gaudry Study concluded that

the introduction of no-fault compensation in Quebec did

have some unquantifiable impact on the Quebec motor vehicle

accident rate, but that the impact of no-fau1t compensation

v¡as small compared to the impact of compulsory insurance

and flat premium rating.69

A related issue to deterrence v¡as the consideration of

"fairness" as def ined by l¡lr. Justice Osborne. T0 That is,
as a corollary to its deterrent function, the tort system

has a capacity for fairness and justice. The public is
aware of this concept of fairness, and this is denonsLrated

by the fact that many people are offended by the idea that

an innocent driver and a drunken driver should be compen-

sated equally for an accident caused by the drunken

dr iver . 71

Mr. Justice Osborne concluded that the public's sense

of fairness would not be satisfied if fault vras left to be

dealt with solely through the criminal justice system and

68 rbid.,
69 rbid.,
7o rbid.,
7L rbid.,

p. s37.

p. s38.

p. s43.

p. 545.

.i:ì:
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the premium rating system. That is, the public demands

that fault be taken into account in a compensation process

and (where necessary), in the criminal or quasi-criminal
justice system.72

c. Findings of the Commission

(I) Coverage and Deliverv Problems

The findings of the Inquiry with respect to the

Standard Automobile Insurance PoIicy used in Ontario today

will be discussed in Part Three, in Lhe "Analysis" sections

of various issues which arise in the compensation of

automobile accident victims.

d. Recommendations of the Inguirv

(I) The Recommended System of Compensation

Reference has already been made to several factors

which, it is felt, contributed to the development of the

system of compensaLion recommended in the Osborne Report.73

That is, Lhe costs of the various systems considered (as

predicted by the simulation t¡lodel), and the emphasis placed

by Mr. Justice Osborne on the "deterrence" and t'fairnesstt

aspects of the tort action played a major role in determin-

ing the compensation system recommended by l¡lr. Justice

Osborne. The features of that system are described in

72 rbid., pp.

73 rbid., pp.

548-549.

570-596.

..r'.È,.



I

37

detail in Part Three.

The Osborne Report predicts (using the reeommended

system) a total cost savings of $65 mitlion per year in
respect of private passenger cars, provided that the

collateral source rule is abolished, that pre-judgment

interest be reduced, and that the jurisdiction of the

Provinciar court (civir Division) be expanded to encourage

claimants to represent themselves (with assistance of
assigned duty counsel and limits upon legaL fees').74

It should be noted that the proposed Scheme would allow
(without limitation) the conmon law action for personal

injury (that is, it is an ',add-on no-fauIt', scheme).

Howeverr aII no-fault accident benefits would be enriched,

and a1l of these benefits (except for the death benefit)
would be indexed.T5

s86.

s93.

74 rbid., p.
75 rbid. , p.
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D. Quebec

1. Introduct ion

a. Background

rn L974, the Report of the euebec committee of rnquiry
on Automobile rnsurance, known as the ,,Gauvin Report r'l
after its Chairman, stated that under the insurance system

operating at the time, better compensation vras provided for
those who suffered property damage than for those who

suffered bodily injury.76 The Gauvin Report arso found

that minor injuries v¡ere favoured over more serious ones,

and that the level of compensation vras strongty infruenced
by factors unrelated to the actuar rossr ê.g. abirity of
the victim to obtain regal counser.TT The Report recom-

mended that the concept of faurt be totarly removed from

the system for compensating victims of personal injury and

death in automobile accidents. rt carred for a compulsory

provincially-run insurance scheme. 78

Report of the Co
tnsufance J.L.Gauvin' chairman) (1974) cited in c.B. cramer and H.J.
Àrmstrong, Potential changes in üanitoba's pubric rnsurance
Corporation PIañ

¡ JuIy I988 (Unpublis Research Paper prepare
-5 -- 5- -5-- --the_ Autopac Review Commission) , Vol. I, p.- I10 ( ttris paper

will hereinafter be cited as "Cramer and ¡rmstrong',).
77 rbid.
78 Gauvin .Report, suprar D. 76, cited in Brown,

supra, n.ffi

r: il::;. .
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In November L976, the partie euebecois was elected. In
ApriI J-977 a new proposal calling for a provincially-run
compursory pure no-fault plan for personal injury and death

caused by automobile accidents r,ras introduced. OnIy

coverage for property damage (both first and third party)

and out-of-province riabirity was to be left to the private
insurance companiet.T9 Legisration giving effect to the

plan r,Jas passed in December , L977 and became ef fective on

l¡larch !, I978.80 The no-f ault compensation scheme is
publicly administered and delivered by the Regie de

L'Assurance Automobile du Quebec.SI The euebec Act is
described below.

b. The Automobile Insurance Act of euebec

The unique ( insofar as Canadian legislation is con-

cerned) feature of the Quebec ect82 reads as foltows¡

The indemnities provided for in this title are in theplace and stead of all rights, recourses and rights of
actions of anyone by reason of bodily injury caused by
an automobile and no action in that respeCt shall bé
admitted before any court of jusbice.

Subject to section 18, where bodily injury vras caused
by an automobile, the benefits provided for the
compensation of such injury by The Act Respecting

79 Brown, supra n. 6, pp. 32-33.
80 Automobile Insurance Act, L.e. Lg77, c.6g.
8r An Act to Establiqh the_Regie de L'Assurance

eutonobit
82 Automobile Insurance Act, R.S.e., Cap. A-25.
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rndustrial Accidents and occupationar Diseases (cap. A-
3.001), The Act to promote Good Citizenship (Cap. ó-ZO)or by the Crime Victims Compensation Act (Cap. f-O) arein the prace and stead of arr rights, redourses andrights of_ action . by anyone by reason of such bodiryinjury and no action in that respect sharr be admitteä
before any court of justice.

The preceding provisions of this section do not applyto the cases contemplated in section IZ.
Nothing in this section rimits the right of a victim toclaim an indernnity under a p¡ivate -insurance 

scheme,
regardless of who is at fault.ðr

The insurance coverage takes two forms: a basic
compursory public plan and a supprementary pran (which may

be purchased from a private insurer) to provide no-fault
insurance for those who do not bel-ieve that the basic plan
provides adequate coverage. The basic pran provides income

replacement indemnities, medicar and rehabititation costs

not covered by other pubric plans (untimited amount), rump

sum payments for injuries, dis¡nernbermentr pain and loss of
enjoyment of Iife (up to a maximum, in l9gg, of
$4I,059.61 ) ' and death and survivor's benefits. These

benefits are outrined in debail in the Act and Regula-

tions.84 The property damage provisions of this Act are

administered by private insurers and wirr not be discussed

in this thesis.

83

84

Automobile Insurance Act, R.S.Q. ' Cap. A-25, s.4.

II1.
Cramer & Armstrong, g!.8, note '16, VoI. I, p.
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2. No-FauIt Injurv Benefits

The No-Faurt rnjury Benefits wilr be discussed in part

Three of the thesis.

3. Future Amendments

a. An Act to Amend the Automobile Insurance Act

On November I5, f988 BiIl 92 eras introduced by the

Irtinister of Transport into euebec' s Nationar essembry. 85

If this BiIt is passed (without being changed), it wilI
imprement substantial and far-reaching changes to euebec,s

pure no-faul-t scheme for compensation of automobire

accident victims.
The most dramatic of these proposed changes is a large

increase in the amount of the lump-sum impairment benefit
payable under the scheme. The proposed increase wirl be to
an amount of $75r000.00 (as of the date of coming into
force of the Act ) and further increases to revers of

$f00,000.00 (as of January I, I99t) and $I25,000.00 (as of
January I, L9921. Thereafter, the amount wilr be revaror-
ized on January lst every year.86 It is apparent that to

85 r'An Act to Amend the Automobile Insurance Act and
Other Legislation,rr BilI 92, 33rd Leg., Ist Sess. Intro-
duced INovember 15, t988] (hereinafter referred to as ,,BilI
92").

86 Bilr 92, cr. 74.
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fund such an increase in the amount of the impairment

benefit, Quebec would either have to increase the level of
funding for the Schemer or reduce the amounts of the other

benefits provided. It would appear that Quebec has chosen

the latter course.

Other substantial amendments proposed include a

recategorization of persons in respect of the income

replacement indemnities, the replacement of the death

benefit indemnity by a lump-sum payment, changes to the

compensation provided to students, new timits on the

duration of the income replacement indemnities, changes to
the rehabilitation benefits and the introduction of a new

"suspension of benefits" clause.

The proposed changes will be described in detail in
Part Three.
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E. New Zealand

1. Int roduction

a. Before No-FauIt

rn New zealandr prior to r974, the system of accident
compensation vJas composed of piece-mear elements of the

common raw action for damages, workersr compensation, and

income tested frat-rate sociar werfare benefits.ST rn

september, 1966 a Royar commission vras constituted by the

Government. 1,1r. Justice A.o. t{oodhouse ( as he then was )

was made chairman.

The Report of the committee headed by lr{r. Justice
woodhouse (as he then was) reconmended a unified comprehen-

sive scheme for accident prevention, rehabiritation and

compensation. compensation vras to be available for all
injuries regardless of faurt and cause. The conmon law

action for damages would be abolished, and the Scheme would
provide: benefits related to earnings and universally
available to aIt accident victims, compensation for both

short- and long-term incapacities, and minimum standards of
compensation (to be paid to both earners and non-earners).
Benefits wourd be paid periodicalty (but minor permanent

87 G. Pa1mer, Compensation for Incapacitv: A Studv ofLaw and Social Chan Ë
,,àf t.,referred to as "palmer").
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disabilities would be compensated by a lump sum¡.88

b. The Accident Compensation Act 1922

The originar version of the Accident compensation Act

provided furr coverage onry to earners and persons injured
in automobile accidents. Non-earners who were not injured
in motor accidents would only be eligibte for medical and

rehabilitation assistance and lump sum compensation for
impairment and non-economic losses (ie. pain and suffer-
ing). The Act provided only a brief definition of when

the tort action for personal injury wourd be aborished (ie.
the action was aborished when a person had coverage under

the ect).89 The Accident compensaLion Act r972 was amended

on severar occasions subsequent to its imprementation, and

in L982 a new Act yras introduced which consoridated and

amended the Accident compensation Act 1922 and its amend-

rnents.9o

2. The Accident Compensation Act 1982

The benefits provided by

1982 are described in detail
the Accident Cornpensation Act

in Parb Three of the thesis.

88 rbid. pp. 408-426.
89 rbid. p. zlL.
90 Accident Compensation Act I982.

'r:.:'

' :!,ì:
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3. Possibilities for Beform

rn 1988, the Law commission of New zearand (New

Zearand's raw reform body) published a report entitred
Personal rnjurv: prevention and Recovery.9l This Report
contained a review of the Accident compensation scheme and
made several rnajor reconmendations which were enbodied in
the draft of a BiIl for a new Safety, Rehabilitation, and
compensation Act.92 This draft Bitl contained the forrow-
ing provisions:

(i) The definition of "personar injury by accident,'would be enlarged rhiough rhe uie ót u'otn 
-õã"ãiãr

provisions rega_rding nervous shock, occupationaldisease, mediõar miãadventure -unJ--.ontracting 
ofdiseases, and a detailed Schedui"1a""d on pã;i ðr

ål;"rå;"T ilii'r:"ñl".3195sirication or píseasès

(ii) The one-year rimitation period for making craims
T:f,:å.tf. existins compenãation eci wourd -be abol-

( iii ) The waiting p_eriod ( currentry one week ) bef oreconmencement of earnings-relatèd benefits'would-Èeextended to two weeks, with an accompanyingobligarjon on the enptoyer- to p"y rhe ¿-*piäy;"injured in a worr-rètaied...-iã'"nt an amountequivarent to the benefit over the two-week

91 New Zealand. Law Commission.

92 rbid., p. r08.
93 rbid., p. 47.
94 rbid.., p. 49.

Report No. 4,(Wellington: The
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waiting period.95

(iv) The maximum earnings-rerated benefit wourd bedefined by reference to a weekly income of
$2,000.00. There would be a minimum benefit inthe amount of the mini¡ryum weekly wage for totatly
íncapacitated earners. 9b

(v) Homemakers and other non-earners would have aperiodic benefit assessed against notional
earningsr ^ eÇlal to the average ordinary weekly
earnings for "all sectors, all persons.r, That isl
totalry incapacitabed non-earners wourd receive a
weekly benef,it of B0t of the average ordinary
weekly wage. Y /

(vi) Lunp-sum Payments for permanent impairment or forpain and suffering would be abolished. Any
significant pernanent partiar disabitity woutd bet
eval-uated as a percentage of total disability by
reference to the A.r¡t.A. "Guides to the pvarualion
of Permanent Impairment." The benefit would bepayable periodically, to both earners and non-
earnersr âs a percentage of the base figure (which
would be set at 80 percent of the average weekly
wage). If the victim is an earner, and feels thatreceiving a periodic benefit calculated with a
base fig-ure of 80t of the average weekly wageresults in compensation which is 1ower than -his orher actual loss of earnings, he or she can applyfor a permanent partial disability benefit wfrLcnis calculated up.ing the victim.s actual lost
earning capacity.Yö

rt remains to be seen whether the far-reaching reforms

suggested in this Report wiIl be implemented.

Ibid., p.

rbid.

Ibid., pp.
and (b) of

rbid.

xxiii.95

96

97
4s(I) (a)

98

xxiii, 64, 65, 97 and clauses 23 and
the Draft 8i11.
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F. Victoria

1. Introduct ion

a. Before January I, 1987

Victoria enacted the first "add-on no-fault" scheme in

Australia in Ig73.99 A person injured as a result of an

accident who suffered deprivation or impairment of earning

capacity by reason of the injury could apply for compensa-

tion (to a maximum amount of g20,800.00).I00 Compensation

was also payable to the dependants of persons kiIled in

motor vehicle accidents, where the death occurred within

two years of the accident.l0l

The j-973 Act preserved the right to sue at co¡nmon law.

The injured person vras obliged to prove negligence of the

insured driver. The common l-aw component was administered

through the State Insurance Office, which became the sole

insurer of motor vehicles in Victoria in Lg76.L02

In l,tay f 986, the Victorian government attempted to

implement changes to the Compensation Scheme for accident

victims. The Government's proposed reforms vrere contained

99 l¡totor Accidents Act 1973 (Vic. ) s.I.
100 Motor Accidents Act 1973, s.25.
I01 ¡{otor Accidents Act Lg73r ss. 26 and 27.

ì r02 victoria. Government Statement, victoria::.'

'' Transport Accident Compensation .Ref orm (l¡tay 1986 ) , p. 29
,t:, (hereinafter referred to as "Government Statement" ).
':.:'l'
.I

.,;iì1,

-E-
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in a statement entitled victoria: Transport Accident
compensation Reform.r03 A singre organization carred the
Transport Accident commission would be estabrished to
manage a pure no-fault compensation scheme.l04

Four major personal injury benefits wourd be provided
to transport accident victims:

reasonable cost of medicat expenses ( subject to a

deductible) and rehabititation assistance;

income adjustrnent benefit payabre only to earners
(either totatly or partially disabled) during
first eighteen months after accident;
long-terrn impairment benefits payable after 1g

months following the accident to both earners and

non-earners and comprised of both rump sum and

annuity payrnents;

ross of earning capacity benefit payable after rg

months following the accident to both earners and

non-earners.

A death benefit, comprised of both lump sum and

periodic payments, wourd be payable to the surviving spouse

and dependent children of the accident victim.105
The regislative response to the detaired ,'pure no-

faurt" compensation scheme proposed by the Government is

. 103 rbid.
.::. 104 lbid.,
.:

,,:: 105 tbid.,

' i: ì:.;

lìr.::-:

..,ì:tl

'..1!sl

p. r3.

pp. 76-82 and 90-96.
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the Transport Accident Act I986 (Vic. ).

2. The Transport Accident Act 1986

a. fntroduction

Had the no-fault compensation scheme proposed by the

Government been enacted, Victoria would have joined the

handful of jurisdictions where the availability of the bort

action for personal injury as a result of motor vehicle

accidents has been abolished, namely New Zealand, Israel,

Quebec and the Northern Territory of Austratia.106
However, numerous groups, including the Law Institute of

Victoria, the Victorian Bar and the State Opposition

Parties, vJere heavily critical of several of the proposal's

reforms, including the level of no-fault benefits payable

in the first eighteen months following the accidentr âs

well as the calculation of lost earnings capacity utilizîng

"Guide to Assessment of Permanent Impairment.rrl0T

As a result, a new scheme was devised, which retained

the conmon law action for negligence, where the disability
resulting from the accident is "serious. " In short,
Victoria has adopted a "threshold no-fault" scheme.l08

106 I. litalkin, "Victoria's Transport Accident Reforms
In Perspective" (1987), 16 Univ. MeI. Law Rev. p. 254 at
260.

ro7 rbid., p. z6L.
ro8 rbid., p. 262.

p.

l.::

.ì:::.1'

.L--
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b. Details of Scheme

3. The Common Law

Section 93 of the Act allows a victim to bring an

action for personar injury damages where the impairment is
assessed at thirty percent or morer or the accident is
serious, i.e. involving long-term impairment, Ioss of
bodily function, serious disfigurement, long-term mentar or

behaviourar disorder, or loss of a foetus. Hosrever, before

any action can be brought, the corporation must have first
determined the degree of inpairment of the victim (this
determination is made 18 months after the accident occurs

or the injury stabilizes, whichever is laterr or, in the

case of minors, the rater of: rB months after the accident,
or 18 months after the injury stabilizes, or the victim's
18th birthday).109

The benefits

described in Part

provided by the Victorian
Three of the Lhesis.

scheme are fu1Iy

No.ltl of
by Transport
32 of 1988.

I09 transport Accident Act 1986, (Vic. )rgg6r ss. a; am.Accident (Amendment) Act 1988, (Vic. ) No.
. ect,,).
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G. Report on a Transport Àccidents Scheme por

New South Wales (The N.S.t{. Report)

t. Int roduct ion

a. Scope of Report

One of the most detailed examinations of virtually
every major issue affecting the question of compensation

for victims of accidents, disability or disease is the

Report on a Transport Aecidents Scheme for New South

Efes,ltO which was the product of three years of exhaus-

tive research and study by the New south wares Law Reform

commission. This Report examined the then-existing compen-

sation system for victims of both accident and disease in
New south wares, considered various proposals for reform

and investigated a number of inportant poricy questions

relating to the area of compensation.

b. Issues Examined

The New south wales Law Reform commission conducted a

comprehensive study of numerous issues rerevant to its
consideration of what sort of compensation scheme shoutd be

introduced into New south t{ar.-. The issues canvassed

I10 New South Wales. New South Wales Law ReformCommission. nt Scheme for New
South hlales.
FET]-T[Ie-reinafter referrðd tõ as the "N.S.W. Report").
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included:

historical background of the common law negligence

action and introduction of liability insurance

the then-existing compensation system in New South

Wales

the advantages and disadvantages of the common law

proposals for reform of the common law

policy questions relating to compensation

forms of compensation (various benefits)

scope of the compensation scheme

administration and finance of the compensation

scheme

assessment and appeal of decision-making within
the Sche*".rrr

2. The Approach

The Commission conducted an extensive research and

consultation program, involving three major surveys (on

persons who had received lump sum awards for personal

injuryr on the sources and consequences of accidents

suffered by persons,and case studies on persons injured in

transport accidents), a number of research papers, and

numerous consultations with experts in the area of accident

compensation (including a visit to New Zealand, to speak

rr1 ruid., vors. r and rr.
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of that country's compensation

3. Proposals for Reform

â. Comprehensive No-Fault Schemes

The N.s.w. Report reviewed the findings and reconmen-

dations of both the New zearand Royar cormrission of rnquiry
into compensation for personal injury, and the Australian
National committee of rnquiry into Rehabiritation and

Compensation (Woodhouse I and Woodhouse II). Finally, the
Report noted that no modification of the common law negli-
gence action can overcome its most serious deficiency, its
fairure to compensate a substantiar nunber of transport
accident victins. This courd onry be remedied by either
supplementing the common law actionr or replacing it
altogether with a no-fault system of compensation.ll2

4. Assessment of Compensation - The Use of l¡todels

The N.s.w. Report noted that the question of assessment

of compensation is not a problem confined to no-faurt
schemes. rn fact there are (in generar) three different
approaches to be considered in determining what shourd be

the basis for assessment of compensation. The first of

112 ruid., vor. r, p. r20.
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these approaches is catled the ,'Welf are Model. ,,
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This
scheme would provide compensation to injured persons in
order to meet needs arising from the injury. The benefits
provided can incrude income maintenance payments, medical,
hospital and rehabilitation servicesr âs weII as other
assistance (such as aidsr appliancesr ând structural
modifications). The compensation could be paid in either
monetary form or through services.ll3 This "werfare l¡loder"

will be discussed in greater detail in the ,rAnalysis,,

section under "compensation of Earners: Totar Disabirity,,
(see Part Three, at p. II3).

The second ltoder is calred the ',Disabirity tfoder.,,
under this Modet, compensation wourd be assessed by

reference to the degree of physicar disabirity suffered by

the victin. The impact of the disability on the victim,s
earning capacity would not be considered. persons with
simirar disabilities wourd receive sirnirar compenaation,

regardless of the financiar consequences flowing from those
disabili¡i"".1r4 This ,,Disability t¡toder,, wilr also be

discussed in the 'rAnarysis,, section under ',compensation of
Earners: Tota1 Disability,, (see part Three, ât p. I15).

The third t{odel of compensation is carled the ,,Restitu-

tion tlodel." rt provides that compensation (either in the
form of money or services) is designed to restore the

1r3

II4
140.

L42.

Ibid. , p.

Ibid., p.
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injured personr âs much as possible, to his or her pre_

accident position. This is the approach of the conmon raw

assessment of damages.lI5 Againr âs with the first two

l¡toders' this'rRestitution Model" wirr be discussed in
greater detair in the "Analysis', section under',compensa-
tion of Earners: Total Disabirity', (see part Threer ât p.
rr6).

The exact ltoder recommended by the Report wirl be the
subject of discussion in part rhree of this thesis.

5. Other Issues

a. Form of Compensation

The Report concluded that compensation should generalry
be provided in a form which matches the losses sustained by

accident victims. That is, compensation for loss of
earning capacity should be paid on a periodic basis, and

medical support and other services required by disabled
persons shourd be provided aa the need arises. rn two

specific cases, compensation for death and compensation for
permanent disability, a lump sum is appropriate.116

b. Compensation for Loss of Earning Capacitv
The Report recommended that',earners,'who are in-

115 ruia., pp.
r16 rbid., p.

144-145.

159.
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capacitated as a result of a transport accident should

receive compensation in respect of their loss of capacity

(including impairment benefits). The definition of

"earner" would include people who have a recent attachment

to the work force (i.e. seasonal workers), employees and

Ehe self-enployed.

"Earnings" would include monetary benefits received

through employment, the value of living accommodation,

Iodging or food and the value of a car provided by the

employer. The assessment of earnings would be subject to
provisions that a "fair and reasonable" amount representing

the normal average weekly earnings of the victim is to be

paid, when the usual nethod of assessment does not produce

this results.llT
The Report recommends several provisions to deal fairly

with self-employed persons and earners who have suffered

long-term incapacity. 118

Non-earners (i.e. children, fuI1-time unpaid home-

makers, long-term unemployed, discouraged job-seekers,

students and retired people) would receive compensation for
long-term incapacity on the basis of a [notional earning

capacity. " 
1r9

I17 rbid.,
118 rbid.,
119 rbid.,

pp. r8s-l94.

pp. 195-2I1.

pp. 2L2-2L8.
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c.

These

Other Benefits

will be discussed in the next part.
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PART THREE

A. Comparison and Ànalysis

1. Introduction

â. Comparison

(1) Schemes to be Examined

In this part of the thesisr wê will review the

approaches of the compensation schemes examined thus far,
to severar major issues which affect the deveropment of a

compensation scheme for victims of automobile accidents.
The Schemes which we wiII review are:

t¡lanitoba .( includes part II benef its and the
Kopstein Reportrs reco¡nmended t¡todel of a "pure no-

fauJ.t'r compensation scheme) ;

Ontario ( includes the Standard Insurance policy

and the Osborne Report's recommended l¡todel of an

"add-on no-fault" compensation scheme) ;

Quebec ( includes the current provisions of the

Automobile Insurance Act and the proposed amend-

ments, contained in Bill 921¡

New Zealand

Victor ia

New South Wales Law Reform Commission, Report on a
Transport Accident Scheme for New South Wales ( the
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"N.S.W. Report" ).

Each of the schemes listed above has its oren approach

to dearing with several important compensation issues. rn
many respects' these approaches are simil-ar; in some

respects, hosrever, they are not. It is important to
examine each issue on the basis of several criteria. For

example' when considering how a particurar scheme (e.g.
l¿fanitoba Part rr benef its) deals with the issue of compen-

sating earners (i.e. employees and the self-employed) who

are totalty disabred, it is necessary to evaruate the
approach on the basis of severar criteria, i . e. the
definitions employed, the categories of potentiat
craimants, how the benefits are carcurated, what are the
maximum and minimum benefits payable, and so forth.
Complete lists of bobh the issues to be examined, and the
criteria employed in evaruating each scheme's approach to
those issuesr ârê set forth berow. please note that this
is the onry time that the criteria wirr be stated in the

thesis. In the actual Comparison below, the criteria witl
not be stated again.

Issues to be Examined aluat i nq
Each Scheme's Approach-
Definitions leading to eligibil-
ityi tnjuries eligibte fof compen-
sat ion.

â. Eligibility for
Benef i ts

(21 Issues to be Examined and Criteria



b. Geographical Scope

c. Compensation for
Earners

(I) Total Disabitity

(2) Partial Disability
d. Compensation for

Non-Earners

(I) Total Disability

(21 Partial Disabitity

e.

Persons covered
tion; Persons
jurisdiction.

60

within jurisdic-
covered outside

Defi ni tion ( s ) ; CaLegor iês ofpotential claimants; How benefitsare calculated; Maxirnum/minimum
benefits payable; Waiting period
before benefits commence; -Du-ration
of benefits; Assessment of post-
accident earning capacity; põten-
tial for advancemenÈ; Age timits;
Indexation; Reduction of -genefits.

Same criteria as above.

Same criteria as for,'totaIIy
disabled earners, ', above.

Same criteria as for,,totally
disabled earners,r, above.

Compensation for
Permanent Incapacity
and Non-Economic
Loss Similar criteria as for ,,totaIly

disabled earnersr,, abover with the
exception that some of the criteriastated above are not applicablehere, and that a nevr óiiteria,
Minimum threshold for recovery, is
introduced.

It{edical expenses and
Rehabilitation Assis-
tance Similar criteria as for ',totallydisabled earners r,, above, exceptthat some of the criteria emptoyãd

above are not applicable to tËis
category.

f.

Similar criteria as for "totallydisabled earners, " above r exceplthat some of the criteria emptoyed
above are not applicable to tfiis
category.

g. Death Benefits



h. Exclusions from
Coverage Exclusions from alI benefits;

Exclusions from disability/indem-
nity payments; Exclusions from
benefits for permanent incapacity
and non-economic loss; Exclusioñ
from medical benefits and rehabil-
itation assistance; Exclusion from
death benefits.

b. Ànalysis

Following the comparison of the approaches of the
various schemes to each of the rssues tisted abover âD

analysis wilr be made of the strengths and deficiencies of
the various approaches. concrusions will be stated as to
which of the approaches ( in the writer's view) is best-
suited to incorporation in a compensation scheme for
automobile accident victims in Manitoba.

2. Comparison and Analvsis

Eligibilitv for Benefits

( I ) Comparison

( a ) Ittanitoba

a.

(i) Part II Benefits:
injuries must result from',accident,, (unplanned,
unintended event occurring suddenly, withoutpremeditation) i excludes suiçj^de õr suicide
attempts whether sane or insane.r¿u

120 A Regu.lation . Respecting Automobile Insurance
Coverage
ì.t' .Man. Reg. 29o
(Hereinaf ter referred to as "l{an. Reg. 290/ggR.', Future



(ii) The Kopstein Report:

No comments.

( furure rffiisffiir'wiri'ue'"il

(b) Ontario

(i) The Standard fnsurance policy:
"accident', no_t defined, except for provision
reg_a.rding accidents occurrin!-ïn^þuebec 1ïses samedefinition of- ]"q"ideq!i- as -ttre- eutomouirÀInsurance Act of euebec).Lt-
lengthy definition of ,,insured person', includes:

occupants of insured vehicle, owner ofinsured vehicle, and (if residing in samepremises) spouse and dependent reÍatives ofeither insured_ or spousõ while occupants ofany other vehicle (provided that othervehicle is not owned ór frequently used bythe insured or persons residing in- ttre samepremises as him, nor is it owned or feaseã- Uyan . g1plo.yer of the insured or personsresiding in the same premises as himr- nor is

iì
I

',.

fr' P. 76I
the text, in
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injuries must result frorn driving, riding in,operating, col'l ision with, enteringr- getting "oniã,
arigh_ting or being struck by 

"-'*óiói vehicleIs.s(1) ].
"motor vehicle" incrudes vehicles not run uponrails that arg_ dgsigned to be seff fropelled orthat.are- prope_lred by erectricar poroer' ou-taineã uyoverhead trolley wires, excluãing most snow_mobires, mechaniõarIy properle,d whãercn¡i¡" 

-'ã.a
"se1f-propelled implemenls -of husbandry.-;l

references to this Regulation wirr be in the text, withinparentheses ) .

r21 l,tani toba ration Act, R.S.l{.lgg7r c.P
l-22 Osborne Report,Lrlporne Report, suprar fl . 6, VoI .

Public Insurance Cor

parentheses).
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it used for carrying passengers for compensa-
tion or for commercial delivery),
any person struck in Canada by the insured
vehicle,

the insured, his or her spouse and any
dependant relatives living in the same house
who are struck as pedestrians (provided that
they are not selling, repairing or parking
cars at the tine of the accident, and that
the vehicle which struck them is not owned orfrequently used by any of them, nor is it
owned or leased by an employer of any of
them),

employee or partner of corporation orpartnership which owns vehicle, including his
or her spouse and dependent relatives living
in the same dwelting premises while occupantã
og plivate passenger or station wagon vehicle(subject to same conditions as described in
parentheses above)

any employee or partner of the vehicle owner,for whose_ regular use the vehicle is pro-
vided, and his or her spouse and depenãantrelatives living Ín the same dwettingprenises, who are struck as pedestrianã
( sub ject to same conditions as d-escr ibed in
parentheses above). (pp. 762-763) .

"accident" must arise out of the ,,use or operation
of an automobile.,' (Vo1. II, p. 260).

(ii) The Osborne Report:

all persons injured in motor vehicte accidents(including pedestrians) should be given access tono-fault benefits. The Standard lñsurance policy
should be expanded to provide these benefitËwithout exclusions relatèd to driving conduct(VoI. I, p. 570 ) .

(c) Quebec

(i)
compensat ion
injury caused

The Automobile fnsurance Act:

provided to "victirn(s) of bodily
by an automobile" ( "bodi ly in jury,'
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is _pÞysicqr r . psy_cholog-icaI or menLal in jury
including death 94$ any damage caused to a viótimin an accident).L¿r

compensation to benefit every victim resident in
Quebec and his dependants, whether accident
occurred in or outside euebec Is.O].
"accident" defined as "an event in which damage is
caused by an automobile,' Is.l(t)].
"automobile" defined as ',any vehicle propelled by
?ny power other than muscuiar force'anå adapteå
for_ t.ransportation on a public highway but not onrails" Is.I(3) ].
"damage caused ÞV an automobile,, means darnage
gauged by use of an automobile or by its foã¿
ls.r110)1.

(ii) Proposed Amendments:

"bodily injuryu redefinçi,to exclude psychological
injury (emphasis mine).L¿4

"damage caused by an automobile,, redefined toexclude damage caused in doing maintenance orrepair work to an automobile (cI. I).
"victimI redef ined as ',every person who suf f ersbodily injury in an accident,- (óf . 6).

(d) New Zealand:

compensation provided for "personal injury or

L23 Automobile rnsurance Act, R.S.e. cap. A-zs,sg:l ( 11 ) , 
"n""" to sections ofthis Act will be in the text, in parentheses).

L24 "An Act to Amend the Automobire rnsurance Act andOther Legislation,,, Bilt 92, 33rd Leg., lst Sess. fntro_duced INovember 15, lgBB], cI. z (heieinafter referred toas rrBill 92". Future references to crauses of this Birlwill be in the text, in parentheses).
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death caused by accid"n¡."r25

"personal injury by accident,' includes medical,
surgical, dental and first aid misadventure andbodily harm ( including pregnancy and mental andnervous shock ) arising from rape or sexual
intercourse with a female under L2 (s.2).
coverage includes both physical and mental
consequences of personal injury by accident (s.2).
no coverage for deliberately self-inflicted
injuries or for diseases unless the disease is aphys_icaI consequence of personat injury by
accident (s.2) .

"accident" is "any form of damage to the human
system which is.,qpexpected and undesigned by the
person injured .ttLZÞ

(e) Victor ia :

compensation payable to pers,o,t¡; injured asresult of 'transport accid"n¡. trrz /

"transport accident" defined as ',incident directly
caused by, or direcEly arising out of, the driving
of a motor car, a railway train or a tramñ
Is.3(r)].
dependants of persons kiIled in transport acci-
dents are entitled to compensation if the deceased
would have been entitled to compensation in
respect of the accident Is.35(2)].

125 Rceident Co¡lrpensation Act Lggz, s.27references in the
parentheses).

126 wuttbutton v. Accldgnt Compensatio ,[1e83] t¡.2.n.õ.n. 5zz (Nm
127 Transport 4ccident Act 1986 (Vic. ) No. tl1 of

l?96 r s.3
1988, (Vic.) No. 32 of. I
of this Act, as amended, wirl be in the text, inparentheses).

( future
text, in
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(f) N.S.W. Law Reform Commission Report:

compensation for death or bodity injury.çaused byor arising out of a transport actide;t.f-28

"transport accident" defined as one caused by orarising out of the use of:
a motor vehicle (except motor vehicles being
used for motor sport) provided that if the
accident does not occur on a public street,
the motor vehicle is registered under the law
of New South $lales; or

an omnibus, taxi-cab, train, water taxi,
water ferry (whether accident occurs on land
or water or public or private property); and

other classes of vehicle or transportincluded in the Scheme from tine to lime(VoI. II, p. 593).

pre-nataI injury, injury resulting from nervous
shock and damage to artificial timbs, eyes orteeth or other aids or spectacles incluáed in
'rbodily injury" (Vot. If , p. 594).

(2, Anatvsis

l¡luch of the discussion with respect to eligibirity for
compensation has been directed to the question of whether a

compensation scheme shourd provide coverage in respect of
both accident and disease. since this thesis is limited to
consideration of compensation for automobile accident
victims, this question is clearly outside of the issue to
be considered here. rt is therefore appropriate to compare

bhe extent of the provisions cited above, and decide which
( if any) would be most appropriate for adoption in

r28 N.s.w. Report, supra,(future references to pageã oftexL, in parentheses).

n. 110, Volume II,
this Report will be

p.
tn

594
the



Manitoba.

In Manitoba, the

is contingent upon

"Accident', is def ined

290/8BR as foltows:

67

payment of no-fauIt accident benefiLs
the occurrence of an ,'accident."
in section 4 of Manitoba Regulation

An unplanned, unintended event that occurs suddenry,unexpectedry, and without actuar piãmeaitation upon thepart or an insured, bur excludes äuiËiãã-;;-;;y-ãËt.*ptat suicide by an insured whire-ãuãã-à, insane.

rt has been extremery difficurt for the courts to
determine what conduct is accidentar and what conduct is
intended (ie. not accidental). rn some cases (not involv-
ing the present Manitoba definition of "accident,,), the
courts have distinguished conduct from result. rf the
conduct vras intentional, that has sometimes been sufficient
to characterize the entire event as intentionalr êv€n if
the result could not be predicted. For example, a man who
is intentionalry driving his car extremery fast around a
srippery curve to show off his driving pro$ress (and, not
surprisingly, has an accident) could be said to have
intended to get into an accident. A similar approach is to
characterize the intended conduct as so reckless, that the
result is deemed to have been intended. However, it is
crear that if the insured is negrigent or even grossry
negrigent, this conduct does not detract from the acciden_
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tal nature of any injury that results.l29
rt would appear that Manitoba's definition of "acci-

dent" in the Regurationsr âs cited above, is narrower than
the conmon law def inition of ,,accident,, that the courts
have been willing to apply. rt would seem somewhat unfair
that a Government rnsurer is denying to its crients the no-
fault benefits which a private insurer, in an anarogous
situation, would be required to pay.

one other consideration which is rerevant bo the
determination of whether part rr benefits are payable is
the requirement that a "motor vehicre', be invorved.r30 The
term "motor vehicre" is defined in subsection 1 ( 1 ) of the

r3t to include
vehicres not run upon rairs that are designed to be serf-
propelled or that are properred by electrical power
obtained by overhead trorrey wires. The definition
excludes most snowmobiles, mechanically propelled wheel_
chairs, and "self-properred imptements of husbandry.,,

Third party riabirity coverage for most of the vehicles
not incruded in the definition of ,,automobire,,in Regura-
tion 290/88R is now mandatory in r{anitoba. The off-Road
vehicles Act, which came into effect on october r, r98g,
requires owners of vehicres such as motorcycles, all-

I29

r30

131_

Brownr suprâ

See t'tan. Reg.

R.S.M. L987,

n' 3, P. 45.

290/BgR, s.5(r)
c.P2I5, s.I(I).
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terrain vehicles, mini-bikes, dirt-bikes, and snowrnobiles

(but not farm tractors, golf carts, garden or 1awn tractors
or inplements of husbandry) to register them with the

Registrar of Motor Vehic1es.l32 In order to register the

vehicles, the owners wilI have to acquire third party

tiability coverage of S200,000.00 per vehicle. The

coverage can be purchased from M.P.I.C., and is described

in regulations passed pursuant to The Insurance Act.I33
If the reader has found the provisions of Ontario,s

Standard Automobile Policy, as discussed above, to be

confusing, lengthy, and downright ridiculous, he or she may

be comforted to know that others feet the same way.

In The Standard Automobile policv Annotated, John

Lewcombe states:

The only thing Ithe policies] are truly ',standard in is
ii.Pfi.S 

extremely difficurt for laymen to understand

Mr. Justice Osborne is somewhat more direct and explicit:

[T]he standard form of automobile insurance policy is
badly structured and incomprehensible t it I contãins
general provisions, definitions and exclusions, which
are supposed to, but do not apply to the entire policy.
Section B has its o$¡n general provisions, defini-
tions and exclusions [which] do not apply to that

132 R.s.M. 1987r chap. o31r sS.
after referred to as "Off-Road Vehicles

I(1) and 3 (herein-
Act" ).

r33 g¡¡-Road vehicles Actr s.20.
134 J. Newcombe, Ihe Standard Automobile poticy

Annotated (Toronto: gutte
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pa r t of Sect ion B whi ch deats wi th the unin-sured/underinsured motorist coverage. rt is impossibre

Í:å"å.:i!=i["Il*. read section B or the por-icy .nã

The standard poricy's def inition of ',insured person,,

(for the purposes of the no-fault injury benefit) is
unreasonabry restrictive, complex and confusing. Further-
more' êrigibility for the no-faurt benefits is contingent
upon the bodily injury or death occurring as a result of
"an accident arising out of the use or operation of an

automobil..*136 The word "accident,' is not defined in the
Standard Automobile policy, except for the provision
regarding accidents occurring in euebec. rn this provis-
ion, "accident" is defined as an event occurring in euebec

which resulLs in damage caused by an automobile, the use of
an automobile, or the load of an automobile.I3T The policy
goes on to state that where bodity injury occurs as a

result of an aceident in euebec, the insurer agrees to make

payments in the same amount and form and subject to the
same conditions as if such person vrere a resident of euebec
as defined in the Automobire rnsurance Act (euebec) and

Regulations thereto, and is entitled to payment as set out

135 osborne Report, supra, n. 6, VoI. r, p. r35.
136 rbid., vol. rï, p. 760.
r37 rUid. r p. 76L. See also the definitionI'accidentrin tne euebec Scheme, inf ra.

of
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in that Act. I38

With respect to accidents not occurring in euebec, the

Policy is silent as to the def inition of ,'accident.,,

Prease see the comments with respect to the definition of

"accident" as set out above, at page 67.

There can be no doubt that the definition of ,,insured

person" as set out in Ontario's Standard fnsurance policy

is complex, unclear and arbitrarily limited. Therefore,

this provision does not merit consideration. The simplest

definition is that employed by the euebec Scheme. The

advantages to a general definition (as used in euebec) are

simplicity of usage, clarity of meaning and increased

efficiency in operation resulting from the first two

advantages. The disadvantage of a generar definition is
that without specific inclusions, certain of the less

obvious consequences of automobile accidents may be

regarded as not arising from Èhe accident, and therefore
ineligible for compensation. CIearIy, the euebec Scheme

provides its administrators with a fair degree of discre-
tion.

The proposed amendment to the euebec Scheme, which

would amend the definition of ,,bodily injury,, to exclude
psychological injury, is both an insensitive and unjust
provision. Every serious accident (and some ress serious
accidents) leaves a psychorogicar injury. For instance,

138 rbid.
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some people will refuse to drive after being involved in an
accident (if driving is required by the duties of their
emproyment, they risk unemployment as a direct consequence
of the automobile accident). Should such people be
excluded from coverage?

It is submitLed that a general definition, such as that
employed by the euebec Scheme, together with specific
inclusions for certain types of rosses (as the N.s.w.
Report recommends) and provisions dearing with pre-existing
incapacitiesr Írourd provide adequate guiderines in deter-
mining eligibility. That is, coverage would be provided to
persons who sustain bodily injury (physical, psychological
or mental injury, including death) as the resurt of an
automobire accident. "Accident,' wourd be defined simpry as
"an event in which damage is caused by an automobirer,,and
"automobire" wourd be defined as ,'any vehicre propelred by
any power other than muscurar force and adapted for
transportation on a pubric highway but not on rairs.,,

The improved definitions wourd arso enproy certain
inclusions, based on the N.S.W. Report, to include in the
definition of ',personal injury,, the following:

pre-nataI injury, injury resulting from nervous
shock and damage to artificial 1imbs, eyes or
teeth or other aids or specLacles.

rt is evident that one of the most important considera-
tions is difficult, if not impossible, to 

'egislate; 
that
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is the attitude of the Insurer.

The laws should be c1ear, straightforward, and leave
the scheme's administrators riLtre or no room for bias or
absorute discretion in the determination of such important
issues as who wirt be etigibre to receive benefits.

Geographical Scope

( 1 ) Comparison

( a ) I{anitoba

(i) Part II Benefits:
persons injured in t¡tanitoba through use of motorvehiclet oÍ as a result of enterin-g or exiting orbeing struck by a motor vehicler- 

"r" coveied,subject to three exceptions:
non-Mani toba res idents r iding in or onvehicles not registered in Manitoba
Quebec residents
persons driving, riding in or oDr struck
downr or getting in or out of vehicles whichare not required to be registered under The
Highwav Traffic Act of Manitoba (s.33).

accidents occurring in North America (not in
Quebec ) :

l¡tanitoba licensed drivers covered as arepassengers who are l¡lanitoba residentsper6ons riding in t¡tanitoba registeredvehicles (excluding euebec residentã) whilevehicle is operated by person who is ,,quali-
fied and authorized by fãw to operate i€,, andhas vehicle owner,s consent
coverage does not extend to Manitoba resi-dents outside of !¡lanitoba who are struck aspedestrians (s.7).

accidents occurring in euebec: r

b.

ì

Manitoba Iicensed drivers operating vehiclesnot registered in euebec arè coverédr âs arellanitoba residents who are passengers with
them
l¡tani toba residents who are occupants ofvehicles regisbered in t¡tanitoba ãre also
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covered
benefits witl be paid by M.p.I.C. in accor-
dance with the Automobile fnsurance Act
(Quebec) and negul

l¡lanitoba residents injured by or in a euebec-registered motor vehicle in the province of euebecwilI not receive benefits from M.p.I.C., but^WitI
be eligible for compensation from the Regie.rJv

(ii) The Kopstein Report:

No comments.

(b) Ontario:

(i) The Standard Insurance poticy:

coverage applies only while insured vehicle (or
temporary substitute vehicle) being operated,
used, stored or parked within Canada, the U.S.A.
or upon a vessel plying between ports of those
countries (VoI. TT, p. 764).

persons hit as pedestrians, in Canada (excluding
Quebec) by the insured vehicle or temporary
substitute automobile (Vol. If, p. 764).

for accidents occurring in Quebec:

Ontario residents who are passengers in
Ontario-registered vehicles, the owner of the
insured vehicle (and his spouse and any
dependant relatives, if residing in the samè
dwelling premises),

persons struck by the insured vehicle, the
owner of the insured vehicle (and his or her
spouse and any dependent relatives living in
the same dwelling premises as the insured)
struck by a vehicle which is not the insured
vehicle,

employees or partners of the owner of the
insured vehicle (where the owner is a

r39
and 8.

Automobile Insurance Act, R.S.Q. cap. A-25, ss.6
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corporation, an unincorporated association orpartnership) and his or her spouse and
dependant relatives (who Iive in the samedwelling premises) while riding in a vehicle
which is not the insured vehicl-e,

any employee or partner of the ovrner of theinsured vehicle, for whose regular use theinsured vehicte is supplied, añd his or her
spouse and any dependent retative of either(who are residing in the same dwelling
premises as such employee or partner ) who aréhit as pedestrians, and

any other person hit (whether as a pedestrian
or not) by an automobile being driven by aperson who falls into any of the foregolng
categor ies ;

coverage will be extended in the same amount andform and subject to the same conditions as if suchpersons were resident of euebec and entitled topayment under the Automobile fnsurance Act(Quebec) and Regulat
761).

persor¡s injured in euebec who do not fall into anyof the above categories wiII be eligible foi
compensation in accordance w\tj5 tne prov-isions ofthe Automobile fnsurance Act.

(ii) The Osborne Report:

all persons injured in motor vehicre accidents(including pedestrians) should be given access tono-faurt benefits. The standard rñsurance policy
should be expanded to provide these benefitåwithout excrusions relatèd to driving conduct(VoI. f, p. 570).

(c) Quebec:

(i) The Automobile Insurance Act:
compensation to benefit every victim resident in
Quebec and his dependants, whéther accident occurs

140 Automobile tnsurance Act,
and 8.

R. S.Q. cap. A-25, ss. 6
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in or out of euebec (s.6).
if accident occurs in euebecr owrìêr ¡passenger of euebec-registered vehicl'eto reside in euebec ts.O).

driver and
are deemed

"victim', means gyery Þerson sustaining bodilyinjury in an acciden€, incruding -o"r,i. o, driverge 3.n0 every passenger in each automobile involvedin the accident ts.i128)1.
victim of accident outside of euebec who isentitled to compensation f rom únã- negie mayreceive that 

. compènsation, while i"t"iniríg -rigt,t
of action with regard to "*."s= compensation underthe raws of the place where the accident occurred(s.7).

if. the Regie compensates a victim for an accidentoutside of euebeð, rhe Regie is ãuuióãuläa ro rharvictim's rights. rt i; therefore -entitred 
toreceive compensation and c.api_taf - t rebresentingpensions that it is requirïo -lo'pãi to theaccident victim) flg* any 'non-Quebec resident who

.is - 5-espgnsibre or riabte' for tñe 
""*pãnã.tion forbodily injury caused by that non_resident (s.7).

non-Quebec r.e.side_nts injured in accidents inQuebec are entifl"g to comþensation riom-tne Regieto the extent. that they åre not responsibre forthe accidenr (unless orñerwis" ãgt;;ã-ÉË't*".n rheRegie and the -competent authorit-ies oi -tn. 
praceof residence of suõf¡ victim), but victim fras rightof recourse in respecr or oíÅat;;;;;; Ëetween theResie and rhe vicrim wirh regaíd i"-i"=õðnÀiuúilv(s.8).

l¡tanitoba, Arberta and ontario residents injured inQuebec are entitted to compensation in accordance
iå:i"iåf Hoî;.s""I"i;,t"t:".t*'¡l'"::l;;ñ;:

(ii) proposed Amendments:

"victin" redefined as "every person who suffersbodily injury in an accident,í (ði:-6t
a person who is a non-resident of euebec and is

141 cra*", & Armstrong, supra, n. 76, VoI. r, p. 1lr.
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injured in an accident in euebec will have his/herresponsibility for the accident determined by theRegie (this is the same as the current situation-see above). However , it this person wishes tohave his or h"-r responsibility determined by aCourt, application must be made to Court wit-nin
I9.0. _d.ays _of !h" Regie's decision as to respon-sibility for the accident.

(d) New Zealand:

(e) Victoria:

all persons who are injured or die in New Zealandas a consequence of personal injury by accidentare covered, and they (or their depenãants) areentitled to the benef its thereunder tL.g¿).
tourists are covered but are not eligible forearnings-related compensation (s.34).
New Zealand earners are covered outside of New
Zealand if their absence is temporary and if thepurpose of their travel is retated tb employmentin New Zealand (s.30).

coverage _applies 24 hours a day, regardless offault and location (provided thãt thé accidentsare within the territorial reach of the 1egisla-tion), (s.2).

persons injured as a result of transport accidentsin Victoria are coveredr âs are Vfctorian resi-
denLs injured ersewhere in Australia by victorian-registered motor vehicles (s.35).
d_rivers or passengers of vehicles registered inVictoria which are involved in colÍisions el-
sewhere in Australia (i.e. outside of Victoria)are covered (s.35).

persons not resident in Victoria who are injuredby a victorian-registered motor vehicle erseúherein Australia (but are not passengers or drivers ofthe registered vehicle) will - be eligible for
compensation if they are 1ikely to, ãs of theaccident date, reside in Victoriá for at least six
months after the accident date (s.36).
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(f) N.S.W. Law Reform Commission Report:
residents of New south wares who suffer death orinjury as a resurt of a transport accident in NewSouth Wales will be covered (Vbl. Ir, p.-595).
Australian residents (who are not resident in NewSouth Wales) who sustain _death or injury as aresult of a transport accident in New sóuth waleswill be covered_, provided that the *oùã, vehicleor other form of. transport invorved was registeiããor required to- be registered in New soutli wales,or r¡¡as operated by the urban Transit Authority -ãi
state Rair Authority of New south wales (Vor. rr,p. s9s).

Australian residents (not resident in New southl{ales) injured or killed as a result of a motorvehicle accident in New south wares caused by .nunidentified motor vehicre wirr be covãrea (ïor.rI, p. 595).

New south [{ares residents injured or kirred intransport accidents occurring- in Austraria tbuioutside New Sou_th Wales) wilt-be coverJ; pro.ridedthat the vehicle or otirer transport inúorved wasregistered or required to be registãiåa in NewSouth Wales ¡ ot is operated by th-e urbãn TransitAuthority or state Rair Authõrity of 
-ñew 

southIrlales (Vol. II, p. 595).

no benefits (except for death benefits) payabteunder the scheme to non-eustrarian residãnts (vor.fI' p. 596).

if
residence outside Austratia aftèr the accidenL, häor she remains eligible for loss of earningcapacity . compensatioñ (to the extenL that theCorporation gongiders appropriate) and alsoremains eligibre for the renauiiitatio'n assistance(having regard to the victim's n""d"-and cir-cumstances and comparative costs of the servicesand the victim's erigiuirity for ueneiits in thecountry of residence. or _proþosed residence), butno other continuing benefits or arrowances shourdbe a1l-owed, inci_uding needs-ba".ã - per iodiccompensation payable Lô surviving spoüs.s notresident in Austialia (VoI. If , pp. -SgO'_597 

) .
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(21 Analysis

Again, it is ontario's standard rnsurance policy which

contains the most confusing and lengthy provisions.

The other jurisdictions surveyed seem to maintain a

fairly consistent basis for determining scope of coverage.

coverage wirl generalry be extended to persons injured
inside the jurisdiction (whether residents or not of that
jurisdiction) as a result of automobile accidents invorving
vehicles registered within the jurisdiction t ot being

operated by persons Iicensed by that jurisdiction.
SimiIarIy, coverage will be extended to persons outside the
jurisdiction who are residents of that jurisdiction and

riding with persons who are licensed by that jurisdiction
or in vehicles registered in that jurisdiction. The

rimitations employed appear to focus on persons who are

either non-residents of the jurisdiction in question, or

who are non-residents of the country in which that juris-
diction is located.

rf !¡tanitoba is to consider a pure no-faurt compensation

scheme for victims of automobire accidents, it is gues-

tionabte as to whether the excrusion of non-residents can

be justified. The unfairness of such an excrusion is
emphasized where the accident is caused by a Lhird party
who is licenced in !4anitoba ¡ oE operating a Manitoba-
registered vehicre ( if the non-resident is not a passenger

in the t¡tanitoba vehicter or in the vehicle driven by the
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Manitoba driver, he or she is not etigibre for our No-Faurt
injury benefits).

Admittedry' non-residents wourd not ordinarily con-
tribute to the funding of this Scheme, but surely provis_
ions courd be drafted which give the accident victim the
right to elect between compensation offered by the t¡tanitoba
scheme or that which they may be entitLed to under the laws
of the place where they are resident. rf the accident
victim elects to take the Manitoba coverâ9ê, the ad_
ministrator of the Manitoba scheme ( i. e. r¡t. p. r . c. ) wourd
then be subrogated to the accident victim's rights to
compensation from an insurer (Government or otherwise) of
the jurisdiction where the victim is from.

The def inition of a !'victim,, in euebec's Birl 92 as

"every person who suffers bodity injury in an accident,, is
a straightforward and workable approach to the determina-
tion of which persons shourd be eligible for coverage. rt
shourd be emproyed in an automobile accident compensation
scheme for Manitoba.

Victoria's provisions, sÍmilar to the N.S.gù. Report,s
reconmendations, would extend coverage to persons not
resident in victoria who are injured by a victorian-
registered motor vehicre ersewhere in Austraria (but are
not passengers or drivers of the registered vehicre) if
these persons are Iikely to, as of the accident date,
reside in victoria for at reast six months after the
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accident date. This situation is hypotheticaÌ at best; the
provision requires a degree of prediction on the part of
the scheme's administrators which verges on fortune-
telring. An improved provision woutd be one which simpry
provides that non-residents injured by victorian motor
vehicles in Austraria (but not in victoria) may elect
between the benefits offered by the scheme or the compensa-

tion availabre under the laws of the jurisdiction where the
accident occurs ( if compensation under the scheme is
serected, the corporation would then be subrogated to the
rights of the victim in respect of compensation avairable
under the laws of the jurisdiction where the accident
occurs ) .

rt is submitted that the provisions of the N.s.w.
Reportr which deny compensation to persons who are non-
residents of Australia, are unnecessarity harsh and

unsupportabre in view of the basic phitosophy of entitre-
ment to compensation for victims of automobire accidents.

rt is further submitted that a rimitation upon the
compensation payabre to a non-resident injured in an
automobile accident in Manitoba (and thus only eligible for
compensation to the extent thaL he is not at fautt for the
accident) is also contrary to the purpose of a comprehen-
sive compensation scheme for automobire accident victims.
Therefore, provisions in respect of non-residents injured
inside the jurisdiction should be similar to those ap-
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plicable to residents.

where the non-resident

( i. e. from an insurer

woul-d, if it had paid

entitled to subrogation

to other compensation.

L42
(a.e. ¡.
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The only exception should be that
is entitled to other compensation

in his own jurisdiction ) , !t. p. I . C.

compensation to such a person, be

in respect of that victim's right

c. Compensation for Earners

(I) TotaI Disabilitv
(a) Comparison

(i) !¡!ani toba

1. Part II Benefits:

"totally disabled" defined as "condition of mind
or body that renders an insured entirely and
continuously incapable of engaging for wagês órprofit in any occupation or employment for which
the insured is reasonably suited having regard tohis or her skill and ability', (s.4).

it is the skiIl or abi\it¿ before the accident
occurs which is relevant. r4'

"earner" is a person who is actively working for
r.rages or prof it at time of accident r oE for any
six months out of the twelve-month period iml
rnediately preceding the accident date -[s.I2(r)].
Note: this requirenent of employment at either the
time of the accident or for any six months out of
bhe year preceding the accident will be referred
to as the "employment requirementtt for the rest of
this thesis.

disabifity must manifest itsetf within 20 days of
accident Is.12(l) ].
minors must show actual earnings toloss of

7 l.fan.DePape v. (1980), R. ( 2d) r19
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qualify for the "earner's" disabitiLy benefit; ie.
they must satisfy the "employment requirement'
I s.16 (2) J .

persons who, by reason of a pre-existing mental or
physical infirmity, were unable to provide
themselves with the necessaries of life, must show
actual Ioss of earnings to qualify for the
"earner 's" disability benefit; ie. they must
satisfy the "employment requirement" Is.I6(2) ].
benefit is 70 percent of earner,s average gross
weekly earnings, subject to minimum of 9150.00 per
week and maximum of 9300.00 per week Is.12(1) ].
no minimum benefit in respect of earners who are
minors or persons suffering from pre-existing
physical or mental infirmity, but these earners
are subject to maximum of 9300.00 per week
ls.16(2) l.
however, once minors turn 18, if they are stiII
totally disabled, they wiII be eligible for the
weekly disability benefit payable to ordinary
adult victims; the benefit is payabte as of their
ISth birthday Is.16(I) (a) ].
similarly, once it can be shown that persons who,
by reason of a pre-existing mental or physical
infirnity, vrere unable to provide themselves with
the necessaries of life (prior to the accident)
would have been completely or substantially cured
of that pre-existing condition ( but for the
accident), Lhose persons will be eligible for the
weekly disability benefit payable to ordinary
adult victims; the benefit is payable as of the
date upon which the victims would have been
completely or substantially cured of that pre-
existing condition ( but for the accident )
Is.16(1)(b)].
it should be noted that where minors and persons
who, by reason of a pre-existing mental or
physical infirmity, vrere unable to provide
themselves with the necessaries of tife are non-
earners , they may be eI igible for the totaJ
disability benefit payable to non-earnersi see
below, under "compensation for Non-Earners: Total
Disability," at p. 186.

one week waiting period before benefits conmence
(s.15).
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benefits continue for duration of total dis-ability; no maximum duration Is.iztiil. --

benefits are not indexed.

disability benef.its Ta.y be cut off where accidentvictim does no! subjäct- himseli fo -i"."onabre
medical, su_rgical or oiher treatment or enrorls inprogram of rehabifitation or re_traini;õ-;;requested by Ir{.p.I.C. (s.f 9).
no benefits oayable if accident victim qualifies
!": com-pensaËión uÃo.i fñã worL"r", compensarionAct (s.34). - ---"r

no disability benefits payable duringwhere victim receives 
^änies under thement fnsurance Act, I97I (s.35).

disabirity benefits reduced by benefits received
ft9*- " privare poricy or -ir,"u-..;;;;-1ä 

rhar sumtotal of the mgney rèceived by th;' inãureO wiIIequal amount of his or her average pre_accidentincome, to minimum of Srsõ. Oo p"i-""år. I ss. r2 ( r )and 4r(t)1.
indemn.ity benefits^ payable are reduced by amountby which total . "! _*g." 

- o, prof it received byvictim whire . tot.arrf ãiàauieo ana--indemnitypayments paid to victim exceeds zo pèicent of thevictim's average gross weekly earnings Is.I2(2)].
I:l.I.C. may make a binding agreementror commutation. of weekly iñdemnitysettlement; such agreement not to beforeseeable detrime-nt of the insured -

2. The Kopstein Report:
No comments 

"i!.h respecb to definition of ,,totaldisability" or "earne?s."
benefit is 90 percent of victim,s average weeklynet earnings l.o.* .emproyment.; ;.t ";b:"Ja to anyminimum benefit but s-uuje.i to maximum benefit of

any period
Unemploy-

with insured
to lump-sum
made to the

(s.18).
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9500.00 per !{eek.l43

one week waiting period before benefits conmence(p. 821 .

benefits wilt be payabre as rong as craimantremains totally disabled, and there is no maximumduration (p. 82).

benefits wilr be indexed in accordance with theannual- growth rate in the average rndustrial
Composite Index of Wages (p. g2).

as benefits based on net weekly earnings, theywould not be taxable.

benefits will b.e reduced by the excess of any wageor p_rofit during the peiiod of disabirit'y ãñãbenefits payabre over 1o percent of the 'gross
weekly earnings from aII sources (p. gZ).

(ii) Onta r io
I. The Standard fnsurance

POr].Cy:

weekly payment for toss of income availabre duringperiod "which the insured person suffers substanl
!i.r inabirity to perform Ëne essential duties ofhis occupation or employment,' (Vol. If , p. 260).
the. person must be actuarry employed at date ofaccident or actively engageä in an- occupation oremployment for wa_ges or piofit for any six months
?,rt of the preceding 12 months; persõns who fa1linto the latter category wif l bä ,'deeied to beemployed" as of the accident date (Vol. II, p.
760).

no benefit payabte_ to persons under the age of lgor over the age of 65 unless actually empioyed atthe time of ãccident (i.;. do n"È'q;ätify for
"deemed to be employed,' provision) (V;I. Ir, p.
760r.

f uture ref erences will be EE][lII of-tlfs Reþort, position paper No. 2, unless otherwiseinÄì^^¡-^¡ ^-J --:tì L ¡ :: --=-- ;:t

r43

indicated and wiff b LnLheses).
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disability benefits are payable as of date of
accident, and continue for as long as victim
suffers substantial inability to perform essential
duties of occupation, subject Lo maximum of 104
weeks (VoI. TÍ, P. 760).

no minimum benefit, but benefit wiII be 80t of the
victim's pre-accident gross weekly income' subject
to a maximum of $f 40.00,/week (VoI. ÍI, p. 760 ) .

disability must manifest itself within 30 days
from date of accident (VoI. TÍ, p. 760).

if at end of two year period, injury continually
prevents victim from engaging in any- occupatiol 9r-employment 

f or which he is reasonably suited by
education, training or experience, weekly payments
continue for duraCion of such inability, subject
to agreement of insurer (Vol. II' p. 760).

after two weeks have expired, payments subject to
reduction by receipt of any income from part-time
or other émployment, unemployment insurance
compensation ¡ ot payments from other privately-
arrãnged insuranca policies; U.I.C. benefits are
deducúed from amount of income loss, and payments
received from private contracts of insurance are
pro-rated to estabtisn weekly disability benefit
(VoI. Ir, p. 760).

for example: the insured person earns $300.00 a
week and receives the following payments after the
accident:

(a) $I25.00 a week through his contract of
employment;

l':'

t.

l
.rl

I
r
..ì,
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(b) $75.00 a week through U.I.C. sickness
(accident) coverage;

(c) $f80.00 a week under a private sickness
and accident PolicY;

(d) $I25.00 a week from an automobile club
insurance scheme.

(Total collateral source payments: $505.00 a week)

For the first two weeks there is no collateral
source deduction. The injured person will receive
$I40.00 a week for the first two weeks of dis-
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ability. After the first two weeks, the calcula-
tion of the insured's disability benefit is as
follows:

(a) Take 80t of the pre-accident gross weekly
wage of S300.00 a week 9240.00

(b) Deduct the U.I.C. benefit ($75.00) and
amounts received through the contract of
employment ($125.00) ( s200.00 )

Income Loss for Disability Benefit Calculation
is

s40.00

Payments received from the privately arranged con-
Lracts of insurance are not deducted from the base
income immediatety. These payments are pro-rated
once the base income loss calculation (940.00) has
been established:

gross wgges - (U.I.C. + employment benef iþl
-

ance plans) x 40

or

$300-(75+r2s)
$40+(r80+12s) x 40 = $11.59

fn the above example, the injured person would

;|i1frt.f$a.. 
a weekly disability benef it

benefits are not indexed.

persons who return to work and, within 30 days of
returning, are unable to continue (due to an
injury sustained in the accident ) are stiIl
eligible to receive the disability benefits (Vol.
II' P. 760).

2. The Osborne Report:

disability benefits should be based upon
percent of victim's gross income, up to maximum
$450.00 per week (VoI. I, p. 574).

be
of

80
of

144 Osborne Report, supra, n. 6, VoI. Lt pp. I57-l-58.
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one week waiting period before disability benefits
payable (VoI. I, p. 576).

persons "deemed to be employed', (see abover ât p.
85 ) should include persons aged sixteen, not
merely eighteen (VoI. f, p. 57?).

persons "deemed to be employed', should be subject
to a_.6O-day waiting period before the disability
benefits commence (VoI. I, p. 528).

9!ce eligible for the disability benefit, a person
"deemed to be employed" should be entitled tó same
benefit as employed person (Vo1. T., p. 579).

disabifity benefits will
for U.I.C. benefits; that
will be primary to U.I.C.
s7s-s76 ) .

be non-primary, except
is, disability benefits
benefits (VoI. Í, pp.

\
ii
li:r.ü

*
:*.
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disability benefits should continue beyond age 65,
and shoul-d be offset by pension benefits ( iñcfud-
ing R.R.S.P., pension receipts) received by the
accident victim at that age (VoI. I, p. 576l:
disability benefits to be indexed in accordance
with the Annual Consumer price fndex, subject to a
maximum of two times the stiputated benefit (i.e.
proposed disabitity benefit could increase with
the C.P.I. to a maximum benefiÈ of 9900.0O/week),folJ-owing which the increase would stop; benefits
to be indexed once a year, as of JuIy Ist (VoI. I,p. s93).

if accident victim receives BO percent of his orher gross hrage loss from collateral sources
(employer benefits), and are therefore ineligible
for the no-fault disability benefits, Chose
victims who are placed in a position of disad-
vantage (due to the fact that collateral benefits
are not indexed) shoutd receive an incremental
benefit after two years of disability, to compen-
sate those victims who otherwise have no access to
indexed disability benefits (Vot. T., pp. 593-594).

disability benefits to be paid within 15 days ofthe insurer's receipt of the required forms lVof.I, p. 596)

the "3O-day return
Standard Insurance
should be increased

to work" provision in
Po1icy (see above, ât p.
to 90 days (VoI. I, p. 596)

the
871
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right to sue at conmon law preserved, but receipt
of collateral benefits will reduce amount ófdisability benefit payable (VoI. r_, pp. 586-587).

(iii ) Quebec

L. The Automobile Insurance
Act:

victim who is a fuIl-time earner is entitled to an
indemnity of 90 percent of his/her net income;
"net income" is victimts gross income -up_ to a
maximum amount of (for I9B-B) $36,500.00145 fess
income tax, U.I.C. premiums and contributions to
the Q.P.P. (ss.26 and 22).

gross income is that which victim derived from
employment at time of accident (s.19).

"gross income" and *net income,, of accident
victims who are employees or self-employed witt be
calculated,çpcording to the provisions of the
Regulationsrqo.

indemnity subject to a minimum (for 1988) of
$164.24 per week (ptus $20.54 per week per
dependant), to total of $287.48 per week (s.26)-.

one week waiting period for benefits, and indem-
nity ís paid every other week (s.35).

indemnity payable for maximum period of five years
from accident date, unless at end of five year
period, victim is unable to hold any employrnent or
c?n only obtain employment which pays less than
his pre-accident emptoyment (ss. ZA-añd 32).

if' at end of five year period, victim is unable
to hold any employment, the indemnity is continued
(s.32).

benefits ( not merely the
as of the 1988 calendar year.

145 Ar1 of the euebec
indemnityTenef its ) are stated

146 A Regulalion Respecting Income, euebec Regulationc.A-25, r 1 (future íeferen_ces to this Reguration wirr be in the text, and it wilr bereferred to as "eue. Reg. c.A-25, r.lI").
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íf, at end of five year period, victim's earnings
are less than they !ûere before the accident o the
Regie will pay an indemnity in an amount, equal to
the difference betv¡een the victim's net incõme (at
time of accident) and net income victim is earning
or could earn from employment (s"32).

if victim returns to work prior to end of five
year periodo indemniLy ceases, unless earnings areless than that earned at time of accident (s.¡f).
if .qost-accident earnings are less than pre-
accident earnings, indemnity is reduced by amóuntequivalent to fifty percenL of the neC income
earned from the post-accident employment ( not
exceeding $5,000.00), or if the post-accident
income exceeds 95,000.00, fifty peicent of thefi rst $5,000.00 and seventy pèrcent of the
remainder; only that part of gross income over
$1,000.00 is considered (s.3f) " Edotec See example,p. J-57 

"

full-time earners who are 65 years of age or olderat date of accident entitted to indemnities forperiod_s ranging from five years to one year
(depending on age of victim) (s.25).

amount of income replacement indemnity payable is
indexed in accordance with increases in lt¡è euebecPension PIan fndex (s.48).

maximum gross earnings eligible for calculation of
indemnily equat to 150 percent of a yearly average
computed on basis of average weekly eafnings ófIndustrial Composite in euebec (establisfred byStats" Canada) for each of the 12 months preceding
July lst of the previous year (s.50).

minimum amount, of indemnity payable is indexed bymultiplying it by the ratio that the tast annual_
Pension Index bears to the preceding annual
Pension fndex, as established under e.p.p. (s.49)"
indemnity is reduced by amount of disability
pensions paid under Q.p.p. (or equivalent plan ofother jurisdiction), and also by amount réceived
as Old Age Pènsion (ss. 29 and 30).

2, Proposed Amendments:

insurable earnings" wiII bet'max imum y ea r 1y
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$38,000 " 00 for Ì989 ( cl " 56 ) "

categories of potential claimants explicitly setouL and new specific provisions intioduced (seen'non-earnerso" infra, p" I94)"

Regie authoriz.ed .to p?y indemnity to self-employedperson which is based on the gross income ãetõr-
mined by Regulation for an employment of the same
c1ass, or on the basis of the gross income derivedby the victim from his employment, whichever ishigher IcI" 16(2)].

benefit wiIl cease when:

victim becomes able to hold employment heheld at time of accident

victim becomes able to hold employment he
would have held at time of accidént- but forparticular ci rcumstances

victim becomes able to hold employment
determined for him by the Regie pursuant to
Section 46 (ie. ctause 46 of the BiIl)
one year after victim is able to hold an
employment determined for him by the Regiepursuant to Sections 47 or 4g (cts. 47 or 4el

a! ?ny time fixed pursuant to a provision ofDivision f of this Chapter, which time isdifferent from the times provided for Iabove](cI" s0).

ful]- or part-time earners who regain the abilityto hold emp_loyment wirl receive further disabiriti
payments for periods of either 30 days ( iÊdisabif.i_ty tasted between 90 and tgO days f or 90days ( if disability tasted from t8t dafs to oneyear) or 180 days (if disability lasted betweenone and two years) or one yeai (if disabifitylasted for more than two years) (cI. 5I).
Regig authorized to deternine employment for
accident. victims who were not full-time õarners atthe time of the accident (this wirl be discussed
be1ow, under "non-earnersr,, pp. 195-197 ) .

minimum indemnity for full-time earner or personfor whom the Regie determines an emplöyment(pursuant to c1. 46) is that which would be
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computed on the basis of a gross annual income
based on the Quebec minimum e¡ager âs defined in
Section 3 of the Regulation respecting labour
standards (R.R.Q., 198I, chapter N-I , r.3l¡ (cI.
s3).

amount of income replacement indemnity is indexed
by multiplying it by the ratio betweeñ the C.p.I.
for the current year and the C.p.I. for the
preceding year (cIs. 83.36 83.42).

"maximum yearly insurable earnings" indexed by
multiplying the Maximum for f9B9 by the ratió
between the sum of average weekly salaries and
v¡ages of the fndustrial Composite in euebec as
established by Stats. Can. for each of the 12
months preceding JuIy lst of the previous year and
the same sum for each of the 12 months preceding
JuIy lsL, 1988 (cl. 56).

minimum amount of indemnity benefit payable is
indexed by multiplying it by the ratio beÈween the
C.P.I. for the current year and the C.p.I. for the
preceding year (cIs. 83.36 83.42).

earners aged 65 years and over suffer reduction of
income replacement indemnity as follows:

by 252 from second year following accident

by 50t from third year rr rr

by 75t f rom fourth year il rr

victim ceases to be entitled to indernnity
four years after accident date (cl. 4I).

persons 65 years of age or over who (due to
accident) are unable to hold employment that would
have been held during first I80 days following the
accident are entitled to indemnity for thaC tgO
day period, for sucþ time as the employrnent would
have- been available\ and that the v:ict-im (due to
the accident) is unable to hold it (ct. 43).

accident victims who
benefits and reach
suffer reduction in
year to age 68, when
44) .

are receiving the disabilit.y
the age of 65 years, wilI
benefits by 25 percent each
no indennity is payable (cI.

BilI provides for special payments to earners
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under the age of 16 or 16
who are students (see infra,

years of
p. Le7 |
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age or older
(cI. 14 ) .

(iv) New Zealand:

"earner" includes both empJ.oyees and self-emproyedpersons (s.2).

"employee,' means any person who has engaged towork or works in Nèw Zealand under 
"ontract of

?::y.i::_ 9-r apprenriceship wirh 
"n- "*fioyerr âDdrncructes persons who work outside Hew -zea-l_and 

whoare temporarily absent from New zearand by ,"""ðnof their employment in New Zearand tss.-2 and 30).
"seIf-employed person', is a person who is not anemployee and carries on a business in ñe" Zearand,either alone or with other persons, but does notinclude persons who carry oi business merely asadministrators or trusteeé (s.2) o

"earners" *"y also include persons who ceased tobe earners within a period nbt 
"*"""àing 13 weeksbefore the accident is.69).

"indemnity" is. "Earnings Rerated compensation,,(E'R.c. ) ' and the amount payabre u"ri""-àccordingto the following:
(1) in the first weekr ño E.R.C. is payableunless the victim is an employee in:üreO i;an accident arising from and iñ the ãourse ofemployment, in which case the employer mustpay_ _80 percent of _ any amount tñe ãmployeewould have earned but for the injury; tiri"amount includes overtime (s.57).
(2) forlowing the first week after the accident,but prior to assessment of permanent in_capacity, compensation is paid åt the rate of80 percent of the injureã personis- loss ofgarning,s capacity due to the injuiVIs.se(r)].

Note: loss of_.earnings capacity is es_tablished according to tne fôf fowi'ng -ãt"t,r_
tory formula:
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the accident victims's pre-accident (rele-
vant ) earnings less earnings ( during the
period of accident incapacity) as an employee
and/or as a self-employed pêrson =

loss of earnings capacity Is.59(2)].
again, the benefit payable is 808 of the loss
of earnings capacity Is.Sg(t)].

(3) Short term fncapacity: The following provis-
ion only applies to payments during rshort-
term incapacity," which is a four-week period
beginning on the 7th day after the accident
and ending four weeks later:
where "relevant" (pre-accident) earnings
would be significantly more or significantly
less than the income the victim would have
made during this four week period (ie. if he
had not suffered the injury), the Accident
Compensation Corporation may calculate
relevant earnings and pay compensation based
on the amount the victim would have made.
I s.53 ( 4) ] . This provision is designed to
protect seasonal workers.

For example, suppose the accident victim
works at a relatively low-paying job (or does
not work at alt) most of the year, and makes
much more money during a certain time of the
year (eg. he's a builder, and is really busy
during the summer months, but not busy during
the rest of the year). If this person isjust about to sbop his low-income work and
start lucrative work when the accident
occurs, it's clear that establishing his pre-
accident income simply on the basis of what
he was making just before the accident (a low
amount ) wift result in a smaIl loss of
earnings capacity benefit. If, however, the
higher amount the victim woul-d have started
earning (but for the accident) is used as his
pre-accident earnings, this will result in a
larger loss of earnings capacity (and a
larger benefit).
Once this period ends, the usual rules apply.

(4) Permanent incapacity: once medical condition
of permanently disabled earner has stabilized
and alI steps have been taken towards

I
i:

I
l.i
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ì,1
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:-1,'
,it:
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rehabilitation, permanent loss of earningcapacity_ i_s assessed, and permanent pensioñis awarded. The Corporation compares theamount the accident victim would have beennaking (if the accident had not occurred)with the amount he is now capable of earning.The loss of earning capacity is expressed asa percentage of the sum that would have beenearned but for the accident. This percentageis then applied to the person's- relevantearnings as of the date of the assessment,and 90 percent of the figure so obtained i;payable as a permanenC pension, tax issubtracted from the figurel before payment(s.60).

CIear.Iy, a person who is totally in-capacitated wilI not have any post-ac-cident
earningsf so the permanent pienãion will be80t of the amount the victim-would have beenmaking (if the accident had not occurred)less income tax.

For an example of how a permanent pension isassessed for a victim who does have somepost-accident earnings ( ie.--Is partiallydisabled), see p. 159.

maximum amount of earnings-related compensalionpayable is (as of June, L9B7) $926.00 per !reek147before taxes are deducted Iss.59(10) and 60(g)]:Therefore, since compensation is pai'd at the raieof 80t of rerevant èarnings ( for earners who aretotarly disabred), the maiimum assessable incomeis $63,458.00 a year.

compensation for self-emproyed persons is based onactual earnings as determineä by the averageweekry tax-assessabre income Ërom busineãsoperations during the rast compleLe financiar yeãiprior to the accidentr or suõn amount as mat beestimated by the .Corporation as fairly - 
andreasonably representing those earnings t s. Sgi g ) I .

if self-employed person,s income is very low, thecorporation may emproy a minimum ássessabre

L47 All benefit amounts ( not merely the weekrydisabil_ity benef its ) are stated in N. z. déttars, as ofJune ' L987. source: unintq¡rtionar rnj_g_rl (lgãriington:Accident Compensation cor@
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earnings of 9I0,400.00 pefutl-tíme serf -emproyeo p"rt"oJ""."fntt 
t"t L987 ) for

self-employed person may purchase (before theaccident ) an _ optionar - sc-t¡eme 
"nidñ providescompensation based on an average ordinary_time

IET-]]"¡lEg 
equivalent to (for i-geii-sto,17z.oo

the amount of "rerevant earnings" deternined bythe- corporation for the accid'ent ìi"ti* tu"tÉ
:Tll:I::" and rhe setf-emptgyed) is -ãuui".t -iô
increase, semi-annualry, on-Lhã básis of-ití"r".=ãÃin the New Zeal.and_weeÉiy average wage. Increasesare - specif ied by orders- in cou-ncir "fss. 

53 ( 6 ¡ uñã(7)1.

note that it is the "relevant earnings', (ie. pre_accident) amount which is aireãtiy-iiõr.as.a, notthe actual weekry benefits. paid' to th; victim;however, the acruat benefitå pãiã- *ili be in_creased as a result of increaseã in the "relevantearnings" (higher rerevant earnings 
-rãsurt 

in agreater loss of-earning capacity, uiO cõnsequentlya higher loss of earniñg cäpaciiv uäneÈil1.

there is a minimum loss of earnings capacitybenefit for futt-time earners who suffer totalloss of earning capacity, and it is payable(weekly) as follows: -

$244 for the earner
$19 for totally dependent spouse
$10 for a totally äependent child;

th-" pension for permanent
subject to increase by Order

incapacity is alsoin Councit Is.60(7)].

that the aggregate of thenot exceed 90t of the(pre-accident) earnings

above are subject to
ls.0r(3)1.

(i)
( ii )
( iii )

provided, however,
above amounts can
victim's relevant
Iss.61(1¡ & (3)].

the minimum benefits listed
increase by Order in Council

employees under 20, apprentices and other accident

r48 cru*.,
149 rbid.

& Armst rong , supra n . .16 , Vol r, p. f05.
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victims who (after further training) wiII qualify
for incremental increases in earnings are assesseä
E.R.C. using a special approach:

the relevant earnings of these persons are to
be regarded as having been increased from
time to time in accordance with increases
which these victins would have received, it
the accident had not occurred; relevant
earnings may be increased to a maximum amount
of $5S1/week (subject to further increases by
Order in Council) (s.62).

earnings related compensation is generally payable
until victim is 65 years old, but is suUject to
extension where the accident occurs between the
?ges of 60 and 69 (compensation will be paid,
depending on the circumstances, to a maximum age
of 70, or where the statutory retirement age fõr
the victim is greater than 65 years, to the date
on which the victim attains that retirement age)
(s.66).

in very exceptional circumstances, the Corporation
may commute periodic payments of earnings-related
compensation into a Iump-sum payment to the
accident victim (s.71).

(v) Victor ia

"earner" is normally a person over the age of IB,
in fult or part-time employment, and is either an
employee or self-employed person at any time
during the eight weeks preceding the accident or
for a period or periods equal to aL least 13 weeks
during the 12 months preceding the accident t ot at
least 26 weeks during the two years preceding the
accident (victim must not have retired permanently
from employment as of the accident date) [s.3(2)l:
"pre-accident weekly earningsrris based on the
victim's average weekly earnings over a L2 monthperiod prior to the accident, not including
overtime. If victim had not been employed for
more than four weeks by the same employer prior to
the accident, the "average weekly earningsrr may be
calculated on the basis of that which the victim
could have reasonably earned in the employment,
but for the accident (s.4).
for fuIl-time earners, there are three types of
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disability benefits payabte :

Ioss of earnings benefit payable during thefirst t8 months following the transportaccident (ss.44 and 45)

long-terrn impairment benefit, consisting ofboth a Lump-sum payment and an annúitybenefitr 
_ 
payable after Ig months followinithe accidentr or whenever the injury stabillizes, whichever is later (s.47)

loss of ea_rni_ngs capacity benefit payable in
lhe period fotlowing the first -Ig 

monthsimrnediately after the accidentr or when lossof earnings payments cease, whichever occurslater (s.49).

an earner is eligible for a weekry benefit of go
percent of his or h"I pre-accideñt weekly earn_
ilg:,^ s.,r$ect. to a minimum amount (for rÞAe) of
$236.00^ru r r¡rith additional payments of $66. 00 for
th" first dependant and çzr.õ0-for each Åubsequentdependant. Maximum weekly payment is $481.00,- andpayment must not exceed Lhe earner,s pre-accident
weekly earnings ( s.44 ) .

weekry payment indexed in accordance with theformula:
Ax B

e

A is the amount of the weekly payment,

B is the latest average weekly earnings asJune 15 in thg preceding financial -year
aII employees for Victoriâ, and

at
of

C is the average weekly earnings of all
employees for Victoria aJ at June 15 in theyepI. pre_ceding the preceding f inancial yearpublished by the Australian Statistician- inrespect of the December quarter preceding
that June 15 [s.6r(r)].

there is a five day waiting period for this ross

I50 AII benef it arnounts ( not merely
9a_t_nings related benef its ) arè stated inoorrarsr âs of July 1, 19gg (the date uponbenefits were lasb iñdexed¡.

the weekly
Australian
which the



=ì

99

of earnings benefit, and the benefits are payable
during the first 18 months irunediately follõwing
the transport accident (s.44).

if the victim returns to any work (whether as an
earner or not) after the accident, the Commission
must be notified (s.454).

the Commission must determine the degree of
impairment of a victim who appears to be entitled
to the (Iong-term) impairment benefit as at:

if victim was not a minor when the accident
occurred, the later of:

18 months after the accident; or

when the injury stabilizes.
if victim was a minor at the time of the
accident, the later of:

l-B months af ter the accident; or

when the injury stabilizes; or

the victim's 18th birthday (s.464).

accident victim may apply to have his or her
degree of impairment deterrnined by the Commission
prior to the time at which such assessment would
normally be made; provided that the victim
requires the assessment for bhe purpose of
proceedings for the recovery of damages in respect
of the injury and the injury has stabilized or has
substantially stabilized Is.47(7) ].
if the Commission makes this "early" determination
of degree of impairment (ie. where the victim
requests this), the Commíssion may make a further
determination of degree of impairment in substitu-
tion for the "early" determination, ât tB months
after the accidentr or (for minors) when the
victim turns 18 [s.47(74) l.
the degree of impairment is to be determined with
the use of the A.l¡t.A. Guides to the Evaluation of
Permanent fmpairment ( 2

15I Traqsport Accident (lmpairment) Regulations I988,
255, s.6(I) (H
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if Commission has determined the degree of
i*p"irment for the victim, and the de!ree ofinpai rment is greater than I0g , the Corãnissionmust assess a long-term impairment benefit inrespect of that victim Is.47(f) ].
this benefit is composed of two parts:
(a) a Lump-sum Payment, based on a percentage ofthe maximu_m sum payable to a 

- totallli in-
capacitate_d person, which is $42,910. Oï (asof July I, I98B). Benefit is calculated
according to the formula:

A is the degree of impairment of thevictim as a result of thè accident

B is 10t

C is 90t (s.47).

lump-sum.b_enefit may be paid as periodic
payment if accident victim requests this
Is.47(4)].
the Regulations provide a formula to be usedin calculating the pç¡iodic payments based onthe lump-sum benefitr)z.

(b) an annuity payment is also available topersons after IB months following theaccident, and it is based on a formula whichincorporates the individual's degree of
impairment and his or her â9€, as follows:

A-B
--õ-

A.B--Fx $1rI,780.00
(as of JuIy I,

x $47,910.00

75-D
x -5f-= [ amount of
f988) annuity payablel

impairment of accident victim.A is degree of

B is 10t

C is 90t

D

r52 vi". R"g. , s.7 and Schedule r.



if person
if person
if person
and under

is 75 or over
is 25 or under
is over 25
75

I01

75
25

age of person
in whole years

Is.48(r) ]

therefore, a totally incapacitated individual
between the ages of-Ig anã 25 is eligible-f;;an annuity benefit based on the maximum
amount of $III,7B0.00 (s.48).

the annuity payment is deducLed from the ross of
9ar1i1S _ capacity benefir (descriUea UÀiowlIs.¿e(21].
persons with impairments of ress than ten percentdo not qualify for the annuity paymeni i".aa¡.
the amount of the annuity payment is car-culatedusing a formula in the nLgùfåtions; the payment

+!155"""" 
with the age of rhe vicrim, unËiÍ ã9"

persons under 1g who are injured as a result of atransport accident, and whõ suffer a degree otimpairment 
_ 
greater than the ten percent minimumthreshold degre_e of inpairment wili, afier the 1gmonth period fortowing the accident, receive aweekry payment .untir age rg or untir'the irnpalr-ment ceases, whichever comes first (s.54).

the payment i: . percentage of the maximum weeklyamount ($66.00, as of July t, Iggg) payable t¿,minorsr âDd it_ i.ncorporates- the minoi,s' dägree oÈimpairment (s.54).

maximum amounts of impairment benefits (both lump-sum and annuity payments) are indexed äs of .ruiyrst of each year, in accordance with the formula:'DxE
F

where D is amount of either the lump_sum orperiodic payment ì

E is the alt-groups Consumer price fndex forMelbourne as at June t5th_ in the frecedingfinanciar year last published by the A-ustralian

153 vi.. Reg., s.g and Schedule r.
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Statistician in respect of the December quarter of
that financial year;

F is the aIl-groups Consumer price Index for
Melbourne as at June 15 in the year preceding the
preceding financial year published by the Austral-
ian Statistician in respect of the December
quarter preceding that June L5 [s.6I(2) ].
if it appears that the victim will suffer loss of
earning capacity I8 months after the accident, the
Commission must review the victim's entitlement to
payment for loss of earning capacity I s.46 ( 1 ) ] .

afber I8 months fotlowing the accidentr or when
the loss of earnings payments ceaser whichever
occurs later, the accident victim ( if stiII
totally disabled) is eligible for the loss of
earnings capacity benefit; it is equal to B0percent of the earner's after-tax pre-accident
earning capacity, to a maximum of (as of JuIy L,
1988) $391.00 a week, and subjecL to a minimum of
$210.00 per week, with an additional payment of
$60. 00 per week for the fi rst dependant, and
SI9.00 per week for each dependant thereafter.
there are special definitions used only in respect
of the "Ioss of earnings capacity,, benefit (the
benefit payable after I8 months following the
accident); these definitions are broader (and
therefore more generous ) than the definitions
employed for obher types of benefits. The special
definitions are:

"earner " is defined as including
person injured as a result of
transport accidenL who, at the time
the accidentr liâs not an earner, but
attained the age of 18 years after
accident Is.49(5)].

a
the
of

has
the

isrrpre-accident earning capacity"
determined according to the formula:
AxB--T-
A is amount that Commission believes the
victim would have had the capacity to
earn before the accident, in employment
that is reasonably available (less tax);
B is the latest average weekly earnings
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of aII employees in Victoria in thefinancial year prior to June 15th;
C is the average weekly earnings of allemployees il Victoria puUfished priã, toJune 15th last preceding the ãccidentIs.¿g(s)].

loss of earning capacity payments
?ny impairment annuitf Éenefitsforthcoming Is.49(2) (a) i.

no compensation for loss of earningvictim receives conmon law award oípecuniary losses resulting from the

are reduced by
which may bã

if, at time of accident, victim was an apprenticeor minor, the _"pre-accident earnirg ;pä"ity,i i;calculated (before the earner attaíns Ëne aôe ot2L, or the age at which the nigneãl i"t" for hisemployment tould be p"VåUr", whichever comesfirst) as if, at the ãaËe of the accident, thãvictim had the capacity to earn at the rate
3pplicabre to the age of -the earner for the time-being Is.49(6) (a) 1. 

-

o-nce apprentice or minor reaches the age at whichthe highest rate for that kind of woit-iã payante,or tl," age of _2L ( whichever comes f i rst ) , -he orshe is entitled to payments as íf, at ine time ofthe accident, the victim had the b"p".ifv to earna rile applicable to the highest of- those ages orapplicabte to age ZL Is.49(Oj tUl l.
special loss of earnings capacity benefits arepayable,to persons who aie non-earners (see berow,under frNon-Earners., " pp. ZO5-206) .

the loss of earnings benefit and the (long_term,ie. _post Ig montn¡ loss of 
""rningà capacitybenefit cease when victim reaches age 65 orreaches the normal retiring age of hi; or herindustr.y or occupation lwtriähevït """ùiÅ rater ) .These benefits áre also suspended whenever theearner is imprisoned Is.Sg(f)f.

if an earner is injured after attaining either
:gtire_ment age or ggê 65 (or is inJuiéa-not morethan L2 months before attaining ei-ther of thoseages), he or she is entitred tb weekry benefits
for up to one year following Lhe' accidentIs.ss(1)].

capacity where
settlement for
injury, and no
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impairment benefits (either lump-sum or annuity)payabre where the victim has ieceiveã pain 

"i,ásuffering damages at conmon law Is.53tZl l.
no loss of earning. capacity benefits and/orimpairment annuity -benefits 

þayabre òn.u threeyears foltowing the manifestaiión of the injuryhi= expired (wi!h qualifications for *i.,or"i-ó;the total of the loss of earnings, impairmentannuity, and loss of earning 
""pá"ity benefitsequals (as of JuIy 1, tgBB) $26 ,lqö.OO is.S¡(3) l.

the restrictions listed irunediatery above do not
fpprv to persons who have had his oi her degr". óiimpairment determined at a revei of io percent ormore Is.53(4)].
no compensation payable (unless commission decidesotherwise) to persons who are also elieible fo;compensation from various other statutor! schemes(s.37).

the Commission is not liab1e to pay any compensa_tion where an accidenL occurred inúorving a motorvehicle (other than a recreationar ìenïcre) andthe victim did not report the accident to thepolice Is.39(r) (a) ].
if the commission determines that the fairure toreport the accident should be- excused, compensa_tion will be payable Is.39(tA)]
no compensation payable to persons eligible forworkers' compensatiòn ( s.3g ) .

loss of earnings benefits payable within the first18 months after the accidénÈ are reducedr propor_tiona_te1y, where victim vras the driver of thevehicre and had a brood-arcohor content òf u"t*""n.05 and .24 aL the time of the acciaent i".aO¡.

N.S.W. Law Reform
commrssron Report

"earnerI' is a person in fulr-time or part-timeemployment ( whether . an e_mployee or self:ernployedperson ) at any time during the eight weeksprecedi.ng the accident date, or over a periodtotalling at least I3 weeÈs during the yuuipreceding the accident date t oÊ foi 26 weeksduring the two years preceding the acclaent date.

(vi)
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Persons who have reft the workforce permanentry asof the accident date shourd not uã-ìegarded asearners (Vol. I, pp. tg7-IgB).
persons 

- incapacitated in the transport accidentshould be regarded as',earners', iÊr âs of theaccident date, they had made firm '.ri.ng"ments
with a particura.r emproyer to undertakè emproymentor to commence businesi at a particurar Èimé andplace (VoI. I, p. Ig9).

"earner" wourd also include a person incapacitated
f or at least 6 months af ter the aãciilnt, 

"ñðwould (in rhe opinion of !h" corpãiãtionj'nå"ãundertaken emproyment within two ^ y;ã;" of theaccident date (Vot. I, p. f89).

!h" ear-nings _ o_f an ,'empl_oyee" should includeincome derived from persoìar exertion in his orher.capacity as an employee, i.e. allowances forIiving accommodations,- boärd' or rod;i;;, vatue ofa car, and other "monetary,,benefiti íúor. L, p.191).

in determining .the employee's normal weeklyga_rlings as of the acc-ideñt date, oñe of thefollowing periods shourd be taken into account:the earnings of the employee for the weekpreceding the accident
the average .weekly earnings of the employeeduring the eight wèeks preõeding thã accidentthe average_ _weekly earnings of- the employeeduring the 52 weekl precedíng the alcidänt'the average_weekly earnings-of the employee
9_tting the 104 weeks precêding th" accident(VoI. T., p. 192).

if a person is regarded as an "earner,, because ofevents which would have occurred after theaccident, the _Corporation should detèrmine anamount that fairly represents that victim,searning capacity as from the date tnát- he or shewould have taken up such employment iVof. I,-¡:
r_e3 ) .

the corporation should use a different measure toassess earning. capacity, if the normal weetiyearnings are significanfty. more or signifiðã;lríress than the victim's ear-ning capacity wourd havebeen-during the period of rncãpaôitv ínui for theaccident), where:
the victim would have been engaged in
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seasonal work
the victim made firm arrangements as of the
date of the accident, to re-enter or Ieave
the workforce, or accept different respon-
sibilities or nevr and dif f erent ernployment,
or varied the hours of paid employment.
the victim was contractually entitled to
significant erage or salary variations arising
out of his or her employment as of the date
of the accident (VoI. f, p. 194).

to provide compensation to the self-employed for
loss of earning capacity, the Corporation shoutd
be able to use one or more of the following bases:

the difference between the victim's earning
capacity at the date of the accident (gener-
ally measured by normal weekly earnings) and
his or her earning capacity (if any) during
the period of incapacity.
the costs in providing services to replace
that person in his or her business, trade or
profession during the period of incapacity
the earnings that the victim could have
derived as an employee exercising similar
skills and responsibilities to those exer-
cised in his or her business, trade or
profession (Vol. T, p. 197).

in determining the normal weekly earnings of a
self-employed person, the Corporation should take
into account the (more appropriate) of:

the average weekly earnings of the self-
employed person during the 52 weeks preceding
the accident, or any part of that period t ot
the average weekly earnings of the self-
employed person during any or all of the four
completed financial years immediately
preceding the date of the accident (VoI. T,
p. 198).

the Corporation should be able to choose among the
same approaches to determining the normal weekly
earnings of a self-employed person as for an
employed person (VoI. T, p. I98).

if the replacement services approach is used to
compensate the self-employed accident victim, the
Corporation should pay 80 percent of the remuner-
ation (including incidental costs of employrnent)
provided to a person performing services to
replace those of the accident victim in his or her
business, trade or profession (VoI. I, p. 200)
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if the self-employed person is incapacitated for aperiod which does not or is not fitely to exceed13 weeks, the Corporation should use the replace-
ment services approach to determine the compensa-tion payable (VoI. I, p. 200).

the equivalent employee approach of assessment of
compensation is appropriate where the victim hasjust started a business and his or her earningsare low or would likely remain low during ilieperiod of incapacity. The fairest approach mãy beto assess what the victirn could reásonably have
expected to earn as an employee, and pay compensa-tion to the victim accordingly. fn f:-nis Ëitua-tion, the Corporation shoufd -pay g0 percent of the
wage or salary the victim could reasonably have
expected to earn as an employee performing worksimilar to that he or she performed as a self-
employed person (Vo1. I, p. 200).

if the accident victim was both an employee and aself-employed person within the two yéars preced-
ing the accident, the Corporation JhouId assesshis or her normal weekly earnings or earningcapacity using such means, consistent with thã
qþove guidelinesr âs are appropriate (VoI. I, p.
201).

an earner who sustains long-term incapacity as aresult of a transport accident should 6e deehed to
have an earning capacity no less than the ,,notion-
al earning capacity', which is used for non-
earners:

notional earning
as follows:

victims age
victims age
victims age
A.Í{. E.

capacity of victim to be set

16-17: 30 percent of A.Í{.8.
18-20: 40 percent of A.W.E.
2L and over: 50 percent of

The notional earning capacity for a person
who has attained the age of ZL should be 50percent of the average weekly earnings ofadult male futl-time ernployees in Austrã1ia.
Note that this "floor-Ievel" support, basedon the I'notional earning capacity, ,' is onlyavailable to earners who have sustaineã
"long-term incapacityr,' that is, incapacity
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which cont inues for a period or period
totalling I04 weeks (Vol. I, pp. 2OI, and
2L5-2r61.

earners who have sustained long-term incapacities
as a result of transport accidents should beeligible to apply for compensation to be assessedon the basis of potential for advancement, i.e.the earn-i-ngs a person could reasonably have been
gxpected to earn over the Iikely period ofincapacity (if the accident had not occu-rred).

The earner should be eligible to apply for
assessment on the basis of potential for advance-
ment only where he or she has been incapacitatedfor a period exceeding 104 weeks, but nol exceed-
ilg 156 weeks, and has a disability which islikely to have a continuing effect on his or herearning capacity, and has participated as far asis reason_abty .practicable in vocalional trainingor rehabilitation programs (VoI. T.t p. 209).

t!" Corporation shoutd have povrer, in specialcircumstances, to accept an applicatioñ for
assessment on the basis of potential for advance-
ment after the expiration of 156 weeks following
the accident (VoI. I, p. 209).

thg "potential for advancement,'approach shouldonlV be used if it wiII result in compensationwhich is significantly greater than thãt whichwould otherwise be awarded ( ie. the ,,notional
earnings " approach, described above r or the
earnings related benefit which would otherwise bepayable to the victim) and the Corporation shouldtake into account:

the victim I s âge, education, training,
skills¡ abilities and work history as of tñe
accident;
the likelihood that if the accident had not
occurred, Lhe victim woutd have taken
training or education which would have
increased his or her earning capacity;prospects for promotion or advancement,
whether in the same or different employment
as that undertaken by the person at the date
of the accident;
the likelihood that if the accident had not
occurred, the victim would have varied the
nature of his or her employment or the extent
of his or her involvement in the work forcei
and
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other factors which, had the accident notoccurred, would have increased or decreasedthe victim,s earning capacity (Vol. I, pp.
209-2l-0).

the Corporation should only take into accountthose factors which are rikely to have an effector to occur within ten years of the accident, and
should specify the victim,s likely earnings on an
annual basis (VoI. I, p. 2It).
the accident yi.!im's post-accident earningcapacity is equivalent to earnings derived froñthe. _employment of the victim, - following theaccident. rf the victim is not employed fotÍowingthe accident, his or her post-acciäent earnin!capacity is nil (Vot. r., p. 2Oa¡.

if the victim is capabre of undertaking emproymentof a kind for which he or she is reãsoiably
expected to appry or which is reasonably avairabrêtaking into account:

the nature and extent of disability
victim's â9€, Ievel of education-, training
and language skills
victim's work experience
victim's place of residence, and
other relevant factors,

and the victim is capable of competing in themarket for this kind of employmenl at no sig-nificant disadvantage (when ðompared to non-disabled members of the communityJ, Lhe generalrule stated above should not ãpply, añd thecorporation shourd determine the þost-accidentearning capacity of the victim by taking intoaccount earnings that could be deiived fróm the
employment reasonably available to him or her(VoI. L, pp. 204-205).

the general ru_Ie regarding post-accident earningcapacity should also not apply where the accidenfvictim has, without sufficiénL reason, refused anoffer of suitable employment, or not taken part invocationar training, rehabiritation or assessmentof employment prospects, or failed to take
reasonable steps to secure suitable employment, orgiven up suitable employment (Vot. I, Þ. âOS).-

compensation for loss of earnings capaciby shoutd
be assessed by reference to Lhe-grosé ear-nings of
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the accident victim (VoI. L, p. 230).

a totally incapacitated earner should receive
compensation of 80 percent of the loss of earningcapacity sustained (VoI. T, p. 231).

the maximum earning capacity shourd be r50 percentof the Average Weekly Earnings of an adult male inAustralia. As compensation is paid at a rate of80 .percent of the lost earning capacity, the
maximum compensation actually payãbte úoutd-be tzopercent of the A.W.E. (Vol. I, p. 234, .

compensation tor loss of earning capacity shourdnot conmence until the victim has attãined the ageof 16 unlessr âs of the accident date, the persón
vras in full-time employment (VoI. f I p. 237)-.

no compensation for loss of earning capacityshould be paid for the first five woltin! dayãafter the accident date or after the - firStincapacity caused by Lhe accident (whichever
occurs later) (VoI. I, p. 238).

if an "earner" has not been employed at any timeduring the eight weeks precedlng the accident,
compensation shourd not be paid for the first four
weeks from the date of the accident or from thedate of the fi rst incapacity caused by theaccident (whichever occurs-tatei¡, buL therõ wiIInot be a further five working day waiting period(Vol. I, p. 239).

persons who are deemed to be earners becauser âsof the accident dale, they have made firn arrange-ments to enter the work force, should receive
compensation from the date on which they (but forthg accident) would have commenced empioynent.This should be sub_ject to a further waitiñg þeriodof five working days, but not to the fouf weekperiod referred to above (VoI. I, p. 239).

loss of earning capacity benefits should cease
upon the termination of the incapacity, or uponthe death of the accident victim (VoI. i, p. Z3g).

compensation shourd cease when the victim attainstf" age of 65, subject to the following excep-tions:
if victim is an earner and has attaÍned theage of 6I but not 70 (when the incapacity
commences), compensation should continue for
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four years from the conmencement of the
incapacity (to a maximum of age 72)
where the accident victim is an earner and
has attained the age of 70 when the in-
capacity commenced, compensat ion should
continue for a period of two years from the
conmencement of the incapacity
where an earner who has attained the age of
6I is injured, compensation for loss of
earning capacity should not be paid beyond
the age of 65 or beyond the age at which the
victim would have left the work force
permanently, had the accident not occurred
(whichever is later), (VoI. I, p. 2401.

where an accident vicbim sustains permanent
disability and his or her medical condition has
stabilized, and aII practicable steps have been
taken towards his or her rehabilitation, the
Corporation should be authorized to, with the
consent or at the request of the accident victim,
make an assessment of his or her permanent loss of
earning capacity (VoI. T, p. 243r.

the assessment should be made in accordance with
earlier reconmendations as to determining pre-
accident earnings and post-accident earning
capacity, and should take into account any
assessment of compensation on the basis of
potential for advancement (Vol. Tt p. 243).

the assessment of permanent incapacity should be
final and not liable to variation, except that
after an assessment of permanent incapacity has
been made, if the accident victim's earning
capacity is substantiatly reduced by reason of a
deterioration of his physicat conditionr or loss
of or change of employment, and the reduction is
caused by the injuries sustained in a transport
accident, the Corporation should be able to set
aside the assessment of permanent incapacity and
make a nelv assessment, which would increase the
previous assessment (Vol. T. I p. 2441 .

periodic compensation for loss of earning capacity
should be indexed and adjusted semi-annually, by
reference to changes in the Average l{eekIy
Earnings of adult male full-time employees in
Australia. The indexation should be embodied in
the legislation (Vot. I, p. 236).

in general, commutation of periodic compensation
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for loss of. earning capacity or other lossesshould not.be permltteã, bút the tã.por.tionshourd be abre to (where the accident victirnconsents) comrnute periodic payments for loss ofearning capacity tõ a lump-sum when the amountsinvotved are so 1ow that the cost oÈ- prorridingcompensation unnecessariry burdens tneãami.nistrajtion of the scheme. rf'the 

"o**ut"tion occurs,
3n9 the . in jur.ed person's capacitV iãi work islate_r_ .signifi.can_ÈIy reduced, th'e -Cãrporation
should be required, õn applicalion,- to -resume 

thepayment of appropriate pgriodic compensation,making altowance for the lunp_sum ãiieaay paid(VoI. I, pp. 227-2281.

the accident vi_ct_im' s r ight to compensat ion underthe New south wales worrãers' co*fånsãfion systemshould not be_ affected by the tiãr"pãil accidentcompensation Scheme. However, where ihe victim isenti tred to .c-raim compensation unaér both thetransport accident schemä and some othLr scheme orsystem (such as workers' compensation), the victimhas three months to elect w-hether to 'ciaim 
underthe transport accident scheme or Lo pursue otherremedies (VoI. II, p. 447).

if the victim erects to receive benefits under thetransport accid_ents_ Scheme, he or she shoutd haveto account furry for compensation received riomother sources. However, ii the acciOenC victim isenÈitted to workers' compensatiðñ-;;ã--.hoo""" toclaim the transport acciäent Uenefits, n. or sheshould be entitled to retain the workers' 
"ô*pãn-sation in respecr of toss of .;;;l;;; for rhef irst f ive dayl. .of incapacity, 

"nã rå? any otherperiod 
.( up to the date of trre erect ion ) i f theworkersj compelsation is_greater than that paiãunder the transport accideit Scheme (voi. rrr p.4471.

benefits under the scheme should not be reduced oraffected where the accident victim receives exg+!+g payments, accident insuranc", - -r-.Uir.*.ñË
pensrons' superannuation or pensions or benefitsunder Commonwealth legislatioñ lVoi. -rr,- p. 447,).

(b) Analvsis
The central issue in the

for totally-disabled earners

determination of compensation

is implicit in the title of
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this category of accident victims. That is, the important
first question to be decided is: shoutd the accident
compensation benefits be linked to the earnings of the
accident victim?

The N.s.l{. Report pointed ouL that the question of
assessment of compensation is not a problem confined to no-
faurt schemes. The Report (as noted in part rwo) presented
three different approaches to be considered in determining
what shourd be the basis for assessment of compensation.
The first of Lhese approaches is carred the ,'grlelfare

Model." This scheme would provide compensation to injured
persons in order to meet needs arising from the injury.
The benefits provided can include flat-rate income main-
tenance payments, medical, hospital and rehabilitation
servicesr âs welr as other assistance (such as aids,
appriancesr ârìd structurar modifications). The compensa-

tion courd be paid in either monetary form or through
services.154 The N.s.gf,. Report noted that the welfare
Mode1 has three major advantages:

assessing compensation on a needs basis would help
to integrate the compensation system with the
sociar security system (thus achieving the
objective of a nationar comprehensive compensation

scheme ) ;

the werfare r¡rodel woutd arreviate the injustice

154 N.S.[{. Report, supra n. rr0, Vor. f., p. r40.
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that results in negligence actions, where a rich
accident victim receives higher damages than a

poor one, simpJ_y because he or she had higher pre_

accident earnings ( insteadr âIl persons, not
merely wealthy personsr would receive adequate

payments and services);

rower benefits payabte in a werfare scheme may

increase the incentive for an injured person to
undertake rehabiritation and return to the work

force.155

However, there are severar disadvantages associated
wi th the Welf are t¡lodel . Substant ial losses , such as the
loss of capacity to earn above a basic income, would not be

compensated in f ull- using this lr{oder. The in jured person

courd thus be much worse off financially after the accident
than before it. A second probrem is the view that a

compensation system shoutd not be used to redress ine-
qualities within a comrnunity. The result of this wourd be

that onry the wetr-off peopre who suffer serious incapacity
would be reduced to the revel of meeting basic needs (other
werl-off people who are not involved in accidents wourd not
be affected). rnequities shourd not be addressed through
the compensation systems.156

The second Moder of compensation is carted the Dis-

155 ruid., pÞ.

156 tbid., p.

I40-141.

14r.
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ability l.lodel. Under this t{odel, compensation would be

assessed by reference to the degree of physicar disability
suffered by the victim. The impact of the disability on

the victim's earning capacity would not be considered.

Persons with similar disabirities wourd receive similar
compensation, regardless of the financial consequences

flowing from those disabitities.l5T
There are said to be two advantages to the Disability

Model. First, the payrnent of compensation for physical

disability ( regardless of the effect of the impairment on

the accident victim's earning capacity) may encourage

people to return to the work force. That is, people would

have an incentive to return to work, because compensation

would not be determined by whether or not they were abre to
work. A second suggested advantage to this Þtodel is that
assessment of the degree of physicar disabirity (performed

by doctors, with reference to detailed schedules) may be

administratively simpler and more efficient than the

assessment of loss of earning capacity.l58

There are, however, several important disadvantages

with respect to this lvtoder. rf compensation is assessed

sorely on a degree of physical impairment (without regard

to the effect of the accident on the victim's earning
capacity), gross injustice may result. That is, two

1s7

158

rbid.,
rbid. ,

L42.

143.



116

persons who suffer the same disability will receive the

same compensationy €v€o though the earning capacity of one

may be far more affected by the disability than the earning

capacity of the other. A second disadvantage is that an

assessment of physicar disabirity cannot generalry be made

immediatery after the accident has occurred" As the needs

of injured peopre are often most acuLe imnediaLery folrow-
ing the accidento there must be some other basis for short-
term compensation. rf severar assessments are needed, the

administrative advantage of the disability approach is
lessened.159

The third Model of compensation is called the ,'Restitu-

tion I'1odel. " rt provides that compensation ( either in the

form of money or services) is designed to restore the

injured person¡ âs much as possibleo to his or her pre-
accident position. This is the approach of the common raw

assessmenL of damages" rts advantages are that this Model

helps to replace the losses actually sustained by the

accident victim. otherwiseu the injured person could be

substantially $¡orse off than he or she wourd have been but

for the accident. AIsoo financial hardship may resulL to
both the victims and their families, if their household

income is interrupted or diminished as a result of the

incapacity. It is further argued that if compensation is
assessed according to the victimos physicar disability (the

r59 ruia.



-Þ,.5-

TT7

Disability Model, supra) u the system of flat rate benefits
which wourd resul"t would give preference to those with
lesser losses. These persons could recover all their lost
earnings u while persons whose losses !üere great v¡ourd

receive no more than a small fraction of them.160

However, certain disadvantages have been identified
with respect to this Modet:

The Restitution &ÍodeI preserves inequalities in
the form of income differentials which can be

justified only by reference to the value of
productive labour ( if a person is prevented from

workingo it does noL necessarily foll-ow that he

should be paid as if he had worked). It is said

that compensation payments to families of deceased

persons cannot be justified by referring to the

different earning capacities of the deceased

persons. The deceased's (forner) earning capacity

does not affect the ability of his or her sur-
vivors to perform productive worko and these

survivors may be discouraged from seeking or
retaining employment if substantial compensation

is paid.

A compensation system which uses public resources

to implement the restitution principle is regres-

sive r âs persons are paid earnings-related

Ì:

l:

t

160 rUia., pp. 144-145.
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benefits although they have not necessarily made

earnings-related contributions 
"

The rest,itution principle is noL easy apply to

the datepersons who have little or no earnings

of the accident (homemakers, childreno studentso

young adults and unemproyed people who are looking
for work ) .

The rest,itution principleo if apptied to persons

who are suffering long-term disabiritiesu might

discourage them from seeking rehabiritation (a

person who has his or her loss of earnings
capacity compensated in full may have tittle
incentive to aLtempt to resume paid employment).

The Restitution Model causes difficulties in
assessing the losses with respect to which
compensation is to be paid. There are two major

problems;

it i s di ff icuIt, if not impossible u to
determine what an accident victim,s earnings

might. have been but for the accident;
some losses (such as pain and suffering, loss
of enjoyment of Iife, and permanent physical
disability) are inherently incapabte of
precise quantification. 161

The N.s.w. Report noted that the arguments in favour of

to
^LdL

16r rbid., pp " ra6-ta7.
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the Restitution model are strongest with regard to loss of
earning capacity and other economic losses susLained by the

injured persons, but are less forceful- with respect to non-

economic losses, which are incapable of precise measurement

in financial Lerms. The use of the welfare B4odel wourd be

more appropriate in the context of the development of a

national comprehensive compensation scheme.

The argumenL in favour of earnings-rerated benefits is
dependent on proof that it is iusiiriaure to al-tow unequar

treatment of persons suffering from identicar incapacities.
The L967 E{oodhouse Report noted that individuals, rosses

vary' and so do their continuing commitments. Therefore, a

system which ignores lost earnings in favour of general

average assistance will noL relieve the victims of a fair
part of their losses and sudden problems"162 That is, the

system was designed to compensate rosses, and losses vary.
If the benefits did not vary accordinglyu they could hardly
be considered compensation. only if the benefits v¡ere

earnings-rerated courd the replacement scheme match the

performance of the conmon law action for damages at its
best " 

163

I62 Nes¡ Zealand. Report of the Royat Commission of
T-lqliry" compg4gaFion for P-eIso_nar _rnj.!.rry in Hew zearand(Wellingtonz l-9671¡ Þaia asthe rrE{oodhouse Report") .

163 G. palmeru Compensation for rncapacity: A Study of
Law and Social Chan

eiein-after referred to as "Palmer,').
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This view implies that the community has the respon-

sibility to support the individual at a levet which is
close or equal to the st.andard of living which the victim
achieved before the interruption of income by physical

incapacity. That is, one must accept the proposition that
a person who earns 9I5r000.00 a year has a claim to be

supported at a lever r¿hich is proportionate to that amount,

and deserves more compensation than a person who is earning
g5r000.00 a year.164 Howeveru it cannot safely be assumed

that the relativit,y of wages in a community is inherently
fair or raLionalo because the determination of $rages is the

result of a series of complicated arrangementso often
political. Yet the complete equatity of salaries for all
classes of work does not seem practicable or desirab1e"I65

It could be argued that E.R.C. does not actually cause

differences in earnings; it only refrecLs them. Therefore"

if the sysLem of wages is re-arranged to eliminate ine-
qualityu Èhe E.R.C. payable to accident victims wi1l
reflect this. The drawback of this argument is that there

is no reason why a level of earnings should be supported

until retirement, age" Furthermore, a person who suffers
from an incapacity resulting from an automobire accident

wourd be better protected against the vicissitudes of life
than a person who is noL suffering from an incapacityo i"e"

l-64

165

rbid.

rbid. ¡ p. 325.
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a high earner could be demoted due to poor performance, or

could lose his or her job due t.o changing markeL condi-
tions o but. a person wit.h a disability who is receiving
E.R.C. would be protected against these problems.l66

Let us suppose that. mosL people agree t,hat. the f i rst
priority of a society is to look after the people who are

the poorest, t.hose at the bottom of the scale. It has been

suggesLed that the priorities of any comprehensive compen-

sation Scheme should be:

(a) reasonable income support for al1u including non-

earners;

(b) exLra expenses of disability to be compensatedo at
Ieast in long-t.erm cases;

(c) only when the first two priorities have been

satisfied, should there then be some compensation

for non-economic ross"167

Earnings-related benefits can best be justified on a

true insurance principleu where the funds are contributed
in proportion to the risks to which persons are eNposed and

the benefits rikery Lo be received" rf insurance with
earnings-related contributions is not made compulsoryo some

commentators suggest that benefits shourd be at a ftat-
rat,e, or be earnings-related only up to a reasonable levelo

r66 ruid.
L67 D.R. Harris, et aI., Çompensqtion and Support for

Illness and Injury 1loãõn: Ox
ffiaf ter referred Lo as "Harris" ).
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thus leaving the high earner t.o arrange voluntary insurance

(to ontop up'o the compensation provided under the
Scheme),168

The objection of paying fulr earnings-rel-ated compen-

sat.ion to victims of accidents who have not contributed
proportionatery to the scheme has been said to appty
principally to those suffering from ress serious injuries"
rn cases of serious injury, the courts have not adequaLely

taken into account the effect of infration on the rump sum

awards; full compensation has not been achieved.I69
rt has been noted that as long as we have a tort system

in which compensation for pecuniary }osses is based on past

earnings or future earning capacity and which is supported

by tiability insurance, there are onry two alternatives
with regard to lost earnings. Either a flat-rate for rost
earnings is paid to arr accident victims regardress of
their past earnings or future earning capacityu or the
present system is retained ín which those who suffer higher
income rosses receive higher compensation without having
paid higher premiums. There is no way of making the higher
income groups pay higher premiums for the risk within the

168 H. Luntz, Assessment of Damages for personal-
Injury and Death ( 2nd
Pty. Ltd. ), pg. 10.

169 rbid., p. 11.
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present framev¡ork, I70

rf compensation is paid out to accident victims on an

earnings-related basisu and the Scheme is paid for by

contributions from each earneru t,he scheme does not achieve
redistribution of income from the wealthy to the poor. rn
fact' t,here may be even some redistribution in the wrong

direction. That. isu levies for private cars are determined

on the basis of the year and model of the vehicre, and on

the owner's driving record. These criteria have nothing to
do çyith the earnings of the orìrners. yet, some of these

accident victims wilt receive high earnings-rerated
benefits, while others wilt receive smarrer earnings-
related compensation which is noL dependant on the amount

of the victimos conLribution.lTl
The N.s"w" Report recommended a modified Restitution

Model o which r¡ras designed to maximi ze incent ives and

opportunities for rehabilit.ation, avoid unfairness to
persons who are not working as of the date of the accidenLo

attempt to link (in some way) conLribution to benefit and

integrate the compensation and national healLh care
systems.l72 !{e have seen that the recommendations of the
N " s. !{. Report give ef f ect to the Restitution ftdoder in

ed. P" Cane, 198 ¡, p"474. (Eereinafter referred to as "Atiyah,').
l-71 Palmer, supra, n. 163, p. 327.
172 N.S.$tr. Report, supra n. II0, Vol. Ie pp. I4g-149"I
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severar erays, including the linking of a disability benefit
to loss of earning capacity. This benefit incrudes
compensation for ross of potential for advancement (a

common-law approach). However, the N.s.w. Report recom-

mends certain rimits to the Restitution principre as

applied to the loss of earnings capacity benefit, First, a

ceiring is imposed on the compensation payable for such a

loss. secondry, compensation is paid generalry at g0

percent of the loss, not at r00 percent of the Ioss.
Thirdry, for person who are not defined as earners,
compensation for ross of earning capacity is only payable

in respect of long-term incapaciLy (í.e. incapacities in
excess of two years).

The N.s.w. Report has attempted to resorve some of the
inequities of a compensation system which tinks benefiLs to
earnings by the use of generous provisions related to the

definition of "earners" and to compensation payable to non-

earners ( see belowo under the heading 'otilon-Earners ru, pp.

207-2091.

Every compensation scheme examined in this thesis has

tinked the disabirity benefit payabre to the earnings of
the accident victim. rn the absence of a comprehensive

compensation scheme for both injury and illness (which is
outside of the scope of this thesis)" it is the writer's
opinion Lhat a modified Restitution Moder is best emproyed

as the basis for compensation. The choice is clearry a
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barancing process: the advantages of the conmon-ra\¡¡ ( in-
dividual assessmenL ) approach musL be weighed against the
need to provide substantiar compensation to those who are

seriously disabred, regardress of their pre-accident
financial status. certainryo the N"s.!{. Report's approach

of limiting Lhe benefits payable under the Restitution
Model to earners, while providing some benefit to non-

earners (but noL so great as the benefits provided to
earners, so as to partly preserveu arguablyu the rinking of
benefit to contribuLion) is the approach which best
responds to the issue of on what basis compensation should

be paid. I therefore recommend this approach.

t{e have seen that the definitions of "earner,' emproyed

in the various schemes examined vary considerabry. There

is no question that t.he broadest ( and in many $rays, the
most sensitive) definition is that contained in the N.s.w.
Report" The definition includes:

a person in fulI-time or part-time employment

(whether an employee or self-employed person) at
any time during the eight weeks preceding the

accident dateo or over a period totalling at least
r3 weeks during the year preceding the accident

dates or for Z6 weeks during the two years
preceding the accident date.

persons incapacitated in the transport accident
íto as of the accident dateo they had made firm
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employer to
business at a

part.icular time and place.

persons incapacitated for at least 6 months after
the accidentu who would (in the opinion of the
corporation) have undertaken emproyment within two
years of the accident date.

The N.S"W. Report definitions of "normal weekly
earnings" (ie. pre-accident earnings) and',post-accident
earning capaciLy" are again the most comprehensive and
well-planned definitions emproyed of any of the schemes

examined" The Report's reconmendations arlow for a variety
of situations to be taken into accounL, such as the
difficurty of determining the earnings of a serf-employed
person (see above¡ ât pp" I06_107). The New Zealand
approach of arl0wing self-empl0yed persons to pay into
optional schemes (and have Lheir benefits paid in accor-
dance wiLh these schemes) is ¡rso a usefur approach to the
probrem of compensation for serf-employed persons" Any
compensation scheme for automobile accident victims shoul_d

incorporate either the New zealand approach of optional
Schemes for self-employed persony or the ¡t"S.W. Report
approach of specific provisions dealing with the determina-
tion of the "pre-accident relevant earnings,,of the serf-
employed, or a combination of both of these approaches. As

self-emproyed persons may be unlikely to pay into a

riì'¡:



ìffi:¡-t.rgï
. :.:l

r27

voLuntary scheme' it may be preferabre to adopt the N,s.w.
approach.

The appropriate form of compensation for a totally
disabled earner shourd be periodic payments. These
payments eÌiminate the major problems of lump-sum compensa-

tion:

attempting accurate assessment of a victim,s
acLuar future rosses ( incruding lost future
earnings which are dependent upon factors such as

the victim's work-Iife expectancy, salary in_
creases, inflation ratesr productivity rat,es"
unemployment rates and taxation rates ) ,

the need to await stabilization of the victim,s
medical condiLion so that the most accurate
medical prognosis can be obtained in order to
assess damage for future loss,
the possibility of poor money management by the
accident victim, and

the ineome tax conseguences of the receipt of a

large sum of money (the lump-sum itself is not
t.axable, but interesL generated by it is Lax_

able) '173
Although the inaccuracy of

173 nanitoba. Manitoba Law Reform commission. Reporton Periodic pil¿*""!=."f 
,=lç*"g l'¡ Retorm Commis-gion, 1987), pp. 46-55 thereinãfter referred to as the

"M.L.R.C" Report No. 68").

attempting to predict
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damages on a once-and-for-arr basis is preserved in a

sysLem which empJ-oys non-reviewabre periodic payments (the
amount of the payment is set in advancer âod cannot, be
changed), there are stirl severar rdays in which a periodic
payment award can improve the accuracy of the award. The

use of periodic payments wourd eriminate the need for a

"gross-up for future tax riabirity" (i.e. compensation for
tax consequences of the interest earned on the future care
portion of a lump-sum judgment), because periodic payments
would presumably not be taxable.IT4 Alsoo if periodic
payments terminate upon the death of the victim, it is no
longer necessary to try to predict the victim,s r-ife
expectancy when making an award.

The periodic payment award also removes the need for a

management fee ( fee payable Lo a person or company to
invest the rump-sum and rook after the income thus gener-
ated for the benefit of Lhe victim) and would, as indicated
earliern reduee the need for a tax "gross-up,'in respect of
future tax riability on the future care aspect of the rump-
sum judgment. The cost of an annuity which periodicalr_y
pays out a certain sum of principar and interest to a

victim is significantry ress than the rump-sum which a

victim wourd have to invest in order to receive the same

periodic payments of principal and interest; this is
because the interest earned under the annuity is received

r74 rnio.o pp. 23-25 and 56.
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Lax-free, whire the inLeresL earned on the rump-sum is
taxed.r75

Finarryo the use of periodic payment of compensation

would greatry reduce the risk of mismanagement and dissipa-
tion which accompanies lump-sum awards.176

rt has been stated that compensation in the form of a

fixed pension, indexed for infration, provides the maximum

incentive for crinicar recovery and vocationar rehabilita-
tion. The use, however, of periodic payments which are
varied annualty according to the estimated loss of actual
earnings resulting from the disabirity will serve no

purpose except to cause great anxiety to the accident
victim (note that the issue of a permanent pension is
discussed below, ât pp. r45-r46). The optimum compromise

between the need for fixed payments and the possibility
that unemproyment may be attributed to factors not related
to the accident, is the use of a benefit l-ever of ap-
proximately 90 percent of projected earnings loss.L77

on the basis of the foregoing, iL is f elt t.hat the
N.s.w. approach of payment of an income related benefit
equivalent to 80 percent of the victim's ross of earning
capacity (ie" the difference beLween the victim,s pre-

r75 ruia., pp. 57-58"
r76 rbid., p" 60.

177 T.G" Ison, ',The Therapeutic Significance ofCompensation Str_uctures,' (I986 ) , 6A Can. Bãr, Rev " ø pp.328-33I (hereinaf ter referred to as ',f son,').
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accident or normal- weekly earnings and his or her post-
accident earning capacity) represents the appropriate
measure of compensation" Furthermoreu the ¡ü.s.w. Report
use of a froor of "notional" earnings below which the
benefiL cannot be reduced is a usefur approach to determin-
ing the minimum amount. of benefits payabre" The Report
ties this notional earning to the average weekly vrage of a

full-tine male earner in Australia; the province of euebec
employs a specified minimum amount (note thaL the drafL
Birl wourd provide a minimum gross annual income using the
minimum s/age payabte in the province).

rt is the opinion of the writer that the N.s.w.
Reportrs approach of relating the minimum disability
benefit to the average weekry earnings of a furr-time adurt
mal-e earner is preferabre to the use of the minimum \¡¡ager

as it is more representative of the amount which an average

"earner" working in thaL society could be expected to
derive from his or her emproyment. However, the N.s.w.
reconmendations that this minimum benefit be (aL best) onry
50t of the A.ht.E" of an adult male earner, and that the
minimum benefit onry be employed in respecL of rong-term
incapacity (ie. incapacity of over two years) should not be

fol]owed.

Lhe criticisms that
less than a benefit
a minimum benefit
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shourd be avail-able to arl totarry disabred earnersu noL

merely those suffering from long-term incapacity" The

benefit should be tied to average weekry earnings of adult
mare earners in this province, buL it should be set at a

percentage of the A.Fü. E. which r¡¡ill adequatery provide f or
the victim and his/her family (the percentage should be

determined by reference to statistics canada figures on the
net income needed to adequately support househords in this
Province). The benefit should be avaitabre to alr totarly
disabled earners.

The N.s"!ù" Report recommended that compensation for
loss of earnings capacity be assessed by reference to Lhe

gross earnings of the incapacitat.ed person. rTS This
reconmendation was based on three factors:

The earnings received by the accident victim
before the accident and those which wourd have

been received (if the accident had not occurred)

are subject to income tax. Therefore, the
compensation should take the same form as the
income it is int.ended

income tax).
to replace ( ie. net of

There v¡as no guarantee that compensation for ross

of earning capacity paid under the N.S.W. Scheme

would be regarded as non-taxabre by the Australian
Government.

178 N.S.!{. Report, supra, n. lr0, VoI. r, p. 230.



l-32

The problem of integrating policies of the
commonwearth and the states of Australia in areas

of compensation, taxation and welfare should be

overcome by negotiations in order to achieve

coordination, not actions designed sÍmply to rimit
the expense incurred by one Government.IT9

The osborne Report. o toou advocated the use of a

disabirity benefit based on gross earnings (ie, benefit
wourd be BOt of gross earnings), because the insurers have

used gross earnings in the calculation of the disabirity
benefit for nearly 20 years, and because it is simpler than

using a net income base for calcuration purposes (the net
income base requires estimation of the victim's tax rate
and the taking into account of the Lax consequences of any

taxabl-e colraterar benefits received by the victim¡.180
Hovrever, there are responses which courd be made with

respect to the comments stated above" For insLanceu âny

question as to whether or noL income replacement compensa-

tion wourd be treated as taxable or non-taxabre by the
Federal Government courd be resorved by an advance refer-
ence of the issue to Revenue canada. rt should also be

noted that the euebec scheme has employed the concepL of
"net earnings" as a frame of reference for determining what

amount of income replacement compensation should be paid.

179 ruio.o pp. 229-230.
180 o=borne Report, supra, n. 6' Vol. I, p. 575"
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That is, the euebec scheme provides for compensation on the
basis of 90 percent of the accident victimos pre-accident
neL earnings. euebec employs gross or "maximum insurable
yearry earnings" as a means of determining the maximum

amount which can be used for the purpose of estabtishing
compensation. That is, the maximums under the euebec
scheme are set by reference Lo gross income (for rgg8 the
maximum amount of gross income which can be used in
calculating compensation is $36,500.00). Estimated Lax is
then subtracted from this gross amount, and compensation is
payabre at the rate of 90t of the resulting "net income,"

The Quebec approach of using gross income to determine
the maximum amounL of earnings which should be considered
for compensation, whire employing net earnings to determine
what amount of compensation wirr actually be paid, is a

workabre approach. Hoþrever, it is submitted thaty on

balance, the major concerns of both the ¡ü.s.w. Law Reform

commission and Þtr" Justice osborne (as stated above) are
applicabre (at reast in parL) to a compensation scheme for
automobile accidents in Manitoba.

An improved automobire accident compensation schene for
Manitoba shourd incorporate an approach based on the N.s"w"
recommendation of payment of an income related benefit
equivalent to B0 percent of the victim,s loss of earning
capaciLy (ie" the difference between the victim,s pre-
accident or normal weekly earnings and his or her post-



accident earning capacity). The maximum

benefits should be determined by the
ministrators (with consideraLion of the

recommendation of I50t of the A.W.E. ).
when shourd the benefits commence? The schemes

surveyed show a variety of waiting periods; five days, one

week¡ €tc" rt is submitted that a specific waiting period
should not be recommended here. rnstead, t.he scheme,s

administrators should be empowered to determine an ap-
propriate waiting period, based on bhe need to,,dovetail,,
this compensation scheme with other sysLems operating in
Manitoba (eg" U.I.C., C.p.p., etc. ). However, this waiting
period must be subject to the conditions that the accident
victim is at no time left without adeguate compensationo

and that the victim is allowed to ereet between the

operating in the jurisdiction.

A major issue in any compensation scheme is the
question of whether benefits shourd be indexedo and if soø

how the indexation should be carculated. The no-fauIt
personal injury benefits currently offered under part rr of
l¡Íanitoba Regulation 290/BBR contain no formula whatsoever

for indexation. This is hardry surprising, in view of the
very modest amounts of benefits offered and the existing
philosophy that these benefits shourd merely be an "add-on"

134

amount of the

Scheme's ad-

N.S"W. Report's

. benefits offered by the automobile accident nsation

other compensation sysLems
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to compensation obtained through the tort action for
personal injury. The current, Manitoba approach of no

indexation of the no-fault injury benefits is completery
inappropriate for any scheme which is devised to offer real
compensation to automobile accident victims. rn short, to
be useful and appropriate, benefits must be indexed.

Every Scheme that this thesis has examined, r,rith the
exception of Manitoba,s part rr benefits and the minimal
benefits currenLJ-y offered by ontario's standard rnsurance
Poricy, incorporate a mechanism for the indexation of
benefits. some schemes tie indexation to increases in the
consumer Price rndex, some to the increases in average
weekly earnings.

The question then becomes; which mechanism is most ap_

propriate for a compensation scheme for Manitoba?

The Manitoba Law Reform commission, in its Report on

Periodic Payment of Damages for personar rni!¡ry and Deathu

examines the issue of indexing periodic payments for
personar injury in order to take into account inflation.l8l
The Report states that in considering whether or not a

f loating index ( i.e. one r¡¡hich mirrors inf lation on a

continual basis) should be used, one must take into account
the additional expense caused by the use of such a rate.
This expense arises because it is difficurt to accuratery
predict increases in inflation, and therefore large

181 M.L.R.c. Report No. 6g, supra, n" L73, pp. 99-106.
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premiums v¡ould have to be charged in order to cover the
increased risks associated with inaccuracy of predic-
¡ion.1B2 The use of a fixed rate wourd provide long-term
accuracy. rf a fixed rate is to be usedu howevero there is
sLilr the quesLion of how the long-term rate shourd be
determined" The Report considers several indices.

The consumer price rndex is referred to as a,,measure
of the percentage change in the cosL of purchasing a

constant 'baskeL' of goods and services, representative of
Lhe purchases made by a particurar popuration group in a

specified time period.,'I83 The Index is published by
Statistics Canada on a monthly basis, has specific release
dates and is finat on pubrication. rt has been used
extensivery as a neasure of economic change throughout the
canadian economy; changes in the rndex have been used to
ad just trrage rates and labour contracts o old age security
pensions, U.I.C. benefits, alimony and chitd support
payments and (since rg73) the personar income tax exemption
levels. lg4

The Report arso considers the use of the rmplicit price
rndexo Gross Nationar ExpendiLureo which is Lhe measure of
changes in the prices of arl finar goods and services
produced in the economy or imported into the country. rt

L82

183

184

pp. 10I-I02.
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is based on the Gross National product. This rndex was

recently replaced by statistics canada with a simil_ar index
caIIed the Implicit price IndeNo Gross Domestic producto

which is pubrished on a quarterry basis and is subject. to
revision after publieation.IB5 thu Manitoba Law Reform

commission Report states that these indices are ress
appropriate for the measurement. of changes in the cost of
living of individuals, due to the additional facLors which
the indices measureo i.e, price trends in the Government

and business sectors of the economy and o'exporL and
wholesale prices.',186

The Average weekry Earnings rndustrial composite figure
is a third measure of economic change considered by the
Report. This figure reflects changes in average weekry
earnings of all sectors of employment (except agricurture,
governmento defense, hospitars, schoors, rerigion, house-
hold services" fishingo hunting and trapping).I87 As vre

have seen, the use of this (or an equivarent) rndex has
found favour in euebec, New Zealand, the New South Wa1es

Report and Victoria, Australia.
The Manitoba Lavr Reform commission Report recommended

that the consumer price rndex of canada, Al_1-rtems (Not
seasonally Adjusted) be used. The Report stated that the

185 rbid.,
186 rbid.,
187 rbid.,

p. I04 
"

pp. 104-105.

p.10s.
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consumer price rndex is rikely the best singre available
indicator of infration in canada. rt has severar formso
and the form recommended (the "arr-items" form)u in the
opinion of the Manitoba Law Reform Commission, ensures the
widesL application to all parties" irrespective of dif_
ferences in residence, spending patterns or seasonal_
factors. rB8

The titrew zear.and scheme has been criticized for its
failure to provide for automatic indexation of benefits.rBg
The same commentator, however, noted that tying the
indexation of benefits to increases in New Zealand,s weekly
average wage is probabry the fairest approach available
(given New zearand's traditionarry high rate of infla-
tion).190 The N.s.[v. Report stated that indexation based
on average weekly earnings is preferabre to the consumer
Price rndex, because the benefits provided are earnings-
rerated rather than linked directry to the cost of living.
The ¡{.s.w. Report further reconmended that adjustment be
made on a six-month basis.tgl

Two observations can be made with regard to the use of

188 rbid., p. lo6.
189 p.H. Osborne, Accident CompensaLion in Manitoba:

lìi
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published paper in-TniverslTt Þlani t Library, 1985),p. 28"

r9o ruia.
191 N.s.pv. Reportr suprâ¡ n. ll0, vol. r, p. 236.
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an index in an aut.omobile accident compensation scheme for
Manitoba. Firstlyu the Canadian rate of inflation is
traditionalry much lower than New Zealand's infration rate,
averaging onry beLween three and six percent over the last
25 or 50 years, despite t.he period of high and volatile
inflation during the mid-1970,s and early l9B0 o 

=.192
FurLhermore, while it is true that the disability benefits
are earnings-rerated, it is arso true that the purpose of
these benefits is primarily to provide support for persons

injured in auLomobile accidents. The use of an index based

on average weekry earnings, only because the compensation

provided is earnings-related, is not necessarily an

appropríate decision. The Manitoba Law Reform commission

Report stated expricitry that the consumer price rndex for
canada ' All-rtems (Not seasonall-y Ad justed) , is the
broadest and probably the singre best avairabte indicator
of inflaLion in canada.r93 Thus, if the purpose of indexa-
tion of benefits is to arrow the accident victim to keep

pace with the rate of infration, it would appear that the
rndex recommended by the Manitoba Law Reform commission is
best suited for incorporation into a comprehensive compen-

sation scheme for auLomobile accident victims in Manitoba.

rt has been noted that some of the schemes examined

ineorporate different indices for different parameLers of

r92 M"L.R.c" Report No" 6g, supra, n. L73, p. 102.
r93 rbid., p. 106.
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the earnings-related benefit. For example, the euebec
scheme currentry utilizes increases in the euebec pension

Plan rndex to increase the amount of the income replacement
indemnity payable" but the maximum amount of earnings to be

used (in the calculation to determine the amount of the
income repracemenL indemnity) is indexed in accordance rvith
changes in the average weekry earnings of the rndustrial
Composite in euebec (see above, ât p. 90). Furthermore,
the victorian scheme emproys increases in Lhe average
weekry earnings of arr emproyees for victoria to index its
loss of earnings benefit, but uses changes in the All-
Groups consumer price rndex for Þtel_bourne to index both the
lump-sum and periodic payment components of the impairment
benefit (which is payabre to both earners and non-
earners).194 The rationare for this approach would appear
to be that the earnings-rerated benefit should be indexed
in accordance with changes in the average weekry wage so

that earners injured in Lransport accidenLs do not receive
better protection against inflation than earners who are
not injured in transport accidents. Howevero since the
impairment benefit is payabre to a11 persons (whether
earners or non-earners) injured in transport accidents, it
is therefore more appropriate to use changes in the
consumer Price rndex to index the impairment benefits.
Another expranation may be that, rike the N.s"w. Law Reform

194 Transport Accident Act lry_q. (Vic.), s.6I.
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commissiono the victorian Government came to the conclusion
that. earnings-rerated benefits should be indexed in
accordance wit.h changes in average weekly earnings.

Again, it is fert that the use of several different
indices to index benefits within a comprehensive compensa-

tion scheme is both unduly complex and unnecessary. As the
Manitoba Law Reform Corunission has pointed out, the use of
a fixed rate of indexation to compensate for long-term
inflation wirr eriminate the risk of benefits being
increased due to shorL-term changes in the rate of infla-
Lion (ie. reduce the risk of over-compensation). As the
purpose of a compensation scheme is to provide sufficient
support for its claimants, it is submitted that Lhe use of
one comprehensive rndex, the consumer price rndex of
canada' All-rLems (Not seasonarry Adjusted) o is appropriate
for the indexation of both the various benefits offered by
a compensation Scheme, and for indexation of the different
amounts used as references in the determination of the
actual amounts of compensation.

v{hen shourd earnings rerated compensation cease?

The reader wilt have observed that Lhe different
schemes surveyed provide various cut-off points for t.he

payment of earnings-related compensation. some use fixed
periods (beyond which compensation wilr only be continued
if the accident vicLim satisfies cerLain disability
requirements) " arl provide that compensation ceases when
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the incapacity no ronger existso and most of the schemes

provide for the cessation of benefiLs once the accident
victim Lurns 65.

There can be no real argumenL with the contention that
benefits shourd cease once the incapacity for which the

benefits have been paid no longer exists.
The N"s.w. Report deart specificarly with the probrem

of determining whether an accident. victim's continued
unemployment is due to the incapacity sustained in the

accident t oÍ due to unrelaLed circumsLances ( i.e. job

market, changes in the rong-term strucLure of the €conomtr

technorogicar development which reduces the number of
certain types of jobs or eliminates them completely,
etc.).195 The Report recommended a general rure that where

an accident victim is employed (forlowing the accident) his
or her post-accident earning capacity is equivalent to the

earnings derived from that emproyment. rf the accident
victim is not employed at all after the accident, his or
her post-accident earning capacity is nil (i.e. he or she

would be regarded as totarry incapacitated).196 This
general rule would not appty where:

the victim is capable of undertaking employment of
a kind for which he or she is reasonably expected

to apply or which is reasonably available taking

195 N.S.9{. Report, supra, n. ll-0, Vol. Io pp. 202-203.
r96 rbid., p. zo4.



143

into account:

the nature and extent of disability
victim's â9ê, level of educationo training
and language skills
victim's work experience

victim's place of residence

other relevant factorso and

the vicLim is capable of competing in the

market for this kind of employment at no sig-
nificant disadvantage (when compared to non-

disabled members of the corununity).

in this situation, the Corporation should deter-
mine the post-accident earning capacity of the

victim by taking into account earnings that could

be derived from the employment reasonably avail-
able to hirn or her.197

It is immediately apparent, that the N.S.W. Report

strikes a balance between the objective of returning an

accident victim to the work force, and the need for
appreciaLion of the parLicular circumstances that the
accident victim finds himserf in, forlowing the accident.
The corporation, in determining whether or not a victim who

is unemployed has a post-accident earning capacityo must

take into account the different factors listed above, ie:
Lhe nature and extent of the disability caused by

197 rbia., pp. zoa-zos"
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the accident o

the victim's age, revel of educationu training and

ski11s, work experienceo and prace of residenceo

and other relevant facLors (see above).

This approach is both functional and sensitive to the
needs and circumstances of the accident victim. rt is
recommended for any comprehensive compensation scheme to be

introduced in Manitoba.

rt is submitted that the use of specific time-frames to
limit the payment of compensation (unlessu êt the end of
this tine, the victim remains totally disabled) is both
arbitrarily harsh and a disincentive to rehabiritation.
For exampreo Lhe current euebec scheme provides for payment

of the income repracement indemnity for up to five yearss

at which time the indemnity wirr cease unless the victim is
unable to hord any emproyment ( in which case the indemnity
continues).

where the victim can onry obtain emproyment which pays

a gross income less than that used in computing his or her

indemnity, Lhe Regie will pay an indemnity equal Lo the
difference between the victim's neL income at the time of
the accident and the neL income he or she earns or could
earn from emproyment.r9S while the euebec scheme could be

considered generous in that it provides for a continued

198 Automqþile Insurance Act,o
28 and 32 ' R.S.Q., Cap. A-25r ss.

as the rrQue" Act").
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indemniLy even where the accident victim has some earning
capacity fotlowing the accidento t,he use of the five-year
limitation (or indeedu âDy timitation delineated by time)
could be considered inappropriate in the context of a

comprehensive compensation scheme. That is, compensation

shourd continue while the disabitity persists ( it shoul_d

not be based on a cerLain pre-determined time period).
where an aecident victim is and remains totally

incapacitated following an accident, the accepted (and

appropriate) approach is to determine, as soon as prac_

ticabre, a permanent pension for that totally incapacitated
accident victim. This is the approach of the tdew Zearand

scheme. The scheme recommended by the N.s.w. Report alrows
for the assessment of a permanent pension, either with the
consent or at the request of the accident victim. rt is
submitted that either of these approaches is appropriate
for a compensation scheme in ManiLoba. Hovrever, the
following point should be noted.

hle have arready concluded Lhat earnings related
compensation should continue for as rong as the victim
remains incapacitated. rf the victim remains totally
incapacitated or disabled, then E.R.C. would simply
conLinue" The use of a permanent pension for permanent

incapacity is rearly more relevant t.o the topic of compen-

sation for permanent partial incapacity (where the victim
has some residual earning capacity forlowing the accident) "
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This issue will be dealt with (in detair) in the "Anarysisn!
section under the nexL heading, "partial Disability,'n

Howevero if it is determined that the victim has

suffered a long-term incapacity, (ie. the accident victim
is and remains Lotatly incapacitated following an acci-
dent) o and it is felt that a permanent pension would be in
the victimos best interests o then the Scheme's ad-
ministrat,ors should (either with the consent or at the
request of the victim) u deLermineo as soon as practicableu
a permanent pension for that totarry incapacitated accident
victim. This is the approach recommended by the N,s.w.
Report. rt is appropriate for a compensation scheme in
I,fanitoba.

!{hat about the cutting off of compensation at a certain
age? Armost every scheme surveyed provides for the
cessation of earnings-related benefits when the accident
victim attains 65 years of age. The rationare for this
cut-off is simpry that as most peopre retire from the v¡ork

force by age 65, the paynent of earnings-related benefits
beyond that age is clearry inappropriate. No rear quarrel
can be taken with that position. Howeveru there are
earners who must conLinue in their employment past the age

of 65, in order to support Lhemserves and their famiries.
For those persons, compensation shourd extend past the age

of 65. The Quebec scheme provides for the payment of the
income repracemenL indemnity up to the age of 75 (for most



earners) and further payment of up to Lz

accident victim is an earner who is over

(this would ctearly be rare).199

L47

monLhs where the

75 years of age

rt is submitLed that a workabre and straightforward
approach to this issue wourd be the adoption of a cut-off
point of 65 years for earnings-related benefits, unless the
victim works in an area of employment where the retirement
age is extended past 65 years of âge, or the victim can

show Lhat he or she wourd have worked past thaL age" rn
the former case, compensation should continue bo the normal_

retirement, age of persons in that area of employment. rn
the latter case, compensation should continue Lo age 75"
No compensation shourd be paid past the age of 75 o as by

thi-s time the accident victim wourd be eligibre for various
oId-age benefits, and would Iikely be eligible for a

pension from the Canada pension plan.

only the N.s.w. Report specificatly addresses the issue
of potential for advancement. That, iso a person injured in
an accident may not onry 10se income, he or she may also
lose opporLunities for promot.ion or career advancement

which would have been availabre to them if the accident had

not occurred" The N.s.w. Report recommended that an

incapacitated earner shourd be allowed to apply for
assessment on the basis of potentiar for advancement where:

he or she has been incapacitated for a period of
,' lgg ^..o, *-' Que. Act, s"25"
i:ì
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more than Lwo years" but less than three years,

the disability is likely to have a continuing
effect on the accident victimus earning capacity,
and the victim has participaLed in vocational or

rehabilitation programs provided by the Corpora-

tion.200

The corporation wourd be abre Lo assess compensation on

the basis of potential for advancemenL only if this
assessmenL would resurt in compensation which is sig-
nificantly greaLer than that which would otherwise be

awarded. rn making the assessment for loss of potential
for advancement, the corporation hras directed to consider

the person's â9€o educaLion, training, skitls and work

history as of the accident dater âs werl as the rikelihood
that (if the accident had not occurred) the victim wourd

have increased his or her earning capacity or varied the

naLure of his or her employment or involvement in the work

force with the resurt of a rikety prornotion or professionar
advancement.20l Howevero the corporation was onry to take

into account factors or events affecting earning capacity
which were likery to have an effect or occur wit.hin ten
years of the accident.202

The N"s.w. Report approach to assessment of potential

200

20L

202

N. S"W.

rbid. o

Reporto supra, n" I10, VoI. I, p" 208.

pp" 209-2L0"

p" zLL.rbid. ,
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for advancement shourd be incorporated into a compensation

Scheme for Manitoba.

The limited no-fault personar injury benefits for
disability currentry available in Manitoba are reduced boLh

by the receipt of oLher benefits under that schemeu and by

receipt of compensation from other schemes, a.g. workers¡
compensation. rn fact o if an accident victim is erigibre
for Füorkers' compensation in respect of the accidento he

must take those benefits (þt"p.r.c. will not pay any of the
no-faurt benefits, excepL for the death benefits payable to
surviving family members).203 The b[.s.!{. recommendations

in respect of this issue and of the issue of the receipt of
oLher payments is as follows:

where the victim is entitled to claim compensation

under both the transport accident scheme and some

other scheme or system (such as workers' compensa-

tion), the victim has three months to elect
whether to craim under t.he transport accident
Scheme or to pursue ot.her remedies;

if the aecident victim is entitled to workers,

compensation and chooses to claim the transport
accident benefitso he or she should be entiLled Lo

retain the workers' compensation in respect of
loss of earnings for the period up to the date of
the election, if the workers, compensation is

203 Man. Reg. ZTO/BBR, s. 34"
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greater than that paid under the t ransport

accident Scheme;

benefits under the Scheme should not be reduced or

affecLed where the accident vict,im receives ex

gratia payments¡ accident insurance, retirement

pensions, superannuaLion or pensions or benefits

under Commonwealth legislation. 204

To prevent double compensation while preserving

fairness o accident victims should be allowed Lo elect
bet.ween benefits provided by the comprehensive compensation

Scheme, and those provided (if available) by Workers'

Compensation. The approach of the N.S.W. Report, as

described aboveo should be implemented here (see infra pp.

3s2-3s4 ) .

Both t.he current Scheme of limited no-fault disability
benef its in Manitoba and the l{. S"W" Report aIlow for t.he

commutation of periodic benefits to lump-sum payments, in
certain specified circumsLances"205 The rationale for

allowing this commutation is that where the amounts of

compensation involved are so low that the cost of providing

periodic compensation unnecessarily burdens the Schemeu the

periodic payments shouÌd be commuted to payment in the form

of a lump-sum. The Ìi¡"S.W. Report recommended that commuta-

204

205
110, Vol"

N"S.W. Reporto supra, n"

Man" Reg. 290/88R, s"18;
I, p. 228.

110, Vol. IIo p.447"

¡ü.S.W. Report, supra, n.



151

tion should onry be arlowed with t.he consent, of t.he

accident. víctim.206 The Manitoba Regurations also provide

that commutation may onry take place with the agreement of
the insured.207

The Þtanitoba Law Reform commission noted that there are

several disadvantages to the use of commuLation. Firsto
the commuted value of an annuiLy wirr likery be considerab-

ry ress than a lump-sum award ( in respecL of the same

injury) wourd have been. Therefore, an uninformed accident
victim might seriousry impair his rong-term financial
position through an improvident commutation. secondlyu

commutation which requires court approval would resurt in a

type of review' which is contrary to the Law Reform

commission's recommendaÈion against reviewable periodic
payments. Thirdly, the use of commutation may read to the
insurer wanting or being required to purchase a commutable

annuity, which would be more costly than an ordinary
annuity. Fourthly, the commutability of an award or
setLlement courd lead to Revenue canada interpreting the

ownership of such an award or settrement to be taxable in
the hands of the accident victim" As a resulto the

favourable Lax Lreatment extended to periodic payments

would likery not be extended to a commutabre damage award.

Finally, a vicLim who is allowed to assign a portion of his

206 N.s.w. Report, supra, n. Il0, vol. r, p. zzg"
207 Man. Reg . 2go/88l, s.rB.
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or her periodic payments could use this assignment as

security in order to borrow a lump-sum for investment

purposes. Therefore, if assignment of payments is allov¡ed,

it would not be necessary for the victim to commute his
award in order to obtain a 1ump-sum.208

The Manitoba Law Reform commission recommended that an

accident victim shourd not be alrowed to commuLe periodic
payments to a lump-sum.209 rt is submitted that due to the

disadvantages of allowing commutation of periodic payments

t,o a rump-sum payment (as risted above) u the recommendation

of the Manitoba Law Reform Commission is prudent, and

should be incorporated into a comprehensive compensation

Scheme for automobile accident victims in Manitoba.

(21 Partial Disability

(a) Comparison

( i ) &ianitoba

1. Part II Benefits:
rrpartially disabled" def ined as "condition of nind
or body that renders an insured entirely and
continuously incapable of performing one or more
of the essential daily duLies pertaining to any
occupation or employment for vJages or profit tõ
which the insured is reasonably suitedo having
regard to his skiIl and ability, and that gives
rise to a claim for indemnity benefits...,' (s"¿).

208 M.L.R.c. ReporL No. 68, supra, n. r73, pp, 107-108.
209 rbid., p. ro8.
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partial disability must arise within twenty daysof the accident o and resu1L from injuries sus-tained in the accident (s"f3).

"earneri i" person who v¿as actively engaged in anoccupation or employment for wages or profit atthe time the accident occurred, or fof any six
months out of a twelve month period imrnediately
preceding the accident date ( this is the ,'employl
ment requirement") o (s.I3).
partially disabl-ed earners alt receive the samebenefit, $60.00 per week; benefit is not increased
even for those with a high income (s"I3).
benefi ts
persists,
104 weeks

continue as long as partial disability
qubjggt however to a maximum duration oi(s.13)"

minors must show actual loss of earnings toqualify for the partial disability benefitl ie.
!h"y must satisfy the "employmenl requirement"
ls.r0(2)(b)1.
persons who, by reason of a pre-existing mental orphysical infirmity, $¡ere unable to provide
themselves with the necessaries of Iife, must showactual loss of earnings to qualify for the partial
disa_bility benef it; ie. they must satisty the
"employment requirement" Is "L6(Z) (b) ] "

weekly indemnity for minors or persons with pre-
existing physical or mental infirmity is equai toactual loss of earnings, up to a maximum of-g60.00per week, and there is no minimum [s.fO(Z)(b)].
maximum duration of benefiLs for minors or persons
suffering from pre-existing physical or mentalinfirmity is 104 weeks Is.rOizl tUl I "

once minors attain t.he age of eighteen and persons
suffering from pre-existing ptrysical or mentalinfirmity reach the point ãt- wnicn the pre-
exisLing condition woul_d have been cured (but forthe accident), if these persons are stiIl suffer-ing from a partial disability, they wiII be deemedto have been partially disabled from the date oftheir eighteenth birthday or the date upon whichthe pre-existing condition would have beèn curedorespectively Iss.16(1) (a) (ii) and 16(1) (b) (iii) ].
howeverr pêrsons deemed to be partially disabled

=õ--
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must. still shorù emproyment as of the date of theaccident or for six months of the twel-ve monthspreceding the accident date in order to receivethe partial disability benefit of 960"00 per week,for up to 104 weeks (s.I3) 
"

one week waiting period for partiar disabilitybenefits (s.15) 
"

benefits not indexed.

benefits may be cut off where accident victim doesnot . subject himself to reasonable medical,surgicar or other treatment or enrolrs in programof medical rehabilitation of re-training- àirequested by M.p"r.C. (s"19).

no benefits payabre if accident victim qualifiesfor compensation under the workers' comËensationAct (s.34) 
"

no disability.benefits payable during any periodwhere a victim receives- monies unãer thã Un_
(s.35).

partial disability benefits reduced by benefitsreceived f rom a private policy of ins-urance o sothat the sum totat of thã monèy received by'tneinsured witl equal amount of nis or her averagepre-accident income; benefits may be reduced [ozero [ss.13 and 4I(t)].
!l"P,r.c. may make a binding agreement with insuredfor commutation of partiai disabirity benefit tolump-sum settlement; such agreement not to be madeto the foreseeabte detriment of Lhe insured(s"18)"

persons who received total disability benefits andsubsequently ceased to be totally -disabled, 
but

lg*all-,par!iaII_y disabledr mây -receive partialdisabili!y benefit for furl per-ioa in respect ofwhich that benefit is payãUte, from date oftransition from totar ãiãauility to partiar
9l=uPilitV, provided rhar require*en-rs for þartialdisabitity payment. are met ts"fZ).

2. The Kopstein Report:

no conments with respect to definition of ,npartial
disability" or "earners."

--
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benefit is 100 percent of the weekly net average
wage loss; this term is not definedo but tñeactuarial Report assumes that an average net r^¡ageloss for q¡age earners wil1 be Z0 percent of Lhe
average net weekly earnings before t-he accidenL2l0(p. 84).

Kopstein Report did not. specify minimum or maximum
benefits, but if weekly net average wage loss is
assumed to be 20 percent of t,he victim,s averagenet weekly earnings before the accidento it would
appear that the limits with respect to the total
disabitity benefit payable to éarners wouldo byreference, apply proportionately to the part.ial
disability benefit payable to earners.

one week waiting period before benefits commence(p" 84) "

benefits payable as long as victim remainspartially disabted, and inere is no maximum
duration (p" 84)"

benefits will be indexed in accordance with the
annual. growth rate in the Average Industrial
Composite Index of Wages (p" 84).

as benefits based on weekly net average wage loss,
they would appear to be non-taxab1e.

Kopstein ReporL sil-ent as to whether benefits
would be reduced by any e/age or prof i t or other
ggmpensation received during the period ofdisabitity, therefore impossiUfe to ascertain
whether any reduction would take p1ace.

(ii) Ontar io

1.

no specific provision
ability" in the Standard
must show "substantialessential duties of his
(Vol. II, p. 760).

The Standard Insurance

regarding "partial dis-
PoIicy; accident. victims

inability to perform the
occupation or employment,'

2L0 Tillinghast Report, supra, n. ZI, Exhibit ïV.5,
Sheet 5 "
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vicLim must show employment as of Lhe date of the
accident s or o if eighteen years of age or over and
under the age of 65 years, must show employmenL
for any six months out of the 12 months immediate-
Iy prior to the accident (Vol" rI, p. 760).

the provisions requiring manifestaLion of dis-
ability within thirty dayso two year Iimitationperiod on payment of benefits, reduction of
payments by receipt of any income for employment,
U.I.C. benefits etc" are the same as the provis-
ions applicable to the disabitity beneflt for
totally-disabled earners; therefore these provis-
ions will not. be repeated here ( see "TotaLDisability: Ontario The Standard Insurance
Policy, supra, pp. 85-87).

2 " The Osborne Report:

no specific reconmendation re partially disabled
earners in Osborne Report; therefore persons
suffering from partial disability as a result of
automobile accidents must meet the same eligi-
bility requirements and are subject to sãmeresLrictions and waiting periods as totalty
disabled earners (see "Total Disability: Ontariol
The Osborne Reportr" supra, pp. 87-89).

( iii ) Quebec

1. The Automobile Insurance
Act:

Suebec's Scheme does not provide exacL equivalent
of tr"lanitoba's partial disability benef it; accident
victim is entitled to income replacement indemnity
for initial period of five years, or longer if the
disability persists at the termination of five
years (ss.28 and 32)"

ifo at the end of five years, the victim is able
to hold an employment but the employment pays agross income less than that used in computing his
or her indemnity, the victim is entitled, foi the
sixth year following the accident, to an income
replacement indemnity equivalent annually to thedifference between his net income used iñ comput-ing his income replacement indemnity at the Eime
of the accident, and the net income he earns or
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that he could earn from such an employment (s"32).

if Lhe accident victim returns to work prior to
the end of the five year period, Lhe benefits will
cease unless the victim earns a gross income that
is less than that used in computing his income
replacement indemnity, at the time of the acci-
dent. If this is Lhe caseo the victim is entitled
to an income replacement indemnity reduced by an
amount, equivalent to fifty percent of the net
income earned from such other employment not
exceeding $5,000.00, or¡ if such income exceeds
$5,000"00, fifty percenL of the first $5'000.00
and seventy percent of the remainder " Only that
part of the gross income over $1,000,00 is taken
into consideration (s.3I) 

"

Example;

prior to accident, victim earns gross income
of $35,000 "00/year, of which S25,000"00 is
his net (after tax) income;

victim is hurt in accident and is (at first)
unable to work; hi s income replacement
indemnity is 908 of his net income ¡ or
$22,500 " 00;

eventually, victim returns to work " but
because he is partially disabled, hís gross
income is now only $25'000.00;

t.he gross income to be considered here is
t.hat amount over $1' 000.00, ie. $24,000.00;

the net income resulting from the gross
income above (ie. $24,000.00) is $18,000"00;

the amount of t,he reduction is 508 of the
first $5,000.00 of net income (ie. $2r500.00)
plus 70t of the remainder (70t of $13,000"00
iíTg,100.00) so that the total reduction is
$2,500.00 plus $9'r00.00 equals $r1,600"00;

therefore, the new income replacement
indemnity payable to the victim is ç22'500"00
minus $1I,600.00, or $I0"900.00;

$I0,900.00 plus victim' s post-accident gross
income of $25,000.00 = $35"900"00 (encourages
victim to return to work)"
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earners who have sustained partiar disabirities asa result of automobire acõidents are subjecL tãthe same etig.ibility. !equirementso riaitintperiods, and other conditions as earners who aretotalry disabled (see "compensation for Earners-Totar Disability: euebec The Automobire rn-surance Act , ', pp. 89-90 ) .

2" proposed Amendments:

the proposed amendments do not contain anyprovisions which.. are_ specific Lo partiallydisabled earners; the chanles proposed tiy BiIl gz
would affect both earnerJ sutreling fiom totaldisabi_lity and partial disability " lsue ',TotaIDisability: Quebet proposed Anen-Oments o 

,, 
"ùpiãpp. 90-e3) 

"

(iv)
the New Zealand Schemeprovision regarding the
earners.

New Zealand

does not have a specific
E.R"C. partially disabled

the victim's loss of earning capacity benefit isestablished using the same Éormùta uipricable tototally disabled earners, ie.:
pre-accidenL ( relevant ) earnings lessearnings during period of -incapacitf 

= l-ossof earning capacit,y Is.Sg(2)].
E.R.C. is payable at the rate of gOt of lossof earning capacityo subject to the samemaximum as that applicábte to totatlydisabled earners I s. Sg ie I I .

the minimum E. R." C. payable to par t iallydisabled earners is catcutated as fo-l1ows¡
âxc
b

a is the weekly loss of earning capacity
under s.59 (E.R"C" for temporaiy pãrtia1incapacity) or s.60 fpensio., forpermanent partial incapacity; see p.
1s9 )

b is the weekly rate of relevant (pre_
aceident ) earnings



159

c is the minimum weekly rate of earnings
relat.ed compensat ion f or total loss õtearnings capacity (as of Juneu 19BZ;
ç244 for a single earner) ts.61(3) (b) l.

as with the tem_porary partial incapacity benefit,the New Zealand Scheme does not hãve ã specificprovision regarding permanently partiatly disabledearners. Therefore, an earner who sufferspermanent partial incapacity as a result of anaccident wilI qualify for a permanent pensioncalculated in the same manner as a permanent
pension for persons who are totally incaþacitated(s.60).

the Accident compensation corporation compares the
amount the accident victim would have beén making(if the accident had not occurred) with the amountthat he or she is nor^r capable of earning. Theloss of earning capacity is then expressed as apercentage of the sum that would have been earnedbut for the accident. This percentage is appliedto the person's relevant earnings aJ of thÃ-dateof assessmentr.and eighty percent of the figurethus obtained is payable as a permanent pension.
This procedure works as follows:
accident victim's earnings had
accident not occurred

accident victim's present earnings

Ioss of capacity to earn is
$Is0"00 divided by 9500.00

the accident victim's relevant (ie.
earnings as of the effective date
of the assessment

30t of $400.00

80t of $120.00 is the permanent pension

tax is subtracted from the permanent pension
of _$96_" 00 ( suppose tax is $30.00 ) thiã gives
a final net figure of $66.00

lhe pension cannot, be decreased but it can beincreased if the injured person's condition andearning capacity deteriorates (s.60).

$s00.00

3s0 " 00

150.00

308

post-accident )

$400.oo

$r20.00

$96 " 00
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same provisions as to eligibility requirement,s owaiting periodso cessaLion of benefits -etc" v¡hichare applicable to totally disabled earners are
also applicable to partially disabled earners (see
"Compensation for Earners TotaI Disability: New
Zeal-and, " supra, pp. 93-97 ) .

the amount of "relevant earnings" determined by
the Corporation for the accident victim (both
employees and the self-employed) is subjecL to
increase, semi-annually¡ on the basis of increases
in the llew Zealand weekly average wage. Increases
are specified by Orders in Council Iss.53(6) and
(7) I "

note that it is the "relevant earnings" (ie" pre-
accident) amount which is directty increased, notthe actual weekly benefits paid to the victim;
however, the actual benefíts paid wilI be in-
creased as a resulL of increases in the "relevantearnings" (higher relevant earnings result in agreater loss of earning capacity, and consequently
a higher loss of earning capacity benefit).
the pension for permanent incapacity is also
subject to increase by Order in Councit Is.60(Z)].

(v) Vi ctor ia
definition of "earner" and',pre-accident weekly
earnings" is the same as set out under ,'Tota1 Oisl
ability: Victoria," supra p. 97"

partially disabled earners are entitted to a 1oss
of earnings benefits of 85 percent of the dif-ference between the victim,s current weekly
earnings and the victim,s pre-accident weekly
earningso subject to the same minimum and maximum
amounts as totally disabled earners (s.45)"

if the earner is a self-employed person, and(after the accident) is unemployed (and therefore
has no earnings), the weekly payment for partial
Ioss of earnings is 80 percent of the eãrner's
pre-accident weekJ.y earnings, subject to the same
maximum and minimum as applicabl-e to totally
disabled earners Is.45(4) 1.

the Loss of earnings partial disability benefit
payable to self-employed persons must noL exceed
100 percent of the self-employed person's pre-
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accident weekly earnings Is.45(5) ].
weekly payment indexed in accordance with the
formula;

Ax

i ncI ude

B
õ

A is the amount of the weekly paymentu

B is the latest average weekly earnings as atJune 15 in the preceding financiaì. year ofall employees for Victoria, and

C is the average weekly earnings of alI
employees for Victoria as at June 15 in theyear preceding the preceding financial yearpublished by t.he Australian Statistician inrespect of the December quarLer preceding
that June 15 [s.6I(1)].

there is a waiting period of five days after theaccident or after the injury firsl manifestsitself, and no loss of earnings-benefit is payable
after the first eighteen months after the aõcidentor after the disability first manifests itselfu
whichever is later Is.45(6)].
" cur rent weekly earnings " does not
overtime earnings Is.45(6) 1.

the Commission must determine the degree ofimpairment of a victim who appears to be éntitledto the (long-term) impairment benefit as aL:

if victim was not a minor when the accident
occurred, the later of:

18 months after the accident; or

when the injury stabilizes.
if victim was a minor at the time of theaccident, the later of:

18 months after the accident; or

when the injury stabilizes; or

the victim,s IBth birthday (s"46A).

accident victim rnay apply to have his or her
degree of impairment determined by the Commission
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prior Lo the time at which such assessment wouldnormally be made:. provided that the victim
requires the assessment for the purpose of
proceedings for the recovery of damages in respect
of the injury and the injury has stabil-ized or has
substantialty sLabitized Is"47 (7) 1.

if the Commission makes this "earIy" determination
of degree of impairment ( ie" where the victim
requests this), the Commission may make a further
determination of degree of irnpairmènt in substitu-
tion for the "early" determination, ât IB monLhs
after the accident t ot ( for minors ) when thevictim turns 18 ls.47 (74¡ I "

the degree of impairment is to be determined with
the use of the A"M.A. Guldes to the Evaluation of
Permanent Impairment (2

if Commi ss ion has determined the deg ree of
i*puirment for the victim, and the degree of
impairment is greater than I0*, the Commission
must assess a long-term impairment benefit in
respect of that victim 'rs,47 (t) l.
this benefit is composed of two parts:
(a) a Lump-sum Payment, based on a percentage of

the maximum sum payabte to a totalty in-
capacitated person, which is $42,9I0.0¡ (as
of JuIy 1, 1988) " Benefit is calculated
according to the formula:

A-B--T- x g42,910.00

A is the degree of impairment, of the
victim as a result of Lhe accident

B is 10E

c is 908 (s.47).

lump-sum benefit may be paid as periodic
payment if accident victim requests this
1s.47(4)1"

the Regulations provide a formula to be used
in calculating the periodic payments based on

211 TranspgrL_:Þcc_ide!t (rmpeirme¡t) Regulations I9BB,s"R. 255, '
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the Iump-sum benefi t2I2.
(b) an annuity payment is also available topersons after IB months foll-owing theaccidenty ârìd it is based on a formula whichincorporates the individualns degree ofimpairment and his or her âgê, as follows;
A-B 7s -D
-T-x S111,780.00 x 50 = lamount of(as of JuIy 1, I9BB) annuity payablel

A is degree of impairment of accident vict.im.
B is 108

C is 908

D is:
if person
if person
if person
and under

is 75 or over 75is 25 or under Zs
is over 25 age of person
75 in whole years

ls.48(1) l

for _example, if an individual is 45 years old andsuffers a degree of impairment assessed at 20percent, the annuity payment payable over manyyears would be:

75 4sx $1r1 ,780.00 x --Tõ-
Imaximum amount of
benefit as of July l,
1987 l

= $7 ,452"00

(s.s0).
the amount of. the annuity portion of the impair-
ment benefit is deducted from any ross of eainingcapacity benefit which may be payable to theaccident victim Is.¿g(2) (a) ]-"

where the accident victim is a minor, he or shewill receive a special impairment benefit afterthe initiar eighteen month period folrowing theaccident. this benefit continues until age fa orthe impairment ceases whichever occurã first
I s " 54 ( r ) ] .

the minor's impairment benefit is calculated by

212 vi.. Reg. o s.7 and Schedure r.
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multiplying the assessed degree of permanent
impairment by (as of Juty t,19gg) $66.00, toarrive at the weekly impairment benefit payable tothe minor Is.54(2)].
as with the other impairment benefiLs, no impair-
ment benefit is payable for an impairment oe tenpercent in degree or less I s. 54 ( 1 ) L.

payments for persons under the age of eighteen
wil_1- be- paid to their parentJ or guaidian
1s.54(4) I "

maximum amounts of the impairment benefits (both
lump-sum and annuity payments) are indexed as ofJuly lst of each year, in accordance with theformula:

Dx E
F

where D is amount of Lhe lump-sum or periodic
payment;

E is the aII-groups Consumer price Index forMelbourne as at June I5th in the precedingfinanciar year last pubrished by the eustratiañstatistician in respect of the Deóember quarter ofthat financial year;

F is the aIl-groups Consumer price Index for
f'lelbourne as at June t5 in the year preceding thepreceding financial year publisnãd Uy tne Austral-ian Statistician in respect of the Decemberquarter preceding that June 15 [s.6f(2)].
after tB months following the accident¡ or whenthe Ioss of earnings payments ceaseu whicheveroccurs later, the accident victim ( if an earner
who suffers a partiat loss of earning capacity asa result of a transport accident) will recèive
weekly payments of B5 percent of the difference
between. -his post-accident earning capacity andpre-accident earning capacity (s.50).

the same stipulations that applied in the case oftotal loss of earning capacity (i.e. maximum and
minimum amounts payable, when payments are to
commence, reduction of payment by the amounL ofany available impairment annuity benefit) alsoapply to "earnersrr who suffer partial loss of
earning capacity (see pp" 102-104f (s.50).
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as vrith the total loss of earnings eapacity
benefito there are special definitions used onlyin respect of the "partial loss of earnings
capacity" benefit ( the benefit payable after fA
months following the accident); these definitions
are broader (and therefore more generous) than the
definitions employed for other types of benefits.
The special definitions are:

"earner" is defined as including aperson injured as a result of the
Lransport accident who, at Lhe time of
the accident, $ras not an earner, but has
attained the age of fB years after the
accident Is"50(5)1.

"pre-accidenL earning capacityil is
determined according to the formula:
AxB--T-
A is amount that Commission believes the
victim would have had the capacity to
earn before the accident, in employment
that is reasonably available (Iess tax);
B is the latest average weekly earnings
of all employees in Victoria in the
financial year prior to June l5th;
C is the average weekly earnings of all
employees in Victoria published prior to
June 15th last preceding the accident
Is.4e(s) and s.s0(s)],

it is obvious from the above formula that the
"pre-accident earning capacity,, will increase with
changes in the average weekly earnings of aII
employees in Victoria (ie. it is indexed).

the provisions applicable to Lhe partial 1oss of
earnings capacity benefit also provide a defini-
tion of "post-accident earning capacity. ', 'rpost-accident earning capacity" is defined as:

the amount that the Commission determines as
a weekly amount the accident victim has the
capacity to earn, despite the injury, in
employment reasonably available to thevictim, having regard to the nature of the
injury, the degree of impai rment, the
victim's â9e, training, skills and ex-
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perience, and the potential for rehabilita-
tion, " less such amount that is reasonably
regarded as the amount of income tax that
would have been payable on that amount
ls"5o(5)1.

Lhe amount det.ermined as the post-accident earning
capacity of the earner must not exceed the actual
weekly earnings of the earner (following the
accident ) unless it is deLermined that the
accident victim is capable, despite the injury o of
employment which would provide him with weekly
earnings equal to that greater amount Is,50(6)]"
the partial loss of earning capacity benefit is
subject to the same minimum and maximum amounts as
the total loss of earning capacity benefit, and no
payment need be made if the difference between the
accident victim's pre-accident earning capacity
and post-accident earning capacity (as defined iñ
s.50) is less than ten percent of the pre-accident
earning capacity (s"52) 

"

the definition of "pre-accident earning capacity,,
used in the calculation of the partial lbss õf
earning capacity benefit (see above) is subject tothe same stipulations regarding earners under the
age of 2L and apprentices thaL are applicable to
the total loss of earning capacity benefit, ie.:

if, at time of accident, victirn hras an
apprentice or minor, the "pre-accidentearning capacityrr is calculated (before the
earner attains the age of 2I, or the age at
which the highest rate for his employment
would be payable, whichever comes first) as
Lf, at Lhe date of the accident, Lhe victim
had the capacity to earn at the rate ap-plicable to the age of the earner for the
time-being Iss"49(6) (a) and s0(5) ].
once apprentice or minor reaches the age at
which the highest rate for that kind of work
is payable, or the age of 2L (whichever comes
first), he or she is entitled to paymenLs as
ifo at the time of the accident, tñe victim
had the capacity to earn a rate applicable to
the highest of those ages or applicable to
age 2I Iss.49(6) (b) and s0(s) ].

special partial loss of earnings capacity benefit,s
are payable to persons who are non-earners (see
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belowo under "Compensation for Non-Earners:PartiaIly Disablêd,', pp. 230-Z3t) 
"

the loss of earnings payments (payable duríng thefirst 18 months after accidenÈ) and toss ofearnings capacity benefits (payable after 1g
months following the accident) cease when theaccident victim reaches age 65, or reaches thenormal retiring age of nis or her industry or
occupation, whichever is l_ater I s.53 (I ) ] .
if an earner is injured after attaining eitherretirement age or age 65 (or is injured not morethan 12 months before attaining either of thoseages), he or she is entitled to weekly benefits
for up to one year following the accident
1s"53(1)1"

the loss of ear_nings payments and loss of earningscapacity benefits are suspended any time ilieaccident victim is imprisoned Is"53(I)J"
the Commission. need not pay the loss of earningcapacity benefits to an accident victim who naÃreceived a settlement or award ot conmon lawpecuniary damages in respect of the injury;
furthermore, the Commission need noL make fumþ-sümand annuity impairment payments to an accidentvictim who has received a settlement or award ofpain and suffering damages at common Iaw
1s"53(2)1"

the Commission does not have to continue to pay
any loss of earning capacity or impairment annuitybenefit as soon as three yearJ fotlowing thãmanifestation of the injury have expired o-r thetotal of the amounts received by the victim underthe .categories of loss of eafnings, impairment
annuity and loss of earning capacity total (as ofJuIy l, 1988) $76,740.00 [s.53(3)]"

!h" impairment lump-sum benefits do not figureinto the calculations made under these "expíra-tion" provisions.

these restrictions (i.e. the three year period or
$76,740.00 Lotal resLriction) do not apply wherethe accident victim receives an impairment benefit
and his or her impairment is asseÈsed at a leve1of fifty percent or more; in such caseso thebenefits continue until retirement age Iss.53(I)
and s3(4)1"
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no compensation payable (unless commission decidesotherwise) t.o persons who are also eligible for
compensation from various other statutorlr schemes(s.37).

no compensaLion payable to persons eligible forworkers' compensation ( s.38 ) "

loss of earnings benefits payable lvithin the first
18 months aft.er the accidend are reducedr propor-tionaLely, where victim was the driver -of - tnevehicre and had a btood-atcohol content of between.05 and .24 at the time of the accident (s.40).

¡{. S "W. Law Ref orm Commission
Report

def initions of ,'earner, " ',normal weekly earnings 
"'rand "post-accident earning capaciLy,' äre the ðameg! those.employed for total disability cases (see

"Total Disability: N.S.gù. Law Reforñ CommissionReport," supra, pp. 104-III).
the accident yictim's post-accident earningcapacity is equivalent to earnings derived froñthe. _employment of the victim, - following the
accident " rf the victim is not employed folÍowingthe accident, his or her post-atcíãent earninicapacity is nil (VoI. I, p. 2OA)"

if the victim is capabte of undertaking employmentof a kind for which he or she is reãsoñab1y
expected to apply or which is reasonabry availabrätaking into account:

the nature and extent of disability
victim's â9€, Ievel of educatiori, training
and language skills
victim's work experience
victim's place of residenceo and
other relevant factors,

and the victim is capabte of competing in themarket for this kind of emptoyment at no sig-nificant disadvantage (wheñ compared to non-disabled members of the communityj " the generalrule stated above shoul_d not ãpply o añd thecorporation shourd determine the pdst-accident
earning capacity of the victim by taking into
account earnings that could be derived frôm the

(vi )
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employment reasonably availabl_e to him or her(VoI. I, pp. 204-205) ,

the general ru_Ie regarding post-accident earning
capacity should also not apply where the accidenfvictim has, without sufficient reasono refused anoffer of suitable employment, or not taken part invocational trainingn rehabil"itation or assessmentof employment prospects, or failed to take
reasonable steps to secure suitable employmento orgiven up suitable employment (Vol. I, p. ãOS)"

compensation is again paid in respect of 1oss ofearning gapacity, but¡ âs persons suffering frompartial incapacity would return to the work force,t!"y would be compensated for a higher proportion
of their residual loss of earning cãpacity ttran B0percent. Therefore, a person who suffers frompartial incapacity and resumes employment for asubstantial part of the working week, shouldreceive compensation for proportioñ of the 1oss ofearning capacity sustained higher than g0 percent(Vot. I, p. 232)"

the same provision as to maximum amount of
compensation payable that applied to earnerssuffering total disability will apply to earnerssuffering part.ial disability:

the maximum earning capacity should be I50percent of the Average Weekly Earnings of anadult male in Australia.
where a person who has a high earning capacitysuffers a partial loss of capacity, and is lefÊwith a residual earning capaclty wnicn is higherthan the ceiling normally applied Lo the tosJ ofearning capacity benefit, the accident victimshould be compensated for the loss sustained
( irrespective of the amount of the victim,s
residual earning capacity), subject to the overalllinit on earnings related compensation of 150percent of the average weekly earnings of thefuIl-time adult male earner in New Sóuth Wales(VoI" I, p" 235).

as with the total disability benefits, thebenefits for partial loss of earning capacity
would be indexed in accordance with cnanges in thè
average weekly earnings of fu11-time adult male
earners in New South Wales (VoI" I, p. 2361"
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payments for partial loss of earning capacity are
subject to the same limitations, waiting periods,
and termination dates as payments for totat 1oss
of earning capaciLy ( see "Compensation for
Earners: Total Disability N.S.W. Law Reform
Commission Reportr" suprao pp. I04-112).

where an accidenL victim susLains permanent
partial disability and his or her medical condi-
tion has stabíIized, and atI practicable steps
have been taken towards his or her rehabilitatioñu
the Corporation should be authorized to, with the
consent or at the request of the accident victimo
make an assessment of his or her permanent loss of
earning capacity (VoI" I, p. 243) 

"

the assessment should be made in accordance with
earlier recommendations as to determining pre-
accident earnings and post-accident earning
capaci ty, and should take into account ani
assessment of compensation on the basis ofpotential for advancement (VoI. f, p" 243)"

the assessment of permanent partial incapacity
should be final and not liab1e to variationì
except that after an assessment of permanent
partial incapacity has been made, if the accident
victim's earning capacity is substantially reduced
by reason of a deterioration of his physical
condition, or loss of or change of employmént, and
the reduction is caused by the injuries sustained
in a transport accident, the Corporation should be
able to set aside the assessment, of permanent
partial incapacity and make a netù assessment,
which would increase Lhe previous assessment (Vol,
I, p. 244)"

periodic compensation for partiat loss of earning
capacity should be indexed and adjusted semil
annually, by reference to changes in the Average
Weekly Earnings of adult male futl-time empJ_oyeès
in Australia" The indexation should be emUoAieAin the legislation (VoI. T, p. 2361"

(b) Analvsis

Before we begin our analysis of the major issue in
respecL of compensation for partiat incapacity, one point
should be stressed with respecL to the current benefits
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offered under the Manitoba scheme, rt has been noted that
there is a 104 week limitation on the partial disability
benefit payabre to accident victims under the s{anitoba

scheme as it currently stands. rt has arso been noted that
where an accident victim suffers a disability for which he

is entitled to a weekly disability benefit, and the victim
receives benefits under a conLracL of other insuranceo the
aggregate of the amount payable to the accident victim
cannoL exceed his or her pre-accident average income. That

is, the partiar disabirity benefit can be reduced by

private insurance benefits. As there is no minimum with
respect to the partiar disability benefit currently offered
by the lnÍanitoba scheme, the private insurance could reduce

the partial disability benefit to zero.

The comprications posed by this approach are obvious.
suppose an accident victim suffers a partiar disabirity as

a result of the automobile accidento and receives private
insurance q¡hich reduces his partiar disability benefit to
uero. Two years after the accident has occurredu the
private insurance benefits run out. The accident victim,
however, could be barred from claiming any partiar dis-
ability benefits (as these benefits are only payabte for a

period of up to 104 weeks), rf M.p.r.c. inLerpreted this
104 week period to run from the date of occurrence of the
disability, the accident victim would not only have not
received any partial disability benefits from M.p.r.c"r he
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or she could be precluded from suing M.P.I.C., due to the

Iimitation period contained in Section 46 of Manitoba

Regulation 290/88R. The timitation provides that any

action proceeding against Ì4.P.LC. for the recovery of any

of the Part Ir no-fau1t injury benefits shall be commenced

within two years after the cause of action arose" If the

cause of action is interpreted as arising as of the date

that the disability manifested itself, the accident victim

would be left without any recourse against M.P"I.C., in

respect of the no-fau1t partial disability benefit.

It is submitted that the current limitation of two

years with respect to partial disability benefits is unfair

and can lead Lo manifest injustice, as demonstrated above"

It is further recommended that with respect to the

partial disability benefits, the same conclusions as to the

definitions of "earnerr" "pre-accident earnings" and "post-
accident earning capacity" (subject to the provision on pp.

J-42-I43 concerning determination of post-accident earning

capacity where the victim is unemployed following the

accidentu but is stilt able Lo work) ' the duration of

benefits, indexation, provision for potential for advance-

mento commut,ation, â9ê limits and other issues as discussed

in the "Analysis" of the "Total Disability Benefito' supra,

pp. rr2-T52, should be adopted (where applicable) with

respect to the partial disability benefit.

It is submitted that on balance, Lhe best approach of
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the schemes surveyed with regard to compensation of
part ially disabled earners duri.ng the earl-y staEes of
di-sabi-J-ity (ie. temporary partiat incapaciLy) is the
approach reconmended by the Nev¡ south !ùales Law Reform

commission" That is, partiarly disabred earners would

receive a benefit equal to 80 percent of their ross of
earning capacity. CIearly, an earner who is partially
disabled has some residual earning capacity, therefore the
ross of earning capacity woutd not be as great as for a

totarry disabred earner. As to the maximum lever of
compensation, this issue wourd be dealt with as follows:

The same maximum should be employed for partially
disabled earners as are applicable to totally
disabled earner, with one exception.

The exception is the situation where a partially
disabred earner returns to work forlowing the

accident. The N.S.W. Report recommended¡ âs

indicated above, that a person who resumes

employment fotlowing the accident for a substan-

tial part of the working r¿¡eek o should receive

compensation for a proportion of the loss of
earning capacity sustained higher than B0 percent.

This exception makes sense¡ âs the loss of earning
capacity wourd crearry be less than that assessed for a

totally disabred earnerr so that the accident victim wourd

( taking into account, both his earnings from emproymenL and
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the ross of earning capacity benefit payabre to him) be in
a better position financiallyu than if he did not seek such

emproyment. rt is true that t.he loss of earning capacity
benefit wourd be reduced in this situationo but it would

not be reduced on a dollar for dorrar basis with respect to
the earnings derived from the part-time employment follow-
ing the accident. This would enabre the administ.rators of
the compensation scheme to both save money whire at the
same time offering partially disabled earners an incentive
to return to workr âs well as an incentive to rehabilita-
tion.

The difficult question of a minimum benefit
temporary parLiar incapaciLy would be deart with using

approach modelled on the New Zealand Act. That is:
the minimum E.R.C. payabte to partially disabled
earners is calculated as follows:

âxc

a is the weekly toss of earning capacity(E"R"C. for temporary partial inl
capacity)

b is the weekly rate of relevant (pre-
accident) earnings

c is the ninimum weekly rate of earnings
related compensation for Lota1 loss of
earnings capacity ( ie. the ',notionalearning capacity" based on A.W.E. ) "

The mpjor issue in determining the compensation payable

for partial incapacity in any compensation scheme is the
question of how to compensate persons for permanent partial-
incapacity. Much of the argument has centred on the use of

for

an
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lump-sum paymentso determined according to a schedure of
Permanent rmpairmenLs, and payable both to earners and non-

earners" The reader will appreciate that. the issue here ís
not strictry how to compensate earners who have suffered
partial disability, but is the broader question of holq to
compensate all persons who have suffered permanent partial
disability or incapacity. Consequently, the comments and

concrusions stated here are of equal application Lo the

issue of compensation for non-earners who have suffered
permanent partial incapacity.

This analysis must go beyond the mere question of
compensation for partial loss of earning capacity. put

simplyo how should compensation for any permanent partial
incapacity (whether affecting earners or non-earners) be

paid? The t'lanitoba add-on no-fault personal injury
benefits currentry offer a ridicurous low benefit of $60"00

per week to partiatly disabled earnersu and a permanent

inpairment benefit of up to $20,000"00 (for persons who are

seriously and permanently injured as a result of an

automobile accidenL) to both earners and non-earners arike"
rs this the correet approach to dearing with permanent

partial incapacity? Should we offer both a weekly payment

(limited in both duration and amount, and payable only to
partially disabled earners) and a larger lump-sum award

based on a Schedule of Impairments?

The author of the Woodhouse Report, whose contribuLion
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to the field of accident compensation is demonstrated by

the comprehensive no-fault accident compensation scheme

which has been operaLing for the last 15 years in lüew

zealand, has stated that if compensaLion is divided up into
categoriesu it is not possibre to avoid a tairor-made

assessment in all cases for each component. Thuso actual
loss of earnings, rather than apparent loss of earning

capacity must be demonsLrated and the advantage of speedy

assessments made possibre by the use of a formula or

schedule are lost. This comprication leads to administra-
tive delays and the naturar reluctance of accident victims
to push quickly back to maximum recovery, if by doing so

their compensation is likery to be reduced. Therefore, the

separation of the different aspects of loss into categories
leads to argument and acts as an impediment to rehabilita-
t ion . 2r3

The L967 Woodhouse Report recommended that every

assessment of a permanent partiar disability should be made

on a singre schedule basis at the earliest possibte stage"

once the assessment. was made, iL could be revised upwards

(shourd that prove to be necessary) but could never be

varied downwards againsL the accident victim. This
reconmendation was not fo1lowed" 214

2r3 o" woodhouse, "Aspects oftion Scheme, " [ 1979 ] N. Z.L.J. 395 at
2r4 ruid. .

the Accident Compensa-
401.
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A later woodhouse Reportø prepêred for the Australian
GovernmenL o again aLLempted to implement payment for
permanent partial incapaciLy on a periodic basisu according

to a formula " The formula was to be as follows:
AP
ïõo

A is 85 percent of the average weekry earnings of persons

in Austraria last pubrished before the benefit begins to be

payabre. P is the percentage of the accident víctim,s
incapacity " 

2r5

fn determining the percentage of the incapacityo the

doctor vras to consider the person's physical or mental

disabiliLy and the extent to which his personar efficiency
and ability to tead a normar life had been impaired by the

accident. The physician was to have regard to the Labres

of rerevant impairments set out in the Guide to the
Evaluation of Permanent rmpairmentr prepared by the A.M"A.

However, the BiII introduced into Australia,s House of
Representatives provoked criticism¡ âs it contained a

provision arrowing the administrators of the compensation

scheme to use actuar earnings, instead of average earnings,
as the base upon v¿hich the permanent partial incapacity
benefit would be carculated. As a resurt of this criti-
cism, a new provision was introduced:

2I5 Palmer, supra, n" 163, p. 230.
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Where the rate (a) + (b) is less than the rate g5 (c)

100,the administrators of the scherne may determine that. bheweekly rate of benefit payable to a þermanently incapaci-tated accident. victim is the rate as sêt out in -trre fotmura
85(c)
100.

( a ) is t.he ne\A¡ income per week Lhat the accident
victirn is capable of earning;

(b) is the rate per week of the benefit thatu but
for this sectionu would be payable to the person;
(c) is the weekly income of the person ascertained
in accordance with Iother provisions in the
BiIl | "2t6

The intent of this provision was to provide for the use

of the accident victim's actuar weekty earnings (prior to
the accident ) as the base upon which to determine compensa-

tion for permanent partial incapacity, rather than the
average weekly earnings of persons in Austraria" The

acLual earnings would onry be used where the totar of the
accident victim's post-accident earning capacity, ie.
" (a) o 

or and permanent partial incapacity benef ito ie" 'u (b) u,o

is ress than 85 percent of Lhe victim's pre-accident weekly
earnings, ie. " (c).on

The nevù approach was heavily criticized as well. rt
was pointed out that Lhe consequence of the method wourd be

that many accident victims who suffered no loss of income

whaLsoever would be compensated for their incapacity. This

216 rbid., p. z3z.
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compensation could onty be considered as compensation for
pain and suffering and loss of amenities. But if some

persons are entitled to compensation for this non-pecuniary

loss, it wourd then become unfair to deny such compensation

to others, Simply put, where two persons suffer the

identical impairmenL, and receive exactly the same benefit,
but one of Lhem has suffered no loss of earnings as a

resurt of the impairment, the one who has not suffered any

loss of earnings wirr be in a better position Lhan the

accident victim who has suffered a loss of earnings.2IT

Geoffrey Palmer, who is one of the architects of Nev¡

zearand's no-fau1t comprehensive compensation scheme for
accident victims n has pointed out that although the
criticism is valid, the method should stilI not be dis-
carded because of that criticism" There are other points
to consider:

the need to get people back to çEork and promote

rehabilitation,
the delays and difficulties inherent in showing

future loss of earningso

the problem of having any scheme accepted which

has made no provision for intangiblesu

the difficulty of compensating only proved loss of
fuLure earnings,

the administrative problems in having more than a

2r7 rbid..
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single-pronged assessment for permanent partial
incapaci ty o

the need t.o avoid tailor-made assessments and,

the issue of the re-introduction of the adversary

sysLem. 218

The use of an approach which deats wit.h many of these

problems, while resulting in the over-compensation of only

a few accident victims, should not be rejected merely

because of t.hat over-compensat ion. Even where some

accident. vict.ims are over-compensatedr âs long as there is
adequate compensation for all victims, the approach should

be considered appropriate.2r9

A recent review of the accident compensation Scheme

operating in New zearand contains specific reconmendations

as to the most appropriate method of compensating accident

victims suffering from permanent partial incapacity. The

review in question is the Report of New ZeaLand's Law

Commission on Personal Iniqry; prevention and Recovery.220

This Report stated that the compensation Scheme should

not provide (in general) for lump-sum payments for per-

manent impairment or for pain and suffering, The Report

noted that the existing provisions in the Nevr Zealand Act

2r8 rbid., p. 233.

219 rbid., p. 233.
220 New Zealand. Law Commission.

sonal Injury: Prevention and Recovery
Commission, 1988).

Report No.4, Per-
(Wellington: -Thê
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regarding lump-sum payments for permanent physical dis-
abitity and }oss of amenities or capacity for enjoying l-ife
are actually carry-overs from the common raw damages for
pain and suffering, loss of amenity, and loss of enjoyment

of life. The use of schedures to assess damages has been

imported from workers' compensation schemes.22l

The Report noted the advantages of periodic payments

over lump-sums (see the discussion of this issue in the
rrAnalysis" section under "ToLal Disabil_ity, " supra, pp"

I27-I29) " Unlike the lump-sum awards, there is no need to
attempL to forecast into the futurer âs periodic payments

can be fixed early and later adjusted upwards, if need be.

Thus, the deray in determining the amount of compensation

(which, as noted earlier, impedes rehabilitation) is
avoided, and payments are available to the accident victim
in response to the continuing needs and problems arising
from the incapaci ty.222

The Law commission Report made severar recommendations

in respect of partiar incapacity (both temporary and

permanent ) :

(I) compensation for temporary partiat incapacity is
earnings related and based on the victim's actual
loss of earnings; it is only payable in respect of
work-related accidents (so non-earners and earners

22r rbia., pp.

222 tbíd. o p.

56-57 
"

57.
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injured in non-work accidents are not eligible for
this benefit). The temporary partial incapacit.y

benefit is payable for 6 months following the

accidentu and it is payable at the weekly rate
which would have been payable to the victim if he

or she had been totarly incapacitatedu less g5g of
the highest amount the victim courd reasonabì-y be

expected to earn in respect of that week.223

(2') where the victim suffers permanent partial
incapacity, the Report recommends that this
permanent 10ss of physicat capacity be evaluated

by reference to the A.Þ1"A. Guides to the Evalua-

tion of Permanent Impairment. The percentage of
permanent disabitity obtained by the use of the

Guides would (subject to a minimum eligibility
requirement of 5g disability) be applied against
the base figure set at 80 percent of the average

weekly wage in New Zealand. The amount thus

obtained would be payable as a periodic benefit in
respect of permanent partial incapacity, and the

benefit would be payable to bot.h earners and non-

earners u1i¡u.224

(3) The Report also recommended two exceptions to the

: 223t:, ' "' rbid., p. 97 and cls. 24 and 46 of the Draf t Bill: (pp. ItB and I29).
,, 224:, ¿,o Ibid", pp. 58 and 97, and cls. 25 and 47 

".. i
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general rule that compensation for permanent,

partial incapacity be calculated usinE a base

figure of 808 of the average weekly earnings in
tdew Zealand:

(a) where the use of the average weekly earnings

of persons in New Zealand as the basis for
determining compensation produced an amount

which was less than the actual loss of
earning capacity due to the permanent partial
incapacity (eg. a low percentage of impair-
ment has had a disproportionat.ely negative

effect on the victim's ability to either
continue in his/her old job or to find nerr

work), the victim could receive compensation

calculated as follows:

the amount that would be payable to the

victim in respect of total incapacity
(aL the time the Corporation determines

that the partial incapacity is per-
manent) Iess 85 percent of the highest

amount ( if any) that the victim woutd

have been able to earn after the
accident, if he or she were to engage in
suitable work.225

r pp" 97-98 and cls. 25(2) and 48 of Draft
and 130 ) .

rbid.-Tig-
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(b) the second except.ion to the general rule that
compensation for permanent partial incapacity
is to be calculated using a base figure of
80 E of the ave rage weekly v¡age is the

exception which provides f.or the assessment

of an increased degree of impairment, where

the vicLim has suffered severe faciat or

bodily disfigurement as a result of personal

injury s ot has suffered severe nervous shock

or lasting emotional harm or psychiatric
illness caused by homicide or intentional
injury. In these situations, the medical

practitioner shall take into consideration
the extent to r,¡hich the disfigurement,, shock

or emotional harm has permanently affected
the victim's ability to lead a

Lif e.226

norma 1

The recommendation of t.he Law corunission for a periodic
benefit payable to all persons (not just earners) suffering
from permanent partial incapacity fottowing the accident
provides both an appropriate benefit for such persons¿ âs

well as an adequate resolution of the problems created by

the use of the lump-sum benefit for impairment. rt is
submitted that rather than offer accident victims large
amount,s of money for non-economic losses, such as pain and

226 rbid, p" 98 and cI " 27 of the Draft Bitt (p. 120).
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suffering or loss of amenities of lifeu the money would be

put to bett.er use if paid out in the form of a weekly

pension payable for permanent partial incapacity, and

assessed with reference t.o a detailed schedure (such as the

A"M.A. Guides, reconmended by the Law Commission Report) of
disabilities. This issue wilr be dealt with further during

the "Analysis'of'rCompensation for permanent Incapacity
and Non-Economic Lossr" infra, pp. 248-254"

Compensation for Non-Earners

(I) Total Disability
(a) Comparison

( i ) l,fanitoba

I. Part II Benefits:

"non-earner" is person who does not meet the
definition of "earnerr" as ciLed above, at p. BZ"

totally disabled non-earner is entitled to weekly
indemnity of $150.00 [s"rZ(1) ].
Lhere is a waiting period of one week for the
benefits, and the benefits continue as long as the
total disability persists; no maximum duration
lss"12(t) and I5l.
Regulations create special categories of non-
earners:

'homemakers" defined as a husband or wife or
widow or widower who manages and controls an
independent domestic establishment for one or
more persons other than himself or herself,
and who does not engage in employment for
vrages or profit or report for or engage
regularly in employment in a place outÁiãe
his or her residence; these persons who are
totally disabled are entitled to a weekly
indemnity of gr50 

" 00 [ ss.4 and 14 ( r ) ] .

d"
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minors who are non-earners are not entitledto any total disability benefit; howeveru if
once they turn eighteen, they are stiIltotally disabled, they shall be deemed to betotally disabled as of the date of their IBthbirthday and begin to receive the total
disability benefit of $150.00 per week as ofthat date, and the benefits wiII continue as
long as the toLal disability persists
Iss.rZlr¡ and 16(1) ].
persons suffering from pre-existing mental orphysical infirmity (and, as a rêsu1t, areunable to provide themselves with the
necessaries of life) who are non-earners donot qualify for the non-earner total dis-ability benefit;

if, however, such persons can show that theirpre-existing condition would have been curedbut Êor the i nj ur ies sus ta ined in the
accident, they wiII be deemed to have beenLotaIly disabled as of the date upon which
the pre-existing physical or mental infirnity
would have been cured (but for the accident)l
and will receive the totat disabitity benefitof $150.00 per week as of that date" for aslong as the disability persists Iss.t2(I) and
16(1) l.

benefits are not indexed.

disability benefits may be cut off where M.p.I.C"
requests the accident victim to subject himsetf tomedical, surgical or other treatmento or to enrollin occupa,tional rehabititation or re-training, andthe victim refuses; victim may apply withiï l-2A
days of the cessation of benefits- for an injunc-tion to stop M.P.I.C.'s action (s.19).
disabilit.y must manifest itself within 20 days ofthe date of the accident Is,12(f)].
as non-earners not in receipt of income from
employment, such persons would likely not have toworry about reduction or Iimitation of benefits
due to receipt of Workers' Compensation, U.f.C.benefits, income from employment, or benefits from
other contracts of private insurance.

the disability benefit is also subject to the
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general time limit provisions of giving notice
M"P.I,C" within 30 days of accident (or as soonreasonably. practicable) and providing proof
claim within 90 days Iss.38(r), (Z) anA (5)].

rB7

in accordance
the Average

(p. 84).

of non-wage

to
AS
of

2" The Kopstein Report:

in generalu the Report reconmended benefit payable
to totally disabled non-vrage earners of SO þeicentof weekly minimum v¡age for as long as the claimant
remains disabled (p. B4).

the benefits would be subject to a one-weekwaiting period, buL t.here would be no maximumduration (p" B4).

benefits would be indexed annually
wi th the annual growth rabe ii
Industrial Composite Index of Wages

Report created several categories
earners eligible for this benefit:

homemakers would receive the non-r.¡age earnersbenefit as set ouL above;

children aged 16 to 18 would also receive the
non-v¡age earners benefit, but Lhey would haveto wait for the greater of one week or their
eighteenth birLhday;

post-high school students would also receive
the benefito but they would be subject to awaiting period of either one week or unLiItheir graduation date, whichever is greater
(pp" 83-84 ) "

no commenLs with respect to definition of ,'home-
maker r't nor with respect to any restriction
imposed_ on persons suffering from ã pre-existing
physical or mentat infirmity.

( ii ) Onta r io

The Standard Insurance

disabled "homemaker,' eligible for no-fauIt
of $70"00 per week for twelve weeks (VoI.

t.

total ly
benef i t
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II, p" 760').

benef:it o.nly available if homemaker is unpaiduresides in Lhe household, is noL engageã in
employment for wages or profit and is ,,comþIetely
incapacitated and unable to perform any of-his oiher household duties,' (Vol. f f , p. 760) .

homemaker need not be related Lo ovJner of insured
vehicle (VoI. L t p. 159 ) .

no - weekly disability benefit payable to persons
under the age of eighteen or over the age of 65
who are not actually employed as of the accident
date (VoI. rIo p. 760).

no weekly disability benefit payable to persons
between the ages of IB and 65 who were notactively engaged in an occupation or employmentfor vrages or profit as of the accident date t otf9r any six months out of the L2 months preceding
Lhe accident (Vol" rr, p. 760).

in general, accident victims who are not home-
makers and who are non-earners will not receive
any no-fault disability benefit.

2" The Osborne Report:

Report recommends benefits for some categories of
non-earners:

"home care" benefit of up to 950.00 per week(payable for reasonable expenses wnicn areacLually incurred) to accident victim who,prior to the accident, trras engaged in home
care and as a result of the accident has
suffered substantial inability to perform theessential duties of this work. Benefit issubject to seven day waiting period, and is
designed to look after household expense,i.e" preparation of meals, housekeepingl snosr
shovelling etc. (VoI" I, p. 582).

"child care" benefit of $200.00 per week
payable to person who is responsible for bhe
care of a child and who suffers substantial
inability to perform the essential duties ofthis work as a result of the accident "Additional benefiL of $50.00 per child or
dependant per week should be payable, to a
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maximum of 9350.00 per week. Benefit should
be paid for two weeks wit.hout presentation ofreceipts and thereafter for reasonable andproven expenses to the maximum of 9350.00 per
week (Vol. I, p. 582).

"students" to receive no-fauIt compensation
as follows:

$I,000"00 for each elementary schooLyear lost;
$2,000.00 for each secondary school year
Iost î
$4,000.00 for each college or universityyear lost (to a maximum of three years)l
or proportion thereof for loss of less
than one year;
injured elementary and secondary school
students to be entitled (upon attaining
age 19 ) to 9340 " 00 a week , if stitl
disabled and not attending school;
injured college or univefsity students,if disabled, should receive $340 " 00 a
week (once no longer entitled to loss of
school year benefit) (Vot. I, pp. 579-
s80).

all of the above benefits indexed once a year
annual Consumer price Index, subject to maximumtwice the stipulated benefiL (Voi. T, p" 593).

(iii)

to
of

Quebec

1. The Automobile fnsurance

in_generaI, Quebec Scheme provides for payment ofindemnities to four categories of peisons notactually employed at time of accident:
notional or casual workers (persons who, attime of accident, held no employment but wereable to work t ot held casual or part-time
employment, or worked without pay in-a family
undertaking or were ,'persons aÈ ñome") o
sLudents,

persons under the age of 16, and

persons who at the time of the accident wereunable to work for any reason whatsoever
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(except age) 
"

persons in the first category (those who are
unemployed but $/ere able to woik o et held casualemployment, or worked without pay in a familyundertaking etc. ) are entitteã - to an incom-ereplacement indemniLy ifo due to the accident,they become unable to hold empl_oyment that theycould have held on a regular aìd -rutt-time basiå(s"20).

!h" Regie wilr calcurate a notionar gross incomefor t.he accident victim in this categoiy, based onhis or hgl qualifications, experiencõ aña pnysicaf
and intel]ectual capacities ( s.20 ) .

presumptive gross income will be based on the
employ_ment determined for the accident victim, theperiods during which the victim was without
employment or herd casual or part-time employment
and_ (if applicable) the income from a þreiriousemployment ( s. 20 ) "

presumptive gross income of victim who, at time ofaccident, held casual or part-time employmentwhich cor responds to employment tnai ñegiedetermined for him, is the groJs income earned bythe victim from his emp-royment, computed accordin!to Regulation and rea4ili;ted in accordance witñSchedule to Regulation.¿¿ t

if victim, aL time of accident, holds no employ-ment or holds casual or part-time employment i,rniõndoes not correspond to that which -is'determined
for him by.the Regig, but (in the five years priorto the accident) had at least one emplolment wrricncorresponds Lo the one determined f-or trim by the
l"gig, his gross income is computed accordi'ng toRegulation and both indexed and adjusted inaccordance with Schedules to the negulaÉion (eue.
Reg" c.A-25u r.11, s.8 and Schedules-I and Z):-
if victim, at time of accident, held no employmentand (in the five years prior to the accidèntÍ aia
lot hold -any employment corresponding to the onedetermined for him by the negieo his -gross 

income

227 e negura-tio{r Resp-ectilg rncome, euebec Regurationc"A-25, r 'I (future referen-ces to this Regulation wiII be in the text, and it will bereferred to as ',eue. Reg. c.A-25n r.II").

. ..r.:ii
. ,ì..1r..., ..

r::iitu '' ' -
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is det.ermined according to a Schedule in theRegulations which Iists numerous differentoccupations, and the income is re-adjusted
according to another Schedule to the negulãtions
(Que" Reg. c.A-25u r.1I, s"9 and Schedules 1 and
3).

victims whoo at the time of the accident, held apart-time or casual employment which does not
correspond to the employment determined for themby !!" Regig, and (in the five years prior to the
accident) did not hold an employment corresponding
to the one determined for them by the Regie, wili
have their gross income calculated in aócordance
with the Schedule to the Regulations which lists
numerous different employmenLs, and t.his incomewill be re-adjusted in accordance with another
Schedule to the Regulations (eue. Reg. c.A-25,r.11, s.IO and Schedules 1 and 3)"

"person at home" is defined as a person, with orwithout a spouse, whose chief occupãtion consistedof attending to the usual occupations of a person
who stayed at home, for the benefit of thatperson's household Is.1(ZI) ].
persons eligible for Lhe presumptive or notionalgross income wiIl receive 90 percent of the net
income derived from the gross income estabrishedby the Regier subject to the same minimums and
maximums as a totally disabted earner (s.26).

"person at home" who, as a result of the accident,
becomes unable to engage in one or more of the
ordina_ry occupabions of such a person, rnây claiman inde_mnity f or the reimbursement of expenses
incurred by _reason of his or her disabilityo-up t.oa maximum of ( f or 1988 ) $307.95 per week, - inc-Iud-
ing expenses for home care or supþort (s.23).
toperson at home" may be considered incapable ofattending to one or more of Lhe usual occupations
of qugh a person if his or her physical or mentalactivity (taking into account tnè lictim's age) is
no longer sufficient to enable the victim to-carryout his or her normal household chores, care foihis or her children or for any other member of hisor her household, prepare meals and attend toclothing, provided that the victim was responsible
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for that work before the accident.228

"st.udent" is person who is at least 16 years of
age and in full-time attendance at â secondary or
post-secondary educational insLitution (s"21) 

"

"sLudent,'r is considered Lo attend institution onfull-time basis from the time that he or sheenrolls full-time until the final term is com-pleted, 9r the student quits¿ or. no longer meets
-tf. requirements of the institution for cóntinuing
his or her studies" whichever occurs first (eue"
Reg. c. [A-25 r.7 "Ll , s. 24) 

"

student who was earning income at time of accident(but is unable to continue working because of
accident) is entitled to indemnity based on thegross income earned from thaL emptoyment for aslong as it would have been available; if income
does n9t equal minimum indemnity of çL64"2A per
week (for 19BB), student is entitled to minimum
indemnity Is.21(a)].
students who cannot meet the "employment,r, criteria
stated in above category but, due to accidento are
unable to pursue their studies, are entitled tothe minimum income replacement indemnity
1s"21(b)1"

if student is delayed in his or her entry on the
labour market by reason of the accidento he or sheis entitled to an income replacement indemnity for
Lhe period of delay caused by the injuries; for
students in the post-secondary levelo indemnity is
based on average weekly earnings of industiial
composite in Quebec as estabtished by SLatistics
Canada" and for students at secondary 1eveI oindemnity is 75 percent of gross income -based 

onthe average weekly earnings of the Industrial
Composite in Quebec" For 1988, benefit is
$15,024.88 for post-secondary student, and
$11,929.65 for secondary student Is.21(c) ],
income replacement indemnity payable for delay
caused by accident is reduced by income reptace:

228
Title rI

A Regulation Respecbing Indemnities payable under

c. IA-25,
will be
c. IA-25,

r.7.L)o s.25 (future references to this Regulation
in the texL, and wiII be referred to as "eue. Reg"
r.7.1I").
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menL indemnities already received by the student
( s. 21.1) "

student contemplated by Section 2I, who resumes
studies but is unable (due to the accident) to
hotd employment after finishing or ending his
studies o is entitled to income replacement
indemnity from the end of his studies; indemnity
is based on 100 percent of Industrial Composite in
Quebec if student is at the post-secondary Ievel,
or 75 percenL of the fndustrial Composite if the
student is at the secondary tevel ( s.2I " 3 ) .

accident victims who are under 16 years of age at
t.he time of the accident are entitled to an income
replacemenL indemnity ifo due to the accidento
they become unable to engage in the ordinary
occupations of their age group (s.22)"

victim under 16 may be considered incapable of
performing usual activities where:

if under six months of â9êo is in a comatose
state or cannot sleep or be fed as normal
infant;
if between 6 and 24 months, is incapable of
making movements and gestures usually
considered typical for a child of his or her
age due to his or her condition;

if between age 2 and 6 n is incapable of
walking or performing movements considered to
be most important and typicat for a child of
his or her age or is not able to express
himself/herself as well as a chitd of that
age t

if 6 years of age or over o is not able to
continue or begin atI his or her normal
sLudies ( (Que" Reg. c. IA-25 , r.7 "Ll o s"26) 

"

persons under 16 who meet this eligibility
requirement are entitled to a minimum income
replacement indemnity of (for 1988) $164"24 per
week (s,22).

once victim under 16 becomes of full âg€, if he or
she is unable to work due to the accident, the
income replacement indemnity wilI conLinue; the
victim's gross income will be deemed equivalent to
an annual amount equal to the yearly average
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computed on the basis of the average weektyearnings of the Industrial Composite in Õuebec, uåestablished by Statistics Canada (s.22)"

"victim who at time of accident was unable to work
f 9T .?ny reason whatsoever ( except age ) " isgrigible for the minimum income- repiacementindemnity of (for 19BB) $I64.ZA per lv""i ífo dueLo the accidento he or she is ãuffering from aserious physical or mentat disability 1s.ãa¡"
"victims unable to work for any reason whatsoever(except age)', inclu-de persons whose physicaf ãimental. capacity prior to the accideãt was notsufficient Lo allow them to hold a regurar furl_-time job for which they wour-d have ueãn paid rãtleast) minimum vlage (eue. Reg. c. [A-25 t Í.7.I),s"27) 

"

these persons wirl be considered to be sufferingfrom a "serious. physical or mental disabilityí(and thus be eligible for the indemnity payment)if .bodily harm sustained in the acc'iaènl naÁseriously altered their condition, and resulted ina disability which persists for more than Izconsecutive weeks following the accident (eue.Reg. c. [A-25 o r "7.I1 , s. Zg)-"

proposed Amendments:

P.t11 .92 explici-tty divides persons eligible forthe income replacement indómnity into- severar-caLegories, each with their owñ headings unOspecific provisions.

the categories are as follows:
victim holding full-time employment ( see"Totally Disabled Earners, supra, pp. 9l-_9Zl ¡

victim holding temporary or
employment (cts. 19-23)¡

part-time

victim unemployed but abte to work (cls. 24-27)i

victim 16 years of age or over in fu11-timeattendance at an educational institution(cIs" 28-34);

victim under 16 years of age (cls. 35-40);

::,.,t:Jr.r ..
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victim 64 years of age or over (cls, 4I-A4)t

victim regularly unable to hold any emptoy-
ment (cI. 45).

the above categories wiIl obviously consist of
either earners, non-earners or bottl- earners and
non-earners "

I will deal r¡¡ith alI categories
time earners in this Section"

other than fuIl-

an accident victim whoo at the time of theaccident, holds a regular employment on a tem-porary or part-time basis is entitled to an income
!eplacement indemnity for the first 190 daysfollowing the accident if (by reason of the
accident) he is unable to hold his employment (cI.
20).

indemnity is computed on the basis of the gross
income the victim derives fron his employment ( if
he was a salaried worker) or on the basis of thegross income determined by regulation of the Regie(if the victim was self-employed) for an ernplõy-
ment of the same class t oÍ on the basis of tñegross income the accident victim derives from his
employment (whichever is higher) (cf " ZLI 

"

from the ISIst day after the accidento the Regie
sha1I determine an employment for the victim - in
accordance with clause 46 of the new BilI (cI.
221 .

clause 46 provides that the Regie musL take into
account, in addition to the standards and termsand conditions prescribed by regulationo thetraining, work experience and þny"icaI andintellectual ability of the victim oì tfre date ofthe accident. The employment musL be an employ-
ment which the victim could have held at the- timeof Lhe accident on a regular and futl-time or ¡failing that, part-time basis (cl. 46).

the indemnity is computed on the basis of thegross income that the victim could have derived
from the employment which the Regie determines forhim. This gross income is estabtished by theRegie according to regulation, taking - into
account:

È--
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the fact that the victim could have hetd the
employmenL on a fulI-time or part-time basis;
the work experience of the victim in the fiveyears preceding the accidenL (especially theperiods during which he was fit Lo hold
employment or sras unemployed or hetd only
temporary or part-time employment) ;

the gross income the victim derived from an
employment held before the accident (ct. Z2l"

the above provisions regarding persons who heldtemporary or part-time employmeñt prior to theaccident do rlg!__epplf to ãccident iictims undertlq age oT-TEl or-Tõ* victims 16 years of age orolder who are students (cI. 19).

!he Bill proposes compensation for real_ lost
_income during the first- six months of worll- añã'lost. pgtential income, starting on the seventh
month forrowing the accident for persons who herdpart-time or temporary employmenl prior to theaccident.

victims who (at the time of the accident) are
unemployed but abre to work are entitled to incomereplacement indemnities for the first lg0 days
f ollowing the accident if ( due to the acciden-t ¡they - are unable t.o hold an employment that they
wourd have held during that r8o-day period had thäaccident not occurred, or (due to -tne accident)
.they_. are deprived of unemployment insurancebenefits which they vrere entitted to aL the timeof the accidenÈ (c1. 25) 

"

if an accident victim is entitled, during the tgO
day period, to the income replacement indémnity
( i " e. he or she meets the conditions fiÃtedimmediately above), the victim v¡iIl receive theindemnity for such time as eiLher the employmentwould have been available (and the viãti-m isunable to hold it by reason of the accident) orfor such Lime that the victim is deprived ofbenefits by reason of the accident (cl. iSl"
the_ _incorne replacement indemnity for persons who
would have had a job ( if not foi the accident ) is
computed on the basis of the gross income thevictim would have derived from the employment heor she would have had, if the accideìt had notoccurred" The person who is deprived of un-
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employment insurance benefits (as a result of theaccident) is entitled to an indemnity on the basisof the unemploymenL insurance benefits that would
have been paid to the victim, had the accident not
occurred (cl" 261.

if the accident victim remains disabled after theIS0.day.period referred to above has expiredu the
Regie will determine an employment for tfre victimin accordance r,¡ith the terms of clause 46 ( de-scribed abovey oñ p. fg5).

the victim is entitled to an indemnity if (due to
lhu accident) he is unabte to hold the ernpioyment
determined by the Regie (cI. 27r.

this indemnity is computed on the basis of thegross income that the victim could have derivedf¡om thg employment determined for him or her bythe Regie (cls. 27 and 22r.

the indemnity will not be less than that v¡hich thevictim !,ras receiving at the end of the lgOth dayafter the accident (cl" 27)"

again, these provisions do not apply to victims
under the age of 16 or to victins who-are 16 years
of age or older who are students (c1. 24).

the_ BilI places the emphasis on compensation forreal lost income during the firsL six months of
@ and-Iost potential income,st,arling on the seven eaccident for persons who are unemployed as õe thedate of the accident.

students (16 years of age or over) who held
employment at the time of the accident or (had theaccident not occurred) would have held employmentare entitled to an income replacemenL iñaernnityif, due to the accidenL, they are unable to holã
thaL employment (cl. 31).

the indemnity wiIl be paid for the scheduledduration of the student,s studies, for such timeas the employment would have been available andfor such time as the student is unable to hold it
(due to the accident) (cl. 3I).
the income replacement indemnity payable tostudents who held employment at the timL of theaccident (or would have held employmenL, if not

,,j&-
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for the accident) is computed on the basis of thegross income the student derives or would havederived from the employmentu or (if self-emproyed)the indemnity is computed on the basis be - tr,ógross income determin-ed by reguration of the Regiefor. an employment of the same class s oÍ on thebasis of the gross income Lhe student derives oiwourd have derived from that emproyment (if it ishigher) (c1" 32).

Lhese indemnities are subject to the same maximums
and minimums as those payabre to ordinary earners.
students who ?re 16 years of age or older (as ofthe date of the accident) and ãttending a secon-dary or post-secondary educational insiitutionalon a furr-time basis are entitred to an indemnity
f9r the period of time that (due to the acciaenijthey are unabre to begin or to continue theiicurrent studies (c1. Zgr"

!lt" indemni_ty ceases on the day scheduled ( as ofthe date of the. accident) for the completion ofthe current studies (cl. Zg)"

the indemnity sha1l be in the amount of:
95,500.00 for every school year missed at the
secondary leveI;

$5,500.00 _for every term missed at the post-
secondary leve1, up to gfl,000.00 a year (cl.
30).

"current studies" are defined as studies which arepart -ofsecondary rever which (as of the accident -date)
the victim has admission to begin or continue àúan educational institution Ic1. -2g(l) ].
"attendance on a fulr-time basis" is the time fromthe admission date as a furl-time student untilsuch time as the student compretes the last term,abandons his or her studiesl or no longer meets
!h" requirements set by the institution-which he
i:. ^lttending ( whichever happens first ) [ cI.
28 (211 

"

students who, after the scheduled date forcompletion of their current sLudies are unabre(due to the accident) to begin or conLinue thestudies and arso unabre to hold any employmenL are
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entitled to an income replacement indemnity for
the duration of the incapacity (cI. 33).

lhu indemnity is computed on the basis of a gross
income equal to a yearly average ceurputed on the
basis of the average weekly ear*ings of theIndustrial Composite in Quebec as established by
Statistics Canada for eaeh of the IZ monthèpreceding JuIy lst of the year grrior to the
scheduled date for the compleLion o€ the studies(cl. 33) 

"

students who resume their studies br¡ë (due to the
accident) are unable to hotd any emp}oyment after
completing or ending their currenL studies areentitled to an indemnity from the daËe of the endof the studies and for such time as Èhe incapacity
eontinues thereaf t.er ( eI. 34 ) .

if the studies end before Lhe scheduled date for
their completion, the student is entitled to one
9! the lump sum indemnities listed above; see p.
198 (cI. 34).

if the studies end after the scheduled date for
their completion, the studen! is entitted to an
income replacement indemnity computed on the basisof a gross income whieh is eguat to an annual
average established on the basis of the average
weekly earnings of the Industrial Composite in
Quebecr ês set out above (cI" 34).

benefits payable to students 16 years of age orolder are not radicatly different in the proþosed
BiIl, except for the above-mentioned difference:

Lump sum payments, not mininum income
replacement indemnitieso will be paid to
students who are forced to miss school
due to an automobile accident (cls. Zg
and 30).

compensation for persons under 16 has two aspects:

students under the age of 16 are entitted to
lump-sum indemnities in the amounts of
$3,000.00 for every school year missed at the
elementary level, and $5,500.t0 for every
school year missed at the secondary level(cls. 36 and 37)"

accident victims under the aEe of t6 who
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(whet.her students or not) hold employment or
(had the accident not occurred) would have
held employment, are entitled to an income
replacement, indemnityu if (due to the
accident ) they are unable to hold that
employment. This indemnity is payable until
the end of the schooL year in which the
victim reaches 16 years of ê9e, for such time
as the employment would have been available
and for such time as the vietim ís unable to
hold it by reason of the accident" The
indemnity is computed in the same manner as
the indemnity payable to students over the
age of 16 who hetd employment prior to the
accident (see aboves on pp. I97-I9B) (c1"
38).

if, once the accident victim reaches 16 years of
âgê, he or she is unable to begin or continue his
or her studies and to hold employnent by reason of
the accident, then the victim is entitled to an
income replacement indemnity for the duraLion of
the incapacity (ct" 39).

this indemnity is computed on the same basis as
that payable to a student over t.he age of 16 who
is unable (due Lo the accident) to begin or to
continue his or her studies and is unable to hold
any employment i"e., on basis of gross income
computed using the average weekly earnings of theIndustrial Composite in Quebec (cI. 39).

a student who resumes his studies but (due to the
accident) is unable to hold any employment afterfinishing or ending his studies witt receive
either the lump-sum indemniLy (if studies end
before scheduled date) or indemnity based on
average weekly earnings of fndustrial Composite in
Quebec ( if studies end after scheduled date for
completion) (cl. 40).

if a victim is 64 years of age or over on the date
of the accident, the income replacement indemnity
payable is reduced as follows:

by 25 percent from the second year foltowing
the accident date

by 50 percent from the third year rr ¡' r¡

by 75 percent from the fourth year rr rr rr



20r

the victim ceases to be entitled to the
indemnity four years after the accident date(cl. 4I).

it, appears that the income replacement indemnity
referred to in respect of victims 64 years of ageor over is that payable to an ear y âs the newBilI sLates are 65 years
of age or over (as of the accident date) and donoL hold any employment are not. entitled to an
income replacement indemnity (cl. 42)"

person 65 years of age or over who (due to theaccident) is unable to hold an employment that he
would have held during the first tBO days fo1lov¡-
ing the accident, is entítled to ãn income
replacement indemnity for that I80 day period (cI.
43) "

the indemnity is computed on the basis of thegross income the accident victim would have
derived from the employment that he could have
held (had the accident not happened) (cI" 43).

the victim is entitled to the indemnity for such
time as the employment would have been available
and that (due to the accident) he is unable tohold such employment (cI. 43).

after 180 days following the accident, the ( 65year otd or older) accident victim is entitled to
an income replacemenL indemnity which is computed
on the basis of the gross income that the victim
could have derived from any employment determined
for him by the Regie (see p. 195) (cIs. 43 and
221.

this indemnity shatl not be less than the indem-
nity the victim u¡as receiving at the end of the
180th day following the accident (cls. 43 & 23).

indemnity payable to (65 year old or older) victimis reduced by 25 percent from second year foltow-
ing the accident, by 50 percent from the thirdyear, and so on until no benefit is payable, four
years after the accident (cls. 43 and ZJ-) 

"

the BiIl also provides that when an accident
victim who is receiving an income replacement.
indemn_ity _reaches his 65th birthday, the indemnity
is reduced by 25 percent from that date, by 50percent from the date of his 66th birthday and by
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75 percent from the date of his 67th birthday; age
68, the victim ceases to be entitled to the
indemnity (cl, 44) 

"

indemnities proposed by the Bill for elderly
earners are f ar more l imi t.ed ( in both amount, and
duration) than those currently available (see p"
90, supra).

Bitl 92 is quite clear about the treat.ment of
persons who (for whatever reason) are unable Lo
work before the accident occurred. These persons
wilI not receive the income replacement indemnity
(cl" 45).

this provision would wipe ouL the current minimum
income replacemenL indemnit.y payable to persons
whose physical or mental capacity (prior to the
accident ) was not sufficient to allow them to hold
a regular full-time job for which they would have
been paid ( at least ) a minimum r¡¡age ( see above,pp. 193-194).

physically or mentally handicapped people who were
unable to work prior to the accident, but sus-
tained serious injury and are thus currently
available for a minimum income replacement
indemnity, would be denied that indemnity if theBill passes without change (cl. 45).

(iv) New Zealand

provision is made for compensation to potential
earners such as persons under age 16, secondary
school pupils and persons in training for a career
or occupation who have not as of yet entered the
labour force or r+ho have recently entered the
labour force"

E.R.C. is paid on the basis of a notional weekly
earning of (as of June, J-9B7 ) 9305"00 (s.63) 

"

this compensation is reatly in regard to loss ofpotent.ial earning capacity.

the assessment date wiII generally be urhen the
opportunity to work is denied or restricted bv^fhe
injury; this will not be earlier than age J-6.229

229 Unintentional tnjury, supra, n. La7Ì p. 44.
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for injured

Corporation s,¡i11 pay direct.Iy to an agency thecost of child care o meal e,r,gparaLion, hbusework,gardening and other chores.zru

if t-h" injured person pays someone to replace hisor her lost services, the Corporation willreimburse the injured person aq^SZ.¿S per hour toa maximum of z0 hours per week.zJl

continues (suþjgct
certificate ) " 

¿

payable as long as disability
to the provision of a medical

if accident victim qualifies for this compensa-tionr âny assessment- of permanent }oss of eärningcapacity under Section 60 of the Act wilI, ii.necessary, be made on Lhe basis that-The victim'srerevant earni-ngs were the amount prescribed bySection 63(5) [s.63(2) ] "

eompensation _payable for permanent incapacitycannot be reduced, even whère victim's eãrninicapacity increases Is.60(5) ].
if accident victim, at time of accident, hadstarted an occupation for which they had studied,and had relevant earnings, they witt receiveeither compensation based on the piescribed weekly
amount or compensation based on relevant earningslwhichever is higher Is"63(t) ].
corporation has discretion to deLermine rerevant
earnings above the amount prescribedu buL must notexceed that amount by more than 50 percent
1s.63(s)1"

the benefits are

(v)
ttnon-earnertt
definition of

VicLor ia

is someone who
"earner,tt cited

does not meet
above at p. 97 

"

t.he

230 cramer

23L rbid"
& Armstrongr supra, n. 76, Vol. I, p" 106"

232 rbid.

ì.-J:.
.;iL.
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Lotarly disabled non-earner is erigibre for bothLlu long-term impairment benefit (vrhich consistsof_a lump-sum payment and an annuity benefit) anda l"oss of earnings capacity benef it lss.47, 4b andsI) .

long-term impairment benefit is calcurated in thesame way as that paid to a totalty disabledearner, as follows:

the degree of impairment is to be determined withthe use of the A.M.A. Guj*dqs to the Evaluation ofPermanent Impairment ( 2

i f Commi ss ion has determined the deg ree of
i*puirment for the victimo and the degree ofimpairment is greater than l0t, the Commissionmust assess a 1ong-term impairment benefit inrespect of that victim Ís.47 (1) I.
this benefit is composed of two partst
(a) a Lump-sum payment, based on a percentage ofthe maximum sum payable to a totally- in-capacitated person, which is g47,910"0-0 (asof JuIy I, I9BB). Benefit is calculated

according to the formula:
A-B--t- x 947,9r0.00

A is the degree of impairment of thevictim as a result of thè accident

B is IOt

C is 90t (s.42).

- lump-sum benefit may be paid as periodic
payment if accident victim requests this
ls.47 (4) l.

- the Regulations provide a formula to be usedin calculating the pqqiodic payments based onthe lump-sum benef it¿r".

233 Transpgr!_-Acciden.t ( rmp_airme¡t ) Regqlqtions I9BB,S.R. 255r ,').
234 vi". R"9. , s.7 and Schedule r.

i':li:-È
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(b) an annuity payment is also available to
persons after 18 months following the
accident, and it is based on a formula which
incorporates the individual's degree of
impairment and his or her âg€u as follows:

A-B
C x $111,780.00

(as of JuIy 1,

75-D
x -5¡ = [amount of
I9B8) annuity payablel

A is degree of impairment of accidenL victim.
B is I0B

C is 908

D is:
if person
if person
if person
and under

is 75 or over 75
is 25 or under 25
is over 25 age of person
75 in whole years

Is"ae1r¡1

maximum amounLs of impairment benefits (both lump-
sum and annuity payments) are indexed as of July
Ist of each year, in accordance with the formula:

DxE
F

where D is amount of either the lump-sum or
periodic payment;

E is the aIl-groups Consumer Price Index for
l4elbourne as at June I5th in the preceding
financial year last pubtished by the Australian
Statistician in respect of the December quarter of
that financial year;

F is the all-groups Consumer Price Index for
Melbourne as at June 15 in the year preceding the
preceding financial year published by the Austral-
ian Statistician in respect of the December
quarter preceding that June 15 [ s.6I ( 2 ) ] .

loss of earnings capacity payments begin after the
first eighteen months after the accident (or when
the person stops receiving the loss of earnings
benefit, whichever occurs later), and provided
that the loss of earning capacity is continuing
(s. 51) .

the amount, of the weekly payment for loss of
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earning capacity payable to non-earners is
calculated in the same way as the amount payable
to earners who suffer total or partial l-oss of
earning capacity, with one exception.

the exception is that the amount of the benefit(calculaLed as if the accident victim $¡as an
earner) is reduced as follows:

IAmount of Loss of Earning Capacity
benefit payable to Totally-Disabled
Earner; WiII likely be minimum
of $210lweek l

B
-A x e-D

A is the amount to which the person would
have been so entitled (i.e. that the accident
victim would have been entitled to if he or
she was an earner ) .

B is the number of years before the person
attains reLirement age during which the
person is reasonably Iikely not to be
employed.

C is Lhe retirement age of the person.

D is the age of the person in whole years
Is.51(2)].

the longer a person would reasonably be likely not
to be employed (i.e. the greater the value of B)o
the greater the amount the reduction will be"

using the above formular p€rsonS who are likely to
be non-earners for long periods of time following
the accident will receive a lower loss of earningÀ
capacity benefit.

the non-earner's loss of earnings capacity benefit
does not apply in respect of minors Is.5I(I)]"
the ( Iong-term, ie. post l8 month ) Ioss of
earnings capacity benefit ceases when victim
reaches age 65 or reaches the normal retiring age
of his or her industry or occupation (whichever
occurs later ) . This benefits is also suspended
whenever the earner is imprisoned I s. 53 ( 1 ) ] "

no compensation for loss of earning capacity where
victim receives common law award or settlement for
pecuniary losses result.ing from the injury, and no
impairment benefits (either lump-sum or annuity)
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payable lvhere the victim has received pain andsuffering damages at conmon law Is"Sg(Z)].
no loss of earning capacity benefits and/orimpairment annuity benefits þayable once threeyears following the manifestation of the injuryhas expired (with qualifications for minors) oithe total of the loss of earningso impairment
annuity, and loss of earning capãcity Ëenefits
equals (as of JuIy 1, I9BB) ç76,740.00 [s"S¡(3) ] "

the restrict.ions Iisted irnmediately above do not
?pply to persons who have had his or her degree of
impairment determined at a level of 50 percent or
more Is.sg(4)].
no compensation payabre (unless commission decidesotherwise) to persons who are also eligible for
compensation from various other statutor| schemes(s.37).

the Commission is not liable to pay any compensa-tion where an accidenL occurred invotvinq a motorvehicle (other than a recreational vehícle) andthe victim did not report the accident to thepolice Is.39(1)(a)].
if the Commission determines that the fail_ure toreport the accident should be excused, compensa-tion wiII be payable Is.39(1A) ] "

N.S.W. Law Reform Commission
Keporc

"non-earr¡er" is person who sustains incapacity intransport accident and is noL within the defini-
tion of "earner"" cited above at pp. 104-105 (VoI.
T., p" 213 ) .

in general, compensation to be based on victim's
"notional earning capacity;', notional earning
capacity of non-earner to be set as follows:

victims aged 16-l-7: 30 percent of A.W.E.

victims aged 1B-20: 40 percent of A.W"E.

50 percent of

(vi )

victims aged
A.W. E"

2I and over:
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A.W.E" is average weekly earnings of adult
male fu11-time employees in Australia (Vol.
I, p. 216)"

non-earner shoul-d be eligible to apply for
compensation for loss of earning capacity on the
basis of potential for advancement, subject to
same eligibility requirements and principles as
applicable to earners; see above at pp" t0B-I0g
(Vol" I, p. 2L6)"

same approach to assessing non-earner's post-
accident earning capacity as $¡as used with
earners; see above at p. 109 (VoI. I, p. ZJ7).

non-earners only etigible for loss of earning
capacity benefit if incapacitated for at least I04
weeks following the accident; ie. no loss of
earning capacity benefit untit 104 weeks have
expired (Vo1" I, p" 219).

however, non-earners suffering from incapacity of
less than I04 weeks would be entitled to other
benefits under the Scheme (Vol" I, p. zLg).

compensation benefits will be 80 percent of loss
of earning capacity sustained; therefore a totally
incapacitated non-earner over the age of ZL would
receive B0 percent of 50 percent of the A.W.E., or
40 percent of the A"l{.8. (VoI. I, p. 231) .

benefits are indexed in accordance with changes in
A"W"E" (VoI. Í, p. 236).

totally disabled non-earner may be eligible for
assessment of permanent incapacityo subject to the
same conditions and eligibitity requirements as a
disabted earner; see above, ât p. I11 (Vol. I, pp.
243-244) "

(b) Analysis

Some initial observations may be made with respect to
Manitoba's no-fault personal injury disability benefits.
The Regulations provide for a $I50"00 weekly benefit to be

paid to totally disabled non-earners, including homemakers.

Now, some people may attempt to justify this low benefit by
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arguing t.haL the "no-faurt" benefits are merely intended as

"add-on" benefits ( the real compensation is obtained
through the tort action for personal injury) and that since
non-earners h¡erennt working before the accident r they
shouldn't be paid adequate earnings rerated benefits.

The question of whether any disabiJ.ity benefit shourd
be payabre to non-earners wirl be deart with later in this
analysis" However, two points should be made with respect
to the Part rr weekry disabirity benefits currently payabre
to non-earners:

a totaJ-Iy disabled homemaker wirr arso onry be

erigibre for the minimum total disabirity benefit
of $150.OO/week. Even if it courd be argued that
non-earners do noL preform any services of
economic value (and therefore shourd not receive
earnings related benefits), this argument, has no

force with respect to homemakers. Their services
do have a quantifiable economic value, even if the
homemakers are unpaid. The benefit, currently
payable to such persons is far too low; it does

not recognize the varue of the services rendered
by homemakers. The benefit shourd be increased to
( at least ) cover the expense of replacement
services 

"

the second point concerns the

benefit which may be payable to

weekly disability
persons suffering



2r0

from pre-existing mental or physical infirmity
(and, as a result, are unable to provide themsel-

ves with the necessaries of life). These persons

do not qualify for the non-earner total disability
benefi t unless they can show that thei r pre-
existing condition would have been cured but for
the injuries sustained in the accident. If this
is done, they will be deemed to have been Lotally
disabled as of the date upon which the pre-
existing physical or mental infirmity would have

been cured ( but for the accident ), and will_
receive the total disability benefit of gI50.00

per week as of that date, for as long as the

disability persists" The point is; how can such

persons possibly show that their pre-existing
condition would have been cured but for the
injuries sustained in the accident? It is
unlikely ( if not. impossible) that Lhe future
capability ( including possibility of cure ) of
these persons can be demonstrated in such a way so

as to convince t4"P.I"C. that the tota] disability
(minimum) benefit should be paid. A vast improve-

ment on this situation would be to incorporate a

provision based on the euebec benefit currently
payable to persons "unable to work for any reason

whatsoever (except age).'r These persons wilI be

:iììL-
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paid the minimum income replacement indemnity

currently available under the euebec Scheme

($164"24/week) where, as a result of the accidento

they suffer serious physical or mental disabíJ_ity

( bodi ly harm which ser iously al-t.ers thei r condi-

tion 
"ld 

results in a disability which persists
for more than L2 consecutive weeks following the

accident ) .

The Kopstein Report, toor cân be criticised for
reconmending a non-earner's totar disability benefit which

overlooks persons with pre-existing conditions. These

persons may be subjected to further or increased suffering
and disability as a result of the accidentr !eL no dis-
ability benefit would be payable to them; they $¡ere noL

included in Judge Kopstein's recommendations.

Of the disability benefits available to non-earners

under Ontario's Standard Insurance policy; the less said,

the betLer. These benefits are minimal or do not exist,
They deserve only criticism.

Quebec's Act contains fairly generous provisions with
respect to the compensation payable Lo non-earners, but the

nevr amendments are subject to several criticisms:
if implemented, the amendments would deny the

minimum income replacement indemnity to persons

who hrere unable to work for any reason (except

age) prior to the accident. We have already noted



=w-

=3--

2L2

the criticism of Þranitoba's provision concerning
victims with pre-existing infirmities. The same

remarks apply here; person with handicaps may

suffer further or increased disabirities as a

resurL of an accident. rt would be insensitive
and unjust Lo deny them compensation.

if implemented, the amendments would deny compen-

sation to victims over 65 who rdere unemproyed at
the time of the accident, and had no immediate

prospect of employment (even where such persons

usually worked, but unf ortunately rÀrere Iaid of f
just before the accident ) . In the "Analysis"
section of compensation for totarly disabled
earners' it was recommended that earnings related
compensation continue until a cut-off point of 65

years, unless the victim (usualIy) works (or has

predominantly worked) in an area of employment

where the retirement age is extended past 65 years

of â9€, or the victim can show that he or she

would have worked past that age. In the former

case, compensation should continue to the normal

ret.irement age of persons in that area of employ-

ment" In the latter case, compensation should

continue to age 7S " No compensation should be

paid pasL the age of 75, as by this time the

accident victim wourd be eliqibre for various ord-
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age benefits, and would likely be eligible for a

pension from the Canada pension plan. A similiar
cut-off point should be adopted for persons who

were unemployed as of the date of the accidentu

but would likely have been employed following the

accident (due to their area of work, or conLinuing

financial obligations) .

The central question of this íssue is: should any

earnings-related or income replacement benefit be payabre

to non-earners?

rt has been stated that the priorities of compensation

for victims of disability should be:

reasonable income support for aI1, including non-

earners;

extra expenses of disability, ât least in long-
term cases;

only when the first two priorities have been met,

some compensation for non-economic loss may be

considered.235

suppose that $¡e separate the criteria for entitrement
to compensat.ion from the criteria under which the financial
support for that compensation is raised. rt has been the

conmon law approach to link the two criteria by requiring a

particular justification ( tþe proof of "fault" ) for
ordering one person to make a payment to another person in

235 Harris, supra, n. 167o pp. 337-38.
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respect of the particular consequences suffered by the
second person, as the result of a specific event" There is
therefore a tink required between t.he victimns need for
support and the contributor's responsibirity to pay. This
is the reasoning of the common law; but it is nol the
reasoning which underlies the philosophy of compensation.

rf compensation is concerned with providing a reasonable

living standard for those who are seriously and permanently

disabled as a result of accident or irlnesso then there can

be no justification for a branket excrusion of persons from

compensation simply because they do not happen to be

earners" Put another wâ!r if the support of persons who

are permanently and seriousry disabled is a community

concern' then it must arso be a community responsibirity.
This was the reasoning of the first vùoodhouse Report .236

rt is equally applicabre to the compensation of automobile

accident victims in Þtaniboba.

This thesis has already recommended the adoption of the
Ì{.s.w. Report's def inition of "earner', as an appropriate
and sensitive provision for the determination of who should
be entitled to benefits payabre to earners. Therefore" it
is appropriate that the tìt.s.[{" Report's definition of "non-
earner" be adopted as werl (ie. a person who has suffered
an incapacity as the result of the accidento and who does

not meet the reconmended definition of "earner" on pp. 104-

236 Palmer, supra, n. 163, p. 56.
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One smal_l suggestion may be made here, if the accident
victim, as of the date of the accidentu had permanently
ceased to be either an empJ-oyee or a serf-employed person
or bothu he or she should not be regarded as an,,earner,,
and would therefore qualify for any income repracemenL

indemnity payable to non-earners"

The Kopstein Report has recognized the value of
services provided by non-earners (and their need for
support in the event of accidents) by reconmending that a

disability benefit, based on Lhe weekly minimum wage, be

payable to these victims (the infruence of the euebec
scheme is obvious, because, as noted earrieru the proposed

amendments to the euebec Act wourd introduce a new minimum

benefit, based on the minimum wage). However, three
criticisms may be made in respect of these reconmendations¡

the use of the min imum wage as a " f loor', or
notional benefit is unfair to non-earners, because

the minimum vrage is not representative of sar_aries

normarry paid in the communiLy. A benefit based

on the weekry average wages of futr.-time adult
mare earners in the province wourd be preferabre;
the requiremenL that students must wait until
their graduation date or for one çveek (whichever

is ronger) before receiving benefits is clearry
inequitabte. suppose the student is on a ferrow-
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ship (which s/he roses if no ronger at school)o is
supporting a famiry and requires a regular source

of income imrnediately following the accident 
"

FurLhermore, does "graduaLion date" mean that the
studenÈ is actually required to graduate before
benefits are payable (s/he may never graduaLe if
totally disabted);

the waiting period for children is arso unfair.
I'tany young people have already started rvork before
their rSth birthday. suppose a L7 year ord youth

does not meet the expanded definition of "earner',
as recommended above, ât pp. I04-I05r let has

financiar obrigations to meet (or even persons

depending on him/her for financial support).
shourd such a person be required to wait a year

before regurar weekly benefits are payabre? what

if the money is needed now?

The first woodhouse Report recommended compensation for
loss of earning capaciLy be paid to apprenticesu trainees,
students and others whose earnings, but for t.he accidento
wourd probably increase. These persons would be ent.itled
to review of compensation on one or more occasions forrow-
ing the original assessment.23T

The Australian woodhouse Report created three groups:
persons incapacitated before attaining t,he age of

237 rbid., p. 23g.
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persons over 15 but younger than 26 who had

embarked on a course of training for a t,radeo

profession, or career which was ineomplete at the

time the incapacity commenced;

persons over 15 but younger than 26 who had begun

to earn a living but whose potent.ial had not been

reached in the employment.23S

Persons in the first group vrere to be paid a benefit
based on the notionaL minimum of earniDgs, to avoid

speculation. For persons in the other two groups, a

determination would be made at ages 2I and 26 to decide

what that person might have been earning had he not been

incapacitated. The Bill based on this Report extended the

cut-off point from age 26 to 31" Only persons between the

ages of 15 and 3I could have their earnings base raised to
take into account l-oss of potential (persons under that age

r^re re non-ear ne rs and ent i t led Lo the minimum not ional
earnings benefit upon reaching the qualifying age of 15) "

There v¡ould be an administrative determination of what the

victim would have been earning (but for the injury) at

three agest 2J-, 26 and 31. The benefit was not payable

238 Austraria 
" National Committee of Inquiry on

Compensation and Rehabititation in Australia. Report of
the National Committee of fnquirV on Co*pun=

ent
97 4l r pârâ. 369 ( hereinafter

referred to as "Woodhouse ff").
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until fu11-time education would (but for the incapacity)
normaì-ly have been compIeted.239

Tlse Australian woodhouse Report also recomrnended that
non-earners receive an impairment benefit assessed on the

basis of 60 percent of the average weekry earnings per mal-e

unit {for a t.otaJ.1y disabl-ed non-earner¡ "240
rt is important to rearize that there are two issues

here; compensation for loss of earning capacity (even

though the victim has never been an earner) and compensa-

tion for permanent impairment" some commentators have

expressed t.he view thaLr âs it is unfair to divide non-

earners into two classes, those who had potentiar and those

who did not¡ it wourd be better to do avray with the
categary of ross of potentiar earning capacity benefit and

pay a benefit based on a floor level of notional earnings
for aÏ.I accident victi*".24I

Tbe N.s.t{. Report noted the difficulty of attempting to
assess ross of earning capacity for accident victims who do

not have any recent past or imminent future income to use

as a measure. The Report concluded that as arl non-

earners', in the long run, have the poLentiar to enter or
re-enter the paid work force, âny at.tempt to distinguish
among the various categories (by regarding some as more

239 Parmer

240 rbid.,
241 rbid.,

, supra, n. I63, pp. 239-240.

p" 230.

p" 240.
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o'deserving" ) r,rould produce arbitrary and un justif iable
results.242 rt lvas for this reason that t.he N. s.Ft. Report

recommended a notionat earning capacity for non-earnerss

notional earning capacity of vict.im to be set as

follows:

vict.ims age I6-L7: 30 percent of A.W.E.

victims age 18-20: 40 percent of A.W.E.

victims age 2L and over: 50 percent of
A.W. E "

The notionar earning capacity for a person who has

attained the age of 2r shourd be 50 percent of the

average weekly earnings of adult male fulr-time
employees in Australia.
Note that this ,'f loor-Ievel', support, based on the

"notional earning capacityr,, is only available to
earners who have sustained 'rrong-term incapacityu,,
that iso incapacity which continues for a period
or period totalling 104 weeks.

However" the N.S.W. reconmendations that this minimum

benefib be (at best) onty 508 of the A.w.E. of an adurt
male earner, and that the minimum benefit only be employed

in respect of long-term incapacity (ie. incapacity of over
two years) should not be followed.

The recommendations are subject to the criticisms Lhat

the "50E of A.w.E." amount may be even less than a benefit

242 N.s.vl. Report, supra, n. 110, Vol, L, pp" 2I3-2L5.
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based on Lhe minimum vrageo and that a minimum benefit
shourd be available to all totarly disabled earners, not
merery those suffering from long-Lerm incapacity. The

benefit should be tied to average weekly earnings of adult
mare earners in t.his provinceo but it shoul_d be set at a

percentage of the A"w.E. which wilr adequatery provide for
the victim and his/her family (the percentage shourd be

determined by reference to statist.ics canada figures on the
net income needed to adequately support households in this
Province). The benefit should be avairabre to all_ totalry
disabled non-earners (ie. should be payabre to victims
immediatery after the accident, not just to those who are
incapacitated 104 weeks later ) .

we have also seen t.hat the euebec scheme divides non-

earners into categories, the approach which was rejected by

the New south v{ales Law Reform commission. The euebec

scheme also makes use of detail-ed schedules in the Regula-

tions to determine what the income rever wourd be for non-

earners for whom the Regie had determined an employment

(this involves some forecasting on the part of the Regie) "

rs this approach preferable t.o the New south wales approach

of a single standard for alI non-earners?

on balance' it is submitted that the best approach

would be to combine features of both the New south wares

Report and the Quebec Scheme. That is, al1 non-earners

wourd be entitled to a floor revel notional loss of earning



'l.. =

capacity benefit"
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If the accident victim, as of the date

of the accident, vras clearry about to embark on a defined
profession or occupationo resort could be had to detaired
schedules to determine what income that victim wourd be

likely t,o earn. The victim would then be awarded a loss of
earning capacity benefit based on either the floor level
notionar earning benefit, or on the income which he or she

woul-d likely earn from the emproyment determined by the

scheme's administrators. Therefore, the euebec use of
categories and the tdew south wares approach of a froor
level earning capacity benefit wourd both be incorporated
into a compensation Scheme.

The approach to compensation for permanent incapacity
has already been discussed in the "Anarysis,,section for
"TotaIIy Disabled Earners, r, supra, pp. 145-146 

"

approach recommended was:

The

earnings related compensaLion should continue for as

long as the victim remains incapacitaLed. If the

victim remains totatly incapacitated or disabledo t,hen

E.R.c. wourd simpry continue. The use of a permanent

pension for permanent incapacity is realIy more

relevant to the topic of compensation for permanent

partiar incapacity (where the victim has some residual
earning capacity following the accident). This issue

wiIl be dealt with (in detail ) in the "Ana1ysis,,

section under the next heading, ,'partiaL Disability.,,
t:

r.l

a-ì::

:i::ì
a.l

ri:¡-:¡*' '
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if it is determined that the victim has suffered a

long-term incapacit.y, (ie. the accident victim is and

remains tot.arry incapacitat.ed f ollowing an accident ) o

and it is felt Lhat a permanent pension woul-d be in the

victim's best interest,s, then the scheme's ad-
ministrators should (either wiLh the consent or at the

request of the victim), determine, as soon as prac-
ticable, a permanent pension for that totally in-
eapacitated accident victim. This is the approach

recommended by the N. s "w. Report. rt is appropriat.e

for a compensation Scheme in Manitoba.

The recommendations for compensation of totally
disabled non-earners can be sunmarized as follows:

(f) A compensation benefit for Loss of earning
capacity should be paid to all non-earners,
regardless of categoryr on the basis of a floor
level notional earning capacity determined in the

same vray as the N.S.Ví, ReporL's approach to this
issue ( i "e. notional earning capacity of non-

earner expressed as percentage of average weekly

earnings of fu11-time adult male earner in
jurisdiction, and percentage is dependent on age

of victim). However, the two year waiting period
dictated by the N.S.W. Report is unnecessarily

long, and should be shortened to the same waiting
period applicable in respect of totally disabled
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earners (this wait.ing period is to be determined

according to the time deemed necessary for the

Scheme to dovetail with other compensation schemes

in Manitoba).

If non-earner accident victim was embarking or

about to embark on a clearly defined career or
occupationo resort may be had to detailed Schedule

Iisting numerous occupations and incomes in
respecL of t.hose occupations; if the benefit. thus

derived would be higher than the floor Ievel
notional earning capacity benefit, the accident

victim would be able to elect the higher benefit.
If the disability becomes permanent, E.R.C" would

simply continue. However, if it is felt that a

permanent pension would be in the victim's best

interests, then the Scheme,s administ.rators should
(either with the consent or at the request of the

victim), determine" as soon as practicable, a

permanent pension for that totally incapacitated
accident victim.
Recommendations regarding other issues ( i. e.

indexation of benefitso duration of benefits,
commutation, cessation of benefits) with respect

to totally disabled earners (see pp. J-3A-l-52,

supra) would be applicable to totally disabled
non-earners, subject to necessary nodification.
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(2) Partial Disability
(a) Comparison

(i) þlani toba

I. Part II Benefits:

in general, there is no minimum partial disabilíty
benefit payable to non-wage earners"

the exception to this general rule is a homemaker
(see definition of "homemakêr," supra, p. lB5) who
sustains bodily injuries and is renõêred incapable
of performing one or more essential daily house-
hold duties; victim is eligible for partial
{i"uÞllity payment of $60.00 per week¡ âs long asdisability persistso Lo maximum duration of 104
weeks Is"14(2)1"

persons who sustain injuries resulting in partial
disabil_ity prior to their eighteenth birthday
will, if the disability persists after they attaiñ
the age of m_ajority, be deemed to be partially
disabled as of that date Is"16(I) (a) ] "

merely being deemed ',partially disabled,, is
apparently not of itself sufficient to qualify for
the $60"00 per week benefit; it would seem thataccident victirn must still meet ',employmentrequiremeDtr" actively employed at timê ofaccident or for six out of the twelve monLhs
preceding the accident (s.I3).
persons suffering from pre-existing physical or
mental infirmiLy wiII, subsequent to the date upon
which they would have been cured of that physiðal
or mental infirmity (but for the occurrencé of the
accident ) , be deemed to be o'partially disabled,,
ls"16(I) (b) I "

it. would appear that these persons too musL show
employment at the time of the accident or for sixfu11 months of the year preceding the accident(s"13).

the disabiJ-ity benefit is also subject to thegeneral time Iimit provisions of giving notice to
M.P"I.C. within 30 days of accident (or as soon asreasonably practicable) and providing proof of
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claim within 90 days Iss.38(1), (Z) and (3)]"
benefits are not indexed.

it would appear that the partial disability
benefit may be reduced by receipt of payments fromprivate insurance plans Is"¿t(I) ].

2. The Kopstein Report

non-r^lage earners divided up into categories;
homemakers, children aged 16 to IB and post-nign
school students (pp. 85-86).

benefit is calculated in the same way for aIIpartialJ-y disabled non-earners; these persons willreceive a percentage of the total disability
benefit based on the degree of partial disabititt
suffered as a result of the accident (pp. 85-86).-

there is a one week waiting period, and the
benefits will continue as long as the accident
victim remains partially disabted; there is no
maximum duration (pp. 85-86).

total disability benefit for non-earners is 90percent of the weekly minimum wage; thereforepartialty disabled non-earners wilt receive apercentage of this, according to the degree ofpartial disability
benefits are indexed in accordance with the annualgrowth rate in the Average Industrial Composíte
Index of !{ages (pp. 85-86).

(ii) Ontar io

I. The Standard fnsurance

no provision for partial disability benefit for
non-earners.

homemaker is eligible for benefit of $70.00 a week
for twelve weeks if "completely incapacitated and
unable to perform any of his or her household
duties" (VoI. II, p. 760).

,,:,,]i:sÈ;::''-
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2. The Osborne Report:

no specif ic recoÍì.mendation with regard to partial
disabitity benefit for non-earners"

recommended benefits for students and homemakers
(including child care expenses) where such persons
suffer substanLial inability to perform the
essential duties of his or her occupation or
employment ( this would include attending school ulooking after a household, etc. ); see I'Totally
Disabled Non-Earners," supra, pp, 188-lB9 (VoI" T-spp. 579-5821.

(iii ) Quebec

1. The Automobile Insurance

Quebec does not provide exact equivalent of
l4anitoba's partial disability benefit"

victim is entitled to income replacement indemnity
for initial period of up to five years (or 1ongei
if disabifity persists at termination of five yèar
period) where, due to the accident, he or she
becomes unable to hold employment that he or she
could have held on a regular and full-time basis
(s.20)"

if victim reLurns to or obtains work, indemnity
ceases; however, if income from post-accident
employment is Iess than that used in computing
victim's income replacement indemnity, he or she
is entitled to the indemnity reduced by an amount
equivalent to 50 percent of the net ineome earned
from such other employment not exceeding S5,000.00
ot c if such income exceeds $5,000. 00, fifty
percent of the first 95,000.00 and 75 percent of
the remainder " Only the part of the gross income
over $1,000"00 is Laken into consideration Þdote:
see example of this calculation on p. I5Z (s"31).

if disability persists for five years, and victim
obtains employment which pays a gross income less
than that used in computing his income replacement
indemnity, such victim is entitled, from sixth
year following the accident, to income replacement
indemnity equivalent to the difference between his
net income used in computing the income replace-
ment indemnity at the time of the accident and the
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from suchnet income he earns or
employment (s.32) 

"

for specific provisions regarding students upersons at homer pêrsons under L6o and other non-
earners, see "TotaIIy Disabled Non-Earners o "supra, pp. 189-194.

2" Proposed Amendments:

sge sunmary of these amendments under "TotaJ_1y
Disabled Non-Earners,lt supra, pp, Lg4-202"

no specific provision for partially disabled non-
earners in the new BiIl.
it would appear that non-earners wishing to claim
the income replacement indemnity must fit into one
of- the categories discussed supra, at pp. 194-
202.

(iv) New Zeal-and

compensation for partialty disabled non-earners
who are prevent.ed (in whole or in part ) f rom
entering the work force due to the injury, is
determined on the same basis as set out under
"Totally Disabled Non-Earn€rs¡rr ie. :

provision is made for compensation to
potential earners such as persons under age
L6, secondary school pupils and persons in
Lraining for a career or occupation who have
not as of yet entered the labour force or who
have recently entered the labour force.

E.R"C. is paid on basis of notional weekly
earnings; compensation is really in regard to 1oss
of potential earning capacity (s"63).

where partial disability is permanent, the
notional benefit wiIl be reduced accordingly, for
example:

victim's earnings assessed on
notional earnings basis

assessed loss of capacity to earn
is 30 percent

$200.00



30 percent of $200.00 is
80 percent of $60.00 i"e,
permanent. pension

taxation on pension of $48.00 is
This leaves final pension of

Loss of earning capacity benefit
and partially disabled non-earner
Order in Council in accordance
average weekly wage Is"63(5) ].
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960.00

$48 " 00

$16.00

$32.00
lss.60 and 63(2)l

for both totally
is increased by

with changes in

(v) Victor ia

benefits payable to partially disabled non-earnersare similar to those payable to totally disablednon-earners, except that the amounts will be
reduced.

partially disabled non-earner will clearly notreceive the loss of earnings benefit wniõh ispayable_only to earners during the first eighteen
months following the accident.

these victims wil-l, however, be eligible for boththe .long-term impairment benefits (lump-sum andannuity payment) and the loss of earning capacitybenefit.

long-term impairment benefit is calculated in the
same v¡ay as Lhat paid to a totally disabled
earner, as follows:

the degree of impairment is to be determined withthe use of the A.M"A. Guld.qs to the Evaluation of
Permanent Impairment (2

if Commission has determined the degree of
i*p"irment for the victim, and the de!ree ofimpairment is greater than I0E, the Comm:.ssionmust assess a long-term impairment benefit inrespect of that victim Is.47(1) 1 "

this benefit is composed of two parts:

243 Transpgr!_ Accident (ImpFirme¡t) Regulations IgBBoS.R" 2SSr ,').
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(a) a Lump-sum Payment, based on a percentage of
the maximum sum payable to a totally in-
capacitated person, çvhich is çA7,9l-0.00 (as
of JuIy L, 19BB). Benefit is calculated
according to the formula s

A-B--T- x g47,9I0.00

A is the degree of impairment of the
victim as a result of the accident

B is r08

c is 908 (s.47).

Iump-sum benefit may be paid as periodic
payment if accident victim requests this
[s.at(4)].
the Regulations provide a formula to be used
in calculating the pe¡igdic payments based on
the lump-sum benef iE "¿'t

(b) an annuity payment is also available to
persons after 18 months following the
accident, and it is based on a formula which
incorporates the individual's degree of
impairment and his or her â9ê, as follows:

75-DA-B---õ- x $1f1,780 " 00 x 50
(as of July Io f9B8)

A is degree of impairment.

B is 10t

= lamount of
annuity payablel

of accident victim,

C is 909

D is:
if person is 75 or over 75
if person is 25 or under 25
if person is over 25 age of person
and under 75 in whole years

Is.48(1)]
annuity benefit is deducLed from amount of loss of
earning capacity benefit Iss"51(2) and 50(2)]"

244 vi.. n"g. , s.7 and Schedule r.
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maximum amount -of rump-sum benefitu maximum amountused in catcularilg-_ periodic p;yñ;;;" and rheamount of the -períodic payment itself are allindexed as of -. July 1s-t i of uuãn--y"ur, inaccordance with Lhe fórmula:
DX E

F

D is maximum amount used in calculating lump_sum benefit or annuity payment;

E is the a1l-groups Consumer price index forMelbourne as at June t5th in th; precedingfinancial. yq.1 last publisrreã--uv l-ne eustral-ian statistician in respect of the Decemberquarter of that financial year

F is the all-groups Consumer price Index forMelbourne as at .lune 15 in ttre yeãi precedingthe preceding financiat year puÉiiãr,ê,d by rtËAustralian statistician- in'ru"pã"t of theDecember, quarter preceding th:t June I5ls"er(2)1.
partially disabled non-earner also eJ.igibre forloss of earning capacity benefiJ-tãrtä-'ra monthsfollowing the accidentj which iÀ--caùurated insame way as benefit payable to partiarþ disabledearner, 

"*c"o reduc_lion, as -Fõliõws 
:

t"r-."a * t"* of Earning Capacity
Pgn".f iL _payable to partiaÍry
disabled earner; wi-tl f ikelí beminimum of, as of July I, fógg,
$210.00 per week, Ieså amount ofimpairment annuity benefit l
minus

B
Cl-D-= [amount of loss of earning capacity

benef it payabt_e l

A is amounL to _which the person would havebeen so entitled (i.e. beiefit which wouldhave been payable to partiarfy ãi=uUf"aearner ) .

B is number of years before person attains

.::i
:tt:::...1

--...L-- .-
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retirement age during which person isreasonably likely not to be employód.

C is retirement age of person.

D is age of person in whole years Is.5I(2) ] "

the. longer a person would reasonably be 1ikely not
tg be employed. (i.e. the greater the val_ue oË B),tlu greater the amount tfre reduction will_ bá;therefore, the smarler the amount of the benefitwill be.

the partially disabled non-earner's loss ofearnings _capacity benefit does not apply inrespect of minors; minors who suffer a aeõrée ofimpairment that is more than ten pãrcent wirlreceive a weekly payment after the fiist rB monthsfollowing the accident calculated by multiplying
!lg^ .p.-.-"-"n_ta9.e of impai rment by t aÄ of .luf y I;1988) $66.00 [ss.51(1) and s4(r)-and (2)].
commission not liable to make payments to partiar-ly disabled earner if differénce between pre_accident ear.ning capacity and post-accidentearning.capacity is less thãn ten iercent of thepre-accident earning capacity; if ine Commissionis not liable to pay pariiall-y disabled è.rr,., anyloss of earnings capãcity benefit in this situaltion, it is arguable as to whether a partiallydisabled non-earner who fa1ls in this categorywould be abte to receive a benefit (s "SZ).
same- provisions regarding cessation of loss of
:?tni19: capacity benefitJ which apply to rotatly-disabred non-earner wirr arso appry -to partiariydisabled non-earner (see above, ãÈ pp. 206-20?).

N"S"W" Law Reform Commission
Report

same provisions regarding the compensation forLoss of earning capaciùy payable- to totallydisabled non-earners al-sb ãpþfV to partiatl!rdisabled non-earners (see p. ZOli.'
Report does not differentiate between partially
and totally disabled non-earners.

that is, a non-earner who has sustained a long-term loss of earning capacity should receiie

(vi)
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compensation deterrnined by reference to victim'so'not ional earning capaci t.y', ( see above, ât p"
207) 

"

as partially disabled non-earners would receivereduced compensat ion, compensation would bepayable as percentage of compensation which wouldbe payable to totally disabled non-earner, i.e.percenLage of B0 percent of the non-earner'snotional earning c_apacity of 50 percent of average
weekly earnings (for non-earners over the age õe21)" Therefore, a partially disabled non-earner
who had suffered an assessed loss of 50 percent ofhis earning capacity would receive á 1oss ofearning capacity benefit of 50 percent x g0
percent x (50 percent of A.W.E") (Vol. I, p. 216).

partially disabled non-earners who obtain employ-
ment following the accident would receive compen-sation for a proportion of the loss of 

"rri-,ingcapacity sustained which would be higher than BOpercent of the loss of earning capacity (Vol. I,p" 232) 
"

as with totally disabled non-earnrrsr pârtially
disabled non-earners woufd not receive thè loss ofearning capacit.y benefit unless disabled for aperiod of not less than 104 weeks (VoI. I, p"
2r9) 

"

partially disabled non-earners who have sustainedlong-term incapacity would be eligible to apply
f 9t compensation f or Ìoss of earning capaciti - 

o-nthe basis of potential for advancement, suniecl tothe same requirements and conditions as set out
above, f.or a totally disabled earneri see p. I0g"
supra (Vol. f , p. 2L6) 

"

post-accident earning capacity of non-earner willgenerally be niI; however Corporation may assesspost-accident earning capacity for non-earner
using other factors, i.e. capability of victim toundertake employment which is reasonably avail-
ab1e, and to compete in the labour market at nosignificant disadvantage (Vot. I, pp. 2l-7-2Ig)"

apart from waiting period of 104 weeks, similarconditions regarding indexation of benefits,
commencement and termination of benefits, andassessment of permanent incapacity apply toparti?ffy. disabled non-earners aè woutd ãppiy tototally disabled earnersr see pp. l0g-I12, supra"



233

(b) Anatysis

There are two separate questions to be considered here"

First, what compensation, if âDlr should be paid to non-

earners in respect of Loss of earning capacity? secondo

what compensation (if any) shourd be paid to non-earners in
respect of permanenL partial incapacity?

We have atready seen that the N.S.ç{. Report, the
victorian scheme and the proposed amendments (i.e. Birl gz)

to the Quebec Act recommend a waiting period in respect of
which no compensation wirl be payabte to non-earners in
respect of loss of earning capacity" rn New south wales.
the waiting period would be two years; in victoria, the
waiting period is 1B months; in euebec the proposed

amendments would alLow compensation based on rear l-ost
income during the first six months forrowing the accident
( thereafter, compensation wiLl be paid in respect of lost
potential income).

The use of a waiting period cannot be justified in
respect of payment for ross of earning capacity to non-

earners. rf these persons are eligible for this benefit,
they shourd be erigibre for it at the same time and on

terms similar to those utilized in respect of earners
(either totally or partiarJ-y disabred) " That. is, for non-

earners who have suffered a temporary partial incapacity or
partial loss of earning capacity, compensation wiII be

,tl

r:ì

r!
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payable immediately following the accident.

comments and recommendations made with respect to both
totally disabled non-earners and partiarly disabled earners
also appry here. That is, compensation wourd be payabre as

follows:

(1) A compensation benefit for Ioss of earning
capacity should be paid to atl partiatry disabled
non-earners, regardless of category¡ on the basis

of a floor 1evel notional earning capacity
determined in the same vray as the N.S.W. Report,rs

approach to this issuei the benefit would be

calculated using the notional earning capacity of
non-earner. This notionar earning capacity would

be expressed as percentage of compensation which

would be payable to totally disabled non-earner,

i.e. percentage of 80 percent of the non-earner,s
notional earning capacity of (base amount of
benefit; will be a percenLage of average weekly

earnings for adult male full-time earners ) .
Therefore, a partially disabled non-earner who had

suffered an assessed loss of 50 percent of his
earning capacity would receive a 1oss of earning

capacity benefit of 50 percent x B0 percent x

(base amount of benefit). However, the two year

waiting period dictated by the N"S.W. Report is
unnecesarily Iong, and should be shortened to the
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same waiting period applicabl_e in respect of
totally disabled earners (this waiting period is
to be determined according to the time deemed

necessary for Lhe Scheme to dovetail with other
compensation schemes in Manitoba),

If. partially disabled non-earner accident victim
was embarking or about to embark on a clearly
defined career or occupation, resort may be had to
detailed Schedule listing numerous occupations and

incomes in respect of those occupations . if the

benefit thus derived would be higher than the

percentage of the floor 1eve1 notional earning.

capacity benefit, the accident victim would be

able to elect the higher benefit.
where t.he victim suffers permanent partial
incapacity, the recommendation of New Zealand's

Law Commission should be fotlowed.245 The Report

recommends that this permanent partial 1oss of
physical capacity be evaluated by reference to the

A"$,1.4" Guides to the Evaluation of permanent

ImpairmenL. The percentage of permanenL dis-
ability obtained by the use of the Guides would

(subject to a minimum eligibility requirement of
5E disability) be applied against the base figure
set at 80 percent of the average weekly wage in

245 Law Commission Report, supra, n. 220.
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the jurisdiction" The amounL thus obtained would

be payable as a periodic benefit in respect of
permanent partial incapacityo and the benefit
would be payable to bot.h earners and non-earners

atike. 246

The Report also recommended two exceptions t.o the

general rule that. compensation for permanent

partial incapacity be cal-culated using a base

figure of B0t of the average weekly earnings in
the jurisdiction:

(a) where the use of the average weekly earnings

of persons in the jurisdiction as the basis

for determining compensation produced an

amount which was less than the actual loss of

earning capacity due to the permanent partial
incapacity (eg. a low percentage of impair-
ment has had a disproportionately negative

effect on the victi*'" ability to either
continue in his/her o1d job or to find nehT

work), the victim could receive compensation

calculated as follows:

the amount that would be payable to the

victim in respect of total incapacity
(at the time the Corporation determines

that the partiaJ. incapacity is per-

246 rbia., pp. 58 and 97, and cls. 25 and 47.



(b) the second exception to the general rule that
compensation for permanent partial incapacity
is to be calculated using a base figure of
80? of the average weekly \,¡age is the

excepLion which provides for the assessment

of an increased degree of impairment, where

the victim has suffered severe facial or

bodily disfigurement as a result of personal

injury t ot has suffered severe nervous shock

or Iasting emotional harm or psychiatric
illness caused by homicide or intentional
injury. fn these situationso the medical

practitioner shaII take into consideration

the extent to which the disfigurement o shock

or emotional harm has permanently affected

manent ) less 85 percent of

amount ( if any) that the

have been able to earn

accident, if he or she were

sui table work .247

Lhe victim's ability to lead

1ife.248
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the highest

victim would

after the

to engage in

a normal

247 tbid._, pp. g7-g} and
Bill 1pp.-119 and-t30¡ 

"

cIs. 25(2) and 4B of Draft

248 rbid, p. 98 and cl. 27 of the Draft BiIl (p. 120).
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Compensation for Permanent Incapacity and Non-

Economic Loss

( I) Comparison

(a) Manitoba

(i) Part II Benefits:

"impairment" is defined as "a permanent loss of abodily function whether total or part.ial" (s.4).
the impairment benefits are payable for a loss of
a limb or the impairment of a bodily function, and
are intended to compensate a victim for non-
economic losses such as Bîdn and suffering andloss of enjoyment of Iif.e"z'
each impairment which qualifies for this benefit
is listed on Schedule A to &tanitoba Regulation
290/BBR Is.20(I)1.
in order to assess the amount of impairment
benefit payable, each loss of limb or impairment
of a bodily function listed in Schedul-e A is
deemed to be a percentage of totally bodily
impairmentr âs listed in column 2, of Scnedute Ã
1s"20(2)1.

the accident victim then receives that percentage
of $20,000 which is equal to the percentage óf
impairment that he has sufferedo according to
Schedule A Is.ZO(3)].
for example, the loss of an entire hand is con-
sidered to be a 40 percent degree of impairment
(according to Schedule A) and is therefore worth
40 percent of the maximum impairment benefit of
$20,000, i"e. $8,000 [ss.20(3) and 22]"

t!. impairment must have resulted within 90 days
of the accident ( s.21 ) .

this 90-day period can be extended for up to oneyear from the date of the accident if at the
beginning of each 30-day period after the first 90
days have expired (or at less frequent intervals

249 xopstein neport, supra n.
Paper No. 2, p" 4L"

I, VoI. 2, Position
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as specified by M.P.I.C.) a doctor's certificate
is furnished which indicates that. the victim is
being treated for an injury which may eventually
result in any of the impairments listed in column
I of Schedule A (s.2f).
if the injury sustained in a motor vehicle
accident renders the victim permanently incapable
of engaging in any occupation for which there is aprofit, he or she is entitled to the maximum
$20,000 benefit regardless of the percentages of
impairment otherwise specified (s"23).

this benefit is subject to the requirement, âs
above, that the totat incapacity must result from
injuries sustained in the accident within 90 days
from the date of the accident¡ or within one year
of the accident where the attending physiõian
states that the victim is being treated for an
injury which may eventually result in total
incapacity (s"23).

the payment of any impairment benefit under
Section 20 of Manitoba Regulation 29O/BBR is
subject to the requirement that the victim must
live for at least 90 days after the accident
(s.24).

if the victim dies within this time¡ r.ro impairment
benefit is payable ( s. 24 ) "

the impairment benefit is also subject to thegeneral time Iimit provisions of giving not.ice to
Þ1.P"I.C. within 30 days of accident (or as soon as
reasonably practicable) and providing proof of
claim within 90 days Iss.38(1), 1,,2) and (3)].
the 30 day time limit for providing Notice to
M.P.I.C. would clearly not be practicable in most
cases, and the Regulations provide for this
situation Is.38(2)].
impairment benefit is not indexed"

the impairment benefit is not reduced by the
receipt of disabitity payments under ss. 12-16 of
Manitoba Regulation 290/SBR (s"27) 

"

if the victim is eligible for Workers' Compensa-
tionr Do impairment benefit is payable (s.34).
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(ii) The Kopstein Report

impairment benefit will be increased Lo maximum of
$200,000.00 (p. B0).

both permanent and t.emporary impairment wilI be
compensated, with temporary impairment receiving apercentage of the benefit payable for permanent
l*pui rmre¿t based on relative severi ty of the
1n1ury. '""

!h" average percentage compensation for temporaryimpairment is assumed to be ten perçç¡rt oe thô
compensation for permanent impairmeñt. z5r

increasing the benefit eligibility to includepersons suffering temporary impairment will havethe effect of increaqi4g the number of cl-aimants
by a factor of 5 "778 "¿)¿

(b) Ontario

the long-term care benefits
monthly cost of a group
reasonably accommodate the
into account the nature of

250 rillinghast Report, supra,
251 ruia.
252 ruia.

( i ) The Standard Insurance policv

no specific provisions regarding compensation for
permanent ineapacity and/or non-economic loss; seethe comments with respect to benefits payable to
'rTotally Disabled Earners, " supra, p, gt.

(ii) The Osborne Report

no specific provisions with regard to either
compensation for permanent incapacity or compen-sation for non-economic Ioss, Ëut räcommended along-term care benefit (to maximum of 9500,000"00)to permit the accident victim as much freedom oi
movement as can be built into the system (Vol. I,p" s73)"

should not exceed the
residence which rnight
victim's needs, taking
the injuries and other

n. 2L, Exhibit E IV.3"



24r
relevant factors (VoI. I, p" 573)"

benefit to be annexed once a year in accordance*i.tl changes in annual Consùmer pr ice Index osubject to maximum of twice the stipulat.ed benefit(Vol. I, p. 584 ) .

Division III of the euebec åg! provides for 1ump
sum indemnities.(to a prescïiEed maximum amountJfor accident victims who sustain injury, dislfigurement, dismemberment, suffering or a loss of
enjoyment of Iife due to an accident- (ss.44-47).

(c) Quebec

(i) The Automobile Insurance Act

( for 1988 )

vi ct im
(Que.

t.he maximum Iump sum payabte is
$41,0s9.6I (s"44).

the conditions regarding Lhe payment of these lump
sum indemnities, and the Scnedüfes which show noivthe indemniLies p¡ç to be calculated, are set outin a Regulation.zf,r

the indemnities shall only be paid if thesurvives the accident for more Ènan 24 hours
Reg" c"A-25, t "6, s"2) "

if the victim survives the accident for more than24 hours but dies within Z0 days following theaccident, the indemnity shalI be one perceñt ofthe maximum amount of 941,059"61 proviãed for inSection 44 of the AcL, as rèvalorized inaccordance with Sectio-ñ-¿g of the Act (which
indexes benefit in accordance with changes in the
Quebec Pension.plu! Index)o for each coñrplete dayof survivar which forrows the day of the accidenÊ(Que" Reg. c.A-25, Í.6r s.3).
if the victim dies before the impairment or majordisfigurement can be considered permanent, tnepercentage of the impairment or disfiguremenL is

253 A Re ulat ion Respectinq Certain L Sum Indem-nities ne-Eerr to n Section of the omobile fn-
Quebec negutat

"Que. Reg. c.A-25, r.6". Future references
surance Act,
reEer reE--to- as
wiII be in the text, in parentheses).



-sF--

242

determined on the basis of the data availabre atthe time of death (eue. Reg" c"A-25, r"6, s"4).
thg percentage is determined as if the vict.im vüasstill ariveo without taking the death into account(Que. Reg. c"A-25, t,6, s.4),
the total of the amounLs paid for permanenL
impairment o for dis_figurement-o for sufËering orrgss of enjoyment of rife sharr in no case exceedthe maximum amount of ( for tgBg ) $4I,059.6fprovided for in Section 44 of the Acto as reval_or_ized by Section 49 (eue" Reg. c.A-25; Í.6, s.5).
the maximum amou¡t paid for a permanent impairment
corresponds to 80å of the amount provided for inSection 44 of the Act (eue. neg. c.A-250 r.6,s.6).
the maximum amount payable for permanent majordisfigurement corresponds to 40t of the amountprovided for in Section 44 of the Act (eue. Reg.c. A-25, t "6, s.l0).

payable for suffering or l_oss
fe corresponds to 202 of thein Section 44 of the Act (eue.

the maximum amount
of enjoyment of Ii
amount provided for
Reg" c.A-25, y.6, s.13).

to calculate the amount payable for ei therpermanent i_m_pai.rment, permanenÈ ma jor disf igure_ment or suffering or loss of enjoyment of iife,reference must be made to the Scnã¿ufes in eue.Reg. c.A-25, r"6.

schedules list various impairments affectingdifferent systems in the bodyl an¿ each impai.*"nÉ
il accompanied by q _ pqrceitage of aisäUirity"
disfigurement t ot suffering or loss of enioymeiiof life.
the percentage of monies paid to a person for rossof enjoyment of life córresponds to the totalamount paid fo-r, a permanent impairment and/orsignificant disfigurement (eue. Reg. c.A-25, r.6,s.14 and Schedule D).

this co_mputation is automatically revalued eachyear, due to the revaluation of t.he maximumbenefit of 94I,059.61 (s"49) 
"

the correlation between permanent impairment,

--
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permanent major disfigurement, and suffering orloss of enjoyment of life is set out in Schedute Oof Que" Reg. c.A-25, r.6"
for example, where Lhe total percentage of
Þermanent impairment and permanent major dis-
figurement is more than BI?, the percentage of the
maximum amount allowed for suffering or loss of
enjoyment of life is 1008 (see Schedule D).

that is, to determine the percentage of the
maximum allorved for suffering or loss of enjoymentof Iife, the percenLages of permanent impãiiment
and permanent disfigurement are added.

the total thus calculated is correlaLed to thepercentage assessed for suffering or Ioss of
enjoyment of Iife.
as stated above, the maximum amount a]lowed forsuffering or loss of enjoyment of life corresponds
to 202 of the amount provided for in Section 4¿ ofthe Act 

"

thereforeo the maximum amount payable (19BB) forsuffering or loss of enjoyment of life is ZOZ of
$4I,059.61, or 98,211.92 "

example:
person is involved in an automobile accident
and suffers the loss of an entire hand
the benefit for permanent impairment payable
is the percentage of degreã of impãiiment
attributed to the loss of a hand x the
maximum amount payable for a permanent
impairment (80t of the amount provided for inSection 44 of the Acto that isu g0t of
S41,059.61, or $32,847-:Tg)
Lherefore, victim is entitled to an impair-
ment benefit of the percentage payable under
Schedule A for the loss of an éntire hand(558) x the maximum permanent impairment
benefit of $32,847 .69i that is, he is
entitled to a permanent impairment benefit of
$r8,066.23
the victim is also entitled to a 1ump-sum
benefit for permanent major disfigurement;
the maximum amount payable for permanent
major disfigurement is 408 of the amountprovided for in Section 4q of the Act u thatis, 408 of 941,059.61, or 916,4 n "B{--- to determine the amount of the benefiL
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payable for permanent major disfigurement,reference must, be had to Schedule É of the
Regu lat ions
Schedule B correlates the percentages of thepermanent major disfigurement benefitaccording to the degree of the permanentimpairment; therefore, the accident- victimo
who has sustained a permanent impairment of55t is also etigible for a permanent dis_figurement benefit (according io Schedule B)of 503
508 of the maximum amount payabte forpermanent major disfigurement is-gg, Zl-l-.gzfinally, the victim is also eligi6le for asuffering and toss of enjoymeát of life
benef i t
the maximum amount payable for suffering orIoss of enjoyment of life is ZOZ of the
amount provided for in Section 44 of the Act;that is, 202 of $41,059.61, or gg,2t1 "92 -thg_ percentage of the benefit payable forsuffering and 1oss of enjoyment -oË life isdetermined by reference to Schedule D of theRegulat ions
Schedule D has two columns; the Ieft handcolumn l-ists the total percentages ofpermanent impairment and permanent majordisfigurement estabrished in accordance witrrthe other schedules of the Act, while theright hand column lists the percentage of the
maximum amount established for suffãring andloss of enjoyment of life
in our example, the percentage payable forpermanent impairment (559) -and 

þermanentmajor disfigurement (50t) come to a total of1058; according Lo Schedule D, the percentageof the maximum amount for sufferini and lossof enjoyment of life payable wherã the lefthand column exceeds gtt is the maximum amountpayable for suffering and loss of enjoymentof life (i.e. S8,2I1.92)so¡ if we add up al1 of the lump-sums payabteto the victim, vre find that he is entiifãA toa total benefit of 918"066"23 plus gg,21L.gz
plus $8,21I.92 equals S34,490.01therefore, the total lump-sum indemnitypayable to this victim in respect of per-
manent i_mpairmentr pêrmânent majõr disfigure_ment and suffering or loss of- enjoymenl oflife is 934,490.02
remember, the total of the amounts paid forpermanent impairment, for permanent major
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disfigurement" and for suffering or loss of
enjoyment of life shall in no case exceed the
maximum amount of ( for lgBg ) $4I,059.61provided for in Section 44 of the Actu asrevalorized by Section Ag (eue. Reg. E.Ã-25 

"r"6o s.5).

(ii ) Proposed Amendments

it is in respe.ct of compensation for non-pecuniary
damage that Bill gz wourd imprement its greatesÈ
change.

the proposed impairment benefit. provision wour-dpay a lump sum indemnity to a maximum of
S75,000.00 (emphasis mine) to accident victims whosuffer permanent physical or mentar impairment asa result of the accident (cI. 74).

this maximum amount will be increased to
$I00 n 000 " 00 from January L, 1g9t and to
SI25,000.00 from January I, tggZ (cl. 74) 

"

Lhereafter, it would be revalorized on January tstof each subsequent year in accordance with chãngesin the Consumér priôe rndex in canaOÀ i;i" " 74 and83.36(ff)1.

when one considers that the maximum amount payable(f9r 1988) as an impairment benefit is $41,õSô.0f"Lhis is a staggering change.

no compensat.ion for non-pecuniary damage ispayable if the victim dies as a result oe theaccident (cI. 76).

the impairment, will be evaluated in terms of apercentage determined on the basis of the scheduleof permanent impairments established by reguration(cl. 771 .

thg percentage wilt be in respect of the loss ofenjoyment of life and othei unpleasant conse-quences of the impairment, and it wiII not exceed
100 percent (cl. 77).

tfr" percentage thus derived wilt be multiplied bythe maximum amount to calculate the iump-suñ
indemnity payable (cI" 78).

the minimum compensation for non-pecuniary damage
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will be 9500.00 ( cl " 79) .

(d) New Zealand

246

lump-surn benefit not exceeding $17,000.00 is
qayable for permanent loss or impãirment of bodilyfunction arising from injury (s.7e).

Schedule of p_hysical impairment¡ which specifiespercentages of the maximum figure 1gI7,000.00) inrespect of loss of bodily parts and other ãis-abilities, is used Is.78(2J1"-

lg lump-sum b_enefit is payable where aggregatedisability is less than five percent Is.78i61 l.
if victim sustains permanent Loss or impairment ofbodily function which is not fistèd on theScheduIe, the Corporation shal1 assess and payvictim ( having regard to medical and otfreievidence avaitable to it) such lump-sum as it
gonlidgrp appropriateu not exceeding 917,000.00ls.zs(4) l.
further sum of up to 9I0,000.00 may be awarded forloss of amenities or capacity for enjoying life
and pain and mental suffering 1s"79).
assessment, is gubjective, and loss ¡ pain orsuffer_ing must be of sufficient degree (havingregard to its nature, intensity, duration anãother relevant circumstances) to justify payment
ls.7e(r) l.
"Sca1e" approach is not to be applied to awards inrespecL to loss of amenities or pain and suffer-ing; i.e. if person has suffered serious loss ofamenities or considerabre pain" he or she shourdbe properly compensated, subject to the Iimit(Corporation not to regard maximum as only payableto a smarl percentage of viç!ims who have- surieredincredible amount of pain¡.;
victim must survive for at least 28 days followingthe accident, in order to qualify fõr "loss oÉamenities" benefit Is.79(6) ].

254 J,L. F?ny, Accident Compensation Coverage (Bth
ed. ), I9B4 (Wellington ion),p. 91.
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and partially disabled earners, and
and partially disabled non-earners whofor the loss of potential_ earning capacity
are also eligible for compensation in

of permanent incapacityo as assessed under
60 of the Act (see comments with respect
compensationãt pp. g4-g5t I5B-59, supia¡.

Victor ia

as discussed aboveo both earners (totaIly disabled
lr.rd -p_ar_tiaIly disabled) and non-earnerJ ( totally
disabled and partially dísabled) are eligibte foia long-term impairment benefit, consisLin! of boththe lump-sum payment and an annuity paymeñt, after
18 months following the accident or the date upon
which the disabifity first manifests itself (èeepp. I00-I01, supra).

( f ) N . S . Ï1. Law Ref orm Commi ss ion Repor t
victim who suffers permanent mental or physical
disability should receive compensation fb; thatdisabitity in the form of a lump-sum payment,
based on degree of disabil-ity (Vol. f I, p.- Sf S¡.

degree of permanent disability should be measuredin accordance with the ',V{hole person" approach ofthe A.M"A.rs Guide to the Evaluation of Þermanent
Impairment (VoI. fI, p. 317).

disability to be assessed 12 months after acci-dent, sub ject to por^rer of Corporation to assessdisability at earlier time where disabitity is
stable and permanent (VoI. II, p. 319)"

interim disability payments available where extentof disability cannot be finatly assessed (Vol" Ir,p. 319).

if degree of permanent
compensation should be
319).

disability increases,
increased (VoI " fI, p"

maximum compensation for permanent disability
should be 208 x the value of A.W.E" at date ot
payment (VoI. II, p" 329).

where assessed degree of permanent disabifity is
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four percent or less¡ no
manent disability will be
330).

Age of Victim
at Accident Date

0 - 25 years
26 64 years

65 years and above

248

compensation for per-
payable (Vol. Ifu p,

Percent,age of Assessed
Compensation Payable

100 percent
99-61 percenL ( reducing at
rate of 1 percent per year

of age)
60 percent

(Vot" II, p" 331)"

person who reaches assessed level_ of permanent
disability of 90 percenL should be entitled to
maximum level of compensation (Vol. If, p. 330).

compensation for permanent disability to be
adjusted according to victim's ageu as foilows;

no compensation payable where victim dies before
assessment or before payment of compensation (Vol.
II, p" 332 ) "

if victim is permanently unconscious after
accident¡ Do compensation should be payable unless
victim has dependent spouse and/or children (Vol.
II, p. 333 ) "

in assessing degree of permanent disabitity,
Corporation should take into account any un-
reasonable refusal by victim to participate in
rehabiliLation program or to undergo medical
treatment, where this may have reduced the degree
of disability (VoI. Ir, p. 333).

(2) Analvsis

It is interesting to noLe that the Woodhouse Report

recommended that compensation for permanent partial in-
capacity and non-economic loss be combined, and calculated

using the Schedule of incapacities. The percentage of

incapacity so derived were to be applied against earnings

{ subject to certain J-imits) to arrive at a periodic

_È



payment, noL a lump sum.
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There would be discretion to

depart upwards from this amountu buL not to reduce it.255
In a paper delivered years after Lhe original !ùoodhouse

Report was published, Lhe aut.hor had a chance Lo elaborate

on his views " He stated:

The provision for lump-sum payments is not onJ-y an
attempt to cling to the comnon Iaw approach t.o damages
for personal injury. It is also a serious departure
from Lhe general philosophy underlying the new AccidenL
Compensation Scheme the non-economic component of
compensation has no real significance except in the
case of persons who suffer a permanent disability. Tn
numbers they represent two percent or less or all
injured persons " Yet as the result of the compromises
made on their behalf every injure{gerson is caught up
in a difficulties and disruptions.¿)o

It has been suggested Lhat t.he two components of New

Zealand's lump sum award, ie. loss or impairment of bodily

function and loss of amenities, should be combined, and a

proportion of the resulting sum of 927,000.00 should be

payable on the basis of the degree of current disability.
This approach would reduce administrative time and effort
but preserve a useful and significant benefit (particularly
in respect to non-earners 1.257

Fel,¡ issues create as much cont,roversy or dispute as the

quesLion of compensation for non-economic }oss. This type

255 Par*ur, supra, n. 163, p. 4rz.
256 o. Íloodhouse, "Aspects of the Accident compensa-

tion Scheme," I1979] ¡¡.2"L"J. p. 395 at pp. 40J--402.

257 p.y1" osborne, Elprg, n. tB9, p. 30.
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of compensation is clearly the resurt of the conmon law's
influence" Yet, as Geoffrey parmer has pointed outo there
appears to have been no record of an award of damages for
pain and suffering in common law actions untiL 1763.258 rn
factu craíms for this sort of compensation do not appear to
have been preaded regurarly untir the nineteenth cen-

tury.259 some commentators have suggested that what is at
stake is not an assessment of the actuar "pâirr,' suffered by

the victim, but an evaruation of the dignitary aspects of
the disability. That is, a person who loses a leg in an

accident yet makes a rapid and successful recovery, is able
to resume work and suffers no persistent pain would receive
compensation for "pain and suffering,' which is rearly an

aLtempt to make up for the physicat indignity he has

suffered. 260

some of Lhe objections to compensation for.non-economie

loss assessed on the basis of "pain and sufferingn, and/or

"ross of amenities or ross of expectation of tife" are as

f ollov¡s:

The calculation of damages for non-pecuniary

losses is very imprecise, because such losses do

not lend themselves to mathematical calculation

258 Parmer, supra, n.
259 ruia.
260 w.J. Brum and H.

a Private Law problemr'l
2L7 

"

Kalven, I'PubIic Lavr perspectives
ci ted in Palmer , gllple, n. I63 ,

163, p. 2L6.

on
p.
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and cannot object.ively be transl-ated into monetary

terms " 
26r

PaymenLs for non-economic loss often result in
disputes, which lead to titigation and expense,

thus putting the Scheme's long-term financial_

viability at risk; it has been noted, for example,

that much of the expense and many of the disputes

resulting from the operaLion of the New Zealand

and Quebec pure no-fault compensation Schemes have

been in respect of the issue of compensat.ion for
non-economic ross.262

An assessment procedure which concentrates on the

degree of pain and sufferingo rather than on the

extent of permanent disability, has potentially
adverse effects upon rehabilitation (',reward for
complaint").263

Resources for compensat.ion should be directed to
more seriously rather than less seriously injured
people, and past. experiences have indicated thaL

the more seriously disabled victims receive

261 l{.L.R.C. Report tito. 68, supra, n. L73, p. 18"

262 J. O'ConnelI, 'iNo-FauIt Insurance for Australian?
A Package of Possibilities," in personar compensation for
Tn 

jury: Proceqdi.ngs. of a Semina
Government Publishing Service, 1985), pp" I0-II; p.H.
Osborne, s-upra,
573, VoI. T., p" 460.

263 N.s.Fü. Report, supra, n. rL0, vor. rï, p. 320.
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proportionately less compensation for pain and

suffering (and loss of enjoyment of life) than the
less seriousl-y disabled. 264

rrPain and suffering," "Ioss of amenities and loss

of enjoyment of life" are terms which suffer from

lack of definition and widely-differing judicial
attitudes; it is impossibre to accuratery predict
how two persons who suffer the identical dis-
ability may react or readjust to the changes of
lifestyle resulting from the injury.265

rt is submitted t.hat the above disadvantages associated

with compensation for non-economic ross justify the
elimination of compensation of that kind. rt has already
been noted several times during the analysis of issues
relating to compensation for disability, that the persons

who developed New Zearand's comprehensive no-fault compen-

sation scheme (i.e. Geoffrey parmer and sir owen woodhouse)

have recommended on numerous occasions that rump-sum

compensation for non-economic ross be abolished. rnstead,
accident victims wourd be compensated for permanent partial
incapacity by the use of a permanent pension, to be

assessed by reference Lo the A.Þr..å. Guides to the Evalua-

tion of Permanent Impairment, and paid (periodically) to
both earners and non-earners. rhis approach has much to be

264 rbia., pp.

265 tbid., p"

32L-322.

322.
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said for it. compensaLion is provided soon after the

accidento it is provided in an efficienL and (due to the

comprehensiveness of the Guide) specific siâ!r and it is
payable to both earners and non-earners, on a permanent

basis. The benefit for permanent incapacity or permanent

impairment,, once assessed, cannot be reduced (but it may be

increased, if the disability worsens).

rt has been recommended in the "Anarysis'r secLions of
both compensation for partiarry disabled earners and

compensation for partiarly disabled non-earners that. this
approach (ie. the LavJ commission's reconmendations) shourd

be incorporated into a comprehensive compensation scheme

for automobire accident victims in Manitoba. rn view of
the foregoing, it is submitted that Judge KopsLein's
recommendation of a targe increase in the impairment

benefit should be reconsidered. rt is far better (from a

rehabilitative, cost-efficient and equitabre) perspective,
to provide benefits assessed in an efficient yet thorough

manner' and subject arways to the possibirity of increase

to guard againsL the risk Lhat the initiar payment benefiL
carcurated may be insufficient" Accordinglyo no compensa-

tion assessed on the basis of non-economic loss shourd be

payable, due to the reasons stated above.

compensation for permanent incapacity would (as

reconmended earrier) be payable on a periodic basis to both
earners and non-earners. However, the benefits would not
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consist of a percentage of a large (one-time) rump-sum

payment, i.e. Judge Kopstein's recommendation woutd not be

followed. Instead, a periodic benefit would be payableu as

follows:

totarly disabled accident victims wourd receive a

benefit assessed in accordance with the recommen-

dations of the New south wales Law Reform commis-

sion in respect of compensation for permanent

(total¡ incapacity (see p. I45-146);

partiarly disabred accident victims wourd receive

a benef i t for permanent part ia1 i ncapacity
assessed with reference to the A.M.A. Guides to
Lhe Evaluation of permanent Impairment. (2d ed.),
as recommended by New zeal-and's Law commission

( see pp " 235-237 ) "

some persons may argue that the effect of the above

reconmendations is to deprive accident victims of compensa-

tion which even (pure no-fault) compensation schemes (such

as New Zealand and Quebec) provide to victims. Howevero it
should be noted that the accident victim is rearly not

being deprived of anything. rnsteado the resources would

be appried towards benefits which are not currently
available to accident victims in Manitoba.
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Medical Expenses and Rehabilitation Assistance

( I ) Comparison

(a) Mani toba

(i) Part II Benefits

M. P.I . C " wilI pay for aIl medical u surgical_ udental, hospital, ambulanceo professional nulsingo
chiropractic, and other related expenseso incluã-
ing orthopedic and optical appliances, which arenot covered bJ_ilegIe!_ Lrgalth services I emþEãsls

limit on medical expenses is $100,000,00 ts.911) l.
funds available for rehabilitaLion are only thatportion of the $100,000.00 medical expense
allowance which remains unexhausted after payment
for medical treatment Is"9(2)].
rehabilitation benefit ( if available) is to beapplied for occupational rehabilitation or re-
training for victim who sustains injuries in an
automobile accident by reason of which he or shehas become incapable of engagemenL in a former
trade, occupationr profêssion t ot employment for
r"ages or prof it Is.9 ( 2 ) ] .

M. P. f " C. may, upon reasonable grounds o request
victim to subject himsetf to Èreatment oi toenroll in a program or course (at M. p. I. C. 'sexpense); ¡4.P.I.C. may cease to pay part IIBenefits if victim refuses to unaèrgo such
treatment or to enroll in such a course Is.19(1)]"
victim must be given at least J-ZO days notice in
writing by registered mail of cessation ofbenefits, and he or she may (within that l-ZO dayperiod) apply to a judge of the Court of eueen's
Bench for injunction against cessation of benefits
ls.re(r)1.
benefits not indexed.

the medical and rehabilitation benefits are alsosubject to the general time Iimit provisions ofgiving notice to M.p. I "C. within 30 days ofaccident (or as soon as reasonably practiõable)
?nd providing proof of claim within 90 days
Iss"38(1), (2) and (3)].
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(ii) The Kopstein Report

medicar _expenses and rehabilitation assistanceincreased to maxirnum of g200,000.00 (p. ãb I .

no recommendation as
benefit. to indexaLion of this

(b) ontario

(i)
insu requ.i.red_ to pay " reasonable expensesincurred" within four yeais of acciãenio to Iimitof $25,000.00 per person (VoI " II, p. 76'0) .

expenses must be incurred for the necessarymedicalo. surgical, dental, chiropractic, hospitãf,professional nursing and ambur-ance sãrvicä urráother insured services under the Health rnsuranceAct (Vol" Ir, p" 260).

rehabilitation provision requires insured to payfor services and suppries which are ,'essentiar 'foi
the treatmen_tr _occllpational re-training ;;rehabilitation" of the victim (Vol. II o p. lAó,1 .

rehabilitation expenses included in the medicalexpense limit of 925,000.00 per person (VoI. If,p. 760).

insurer not liable. fot payment of any expensespayable or recoverable uñOõr. any medicãl, Ëurgi_cal" dental or hospitalization plan lexcept Ëorsimilar insurance - provided foi unaäì anotherautomobile insurance conLract or oLher insurancecontract) (VoI. Ir, p. 760)"

benefits are not. indexed.

both victim's physician and insurer's medicaladvisor must agree t.hat rehabilitation expensesare essential for the treatment, re_trainf"g -;;rehabilitation of victim (VoI" II; p. Z6O).

(ii) The osborne Report

rehabilitation benefit shourd be increased from
$25, 000. 00 to 9500,000.00 per cIaim, and time
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Iimit should be increased from four yearsyears, or twenty years less the victim
(whichever is longer) (Vol. I, p. 57I)"

"rehabilitation't should be expansively and clearlydefined in Lhe Standard Insurance eolicy in ordeito make clear the insurer,s obligatioñ to fundphysical and vocational rehabilitation; thebenefit should be paid for not on an expense-
i?9urled_en¡y ba¡.is, but by gim
his or her meifãal advisors oi rehabilitaÈion
counsellors) the benefit of the doubt, in order Loprevent a delay or denial of rehabilitation (Vol"ï, pp. 57r-5721"

long-term care benefits should be separated fromthe rehabilitation provision (ie. it should be aseparate benefit, so that the use of one does notreduce the amount of the other), and fixed at
$500,000"00, to permit the injured person as muchfreedom of movement as can be Uuift into thesystem; the benefit should not be greater than themonthly cost of group residence which might
reasonably accommodate the insured's needs (Vóf.I, p. 573).

benefits to be indexed once a year to annual
Consumer Price Index, subject to mãximum of twicethe stipulated benefit (VoI. r" p. 594).

257

to ten
's age

(c) Quebec

( i ) The Automobile Insurance Act

Section 45 of the Quebec Act provides as follows:
The victim is entitted, in every case,without limit of time and to the extõnt thatt.hey ere not, already covered by a socialsecurity scheme, to Lhe reimbulsement of
reasonable expenses incurred by reason of anaccident for medical and para:medical care,transportation by ambulance or other meansfor the purpose of receiving such care, the
purchase of prostheses or orthopedic devices
and replacement of clothing. The victim isalso entitled to the reimbursement of suchother expenses of a similar nature as may be
authorized by the Regie.

No social security scheme may exclude from
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the expensesits coverage of expenses,
incurred by a victim.
The expenses referred to in the first
paragraph ffiây, at the request of the victimu
be paid directly to t.he suppliers.

Section 46 of the Act provides as foLlows:

The Regie may take the necessary measures and
make 

_ 
tþ" expenditures it considers expedientor advisable to contribute to the rehaËiIita-

tion of vicLims, lessen or cure any dis-ability resulting from bodily injuiy andfacilitate the victims' return to ä ñorma1life and their reinsertion into society andonto the labour market.

there is no financiat rimit to the rehabilitation
and medical expenses which the Regie witl pay.

there is no time
payments.

limit in respect of these

the Quebec scheme takes a much less restrictive
approach to rehabilitation than the correspondingprovisions in either Manitoba or Ontario.
the details as to reimbursement of expensesreferred to in Sect[9p AS are set out in aRegulation to the Act.¿oo

tfi" Regulation provides for coverage for reason-able expenses incurred as a result óf an accidentfor heal-th care administered in euebec by aphys_ician, dentisto denturologist or optometrlstoor for care that is prescribed by a physician andadministered by another heaIlh þrõeessionalgoverned by tlre professional Code (R;S.e. c.C-26)
(Que. Reg " c. IA-25 , r .7 "Il , s.1) "

reimbursement is also provided for the purchase,
rent.al, repair or replacement of clothing 

"prostheses, orthoses, orthopedic and otherdevices, medical equipment or equipment intended

266 A R"gulStion ,R,u==p""ting Ind"*niti"" puyublu und",ritfe rr 'a; ,'gue " R"g. c.A-25' r.7.1"I. Future references to this Reguration riirr bein the text, in parentheses).
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for medical use, and the accessories thereof (gue"
Reg. c.Ie-25, r.7.I], s"2).

expenses are also covered for glasses or contact
Ienseso where the victim did not wear any previous
to the accident. (Que. Reg" c.[A-25, r"7.Llu s"5).
other expenses covered inctude reasonable expenses
incurred for ret.urn transportation for care ortreatment required as a result of an accident
(Que. Reg" c"lA-25, r.7.l-l, ss"11-17).

in addition, expenses such as meaIs, motel
accommodation and taxi or other transportation
costs incurred as a result of treatment for aninjury are reimbursed in accordance with rates seLout in the Scheduler âs amended (eue. Reg. c. IA-25, r ,7 .Ll , ss " 19 and 20) .

th9 Regie has agreements with both public andprivate rehabilitation services; there are tenmain rehabilitation programs, and approximately

ll;i"i:+å+"n 
dorlars a year is spent oñ rehabilil

there are no$¡ some 35 rehabilitation specialists
working for the Regie, handling about 7O patients
each. These specialists deal with vocational
rehabilitation, with the hospital side of rehabil-
itation_ being fgflt with separately by the euebecHospital PIan.

the Regie has statutory authority to stop payments
if a person refuses rehabilitation v¡iChouC just
cause Is.69(2)(c)].

( ii ) Proposed AmendmenLs

subject to cerLain eligibility requirements ( to beprescribed by regulation) the actual expenses for
personal home assistance may be reimbursed to anyaccident victim (other than victims who werè
unemployed and able to work or who worked part-
time at the time of the accident) who (due tõ the

267 His Honour
interview with Miche1
L I Assurance Automobile

Judge Kopstein, Written notes
Roy and Denis Lesage of The Regie
du Quebec"

of
de

268 Osborne Report, supra, n. 6, Vot. I, pp. 462-463.
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accident) is unable to care for himself and toperform, without assistance, the essential
activities of everyday life (c]. B0).

the expenses will be reimbursed on presentation of
vouchers, and t.hey will not exceed $220.00 per
week (ct. B0)"

victims who had part-time jobs or vrere unemployed
(and able to work) and who, as of the acóidént
date, were responsible for chitdren under the ageof 16 or for people who ( for any reason whatevei )were ordinarily unable to hold any employment, are
entitled to an indemnity for care and personal
assistance expenses (c1. 8f).
the indemnity will be a weekly payment of (mini-
mum) $250.00 where t.he victim has the care of oneperson, increasing by $30.00 (per additional
person) to a maximum of $340"00 per week (cI. 81).

this indemnity shall continue
accident victim is unable to
or persons for whom he or she
81) .

for as long as the
care for the person
is responsible (cI.

if the accident victim described in either of theprovisions above needs continual attendance ofanother person, the amount of the reimbursed
expenses (ordinarily subject to a ç220.00 per week
maximum) may be increased to 9500.00 ã weeko
according to regulation (cI. 82).

these additional expenses require the presentation
of vouchers, in order to be paid (cl" AZl.

victims who are responsible for the care of other
persons ffiâtr after l-80 days following the acci-
dent, choose to receive either the same indemnity
that he or she is currently receiving, or an
income replacement indemnity equal to that granted
to a person who is unemployed (but able to work)
at the time of the accident, upon the expiry of
180 days after the accident (cl. 83).

accident victims who become unable Lo care for
persons under 16 or for persons who are ordinarily
unable (for whatever reason) to hold any employ:
ment are entitled to reimbursement of expenses
incurred to pay for the cost of looking - after
children (or persons unable to hold any employ-
ment), provided thaL the accident victim(s):
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!ùas a fu11-time earner or had temporary
employment at the time of the accident; or

is 16 years of age or older and is a student.;
or

had a part-time jobo or holds no employmenLo
yet is able Lo work (as of the accident date)
and has chosen to receive an indemnity equat
to that granted to a person who is un-
employed, buL abl"e to work i.e., as compensa-
tion for not being able to look after people
(c]. 83.1).

the reimbursement referred to in the provision
irunediately above will be paid on a weekly basis
(subject to the presentation of vouchers), in
accordance with the following amounts:

$75.00 where the victin has the care of a
person under 16 or a person who is unable
(for whatever reason) to hold any employment

$100.00 where the victim has the care of two
such persons

$1 25. 00 where the victim has the care of
three such persons

$I50.00 where the victim has the care of four
or more of such persons (ct" 83.1).

the expenses listed immediately above wiIl be
reimbursed for as long as the accident victim is
unable to care for these persons; however, if the
accident victim has a spouser ro reimbursement
will be available unless the spouse (due to
ilIness, disability or absence for the purposes of
work or studies) is also unable to care for these
persons (cl. 83"1).

accident victims working without pay in a family
enterprise (at the time of the accident) who vrere
unable to perform thei r regular duties are
entitled (for I80 days following the accident) to
reimbursement of expenses to cover their replace-
ment (cl. 83.2).

victim is entitled to reimbursement, subject to
conditions prescribed by Regulation, of expenses
incurred by reason of the accident (to the extenL
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that they are not already covered by a socialsecurity scheme) for:
medical and paramedical care;

transportation and lodging for the purpose of
receiving such care;

purchase of prostheses or orthopedic devices;

the cleaning o repair or
clothing he was wearing and
in the accident;

other expenses determined
the Regie (cI. 83.3).

replacement of
which was damaged

by Regulation of

these medicalr pârâßêdicat and other expenses willbe reimbursed on the presentation of voucherso
subject to a deductible of $f00.00 (cI. 83"7).

BilI 92 contains general rehabilitation provisions
that the Regie "may take any necessary measures to
contribute to the rehabilitation of a victim, toIessen or cure any disability resulting frombodily injury and to facilitate his return to a
normal life or his re-integration into society orthe labour market" (cI. 83.8).

(d) New Zealand

medical treatment required as a result of apersonal injury by accident wiII be paid for under
!h" Et provided that such treat.ment is not paid
for under the Social Security Act I964 and tnatthe cost is re standards
Iss.zs1r¡ and (2)].
AccidenL Compensation Corporation is sole ad-judicating authoriLy as to what is a reasonable
medical expense Is.75(1) (b) ] "

dental treatment, repair to artificial limbso aidor clothing and expenses of transportation for
immediate medical attention are aIl covered under
the Act, as are reasonable travelling costsincurrã- to obtain subsequent medical treatment(ss.73, 74, 76 and 771.

the Act also covers loss of services of a domestic
or h-õ[sehold nat ure, where such services vrere
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provided by the accident victim ( before theaccident); the corporation has discreÈion to makeweekly payments for not l0nger than could reason-ably be expected Is.80(Z) (a)1.

corporat.ion is required to take all practicablesteps to_ promote a werr--coordinated aña vigorouÀprogram for medical and vocationar rehabiríÉationof injured persons who are covered under the
Scheme and are, for the time being, in New Zealand(s.36).

rehabilitation programs are required to have thefollowing objectives:

the restoration of the injured persons asspeedily qs possibte to the futles€ physicat,
mental and social fitness of which -tñey arecapable, having regard to their incapatity;
and

their restoration to the fulrest vocationaland economic usefulness of which they arecapable, where applicable; and

their reinstatement or , placement in employ_ment, where applicable Is.36(2) ].
rehabiritation officers work in cooperation wiLhhospitals, rehabilitation agenciei, government
departments and hearth care piofessionsi to referinjured-persons to these seivices, wnãie victimssuffer. injuries which witr have a serious impacÈon Lheir livesr oÍ contiqgq to be off work eightweeks after the accident " 

zo:

rehabilitation officers monitor victims t ãtrangemedical anq paramedical serviceso prooíd. coun-selling and attempt to reinstate är place thevicLim in the work force, and prepare rËcommenda_tions for craims officers on iroiiaing rehabili-tation aids, modif icatio.4,s^ to homes oí cars, andnecessary personal_ care.. tv

ågl emphasizes duties of Corporation in relationto promotion of rehabititatioñ (s.32).

269 P.H. osborne,
270 ruia.

supra, n" 189, p. 35.
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(e) Victor ia

compensation payable for reasonable cost ofmedical, hospit.al, nursing and ambulance services
bo persons injured or kiIIed in transport acci-dents (s.60) 

"

"reasonable" determined by reference to a number
of factors, including service or provision
rendered, expense actually incurred, and thenecessity of the service or provision in the
circumstances Is. g(f ) ] .

"medical, " "hospital, " ',nursing, ,, and ,,ambul_ance,,
service are defined at length in the Act, andinclude examination for treatment by ãoctors udentists, optometrists, physiotherapists, chiro-practors, and chiropodists and also includeprovision or replacement of crutches¡ ârtificial
members, eyes or teeth, spectacles or hearing aids
and medicine ts.g(f) l.
psychological treatment (where referral has been
made by a medical practitioner ) is also covered
ls.3(1)1.
the first (as of JuIy t, I98B) $30].00 of medicat
expenses I this figure is indexed in accordancewith the formula stipulated in Section 6t(1) ofthe Act; see p.981 is not covered under the Act
Is"43(1) (b) ].
statute emphasizes rehabilitation Is.a1e) ] "

compensation provided for aid, treatment, assis-
tance, appliance, apparatus or any other service,including attendant careo household help, sLruc-tural modifications to a home or vehicle ts,3(l)1.
these services must be approved by the Commission
ls.3(r)1"
rehabilitation costs must be
above) [s.60(I) (a) ] "

compensation includes payment
costs of employing a person to
a domestic nature or services
and attendance of the victim Is

" reasonable" ( see

of the reasonable
provide services of
relating to nursing
"60(I)(c)1.

if victim was engaged mainly in housekeeping duty
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or child care for the period of one month preced-
ing the accident, and did not receive a salary or
vrages in respecL of those duties, compensation ispayable for the reasonable costs incurred in
employing another person to undertake such dutiesuduring the first five years after the death orinjury Is.00(1) (b) ].
reasonable travelling expenses for the parent orguardian of children injured in transpõrt acci-
dents are also covered I s.60 (2, ] .

(f) N.S"W. Law Reform Commission Report

necessary and reasonable medical_o hospital andrelated services should be provided to ãff people
in jured in transport accidenls (Vot. rI o p" ãOOl .

victims should be entitled to receive hospital and
medical services through the general freãttn care
system on the same basis as other sick anddisabled members of the community (VoI. II, p.
386) "

where ancillary services, such as physiotherapy,
occupational therapy, home nursing, õhiropraclic
treatment and speech therapy is necessary for thevictim and is not covered by Medicãre, the
Corporation should arrange for the provision ofthese services which are reasonably required bytransport accident victims (Vol" II, pp. 389-390):

victims should be granted a right to rehabilita-
tion in the legislation (Vol. f, p. 2571.

Corporation should have broad powers to ensureprovision of rehabilitation and support serviceso
including po$¡er to:

make financial and other arrangement with
government and private service providers forrehabilitation and support servièes;
monitor service provided to ensure satisfac-
tory standards; and

provide services or assistance directly to
transport accident victims (Vo1. I, p. ZSg).

a Rehabititation SecLion shoutd be created to
administer the Scheme's rehabilitation functions
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(Vol. Í.s p" 259).

Lhe - 99.rpotat ion is under a duty to providerehabilitation services as soon as iossible afterthe accident. (Vol. L, p. 26L)"

Corporation should pay necessary travelling and
accommodation expenses incurred by victim in
9þ!aining rehabititation treatment (VoJ-. r, p"
263).

corporation s_hourd hav,e pov¡er to encourage andsupporL development of rehabiritation trãiningprograms for medicar practitioners and otheihealth care professionals (VoI. ft p. 264)"

as much as possibre, rehabiritation facilities
shourd be decentralized (e.g. through the use c¡fmobile rehabilitation teams in remotã parts of thejurisdiction), in order to arlow rehabiritation ofvictims in or near to their home communities (vol.1, pp" 265-266)"

compensation should include cost of necessarypharmaceutical- supplies, prosthetic, orthotic unäother corrective medical equipment needed fordisabirities suffered in a - tiansport accident(VoI. I, p. 266) 
"

victims should arso be compensated for the cost ofplgviding necessary aids and appliances andaltering exi.sting equipment used - by disabledtransport accident victims; to this endl borrowingpools of equipment should be estabtished to begtgd by victims of Lransport accidents (Vot. T, p.
2671.

corporation shourd have povrer to make grants forresearch into the needs of transporc accidentvictims (VoI. I, p. 268r"

vocaLional tra.ini.ng programs shourd be providedfor accident victims and for the dependant spousesof persons killed in transport accidents (võI. I,p" 268).

reasonable work place modifications should be paidfor, where a victim continues to be emplõyedfollowing the accident, and where modificãtiônsare necessary to enable the victim to work in orgain access to the work place (VoI. f, p. 269)"
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in determination of what modifications are
"reasonabler" regard should be had to:

cost of modification;

benefit of modifications to employer and
other worker or customer and cont.ribution t.o
cosL by the employer; and

likeIy duration of empJ-oyment of
victim (Vol. I, p. 269) .

accident

Corporation should have po\¡rer o for a specified
period, to contribute to cost of workers' compen-
sation insurance incurred by employer of disabled
accident vict.im (to assuage the tea-rs of employers
or the workersr compensation system that if victim
aggravates disability aL work t ot sustains a
second injury which is more severe due to the pre-
existing disabiliLy caused by the transporL
accident, that liability may arise to pay workers'
compensation) (VoI. I, p. 270).

in order Lo assure that victim is not worried that
by attempting to return to work, he or she will
lose his or her loss of earnings capacity benefito
Corporation should have por/rer to approve the entry
into or resumption of employment by disabled
accident victim on basis that, if employment does
not continue beyond a specified period, persons
should be entitl-ed to compensation for loss of
earning capacity without having to apply for such
benefit again (VoI" Tt p. 272).

Corporation should have por.rer to provide financial
counselling or continuing financial assistance for
loss of earning capacity for a specified person to
an accident victim who embarks on a business
venture following the accident (Vol. I, p" 273)"

rehabilitation program should include training for
independent living, social rehabilitation and
leisure counselling (VoI. It p. 274)"

persons who perform substantial household services
for eiLher himself and/or his or her household
family member and who, due to the accident, has
suffered a significant impairment of the capacity
to perform household services should be entitled
to replacemenL household services for the main-
Lenance and preservation of the household of which
he or she is a member (VoI. L, pp. 283-2841"



268

in determining extent of household servicesbenefito Corporation should have regard to:
household services provided by victim beforethe accident, and exLent to which he or she
can provide such services after the accident;
number of household family members, their
ages and need for such services;

household services that oLher famiry memberscould reasonably be expected to provide afterthe accident;

special factors affecting the need of thedisabled person and othêr members of hisfamily for household services;

services provided ÞV other household family
members or other family members before the
accident;

need to avoid substantial disruption to
employment or daily Iives of housenofd family
members; and

other relevant
284) 

"

circumstances (Vol. f, p"

after four weeks following the daLe of t.heaccident, the Corporation stroutd also have regardto the following additional criteria:
compensation and other benefits provided todisabled person or other houseñold family
members arising out of the accident;
earnings and other income
disabled person; and

of spouse of

if
for

resources (financial or otherwise) availableto household family members to meet the needfor household services (Vol. I, p" ZB5r"

where appropriate, a member of the disabledperson's household or family may be hired toprovide the replacement household-services (Vol.I, p. 287)"

accident victim is unable to provide adequatelyhis or her personal care, he or she snoit¿ bé
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entitled to receive attendant care services, i.e.services (other than medical or nursing care)
which provide for the essential regular personai
care of the victim (Vo1. T, p. ZBg)"

in assessing need for attendant. care services,
regard should be had to:

nature of disability and effect on victim's
ability to provide for his or her ownpersonal carei

medical and nursing services already beingreceived by the accident victim, to theextent they provide for his or her personal
care;

wishes of disabled person to tive outside aninstitutional environment, to the exLenL thatit is reasonable to meet these wishes;

extent to which such services are required t.oenable victim to undertake or õont inue
employment;

assessment made by rehabilitation assessment
team; and

standards developed by government,s or private
agencies in determining needs of disabled
persons for such services (VoI" Í., p. ZgO)"

corporation shourd take into account the attendant
care services that other household family members
could reasonably be expected to provide (Vol. Isp. 29Ll 

"

services should be provided through existing
governmenL or private agencieso but costs should
be met by the Scheme (Vol. I, p. ZgZl "

ryhe¡_e appropriate, member of disabled person, sfamily should be engaged to provide attendãnt careservices; persons so engaged would be entitl_ed toegyivalent payment received by non-family pro-
viders of such care (Vol. I, p. 293).

where necessary for spouse, parent or child ofvictim to aLtend that person continuouslyn the
spouser pârent or child should be paid compensa-tion as if he or she had been incapãcitat.ed by aninjury sustained in a transport ãccidentu to a
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maximum period of four weeks (VoI" I, p. Zg4)"

reasonabLe and necessary travel and accommodation
expenses incurred by spouser parent or child ofvictim in order to provide care and attention tothat victim should be compensated, for a period offour weeks from the daLe of the acciãentø orlonger in exceptional cases (VoI. Io p. ZgS)"

corporaLion shourd have power to make roans todisabled victims who have -or would have oirricìrivborrowing money to purchase a home (VoI. I, p"
2eB).

if victim suffe¡s rong-term physicar disability
which . impairs his or her mouirfty or abirity télive independentry within her home or resideïce,
such person shourd be entitled to reasonabre cosúof necessary modifications to his or her home orresidence; Corporation should take into accountwhether they are required to allow victim to:

gain access to residence;

enjoy reasonable freedom of movement within;
or

Iive independently within the home orresidence (Vo]. I, p. 300).

modifications.should only be compensated if personintends to live in residence Êor a substãntiatperiod; but modification compensation shourd noLbe subject to condition thac victim is olrner ortenant of the premises to be modified (VoI. I, p"
300) 

"

where modification adds substantiarry to varue ofhome or residence ( whet.her or not the accidentvictim o$rns that residence), the CorporaLion
should. have povrer to 

- 
impose a condition riquiringpayment (to Corporation) of increase in value ofhome on the sale of premises or on death ofdisabled person (VoI. r, pp" 301-302).

corporation should meet reasonable cost of victim
who. is required (due to his disabiriLy) to rive inan institution (Vol. f, p. 302).

compensation should be paid for cosL of necessarymodifications to a vehicle owned or regularly useåby victim or member of his or her famíty (Võ1. ro
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p" 306).

corporation should have power to contribute tocost of _purchasing mot,or vehicle where necessary,to avoid financial hardship to accident victimisubject to condition requiiing repaynent of suchcontribution on re-sale ór vehicre oi on death ofaccident victim (Vol" I, p. 307).

lnobirity arlowance equivalent to five percent ofA.w.E. should be payable to persons una-b]e to usepublic t.ransport unassisCed, and who incurexpenses in travelling by reason of their dis-ability; this compensatibn should noL be paidduring the six months immediately folrowing'ineaccident, unless Lhe circumstances are exceptionar(VoI. I, p" 308).

(2) Analysis

Some initial observations are appropriate concerning
Manitoba's no-faurt medicar expense and rehabilitation
assistance provision. Firstly, the funds available for
rchabititation are only that portion of the $r00, 000

medical expense arlowance which remains unexhausted after
medical treatment. The Kopstein ReporL has noted that
other jurisdictions which offer separate funds for medical
expenses and rehabilitation expenses encourage rehabilita-
tion¡ whire the Manitoba Regulation does not. The Manitoba
Regulation provides that only the unused portion of the
medicar expense benefit may be used for rehabiritation.
Therefore, there is no separation of funds and monies are
not availabte for rehabititation purposes untir the medical
expenses have been satisfied ( this does not encourage



-F-

272

rehabilitation ) "27I
rn additíono the Manitoba provision restricts rehabiri-

tation to occupationar rehabititation or retraining. The
Kopstein Report noted that attempting to teach new occupa-
tional skilrs in t.he absence of rehabilitation of t.he
psychol0gical consequences of a crippling injury may be
f ruitles s.272

To be fair to M,P.I.C., it has been observed that the
corporation has interpreted the rehabilitation provision
referred to above riberalry.273 M.p.r.c. has attenpted t.o

create a rehabilitation policy which exceeds what one might
expecL from the wording of the rehabilitation provisions in
the Regulations. Money has been appried to the rehabilita-
tion victims in several vrays, including training and
education, the provision of facirities to improve the
quarity of rife, and through extended disabirity payments

as an incentive and Lo enabre victims to return to work"
rncluded are other subsidies to sararies earned through
employment"274 However, the Kopstein Report notes that
between August of r9g6 and June of 19g8, rehabiritation
assistance was rendered in onry zg cases. This red His

271 Kopstein Report,
Paper No.æ supra n. L e VoI. 2, Pos i t ion

272 tbid., p. 47.
273 ruia.
27 4 tøia.
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Honour Judge Kopstein to concrude that onry the most.

obvious cases received rehabilitation support.275

rt shourd be noted that by virtue of secLion t9(1) and

section L9(2) of Manitoba Regutation 290/aap276 M.p,r"c.
rnâlr upon reasonable grounds, request an ínjured person to
subject himself to treatment or to enrorr in a program or
course, ât the cost of Þ1.p.r.c., and the corporation may

cease to pay Part rr benefits if the injured person refuses
to undergo such treatment or to enrorl in such a course.
However o the insured must be given aL l-east L20 days notice
in writing by registered mail- of the cessation of paymenL

of benefits, and he or she mayo within that r20 day period,
appry to a judge of the court of eueen's Bench for an in-
junction against the cessation of benefits. To t4.p.r,c.'s
credit, this procedure has apparentry only been used once,

and in that case the corporation rater withdrew the
application to have benefits cuL off (due to the particular
facts of the case ) "277

As of June r, 1988, there were 12g rong-term disabitity
claimanLs on file with the corporation. Their injuries

275 tbid., pp " al-qg.
276 wan.

277 c.B.
in Manitoba's

Reg. 290/B8Rr ss. 19(1) and 19(2).

Vehicle Acci nt rnjur¡¡ and Oeàth
esearch Paper

Vol. I, p. 159.
as rrCramer and Armstrong. "
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have been categorized as follows:

Paraplegic 2g

Quadriplegic Z0

Brain Damage 44

Amputee 3

Comatose A

Other Lg278

The Kopstein Report notes that approximately harf of
Lhe claimants on the Long-Term Disability program have some

potentiar for rehabiritation, ranging from remoLe to
excellent .279 However, the Report also states that
although the medical expense coverage was increased to
$r00'000 on Jury 15, LgB7, the increase has not resulted in
much of a change in regard to the amounts of money utitized
for rehabilitation purposes. No explanation is given for
this failure to take advantage of the increased amount of
the benefit.2B0

There is no single agency

dinated approach to the subject

authors of the Researeh paper

278 rbid.o p. r56.

_ 279 Kopstein Report,
Paper No.2, p.48.

280 ruio.
281 rbid.

in þlanitoba with a coor-

of rehabititation "28I rhe

prepared for the Autopac

I' Vo1. 2, Positionsupra n.
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Review commission argue that a positive program of occupa-

tion counselling, aduIL education, special apprenticeship
and work-related training programs, subsidized hiring
programs in cooperation with employers and tailor-made
programs are needed for each individual for whom rehabili-
tation is sought.282 The authors state that these objec-
tives cannot be made subordinate to an accident scheme

whieh purposery undercompensates victims, in order to
provide some " incent ive,' to self -suf f iciency "283 An

important step towards rehabilitation would be to provide
incapacitated persons wiLh the physicar environment which
is suited to their needs. This can be achieved through the
modification of existing dwerrings and automobiresu the
provision of prosthetic devices, modified pubric transportu
adapted places of work and other physical and strucLural
accommodations.2S4 The Research paper stresses concentra-
tion of effort in four main areas:

individual assessment

psycho-social counselling

physical therapy

career development,/occasional rehabilitation2S5
The starting point for this effort wourd be to improve

282 Cra^er and Armstrong, supra n. 277, Vol-. 1, p. 160.
283 ruio.
284 r¡id.
285 rbid., p. r63.
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the corporationos record-keepingu v¿ith particular attention
to strengthening the source of real- information (data

concerning the injuries suffered, efforLs made Lowards

rehabilitationu and the special needs of the victims) o to
facilitate more effective future inquities.2B6

Judge Kopstein concruded that the current Manitoba

provision is inadequate, and that M.p"T"c.'s rehabiritation
program is rimited in scope and does not appear to be pro-
active.287 He recommended that the rehabiritation provis-
ion in t.he Manitoba Regulations be amended to highright the

importance of rehabilitation, and that M.p.I.C. musL

deverop a poricy Lowards rehabiritation which wirl enable

it to assist disabled accident victims to return (as much

as possible) Lo a normal 1ife.288

A major problem with ontario's medical and rehabitita-
tive provisionso as cited by &lr. Justice Osborne¿ wâs the
rooseness of Lhe definition of "rehabilitation'o in section
B of the standard rnsurance poricy, and in its interpreta-
tion by private insurers. Rehabilitation¡ ês covered by

section B (practically-speaking) rerates to out-of-hospital
rehabilitationo i.e, vocational and physicat rehabilitation
(o"H.r.P" rooks after in-hospitar rehabilitation-related

286 rbid., p. 166.

287 xopstein Reporto
Paper No. 2, p. 10I.

288 rbid., p" Io3.

supra, n. L' VoI" II, Position
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expenses) .289

section B requires the insured to incur Lhe rehabili-
tation expense before the insurer must pay for it, Many

accident victims might not (understandably) want to incur
rehabilitation expenses if they could not be sure that the
expenses wourd be covered. This has led to the no-fault
rehabíritation benefit being renamed the "no-pay rehabiri-
tation benefi¡. .'290

A second major problem with rehabiliLation is that the
insurer's "medical advisor" has a sort of veto po$¡er over
proposed rehabilitation (i.e. he or she must approve the
program). The insured may sti1l sue, but this is slow and

expensive" The combination of this "veto power" $¡ith the

"no-pay" problem cited above leads, in Mr. Justice osbor-
ne's opinion, to ineffective provisions regarding rehabili-
tat ion . 291

rn Quebec, the benefits in respect of medicar- expenses

and rehabititation assistance are unrimited by time and

amount. The Regie will reimburse reasonable expenses

incurred by reason of an accidenL for medicar and para-
medical care, transportation by amburance or other means,

the purchase of prosLheses or orthopedic devices and

repracement of clothing, to t.he exLent, that these amounts

289 Osborne ReporL, supra n. 6, VoI. I, p" 16I.
290 rbid., p. l,62.
29f rbid., p. 163"
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are not already covered by a social security scheme.
Manitoba shourd adopt a simirar provision (i.e" benefits
would be unlimited by time and amount).

Regulations passed pursuant to the euebec Act provide
specific details of the expenses which will_ be reimbursed
in respect of medicar- expenses and rehabiritation assis-
Lance" These include:

grasses or contact renses, where the victim did
not wear any previous to the accident;
reasonabre expenses incurred for return transpor-
tation for care or treatment required as a result
of an accident;

mea1s, moLel accommodation and

transportation costs incurred

the purchase, rentaJ_,

clothing , prostheses

devices;

repair or replacement of
¡ or thoped i c and other

taxi or other

as a resulL of
treatment for an injury "292

The proposed amendments to the euebec regislation
introduce specific provisions wiLh respect to the reimbur-
sement of expenses for personal home assistance, care and
personar assistance expenses (where the victim rooked after
children or persons who are unable to care for themserves
prior to the accident), reimbursement of expenses to cover
the absence of a person who (at the time of t.he accident )

292 çue. Reg. c.A-25 , r.7.L.
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reas working without pay in a family enterpríse ando after
the accident, were unable to perform their regular duties
( reimbursement, is payable f or i.g0 days f otrowing t,he

accident | .293

The proposed amendments can be seen as generous in that
they introduce specific provisions for personar care
assistance in various circumstances. However, certain
aspects of the proposed amendments can be criticized. For

instance, the separation of accident victims into different
categories (i.e. classification of victims) can lead to
injustices in the provision of necessary medical and

rehabilitative assistance to these victims.
consider the provision which provides for the reimbur-

sement of actual expenses for personal home assistance.
This is applicable to victims other than those who are
unemployed and able to work, or who work part-timen or who

worked withouL pay in a famiry enLerprise (at the t.ime of
the accident). That is, non-earners are excruded from the
benefit for personal home assistance, unress (emphasis

mine) they can show that as of the accident dateu they q¡ere

responsible for either children under the age of 16 or for
people who (for any reason whatsoever) s¡ere ordinarily
unable to hold any employment. rn this situation such

victims are entitred to an indemnity for care and personar

assistance expenses,

293 gi11 920 crs. gr, gzo g3.r and g3.z
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Why should persons who are unemployed or who only

worked part-t.ime (when the accident occurred) be subject to
this addit.ionar requirement of having to be responsible for
children or persons urho are unable to look after themsel-

ves? The provision is unjust; the personal home care

assistance shoul-d be extended to arr accident victims
( subject to circumstances which depend on the victim
himself, i.e. availability and willingness of family
members to look after him or her etc. ) " Specific provis-
ions should be rnoderled on the New south v{ales Law Reform

Commission approach (to be discussed below).

In New Zealandr problems with the rehabilitation
program include inadequate staffing levels and the need for
better training of rehabilitation officers "294 The

corporation has appointed rehabilitation officers who work

in cooperation with other institutions such as hospitalso

rehabiritation agenciesr Çov€rnment departments and hearth

care professions" These officers refer a1l injured persons

to various rehabilitation services, where the victims have

suffered injuries which will have a serious impact on their
Iives¡ oÍ continue to be off work for eight weeks.295

Rehabilitation officers monitor victims, arrange medical

and para-medical servicesr provide counselling and attempt

to reinstate or place the accident victim in the work

294 P.H. osborneo EgpE, n. rB9, p. 36.
295 rbid., p. 35.
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force.296 The officers arso prepare reconmendations for
claims officers on providing rehabilitation aidso modifica-
tions to homes or cars, and necessary personal care"

A recent Report on the Accident compensation scheme in
New zealand concluded that a national policy of rehabilita-
tion was needed, since the corporation was concerned with
only a small proportion of the disabred ando in particular,
with those peopre requiring rehabiritation of the kind

referred to in the ect.297

The N. S"W" Report contains the most comprehensive

provisions with respect to the benefits for medical
expenses and rehabilitation assisLance. some of the
provisions which should be adopted into a comprehensive

compensation Scheme for Manitoba include:

administrators of the Scheme should arrange for
Lhe provision of services such as physiothêrapy¿

occupational therapy, home nursingu chiropractic
treatment and speech therapy where such serviees

are necessary for the victim and are not covered

by Medicarei

a right to rehabilitation should be explicitly
provided for in the legislation;
administrators of the Scheme should have broad

296 rbia.
297 New ZeaIand. Law Commission.

Eersgnal f n ju.ry.: Prevention and Recovery
Commission, f988), Þ

Report No " 4u
(WellingLon: The
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powers to ensure the provision of rehabilitation
and support serviceso including:

make financial and other arrangements with
government and private service providers for
rehabilitation and support services;

monitor services provided to ensure satisfac-
tory standards, and

provide services or assistance directly to
the victim;

rehabilitation facíIities should (as much as

possible) be de-centralized to aIl_ow rehabilita-
t.ion of victims in or near their home communities;

vocationat training programs should be provided

for accident victims and (emphasis mine) for the

dependent spouses of persons kirled in automobile

accidents;

reasonable work place modification should be paid

for, in the following circumstances:

modifications are necessary to allow the
victim to work in or gain access to the work

place,

modification costs are reasonabl_e (see pp.

266-2671,

administrators of Scheme should have po\,¡er to
contribute to cost of workers, compensation

insurance to assuage fears of employers or of
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the [^¡orkers ' compensation system that if
victim aggravates disabiliLy at v.rork or
sustains second injury which is more severe

due to the pre-existing disability (original-
1y caused by the automobile accident ) o that
liability may arise to pay workers' compensa-

tiono and

administrators of Scheme should have power to
approve the entry into or resumption of
employment by the accident victim on the

basis that, if the employment does not
continue beyond a specified period, the
victims would be entitled to compensation for
loss of earning capacity wiLhout having to
apply for such a benefit again (this is a

"return to work" provision which is highly
useful, because it helps an accident victim
to gain the confidence to return to worko

without fear of thereby losing his or her

benefits ) ;
program should include training for independent

living, social rehabilitation and leisure coun-

selling;
househord services benefit shourd be available to
persons who (prior to the accident) performed

substantial household services for either himserf
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and/or his or her household family members;

in determining the extent of the househord

services benefito corporation shourd have regard
to a number of circumstanees (see pp" 267-26g)¡

if victim is unabre to provide adequatery for his
or her personar care, he or she shourd be entitred
to receive attendant care services, i.e. services
(other than medical or nursing care) which provide
for the essentiar regurar personar care of the
vi ct im;

in assessing the need for atLendant care serviceso
regard shourd be had to a number of circumstances
( see pp " 268-269, supra) ;

administ,rators of scheme should take into account

the attendant care services that other househord

family members courd reasonabty be expected to
provide;

where appropriate, a member of the victim,s family
should be engaged to provide such attendant care
services (these family members wourd be entitled
to the same payment as that received by non-family
providers of such care);

administrators of scheme should have power to make

loans to victims for the modification or purchase

of a home, subject to the following conditions:
regard should be had to whether modifications
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gain access to
joy reasonable

freedom of movement within s ot Iive indepen_

dently within the home or residence,

modifications should only be compensated if
the person intends to live in residence for a

substantial period (victim need not be o\¡¡ner

or tenant or premises to be modified),
if modification adds substantially to value
of home or residence, adminisLrators of
Scheme should be able to require payment to
then of increase in value of home on sale of
premises;

compensation should be paid for the cost
necessary modifications to a vehicle owned

regularly used by the victim or members of his
her family.

rf the above provisions $rere incorporated into a

compensation scheme for automobile accident victims in
Manitoba, it will be observed that many of the concerns and

suggesLions raised in the @ wouLd be satis-
fied "

are necessary for victim
hi s or her r es idence u

to

en

of

or

or

The institutional structure
a significant difference to
failure) of the rehabiliLation

of rehabilitation can make

the overall success ( or
efforts.29B one observer

298 rson, supra n. r77, p. 630"
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has noted thato in workers' compensaLion schemesu there are
several advantages to the provision of crinical rehabilita-
tion. They are as follows:

because rehabilitation is perceived as a vray of
saving vasL sums of money in compensationu it is
arso perceived as something on which money should
be spent. Therefore¡ cl-inics run by workers,
compensation schemes sometimes have equipment in
other facirities beyond those that are avairabre
elsewhere;

accident victims are commonly crassified in
compensation systems and by emproyers in arbitrary
and extreme $rays, such as ',unfit for work,, or !,f it
for rtrorkr" often with an intermediate crassif ica-
tion, such as ,,f it f or light work.r, These
cr-assifications can be counter-productive in
relation to a worker who wishes to return to work
but is worried as to whether or not he wirl be
able to adjust. A disabled worker may like to
f eeI his rday back to f u1l employment, perhaps
beginning with a tittle, being able to rest or
quit aL a time of his own choice and without being
subject to a pre-determined level 0f performance.
This graduated return to work is, howevero often
unattainable in the work prace. cr-inics run by
boards such as the workers' compensaLion schemes
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can, if they work well,
problem;

287

help to overcome this

the administration of clinicat rehabilitation by a

compensation board might creaLe a sense of urgency

that is crucial to the momentum of rehabilita-
tion. 299

However, board clinics may have certain negative
effects on the recovery of patients:

admission to a board clinic can increase the
number of doctors by whom a patient is examined

and may arso result in the disorientation of the

accident victim ( if patient. normarly lives beyond

dairy traverling distance of the crinicu he or she

may be removed from the support of family life);
administration of a clinical_ facility by an

administrative board can arso increase anxiety in
other vjays, i.e. patients sometime assume that
success in treatment wilr be measured by the
termination of compensation payments, and that.

consequently incentives or pressures might exist
for the clinic staff to be unduly hasty and

crassify patients as recovered (if this fear
occurs, the victims may react by trying to avoid
or deny partial success therapy or by otherwise
striving to prove their disabilities);

299 rbid., p. 63r.
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if the administrative struct,ure of the crinical
rehabilitation aspect of the compensation scheme

is perceived as a form of benefit controlu this
could lead to a reduction in candour by accident

victimso which could aggravate the difficurties of
diagnosis and the prescription of treatment;

clinics run by administrative boards or schemes

have a captive clientele, and the quality of their
out.put is not monitored by market movements. They

are relatively immune from markeL pressures which

might require sensitivity to crient satisfaction
or to client perceptions of the qualiLy of
treaLment. This probremo howevero can be dealt
with by allowing market mechanisms to operate (to
some extent) in the administrative scheme, i.e.
the board could arrow the patient to seek treat-
ment elsewhereo at a clinic of the victim,s
choice " 

3oo

rt is submitted thaL an approach to medical and

rehabiritation assistanceo based on the euebec (unrimited
benefits) and New south wales (specific and detaired
provisions with respect to assisLance avaitable) schemes

would adequately dear v¡ith many of the concerns raised
above. However, this conclusion is subject to the caveat

that many of the problems which have been noted in ad-

300i -,.,'Ibid., pp. 63f-632"
:

:.. i
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ministrative schemes which offer clinical rehabí1ítation
(such as workers' compensation) can be traced directly back

to the attitudes of the Schemes' administrators. There-

fore, as much as possibleo the legislation should emphasize

in a detailed and specific manneru the assistance to be

offered and the benefits available (see recommendations on

pp. 2BI-285 and 29r-293) "

Another important issue dealing with rehabilitation of
accident victims is social rehabilitation. This term

refers to assisLance to victims to help them to readjust to
employment,, family, recreational and community tife.
Administration of rehabilitation services by boards or

schemes specifically charged with compensation of accident

victims can have substantial advantages compared with

separate structures" In particular, this administration

tends to create a sense of urgency that is crueialo if
damaging delays to rehabilitation are to be avoided. If
the claims adjudicator and the rehabilitation consultant

are working under a conmon direction for the same organiza-

tion, this can promote consistency in communications, and

minimizes the risk of anxieties being created where the

adjudicator and the rehabilitation consul-tant have dif-
ferent expectations of the patient (i.e, should use a

unified approach to compensation¡.30r

However, such Schemes can have significant problems.

3or rbid., p. 633.
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The major problem is timing.
290

If there is a delay in
adjudication of a claim, t,here may also be a conseguential
deray in commencement of rehabiritation until the ad-
ministraLors of the scheme decide whether the disability is
compensable under that scheme. For exampre, in relation to
disability insurance, cases arise in which t.he insurer
derays provision of equipment to see what government
services wiIl be provided, and vice ,rur"a.302

The opposite probrem may arise near the end of a cIaim.
That iso the recovery of a patient and the termination of
compensation benefits (or the assessment of a permanent
pension) do not as a matter of law terminaLe erigibility
for rehabilitation services, but they often have that
effect in practice. Another probrem is that this singre
structure may restrict a patient,s ordinary freedom of
choice as to the supply of rehabiritation services.303

rt has also been noted that vocationar rehabiritation
is sometimes pursued to the exclusion of other social
goals- This approach tends to exclude other aspects of
social rehabiritation ( i . e. recreational activity or
domestic adjustment) either as independent goalsr or as a

prelude to employment" There is arso the possibirity that
the administrators of the scheme wirl overl_ook t.he poten-
tiar risk of the pre-injury emproyment as a cause of

302 ruia., pp. 633-634.
303 rbid., p. 634.
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further injury (i.e. t.he administrators will not consider

whether or not some alternative employment míght be

healthier for the claimant in the long run¡.304

coÍunentators have noLed the difficulties which have

arisen where disability insurers seek involvement in
rehabilitation programs, even to the extent of arguing that
they should be part of the "rehabilitation team.', Any such

rore for the disability insurer would create an obvious

conflict of interest, and the craim of the insured to such

a role might cause anxiety to the victim (especially where

his or her attending physician appears to go along with the

recommendat.ions of the insurer ) . This probrem can be deart
with by ensuring the proposed rehabiritation programs are

likely (where possibre) to resuLt in emproyment income of a

relativery generous amount, for a certain and significant
period of ¡i*".305

The problem cited immediately above really is in
respect of compensation for partial disability. In
compensation schemes which alrow benefits for partial
disability, this provision (combined with a provision which

allows the victim to attempt a'rreturn to work'o without
impairing his or her right to benefits) can significantly
reduce the concerns of the accidenL victim that efforts
towards rehabilitation are really onry designed as a means

304

305

pp" 634-635.

p. 635.

rbid.

rbid "
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of quickty cutting off the compensation payable.

A comprehensive automobire accident compensation scheme

for Manitoba should contain appropriate provisions (based

on the New south wares approach) which deal with the

concerns raised above" These can incrude conditions which:

aIlow the victim to ret,urn to work without
impairing his right Lo compensation (for a defined
period of time);

provide for benefits r¿hich take advantage of
existing government services in respect to
rehabilitation (so t.hat the administrators of the

scheme do not wait to see if rehabilitation will
be provided through some other scheme or branch of
government ) ;

direct the administrators of the scheme to place

emphasis on goals such as recreational activities
or domestic adjustment which is equivarent to the

emphasis placed on vocational rehabilitation;
di rect the administrators of the Scheme to
specifically consider whether or not the victim,s
pre-injury activity could be a cause of further
injury o or aggravate the existing injury, and

whether or not some art.ernative employment shourd

be sought for the victim;
ensure that persons charged wit,h the administra-
tion of different components of the Scheme (i.e.
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those who adjudicate upon the eligibility for and

the amount of benefits, and those who are respon-

sible for the rehabilitation of the accident
victim) have unified goals, underscored by the

need to provide adequate and reasonable compensa-

t.ion as well as the need to (as much as possible)

rehabilitate the accident vicLim.

Death Benefits

( I ) Comparison

(a) Manitoba

(i) Part II Benefits

M.P"I.C. will pay actual funeral expenses of up to
$2,500 (this level has been recently raised irom
the previous leve1 of $I,500) where:

(a) an insured suffers loss of his or her
life by reason of an injury arising out
of an accident for whích coverage is
provided under Division II, whether that
loss of life is immediate or occurs
subsequent to Lreatment; and

(b) that loss of tife is directly
attributable to that injury, which is thó
primary cause thereof... (s.I0) "

no t.ime limit is imposed in relation to thefuneral expense benefit; it would appear, however,
that the injury sustained in the accident must be
the primary cause of the victim,s death (ie" there
is a causation requirement)"

secLion fI(1)(a) provides for payment of 9I0,000to the "primary dependant."

"primary dependant" includes:

surviving wife or husband of an
insured who died as a result of

(i)
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in an accident

(ii) the dependent child or children of a
deceased. insured, if the v¡ife or
husband predeceases Lhe insuredu
or is for any other reason prevented
f rom qual i fyi ng as a pr imary
dependant under clause (a); or

( iii ) the dependent or dependent parents
of an insuredo if the insured is not
survived by Ia wife, husbando child
or childrenl (s.4) 

"

where there are more than one primary dependantsu
9n1y one of them wilt be treated ãs ã primary
dependant, and the others wiII be regarãed aË
secondary dependantso but the total amount payable
t9 aI] such persons shatt be divided equatly ãmong
Lhem Is.11 (2)] 

"

for example, suppose a man dies in an automobiteaccident, and his wife has predeceased him. Thereare three surviving dependent children. Each of
these _ persons would clearly qualify as ,'primary
dependants. "

howeve_r, _only one of them will ( for the purposes
of calculating the amounts payable¡ recdivd theprimary dependant benefit õt- $fO,OOO.OO. Theothers will each receive (for calculation pur-
poses ) the secondary dependant benefi t of
$2,000.00 [s.11(I) ] "

the total amount of death benefits payable is
$I0,000.00 plus (Z x $2,000.00) equats $rã,OOO.OO.Thereforeo each of these three people wiIIactually receive one-third of $I4 r 00-0.00, or
$4,667.00 [ s. lI (2) ] .

the definitions of "vlifero' and ,'husband,, under theRegulations include common-Iaw spouses who havelived and cohabited in the same dwelling with oneperson ( the insured) to the exclusion of al1others, continuously for at leasL two years (s.4).
other dependants to be considered are the depen-dent child(ren) and dependent parent(s) of the
insured:

'Dependent" child is:
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(i) a child ruho is under the age of
18 years and who is dePendent
upon ân insured; or

a person of I8 years of age or
over, who, by reason of mental
or physi ca1 infi rmity, i s
unabte to provide himself or
herself with the necessaries of
Iife; or

a person who is enrolledo and
in fu11-time regular atten-
dance, at a university,
technical or professional
training school o or other
recognized insLitution of
learning, and who is dependent
upon an insured (s.4).

( ii )

(iii)

the child or person referred to above must be a
child of the insured t oÍ someone to whom the
insured stands in loco parentis (s.4)'

"dependent parenL" is one who is unable to provide
himself or herself with the necessaries of tife
without the assistance of the insured (s.4).

it is clear from the definition of "primary
dependant" set out above, that a dependent child
or dependent parent of the insured may indeed be
considered a primary dependant.

in this case, Lhe parent or child lrtould receive
primary dependant benefit of $10'000.00 [s.11(1) ] "

if the dependent parent or child does not qualify
as a primary dependant, he or she would be classed
as a "secondary dependant" (s.4).

in this caseo he or she would be eligible for the
secondary dependant benefit of Ç2 o0 00 " 00
ls"rr(r) l.
as indicated above, if t.here is more than one
primary dependant (i.e" several dependent children
or parents) then, for the purposes of determining
the amount of benefits payable, only one of these
persons would be regarded as a primary dependant
ls.lr(2)1"
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the others will be classed as secondary depen-
dants; however, the amount payable to aIl these
persons shall be divided equally between them
1s"11(2)1.

where there is a surviving spouse of the accident
victim, and the surviving spouse qualifies as a
"primary dependant" under the Regulationsu he or
she will be regarded as the primary dependant and
the dependent children or parents of the insured
will be regarded as !'secondary dependants" of the
accident victim ( s.4 ) .

thereforeo the problem of several primary depen-
dants would not. arise in this situation.
when the insured and his or her spouse are both
killed within seconds of each other, the spouse is
also regarded as an "insured" for the purposes of
the death benefit, and the dependent children (if
any) will receive death benefits in respect of
both deaths, i"e. the children will be treateQ^gs
dependants of both the insured and the spouse.ruo

if no spouser pâr€Dts, or children qualify as
primary or secondary dependants, Section 11(3) of
the Regulations comes into play.

in this case, l'l"P"I.C" shall pay $4,000.00, to be
divided equally among the parents, children over
eighteen, brothers or sisters of the insured, who
were receiving some financial support from the
insured at the t ime the accident occur red
ls.II(3)(a)1"
if an infant child dies as a result of an injury
sustained in a motor vehicle accident, and no
benefits are otherwise payable in respect of his
or her death, the parents with whom he or she
usually lived are entitled to $2,000.00
Is.lt(3)(b)].
if a person who is over I8 years of age is kitled
in an automobile accident, and leaves no surviving
spouse, and no benefits are otherwise payabte
under Section 11 in respect of his or her death,
the deceased's parents are entitled to 920000.00
1s.11(3)(c)1.

306 Re Public Trustee of Man. and M.Ì-,1_:g= (Lg74l , 46
D.L"R" ( 3
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the death benefits in respecL of deceased children
do not apply to stillborn children whose death in
t.he womb is the resulL of an automobile acci-
dent.3o7

death benefits payable to survivors wil-l be
reduced to the extent of any amount previously
paid by ¡4"P" I.C" under Section 20 as an impairment
benefit (s.28).

death benefits are noL reduced by reason of prior
payment of disability benefits to the vicLim, ie"
while victim was still alive (s.26).

benefits are not indexed.

even if accident victim is/was eligible for or
receives workers' compensationn dependants are
still eligible for the death benefits under
Section 1I (Section 34).

(ii) The Kopstein Report

funeral expenses to be increased to maximum of
S3, s00.00 (p. 80 ) .

death benefits payable to survivors to be modelled
on Quebec Scheme:

death benefit wiIl be annuity based on
percentage of the weekly disability benefit
that the deceased would have received had he
or she survived, and will vary according to
the number of dependants;

one dependant: 55 percenL of permanent
weekly disabitity benefit

two dependants: 65 percent of permanent
weekly disability benefit

t.hree dependants: 70 percent of per-
manent weekly disability benefit (this
increases to a maximum of seven depen-
dants or 90 percent of the permanent
weekly disability benefit) (pp. 80-81).

307 Mathison v. Hofer, I1984] 3 w.w.R. 343 (Man. Q.B. ).
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as benefit is to be based on annuity which will be
otherwise payable to accident victim, it. is
assumed that the benefit is subject to indexation
in accordance with Lhe annual growth rate in the
Average Industrial Composite fndex of Wagesu and
that the benef it would be of f set by U" I.C. ' C.P.P.
and workers' compensation, where any amounts are
payable to the vicLim (or his/her estate) from
these sources (p. 82l "

(b) Ontario

(i) The Standard Insurance Policv

insurer is liab1e for payment of funeral expenses
actually incurred up to a maximum of $1'000.00 in
respect of the death of any one person (VoI. IIu
p" 760).

there are also lump-sum death benefits payable to
surviving relatives, only if death occurs within
180 days of the accident t oÍ within 104 weeks ( if
the insured was continuously disabled throughout
that period) (VoI. II' p" 760).

amount of death benefit depends on status of the
deceased and eligible beneficiaries at the time of
the accident:

if deceased v¿as head of the householdo or
spouse of deceased was head of the householdo
the death benefit is $10'000.00;

if there is one dependant other than the
surviving head of the household or spouse of
Lhe head of the householdo that other
dependant, receives $2,000.00;

if there are other dependants beyond the
first r those dependants are entitled to
$1 , 000 " 00 each, but only in t.he event that
the deceased is the head of the household
(Vol. II, p. 760).

"spouse" means either of a man and v¡oman who are
married to each other and includes either of a man
and woman who are not married to each other but
have cohabited continuously for a period of not
less than five years or have cohabited continuous-
ly for the preceding year, where there is a child
born of whom they are the natural parents (VoI.
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rr, p. 760 ) "

"dependant" means

spouse of head of Lhe household who resides
with the head of the household;

person under the age of 18 who resides with
and is principally dependent upon the head of
the household or spouse of the head of the
household for financial support;

person 18 years of age or older who because
of mental or physical infirmity, is prin-
cipally dependent upon the head of the
household or the spouse of the head of the
household for financial support; or

person 18 years of age or over who, because
of full-time attendance at schoolo college or
university is principally dependent upon the
head of the household or the spouse of the
head of the household for financial support;
or

parenL or relative of the head of the
household or his or her spouse who resides in
the same dwelling premise and is principally
dependent upon the head of the household or
his or her spouse for financial support (Vol.
II, p" 760).

no death benefit is payable if no head of the
household or dependant survives the victim by at
least 30 days (VoI" II, p. 760).

benefits are not indexed.

( ii ) The Osborne Repor'!

funeral benefits should be increased to $3,000.00
(VoI" T-, p. 5Br)"

death benefit for survivor should not be linked to
the deceased's income, but should provide modesLt
reasonable, short-term financial assistance to
survivors (VoI. T-, p. 580).

benefit should be $25,000.00 for death of head of
the household or death of spouse of head of the
household; additionat $10'000.00 shall be paid for



each dependant of the head of the
spouse (Vol. I, p. 581).

if dependent child is killed, death
be $I0,000.00 (Vo1. I, p. 581).

death benefit should noL be indexed
s84)"
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household or

benefit would

(VoI. I, p.

the surviving spouse of an accident victim is
entitled for life to an indemniLy equivalent to
558 of the income replacement indemnity to which
the accident victim would have been entitled to
(had he or she survived and been rendered unable
to hold any employment by reason oE the accident)
lss.37(1¡ and 37(2) l.
however, if the surviving spouse is under 35 years
of ê9êo childless and not disabledo he or she is
no longer deemed a dependant five years after the
death of the victim Is.37(6)1.
if t.here is no surviving spouse but there are
surviving dependants, the weekly indemnity is paid
as follows:

I dependant

(c) Quebec

(i)

2 dependants

3 dependants

4 dependants

The Automobile Insurance Act

55E of income replacement
indennity victim would
have been entitled to had
he/she survived (minimum:
$164.24 per week)

65t of indemnity (mini-
mums $184.78 per week)

708 of indemnity (mini-
mums $205.32 per week)

75t of indennity (mini-
mums ç225,86 per week)

this continues up to 908 of the income
replacement indemníty Is.37(3) 1.

"dependanL" is defined in the Act as:

(a) a spouse;
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a person who is, of¡ as the case may
be, was, married to the victim, and

(i) is separated from him
or whose marriage has been
dissolved by a final
judgment of divorce or
declared null and

at the time of the accident u

$ras entitled to receive an
aliment.ary pension from the
victim pursuant to a judgment

( ii )

or agreement;

(c) a person related to the victim by
blood or adoption, and any stranger
who stood in loco parentis to the
victim or tffirn stood
in t_ggg_-pgæ¡!fg, who, êt the time
ffit, rÀ7as wholly or
substantially maintained by the
income of the victim Is.r120) ].

the phrase "to be wholly or substantially main-
tained by the income of the victim" means that at
the time of the accident the victim was providing,
from his or her income or earnings from all
sources o f.or more than 508 of the basic needs and
maintenance costs of that dependant (Que. Reg.
c.IA-25, r.7 "L], s.29).

a child is presumed to be wholly or substantially
maintained by the income of the accident victim if
the child has no spouse, is unemployed and:

(1) is a minor; or

(2) is between 18 and 25 years of age
and has been attending a universityo
college or secondary or post-
secondary establishment on a fuIl-
time basis ever since his or her
ISth birthday; or

( 3 ) is over f8 years of age and has been
an invalíd ever since his or her
18th birthday (Que. Reg. c. Ie-250
r"7"Il, s.30)"

where an accident victim who had no surviving
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spouse or dependants dies, and his or her con-
tribution of work ensured the viability of a
f ami 1y enterpr ise whose principal owner v¡as
related to him or her by blood or adoption, t.he
ov¡ner is entitled to t.he minimum indemnity
provided for a dependant (s.38).

it is possible for a person to become a dependant
of the victim after the accident occurred, where:

(f) he marries the victim and cohabits
with her;

(2\ where the person and the victim live
together as husband and wife;

(a) if the person and the victim
reside together for 3 years' or
for I year and if a child
issues from their union; and

(b) if they are publicly repre-
sented as spouses;

(c) where the person is or has been
married to the victim; and

(i)

( ii )

is separated from her
or

his marriage to the
victim has been dissolved
by a f iìraI judgment of

:::ot". 
or declared nu11

if the person is entitled
to receive an alimentary
pension from the victim
pursuant. to a judgment or
agreement;

where the person:

( I ) is related to the
victim by blood or
adoption, or

(2) stands (in loco
parentis) to the
victim or

(iii)

(iv)
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(3) is a person to whom
the victim st.ands
(in loco parentis)
and

(4) if the victim
provides for
more Lhan 503 of
the basic needs
and maintenance
costs of that
person ( s.26.1
and Que. Reg "c. IA-250 r "7 "I),s.30.1) "

where an accident victim dies teaving no surviving
spouse or dependants, a Lump-Sum Payment totalling
$8,400"54 (for I9B8) is divided equally among the
accident victim's surviving parents (s.39).

where there is only one parento that entire amount
goes to that parent (s.39)"

if there are no surviving parents or dependants"
the estate of the victim is entitled to a Lump-Sum
Payment (for 19BB) of ç4,200"27 (s.39).

the death of an accident victim entitles his
estate to a lump sum indemnity (for 1988) of
$2,800"18 for funeral expenses (s"a7) 

"

where the death benefit is paid in the form of a
pension, it is reduced by the amount of the
surviving spouse's pension and orphan's pension
payable by reason of the accident under the Quebec
Pension PIan or an equivalent plan of another
jurisdiction (s.4I) 

"

benefits payable in the form of a pension are paid
once every other week (s.43).

death benefit payable in form of pension is
revaforized annuaIly, by multiplying the amount
that would have otherwise been payable for that
month by the ratio that the Quebec Pension Index
for that following year bears to the Pension Index
for the year preceding that following year (s"48).
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(ii ) Proposed Amendments

the spouse of a deceased victim is entitled to a
lump-sum indemnity which is calculated by multi-
plying t.he gross annual income (which r¿ouLd have
been used as the basis for calculating the income
replacement indemnity payable to the accident
victim) by the faetor appearing in Schedul_e I
opposite the age of the victim (as of the date of
death) (cI. 64) "

the amount of the lump-sum indemnity payable will
not be less than $40, 000 " 00; even where the
accident victim would not have been entitled to an
income replacement indemnity, the lump-sum
indemnity payable to his or her surviving spouse
will be $40,000"00 (cls" 65 and 66).

the dependants of a deceased accident victim
(aside from his or her spouse) are entitled to a
Iump-sum indemnity in the amount listed in
Schedule III opposite the age of the victim (as of
the date of deaLh); if the dependant is disabled
on the date of death of the victim, he or she is
entitled to an additional lump-sum indemnity of
$16,500.00 (cls. 67 and 68).

if the surviving spouse is disabled on the date of
the victim's death, the lump-sum indemnity to
which he or she is entitled is computed according
to the facbors appearing in Schedule ff, which is
attached to the BiIt (cI. 64 and Schedute II).
the Schedules referred to contain two columns.
The left-hand column states the age of the victim
in years, while the right-hand column has a factor
which varies from f.0 to 5.0" This is the
"multiplying factor" referred to above.

for example, consider the lump-sum indemnity
payable to a spouse of a deceased accident vietim
(assume the spouse is not disabled). AIso assume
that the accident victim is 40 years of age. If
we examine Schedule I, vre find that. opposite 40
years of age is the factor 4"0. This means that
the surviving spouse would be entitled to the
following lump-sum benefit:
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Igross annual income which would have
been used as basis for computing
income replacement indemnity
payable to victim, as of the
date of his death, had he survived
but been totally disabledl x 4.0 = [lump sum

indemnity payable to
surviving spousel

the "factors" begin at 1.0 (the lowest facLor) for
an accident vicLim who is 25 years of age or lesso
increase to a maximum of 5"0 (for an accident
victim who is 45 years of a9e), and then decrease
to a minimum of 1.0 (for accident fatalities who
are 65 years of age or older ) ( Schedule I ) "

the BiII also provides for an additional indemnity
payable where the accident victim dies and has no
surviving spouse, but is survived by a child who
meets the definition of "dependant" as set out in
clause 2(31 of the Bill:

a person related to the victim by blood or
adoption and any stranger in blood who stands
in loco parentis to the victim or to whom the
victim stands in locg _-pgle¡!Ê and whose
basic needs and ffiare, at the
time of the accident, borne by the victim to
the extent of over 50t.

this child is entitled (in addiLion to the lump-
sum benefit payabl-e under Schedule III and the
possible additional lump-sum of $I6,500,00 payable
to disabled dependants) to a further (emphasis
mine) lump-sum indemnity in an amount equal to the
indemnity which would have been paid to a surviv-
ing spouse (if there was one), íf there is more
than one child who meet,s this eligibility require-
ment, the further lump-sum indemnity wiIl be
divided equally between them (cI. 69).

if the accident victim has no spouse and no
dependants who survive him, his mother and father
are entitled to equal shares of a lump-sum
indemnity of $15,000"00; if one parent dies (or
has abandoned the victim or been deprived of
parental authority), his or her share goes to the
other parent (cI" 70).

the estate of the accídent victim is entitled to a
lump-sum indemni ty of $2,800.00 for funeral
expenses (cl. 7J-)"
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the Bill makes provision for a dependant who is
entitled to a death benefit. indemnity to apply to
have that indemnity paid in periodic installments
over a period not longer than twenty years. In
fact¡ ân accident victim's surviving spouse or
dependants who are currently entitled to the
present death benefit of a life annuity may apply
for its replacement by an amount of equivalent
value, to be payable in periodic installments
(according to terms and conditions prescribed by
regulation) (c1s. 72 and 73)"

despite the fairly generous lump-sum benefits
payable according to the 8i11, one can see that
there are several negative considerations:

the lump-sum amount may not be as substantial
as the I ife annui ty which is cur rently
payable to the victim's surviving spouse
and/or dependants (ie. survivors may end up
receiving less than they are currently
receiving ) ;

the lump-sum payment may generate greater
interest than the annuity payments currently
being made (depending, of course, on how the
Iump sum is disposed of ) , thus having
negative tax implications for the surviving
fami Iy ;

the lump-sum payments have been.f-ound to be
subject to imprudent management. JUo

aIl death benefits (except for the funeral expense
payable to the estate of the victim) will be
revalorized on January lst of each year, by
multiplying the amount to be revalorized by the
ratio between the Consumer Price Index for the
current year and that for the preceding year (c1s"
B3 " 36 to 83.4I ) .

(d) New Zealand

reasonable funeral expenses are covered (s.81)"

Iump-sums are payable to widows and widowers
(including common law spouses) and children who

308 osborne Report, supra, n. 6, vol. ru p. 422.
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are either parËially or totally dependent on the
deceased:

for a totally dependenL spouseo the lump-sum
is $4,000. 00 (and is reduced according to t.he
degree of dependency on t.he deceased), and

for totally dependent children, the lump-sum
is $2,000.00 (reduced according to degree of
dependancy) per child, subject to a maximum
of $6,000.00 (if the maximum is reached, each
child receives equal share of t.he $6 

" 
000.00 )(s.82).

E.R.C. is also payable to dependants of a deceased
earner.

the surviving spouse ( incLuding a conmon law
spouse ) is entitled to a weekly payment of up t.o
3/5 of. the amounL of earnings-related compensation
that would have been payable to the deceased
person, had he survived (but been totally in-
capacitated); if the surviving spouse was only
partially dependent on the deceased, the benefit
will be reduced accordingly Iss"65(1) and (2)1.

a dependent child is entitled to weekly paymenLs
of up to f/5 of the amount of earnings-related
compensation that would have been payable to the
deceased person, had he survived the accident (and
been totally incapacitated); if the dependent
child vras only partially dependent on the de-
ceased, the benefit wilI be reduced accordingly
Iss.65(I) and (2)].

maximum weekly compensation for dependent child is
(as of June, L987 ) $163.40 (ss.60 and 65).

the t.otal amount of E.R.C. payable cannot exceed
the maximum which would have been payable to the
deceased had he survived, but suffered a total
loss of earning capacity; this amount would
usually be B0 percent of the deceased's pre-
accident earnings Is.65(7) ].
rate of E.R.C. payable to a dependent child of a
victim shalI be increased to up to 2/5 of the
E.R.C. that would have been payable to the victim
(had he survived, but been totally incapacitated),
where the surviving parent of the dependent child
also dies (i"e" is either killed in the accident
or dies subsequent to the accident) [s"65(4) ] "
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E. R. C . is also payable to other persons who rdere
partially or totally dependent on the accident
victim immediately before the time of t.he acci-
dent, êt such rate and for such period as the
Corporation thinks fit Is.65(2) (c) ].
no E.R.C. shall be payable where the victim ís not
an earner, unless the accident victim woul-d have
been eligibte for compensation for Ioss of
potential earning capacity (i.e. v¡as a student or
young person about to enter work force, etc. ) in
accordance with Section 63 of the Act Is.65(9) ] "

as E.R"C. is calculated on basis of relevant
earnings (which are increased in accordance with
changes in the average weekly wage of earners in
New Zealand), it would appear that the E.R.C.
payable to dependants of the victim would increase
as well.

the surviving spouse's weekly indemnity is usually
payable until age 65, or until his or her death,
marriage or re-marriage (whichever is sooner), but.
may be extended past age 65 if the accident occurs
after the surviving spouse attains the age of 60
years. E.R.C. wiII cease one year after the date
of the accident, if the accident occurs after the
surviving spouse attains the age of 69 years
1s.66(2)1.

a dependent child is entitled to receive E.R"C.
for as long as it would have been payable to the
victim under Section 60 of the Act (if the victim
had survived, but suffered permanent and total
incapacity); the Corporation has discretion to
extend payment of compensation to any child of the
deceased person after the expiration of the period
for which it is payable or to pay E.R.C" to any
children over the age of eighteen, if and to the
extent that the Corporation considers that. such
payments are necessary for the education of the
child or ( in special circumstances ) for the
maintenance of that child Is.eS(6) ].

( e ) Victoria

Fùhere an earner ( emphasis mine )of a transport acCident, his
spouse is entitled to a lump sum

dies as a result
or her surviving
payment (s.57) 

"
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n'surviving spousert is defined as a dependent
spouse of the accident victim; however o the term
"dependent spouse" is defined generallyo as a
person who would be whollyo mainly or in part.
dependent on the accident vict.im; Is"3(1¡].
the amount of the Lump-Sum Benefit depends on the
age of the accident victim at the time of death:
the younger the victim, the greater the payment"
The max imum benefi t of ( as of JuIy 1, 19BB )
$79,850.00 would be payable if the accident victim
vùas 25 years of age or younger. The formula is I

[maximum amount of benefit] x [I25 - A]
100

The value of A is as follows:

for earners 75 years of age or older, '15¡

for earners 25 or under, 25t

if the earner vras over 25 years but under 750
the age of the earner at the date of the
accident Is.57(2)].

it should be noted that any Lump-Sum Death Payment
is reduced by the value of the Lump-Sum Impairment.
Benefit (described above, at p" f00) that may have
been paid to the accident vict.im prior to his or
her death Is"57(2)]"
the Act also prescribes a special formula to be
usedTF there is more than one surviving spouse,
Each surviving spouse will receive the amount
calculated as follows:

[maximum amount of benefit] x B
($79,850.00) B +T

B is the number of years during which
surviving spouse $ras a dependenL spouse
the earner.

C is the sum of years during which each other
surviving spouse of the earner \,¡as a depen-
dent spouse of the earner I s.57 ( 3 ) ] "

it will be seen from this formula that the
surviving spouse who has been dependent on the
accident victim for the greater number of years,
wilI receive a larger lump sum benefit than the

t.he
of
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other surviving spouse(s) 
"

as if t.his formula wasn't complicated enough, LheAct prescribes another formula to be used in the
f oltowing ci rcurñsLances:

(a) there is more than one surviving spouse; and

(b) the deceased leaves a "dependent chiId"
( "dependent childrr is def ined at p. 313 )whose surviving parent is not a dependent
spouse of the accident victim or who dões notwhoIly, mainly or in part provide economic
support for the ,'dependent chiId"; in thissituation, the "dependent chil_d,' would beeligible for the so-called ',orphanos bene-fits'r (these benefits are described be1ow, âtp" 313) of a lump-sum paymentu a weeklyperiodic payment and an "education allowanceú
1s.59(I)l; but

(c) the poor "dependent child,' described above isrendered ineligible for the Iump-sum com-ponent of the "orphan's benefiL" because of
the operation of s.59(9) of the Act; s.59(9)provides that where the Commissi-õn is liable
to make payments to the accident victim,ssurviving spouse r rìo lump-sum benef i t i spayable to the ',dependent child', of the
accident victim (see p. 3I4).

if all Lhree of the above circumstances occur , twothings happen:

(a) "dependent child" of the accident victimo who
would have been entitled to a death benefit
under Section 59 of the Act but for theoperation of Section 59(9), will now beeliqible for where there is a survfîfiã
spouse who ls also eliqible for a -Sum
Death Benef an aI reora -sum
amount at s, an e ua share alonq witall other de en ren of the victim

o are in t e same situation ) " However,
this
the

lump-sum
fo1 lowing

amount s redu
formula:

according to

$29,850.00 (as of JuIy I, l-988 )s+1
S is I or, if there is more than onesurviving spouse the number of the
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surviving spouses Is"57(4) l.
(b) where the above formula is used (i.e. where adependent chitd quatifies for a share of theIump-sum amount calculated as above), themaximum amount of the Iump-sum used to

Imaximum amount of 1ump-sum
benefit payable; this is
$79,8S0.00 as of July I,19Bgl minus

Imaximum amount of lump-sum
benefit payabte" ie. g?9,850.001 equals

the amount of the mâxim rm rrrmp-srrm benef it to beused in pJ-ace of 979,850"00 in the formula forcalculating the lump-srrm benefit payabre to eachsurviving spouse (see above),

S is l- or, if there is more than one surviv-ing spouse the number of the surviving
spouses Is.SZ(4)].

i-t is apparent from the above formulas, that wherethere is both- a surviving spouse and a dependenichild entitLed to a share of the rump-sum bänefit,the maximum amount of the benefit used in thecarculation of. the lump-sum death benefit payabteto the surviving spouse will be reduced- b-'y atleast 50 -percent ( if there is one surviïingspouse) and by more than 50 percent (if there iãmore than one surviving spouse).

Lhat is, what the Act gives with one hand, ittakes av¡ay with the ott¡er;

the_"dependent chiId,' who would, by virtue ofs.59(I), be entitled to a lump--sum deathbenefit, is denied this by s"59(9i;
but, where s.59 ( 9 ) cruelly denies that
dependent child the usual Iúmp-sum benefitpayable to dependent ehildreñ, the child
becomes eligible for a share in another lump_
sum death benefit Is"57(a) ];
but, where the Act has generously al_lowedthat dependent chllt[ a share in anot-her lump-
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sum death benefit, it simultaneously employs
a nerd formula for the calculation of a nev¡
maximum amount to be used in the calculatÏon
@um death benef it payable to
surviving spouses of the accident victim (ie.
the formula ordinarily used when there are
more than one surviving spouses is altered,
by the insertion of a ne\¡r, reduced maximum
Iump-sum benefit) [s.57(4) ].

it should be emphasized that no Lump-Sum Death
Benefit is payable to either a surviving spouse or
a dependent child of an accident vict.im, if the
surviving spouse or dependent child receives an
award or makes a settlement of damages in respect
of the death Is.SZ(5)].

the payment of the Lump-Sum Death Benefit is
contingent upon the death by transport accident of
an "earner.'r Theref ore, the families of non-
earners would appear to be ineligible to receive
the Lump-Sum Benefits described above Is.57(1) ] "

the surviving spouse of an earner (emphasis mine)
is also entitled to a periodic payment I s.58 ( 1 ) ] .

the amount of the weekly payment is eighty percent
of the accident victim's "assessed earningsr "
subject to a maximum (as of JuIy I, 1988) of
$481.00, and a minimum payment (as of JuIy I,
1988) of 9236.00, with additional payments of
$66.00 for one dependent child and $2I.00 for each
subsequent dependent chitd Iss.58(1),(2) and (3)],
the term " the earner 's assessed earnings* is
defined wiLh reference to the amount that the
earner, but for the death, would have had the
capacity to earn in employment reasonably avail-
able to him or her in view of the earner's
training, skills and experience Is.58(6) ] "

once again, there is provision in the Act for
payments of the weekly benefits to Eeveral
surviving spouses. The formula used is similar to
that set forth above at p" 309 (i.e" for Lump-Sum
Payments to several surviving spouses) o with the
difference that it is the weekly payment which is
multiplied by the reducing fraction, nqt the lump-
sum amount Is.58(4)]"
these periodic payments will cease after the
expiraLion of a five-year period following the



vict.im's death, or once the surviving
eligible to receive an o1d age pension.
if the surviving spouse has a dependent
weekly payments will continue until the
ceases Is"58(5)].
the Act defines a "dependent child" as:

a child who is dependent on a
spouse, and is a child (wheLher a
child or not) of the earner or is a
of the earner; and

who:

313

spouse is
However u

child, the
dependency

survlvlng
dependent
dependant

is under Lhe age of 16 years; or

has attained t.he age of f6 years but is
under the age of 25 years and is a fuII-
time student;

but does not include a child who has a spouse
1s.58(6)1.

as with the Lump-Sum Payment" the Commission is
not responsible for the weekly periodic payments
to a surviving spouse of an earner who dies as a
result of a transport accident, for any period
after an award or settlement of damages is made in
respect of the death Is.58(7)].
there are special provisions for dependent
children who are rendered orphans as a result of a
transport accident, or whose surviving parent is
not a dependent spouse of the accident victim or
who does not wholty, mainly or in part provide
economic support for the dependent chitd; these
are the so-caIled "orphans' benefits" Is.59(1) ].
included in these "orphans' benefits" (as of July
I,1988) are:

a lump-sum payment of $79,850.00, to be
divided by the number of dependent children'
periodic weekly payments of $66.00 for each
dependent chiId, and

an education allowance of $1,270.00 per year
for each dependent chitd Iss.59(3)' (4) and
(6)1"

in order to be e}igibi-e f or the per iodic payment
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and the education allowanceo the child must be:
under the age of 16 years, or

( if he or she is a full--time student ) until
the child attains the age of 18 years or
ceases to be a full-time student, whichever
happens first Iss.59(3) and (6) ].

the Lump-Sum Benefit is payable to children who
are either under the age of Ì6 or ( if full-time
students ) under the age of 25 [ s.59 ( 4 ) I "

note that the orphans' benefits are payable
regardless of whether the person kiIled in the
Lransport accident was an earner or not.

there is also provision for payments to dependent
children of the surviving spouseo where the
surviving spouse dies after the accident (but not
as a result of the accident) and was a dependent
spouse of the accident victim"

in this case, the Commission is Iiable to pay
dependent children of the surviving spouse both
the weekly payments and the education allowance'
but not the lump-sum payment I s.59 ( 2 ) ] "

there are three exceptions to the requirement that
the Commission pay benefits to the dependent child
of the accident victim (or, in certain situationso
of his or her surviving spouse). These three
exceptions are as follows:

the Commission is not liable for t.he weekly
payment or for the education allowance where
the Commission is liable to make payments to
a surviving spouse of the accident vicLim,
and the child is a dependant of that surviv-
ing spouse Is.59(8)1.

the Corunission is not liable to pay the lump-
sum benefit to the child of an accident
victim, if the Commission is liable to make
payments to the accident victim's surviving
spouse Is"59(9) ]. Note, however, that (as
discussed above, oñ P. 310) if this exclusion
applies, each such child is entitled to a
share of a lump-sum benefit in accordance
with Section 57(4) of the Act. Thereforeo it
would seem that what the ffi tates away with
one hand, it returns with the other.
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no payment need to be made to a dependent
child if an award or settlemenL of damages
has been made in respect of Lhe accident
victim on whom the child was dependent
ls.5e(I0)1.

the maximum amount used in calculation of the
lump-sum death benefit, the minimum and maximum
amounts used in the calculation of the periodic
payment death benefit and the lump-sum death
benefit and education allowance payabte to each
dependent child of t.he victim are all indexed in
accordance with the formula:

Dx

D is one of the amounts referred to above
(ie" the maximum amount used in calculation
of the lump-sum death benefit, or the minimum
and maximum amounts used in the calculation
of the periodic payment death benefit or the
lump-sum death benefit and education al-
lowance ) ;

E is the AIl Groups Consumer Price Index for
Melbourne as at June 15th in the preceding
financial year last published by the Austral-
ian Statistician in respect of the December
quarter of that financial year.

F is the all-groups Consumer Price Index for
Melbourne as at June 15 in the year preceding
the preceding financial year published by the
Australian Statistician in respect of the
December quarter preceding that June 15
I s.6I (2) I .

( f ) ld. S.W" Law Ref orm Commission Report

"dependant" should be defined as person whou at
date of accident resulting in victim's death, \^ras
dependent upon r or interdependent with, the
victim; dependence or interdependence must be
material, e"g. financial support where deceased
was an earner, or household services where a
deceased was a non-earner, and must be of a
significant and continuing nature (Vol. IIo pp.
342-343 ) "

only members of the victim's family should be

E
F
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entit.led to death benefits (Vol. IIo p" 343).

"spouse" includes a de fact.o partner of the victim
who was Iiving with the victim at the date of
death; "de facto relationship'n is one between a
man and a $roman who, although not Iegally married,
live toget.her as husband and wife on a bona fide
domestic basis (Vol, rI, p" 344)"
o'child" includes child to whom the deceased stood
in loco parentis (Vol" ITo p" 345),

"child" means a child who has not attained the age
of 16 years orr where the child is a futl-time
student or physically or menLally handicapped, ZL
years o ât the date of the deat.h of the victim
(VoI. IIo p. 345).

where the child was a member of. the deceased's
household at the date of death, dependence of that
chitd on the deceased should be conclusively
presumed (Vol" fI, p" 345).

"member of the family" should mean "spouse,father, motherr Çrandfatherr grândmotheru step-
father , stepmother , son, daughter , grandsoñ,
granddaughter, stepsonr stepdaughter, brother,
sister, half-brother and half-sisterr, (Vol. II, p,
346).

spouses and other relatives (excepL for chiJ_dren)
are eligible for death benefits provided that theyprove dependency; children coming within a
definition of "child" who are living in the
household of the deceased at the time of the
accident, will be presumed to be dependent on the
deceased (Vol. II, p. 346).

dependent spouse, children and other members of
the fanily of the victim (whether the deceased was
an earner or not) shall be etigible to claim a
lump-sum payment to a maximum of I30 x A.W.E.
(Vol. II, p. 347).

if there is more than one claimant, the lump-sum
should be apportioned among them, according to the
degree of dependence (VoI. ff, p. 347)"

if other members of the victim's family (in
addition to the spouse and/or chil-dren) \¡lere
dependent on the deceased, those other members
should be able to claim a share of the lump-sum,
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but their share should not exceed 1/3 of the lump-
sum unLess circumstances are exceptional (VoI" IIop. 348).

íf o however, Lhere are no surviving spouse nor
children, t.he dependent family members should be
entitled to claim the whole or part of the lump-
sum depending on the degree of dependency (VoI.
II' p" 348).

a child of the deceased who is dependenL on the
deceased should be entitled to periodic compensa-
tion at the rate of eight percent of A.W.E.,
whether the deceased s¡as an earner or not (Vol.
II, pp. 348-349)"

periodic compensation payable to the child should
continue until he or she:

attains age of 16 years t oÍ ( in the case of
fulI-time student t oÍ mentally or physically
handicapped child) 2I years;

marries or enters into a de facto relation-
ship; or

becomes self-supporting (VoI. TI, p. 349).

periodic compensation payable to a child should
not be affected by his or her earnings from part-
time employment, nor should it be affected by the
marriage or entry into a de facto relationship by
the child's surviving parent (VoI. rI, p. 349)"

where victim vras an earner, and surviving spouse
vras a dependant of the victim, and has care and
control of a child, spouse should be entitled to
claim compensation by $ray of periodic payments in
his or her o$rn right for loss of support, regard-
less of his or her earnings (Vol. II, p. 35I),
benefiLs payable to surviving spouse should bepaid by installments at the rate of fifty percent
of the net "after-tax" earning capacity of Lhe
victim, up to a maximum of 75 percent of the
after-tax equivalent of A.W.E", for a period of
five years from the date of the victim's death, or
until the youngest chil-d in the claimant,s care
and control attains 16, whichever occurs first(VoI. II, p" 352).

if after five years from the death of the victim,
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the surviving spouse has the care and control of achil-do has a- combined iìcome and uurning capacitywhich is le1s fh?n tiety percent of the earningsof the deceased (as inaåxeo) ;;-riitv^percenr ofthe A.!.l.E. " whichever is Iesso period.ic compensa_tion should be paid to lnut spouse and it shouldsupplement the combined income and unused earningcapacity (if any) of the spouse to bring thatcapacity to rirty'percent of'the -"uining" 

subjectto a maximum of fiity percent of the A.W.E. (Vol.rr, p" 352).

this additio¡aI compensation (tL" post_five yearcompensation) should cease ynen th";;;gest childin the care and cont-roï-of the 
"u.'riiîing spouseattains t6 years or rhe surviving ;;;;;; no longerhas care and control;Ì the child¿ whicheveroccurs first (Vol. ff, p. 353).

periodic compensation should also be paid to aspouse whose ,earning capacitv -ãnaÃ-, 'in.o*" isimpaired due to poor- r,"ãilr,, ô, urá-iacr that heor she is ove:--fifty years of age and lacksrelevant work. skills,'or'in" spouse cares for an
Sggd "r- . 

i*p-ut.119 famiry membei o. -*"-,i'Ëu, 
of Lhedeceased's family, wherè such care was-'unOertaken

3iri"t" date or death or trr" "i"ù*"-tî"r. rr; ;:
compensation 

_pg.id, .to spouse in this category
:l::19_ supplemenr his o.'h", combined income andearnrng capac.ity to .bring _hi.m or À;;-"; to f if typercent of the earnings äf the Aeceasãã, subjectto a maximum_, of . jifiy lÀrcent of A.V{.E.; thiscompensation shourd ceaie-fivã v"ui" ;;ä rhe dateof the vicrim's death oi ãt rh; ".ì*riàn of rhe
;i i :iå*:? :3:ff :' Ë, tif" i;iî 4. J i ;¡"' r il'r'capa 

c *y 
"

earning 
_ capacity of surviving spouse shouLd beassessed on "?l: principles uÁed 

-to ã""""" post_accident earning c_apacity -of 
?! in jured person;see p. r09r suprâ (vór. ri, p. 354).

where the accident victim performs substantialhousehor-d services ror- -mà*bers 
of hi s or herhousehold, surviving ramily members liourd be

iliår:::.li.repracem"rt nòr"ðnoro 
"..ui"ã", rakins

services provided by the deceased before theaccidenL;
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the number of dependants, their ages and need
for househol-d services;

household services that other family members
can reasonably be expected to provide;

any new relationship formed by a surviving
spouse of the deceased;

any special factors affecting the need of the
dependants for household service (Vol. IIu p.
3s5).

after four weeks from the date of the death of the
victim who provided household services, the
Corporat.ion should have regard to additional
criteria including the earningso and other
resources (financial and non-financial) avaitable
to household family members t.o meeL the need for
household servi-ces " Services should not be
provided after two years from the date of the
death, except in special cases (Vol. II, pp. 355-
3s6).

after end of two years, Corporation should have
power to continue services for a further period
not exceeding three years (VoI. II, p" 356).

benefits paid or provided to the accident victim
prior bo his or her death should not be set off
against benefits available on death (Vot. II, p"
3s7 ) .

death benefit should not be payabte after five
years following the accidenL (VoI. If, p" 357),

person eligible to claim death benefits must
survive the accident victim for a period of not
less Lhan thirty days (VoI. II, p. 357).

where compensation is paid by way of periodic
benefits to surviving spouse with care and control
of children during the first five years after the
death of an earner/spouse, total weekly payment.s
to spouse and children should not exceed 65
percent of the vicLim's earnings, subject to a
ceiling on the victim's earnings of 150 percent of
A"W.E. (VoI" ITo p. 358).

where compensation is paid to spouse in above
category after five years¡ or is paid to spouse
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vihose earning capacity has been reduced (during
the first five years after the death of the
vict.i*), total- weekly payments to spouse and
children should not exceed 65 percent of either
t.he vict.im's earnings or A"W.E" u whichever is less
(Vol" II, p. 358)"

where periodic compensation is payable to children
only, the total weekly compensation payable to aIl
such children should not exceed 32 percent of
A.W"E. (Vol" rI, p. 358).

periodic compensation payable to the spouse or
child should cease on that person's death (Vol.
II, p" 359).

periodic compensation payable to surviving spouse
should cease on Lhat spouse's remarriage (Vol. lIo
p. 3s9).

where surviving spouse $ras receiving periodic
compensation and remarries within four years of
the victim's death or up to one year before his or
her youngest child attains i-6, that spouse should
receive a lump-sum payment equivalenL to one
year 's installments of compensation; if the
remarriage occurs in the fifth year after the
death or within one year of the youngest child
attaining 1-6, the lump-sum payment should be
equivalent to the remaining compensation which
would have been paid periodicã11y, had the
marriage not occurred (Vol" ff, p. 359).

reasonable funeral expenses of people kil1ed in
transport accidents should be met (Vo1" IIø p.
3s9).

(2) Analysis

The death benefits currently available under Manitoba

Regulation 290/88R include modest lump-sum payments payable

to primary and secondary dependants of the victim¡ or

(where there are no primary and secondary dependants)

payments t,o other relatives of the victim, and reimburse-

ment, of acLual funeral expenses up to a maximum of
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Are the above payments appropriate compensation for the

surviving family members of automobile accidenL victims?

The Kopstein Report recommends that death benefits for

surviving family members be modelled on the Quebec Act.

the benefits would be payable as follows:

death benefit will be annuity based on percentage

of the weekly disability benefit that the deceased

would have received had he or she survivedo and

will vary according to the number of dependants:

one dependant: 55 percent of permanent weekly

disability benefit

two dependants: 65 percent of permanent

weekly disability benefit

three dependants: 70 percent of permanent

weekly disability benefit ( this increases to

a maximum of seven dependants or 90 percent

of the permanent weekì-y disability bene-

fit ¡ ' 
310

It is assumed that these death benefits will be subject

indexation in accordance with Lhe annual growth rate in
Average rndusLrial Composite Index of Wages.3lI

to

the

309 Man. Reg. 2g0/88R,
310 Kopstein Report,

Paper No. 2, pp. 80-81.

ss. l0 and 11 "

supra n. I, VoI. IIo Position

31r rbid", p. 82.
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The Kopst.ein Report has reconmended an approach towards

t.he calculat.ion of the disability benefit which is similar
to that. used by mosL of the systems we have surveyed. That

is, death benefits will usually be based on a percenLage of

the income replacement indemnity or weekly disability
benefit which would have been payable Lo the accident

victim (had he survivedu and been permanently and totally
disabled).

The problems involved in the assessment of compensation

payable upon death of the accident. victim sLem from trying
Lo reconcile the'rneeds" approach of the social welfare

system with the "Ieve1 of support[ principle of the conmon

Iaw. AIso, changing atLitudes towards the role of women in
society have led to the evolution of a benefit which does

not assume that a woman who is widowed will be unemployed

(and thus need support) for the rest of her life.312
The L967 Royal Commission on Personal fnjury in New

Zealand (Woodhouse I) recommended the following compensa-

tionc

a small ($300.00) sum for each widow;

periodic benefit of 508 of the amount which the

deceased would have received if he had survivedo

but been totally incapacitaLed;

periodic benefit of I/6 of the compensation which

would have been payable (had he survived, but been

312 Pal*"r, supra n. r63, p. 3or"
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totally incapacitated ) wilI be paid to each

dependent child;

de facto wives and divorced wives would receive

compensation subject to the same limits as the

compensation payable to widows, but this compensa-

tion would be based on the eNtent of actual

dependency;

other dependent relatives would be compensated to

the extent of their dependency on the deceased;

the compensation actually paid out to surviving

relatives could not be greater than the compensa-

tion which would have been payable to the deceased

had he survivedu and been totally in-

capacitated,313

We have already seen that the Ìi¡ev¡ Zealand Act provides

compensation of up to 3/5 of the amount of E.R.C" t.hat

would have been payable to the deceased victim (had he

survive but been totally incapacitat.ed) to the surviving

spouseo and also provides compensation of up to I/5 of the

amount of E.R.C. that would have been payable t.o the victim

to each dependent child. Howeveru in both cases, compensa-

tion is reduced where the surviving spouse or dependent

child v¿ere only partially dependent on the accident

victim.3l4

3r3 rbid., pp. 303-304.

314 Accident Compensation Act 19820 ss. 6s(I) and (2).
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New Zealand also provides small Ìump-sum amounts of

$4,000.00 (for a totally dependent, spouse) and $2,000"00

(for each totatly dependent chifd). Againu these amounts

wil-I be reduced according to the degree of dependancy of

the surviving family members on the deceased.3l5

The issues in respect of compensation payable to the

surviving spouse upon death of the accident victim can be

set out as follows:

(a) Should surviving spouses be

members of the work force

accident vicLim, and if sor

( i ) should the need or the

ing spouse to care for

of the accident. victim

(ii) should the age of the

regarded as potential

upon the death of the

to what extent?

desire of the surviv-

the dependent children

make any difference?

surviving spouse be a
factor ?

(iii) should it make a difference as to whether the

surviving spouse is an earner or not?

(iv) should the availability of work for the

surviving spouse be a facLor?

(b) How shoutd the rate of benefit be determined?

(i) should the factors Iisted in (a)' aboveo be

taken into account?

(ii) should the benefit be related to the actual

financial support that had been received from

315 g""iQ u s.82.
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the deceased?

iií ) should the benefit be related to the de-

ceased's lega1 obligation of support?

(iv) should the benefit be related to the de-

ceased's earnings?

( v) shou Id sur vi ving spouses i n di ffe rent
circumstances be treated differently?

(vi) are the means of the surviving spouse

relevant to the determination of hor¿ much

compensation should be payableo and if the

means are relevant, to what exLent shoutd

they be relevant?

Should we be choosing a fact other than the status

of the surviving spouse as a matter relevant to
determining the compensation, i.e. would it be

better to use the family unit¡ children or some

other fact to which compensation could be attached

(e.9" Iarge benefits to dependent children coutd

be payable to the person who looks after them) ?316

age of the surviving spouse is an important

Three main categories are relevant here:

ages 16 to 30;

ages 3I to 50 (approximately);

ages 50 (approximately) to 65.317

3r6 Palmer, supra, n. r63, p. 3r0.
317 rbid.
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other factors to be considered incrude whether or not
t.he surviving spouse is caring for dependants and whether
he or she is an earnu, " 

3lB

Proponents of an earnings-rerated approach argue that
if compensation paid to those who are injured (but do not
die) in motor vehicle accidents is designed to be used to
maintain the victim's pre-accident living standards"
shouldn't the l-ever of support payable to the victims,
family be on a comparabre tever , if the victim dies? That
is, it is anomalous to use a social werfare approach based

on needs in one part of the compensation scheme (i.e. the
provision deating with dependants of the victim) and
benefits based automatically on an earnings-related
approach in another part of the scheme (i.e. provisions
dealing wiLh disability benefits payabre to vicLims who

survive t.he accident).31-9

There are' however, arguments in support of a social
welfare approach to determining compensation for dependants
of a victim kilred in a motor vehicre accident.
arguments may be summarized as follows:

how the deceased disposed of his earnings before
death play an important part in the conmon lar,ç

damages action for Lhe determination of the revel
of economic r-oss suffered by the victim's depen-

3rB rbio.
319 rbid., p. 31r.

These
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dants" As it cannot necessarily be assumed that

the bulk of the victim's earnings went to his or

her familyo to determine compensation payable to

survivors on an earnings-related basis could lead

to surviving dependants receiving more from the

accident compensation Scheme than t.hey received

from Lhe victim in the first place;

to relate the dependants' benefit to the victim's
pre-accident earnings may be to use a measure that

bears no relationship to the level of support

provided by the deceased during his or her

lifetime; therefore the benefit and level of

benefit should be determined on the basis of the

level of actual support provided by the victim to

his or her dependants prior to Lhe acci¿sr¡.320

The second point listed above ( i.e. that benefits

should be determined by leve1 of actual support ) is subject

to the following criticisms:
such an approach requires a complex individual

investigation in every case of fatality;
the approach assumes that the pre-accident

situation which existed with respect to the victim

and his or her family would be likely to continue

for so long as the victim mighL oLherwise have

320 rbid., p. 3rz"
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tived.321

Therefore one must weigh the administrative complica-

tions caused by the "degree of dependency'o approach against

the fact that the assumption concerning Ievel of support

inherent in the "earnings-related compensation" approach

will not be appropriate in some 
"uu"=.322

The above discussion is concerned with the question of

how compensation for surviving dependanLs of t.he accident

victim should be calculated (i.e. should it be based on

actual dependancy, or should it be earnings-related).
There is, however¡ ân important related question to be

considered here" That is the question of who are the

accident victim's dependants?

The current Manitoba provisions define a " pr imar y

dependant" ass

( i ) surviving spouse of victim

(ii) dependent child or children of victim (where
spouse has predeceased the victim or is for any
other reason prevented from qualifying as a
primary dependant)

(iii) the dependent parent(s) of victim, if- victim is
not survived by (spouse or children).t"t

A "dependent" child of the victim is one who is under

the age of 18 (and dependent on the victim) or is over the

32r rbid.
322 rbid.
323 Man" Reg . |TO/BBR, s.4.
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age of 18 but. (by reason of physical or mental infirmity)
is unable t.o provide himself or herself with t.he neces-

saries of lifeu or is a full-time student at a Universityo

training school, or other recognized institution of

learning (and is dependent upon the victim) " Note that

"child'o includes someone to whom the victim stands in loco

parentis.324

A "dependent parenL" is a parent of the victim who is
unable to provide himself or herself with the necessaries

of life without the victim's assistance.325

It will be observed immediately that the Manitoba

provisions determine eligibility for the death benefits

payable to surviving family members by the use of specific
provisions which set out the persons eligible for these

benefits. Virtually all of the persons who qualify as

either "primary" or "secondary" dependants must show some

degree of dependency upon the accident victim" If this
dependency is established, Lhe benefits are then payable

(there is no provision for reduction of benefit based on

degree of dependency).

The provisions of the Quebec Act with respect to
benefits payable to surviving dependants of the accident

victim establish more detailed guidelines for the deter-

mination of who is eligible for the benefits. These

324 Man. Reg.

325 Man. Reg.

290/BBF-" s.4.

290/BBRo s.4.
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include the surviving spouse of the victimo persons related

to the victim by blood or adopt.ion and any stranger who

stood in loco parentis to the victim or to whom the victim
stood in loco parentis. Note that persons other than

surviving spouses must have been whol1y or subsLantially

maintained by the victim's income (at the time of the

accident) to qualify for the survivor's benefits.326

There are specific provisions dealing with the phrase

"to be wholly or substantial-Iy maintained by the income of
the victim. " This phrase means that at the time of the

accident, the victim was providing, from his or her income

or earnings from aII sources, for more than 50t of the

basic needs and maintenance costs of the dependant in
question.327 However, a child wilt be presumed to be

"wholly or substantially maintained by the income of the

victim" if the child has no spouse, is unemployed and:

15 a mlnor, or

is between ages 18 and 25 and has been attending a

university, college¡ or secondary or post-secon-

dary establishment on a fulI-time basis since his

or her eighteenth birthday, or

is over 18 years of âge and has been an invalid

326
s"r(20).

327

Automobile Insurance Act, R.S.8. Cap. A-25,

Que. Reg. c"IA-25, r"7"ll , s.29.
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ever since his or her eighteenth birttrday.32B

ft is immediately apparent Lhat the Suebec provisions

do require some actual degree of dependency for persons who

are neither the surviving spouses nor children of accident

vict ims "

The approach of the New Zeal-and Act with respect

determining who is eligible for the survivor's benefit.s

two-fold:

the general definit.ion section of Lhe Act defines

"dependanL" as a person whom the victim had a

legal duty to support in whole or in part at the

time when the dependency has to be determined;

this includes any other person who the victim

might then have reasonably regarded as being owed

a moral duty to support in whole or in part, and

whom Lhe victim was then supporting in whole or in

part;

the "dependency rules" presume that, in the

absence of proof to the contraryo the female

spouse ( this includes conmon law spouses ) is

totally dependent on the male spouseo and any

child under Lhe age of 16 years living in the

household is totalty dependent on each of its
parents; in all other cases, dependency shall be a

to

is

328 çue. Reg" c.IA-25, r.7.1.], s,30.
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matter of fact.329

Therefore, the Act raises a rebuttable presumption of

dependency in certain situations (i"e. surviving female

spouses and children who are living in the same household

and are under the age of 16) o and provides that in other

cases, dependency must be demonstrated"

One observer has noted that there is a conflict between

the definition of "dependant" in the Act and the rules for

determining dependency. Take the case of a husband and a

wife Iiving together. If t.he husband is killed in an

accident, the wife is presumed (by the dependency rules) to

be dependent on the deceased husband " However, this
presumption can be displaced. Yet, the definition of

"dependant" states that a person is a "dependant" where

there is a legal duty of support (either in whole or in

part) owed by the victim to that person" The surviving

female spouse is a person to whom the accident victim would

have owed a tegal duty Lo support, therefore she is a

"dependant" within the meaning of the definition section of

the Act. Howevero although the dependency rules presume

the surviving spouse to be dependent on the victimo that

presumption may be displaced by evidence to the contrary"

The conflict is obvious; according to the definition

section of the AcL, the surviving female spouse is a

85.
329 nccident Compensation Act I982r ss. 2' 65(r) and
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"dependanL," but according to the dependency rules, it may

be shown that that surviving spouse v¡as not dependent on

the accident victi*.330
This conflict between the "definition" secLion and the

"dependency rules" of the Act. has 1ed to some unusual

decisions concerning who is eligible for the survivorns

benefits. Cases have held that:

non-financial support ( i.e. domestic services

rendered by wife for her husband and children)

does not make the recipient of this non-financial-

support a dependant of the accident victim;

surviving family members cannot seek an award of

earnings-related compensation where the support

that. the family members receive from the victim

did not come from the earnings upon which earn-

ings-related compensation would be based;

a parent who receives support from his child in

the form of low cost services was not a dependant

of that cnitd.331

The Victorian Government has pointed out that although

the benefits payable to the dependants as a result of the

death of the accident victim should be paral1-el to those

payable to a person who has been totally incapacitated,

330 J. Miller, "FataI
," Irg7g]

331 rbid._, pp" t7B-182 
"

Claims Under the Accident
N.z.L.J, L73 at 175.-
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t.here are three differences between the death benefiLs and

those payable to someone who has been totally in-
capacitaLed. The differences are:

(1) For a deceased person, there is no distinction
between income adjustment and Ionger Lerm bene-
fitsr so only the counLerparts of long-term
impairment and Loss of Earnings Capacity benefits
are relevant (no point in waiting eighteen months
to see if the condition improves) "

(2') Due to the immediacy of t.he l-oss o and the
frequent need for capital adjustments v¡hich
often confront the surviving spouse, a larger
lump sum is payable on death to the deceased's
spouse than to a fully-incapacitated person"

(3) Since the survivor has an opportunity to build
a new life and there is the availability of
other benefits, the Loss of Earnings Capacity
benefiL is to continue for five years after
the accident or until the surviving spouse

age ( whichever is ear-

Therefore, the principal benefits available in Victoria
on the death of an accident victim are the lump-sum payment

and the Loss of Earnings Capacity Benefit.

So far, thenr w€ have examined two major issues with

respect to the death benefits. The issues are:

(i) Should benefits be payable as a percentage of the

earnings-related compensation which would have

otherwise been payable to the accident victim¡ or

should the benefits be based on the actual

financial support which the victim was providing

to the surviving family members before his or her

reachep^^ retirement
lier ¡.ssz

332 Government Statement o supra n. J-02, p"95
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death?

(ii) who should be erigible for these death benefits?
That is, shoutd certain persons be defined as

"dependants" of the accident victim, and t.hus

eligible for whatever death benefits are avail-
able? Or, should we consider an approach which

attempts to determine whether or not there was any

dependency in fact upon the accident victim (and

if sor what the degree of this actual dependency

was)?

Of course, the above questions are inter-re1ated. Vüe

have examined arguments both for and against how the death

benefits shourd be assessed, and we have noted the probl-ems

of attempting to determine whether or not there is actual
dependency upon the accident victim in every case (crearty
to attempt such determination would be an administrative
nightmare). The question then becomes: what shourd we do?

The approach of the New south ütraIes Law Reform commis-

sion was to define a "dependant,, as a person whoo as of the

accident date, $ras dependenL uponr oÍ inter-dependent wiLh

the accident victim. Dependence or inter-dependence must

be material (e"9., financiar support where deceased was an

earner ¡ or household services where deceased hras a non-

earner ) and must be of significant and conLinuing na-

ture " 
333

333 N.S.!{. Report, supra n. 110, VoI. rr, pp" 342-343"
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OnIy members of the victím's family would be eligible
for the death benefitsu howevero this would incl-ude common

law spouses and persons t.o whom the deceased stood in Loco

parentis.334

Only a "child" of the victim who was a member of the

victim's household as of the date of death shoutd be

conclusively deemed to be dependent. on the victim ( "chiId"
means a child under the age of t6 years¡ or a fult-time
student or physically or mentally handicapped chi1d, up to
the age of 2f¡.33S Spouses and other relatives would have

to prove dependency upon the accident victi*.336
It is submitted that an appropriate baLance between the

competing demands of requiring the demonstration of actual

dependency and of requiring administrative efficiency would

be as follows:

the following persons would be conclusively deemed

(i"e. no rebuttable presumption) to be "depen-

dants" of the victim and therefore eligible for
the death benefits:

spouses (including conmon 1aw spouses)

children who are living in t.he victim's
househoLd as of the date of death (or who are

pr incipalty supported by the victi*) o

334 rbid.,
335 rbid. ,

336 rbid. ,

VoI. TI, pp. 344-345"

p. 345.

p" 346 "
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provided that t.hey are

under the age of lB, or

beLween the ages of 18 and 25 ' and in

fu11-time atLendance at a Universityo

community colI€9€u or other post-

secondary or secondary educat ional

instituteo or

are physically or ment,ally handicapped.

other "family members" (see It.S.W" definition on

p. 3f6) would be eligible for the death benefibs

where they can establish that they are "wholly or

substantially maintained by the income of the

accident victim" as of the accident date (the

phrase "to be wholly or substantially maintained

by the income of the accident victim" means that

at the time of the accident, that the victim was

providing, from his or her own income of earnings

from all sources, for more than 508 of the basic

needs and maintenance costs of that dependant);

benefits for surviving spouses and children will
be based on percentages currently specified by the

Quebec Act ( i. e. percentages of benefit which

would have been payable to victim, had s/he lived)

(see p. 321);

same conclusions as to conmencement of benefits,

indexation, f orm of payment r coÍlÍrutation of
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benefitso assessment of loss of earnings capacit.y

( including definit.ions of "pre-accident weekly

earnings" and "post-accident earning capacity" ) as

were stated for totally disabled earners (see pp.

LI2-I52') wiII be applicable (subject to necessary

modification) here;

family members (apart from surviving spouses and

children of the accident victim) who establish

dependency upon the victim by showing that he or

she was wholly or substantially maintained by the

income of the victim should be entitled t.o a

benefit of ï/6 of the earnings-related compensa-

tion or income replacement indemnity which would

have been payable to the accident victim had he

survived, but been totally incapacitated;

as there may be a need for a sudden injection of

financial support immediately following the death

of the accident victim, surviving spouses of the

accident victim should be eligible for a lump-sum

payment (payable immediately aft.er death) in
addition to the periodic payments recommended

above. The amount of this payment would be

established by the formula:

Imaximum amount to be determined
x

125-A-f¡¡-

the value of A is as follows;
for victims 75 years of age or older u 75
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for victims 25 or under' 25

if the victim \,\7as over 25 years
the age of the victim at the

339

but under 75 u

date of the
accidenL;

this lump-sum payment should be payable to the
surviving spouses of both earners and non-earners;
if there are no surviving spouses, the benefit
should be divided equally amongst al-I of the
dependent. children of the accidenL victim;
periodic compensation payable to a child of the
victim should continue until he or she:

attains age of 18 yearsr or (for student) 25

years
becomes self-supporting (whichever occurs
later )

the above age restrictions do not apply to
physically or handicapped children;

the provisions in respect of when benefits payable
to a surviving spouse should cease are modelled on
the N. S.vü. Report's reconmendations (with some

rnodifications), as follows;
the general rule is that the periodic benefit
payable to the surviving spouse of an
accident victim should cease five years from
the date of the victim's deatht oÍ until the
youngest child in the spouse's care and
control attains age 18, whichever occurs
first;
if, after five years from the death of the
victim, the surviving spouse has the care and

control of a child (under the age of IB), and

has a combined income and earning capacity
which is less than BOE of Lhe earnings of the
deceased (as indexed) or B0? of the A"w"E.
(whichever is less), further per iodic
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compensation should be paid to that spouse
and it should supplement the combined income
and unused earning capacity (if any) of that
spouse; the objective is to bring the total
of the incomeu unused earning capacity and
periodic benefit payable to 80t of the
earnings of the deceased ( subject to a

maximum of BOE of the A"W.E. );
this additional compensation (the post-five
year compensation) should cease when the
youngest child in the care and control of the
surviving spouse attains 18 years or the
surviving spouse no longer has care and
control of that childo whichever occurs
fi rst ;

where the surviving spouse has the care and
control of a physically or mentally handi-
capped child, the above age limit of 18 years
will noL apply (benefits wiII continue as
long as s/he has care and control of t,he

child);
periodic compensation payable to surviving
spouse should cease on that spouse's remar-
r iage ;
where surviving spouse vras receiving periodic
compensation and remarries within four years
of the victim's death or up to one year
before his or her youngest. child attains the
age of I8o that spouse should receive a lump-
sum payment equivalenL to one year's install-
menLs of periodic compensation; if the
remarriage occurs in the fifth year after the
deathy oE within one year of the youngest
child attaining age 18, the lump-sum payment

shall be equivalent to the remaining compen-
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sation which would have been paid to t.he

spouse periodically, had the marriage not
occurred;

the reasonable funeral expenses of persons killed
in motor vehicle accidents should be met.

Exclusions from Coverage
( 1 ) Comparison

(a) Manitoba
(i)

the following
eligible for

Part II Benefits
persons and their dependants are not

any Part II Benefits:

non-¡'lanitoba residents riding in
vehicles not registered in Manitoba;

or on

Quebec residents;

persons driving, riding in or orì¡ struck down
by, or getting in or out of vehicles which
are not required to be registered under the
Highway Traf f ic Act of l,lanitoba;

persons who drive or ride in a vehicl-e that"
at the material timeo is engaged in any
illicit or prohibited trade or transporta-
tion;
persons who drive or operate a vehicle that,
at the material timeo is engaged in a race or
speed test;
persons who are spectators or are working in
an area that o f.or the time being, is being
used by a spectator or spectators to view
vehicles engaged in a race or speed test o and
are struck down by such a vehicle;

persons who are hit by or operating a Lractor
or snowmobile, unless in collision with
another motor vehicle which is required to be
registered in Þlanitoba (s.33 ) "

if carriage of stolen goods is merely incidental
to the journey and not its main purpose (e.9. not
for the purpose of Lransporting stolen goods to
the place of sale), the "illicit or prohibited
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trade" restriction will not apply.337

person who is driving a vehicle whieh is being
chased by police is not involved in a 'urace or
speed test'o because a râce involves a "contest'o
and no one would gçgard the police as engaging the
driver in a race."'

except for t,he funeral expenses and death benefits
payable under the Regulationso no Part II Benefits
shall be paid to:

any person who operates any class of motor
vehicle which he or she is not qualified and
authorized by Iaw to do so; or

a passenger of a person mentioned in the
above clause unless that passenger believes,
upon reasonable and probable grounds' that
the driver is so qualified and authorized
(s.6).

all Part II Benefits, except for the payment of
funeral expenses and death benefits, wilI also be
denied to persons who breach the following
conditions:

an insured who is ordinarily resident in
Manitoba sha1l not operate a motor vehicle
unless he is named in a valid and subsisting
driver's certificate;
the vehicle must be designated in a valid and
subsisting owner's certificate;

any trailer being towed must be properly
regisLered;

insured must not hold onLo or attach himself
to a portion of the vehicle which is not
designated for carrying a load of passengersi

337 Royal rnsurance co. v.
2040 (N"S.C.A" ) "

338 Tho*as v. glawanesa Mutual rnsurance Co.u t19821
r.L"R. r-T4?3lN.s.s e (c.4. )
on grounds that damage caused while fleeing from police is
not accidental and that claim is barred by public policy;
Blackstock v. I.C"B"C. ' [1983] I.L.R. 1-1630 (B.C.S"C. ).

NeIson, [1986] I.L"R" I-



w-

343

the insured is not to operate any vehicle
whil-e under the influence of int.oxicating
liquor or drugs to such an extent. that he is
incapable of proper control of t.he vehicle o

or is in a condition for which he is con-
victed of an offence under Sections 237 (a) or
2371,b) ot the Criminal Code (Canada);

an insured who is the owner or other person
in charge of the vehicle should not allow the
operat ion of the vehicl-e by any person
contrary to the conditions stated above
(s"36)"

Section 23(t) of the Manitoba Public Insurance
Corporation Act provides
â1, in any action or proceeding under the Act, to
estabtish that a person operating a motor Teñicte
was doing so while under the influence of in-
toxicating liquor or drug to the extent of being
incapable of proper control of the vehicler proof
of convictions under Sections 237 (a) ' 237 (b) or
238(5) of the Criminal Code shall be conclusive
proof that the person .so convicted htas ( at the
time of the commission of the offence) using or
operating Lhe motor vehicle whíIe his ability to
properJ,N do so \,ras impaired by alcohol or
drugs " ""-
claim of applicant or insuredo and every other
person claiming through or on behalf of him, shall
be rendered invalid and the benefits forfeited
where:

applicant for an owner's certificate falsely
describes the motor vehicle or trailer in the
application; or

an applicant for an owner's or driver's
certificate knowingly misrepresents or fails
to disclose in the application a fact which
is required to be stated; or

an insured violates a Lerm or condition of
any plan; or

an insured commits a fraud in respect of this
Act; or

339 R.s.M. r9Bz, c.p2r5, s.23(3) (hereinafter referred
to as the "¡ll.P.I"C. Act").
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an insured makes a wilfully false 
_ 
statç6ent

with respecL to a claim under any p1an.Jst

there is "relief from forfeiLure" of such benefits
as the Corporation deems equitableo where an
insured suffers a loss of mind or body function
(due to the accident) which renders him permanent-
ly incapable of engaging in any occupation -f,gr
lrages or profit, or is killed in the accident.Jqr

M.P.I.C. Act, s.22, contains a general "relief
Eiõñ'--EõiTeÏEure" provision where Lhere has been
imperfect compliance with the termso conditions as
Lo proof of claim or proof of loss¡ or as to any
other matter or thing required to be done or
omitted by an insqr,qd or other claimant with
respect to the loss, J+¿

this relief from forfeiture is permitted where the
insured has an otherwise valid claim, but has
failed to process the claim in perfect compliance
with the Regulations; Section 22 does not apply
where by virtue of a breach of the statulçqy
conditions, there is no right to make a c1aim,JqJ

relief from forfeiture may be granted for a
loss" breach on the basis of Section 63, Rule
t,he Queenrs Bench Act, where the breacþçç are
r^-uffi--: c: ^^-! -^!,.r^ J¿l¿t

"pre-
7of
ofa

technical, ãñd iot-=îgnif icant nature,

"general cornpliance" provision which requires
insured to comply with every provision of the Act
or Regulations- iã imprecisel ãnd does not forfõîE
the victim's insurance benefits for every and any
breach of the Regulations ( if a penalty such as
forfeiture is lr¡lenaeAr provision must make this
penalty clear ) .

340 M.P"r,c. Acr,
34r ¡d.P.r"c. Act,
342 M.P,r.c. Act, s.22.

s.37"

s"37.

343 Ferreira v. M.P.r.c.,
Q.B. ).

344 Bonne v. rrvine, II985]

[]9801 I"L.R. I-I207 (Man.

I.L"R. 1-1884 (l4an" C"A. ).

I I.t.R. 1-1402 (¡.{an. Q.B. ) .345 Damour v. M"P"r.C", [1981
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(ii) The Kopstein Report

persons whose injuries are caused by their o!ün
conduct for which they are convicted of a criminal
offence should be denied coverage for impairment
benefit and should be barred from receiving
disability benefits for one year from the date of
the accident unlessr on application to Court by
the victimo it is established that t.he respon-
sibility for the accident was not primarily that
of the victim (p. 103).

where M.P.I.C. is bound to pay no-fau1t benefits
to a victim injured in an accident which hras
caused by an insured driver who is convicted of a
criminal offence arising from the accidento
M.P.I.C. should be accorded the right to sue and
recover from the driver the amount of any compen-
saLion paid to the insured partyo where the
accident was caused primarily by the insured
driver (pp" 103-104).

(b) Ontario

(i) The Standard fnsurance Po1icv

the following persons are not eligible to receive
any of the no-fault injury benefits (nor are their
dependants ) :

persons who have suffered bodily injury or
death as a result of the suicide or attempt
thereat of such a person, whether sane or
insane; or

persons who are entitled to receive the
benefits of any workers' compensation lav¡ or
plan; or

persons who have suffered bodity injury or
death caused directly or indirectly by
radioactive material i

(exclusions do not apply to Ontario residents
injured in automobile accidents in Quebec'
and thus eligible for benefits in accordance
with the Quebec Scheme) (Vol. II, pp" 76J- and
763).

except for the lump-sum death benefits payable to
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survivors, t.he no-f ault in jury benef it.s wiIl not
be payable to any persons

who is convicted of drunken or impaired
driving or driving rçhile under the influence
of drugs at the time of the accident; or

who is driving Lhe automobile while not for
the time being either authorized by law or
qualified to drive the automobile fVof. II,
p" 763) "

no-fau1t injury benefits also subject
following Statutory Conditions:

persons who are renting or leasing
(insured) aut.omobile are excluded;

insured named in contract must promptly
notify insurer in writing of any change
material Lo the risk of the contract (within
the insured's knowledge), such as any sale or
assignment of the vehicle, any mortgage, Iien
or encumbrance affecting the automobile, and
any other insurance of the same int.erest;

insurer may terminate contract by giving
fifteen days' notice of termination by
registered mai1, or five days' written notice
of termination which is personally delivered
(Vot. Ir, pp. 765-7661"

general exclusion clauses applicable to the Policy
as a whole include:

persons who are occupants of any automobile
which is being used without the owner's
consent are excluded from coverage;

persons engaged in the business of selling,
repairing, maintaining, storing, servicing or
parking automobiles while operating or
working upon the vehicle in the course of
that business are excluded;

to the

the

persons using the vehicle Lo carry explosives
or radioactive material or using it as a
taxi-cab, bus or for carrying passengers for
compensation or hire are excluded (Vol. 1T,
pp. 764-76s) 

"
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all persons injured in
( including pedestrians )
the no-fau1t. benefits;
Insurance Policy should
fault accident benefits
to driving conduct (Vol.

( ii ) The Osborne Report

347

motor vehicle accidents
should be given access to
the Standard Automobile

be expanded t.o provide no-
without exclusions related
I, p" 570).

(c) Quebec

(i) The Automobile Insurance Act

no compensation for personal injury is payable in
the following cases:

(a) if. the injury is caused, while the
automobile is not in motion on a
public highway, by a device that can
be operated independently that is
incorporated with the automobile, or
by the use of such a device;

(b) if the accident occurred in a place
other than a public highway and it
was caused by the following
vehicles: a snowmobile, a farm
tractor, a farm trailer, a special-
ized vehicleo drawn-machinery¡ oE
vehicle intended for use off of a
public highway; the preceding
provisions do not apply if an
automobile other than the vehicles
menLioned in this subparagraph is
involved in the accident;

(c) if the accident occurred as a result
of an automobile race or a speed
contest¡ on a track that is Lem-
porari 1-y or permanently closed to
a1Ì other automobile traffic,
whether or not the automobile that
caused the injury was engaged in the
race or t.he contest, and whether the
victim was a participant or a
spectator (s.L7).

the following terms are defined in the ReguIa-
tions:

t'Snowmobile' is defined as a self-
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propelled motor vehicle built primarily
for travel on snow or ice, having or not
having a st.eer ing ski or runner and
driven by an endless track in contact
wit.h the ground.

"Farm trailer" is defined as a vehicle
that is not motorized, equipped with a
space for loading, whether or not the
loads are carried independently when
drawn by a vehicle, used principally for
the Lransportation of farm products or
materials required for their production
and belonging to an individual or company
that is the owner or lessee of a farm and
whose principal occupation is farming or
that is a member of an association
certified under The Farm Producer's Act
(R.S.Q., c.P-28).

"Drawn-machineryrr is defined as a vehicle
that is not motorized, equipped with a
space for loading and:

(i) is used to carry equipment or
machinery and is used to
dispose of the said loads; or

(ii) that is used exclusively to carry
equipment which is a permanent part
thereof "

"Farm tractorrr is that which is equipped
with tires and generally used for farming
purposes belonging to an individual
or company that is the owner or lessee of
a farm and whose principal occupation is
farming

"SeIf-propelled machinery" is an auto-
mobile that is self-propelled, has no
space for loads, and is designed basical-
Iy to perform work independently and
equipped for such purpose with machinery
that is a permanent part thereof "

"Vehicle intended for use off a public
highway" is an automobi Ie used ex-
clusively on private lands or roads and
not authorized to operate on public
highways excluding buses, mini-buses, and
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taxis and public commercial vehicIes.346

whereo by reason of bodily injury caused by an
automobile, a person is entitled to both indemnity
under The Automobile Insurance Act and to compen-
sation he Act Respect-
ing rndustrial eccidents and occupffi
(Cap. A-3"001) or another Act relating to compen-
sation of cert.ain persons who are victims of
indusLrial accident, in force in or outside
Quebec, that person shall claim t.he compensation
or pecuniary benefit provided for under the said
Act or such other Act (s.t8).

if there is any excess above such compensation
provided by The AuLomobile fnsurance Act, the
accident victi xcess
(s.18).

indemnity may be refused or suspended where a
claimant files false or untruthful information or
refuses neçr employment (without valid reason) or
leaves an employment that he could continue to
holdr or refuses or neglects to avail himself of
rehabilit.atíon measures put forth by Lhe Regieo or
refuses or neglects to furnish information
required under the Act (s.69).

(ii) Proposed Amendments

payment of income replacement indemnity suspended
where victim is being held in detention by reason
of an indictable offence which he has commit.ted
while driving an automobile, from the month
following the month of his admission to a deten-
tion centre; suspension shall remain in force
until victim is released or found not guilty of
the offence, but his or her dependants are
entitled, during the suspension, to an indemnity
equivalent on a yearly basis to a percentage of
what would have been paid to the victim, as
follows:

percent for one dependant;

percent for two dependants;

346 A Regulation Defining Certain 9{ords and Expres-
sions fot

55

65
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70 percenL for three dependantsu plus five
percent for each additional persono up to 90
percent of the indemnity which would have
been payable to the victim (cI. 83.32).

(d) New Zealand

deliberately self-inflicted injuries are excluded
from coverage, as are diseases, unless the disease
is a physical consequence of personal injury by
accident (s" 2) "

Lour ists are not eligible for earnings-related
compensation (s.34).

no death benefits payable to survivor convicLed of
murder or manslaughter of victim (s.9f).
Corporation may decline to pay all or part of
compensation to person injured while committing a
crime and sentenced to a Lerm of imprisonment
(s.92).

( e ) Victoria

no compensation for loss of earning capacity where
victim receives conmon law award or settlement for
pecuniary losses resulting from the injury, and no
impairment benefits (either lump-sum or annuity)
payable where the victim has received pain and
suffering damages at common law Is.53(2) ].
no loss of earning capacity benefits and/or
impairment annuity benefits payable once three
years following the manifestation of the injury
has expired (with qualifications for minors) or
the total of the loss of earnings, impairment
annuiLy, and loss of earning capacity benefits
equals (as of JuIy 1, 1988) $76,740"00 [s.53(3) ] "

the restrictions listed immediatety above do not
apply to persons who have had his or her degree of
impairment determined at a level of 50 percent or
more Is.53(4) ] "

no loss of earning capacity benefits and/or long-
term impairment benefits (i.e. the "post-18 month"
benefits) payable to victim, if victim was driving
motor vehicle at time of accident,o and:
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is convicted, in respect of driving the motor
car at that time, of an offence under
s"318(1) of the Crimes Act 1958 (i.e.
culpable driving); o-
is convicted of driving without a licence or
driving while suspended; or
is convictedo in respect of driving the moLor
car at the t ime of Lhe accident , of an
of f ence under s " 99.( 1) ( a ) of the Road Saf ety
Act 1986 (i.e. driving motor veh-Lc1e- wñT1Ë
ünEer-înfluence of drugs or intoxicating
liquor and as a result is incapable of having
proper control of the motor vehicle); or
is convicted of driving a motor vehicle, ât
the time of the accidenL, with a blood
alcohol content of "24 (or more) grams per
I00 mI" of blood Iss.39(2) and 39(3)]"

the exclusions related to impaired driving (listed
above) wilI not apply if the accident victim is
able to satisfy the Commission that the intoxicat-
ing liquor or drug or the percentage of alcohol in
the blood¡ âs the case may be, did not contribute
in any way to the accident [s.39(3)].
no compensation of any kind payable (unless
Commission decides otherwise) to persons who are
also eligible for compensation from various other
statutory schemes ( s.37 ) .

the Commission is not liable to pay any compensa-
tion where an accident occurred involving a motor
vehicle (other than a recreationat vehícle) and
the vicLim did not report the accident to thepolice Is.39(1) (a) ].
if the Commission determines that the failure to
report the accident should be excused, compensa-
tion witl be payabte Is.39(14)].
no compensation payable to persons eligible for
workers' compensation (s.38).

loss of earnings benefits payable within the first
18 months after the accident are reducedr propor-
tionately, where victim was the driver of the
vehicle and had a blood-alcohol content of between
.05 and "24 at the time of the accident (s.40).
loss of earnings benefit may be denied to impaired
drivers, unless driver can show intoxication did
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the accident

(f) N.S.W. Law Reform Commission Report

no compensation of any kind available in respect
of int.entionally self-inflicted death or bodily
injury (Vol. fIo p. 443).

no compensation of any kind available in respect
of bodily injury or death sustained by a person in
furtherance of or incidental to the commission of
a crime involving an intention to inflict serious
violence or substantial damage to property, for
which the injured person is convicted or against
whom the offence is proven (Vol. II, p. 443).

all benefits under the Scheme should be suspended
while a person who is otherwise eligible for
benefits is imprisoned pursuant to conviction or
sentence for any crime (VoI. II, p. 446)"

subject to the discontinuation of benefits during
impr isonment ( Iisted imrnediately above ) , there
should be no further exclusions from the Scheme on
public policy grounds. Ho$¡ever, consideration
should be given to revising sentencing procedures
to empower or require judges and magistrates to
take into account entitlements to benefits under
this Scheme when sentencing for offences related
to transport accidents. Consideration should also
be given to the establishing of mechanisms for the
enforcement of penalties against entitlements
under the Scheme (VoI. II, p. 445).

(2) Analysis

Some initiat observations are appropriate concerning

this issue. First of all, the question of exclusions from

benefits is not to be confused with the related issue of

toIN

denial of benefits when compensation

other schemes or systems" This issue of

other schemes vJas discussed earlier,

is available from

compensation from

in t.he "Analysistr

Tota1 Disability"section under "Compensation for Earners:



-xF.r

3s3

(see pp. r49-150).

It was submitted thatu with respect to compensation

from other schemes, provisions similar to those recommended

by the New South Wales Law Reform Commission be implemented

in ft{anitoba" The recommendations çJere as follows:

if a person is entit.l-ed to benefits both from the

automobile accident compensation Scheme and is
also entitled to compensation or damages under the

law enforced in the province or under the laws of

Canada or of any other Canadian province or

territory in respecL of the same death or bodily

injury, the person should be given a period of

three months from the date of the accident or from

the onset of the symptoms (whichever is later) to

elect between the compensation offered by the

automobile accident compensation Scheme and the

other sources of compensation;

this period of three months may be extended by t.he

administrat,ors of the auLomobile accident compen-

sation Scheme, where undue hardship to Lhe victim
would otherwise be caused;

if a person receives compensation under a law

enforced in the province or under the laws of

Canada or of any other Canadian province or

Lerritory, such compensation should be set off
against benefits otherwise payable or availabte
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under the automobi Ie

scheme"347
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compensat ionacc i dent

The problem of collateral benefits was also dealt wit.h

earlier in this thesis. The following provision h¡as

recommended:

benefiLs under the automobile accident compensa-

tion scheme should not be reduced or affected

where the accident victim receives ex gratia

payments, accident insurance, retirement pensions'

superannuation or pensions or benefits under

Canadian legislation (see p" 150).

The provision regarding the set-off of benefits payable

under other Canadian laws must be read in light of the

reconmendation that benefits payable under the automobile

accident compensation Scheme should not be reduced or

affected by ex gratia payments, accident insurance,

retirement pensionsr or other social insurance benefits.

That is, the latter reconmendation acts as a limitation on

what amounLs nay be set off against benefits payable under

the automobile accident compensation Scheme.

The analysis of "exclusions from coverage'r is rea1ly

concerned with exclusions based on the conducL of t.he

accident victim. In this regard, several comments (and

criticisms ) may be made with respect to the current

347 See the N.s.w. Report, supra n.
432-433 

"
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exclusion clauses in the Manitoba Regulations.
The Manitoba provisions would deny any coverage to

persons:

who are non-Manitoba residents riding in or on

vehicles that are not registered in þlanitoba;

who dr ive or r ide in a vehicle that ¡ ât the
material time, is engaged in any illicit or
prohibited trade or transportation;
who are driving, riding in or oD, struck down by,
or getting in or out of vehicres which are not
required to be registered under the Highway

Traffic Act of Manitoba.34B

The exclusion with respect to non-Manitoba residents
has arready been criticized in this thesis (see pp. 79-80).
The reconmendation made with respect to such victims was

that they shourd have a right to erect between compensation
which might otherwise be available to them (i.e. from
insurers in their own jurisdiction) or compensation
availabre under a comprehensive automobire accident
compensation Scheme in Manitoba" If the non-resident
vicLims chose compensation from the Manit.oba scheme, the
administrators of the scheme v¡ourd then have the right to
seek subrogation of compensation which that victim might
have recovered from other sources (up to the amount of
benefits actually paid out to that victim).

348 Man. Reg. zg\/BBR, s.33.
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The ot.her excrusions listed above arso merit criticism.
The exclusion dealing with persons getting in or out of
vehicles which are not required to be registered under the

Highwav Traffic Act shourd be reconsidered in light of the

recent enactment of the Off-Road Vehicles Act u349 which

requires owners of off-road and all-terrain vehicles
(including snowmobiles) to acquire third party liability
coverage in respect of these vehicres. rf such third party
liability coverage is mandatory, then there is no reason

trhy persons injured by such vehicles should be excluded

from a comprehensive automobile accident compensation

scheme" The rationare for mandatory third party coverage

is that victÍms will not be l-eft without compensation;

therefore, compensation should be provided to such victims
under the scheme ( registration premiums in respecL of these

vehicles would be paid to the Scheme's administration).
The third comment which may be made with respect to the

þlanitoba exclusions is that the clause which denies

compensation to persons who drive or ride in a vehicle that
is engaged in illicit or prohibited trade or transportation
may operate unjustly against passengers who unknowingly

ride in vehicles being used for such purposes. The

provision (if it is to be retained at all) should be at
least re-worded to provide that such persons must unknow-

ingly drive or ride in a vehicle that is engaged in any

349 R.s"M. 1987, c.03l.
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illicit trade or transportat.ion (subject to a provision

that knowledge of the illegat purpose may be inferred from

the circumstances).

Section 6 of the ReguIation"350 provides that excepL

for the funeral expenses and death benefits payable under

Divisions IV and rV of the Regulations35I no Part rr

benefits shalI be paid Lo;

(a) any person who operates any class of motor vehicle
if he or she is not qualified and authorized by
law to do so; or

(b) a passenger of a person mentioned in clause (a)
unless that passenger believes' upon reasonable
and probable grounds o that that person is so
qualified and authorized.

The term "authorized by law" has generally been defined

as holding a valid driver's licence or permit which has not

been suspended and complying with any condition at.tached to

it (ie.rif a person has a conditionaÌ licence" he or she

must obey those conditions).352 "QuaIified" means com-

petent to drive, ie. capable of driving.353

There isu however, case law which suggests that the

term "authorized to drive" means more than simply holding a

valid licence. In fact, one case suggests that where a

3s0

35r

352
Lherein "

3s3

290/88R, s.6.

290/9BRr ss. 10

supra n. 3, p"

Man. Reg.

Man. Reg.

See Brown,

rbid.

and 1I "

55, and the cases cited
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person is driving while intoxicated, he is neither "qualif-
ied" nor "authorized" to drive" That iso the driver is
drunke so he clearly cannt be said to be "qualified" to

drive (ie" capable of driving), nor can he be "authorized'o

to drive, because he is driving in violation of t.he 1¿*.354

Perhaps v¡e may conclude that a person will not be "authori-
zed to drive" where s/he is either driving without a valid
licence or is committing a serious offence by driving (eg.

driving while impaired).

In the case of Sutcliffe v. r.c.8.c.355 the claimant

v¡as licensed to drive cars and t.rucks, but not motorcycles.

He vras driving a motorcycle when involved in an accident"

Flas Sutcliffe driving a vehicle which he was not "qualified
and authorizedrr to drive?

Ètr. Justice Melvin stated that if a claimant vras

qualified and authorized by law to drive a motor vehicle by

virtue of his licenceo I"C"B.C" \das not exempt by reason of

the fact that he was not qualified and authorized by law to

drive another type of motor vehicle not covered by his

licence. Had the legislation referred to the vehicle in

which the accident occurred, the result would have been

different.356

354 ¡4q"oongIg v. Employees ' Þlutual- Liability Co. of
gi qqo4s in,Tt eZT-r " t . R@

355 (1984), rr c.c.L.T" 200 (B.c"s.c. ).
356 rbid. ar zL3.
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The central issue in considering this Section is
whether the words "qualified and authorized" should be read

conjunctively or dis junctively. That iso must M.P" LC"

show that at the time the accident occurredo the claimant

ç¡as both driving in violation of the law and that he or she

was also incapable of driving the particular vehicle?

In a case which we have already examined, ÞlacDonald v.
gmployees' D{utual Liability Co. of t.lisconsin,357 the Court

found that a claimant who had been drinking prior t.o the

accident hras impaired, and therefore neither qualified nor

authorized to drive.35B However, the relevant clause in
that case provided that the insured must berrfor the time

being either authorized by law or qualified to drive or

operate the automobi1"."359 This is a highly specific
wording which is not duplicated in our Regulations.

Note that the Kopstein Report states that where an

insured purchases "extension coverage" under Part V of the

Regulations360 the Part II benefits will not be denied as

long as the driver of the vehicle is either qualified or

auLhori".6.361 Howevero this point is arguable as the

357 Ãg771 r.L.R. 1-gBB (N.B.e.B").
3s8 rbid.
3s9 rbid.
360 ¡{an. Reg. 2g0/88R, ss.I27-136.
36I Man. Reg. 2gO/BgR, s.L27(2). AIso see the

Kopstein Report, supra n. 1, VoI" 2, Position Paper No. 2,
p" 36"
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"exLension coverage'o provision in Section 127 (2 ) refers

only to Parts III (aIl-perils coverage for damage to ot¿n

vehicle) and IV (third-party liabíIity coverage) of Lhe

Regulat,ionso not the Part II no-fault injury benef it.s.

Finallyr pâss€rìgers in a car driven by a person who is

not authorized and qualified to drive will be denied Part

II benefits unless a passenger believes on reasonable and

probable grounds that the driver is qualified and author-

i="6.362

The provision in the Manitoba Regulations which denies

compensation (except for the funeral expenses and death

benefits payable to survivors) to persons who operate any

class of motor vehicle which they are not qualified and

authorized by law to do so (and to persons driving with

these drivers) is subject to the criticism that it would

deny compensation to persons who unknowingly operaLe motor

vehicles while not qualified and authorized by law to do so

(e.9. person did not receive notice of suspension and $¡as

not aware that his driving privileges had been affected).

Therefore, if this or a simiLar exclusion clause is to be

retained (and I submit Lhat it should not be), it should at

least be re-worded to provide that compensation will be

denied to any person who knowingly operates any class of

motor vehicle which he or she is not qualified and auLhor-

362 Man. Reg . 2go/88*, s.6 (b) .
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ized by Iaw to do so.363

Do exclusion clauses have a place in comprehensive

compensation Schemes?

One commentator has statedt

The inclusion of any provision under which
benefits may be excluded, limited or reduced may be
criticized for a number of reasons. No-fau1t benefits
should be of a strictly no-fault variety. A disabled
individual, in need of compensation for loss of
earnings, irnpairment" loss of earnings capacity and

if;:l:"1.:.ff 3::".Ën?åi1.'3l"3iun::Ê'il:;: :l$" i*3"ff:gtst

It has also been stated that although intentionally
self-inflicted injuries should be excluded from payment,

the definition of intention ought to be structured so as to
make eligible for payment those guilty of gross negligence.

Otherwise, t,he problem of separating the grossly negligent

from ordinary negligent conduct becomes highly intracLable"

For the same reasons, it arguably makes sense to make

eligibte for payment even t.hose guilty of drunken conduct.

Fault-related exclusions under a no-fauIt Scheme should be

kept to an absol-ute minimum.

conduct should be retained as a

payee's olùn insurance premiums.365

There are two fundamentally

However, fault-related
factor in determining a

different views on ex-

363 See Man. Reg . 2gO/88R, s.6.
364 r. Markin, supra n. 106, p. 266.

365 J. o'Connerl, supra n. 262, p" ro"
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clusions from benefit in a no-fauIt compensation Scheme'

The first view is that broad eNclusions from the Scheme

conflict with its basic purpose, because denying benefits

on the grounds of criminal or other improper conduct is a

return to fauIt. The argumentS in favour of exclusions

( the second view) usually contend that the communityus

,,sense of justice" ç¡ould be offended if a person whose

criminal conduct had caused the accident $¡ere to be

compensated on exactly the same basis as Lhe innocent

victim. In the second view, the Scheme should not compen-

sate those whose injuries resulted from their own miscon-

ducto since t,hey are auLhors of their own misfortune"

Accordingly, public resources should not be used to

compensate them, at least, should not provide comPensation

higher than basic social security benefits'366

Furthermore, the Iimited scope of a proposed scheme

which covers only motor vehicle accidents makes it espe-

cially difficult to justify compensation under such a

Scheme to persons whose criminal conduct is the cause of

their o\,ln injury and possibly injury and even death to

others. That is, lthy should a drunk driver who causes a

horrible accident receive compensation from an automobile

accident compensation Scheme, while perfectly innocent

members of society who suffer serious disabilities (not

366 N.s.w. Report, supra note
44I; also see the discussion of the
of this thesis"

110, Vol. II, PP.440-
Osborne Report at P. 35
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caused by automobile accidents) receive only basic social

security benefitsz36T

However, there is an argument which can be raised

against the "fairness" and "deterrence" arguments made

above. The point is that t,he clear distinction between

compensation for incapacity and punishmenL for criminal

conduct ought not to be compromised, especially in a no-

fault Scheme. The objectives of effective rehabilitation
and of providing financial security to the victim and his

or her family are no less, simply because the person

injured or killed $ras guilby of a crime. Sanctions in

respect of criminal or other improper conduct should be

imposed by the criminal Law. It is not the duty of t.he

compensation system to impose a penalty; this is not a task

for which it is equipped. The use of the compensation

system as a means of punishment for criminal conduct is
especially inappropriateo where the Corporation or Scheme's

administrators have to determine the nature and extenL of

the benefits to be excluded.368

Without a doubt, the mosL irnportant benefits to retain

are those related to treatment and rehabilitation "

However, denying compensation for permanent impairment

and/or for loss of earning capacity will also present

difficulties. These denials would have the greatest effect

367 N.s.w. Report, supra n. 110, VoI. rr, p. 441.

368 ruia., pp" aaL-alz,
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on the mosL seriously injured persons, and it is difficult
to justify penalizing only this class of wrongdoer "

Howevero self-inflicted injury stands apart from the other

grounds for exclusiono due to iLs association with possible

abuse of the compensation Scheme. No earnings-related

compensation Scheme can ignore the need to guard against

cases of injury deliberately inflicted in order to obtain

benefits.369

Probably the most difficult issue with respect to
exclusion of coverage is t.hat concerning driving offences"

Should the act of the offence itself, even where it has

materiatty contributed to Lhe accidenLo be sufficient to

overcome the fundamental objection to denying compensation

through the Scheme? A blanket exclusion clause may impose

restrictions or timitations which are clearly unjust. The

quadriplegic whose blood alcohol level is marginally above

the prescribed limit wourd stand to rose extensive benefits

over a lifeLime, while a driver guilty of manslaughter who

escaped with only minor injuries would be basicatly
unaffected by exclusion from the compensation Scheme.370

In view of the foregoing discussion, it is felt that
exclusions in a comprehensive automobile accident compensa-

tion Scheme for Manitoba should be kept to a minimum. The

following exclusions should be employed:

369

370

pp.442-443"

p.444"
rbid.

rbid.



'.

365

no benefits under the Scheme should be payable in
respect of intentionally self-inflicted death or

bodily injury;
benefits should not be available under the Scheme

in respect of bodily injury or death sustained by

a person in furtherance of or incidental to the

commission of a crime of serious violence, for
which Lhat person is convicted;

the only exclusion related to driving conduct

should be based on the proposed amendments to the

Quebec Act; that is, payment of earnings-rel-ated

compensation will be suspended where the victim in
question is being held in detention by reason of

an indictable offence which he has committed while

driving an automobile (but the victim's dependants

are entitled, during the suspension, to an

indemnity equivalent on a yearly basis to a

percentage of what would have been paid to the

victim - see p" 349, supra).

It is submitted that only the above exclusions should

be incorporated into a comprehensive compensation Scheme

for automobile accident victims in Manitoba.
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