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AItmuçr 
The purpose of this study was to infonn the Govenment of the Northwest 

Temtories legislative development process with regards to protected areas. Specifically, 

the objectives were to: select a jurisdiction in Canada which had a broad suite of 

protected areas options as a case study; to evabte the strength of protected areas 

legislation in that jinisdiction in te- of amount of protection provided by the statutes; 

to consider the interactions between protected areas legislation and mining legislation in 

the jurisdiction; and, to make recommendatiow regarding design of legislation and 

protected areas initiatives in the Northwest Territones. 

Manitoba was used as the jurisdictionai case study, and the following legislation 

was examined: The Ecological Reserves Act, The Provincial Parks Act, those sections of 

The Wildlife Act pertaining to Wildlife Management Areas, those sections of The Forest 

Act pertaining to Provincial Forests, The Manitoba Habitat Heritage Acf The 

Conservation Districts Act, and The Heritage Resources Act Each piece of legislation 

was evaluated, through cornparison to ideal critena outlined in the literature, in temis of 

the ecological protection provided to the respective lands. In addition, the interactions 

between the protected areas legislation and mining statutes were explored to identiQ 

exclusions of, or modifications to, general minhg statutes in the protected areas. The 

current application of the suite of protected area tools in Manitoba was categorized 

quantitatively on the WCN categorization system, and was compared to similar data 

available in the jurisdictions of Saskatchewan and British Columbia to allow for a relative 

evaluation. 

Results show îhat Manitoba's statutes which are worth censideration as models 

for legislation in the Northwest Temtories are the Provincial Parks Acf the Heritage 

Resources Act, and the Manitoba Habitat Heritage Act Protected Areas legislation for 

the NWT does not requùe the high number of statutes present in Manitoba, but 

statutes enacted must meet the maximum level of structural protection as identified in the 

literature. Ail areas qualifying in one of the six IUCN categories should be considerd for 
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their contribution to any prutected areas initiative, and measureable goals based on the 

IUCN categones shouid be set out initially to allow for effective fûture progress 

evaluations. 

-- - .- 
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Introduction Pu~e I 

c 
In the Tri-Council Stutement of Cornmitment to Complete Canada 's NetworRF of 

Profected Areas of 1992, the goal of completing Canada's protected areas network by the 

year 2000 was endorsed by the Canadian Council of Ministers of the Environment, the 

Canadian Parks Ministers' Council, and the Wildlife Ministers' Council of Canada 

(Governrnent of Canada, 1992). This cornmitment followed the federal objective of 

completing a national system of protected areas outlined in the Green Plan (Government 

of Canada, 1990). Each jurisdiction across Canada is presently engaged in this process, 

albeit at different stages and levels of enthusiasm, and none has yet completed the 

commitments made eariy in this decade (Hummel, 1995). 

Aithough these goals appear strictly conservation oriented, they are based upon a 

larger framework of sustainable development, as indicated by the Brundtland 

Commission report (WCED, 1987). This approach is structured to consider environment 

in a framework dong with econornic and social factors. Single purpose efforts which 

focus on only one of these three factors are recognized as less efficient and fa sighted 

than those that take d l  into account. Designing protected areas is no different, it cannot 

be completed in a vacuum removed fiom other interests, such as apparently competing 

land-uses (Government of Canada, 1996: 15). 

The Northwest Temtories remains cornmitted to completing a protected arûas 

network (Government of the Northwest Temtories, 1996; World Wildlife Fund, 1997), 

and is evaluating legislative approaches to assist in land conservation. As a potentid 

model, the province of Manitoba has passed a number of statutes that dlow for 

designation of lands for conservation purpses. Each of these designations carry a unique 

set of processes for ensuring long-tenn protection, and prevention of incompatible uses. 

Although many of these designations do not meet the strict criteria for Protected Areas 

espoused in the Tri-Council Statement or the Manitoba Government literature (no 
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logging, mining, or hydroeIectric development), they can contribute significantly to the 

goals of a protected areas initiative, and in many cases have more legislative protection 

than lands qudifying for provincial Protected Area status. The diversity of Manitoba's 

legislation is beyond what is currently available in the NWT, yet to date no coordinated 

evaluation has been completed of this legislation. 

IL2 Mineral Develo~ment in Canada 

N a W  resource industries play an important role in the Canadian economy, 

accounting for 45 percent of total exports, and 16 percent of d l  jobs nationally 

(Schneider, 1993). Mineral exploration has been responsible for expendihues of nearly 

$80 million annually in the northem temtories of Canada, with averages of 2 

econornically viable discovenes per year and $68 1 million in revenues per discovery 

(Doggett and Mackenzie, 1994). More recently, the NWT has become the leading 

jurisdiction in Canada for explotation expenditures, with $183 million spent in 1997 

(Govemment of the Northwest Temtories, 1997: 1 ) 

Minerai exploration in much of Canada, încluding the Northwest Temtones, is 

govemed by a system of resource allocation known as the h e  entry system (Barton, 

1994). This system is characterized by minerai clairns and leases that grant exclusive and 

secure nghts to the orebody to the discovering party. In addition to rights to the orebody, 

an implied right to the d a c e  is provided to ailow for extraction of the orebody. The 

Iiee entry system therefore acts a s  a means for allocating land to mulerd uses as a resdt 

of the initiative of the developer. 

Security of tenure and exclusivity of access are essential to maintainiag a positive 

climate for investment for the rninerds industry (Barton, 1 994: 1 63). Mineral exploration 

and development are impeded by uncertainty in land docation issues, as large 

exploration expenditures can oniy be justified îfthere is a reasonable chance of having a 

long-term secure opportunity to extract the discoveries. 
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eral Dwelo-d Protected a 
The process of allocating lands for new protected areas requires esme removal of 

the land base fiom mineral exploration and developrnent, ofien fiom areas which have 

previously been staked or are covered by mineral leases. Some fonn of expropriation of 

previously granted mineral rights has been required in a nurnber of cases in Canada, 

including the Windy Craggy site in northwestem British Columbia (Schneider, 1993), the 

Cream Silver mine in Strathcona Provincial Park (Dwyer, 1993; Cream Silver Mines Ltd 

v. BK. ,  [1986] 4 W.W.R. 328) and the Tener case (R. v. Tener and Tener [1985] 3 

W.W.R. 673) in Wells Gray Provincial Park. Although these have been hi& profile 

cases of expropriations, Canada's case law in dealing with 'takings' or cornpensable 

expropriations is small, and thus a great deal of uncertainty sumounds the issue. In 

addition, current mining legislation also lacks clarity in determinhg which cases deserve 

compensation, and how much (Schwindt, 1992). Both goveniments and the mining 

industry are impeded in tlieir actions by this uncertainty. 

As long as the process of selecting new protected areas is underway, increased 

uncertainty in regards to security of tenue and compensation upon expropriation is likely 

to have a negative impact on the mineral investment clunate. In addition, rnany protected 

areas are enabled under legislation which is unclear about how the minerd resource in the 

area will be rnanaged, or how decisions will be made as to whether, or how, mining may 

occur. To address the lack of certainty arising f h m  the selection process, the mineral 

industry, through the Whitehorse Mining Initiative (WMI), has expressed their suppon 

for a completed system of protected areas in al1 jurisdictions in Canada by the year 2000 

(Mining Association of Canada, 1994; p. 1 9). Further reductions in uncertainty are 

encouniged in the WMI through support for clear policies regarding mineral 

developments in protected areas. The Govemment of Canada has echoed these objectives 

in their Minerals and Metals Policy (Govemment of Canada, 1996). 
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1.2 PROBLEM STATEMENT 

The Govemment of the Noahwest Temtories (GNWT) is currently beginning 

formulation of a Protected Areas Strategy (PAS). The PAS is intended to "develop a ... 
strategy for ... development .. . of a system of protected areas by the end of the 1 997/98 

fiscal year and for implementation of the strategy by the year 2000" (GNWT, 1996; p. 1). 

The initiation of a Protected Areas Strategy (PAS) approach for the Northwest 

Territories has prompted the Minemls, Oil and Gas Division (MOGD) of the Resources, 

Wildlife, and Economic Development Department (RWED) to review the legislative 

options for setting aside and managing protected areas. The GNWT is concemed about 

maintainhg a healthy investrnent climate for the mineral, oil and gas industries while 

achieving an effective and complete protected areas network. The certainty of access, 

clarity of process, and security of tenure required to accomplish the goal of a heaithy 

investment climate for mineral development will ody be achieved if protected areas are: 

1) based on clear legislation, which provides a range of protection options appropriate to 

the lands in question; and, 2) has clear guidelines for management of multiple uses within 

the designated areas. Investigation is necessary into the legislative structure in place in 

other Canadian jurisdictions to consider alternatives for implementation in the Northwest 

Temtones. 

The purpose of VUS study is to inform the GNWT legislative development process 

with regards to Crown land protected areas, through consideration of the suite of 

legislative approaches to setting aside lands in other parts of Canada. In paiticular, 

Manitoba as a jurisdiction has instituted a large range of approaches that can be wd on 

Crown lands, and thus serves as a case shidy. 

There are a number of statutes in place in Manitoba that allow for lands to be 

protected in the province, each possessing unique charactenstics. These statutes may 

fuaction in isolation in law, but the implementation of provincial conservation objectives 

ais0 occurs through wordinated application of the suite of legislative options available. 

An Evolwtion of Protected Areas Legis fation with Recommen&fions for the Northwest Territories 



Introduction Page 5 

The following objectives will guide the research: 

1 . to identi f y  and descri be Manitoba's legislation that allows for protection of Crown 
hnds for conservation objectives; 

2. to evaluate the protected areas provisions of the legislation in tems of the amount of 
protection provided; 

3. to summarize the approaches to management of the mineral resource within areas 
designated under the legislation; 

4. to evaluate the curent application of the suite of protected areas alternatives in 
Manitoba through cornparison to other jurisdictions within Canada; and, 

5. to make recornmendations to the GNWT regarding design of legislation to set aside 
protected areas and management of minerals within those areas. 

1.4 SYNOPSIS OF METHODS 

The brief methodology descnbed here is presented in M e r  detail in Chapter 3. 

The study was primarily conducted through a review of the literature, the legisfation, and 

personal contacts with a number of individuals familiar with the protected area 

management process in Manitoba. The study is divided into three components: 

1. Evaluation of Manitoba's legislation based on a set of critena identified in the 
literature. This evaluation was intended to assess the level of protection provided to each 
designation. 

2. An evaluation of the guidelines used in the management of mineral resources in each 
type of designation. The set of criteria for this evaluation were developed through the 
course of this study and are identified m e r  in Chapter 3. 

3. A categorization of the present designated lands in Manitoba based on the World 
Conservation Union (IUCN) categorization system. This summation of the application of 
Manitoba's protected areas suite was compared to similar IUCN data fiom Saskatchewan 
and British Columbia to provide a relative reference regarding the success of each t001 
and the gaps in protection in Manitoba 
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1.5 SCOPE 

Although there is an oft cited reference to the Brundtland report claiming that the 

authors suggest 12% of a landscape shouid be in protected areas, no such suggestion is 

present in that report. IR addition, no shidy hm ever been completed that definitively sets 

the appropnate amount of land to be set aside for conservation purposes in any 

jurisdiction, or the level of protection required on that land. Likely there is no such 

absolute standard, as each jurisdiction is unique in its landscape and in its ne&. As a 

result, there is no way to provide an absolute rating to Manitoba's suite of protected areas, 

or to the application of any one particular designation. Value does lie in considering 

whether there are sufficient tools to provide a means to properly protect areas that are 

deserving. 

As well, protection of lands is a dynamic process that cannot be completely 

summarized by a static snapshot such as this study. If there is a dearth of lands in one 

IUCN category, it may represent a lack of will to designate this type of area, or it may 

represent an unwieldy process for setting aside those lands that is not used as a result. 

This study cannot definitively address causation where lands have not been set aside. It 

can provide the data necessary to determine whether M e r  study is necessary. 

Limitations of time and funds have prevented consideration of the application of 

protected areas by ecozone or such smaller unit. This work is being completed 

simdtaneously by the province and the WWF, so duplication here would be unnecessary. 

The terni protected meu has k e n  used in its broadest sense in this study, to 

conform to the full range of IWCN designations. The published literature on this topic 

can generally be divided into two positions, defined by whether lands meeting any IUCN 

category are to be considered in assessing landscape protection, or only those lands in 

NCN 1-III. Limiting application of the term protected area to lands that meet some 

arbitrary criteria based on exclusion of certain activities (generally the IUCN 1-III 

categories) seems short-sighted. Likely such limitations would only serve to increase the 

ignorance of a range of designations or lands that provide valuable conservation or 
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environmental services. As well, these limitations have ignored the lit erature which 

suggests that protection is not based on activity limitations, but on appropriate 

institutional structure and management. 

Where IUCN designations have been used, the reporting of the appropriate 

junsdiction was used in determining the categorization of each designation where 

available. AIthough unusual categorizations received comment in this study, no attempts 

were made to second-guess the classification decisions of the appropnate land managers. 

1.6 ORGANIZATION OF THE STUDY 

This introductory chapter is followed by a review of the literature and a 

surnrnation of the methods employed in the study. Chapter 4 is an evaluation of 

Manitoba's protected areas legislation based on a set of criteria denved through review of 

the literature. Chapter 5 is a narrative of the procedures for management of mineral 

resources in each designation. This includes a review of the department responsible for 

management of each designation, the procedures used while establishing a new protected 

area, and the management of existing designated areas. Chapter 6 provides a sumrnaiy of 

how Manitoba has applied the suite of designations availabie, dong with a comparison to 

Saskatchewan and British Columbia. This is intended to provide a means for evaluation 

of Manitoba's approach relative to similar jurisdictions in Canada. Conclusions and 

recommendations follow. 

An Evaluation of Protected Areas Legislution with Recommendarions for the hiorthest Terrilories 
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2.1 REViEW OF RlELATED LITERATURE 

2.1.1 Intmductios 

The bulk of the literature available on the subject of protected areas falls into the 

area of scientific justification and critena for such reserves (Cole, 1994; Hummel, 1995; 

Iacobelli et al, 1 995; Lucas, 1984; Noss, 1995; Peterson and Peterson, 199 1 ; Scott et al, 

1993; Soule and Simberloff, 1986). There is relatively little literature in the area of 

legislation enacted to set aside these areas, or on the essential components of such 

legislation. Criteria that have been developed to evaluate protected areas tend to focus on 

whether the area is scientifically and ecologically sound (Noss, 1995) and on the range of 

activities that are allowed to occur within the area (WWF, 1997), d e r  than deal with the 

institutional or legislative structure which affords protection. 

2.1.2 Histoncal Overview of Protected Areas 

Occupation of Manitoba's lands by settlers occurred throughout the 1 9 ~  century, 

prompting officiais to set aside the fkst Dominion Timber Reserves at Riding Mountain, 

Spruce Woods, and Duck Mountain in 1895 (Manitoba Natural Resources, 1990). nie 

reserves served two purposes; they prevented settlement on lands that were unsuitable for 

agriculture and they provided guaranteed access to tirnber for fenceposts and fuelwood 

(Manitoba Natural Resources, 1 989: 1 8). Maintaining the supply of natural commodities 

largely drove the designation of land for the next 100 years in the province, whether for 

timber, wildlife, recreation or tourism areas. 

The designation of lands for explicit preservation of nature has been an evolving 

process throughout North America's different jurisdictions. The first examples of large 

tracts of land being set aside for nature preservation were Yosemite and Yellowstone 

National Parks in 1864 and 1872 respectively, and although these parks were far fiom 

population centers of the day, their purpose was to provide for tourïsm and American 

monumentalism (Runte, 1987). Additionally, the level of protection was intended to 
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ensure bbpreservation, fiom injury or spoilation, of al1 timber, mineral deposits, nahaal 

curiosities or wonders within said park, and their retention in their natiiral condition" 

(National Park Service, 1933). This was largely in reaction to the fate of Niagara Falls, 

which had previously become a haven for unscmpuious profiteers seeking to harass 

tourists, while industrial development diminished the beauty of the otherwise spectacular 

surroundings (Runte, 1987). 

Canada's history with preserving naturai areas begins with the 26h2 that made 

up the original Banff Hot Springs Reserve in 1885 (Lothian, 1987). Again, tourism was 

the dnving factor in establishment, with the desire to maintain public access to the 

minerai springs cited as being of primary importance (Bella, 1 987). The preservation of 

al1 facets of the landscape fiom developments such as mines was not present in the early 

intentions of the park, as indicated by the Prime Minister of the time, Sir John A. 

Macdonald; "there may be places where the property may be used for industrial purposes 

without interfenng with the beauty of the park as a whole" (Marty, 1 985:62). This 

emphasis on the superficial beauty of the preserve, and its importance solely for tourism 

formed the bais  of park policy for the early years in Canada. 

3 3 s  

The fm major initiative to recognize the value of strict ecosystem protection in 

Canada was the International Biosphere Programme (IBP) that ran fiom 1964 to 1974 

(Taschereau, 1985). Under this program, reiatively small candidate sites were identifie4 

assessed for their value as benchmarks in representing ecosystems, and ideally designated 

under a strict legislative framework to provide for legal protection and management. 

Protected areas today have k e n  summarized into categones in the w o k  by the 

World Conservation Union ( I U o  (iUCN, 1984). This system divides protected areas 

into six categories by the intentions for management of the area, as indicated in Table 1. 
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Table 1 - IUCN Protected Areas Categories and Definitions 

1. STRICT NATURAL RESERVE/WILDERNESS AREA 
Ia. Areas managed mainly for science: areas of Iand/or sea possessing some 
outstanding or representative ecosystems, geological or physiological features 
andor species, available primarily for scientific resemh a d o r  environmental 
monitoring. 
Ib. Areas managed mainly for wildemess protection: large areas of unmodified 
or slightly modified land, or land and water, retaining their natural character 
and influences, without permanent or significant habitation, which are 
protected and managed so as to preserve their natural condition. 

II. NATIONAL PARK 
Protected areas managed rnainly for ecosystem conservation and recreation: 
natural areas of landor sea, designated to (a) protect the ecological integrity 
for this and future generations, (b) exclude exploitation or intensive occupation 
of the area and (c) provide a foundation for spiritual, scientific, education, 
recreation and visitor opportunities, al1 of which must be environmentally and 
cuIturally compatible. 

In. NATURAL MONUMENT 
Protected areas managed mainly for conservation of specific natural features: 
areas containing one, or more, specific natural or naturaVcultural feature 
which is of outstanding or unique value because of its inherent rarity, 
representative or aesthetic qualities or cultural significance. 

N. tJABITAT/SPECIES MANAGEMENT AREAS 
Protected areas managed mainly for conservation through management 
intervention: areas of land andor sea subject to active intervention for 
management purposes so as to ensure the maintenance of habitats and/or to 
meet the requirements of specific species. 

V. PROTECTED LANDSCAPWSEASCAPE 
Protected areas manageci mainly for Iandscapefseascape conservation and 
recreation: areas of land, with Coast and sea as appropriate, where the 
interaction of people and nature over tirne has produccd an area of distinct 
character with signifiant aenhetic, cultural andlor ecological value, and often 
with high biological divenity. Safeguarding the integrity of this traditional 
interaction is vital to the protection, maintenance and evolution of such an area. 

-- 

VI. MANAGED RESOURCE PROTECTED AREAS 
Protected areas managed mainly for the sustainable use of natural ecosystems: 
areas containing predominantly unmodified naturai systems, managed to 
ensure long term protection and maintenance of biological diversity, while 
providing at the same time a sustainable flow of natural products and services 
to meet community needs 

(IUCN, 1 994: 14-23). 
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AIthough the numbering system initially appears ordinal, further work has 

clarifkd that higher IUCN rankings do not necessarily correspond with higher leveis of 

protection (Gauthier, et al, 1997a). In addition, the system is intended to capture 

management objectives and thus fails to classify the level of protection provided in the 

legislation, or the limitations imposed, if any, on any number of activities that may occur 

within the area (Gauthier et al. 1997a; Gauthier et al. 199%; Manitoba Natural 

Resources, 1997a). NCN rankings have been found to be of value in assessing the range 

of protected area types provided within a jurisdiction, and in comparing between 

jurisdictions. Gauthier notes "the contribution of a management category that may be 

unique to Saskatchewan, when assigned to one of the six IUCN codes, cm then be 

compared to contributions in other jurisdictions relative to that" (Gauthier et ni, 199%:2). 

As no absolute vaiues are available for the appropriate amount of landscapr 

representation in each IUCN category, or for determining when enough protected land has 

been reached (IUCN, 1984) this relative approach to evaluation is the sole means 

available for assessing any jurisdiction's accomplishments. 

The contemporary literature lists a range of scientific approaches to seleaing new 

protected areas (Gauthier, 1992; Iacobelli et. al., 1995; Nos, 1993; Scott et. al., 1993; 

Soule and Simberloff, 1986), although the level of protection appropnate within the area, 

particularly with the compiexity of varying levels of protection over a aven protected 

area, is less clear (Senate of Canada, 1996; p.8; Noss, 1995). Consider that no less than 

52 categones of protected area and accompanying management structure have been used 

in Canadian junsdictions (Senate of Canada, 1996; p. 10). In light of this complexity, 

universal policies on the designation, management and use of protected areas are simply 

not possible. Modem definitions ofprotectedarea by the World Wildlife Fund 

(Hummel, 1995), the Province of Manitoba (Manitoba Natural Resources, 1996b). and 

the Government of Canada (1992) have followed the mode1 of prohibiting logging, 

mining, and hydroelectric development but not other activities. This definition is 

particularly weak in light of the recent Banff-Bow Valley report which highiighted the 
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increasing threat to BanfFNationa.1 Park posed by the enormous growth in an activity 

allowed under this definition - recreation (Banff-Bow Valley Study, 1996). In addition, 

the Strathcona Park Advisoiy Cornmittee (SPAC), which was struck to assess ways of 

improving the protection of park values in Strathcona Provincial Park in British 

Columbia, recommended continued operation of the Myra Falls underground rnining 

operation within the park (SPAC, 1988). They further concluded: 

Parks are not al1 the same, and neither are mineral claims. The best resource use 
decisions are based on detailed knowledge of the locale and constmctive local 
participation. (SPAC, 1988:viii) 

In sumrnary, the distinct conclusion in the literature on management of protected areas is 

that site-specific, ongoing management by a knowledgeable local group, concemed with 

maintaining the environmental quality of an area, is the bea assurance of protection. 

2.1.4 Criteria for Protected Areas Lepislation 

The literature is clear that any form of protection provided to an area must be 

legislated, not simply granted through policy or cornmon practice (Hummel, 1995; 

Iacobelli, 1995; Senate, 1996). This ensures legal recognition and a greater likelihood of 

caution in decisions to reduce the level of protection. Although this emphasis on 

legislated approaches to designating protected areas, literature on the appropnate nature 

of this legislation is scarce. 

As a result of the IBP, a tearn of researchers led by Robert Franson at the 

University of British Columbia School of Law considered the necessary components of 

legislation designed to set aside ecological areas (Franson, 1972). These areas were 

intended to be highly protected to form the basis for baseline data, research and education 

on ecological processes. As a result of this study, criteria were developed to form the 

basis of ecological reserve legislation. As Franson notes: 

Four principle criteria emerge. First, legislation must provide adequate 
mechanisms for the seleaion and reservation of sites and for the management and 
protection of reserves. Second, it should provide some guidance to those who will 
administer the program. Third, it must provide for continuing input fiom the 
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scientific and educationd cornrnunity that will use the reserves. And finally, 
relatively permanent protection for the reserves must be assured. (Franson, 
197512) 

In his 1972 work, Franson notes a distinction between reserves designated on Crown 

land, and those on private lands. The necessary functions of legislation dealing with 

Crown lands is as follows: 

The part of the legislation dealing with Crown lands should: 
(a) provide for the acquisition, and designation of lands for the program; 
(b) provide protection against arbitrary removal of reserved lands fiom the 
program . . . ; 
(c) exclude the operation of other statutory powers that would be inimical to the 
program; .. . 
(e) provide the means for obtaining continuing scientific input for the resolution 
of questions concerning the management of reserves; and 
(f) provide for the management of the reserves. (Franson, 1972593) 

From the work by Franson, the specific characteristics of ecological reserve legisiation 

were compiled by Taschereau (1 985) into a set of critena which are suitable as a checklist 

for assessing statutes. These criteria are as follows: 

1. Can designate reserves on Crown Land 
2. Can accept donations of land for reserves 
3.  Can expropriate land for reserves 
4. Can designate reserves on private land 
S. Can designate provisional or emergency reserves 
6. Statutes inimical to reserves are excluded or modified 
7. Cabinet must approve withdrawal from reserve status 
8. Advisoiy Cornmittee must be consulted before land is withdrawn fiom reserve 
status 
9. Provides for management of reserve 
10. Appoints a reserves programme adrninistrator 
1 1. Provide for input from scientists and other reserve users. 
12. Provides for an Advisory Cornmittee 
13. Include non-civil servants on the Cornmittee 
14. Majonty of Cornmittee members are non-civil servants (Taschereau, 1 985 : 1 6) 

It is important to note that these criteria were only developed to evaluate the legislation 

enabling creation of ecological areas which are typically protected to the highest 

standards. No cntena are provided for evaluating such protected area functions as 
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tourisrn or other multiple-uses. Despite this, it is possible to recognize that in these sets 

of critena, the highest levels of protection corne from the structure of management and 

the ngour of the processes for approving activities in the protected area, not simply from 

a iist of banned activities. 

Franson included one further recommendation in his work, that of including a 

held-i>~-tnist clause in the legislation following the Amencan model, which serves to 

provide for public interest litigation in cases of governrnent mismanagement (Franson, 

1972). As recently as 1995 it was recognized that this phenornenon (public interest 

standing in environmental cases) is relatively untned in Canada, and has failed where 

tried, such as in Green v. nie Qireen in Right of the Province of Ontario (1972, 34 D.L.R 

(3d) 20) (Locke and Elgie, 1995). 

In order to address the issue at hand, perhaps the most significant critena of the 

list is the 'statutes inirnical to protection are excluded or modified'. In particular, our 

interest is in those statutes regarding the allocation of minerals and the permitting of 

rnineral developments. The evaluation intended by this checklist is the simple 

presencdabsence of such a provision in the legislation, but this fails to address the 

complexity with which other statutes may be modified by the protected areas legislation 

in practice. Multiple use areas do not simply exclude al1 other statutes or activities that 

are not protection onented. Instead, management is structured to reduce confiicts 

between the two statutes and the two uses, and to modifY the inirnical statutes where 

necessary . 

Although the work on legislative cntena by Franson was completed in the early 

t 970's and later compiled in 1985 by Taschereau, no fiirther literature on this topic has 

emerged. Literature on protected areas becomes dominated after this period by scientific 

and geographic studies emphasizing shape, connectivity and other concepts of ecologicd 

integrity (Cole, 1994; Hummel, 1995; Iacobelli et al, 1995; Lucas, 1984; NOSS, 1995; 

Peterson and Peterson, 199 1 ; Scott et al, 1993; Soule and SimberloE 1986). Outside of 

such scientific shidies, emphasis in Canadian Iiterature tums to political discourse 
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regarding the Canadian Wildemess Charter (WWF, 1 gag), the Endangered Spaces 

Carnpaign (Hummel, 1989), and the Tri-Council Statement of Commitment (Govemment 

of Canada, 1992). Consideration of the legislation required to accomplish such 

commitments is notably absent. 

2.1.5 Mineral Develo~ment in Proteeted Are= 

The discovery of the BanfFhot springs and the early exploration in the region was 

primady undertaken by mineral prospectors. This early association between mining and 

National Parks was to continue in the mountain parks until 1953, when the operation of 

the Wheatley coal mine in Banff ceased operation (Lothian, 198 1). Currently, Parks 

Canada prevents mining in any National Park (Govenunent of Canada, 1994), aithough a 

few unique cases of retained rnineral rights remain (including 10 square miles containing 

up to 20 million tons of coal belonging to the CPR in Banff) (Lothian, 198 1). 

Protected areas adrninistered by other agencies and jurisdictions Vary as to their 

Ievel of exclusion of rnineral activity. Federal Migratory Bird- Sanctuaries do not 

preclude mineral development in their legislation (DIAND, 1990); New Brunswick 

legislation allows for minerai development in Provincial Parks and Park Reserves 

(Fellows, pers. comm.); Alberta maintains a range of designations in their legislation to 

provide levels from cornplete protection through to almost none (Elder, 1996); while, in 

Saskatchewan, exploration is not permitteci in any Provincial Park, including roadside 

picnic areas (Patterson, pers. comrn.). This diversity of protection standards may reflect 

the inconsistent information available on the impacts such activities may have on 

protected areas. A simple survey of whether mineral activity is allowed does not appear 

to be an effective way to determine the degree of protection aorded any site, as the 

correlation between the presence of mineral activity and the Ievel of protection has not 

been demonstrated in the literature. 

British Columbia has been the source for the most prominent clashes between 

protected areas and rnining. Two instances are worih considering. First is a Supreme 
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Court of Canada case R v. Teizer (1985,3 W.W.R. 673) in which the holders of a crown 

granted minerai claim within Wells Gray Provincial Park had their interest in the minerals 

expropriated by a rezoning of the park by the BC government. The opinion of the court 

was that this was indeed a compensable taking, and led to the redesignation of the related 

portion of the park as a Provincial Recreation Area that allowed for minerai development, 

thus reinstating rhe minerd rights (Barton, 1994). 

The second British Columbia incident occurred in 1993 with the establishment of 

the Tatshenshini Wildemess Park. Geddes Resources Limited had active daims on 

Windy Craggy mountain within the area designated as park and were in the process of 

applying for permits to begin development (West Coast Environmental Law Research 

Foundation, 1993). The designation as a Provincial Wildemess Park prevented any 

further mineral development in the area, and to avoid 'takings' issues, the province 

entered into an agreement with Geddes to provide the Company with compensation in the 

f o m  of cash and altemate lands to have the Windy Craggy rights relinquished to the 

Crown (Blackman, pers. comm.). Although compensation was made, this case continues 

to be seen by the industry as an injustice and an abuse of government environmental 

powers, particularly as it contravened recommendations from the province's own 

Commission on Resources and the Environment (Schneider, 1993). 

Despite apparent clashes between development and environment in general, and 

parks and rnining in particular, these interests have been working at efforts to integrated 

planning that provides for both development and conservation. In general, the pnnciples 

of sustainable development have been encouraged by the Brundtland Commission 

(WCED, 1987), and adopted by the Canadian government in the Minerals and Metals 

Policy of the Govenunent of Canada (Government of Canada, 1996). More significantly, 

perhaps, a group of diverse interests in the minera1 industry adopted the Whitehorse 

Mining Initiative (Mining Association of Canada, 1994) which encourages the 

completion of a representative system of protected areas. This resolution arose out of a 

process undertaken by the Mining Association of Canada whereby representatives from 

An Evaluation of Protected.4rea.s Legislarion with Recommenda~ionsfor the Northwest Ternories 



Review ofRelated Lirerature and tegal Provisions Page 17 

rnining companies, environmental groups, governrnent, and local and aboriginai groups 

negotiated on a number of contentious issues to arrive at common ground in the interests 

of a certain and mutually agreeable friture for the rnining industry. Satisfactory resolution 

of  the issue of protected areas was recognized to be in the interests of al1 parties (Mining 

Association of  Canada, 1994). Complernentary to the issue of land withdrawals for 

protected areas is the minera1 industry's concems surrounding land use policies within 

and surrounding protected areas. As rernoval of land for protection fails to completely 

exclude mineral development in al1 cases, lack of clarity regarding the way in which 

mines and related developments can be included, as well as the policy framework in 

which this may occur, is another source of potential uncertainty. 

2.2 RELATED LEGAL PROVISIONS 

2.2.1 Land Management in Manitoba 

In the most general case, Manitoba's Crown lands are managed under a number of 

different pieces of legisfation and departments. The most general in application is the 

Crown Lands Act (C.C.S.M. c.C340) which is intended to apply to al1 lands vested in the 

Crown. This Act provides significant latitude to the Lieutenant Govemor in Council to 

manage and adrninister such lands. The cabinet has established a Provincial Land Use 

Cornmittee of Cabinet to oversee these responsibilities, which is provided with 

recommendat ion from the hterdepartmetttal Pluiv~ing Board (7PBJ est ablis hed under the 

provincial Planning Act (C.C.S.M. c.P80). The IPB is established to "advise and assist 

the minister and government departments and agencies in fonndating policies affecting 

the use and development of land ..." (C.C.S.M. c.P80 §.9(a)) as well as to coordinate 

major land use planning activities in the province (Richardson, 1989). Despite the 

apparent over-arching coordination fûnction of this process, these procedures are not 

e~cended to lands controlled by agencies of the province, such as lands owned by the 

Manitoba Habitat Heritage Corporation, even though they are Crown lands under the 

definition of the Crown Lands Act. 
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To coordinate specific planning of Crown land use, a C r m  LMd CIassifcatim 

Committee(CLCC) was established representing the Departments of Natural Resources, 

Agriculture, Rural Development, Environment, Energy and Mines, and Northem m r s .  

(Govemment of Manitoba, 1 99 1 :c. 1 A). Members of the cornmittee classifi lands for 

suitable uses relative to ecological characteristics, dope, flood conditions, and 

agricultural or other use potentiai (Govemment of Manitoba, 199 1 :c. 8B). Crown lands 

designated under other a a s  are generally beyond the scope of the CLCC, including those 

under the Provincial Parks Act, the Ecologicd Reserves Act, the Forest Act, and certain 

designations under the Wildlife Act (Barto, pers. comm.). These lands are more direaly 

managed by the department which maintains authority under the appropnate Act. In 

many cases the CLCC is the body which initiates or oversees recornrnendations to 

designate areas under these protected area designations. 

The guidelines under which the CLCC operate are established in regulation 

C. C. S .M. c.P8O- 1 84/94 as the Provincial Land Use Policies (PLUP) Regdation. These 

policies are "a guide to Provincial and local authonties underiaking and reviewing land 

use plans" and al1 new land use plans "shail be reviewed to ensure that it fùlfills the 

objectives of the Policies in a reasonable manner" (C.C.S.M. c.PS0- l84/94). Portions of 

the PLUP deal with natural features, with the identified objectives being "to protect 

significant natural features or areas which may be degraded or eliminated by certain types 

of developrnent ..." (C.C.S.M. c.P80- 184/94). No specific details are given as to 

identimng the appropriate designation for protection. The PLUP also provide guidance 

in cases of mineral resources. "Economically valuable mineral ... resources shail be 

protected h m  land uses that would restrict mineral ... exploration and development" 

(C.C.S .M. c.P8O- 184194). In cases of confiict between policies and lands that are 

valuable for more than one use, such as minerais, recreation, and natural features, no 

detail is provided for advising the planning process. 
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2.2.2 Mines Laslrtion 

Exploitation of mineral resources c m  occur only with consideration of the mineral 

property rights, the property nghts to the surface, and the environmental licenchg 

processes in any area (Barton, 1993). 

Mineral rights within Manitoba are largely held by the Crown and administered by 

Manitoba Energy and Mines. The disposition of these nghts is handled in accordance 

with the Mines and Minerai Act C.C.S.M. c.M162. Ailocation of minerais as outlined in 

this Act not only provides the potential developer with rights to the identified orebody, 

but an associated parce1 of nghts to surface use and development. This is essential in 

order to be able to exploit the rights acquired for the orebody. Although this nght of 

entry is clearly recognized in law, it is managed largely in isolation from other surface 

nghts. Coordination generally only occurs upon expression of interest in extracting the 

resource as allocated. 

The administration of general surface nghts is specific to the site of interest. In 

cases where the surface is undesignated Crown land, surface nghts are administered by 

the Department of Natural Resources, Crown Lands Operations Branch. Crown lands 

falling under one of the designations that carries land management authority confers 

surface rights planning and management authority to the branch adrninistering the 

designation. These include Ecologicd Reserves, Provincial Parks, Wildlife Management 

Areas, Provincial Forests, and Heritage Resource Areas (Barto, pers. comrn.). Despite 

this authority, ody  Provincial Parks and Ecological Reserves fùlly adrninister their own 

surface rights (Krakowka, pers. cornm.). In certain cases, additionai pennits are required 

to use the sufiace within protected areas, but other than Provincial Parks and Ecological 

Reserves, these are in addition to Crown Land Work Permit requirements (Krakowka, 

pers. comm.). The Mines and Minerais Act also demands fulfillment of the requirements 

of the managing agency for exploration and staking in the cases of Provincial Parks, 

Wildlife Management Areas, and Provincial Forests (CC.  S .M. c.Ml62 8.147). Unlike 

the other designations, lands owned by the Manitoba Habitat Heritage Corporation, 
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although Crown lands, are not subject to any such permitting process, as the surface is 

managed strictly by the Corporation. 

The rninister responsible for the Mines and Minerals Act does have some 

authonty over surface rights issues. In particular, in the event of a change in the 

designation of the surface, "the minister may ... cancel the minerai access rights of the 

holder" (CC. S.M. c.M 162 §.l44(l)), with mineral access rights defined as "the nghts to 

enter, use and occupy the surface of land to prospect or explore for or develop, mine and 

produce rninerals and does not include surface rights" (CC. S.M. c.M 162 5.1). This tool 

rnay be of use during designation of new protected areas, but does not provide clarity in 

regards to 'takings' issues, as discussed above. 

Lands that are held by an agency of the province are less clear as to mineral 

management. Habitat Heritage lands not subject to the same level of surface nghts 

control as those designations listed above, although they do qualiQ as Crown lands for 

the purposes of the Crown Lands Act and the Mines and Minerals Act (C.C.S.M. c.C340; 

C.C.S.M. c.M 162). This indicates that although management occurs in isolation from the 

Lands Branch, the sarne legal provisions that apply to Crown lands in the Mines and 

Minerals Act would apply to Corporation lands. Conservation Distrias are not agents of 

the Crown (C.C.S.M. c.C 175) and their lands are treated as privately owned for the 

purposes of surface rights management (Dugay, pers. comm.). The ability to control the 

allocation of these surface rights, whether to prevent or to impose conditions on mineral 

developments, by the district is generally low. For example, if, as private owner, the 

district decides to prevent access to the sufiace for mineral exploration of Crown owned 

mineral lands, an order granting access for exploration may be issued by the Minhg 

Board following a hearing on the subject (Mines and Minerais Act C.C.S.M. c.M 162 

1 ( ) )  The district in question may request that the mineral rights corresponding to 

their land be withdrawn under the Mines and Minerais Act, but this has not been used to 

date (Dugay, pers. comm. ). 
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2.23 Environmental Assessrnent anaLicencipe 

Along with managing the land base for coordinated use, the province maintains 

some discretion over specific developments that occur on the land. The Environment Act 

(C.C.S.M. c.E!25) is intended to "develop and maintain an environmental management 

system" which "is complementary to, and support for, existing and future provincial 

planning and policy mechanisms7'(C.C.S.M. c.El25 51(1)). The function of the act is to 

provide for environmental assessment of developments, to ensure a minimum of 

environmental impacts fiom the developments that are allowed to proceed and 

prevention of developments whose impacts are particularly acute. A consideration in the 

environmental assessment process is the current land use and zoning, as well as any 

designations that may apply to the land, induding protected area designations (C.C .S .M. 

c.E 125-1 63/88). Land designations such a s  protected areas are also a point for 

consideration in the public review process which may be required during an 

environmental assessment (CEC, 1992: 10). The degree to which specific features of the 

protected area are considered is not outlined, and rnay Vary on a case-by-case basis. This 

combination of coordinated regional planning for the most appropnate land uses, and 

assessing actual uses (developrnents) in an ongoing, dynamic basis for the impacts they 

may cause is the foundation of environmental land management in Manitoba 

2.2.4 Manitoba's Endanggred S~aces Plan 

Manitoba has also outlined their action plan for the Endangered Spaces Campaign 

(Manitoba Natural Resources, 1997d). This plan revolves around using the available 

designations to protect representative lands fiom each ecoregion (Manitoba Nahiral 

Resources, 1997~). The only lands that are counted towards this goal are those which 

have protection from loggîng, mining, and hydro-electnc developrnents. Cutrently these 

include Ecological Reserves, Provincial h r k s  and Wildlife Management Arwis where 

zoned to prevent these activities, along with other designations and private lands where 

available. In many of Manitoba's protected areas, only portions of the designated land 
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will count towards this goal, as other zoning classifi cations remain open to these 

industrial uses (Manitoba Natural Resources, 1 996a). 

2.3 SUMMARY 

Protected areas have k e n  set aside in Canada for the past centu~y. Although the 

emphasis has changed over the yean, conflicts continue between ecological 

considerations and industrial uses. Much of the literature on the subject is published by 

the competing interests, and is largely serves an advocacy purpose. 

Although there is now a significant arnount of literature on the science of 

protected areas, there is little oriented towards legislation and policy components. One 

set of cnteria for evaluating ecological reserves legislation is available. Literature exists 

on the categonzation of protected areas based on management objectives (NCN), but this 

categorization does not correlate with the absolute levels of protection in an area. The 

categorization is useful as a comparison tool between jurisdictions which vary in their use 

of other tenninology . 

Manitoba has established a process for assessing the most appropriate use of each 

parcel of Crown land in the province. This process is intended to provide coordination 

between different uses and jurisdictions. As well, the environmental approval system is 

intended to minimize the impacts of developments anywhere in the province. 

The designation of lands as protected areas does not isolate them from other 

resource demands or fiom impacts fiom developments outside the designated area. These 

designations are to be balanced with other resources of high value, as has been attempted 

in Manitoba with the PLUPs. The province has also begun an initiative to meet the 

objectives of the Endangered Spaces prog-, but these lands are identified based on land 

use critena, rather than standards for protection based on the enabling legislation. 
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THODS 

3.1 INTRODUCTION 

The study was conducted using a nurnber of techniques including review of 

legislation, written poiicies, the literature, management decisions, and cornmon practice 

as identified by govemment officials. The investigation focused on the structure and 

function of the individual designations (ie. Provincial Park, Wildlife Management Area, 

etc.), as well as the entire suite of protected areas avdable for use in Manitoba under 

provincial jurisdiction. The intention was to identiq the level of protection contained in 

the legislation, the particulars regarding management of the mineral rights, and the 

application of the suite of designations in comparison to other jurisdictions in Canada 

A sumrnary of the various protected area tools available to provincial land 

managers in Manitoba was cornpleted, including identification of the purpose, means of 

estabiishing, the level of protection afforded, and the examples of the current use of each 

designation. The summary included those provisions contained in the acts, as well as in 

the regdations and written policies. 

This summary was conducted as a three-part evaluation. The first component 

focused on evaluating the enabhg legislation for each of the designations. This was 

completed through cornparison of the legisl ative components and structure of each 

designation to an established set of evaluation cntena (those developed by Franson and 

Tasc hereau) . 

The second was cornpleted through sufnmary of the treatrnent of the minerai 

resource in each designation. The means for access and methods available for 

development of this resource were summarized. A consistent series of narrative cntena 

were used. 

Third is a cornparison between jurisdictions on the application of the entire suite. 

This cornparison is based on the IUCN categorization to allow for identification of 

similar designations and comparison of ares designated and relative use of each tool. 
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3.2 REVIEW GND EVALAJATION OF LEGISLATION 

3.2.1 Manitoba's Protected Areas Le@slatioq 

A search of the legislation and regulations was cornpleted to identi& each of the 

tools available for protecting lands within provincial juisdiction. This included al1 

measures to protect Crown and publically owned lands only. As the pnvately held land 

base in the NWT is small, tools for privately held lands were not considered except for 

those that would be expropnated to form part of the Crown land base for the purposes of 

conservation. Each approach is described as to the process for designation, the intent or 

purposes in management, the level of protection, and other institutional structures 

associated with the designation. Two screening cntena provided bounds to the set of 

taois. Fin& protection was only considered where the intents or purposes revolve around 

conservation, ecology, or natural heritage. Designations limited to relatively small and 

isolated cultural or historical sites were not considered. Second, designations had to 

apply to Crown land, or to land owned by an agency enabled under provincial legislation. 

In cases where designations applied to both Crown and private lands, only those portions 

specific to Crown lands (or those owned by an agency enabled by provincial legislation) 

were considered. 

Tools for protecting lands that were considered in this study include Ecological 

Areas, Provincial Parks, Wildlife Management Areas (WMAs) and other designations 

under the Wildlife Act, Provincial Forests, Manitoba Habitat Heritage Corporation lands. 

Conservation District Protected Areas, and Heritage Resource Areas. These designations 

differ in the characteristics of the enabling legislation, the general nature of the resource 

that the protection is focused upon, and the particulars regarding application of the 

designation. 

Other designations that were considerd but discarded include lands acquired 

under the Endangered Species Act, and designations other than WMAs under the Wildlife 

Act. Both these tools dlow for acquisition and identification of lands, but do not include 

provisions to allow for management. 
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3.2.2 E v a l u o n  of Desimtiom 

The designations were evaluated under criteria based on the work of Franson 

(1 972; 1975) as compiled by Taschereau (1 985) to establish the level of protection 

afforded by each Act. Although dated, further expansion on this work, or more recent 

works establishing evaluation techniques are not available. The cnteria corne directly 

fiom the work outlined in the literature review section, with the sole exception of the 

Held in Trust Clame criteria, which was omitted as it appears to be non-existent in 

Canada in any fom, and has not been recognized by the courts to date. This set of 

cntena appears to provide the best avaiIable assessrnent of whether a piece of legislation 

provides the components necessary to ensure protection. Despite the fact that this set of 

cntena was not designed for multiple use areas, it appears to remain valid in assessing the 

level of protection afforded to these areas as well. The criteria are as listed in Table 2. 

Table 2 - Protected areas legislation evaluation criteria 

1. Can apply designation on Crown or other publically owned land 

2. Can accept donation of land for the protected area 

3. Can expropriate land for designation 

4. Can use provisional or emergency designations where necessary 

5. Statutes inimical to protection are excluded or modified 

6. Cabinet rnust approve withdrawal fiom protection status 

7. Provides intentions and guidelines for management of area 

8. Provides for input from scientists and other reserve users in management 

9. Provides for an advisory cornmittee 

10. Includes non-civil servants on the advisory comrnittee 

1 1. Maioritv of comrnittee members non-civil servants 

12. Advisory Cornmittee must be consultee before withdrawal from protection status 
Adapted fkom Franson, 1 975; Taschereau, 1985. 
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3.3 EXAMINATION OF INTERACTIONS WITH MINTNG STATUTES 

The evaluation of the protection afForded by the legislation is followed by an 

expansion of the concepts espoused in criteria #5, the exclusion or modification of 

inimical statutes. This examination looks at the operation of Manitoba's protected areas 

in regards to the ways that 1) codicts  between the protected areas legislation and the 

mining legislation are avoided; and, 2) the ways that the generd mining legislation is 

modified where necessary. Much of this contlict avoidance and modification occurs 

through departmental regulations and practices. 

A set of criteria were developed to structure this examination and are listed in 

Table 3. The criteria were identified through consultation with protected area managers, 

acadernics, mineral industry representatives, and governrnent mining penomel in non- 

scheduled interviews, as well as a review of historical conflicts between mining and 

parks. 

Table 3 - Interaction with Minine Statutes Parameters 

Creation of New Protected Areas: 

1 . Are areas of hi& mineral potential avoided 

2. Are existing minerai rights grandfathered in the creation of new protected areas 

Existing Protected Areas: 

1 - 1s the right to stake removed fiom the area 

2. What is required to remove the designation if other valuable interesis arise 

3. Are cross boundary issues within the iurisdiction of the managing agency 

4. What routes are available to deal with unintended consequences of approved 
developrnents 

This namtive criteria is divided into management of the process of designating 

new protected areas, and management of existhg protected areas. The concerns for level 

of protection are whether minerai developrnents or interests are likely, whether minera1 

interests may prevail in land-use conflicts, and whether developments that do occur can 
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be managed to prevent large impacts on designated areas. This critena is equally valid in 

understanding areas that allow mineral developments as areas that do not. The critena are 

simply the basis for an examination, and do not convey a mesure of success or failure as 

do those in Chapter 4. This is due to the fact that, based on the literature or current 

practice, one approach to managing minerais cannot be clearly identified as 'better' or 

worse' than others. 

This examination was conducted largely through non-scheduled interviews with 

protected area managers and other governrnent personnel. Consultation with departmental 

literature, such as annual reports, interdepartmental agreements, written policies, and 

regulations, supplemented information gathered through personal interviews. 

3.4 EVALUATION OF THE SUITE OF PROTECTED AREAS OPTIONS 

To complete the assessrnent of the value of' Manitoba's protected a m  

designations, it was necessary to consider how the suite has been applied as a whole. 

This was completed through classification of each type of area into the IUCN six category 

classification system (Table l), as outlined by Gauthier, et al (1997b). A comprehensive 

suite of options for protecting lands could not simply represent only a few IUCN 

categories. Those not represented in such a system would suggest gaps, or a lack of tools 

to set aside, say, heritage resources, or areas managed fer science or wildemess, etc. 

Without these tools, areas deserving of protection would either fail to be designated, or 

would be designated and managed in a way that failed to identim the prime resource 

deserving of protection. 

For the purposes of this study, the Manitoba system was classified into IC[CN 

categories. Where this had previously been competed by the appropriate govemment 

department, those classification were used. Foi designations not yet classified, the 

appropriate category was identified through cornparison of the IUCN management 

objectives to those used by the managing department. The number of protected areas and 
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geographic area contained wi thin each designation and category was then deterrnined 

h m  geographicd data supplied by each department. 

Collection of similar data was completed for two other jurisdictions within 

Canada to dlow for cornparison of the application of the Manitoba suite of options. 

These two jurisdictions were chosen due to the similarity of their landscapes, populations, 

and representation in National Parks. Both sets of data had largely been compiled by 

published goverment or private research. 

The cornparison between different jurisdictions was primarily based on the 

compiled quantitative data. Total areas protected were compared, as well as the area 

protected in each IUCN category. Where gaps or significant differences occurred, these 

were identified. Although the classifications used by the other jurisdictions were used, 

inconsistencies in the use of this classification system between those jurisdictions and 

Manitoba were noted. 
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Manitoba's provincial legislation ailows for a number of ways to provide 

protection to lands. Although many of these can apply on any type of lands, this study is 

limited to Crown lands and those owned directly by the provincial govemment, or agency 

enabled by provincial legislation. Designations are available under the Ecological 

Reserves Act, the Provincial Parks Act, the Wildlife Act, the Forest Act, the Manitoba 

Habitat Heritage Act, the Conservation Districts Act, and the Heritage Resources Act. 

The level of protection offered by an Act is most evident in the institutional 

stnicnire that is set in place. Ministerial regulations are clearly less onerous as a 

requirement for setting protection standards than cabinet regulations, which are likewise 

less onerous than required public consultation. In addition, political accountability is 

increased as decision-making authority moves fkom bureaucrats to elected officiais to 

cabinet. The provision of an advisory committee whose consultation is required in 

designation and management of areas distinctly sets a higher standard for protection, and 

provision of non-civil servants on this committee furthers this goal. The literature on 

protected areas is cIear: a structure that ailows for competent, transparent, accessible, 

accountable, and science-based management decisions, sufficiently insdated fiom 

political pressures, provides the highest level of protection possible (Beechey, 1989:7; 

Dwyer, 1 993; Iacobelli, 1 995; Noss, 1995; Peterson and Peterson, 199 1 ; Senate of 

Canada, 1996; Soule and Simberloff, 1986). 

The evaluation cnteria follow fiom Franson (1 972; 1 975) and Taschereau (1 985) 

as outlined in the methods chapter. The numbering system for the evaluation is outlined 

in Table 4. The presence or absence of each cnteria is considered solely in tems of the 

legislation. Some departrnents maintain structures as outlined in the critena, but where 

this is not required by the legislation, it is not ~ ~ c i e n t  to meet the critena. 

In the case of criteria #5, only the presence or absence of the necessary provisions 

in the Act is evaluated herein. Further examination of the interaction between the two 
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statutes of concem are beyond the scope of this chapter. In the case of interactions with 

the Mines Act, a thorough examination is provided in Chapter 5. 

Table 4 - Protected Areas legislation evaluation criteria 
1. Can apply designation on Crown or other publically owned land 

2. Can accept donation of land for the protected area 

3. Can expropriate land for designation 

4. Can use provisional or emergency designations where necessary 

5. Sîatutes inimical to protection are excluded or modified 
- - - - - - - - -- -p - - 

6. Cabinet m u t  approve withdrawal from protection statu 

7. Provides intentions and guidelines for management of area 

8. Provides for input from scientists and other reserve users in management 
- - - 

9. Provides for an advisory cornmittee 

10. Includes non-civil servants on the advisory cornmittee 

1 1. Majonty of cornmittee members non-civil servants 

12. Advisory Cornittee must be consulted before withdrawal From protection statu 
Adapted fiom Franson, 1975. 

4.2 THE ECOLOGICAL RESERVES ACT 

The Ecological Reserves Act provides a designation that dlows limited activity 

with an emphasis on scientific research and preservation. In terms of regulated 

restrictions on activity, Ecological Reserves are the most onerous designations available 

for Crown lands in the province. Activities in Ecological Reserves are limited to those 

done under permit fiom the minister. This includes d l  entry, travel, and research in al1 

but three cases, where some entry is pemitted without pnor ministerial approval. 
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s g & l a t i o n  

1. Ecological Reserves designation can apply on Crown land. According to 

C.C.S.M. c.E5 5.2(2) "The Lieutenant Governor in Council may by regulation designate 

Crown land in the province as an ecological reserve" 

2. and 3. Ecological Reserves can be created through acquisition of land. C.C.S.M. c.E5 

9.5 states that "(a)ny land in the province that is not Crown land that in the opinion of the 

minister is required for establishment as a reserve, or for use in administering a reserve, 

may be acquired by the govemrnent by purchase, lease, exchange, gift, devise, 

expropriation under the Expropriation Act, or otherwise." 

4. Emergency designations are not included in the powea outlined in the act. Creation of 

reserves requires passing of a regulation by the Lieutenant Govemor in Council, with no 

option for short-term or interim protection provided. 

5. The modification of existing statutes is undertaken by two sections. C.C.S.M. c.E5 

5.14 states that "(w)here a provision of this Act or a regulation made thereunder is in 

conflict or is inconsistent with a provision of any other Act of the Legislature or a 

regulation, by-law, order or direction made or given thereunder, the provision of this Act 

or the regulation made thereunder prevails." and 8. 13 "The Crown is bound by this Act." 

Thus activities, whether undertaken under the authonty of another statute or undertaken 

by the Crown, are to be scrutinized for their impacts on the goals of the Ecological 

Reserve. This combination satisfies the simple binary evaluation of the inirnical statutes 

cnteria. 

6. Ecological Reserve designations may only be removed with cabinet approval. 

Removal of the Ecologicai Reserve designation is additionally covered by C.C.S.M. C-E5 

$.8(4): "Before a designation is removed ... the minister shdl, (a) publish notice in a 
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newspaper that has general circulation in the area in which the reserve is located; and (b) 

where the minister considers it to be in the public interest, request the committee to 

proceed under clause 9 (6) (b)." Clause 9 (6) (b) States "For the purposes of this Act, the 

cornmittee upon the request of the minister shall ... receive and consider submissions 

fiom members of the public and make recommendations to the minister with respect 

thereto" 

7. Although specific guidelines for management of Ecologicai Reserve areas are not 

provided in the Act, the purposes of reserves is outlined in some detail in C.C.S.M. c.E5 

5.3, including '30 afford oppominities for and to encourage the study of and research into 

the ecological feahires of the province ... and to preserve ... for posterity ... representative 

examples of natural ecosystems of the province ...". This appears to satisfy the critena in 

Franson regarding legislation, which should "provide some guidance to those 

administering the program conceming its objectives" (1 972599). 

8. Input from scientists or reserve users in management is not required by the Act. The 

Advisory Cornmittee is appointed by the Lieutenant Govemor in Council, but no detail as 

to the make up regarding scientists, users, and other members is provided in the Act. î h e  

Advisory Committee is authorized to receive and consider submissions fiom memben of 

the general public, but only initiates action upon the request of the minister. 

9. The role of the Advisory Committee includes C.C.S.M. c.E5 §.9(6)(d) "For the 

purposes of this Act, the commitîee upon the request of the rninister shall ... advise the 

minister genemlly with respect to the administration of this Act." The Act outlines the 

appointment, administrative details, and duties and functions of an Advisory Committee 

in C.C.S.M. c.ES 5.9. 

10. and 1 1. No details are provided on the make-up of the advisox-y committee. 
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12. As noted above, the advisory cornmittee can be consulted, and can undertake a public 

consultation, where, in the opinion of the minister, it is in the public interest. No binding 

requirernent to consult with advisory comrnittee is included in the legislation. 

4.3 PROVINCIAL PARKS ACT 

The Provincial Parks Act is Manitoba's newest conservation oriented legislation, 

passed in 1993. It allows for creation of Provincial Parks of 4 or more types as follows: 

(a) a wildemess park, if the main purpose of the designation is to preserve 
representative areas of a natural region; 
(b) a natural park, if the main purpose of the designation is to both preserve areas 
of a n a t d  region and to accommodate a divenity of recreational oppominities 
and resource uses; 
(c) a recreation park, if the main purpose of the designation is to provide 
recreational opportunities; 
(d) a heritage park, if the main purpose of the designation is to preserve an area of 
land containing a resource or resources of cultural or heritage value 
(C.C.S.M. c.P20 §.7(2)) 

These areas can than be zoned into 6 or more unique categories speciQing the 

emphasis of protection, and the level of activity and development allowed. These land 

use categones include Wildemess (protect landscapes and provide pristine environment). 

Backcountry (protect landscapes and provide basic facilities for recreation), Hentage 

(protect cultural or heritage resources), Resource Management (pemit commercial 

resource extraction), Recreation Development (accommodate large recreational 

developments), and Access (roads, hydro lines, and services). The first three categones 

do not allow for industrial development, as noted in C.C.S.M. c.P20 §.7(5) "... in the 

wildemess, backcountry, or heritage land use categones, no person shall engage in ... 
logging, mining or the development of oil, petroleum, natural gas or hydroelectric 

power", while the latter three permit such uses with varying restrictions to recognize the 

pnmary use and sensitivity of each area. Wildemess parks are unique in requiring that 

only the Wildemess, Backcountry, and Access land use categories may be used, and that 
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al1 lands including Access in these parks will prevent the developments outlined above 

(C.C.S.M. c.P20 5.7(4)). 

Parks can be designated under a provisional or emergency designation as Park 

Resewes for a period of six months, extendable by five years. During this time, public 

consultation m u t  be held to establish the suitability of the reserve as a Provincial Park. 

In addition any provision of the Act or any combination of regulations rnay be applied to 

park reserves during the second period, provided consultatior: on these provisions is held 

during the initial six months. 

1. The designation of Provincial Park c m ,  according to C.C.S.M. c.P20 $.7(1), be 

applied to "land", which is not otherwise defined in the Act. Section 2 of the Act notes 

that "This Act and the regulations apply to ... private land and Crown land in provincial 

parks, except when this Act or the regulations state otherwise". 

2. and 3. C.C.S.M. c.P20 §. 12(1) States as follows: "The minister may, with the approval 

of the Lieutenant Governor in Council, acquire land for provincial parks by purchase, 

lease, exchange, expropriation, gifi or otherwise." 

4. Provisional designations are available under the Act. C.C.S.M. c.P20 §.8(1) outlines 

that "(t)he Lieutenant Governor in Council may, by regulation (a) designate Crown lands 

as a park reserve for a period of six months, during which time public consultation m u t  

take place ... and @) declare any provision of this Act or the regulations to apply to the 

park reserve during the six-month period." In addition, C.C.S.M. c.P20 §.8(2)states " d e r  

consultation takes place, the Lieutenant Govemor in Council may, by regulation, (a) 

renew the designation made under subsection (1) for a M e r  penod of five years; and (b) 

declare any provision of this Act or the regulations to apply to the park reserve during that 
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period." According to section 8(3), the lands in 8. 8(2) may include additions or deletions 

from the lands in §.8(1). 

5. This Act binds the Crown. (C.C.S.M. c.P20 5.3). Regulations rnay be promulgated 

under C.C.S.M. cP20 §.33(r) by the minister "respecting the removal and use of 

resources that are in addition to the provisions of The Forest Act. The Wildlife Act. The 

Mines and Minerats Act and any other Act of the Legislature". Although this rnay in 

effect modiS the operation of these Acts regarding resource extraction or harvest, there is 

no indication that other terrns inimical to protection would be excluded or modified. 

Examples may include the distribution of authority to manage forest fires, forest pest 

outbreaks, or Booding. Where another statute is clear on the process for reacting to these 

situations, but that action is in conflict with ecological process that are intended to 

protected under the Provincial Parks Act, there is nothing in the Provincial Parks Act to 

establish it's supremacy. 

6. Removal or downgrading of protection status is covered by C.C.S.M. c.P20 5.7, which 

includes provisions for designation of parks, classification of parks and land use 

categories within parks, and restrictions on use. These provisions apply through 

Lieutenant Govemor in Council regulations. 

7. Tw5 sections of The ProvhciuZ Pa& Act are devoted to the dedication and purpose of 

Provincial Parks. C.C.S.M. c.P20 5 4  notes "Provincial parks are dedicated to the people 

of Manitoba ... and shall be rnaintained for the benefit of future generations ...", while 8. 5 

States "... the purposes of a provincial park system include the following: (a) to conserve 

ecosystems and maintain biodivenity; (b) to preserve unique and representative natural, 

cultural and heritage resources; (c) to provide outdoor recreational and educational 

opportunities and experiences in a natural setting". Reference is also made to the fact that 
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Provincial Parks should be "managed in a rnanner consistent with the principles of 

sustainable development" (C .C .S.M. c.P20) in the preamble. 

8. C.C.S.M. c.P20 $.9(1) requires that "Before a regulation is made under section 7 ... the 

minister shall provide an opportunity for public consultation and shall seek advice about 

proposed regulations." It is expected that this foruxn would allow for input nom scientists 

and reserve users during changes to regulations. Although no provision is made for 

continuing public input, this is not required under the cnteria. 

9. 10. and 11. C.C.S.M. c.P20 §.29(1) outlines that "(t)he minister may appoint advisory 

cornmittees to provide advice and recornmendations to the minister conceming the 

administration of one or more provincial parks." There is no binding cornmitment to 

establish, maintain, or consult with this advisory cornmittee in the legislation, nor is there 

detail on the composition of a committee. 

12. As noted above, the advisory committee provided for in the Act is not required, and is 

not given any specific role in the removal of protection status. 

4.4 THE WILDLIFE ACT 

The Wildlife Act provides legislation for management of the provinces wildlife 

resource. Although much of the Act is focused on wildlife harvest, and compensation for 

crop darnages by wildlife, provisions are d s o  included for protection of Crown lands for 

conservation purposes. These can take many forms, with Wildlife Management Areas 

(WMA), Speciai Consemation Areas, Game Bird Refuges, and Wildlife Refuges being 

specifically mentioned in the Act, as well as "any other type of area that the Lieutenant 

Govemor in Council may specify" (C.C.S.M. c. W 130 $.2(3)(e)). Of these areas 

available, only WMA's quali@ as granting land management authority to the wildlife 

branch, the othen simply being an application of a package of regulations regarding 
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hunting or seasonal activity (Barto, pers. comm.). The unique characteristic of this 

designation (WMA) is the management of lands primarily for the protection of one 

particular resource (wildlife). 

4.4. rn val 

1. C.C.S.M. c.W 130 5.2(2) states "The Lieutenant Govemor in Council may designate 

Crown lands as ... wildlife management areas ... or any other type of area that the 

Lieutenant Govemor in Council may specifjd' 

2. and 3. C.C.S.M. c. W 130 5.6 outlines that "(t)he government may acquire, by purchse, 

exchange, expropriation under The Erpropriation Act, or othenvise, any land required as 

a designated area for the purposes of this part." 

4. No provisional designations are available in the Act. C.C.S.M. c. W 1 30 §.3( 1 ) states 

that "... the designation of an area for the better management, conservation and 

enhancement of the wildlife resource ... in accordance with section 2 does not limit or 

affect the uses and activities that may be undertaken in the area ..." subject to regulation 

passed by the minister under this section. In effect, designations under The WiIdI$e Acf 

cm be used provisionally, with detailed regulations following upon m e r  study. This 

fails to satisQ the critena for provisional designations, as part of the value of these 

designations is the clarity they provide the public as  to a continuing process, rather than a 

finality of the governments decision. 

5.  The Wildlfe Act includes no mention of modifying or excluding other statutes. In 

addition, the Act and regulations under the Act are not specified as being binding on the 

Crown. 
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6. Designations under The WiIdZge Ac? are made by the Lieutenant Governor in Council 

C.C.S.M. c.W 130 9.2(2), with regulations "respecting the use, control, and management 

of an arean (C.C.S.M. c.Wl30 §.3(l)(a)) king made by the minister. Repeal of such 

regulations would be required to remove protection measures, or the designation entirely. 

As ministerid regulation could effectively eliminate al1 but the titie of the designation, 

this fails to satise the cabinet level approval for downgrading of protection. 

7. The only mention of purposes or intentions for management of these areas in the Act is 

in C.C.S.M. c.WI30 5.2(1), which States "When the Lieutenant Govemor in Council is 

satisfied that the wildlife resource of the province would be better managed, conserved or 

enhanced, it may ... designate areas". 

8. There is no specific reference to consultation with the public or with scientists or usen 

in management decisions regarding these areas. 

9. 10. 1 1. and 12. No mention of an advisory cornmittee to deai with any issues of areas 

designated under The Wildlife Act is included in the Act. 

4.5 THE FOREST ACT 

The definition of provincial forest fiom The Forest Act C.C.S.M. c.F 1 50 5.1 is 

"any lands designated as such in the regulations". Specific sections dealing with the 

designation of provincial forests are in C.C.S.M. c.Fl50 9.41 (1) "... the Lieutenant 

Govemor in Council may make regulations ... (q) designating any area of land as a 

provincial forest". Provincial Forests are unique in that the designation is made to 

provide management for one particular resource, with sustainable use as the guiding 

intention. Although these lands are ofien ignored as potential contributon to the 

provincial protected areas goals, a designation which is based on management of the 
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landscape to provide for sustainable harvest of one renewable resource, while maintaining 

attention to broad conservation objectives, can be of value in protected area systems. 

4 v 4  v 

1. The legislation does not specifically state what kinds of land may be included in 

provincial forests. It does note in C.C.S.M. c.Fl50 §.23(1) that "dl Crown lands within a 

provincial forest are hereby withdrawn from disposition, sale, seulement or occupancy, 

except under the authority of this Act" thus meeting the evaluation cnteria. 

2. and 3. C.C.S.M. c.Fl50 8.25 outlines that "(t)he Lieutenant Governor in Council rnay 

purchase, expropriate, or otherwise acquire, any land for a provincial forest ... or may 

exchange therefor available Crown lands . . ." 

4. No provisicnal or emergency designations are provided in The Forest A d .  

5 .  The Act does not contain specific reference to other statutes. C.C.S.M. c.Fl5O 

8.4 1(l )(k) authorizes the Lieutenant Govemor in Council to make regulations "respecting 

the conservation, protection, and management ... and the control and management of the 

Bora and fauna ... and the occupancy of the lands in provincial forests". 

6. Regulations regarding designation and management of provincial forests fall under the 

authonty of the Lieutenant Govemor in Council. 

7. The general objectives for provincial forest management are provided in C.C.S.M. 

c.F 1 50 6 .23(1) "... to reserve certain areas of the province for a perpehial growth of 

timber, and to preserve the forest cover thereon, and to provide for a reasonable use of al1 

the resources that the forest Iands contain ..." 
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8. No means for input h m  users or scientists. or fiom the general public is included in 

the Act. 

9. 10. 1 1 .  and 12. No provision is included in the legislation for an advisory cornmittee 

on provincial forests or any other forestry matters. 

4.6 THE MANITOBA HABITAT HERITAGE ACT 

The Manitoba Habitat Heritage Corporation is a Crown corporation established 

for the "conservation, restoration, and enhancement of Manitoba's fish and wildlife 

habitat and the fish and wildlife populations thereof ..." C.C.S.M. c.H3 5.3. The 

corporation performs rnany îùnctions, predorninately on privately held land, but dso  

acquires land as necessary for conservation objectives (MHHC, 1996). The corporation is 

also an agent of the Crown as noted in the Habitat Heritage Act C.C.S.M. c.H3 9.28. AS 

a result, the lands owned by the corporation would fit the definition of Crown lands as 

outlined in the Crown Lands Act. Despite this, the lands are held by the corporation, and 

thus are not subject to management by Manitoba Natural Resources, the Crown Lands 

Classification Cornmittee, or certain other provincial land management processes 

(Colpitts, pers. comm. ). 

4 . 6 . 1 a b i t a t  Heritaee Legislatios - 

1. The corporation may work towards habitat protection on Crown land, privately owned 

land, or lands owned by the corporation. The only lands that the corporation maintains 

authority over as land manager are those owned by the corporation, which, as noted 

above, fit the definition of Crown lands. 

2. ''The corporation may, by purchase, lease, gift, devise, exchange, or otherwise, acquire 

any real property that it deems requisite for the purposes of this Act ..." C.C.S.M. c.H3 

§.17(1). 
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3. The power of expropriation is not included in the Act. 

4. NO means for provisional or emergency designation is available to the corporation. 

5. NO statutes are excluded or modified in the Ac t  C.C.S.M. c.H3 5.1 7(2) -tes that 

Y.. property acquired under subsection (1) shall be acquired and held in the name of the 

corporation", thus eliminating in practice die application of a number of provincial land 

management statutes only applicable to Crown lands, although not in law. Statutes which 

apply generally in the province that may be inconsistent with protection would still apply 

to these lands. 

6. Rather than cabinet, "[tlhe affairs of the corporation shall be managed and 

adrninistered by a board of directors ... of not more than 1 1 penons ..." (C.C.S.M. c.H3 

8.8). Withdrawals fiom protection status, or sale of such lands, is under the authonty of 

such board, subject to the Crown Lands Act (C.C.S.M. c.H3 §.17(1)). 

7. Although there are no specific guidelines for lands owned by the corporation, the 

general objectives of the corporation (C.C.S.M. c.H3 5.3 quoted above) f ic t ion  as 

guiding principles for land management. niese  pnnciples may be inadequate to provide 

specific guidance to managers and clarity to stakeholden in decisions affecting the 

protected areas. 

8. No requirement is made to consult or seek input fi-om scientists or other memben of 

the public in management of corporation lands. 

9. 10. 1 1. and 12. The Act makes no mention of an advisory cornmittee to assist in 

management decisions, but as authority for administration r a t s  with the board, such a 

cornmittee may be stnick by policy. 

An EvaIwtion of Protecteà Areas Legislarion w ith Recommendhiions for the Northwesr Territories 



Review and Evaluution of Legiskation Page 42 

4.7 THE CONSERVATION DISTRICTS ACT 

Conservation Districts are a land management tool enabled by the Conservation 

District Act. Districts are initiated by local municipalities to accomplish conservation 

objectives. and typically geographicdly organized around watersheds. Each district is 

administered by a board with representatives from each included municipality, including 

councillors and ratepayers. Conservation is accomplished through a wide range of 

powers, one of which involves acquisition and management of land. Such lands can then 

be designated as a "'protected area' [which] means an area that has k e n  designated in the 

regulations as a 'protected area' and managed pnmarily for its beneficial effects for 

resource conservation" (C.C.S.M. c.C 175 5.1). At present, no lands have been so 

designated (Dugay, pers. comm.), but significant lands have been purctüised by the 

districts under the authority of this act. The lands owned by the conservation districts 

would qualify as protected areas for the purposes of this study, although not designated 

with that terminology in the regulations. Although distinction is made here between 

lands simply purchased, and those purchased and subsequently designated as protected 

areas, the di fferences are minimal. 

4.7.1 Evaluatioa of Conservation District Lenidation 

1. Conservation objectives may be undertaken on Crown land, lands owned by the board, 

or private lands. The Conservation Districts only retain lead land management authority 

on lands owned by the board, and the protected area designation is likewise only available 

for lands owned by the board (Barto, pers. comm.). These lands would quali@ as 

provincial land resources for the purposes of this study. 

2. and 3. "A board or the Crown for the purposes of a scheme, may acquire lands by 

pwchase, lease, expropriation or othenvise" (C.C.S.M. c.C 1 75 5.23). 

4. No option is included in the legislation for provisionai or emergency designations 
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5. Since lands are not general Crown lands, many pieces of legislation that are inimical 

to protection do not apply. The Act does not prevent those with generd application fiom 

applying, thus failing to meet the criteria. 

6. The process for protected area designations is provided by a regulation fiom the 

Lieutenant Governor in Council. This regulation currently requires a municipal by-law to 

designate or undesignate lands as protected areas (C.C.S.M. c.C 1 75 1 4/88R 9.1 1 (1)). 

Lands simply owned would also not require cabinet approval for downgrading of 

protection or sale. 

7. The Conservation Districts Act does not provide intentions and guidelines for 

management of protected areas beyond the general "... managed primarily for its 

beneficial effects for resource conservation." (C.C.S.M. c.C 175 6.1 ). Overarching 

objectives for the Conservation District as a whole are included in the legislation. but do 

not specificdly apply to protected lands, and are not suficient to meet the requirements 

for guidance to managers on lands owned by the corporation. 

8. No requirement is made for input fiom scientists or others in decisions regarding 

Conservation District protected areas. The board is the ultimate authority and may 

choose to consult such groups on land management decisions. 

9. 10. 1 1. and 12. No advisory cornmittee is included in the legislation, but as authority 

for the districts rests with a board, such a cornmittee may be stnick by policy. The Act 

does provide for a provincial Conservation Districts Commission to provide advice and 

guidance to the boards, but no authority rests with this cornrnission to affect land 

acquisition or management. 
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4.8 THE HERITAGE RESOURCES ACT 

The Heritage Resources Act contains broad authority for protection and 

management of specific sites and lands as  noted in the definitions. '"[H]eritage resource' 

includes (a) a heritage site, (b) a heritage object, and (c) any work or assembly of works 

of nature or of hurnan endeavour that is of value for its archaeoIogical, palaeontological, 

pre-histonc, hiaoric, cultural, natural, scientific or aesthetic features, and may be in the 

form of sites or objects or a combination thereof' (C.C.S.M. c.H39.1 5.1 ). The term 

'heritage' is not defined in the Act. 

slatioq 

1. The minister may "designate any site as a heritage site for the purposes of this Act" 

(C.C.S.M. cH39.1 &2), with site being defined as "% area or a place, or ... a parcel of 

land ... whether it is privately owned or owned by a municipality or owned by the Crown 

or an agency thereof' (C.C.S.M. c.H39.1 8.1). 

2. and 3. "Where the minister deems it to be in the best interests of a heritage site, the 

minister may, with the approval of the Lieutenant Govemor in Council ... acquire the 

heritage site for and on behalf of the govemrnent by gift, devise, purchase, lease, 

exchange, expropriation under the Expropriation Act, or othenvise" (C.C.S.M. c.FI39.1 

5.22). 

4. The provisional tool available under this Act is the Notice of lntent. "Upon 

detennining ... to designate a site as a heritage site, the minister shall [issue] a Notice of 

Intent" (C.C.S.M. cH39.1 54), which includes publication in the local press. The Notice 

of Intent provides protection equal to formal designation, as noted in C.C.S.M. cH39.1 

§.14(1) "No person shall carry out any work, activity, development or project ... upon or 

within a site that is subject to a subsisting Notice of Intent or that is a heritage site ... 
unless and until the minister has issued a heritage permit ... authonzing the work ..." 
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5. Although statutes that are inimical to protection are not specificdly excluded, the Act 

is binding on the Crown (C.C.S.M. c.H39.1 §.66), leaving al1 activities of the Crown 

open to the ministerial review and permit process described in $.14(1). The 

administration of the Act is still "subject to any subsisting municipal zoning by-laws or 

other subsisting zoning restrictions enacted or made punuant to an Act of the 

Legislature"(C.C.S.M. c.H39.1 8.64). This would still meet the exchsion of Niimicd 

statutes criteria in this study. 

6. Cabinet approval for withdrawal is not required. hstead, 'Vie minister may at any 

time, on the initiative of the minister, determine that the designation of a site as a heritage 

site under this part should be revoked or varied'(C.C.S.M. c.H39.1 8.1 1). 

7. There is little mention in the Act of intentions or guidelines for management of 

heritage resources. As dl development activity at a hentage site requires a heritage 

permit fiom the minister §.14(1), the guidelines for providing heritage permits may act as 

a operational guideline for management. These guidelines are also absent fiom the Act. 

8. The Act makes provisions for public hearings, which are Y.. open to members of the 

public, and any penon, group, society, organization or agency interested in the subject 

matter ..."( C.C-S.M. cM39.1 §.58(3)). These hearings are not mandated for any 

particular management decision, and thus fail to meet the criteria. 

9. An advisory committee is struck under the Act, known as the Manitoba Hentage 

Council (C.C.S.M. c.H39.1 §.56(1)). 

10. and 1 1. No breakdown in the membership between civil servants and non-civil 

servants is given in the legislation. 
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12. T h e  minister or the Lieutenant Governor in Council may refer to the council for its 

consideration and advice ..."( C.C.S.M. c.H39.1 §.56(9)). No requirement is made to 

consult with the council. 

4.9 SUMMARY 

The range of legislation to provide for land protection in Manitoba is broad, as 

seven separate Acts alloa for designation of protected areas. Although a number of 

designations are available in the legislation with diffenng levels of protection due to their 

institutional structure, each has a unique set of characteristics that is suitable to different 

applications (Table 5). Ecological Reserves are highly protected in structure, but are 

likely sornewhat more difficult to apply due to there being no provisional designation. 

The legislation also fails to require use of advisory cornmittees to the fullest, despite the 

fact that the primary intention of such areas is scientific undertakings. Provincial Parks 

are also well protected in structure in the legislation and provide a useful tool for setting 

aside reserves that maximizes public input. This tool is particularly suited to protection 

of whole ecosystems. Wildlife Management Areas are specifically suited to protection 

with a focus on one particular resource, but fail to provide many of the structures that 

guarantee protection in the legislation. Provincial Forests also focus on one component 

of the ecosystem, but in this case with an eye to sustained harvest with minimal impacts 

on other components. The main weakness in this legislation is the failure to provide for 

public consultation or input fiom an advisory cornmittee. 
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The Manitoba Habitat Heritage Act provides a unique tool for protecting lands, 

that of a Crown corporation, but the legislation fails to guarantee a high degree of 

protection to those lands, as there are few requirements for consultation with cabinet, the 

public, an advisory cornmittee, or scientific specialists, as  well as failing to meet other 

criteria above. Conservation Districts are another of Manitoba's interesting designations, 

transferring much of the management authority for the land to essentially municipal 

jwisdiction. Although creative, this technique fails to provide many of the structures that 

guarantee protection. The designation as a Conservation District Protected Area under 

An Evafuation of Protected Areus Legisiation with Recommendaliom for the Northwest Territories 

Consemat ion 
Districts 

X 

X 

X 

- -  

COnSeNsfio Il 
Ares Types 
Can Apply on Crown 
Land 

Donations o f  land 

Expropriate Lands 

hovisional Pmtcction 

Othcr Statutes 
Excludcd 

Cabinet App. 
Withdrawai 

Objectives in Aci 

Input from Scientists 
and Uscrs 

Advisory Cornmittee 

Non-Civil Servants 
Adv. 

Majority Non-Civil 
Servants 

Adv. Comm. Approvc 
Withdrawal 

Hcritagc 
Rcsourccs 

X 

X 

X 

X 

X 

X 

Table 5 - 
Ecologicai 
Rescrves 

X 

X 

X 

X 

X 

X 

X 

- Surnmary 
Habitat 
Hcritagc 

COP. 

X 

X 

Legislation 
Provincial 

Foras 

X 

X 

X 

X 

X 

Evaluation 
Plovincial 

Parks 

X 

X 

X 

X 

X 

X 

X 

X 

of 
Wildli fc Act 

lands 

X 

X 

X 



Review and Evafuation of Legislation Page 48 

the Act may provide a higher level of protection than simple ownership, as cabinet 

approval becomes necessary for withdrawal, but still no input is provided from the public 

or advisory cornmittees in the legislation. Finally, the Heritage Resources Act presents as 

one of the stronger pieces of legislation in this suite, however much of this power rests 

with the Minister, failing to guarantee protection. As well, the Act fails to identie clear 

objectives by which to judge the minister's actions (it fails to even define heritage), and 

also fails to guarantee input from the public or the advisory committee which is 

established under the Act. These conditions may be rectified in practice, but this is 

weaker than guaranteed provisions in the Act. 

Table 5 surnmarizes the data fiom the evaluation. It is evident that the strength of 

the legislation varies across those evaluated. None of the pieces of legislation is able to 

meet al1 of the criteria identified, and the three criteria that deal with the structure and 

function of the advisory comrnittee are not included in any of the legislation. Required 

outside input is rarely included in the Acts, whether this is fiom the general public, 

scientific advison, or an established advisory committee. In fact, the only legislation 

requiring such input is the Provincial Parks Act. Other cnteria that are rarely met include 

provisional protection options, exclusions of other statutes, inclusion of clear objectives 

in the legislation, and required cabinet approval for withdrawals. in effect, much of the 

major decision-making power in the majority of these Acts rests solely with the minister 

with no requirements to consult with anyone. Consultation is likely used extensively in 

practice, but without statutory requirements, there is little consistency regarding who is 

consulted and to what extent in any decision. Clearly this has the potential to diminish 

the likelihood of achieving the long-term protection goals within many of the areas. 

A hi& degree of protection as provided by the structure imposed in the legislation 

does not necessarily guarantee the untrammeled by man quality of an area. Ecological 

Reserves may provide a place to study regeneration of open pit rnining, and thus be 

placed over a disturbed area, or allow this activity within an established reserve. 

Likewise, Habitat Heritage lands may be as untrammeled as any in the province. 
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Stnicturally, though, Ecological Reserves and Provincial Parks are required to receive 

more attention and review of activities, and a higher levei of accountability for these 

activities, than any other designation, while Habitat Heritage lands have the lowest 

requirements. 
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TER V: INTERACTIONS WTM MINING STATUTES 

5.1 INTRODUCTION 

This chapter is an examination of the interactions between each protected area 

statute and the mining statutes in Manitoba, particularly the Mines and Minerals Act 

C.C.S.M. c.M 162. Although an ordinal evaluation is not possible, the guidelines used in 

practice to manage the mineral resources in each type of area are outlined. The intention 

is to identify the information necessary in considering the suitability of each designation 

for application in the Northwest Temtones. 

The organization of this chapter is by designation, and parallels that in Chapter 4. 

One variation is made as both Ecological Reserves and Provincial Parks are managed by 

the Parks Branch of Manitoba Natural Resources, and are combined under that heading. 

5.2 PARKS BRANCH, MANITOBA NATURAL RESOURCES 

52.1 Introduction 

Ecologicai Reserves and Provincial Parks are under the authority of the Minister 

of Natural Resources, managed by the Parks and N a m  Areas branch of the Department 

of Natural Resources (Manitoba Natural Resources, 1996b). This branch is mandated as 

"the steward of Provincial Parks and designated natural areas for the long-term benefit of 

Manitobans" (Manitoba Natuml Resources, 1 996c:43). More specifically, the branch 

ensures that the provincial parks and ecological reserves "preserve unique and 

representative naturai and culturai resources of Manitoba, conserve and manage the flora 

and fauna and other resources ... and provide a range of outdoor recreational and 

educational oppominities" (Manitoba Natural Resources, 1996c:43). The branch is 

administered by a central staff, with representation in each region of the province on an 

Integrated Resource Management Tearn (IRMT) that deals with specific, local issues 

(Hemandez, pers. corn.) .  

The primary management objectives for this branch clearly Lie in preservaûon of 

natural features and fùnctions. Any mechanism established for management of the 
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mineral resource can thus be expected to be based on accomplishing these objectives. 

Overall guidelines and intentions for management of these areas are provided in their 

respective Acts as established in the previous chapter. 

5.2.2 Ecoloeical Reservg 

5.2.2-1 Creation of New EcoIogical Reserves 

Ecological Reserves are created through a process outlined in the Ecological 

Reserves Act. New Ecological Reserves are created through Lieutenant Govemor in 

Council regulations, possibly on the recommendation of the Ecological Reserves 

Advisory Committee, which is also enabled by the Act. Once created, Ecological 

Reserves are managed by ministerial regulations. 

The overall approach to management of Ecological Reserves is through specific 

cautious review of al1 activities. Al1 hurnan activities within reserves (including 

admission) are prohibit by the Act except those expressly permitted by ministerial 

regulation or a specific ministerial permit (C.C.S.M. c.E5 &8(1)). 

5 -2.3.1. I Avoidin~ Mineral Potential 

Ecological Reserves are typically small parcels of land with a distinct and isolated 

feature which is the target of protection. Although there are no statutory requirements for 

public consultation, the branch is inclined to consider other values when proposing and 

designating reserves, similar to the process for Provincial Parks outlined below 

(Schroeder, pers. comm.). Despite a desire to avoid areas of high mineral potential, 

Ecological Reserves have been created on relatively high mineral potential lands (Palsa 

Hazel Ecological Reserve in the Grass River greenstone Mt)  (Huebert, pers. comm.). A 

possible justification is due to the nature of the isolated and unique environments that the 

Ecological Reserve is intended to protect simply not k i n g  available elsewhere. 

In p d c e ,  the candidate Ecological Reserve is typically placed under a Crown 

Land reservation as outlined in the Crown Lands Act. FoIlowing approval h m  the 
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Advisory Cornmittee, the proposal is fonvatded for interdepartmental review, including 

circulation to the Department Energy and Mines. in the case of conflicting resources, 

such as high mineral potential, the proposal is typically rejected unless a compromise is 

possible through boundary changes, removing conflicting commitments, or postponement 

to allow other commitments to expire. Two cases of note illustrate this procedure. 

Warnpum Red Pine Ecological Reserve failed to receive passage until it could be 

established that the sand and grave1 deposits would not be required for future road 

construction, and Reindeer Island Ecological Reserve on Lake Winnipeg required 

boundary changes to allow for a planned commercial fishing station and buffer zone 

(Thomasson and Shay, 1984). 

5 5 -  

Mining is not a permitted activity in Ecological Reserves. Although there is no 

statutory requirement regarding the handling of existing minera1 claims and leases when 

designating new ecological reserves, it is quite clear that M e r  development of any 

daim would not be permitted. It is unclear what measure would be used to deal with 

holders of existing mineral rights, as this situation has not arisen in Manitoba (Hueben, 

pers. comm. ). 

5.2.2.2 Existing Ecological Reserves 

Within the Ecological Reserves legislation, any activity may be allowed through 

ministerial permission when "in his opinion it is necessary for the purpose of maintaining 

and administering the reserve or implementing within the reserve any measure, program, 

project, undertaking ..." (C.C.S.M. c.E5 §.8(2)) consistent with the intentions for the 

Ecological Reserves program. Barring a research program on impacts, mining is highly 

unlikely as an al10 wable activity (Hemandez, pers. comm. ) 
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5.2.2.2.1 Rigbt to Stake Removed 

Under the Mines and Minerals Act, "A licensee may explore for minerals on, in or 

under Crown mineral land and may stake out and record a c l a h  on Crown mineral land, 

other than ... land that is established as an ecological reserve, as provided by regulation 

made under The Ecological Reserves Act" (C.C.S.M. c.M 162 5. 6 l(1)). Crown mineral 

land is defined as "land in which the Crown holds a mineral interest with or without 

surface rights in respect of the land" (C.C.S.M. c.M 162 8.1) in the Mines and Minerals 

Act. Thus staking is prohibited. 

5.2.2.2.2 Removine Desig&om 

Ecological Reserves are created and repealed through Lieutenant Govemor in 

Council regulations. In cases of significant inconsistent uses being proposed, such as 

minera1 development, complete removal of the designation is available through this 

channel. However, as ecological reserves are closed to exploration, specific knowledge 

of the mineral characteristics underlying the reserve is unlikely, likewise development 

oppomuiities or proposais 

5.2.2.2.3 Cross Boundary Issues 

Crown land activities that may impact on Ecological Reserves are not under the 

authority of the Parks and Natural Areas Branch. Instead, t5ese activities are controlled 

by the Lands Branch of the Department of Natural Resources. In considenng the issuance 

of permits, the Lands Branch staff circulate proposais to a number of interesteci 

departments, including the LRMT for the a f k t e d  area. As there is representation fkom 

the Parks and Natural Areas Branch on these local teams, a route for comment is 

available (Krakowka, pers. comm). In addition, the provincial Environment licencing 

process may provide for consideration of cross-boundary issues in developments near 

Ecological Reserves. 
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$ .2.2.2,4 Unintended conseauences 

As mineral developments are not allowed in Ecological Reserves. the possibility 

of unexpected consequences of this type of development is low. 

5.2.3 Provincial Parks 

5.2.3.1 Creation of New Provincial Parks 

The process of creating new provincial parks is outlined in the Provincial Parks 

Act. The regulations designating and classiQing land uses in provincial parks are under 

the authority of the Lieutenant Governor in Council, with the option of using a 

provisional designation while studying the proposa1 where necessary. On any regulations 

other than the simple six-month provisional designation, "'the minister shall provide an 

opportunity for public consultation and shall seek advice about proposed regulations" 

C.C.S.M. c.P20 §.9(I). 

5.2.3.1.1 Avoidin~ Mineral Potential 

In the creation of new provincial parks, the area is fiat designated as a park 

reserve under C.C.S.M. c.P2O $.8(1). This allows for a six month period of public 

consultation that may be renewed for up to five years. During this reserve status, any or 

ail provisions of the Provincial Parks Act c m  be made to apply to the reserve. 

The period of public consultation of park reserves includes consideration of the 

mineral resource in the area, and ways to avoid lands with high mining potential. As 

three of the six land use categories available in park zoning allow for mineral 

development (resource management, recreational development, and access), these lands 

do not necessarily require removal nom the park, but appropnate zoning to reduce 

conflict with the mineral potential. The Parks and Natural Areas branch works closely 

with tie mining departments of the provincial govemment to attempt to avoid lands with 

high mineral potential in both establishing reserves and in m e r  research between the 

reserve designation and park designation stages (Hemandez, pers. comm.). Where 
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avoidance is not possible, reserves may be designated over these lands with the intention 

of attempting compromise during the review process (Schroeder, pers. comm.). 

5.2.3.1.2 Grandfathering rnineral ri- 

In creation of parks, mineral claims c m  be includea in three of the six land use 

categories. When parks are zoned, these categories are used over areas where current 

mineral rights exist. No cases have arisen where a land use category which is 

incompatible with mining has been placed over an existing mining daim (Hemandez, 

pers. comm.), but during the Park Reserve phase, changes have been required to proposed 

zoning plans to recognize and allow for Resource Management zoning of existing rnineral 

rights (Huebert, pers. comm. ). 

5.233 Existing Parks 

Within provincial parks, activities may be permitted that are not inconsistent with 

the land use category for the specific area. The permit process is govemed by Manitoba 

Naniral Resources Procedure Directive 1 3/0 1 /O03 dated Jul y 25, 1 984. In the directive, 

"authorization for the following activities by any branch or department shall require 

concurrence and endorsement by the Director of Parks: ... mining, peat, and quarzy 

operations ..." (Manitoba Naiural Resources, 1984: 1). The process for permitting 

requires submission of a written project proposal by the proponent, which is reviewed by 

the Director of Parks. In order to ensure minimal impact on resources and recreation 

patterns, "ternis and conditions shall be applied to al1 work permits issued" (Manitoba 

Natural Resources, 1984:2), including "the location, timing, nature, scale, and methods of 

the proposed activity, including support activities and any waste disposal ... site 

abandonment, including clean-up and restoration" (Manitoba Natural Resources, 1984:3). 
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5 92.3 2 . 1  R i P h t t o l o ~ x o l o r e  

Under the Mines and Minerals Act, regulation C.C.S.M. c.Ml62- 1 50/96 §.7(1) 

States that "no person shall undertake any work or survey for the purpose of prospecting 

and staking of land for mineral claiming in a provincial park unless that person does so 

under the authority of a permit issued by the minister". In effect, al1 provincial parks are 

closed to staking without the approval of the minister. In practice this approval occurs 

through the permitting process described above. 

5 . 3 ]  2. 3 .  

The process of removing provincial park designations, or reducing the level of 

protection through changes to zoning, is available in cases where newfound minerai 

deposits warrant exploitation. Of course, this is somewhat unlikely, as exploration would 

not be allowed in the area to discover the deposits, but the department is aware of the 

possibility of identified high value mineral belts extending under parks. The Parks 

Branch has considered the possibility of allowing underground mining of areas where no 

surface disturbance would be necessary (continuation of shaft and adit systems under the 

existing park), but this possibility remains theoretical (Schroeder, pers. comm.). 

Removing protection occurs by repeal or revision of the regulations which 

designate and provide land use classes to the area. Original designation of the park 

occurs through Lieutenant Govemor in Council regulation under 9.7 of the Provincial 

Parks Act, so the sarne level of authority would be required for removal. Although this 

requires simply passing repeal regulations, $.9(1) requires that "before a regulation is 

made under section 7 ... the minister shall provide an oppominity for public consultation 

and shall seek advice about proposed regulations". In addition, although this is not 

binding in the Act, the minister may consult with advisory committees on these issues to 

consider scientific, recreational, or economic impacts of repealing park regulations. 

One additional consideration must be made. As descnbed above, the process of 

developing a mining operation, or any major undertaking under the Environment Act 
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requires consideration under that Act, which cm include public hearings. Under the 

Provincial Parks Act §.9(2): 

If an assessment is required under The Emironment Act for a development in a 
provincial park and the development cannot be canied out without a regulation 
also k i n g  made under section 7 of this Act, the minister may determine that the 
assessment under The Environment Act is an appropriate substitute for public 
consultation under ( t h  Act) ... 

The effect of this section is to potentially remove the requirernent fiom the minister to 

hold public consultations dealing distinctiy with the changes to the Provincial Park 

regulations if an analogous process is required. Although this may serve to streamline the 

process of approving developments, it is ais0 possible that Provincial Park issues would 

be minimized in such a complex process. 

5 5  

The authority of the Provincial Parks Act is limited to lands within provincial 

parks, according to the Provincial Parks Act C.C.S.M. c.P20 5.2. Developments outside 

of provincial parks that have the potential to direaten the integrity of lands or resources 

within the parks are not direct 1 y under any j urisdiction of the Park and Nutural Areas 

Branch. Permitting for use of Crown lands is undertaken by the Lands Branch, which 

includes consultation with the district IRMT which inciudes representation of Parks 

Branch staff. In addition, the proxirnity to provincial parks of large resource 

developments has been a point for review through the Environment Act licencing (CEC, 

1992: 1 O) 

5 5  

In the case of developments in Provincial Parks, the Parks and Nuturaz Areas 

Brunch is authonzed to place conditions on developments as indicated above. The m e  

Procedure Directive includes the following comment on renewal: "The Parks Branch 

General Work Pemit shall be eligible for annuai renewal subject to review by the issuing 

authority" (Manitoba Naturai Resources, l984:2). In practice, cornpliance with the tems 
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and conditions on development are monitored by Natural Resources field staff 

(Hemandez, pers. comrn.), but changes to permit conditions as a result of increased 

information about impacts are rare. 

5.3 WILDLIFE BRANCH, DEPT. OF NATURAL RESOURCES 

5- 
The Wildlife Branch of the Department of Natural Resources Y.. manages the 

wildlife resource with priority on conservation of species and ecosystems ..." (Manitoba 

Natural Resources, 1 996c:73). More specifically, "the Branch protects and enhances 

habitat on Crown and private land to achieve wildlife production consistent with 

projected demand." (Manitoba Natural Resources, 1996c:73). This includes 

responsibilities for management of Wildlife Management Areas (WMAs), and for review 

and approvai, from the wildlife impact perspective, of any development proposal in the 

province which requires consideration by the Department of Natural Resources. The 

branch also includzs representation in the regional offices of the department, and on the 

IRMT (Suggett, pers. comrn. ). 

The branch maintains management authority only over lands designated as 

WMAs. On these lands, the minera1 resource is subject to a variety of restrictions and 

permitting processes. 

The branch has made explicit agreements with Energy and Mines and Highways 

and Transportation regarding sand and grave1 extraction in WMAs, but no such explicit 

agreements cover other mineral resources. The intention of this agreement fiom the 

Wildlife Branch perspective is to ensure "... primary wildlife values are not compromised 

in WMAs ..." (Manitoba Energy and Mines, 1997) and to make the pemitting process 

less uncertain. 
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$3.2 Creation of Wildlife Management Areas 

WMAs are created under the provincial Wildlife Act. They are designated by 

Lieutenant Govemor in Council regulations where "the wildlife resource of the province 

wouid be beîter managed, consewed or enhanced" (C.C.S.M. c.Wl30 5.2(1)). This 

designation 'does not limit or affect the uses and activities that may be undertaken in the 

area" (C .C .S.M. c. W 1 30 §.3(1)) unless otherwise provided by ministerial regdation. 

Current ministerial regulations prohibit certain activities in al1 WMAs except by permit. 

Specifically, the regulations state that no penon shall "engage in ... mineral exploration or 

extraction" (C.C.S.M. c. W 1 30-64/95 9.2(l)(d)) without a permit. 

S3.f. l  Avoiding Mineral Potentiai 

Wildlife Management Areas do not necessarily prevent mineral developments, 

particularly sand and grave1 which are commonly permitted. For this reason, WMA 

designations do not require the same degree of ngour in avoiding mineral potential as 

designations which prevent any such developments. Long term leases of resource use 

rights, whether mineral, agricultural, or any other type, are avoided in establishing new 

WMAs (Suggett, pers. comm. ). 

5.3.2.2 Grandfather Mineral Rights 

Current mineral rights are routinely grandfathered when new WMAs are created. 

Extractive or exploratory activities on these holdings would require a WMA Use Permit 

fiom the Wildlife Branch, dong with the usual dispositions from Energy and Mines and a 

Crown Land Work Permit fiom the local District Office (Department of Energy and 

Mines, 1997). 

5 33 Existing Wildlife Management Areas 

W M A s  are zoned with respect to mineral developments by the Department of 

Naturai Resources to reflect the sensitivity of each particular area. Prohibited areas are 
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those zoned to the provincial Endangered Spaces standards, cntical areas for endangered 

species, and significant habitat sites. Other areas are mned as limited to reflect some 

concems about the impacts of resource extraction, or as standard, where the basic tenns 

and conditions regarding minera1 developments apply (Suggett, pers. comm.). In those 

areas open to development, a range of activities may be undertaken with a WMA Use 

Permit issued by the Wildlife Branch. These activities are outlined in the regulations. In 

addition, certain activities require a Crown Lands Work Permit annually, which includes 

al1 mining and quarrying (Department of Energy and Mines, 1997). 

In cases requinng a WMA Use Permit, this permit may restrict the total area 

disturbed at any one time, the conditions on rehabilitation, and special conditions such as  

"the timing of mining activities and the location of the quarry or pit" (Department of 

Energy and Mines, 1997). 

Although not binding on the Crown, a memorandum of understanding exists that 

obligates the Departrnent of Energy and Mines and the Department of Highways and 

Transportation to seek WMA Use Permits for quarrying activities (Departrnent of Energy 

and Mines, 1997). 

533.1 Right to Stake Removed 

The Mines and Minerals Act specifies that staking is prohibited on "land tha 

designated for special use under The Wildlife Act, to the extent that exploration, staking 

out or recording a daim is prohibited or restricted by regdation under The WiZdZife Ac[" 

(C.C.S.M. c.M 162 5. 6 l(1 )(g)). Wildlife Act regulations prohibit mineral exploration 

without a permit everywhere, and prevent the granting of such permits in al1 areas which 

are part of the provincial Endangered Spaces program. Al1 other areas are open to 

staking . 
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533.2 Removing Designations 

WMA designations are set and removed by Lieutenant Govemor in Council 

regulations. Restrictions on activities are set through ministenal regulations. In areas 

that are not currently open to mining, the minimum necessary to allow reducing of the 

protection standards to increase the accessibility of minerai developments is the repeai of 

ministeriai regulations. 

5.333 Cross Boundary Issues 

Activities on Crown lands which may impact on WMAs are reviewed by the 

IRMT pnor to the granting of a Crown Lands Work Permit, and in cases of identified 

concem by this body, can be forwarded to the WMA manager at the Wildlife Branch. 

Impacts on Wildlife Management Areas can be a consideration in Environment Licencing 

on large projects (Suggett, pers. comm. ). 

533.4 Unintended consequences 

WMA Use Permits are not required for subsequent operations on an existing 

q u a y  pit or minera1 operation. This permitting sysrem does not d low for revision in 

cases of unintended impacts. Crown Land Work Permits continue to be required annually 

with the provision that they may be canceled on one months notice (C.C.S.M. c.C340 

§.7(2))- 

5.4 FORESTRY BRANCH, DEPARTMENT OF NATURAL RESOURCES 

5.4.1 Introductiog 

Manitoba's Provincial Forests are adrninistered by the Forestry Branch of the 

Department of Nahiral Resources. This branch is responsible for planning, managing, 

and allocating "forest resources for the long term social, economic and environmental 

benefit of Manitobans" (Manitoba N a d  Resources, 1996~52) .  Sirnilar to other 

branches of the depariment, the Foresîry Branch includes a central administration as well 
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as regional representation on the IRMT. Provincial Forests may be designated to overlap 

with other designations considered in this study. This situation cunently occurs with 

Provincial Parks, Ecological Reserves, and Wildlife Management Areas (Manitoba 

Naturai Resources, n.d.). 

5.4.2 Creation of Provincial Farests 

Legislation covering mattea pertaining to Provincial Forests is contained in the 

provincial Forests Act. Provincial Forests are designated by Lieutenant Govemor in 

Council regulations (C.C.S.M. c.FI50 §.41(1)(q)), to be managed by a director who is 

designated by the minister. The Lieutenant Governor in Council may also make 

regulations "respecting ... the control and management of the flora and fauna ... and the 

occupancy of the lands in provincial forests" (C.C.S.M. c.F 1 50 § -4 l(1)tI)). The Forests 

Act specifically prevents disposition or occupancy of lands within a Provincial Forest 

except as provided for under the Act. 

5.4.2.1 Avoiding Mineral Potential 

There is no prohibition on mineral developments in Provincial Forests, and 

therefore less of a requirement to avoid areas of high mineral potential. In fact, as 

Provincial Forests tend to be designated on the lower classes of agricultural land 

(Manitoba Natural Resources, 1989), they typically are in areas of high potential for 

quarry minerais. 

5.4.2.2 Grandfather Mineral Rights 

The designation of lands as a Provincial Forest does not prevent private holdings 

of mineral nghts. To date, no mineral nghts have been expropnated, canceled or 

significantly afkted by the designation of Provincial Forests (Vogel, pers comm.). Some 

Provincial Forests are closed to d l  activities by vimie of being sirnultaneously designated 

as a Wilderness zoned Provincial Park or Ecological Reserve. As this situation is not 
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dnven by Provincial Forest management it will not be considered in this section, but in 

the appropriate section above. 

5.43 Existinp P . . rovincial Forests 

Surface rights dispositions in Provincial Forests are handled by the Lands Branch 

of Naturai Resources. As with d l  Crown Land Work Permit applications, proposals for 

Provincial Forests are considered by the IRMT which includes a Forestry Branch 

representative. The main considerations in reviewing mineral development proposals are 

the impacts on the suppiy of timber, the health of the forests, and access for timber 

harvesting (Bulloch, pers. cornm.). Provincial Forest officiais retain the ability to issue 

pemits and restrictions on use, currentl y administered through the general occupancy 

permit required for any surface operations in Provincial Forests (Bulloch, pers. cornm.). 

5.43.1 Right to Stake Removed 

Provincial Forests do not remove the right to stake. Administrators retain the 

ability to restrict entry for staking, or to place permit requirements on penons wishing to 

explore for, stake, or develop mineral deposits (as per the Mines and Minerals Act and 

the Forests Act), but do not have specific requirements at this time beyond the Crown 

Lands Work Permit (Bulloch, pers. comm.). 

5.43.2 Removing Designations 

Provincial Forests are designated and removed through Lieutenant Govemor in 

Council regulations (C.C.S.M. c.Fl50 §.41(l)(q)). It is unlikely that this process would 

be undertaken to allow for development of a mineral deposit for two rasons. The 

designation places few restrictions on mineral developments which would be lifted in the 

case of removing the designation, and the restrictions that are in place are generally 

requirements to protect the wood supply and the provincially licenced harvesters of 
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timber (Bulloch, pers. comm.). These requirements would likely be similar whether 

designation is in place or not. 

5.43.3 Cross Boundary Issues 

Similar measures are in place to prevent cross-boundary problems as in the other 

designations. Review of Crown Lands Work Permits by the IRMT allows for input fiom 

provincial foresters whose responsibility includes the Provincial Forests program. Unlike 

the other designations, no mention is made in the Environment Act regulations or the 

documents of the Clean Environrnent Commission to the regards that Provincial Forest 

designations are a consideration in the Environrnent Act licencing process. 

5.43.4 Unintendeci consequences 

Operations which cause unintended impacts in Provincial Forests can be 

addressed through the annuai Crown Lands Work Permit review. This review is 

completed in conj unction with the IRMT (Krakowka, pers. comm. ). In addition, the 

occupancy permits also require annual renewal (Bulloch, pers. comm.). 

5.5 h4ANITOBA HABITAT HERITAGE CORPORATION 

5.5.1 Introduction 

The Manitoba Habitat Heritage Corporation is charged with the "conservation, 

restoration, and enhancement of Manitoba's fish and wildlife habitat and the fish and 

wildlife populations thereof ..." (C.C.S.M. c.H3 8.3). There is no mandate in the Habitat 

Heritage Iegislation or policies to address or consider the mineral resource aspects of 

managing the lands acquired by the corporation (Colpitts, pers. comm.). In practice, few 

of the lands currently owned by the corporation would be considered to be hi& in 

minerd potential, so little consideration bas been given to management of the mineral 

resource. Oil and gas potential is present, and has k e n  grandfathered on lands acquired 

with active wells (Colpitts, pers. comm. ). 

An Evaiuation of Protected Areas Legidation with Recornmenda~iom for the Northwest Territories 



Inferacrions wirh Mininx Sfatutes Page 65 

5 .5~eaui s i t ion  of New Habitat Heritpee La& ... 
Lands are acquired by the corporation through purchase, donation or transfer fiom 

any individual or agency (C.C.S.M. c.H3 $.l7(l)). These lands are then held in the name 

of the corporation (CC .S .M. c.H3 §.l7(2)) and administered to accomplish the purposes 

of the corporation as directed by the board of directors. These lands are "acquired and 

held in the name of the corporation" (C.C.S.M. c.H3 8.1 7(2)), but as the corporation is an 

agent of the Crown, would still fit the definition of Crown lands for the Crown Lands Act 

and the Mines and Minerais Act. 

5.5.2.1 Avoiding Mineral Potential 

No responsibility is established for the corporation to avoid lands of high mineral 

potential. Despite this, lands of high value for other uses are not typicdly pursued due to 

public perception reasons (Colpitts, pers. comm.). Disadvantages also exist for investing 

in such lands, as uncertainty regarding their possible use for mineral developments exists. 

This is a fûnction of the inability of the corporation to conclusively withdraw access for 

mineral developments, or to have discretionary authority with regards to mineral 

operations. Effectively, it is unlikely that high value mineral lands, with likely future 

developments, would be actively pursued by the corporation. 

5.5.2.2 Grandfatber Mineral Rights 

In lands acquired by the corporation, there is no direct process to remove existing 

mineral rights. The corporation can request that the rninister responsible for the Mines 

and Minerals Act cancel the mineral access rights of the holder through C.C.S.M. c.Ml62 

§.144(1) as k ing  "in the public interest to do so". 

In a somewhat analogous situation, oil and gas wells do exist on Habitat Heritage 

lands and were grandfathered when the lands were acquired (Colpitts, pers. comm.). 
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5 5 t a t  Herit- . . 
Lands currently owned by the corporation receive various treatments to conserve 

and manage for wildlife and habitat. Although certain mineral developments would be 

inconsistent with these operations, there are currently no provisions in place to prevent 

these developments (Colpitts, pers. comm.). Oil and gas developments do exist on the 

lands, but the impacts of these grandfathered operations on the corporation's programs is 

likely low (Colpitts. pers. comm.). 

5.53.1 Right to Stake Removed 

The right to stake on Habitat Heritage lands has not been removed, nor has 

rights to any claims currently in existence (Colpitts, pers. comm.). 

acce 

5.53.2 Removing Designations 

Lands owned by the corporation can be disposed of when no longer serving a 

signifiant purpose towards the outlined objectives of the corporation "notwithstanding 

anything to the contrary in the Crown Lands Act" (C.C.S.M. c.H3 5.1 7(1)). Although 

this process would not be necessary to provide for mineral developments, it may be 

chosen to respond to developments that compromise the value of lands for wildlife 

conservation. 

5.533 Cross Boundary Issues 

The Habitat Heritage Corporation would not be directly represented in decisions 

affecting the uses of Crown or pnvate lands that may have consequences for lands owned 

by the corporation. As these lands are ofien owned by the corporation as part of a multi- 

agency program which cornrnoniy includes the provincial Wildlife Branch of Manitoba 

Natural Resources, it is expected that the i n t e ~ s t s  of the corporation may be represented 

by the Wildlife Branch representatives on the IRMT in crown land management (Colpitts, 

An Evduation of Protected Areas Legislation with Recommendaliom for the Northwest Territories 



/nteractions with Miniqg Statures Page 67 

pers. cornm.). This representation falis ciearly within the mandate and responsibility of 

the Wildlife Branch. 

5.5.3.4 Unintended consequences 

In the case of unintended consequences to wildlife habitat on corporation holdings 

caused by developments on or off the lands, there is likely linle recouse available to 

prevent or reduce M e r  damage, as discretionary power in the form of a permitting 

process is not provided to the Corporation in the statutes. 

5.6 CONSERVATION DISTRICTS 

5-6.1 Introduction 

Conservation Districts are a land management tool enabled by the provincid 

Conservation Districts Act. The objectives for forming conservation districts varies, but 

generaily revolve around soi1 and water conservation and wildlife habitat issues. Districts 

are initiated jointly by the provincial govenunent Rural Development department and the 

local municipalities affected. Boundaries for conservation districts are generally oriented 

around watersheds. 

Each conservation district is administered by a board representing local 

municipalities and iandownen. This board is the authority for approving land 

management schemes, aithough the schemes are open to review by the provincial 

Conservation Districts Commission and approval by the Minister (C.C.S.M. c.C 175- 

14/88R §.12(1)). 

5-6.2 Acauisition of New Conservation District Lands 

Conservation Districts acquire land through purchase, exchange, donation, or 

expropriation (C .C.S .M. c.C 1 75 5.23). Acquired lands are utilized in administering the 

scheme outlined by the local board. Lands may be M e r  designated as a Conservation 

District Protected Area under a process detemined by the Lieutenant Govemor in 
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Council (C.C.S.M. c.Cl75 §.45(e)). In the regulations, it is authonzed that "subject to 

the approval of the commission, a board may recommend to a rnunicipality ... a by-law 

designating a protected area" (C.C.S.M. c.C 175- W88R 5 1 1 (l)), which would include 

"the method of administering the protected area" (C.C.S.M. c.C 175-1 4/88R 5.1 1 (2)(d)). 

5.6.2.1 Avoiding Minerai Potential 

Lands are acquired by the Conseniation Districts to enable the conservation 

objectives as outlined in the scheme. The presence of mineral potential has not been a 

consideration in acquisition of lands to date (Dugay, pers. comm.). In many cases lands 

are acquired for a unique feature that is not available on any other parcels, such as 

watercourses or isolated wildlife habitats, or lands that are in unique taxation situations 

4th the municipality. Selection of altemate lands to avoid minera1 potential is not 

possible in these cases. 

5.6.2.2 Grandfather Mineral Rights 

There is no direct option available to Conservation Districts to reduce or elirninate 

existing mineral rights. Similar to Habitat Heritage lands, application could be made to 

the minister responsible for adrninistering the Mines and Minerals Act to cancel the 

mineral access rights of the holder as per C.C.S.M. c.M 162 §.l44(l). 

5.6.3 Existina Conservation District Lands 

Lands administered by the Conservation Districts are under the authority of the 

local board. In al1 cases, ownership of land is at most a small part of achieving the 

conservation objectives of a district. Owned lands are typically those that cannot be 

managed to achieve the same objectives in any other way (leases, easements, voluntas. 

measures) (Dugay, pers. comm.). 
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5.6 3.1 Right to Stake Removed 

At present, no lands are closed to staking as a result of being owned by a 

Conservation District (Dugay, pers. comm.). These lands could be closed through the 

initiatives of the minister responsible for the Mines and Minerais Act, but no direct route 

is available to the district to prevent staking in either the Mines and Minerals Act or the 

Conservation Districts Act. 

5.6.3.2 Removing Designations 

Lands owned by any conservation district may be disposed of on the decision of 

the board (Dugay, pers. comm.). Lands designated as Protected Areas would require 

additional authorization from the municipality to remove the designation. As neither 

ownership nor designation as a Protected Area necessarily prevents minerai 

developments, it is unlikely that this removal would be an approach to opening lands to 

exploration or development. 

5.633 Cross Boundary Issues 

Lands managed by other agencies, including Crown Lands, are not within the 

authority of Rural Development or the municipalities of the province. Consideration of 

Crown Lands Work Permit applications by the IRMT does provide for circulation to the 

affecteci municipaiities and Local Govemrnent Districts, which would allow the 

opportunity for input regarding Conservation District lands (Dugay, pers. 

comm.;Krakowka, pers. comm.). Activities on lands with privately owned surface rights 

would not have such consideration, but would be subject to licensing under the 

Environment Act, which considers existing land uses in the area (C.C.S.M. c.El25- 

163188 5.1 (l)(e)). 
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5.63.4 Unintended consequences 

In the case of unintended consequences fiom mineral development activities on 

Conservation District lands, it is unlikely that any recouse or relicensing would be 

possible under the authority of the district board. 

5.7 HERITAGE FLESOURCES 

5.7.1 Introductio~ 

Heritage Resource Areas are managed by the Historic Resources Branch of 

Manitoba Cultural, Heritage and Citizenship. These areas can be designated by either the 

province in the case of provincially significant sites, or by a rnunicipality where locally 

significant. Although any activity c m  be considered under a ministerial heritage permit. 

mining is an unlikely activity, and these areas have been identified by Manitoba Energy 

and Mines as unavailable for development (Manitoba Energy and Mines, 1997b). 

57.2 Creation of Heritaee Resource Sites 

5.7.2.1 Avoiding Mineral Potential 

Hentage Resource sites are isolated occurrences that would not allow for selecting 

altemate lands to avoid mineral potentid. As these sites are typicdly small and site 

specific to date, there is less concem that valuable deposits will become completely 

unavailable due to designation (Dickson, pers. comrn.). In the case of larger, natud 

heritage based areas, the current practice has been to encourage designation by Natural 

Resources. Should these areas receive Hentage Resource Area designations in the friture, 

cooperation with mineral interests would be expected (Dickson, pers. comm.). 

5.7.2.2 Grandfather Mineral Rights 

Heritage Resource Areas to date have not been designated over existing minerai 

rights. It is unlikely that any gound disturbance associated with mining would be 

permitted under the Heritage Resources Act or the Environment Act licencing process 
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(Dickson, pers. cornm. ). As a result, it is presented in the Manitoba Energy and Mines 

literature that "mineral exploration is not legally permitted within lands designated as a 

heritage site" (1 997b). Although there is no precedent, mineral claims would likely not 

be grandfathered into such an area. 

-Existinet=e Resourcc Are= 

Heritage Resource Areas are managed to prevent destruction of the unique 

characteristics of concem at each site. Activity is not prohibited where it fails to present 

such a concem. Activities that may be of concem are required to apply for a Hentage 

Permit fiom the minister (C.C.S.M. c.Hj9.1 §.12(1)), which would include a Heritage 

Resource Assessment completed at the coa of the applicant. f i s  assessrnent is intended 

to identie the hentage resources at risk, to evaluate the risk, and to identify possible 

- rnitigation measures. 

5.7.3.1 Right to Stake Removed 

Manitoba Energy and Mines notes in their literature that Hentage Resource Areas 

are legally closed to mineral exploration (199%). As this is not expressly provided in 

either the Hentage Resources Act or the Mines and Minerals Act, it is possible that these 

lands fa11 under the miniserial withdrawal provision in the Mines and Minerals Act 

(C.C.S.M. c m 6 2  §.l4(I)). 

5.7.3.2 Removing Designations 

Heritage Resource designations are established through ministeriaf regdation 

(CC. S.M. c.H39.1 §.2), typically as a result of recornrnendations fiom the Histone 

Resources Advisory Committee (Dickson, pers. comm.). Removal of the designation 

would be possible by the rninister, but as the minister maintains the authority to provide 

pennits authorking any activity within the site, removal by this method to ailow for 

developments would be unnecessary. Removal of the designation would reduce the 
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perception of the heritage value of the site, and thus likely provide less opposition to 

develo pment s 

5.7.3.3 Cross Boundary Issues 

Under the Heritage Resources Act, the minister may designate land for protection 

"where a site has no heritage significance . . . but the minister is satisfied that it should be 

designated as a hentage site for the purposes of this Act because of its proximity to, and 

for the protection or enhancement of.. . another . . . designated . . . heritage site" (C.C. S.M. 

c.H39.1 9.3).  In addition, the presence of heritage resources is a consideration in 

licensing under the Environment Act (Dickson, pers comm. ) . 

5.7.3.4 Unin tended consequences 

Where heritage permits have been granted for an activity, there is no periodic 

review process required in the legislation. The branch does conduct ongoing analysis of 

each site to identify threats to the heritage resources, including permitted activities. 

Identified threats would be subject to a minisrenal stop-order and subsequent review 

before fûrther work is initiated (Dickson, pers. comm. ). 

5.8 SUMMARY 

Manitoba's protected areas designations Vary greatly in their treatment of the 

mineral resource. Although none is completely isolated from the poremial impacts of 

exploration or mining, Ecological Reserves, Provincial Park wilderness zones, and 

Heritage Resource Areas prevent such activities within their boundaries. Other crown 

land designations (other Provincial Park zones, WMAs and Provincial Forests) are more 

dynamic in their management of minerals, permithg exploration and mining on a case- 

by-case basis, with additional restrictions in cornparison to typical crown lands. The 

Habitat Hentage Corp. and the Conservation Distrias are provided with less authority fo 

manage their surface rights to protect resources from minerai developments. 
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Table 6 - Interaction with Mining Statutes - Summary 
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are actuaily open to opportunisrn and political maneuvering, such as removd of 

designations. These designations are also more clumsy to apply. 

The areas that are most likely to provide long-term protection and reduce concems 

to the mining community are those that stay away from high potential mineral areas. 

Ecologicai fbnctions that deserve protection are not always so cooperative, and 

designation of high mineral potential areas is sometimes necessary. In these cases, the 

more dynamicaily managed designations may be most appropnate, such as Provincial 

Park resource management zones and Wildlife Management Areas, as they have the 

potential to evaluate the threat from any development on a case-by-case basis without 

elirninating al1 possibility of exploiting the resource. Due to weaknesses identified in the 

previous chapter (eg. lack of consultation, lack of a strong advisory cornmittee) there are 

drawbacks to using these designations as they are presently enacted in Manitoba. 

Provincial Forests also fit this dynamic management style, but they possess the same 

weaknesses as well as a primary objective that fails to consider larger ecosystem 

measures, in favour of "p rese~ng  the forest cover" (C. C. S.M. c.F 1 50 8-23 (1)). For this 

reason, a Provincial Forest is likely an inappropriate choice for such a situation. 

Removal of the right to stake is an important means to avoid future codicts over 

property rights and development opportunities, such as in R. 1). Terzer, discussed above. 

Unfortunately, designations that remove dl rights to stake and develop minerals typicdly 

become more dependent on an effective process to avoid areas of high minerai potential 

(which are expensive, tirne-consuming, and far fiom perfect) and are in practice very 

clumsy to apply. In contrast, Heritage Resource Area designations would not be 

considered clumsy. 

Areas that are protected by agencies of the Crown, such as Conservation Districts 

and the Manitoba Habitat Heritage Corp., require a greater degree of cooperation with 

Manitoba Energy and Mines and Manitoba Environment in order to ensure their standards 

of protection. As there are no statutory prohibitions on mineral developments in these 

areas, and no provisions for these agencies to regulate mineral activities by an intemal 
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permit system, there is linle room for input corn the protected areas managers and 

scientists. Coordinated removal of staking rights, or strong consideration of the 

conservation objectives of these organizations when licensing under the Environment Act 

would provide a greater certainty in protection of natural resources. 
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CHAPTER VI: APPLICATION OF THE DESIGNATIONS 

6.1 INTRODUCTION 

Simple evaluation of the effectiveness of each designation available to protect 

lands in Manitoba is not the only consideration necessary in looking at the provincial 

protected areas program. To be able to identifL whether this package of designations is 

sufficient, it is necessary to consider whether the suite is complete and balanced. The 

clearest method available for this type of evaluation is the NCN categonzation (Table 1) 

as noted by Gauthier (1997b). As there is no absoiute standard by which to measure the 

application of this suite, the means for cornparison will be two other jurisdictions in 

Canada. Uncontrolled variables exist in this approach. No junsdiction has completed 

their protected areas initiative, so tomorrow's evaluation may be different fiom today' S. 

As well, the conservation requirements of one jurisdiction may be different from another 

due to some characteristic of the landscape or population. 

To minirnize difficufties due to variation between the case studies, the two 

jurisdictions chosen were likely the most similar to Manitoba in these aspects. 

Saskatchewan and British Columbia represent provinces of similar size (Manitoba 

64,980,685 ha (Manitoba Environment, 1997: 120) Saskatchewan 65,578,846 (World 

Wildlife Fund, 1 997: 50) British Columbia 94'8 1 O,6 1 2 ha (Land Use Coordination 

Office, unpublished)), with populations on the same order of magnitude. They both have 

relatively populated and disturbed areas, whether from farmland or forestry, and relatively 

remote, typically northem areas. In addition, there are generally comparable areas in 

National Parks (British Columbia - 607,020 ha (Lewis, pers. cornrn.) Saskatchewan - 
478,100 ha (World Wildlife Fund, 199750) Manitoba - 1,456,261 ha (Manitoba 

Environment, 1997: 1 19)) unlike Alberta, which mets  significantly more of it's 

conservation objectives through National Parks than the rest of the western provinces, 

with 5,406,000 ha (World Wildlife Fund, 199750). 

This approach to evaluating the application of each designation does not provide 

information on the success of any jurisdiction in accomplishing ecosystem protection. 
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Aithough large areas may be included in the protected land base, there is nothing in this 

approach to determine whether these areas are located geographically in the appropnate 

zones. The significance of this data is in determining whether each tool can be applied in 

practice, and how significant its impacts have been on the land base. 

6.2 APPLICATIONS OF MANITOBA'S DESIGNATIONS 

6.2.1 Ecolo~ical Reserve~ 

There are 15 Ecological Reserves in the province totaling 59,777 hectares 

(Manitoba Natural Resources, 1997a) the largest being 39,600 hectares, and the srnailest 

20 hectares (Manitoba Natural Resources, 1990; Manitoba Natural Resources, 1997a). 

Manitoba Natural Resources classifies Ecological Reserves according to the IUCN 

system as either la, Ib, II, or III. Twelve reserves fit into Ia with one in each of the other 

. three categories (Manitoba Natural Resources, 1997a). 

6.2.2 Provincial Par& 

Currently there are 74 Provincial Parks in Manitoba, and 6 Park Reserves 

(C.C.S.M. c.P20, Reg. 3 5/97; CC. S.M. c.P20, Reg. 37/97). The IUCN breakdown as 

determined by Natural Resources staff includes i 8 1 park areas to take into account 

multiple zones in some parks. Although IUCN uses only six categories in its 

classification system, Natural Resources has added a seventh to recognize the unique 

nature of recreation development zones, which are primady oriented toward provision of 

visitor services, and do not fit neatly into any other N C N  category. Two other possible 

categones for this zoning are IUCN II "National/ ProvinciaYTerritorid Park: protected 

area managed mainly for ecosystem protection and recreation'' and IUCN VI "Managed 

Resource Protected Area: protected area managed mainiy for the sustainable use of 

natural ecosystems". As Manitoba Natural Resources already classifies backcountry 

areas into NCN II and resource management into IUCN VI, the system fails to recognke 

the distinction between either of these areas and recreational development (Manitoba 
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Natural Resources, 1997a). It appears that other jurisdictions use WCN VI to 

accommodate such high impact uses as golf courses and cottage developments that 

Manitoba places in this seventh category (Banff Bow Valley Study, 1 W6), so this 

classification (IUCN VI) will be used for the purposes of this study. 

6.2.3 Wildlife Man-ment Are= 

In Manitoba, there are 1,988,794 hectares in Wildlife Management Areas 

(Manitoba Environment, 1997: 1 19), which fit into a number of IUCN categones. Areas 

that rneet Manitoba's Special Places criteria would gualify as an IUCN II while other 

Wildlife Management Areas wouid qualiS, as IUCN IV (IUCN, 1994). The other tools 

outlined in the Act, specifically Special Conservation Areas (of which there are 3 totaling 

3 6,058 hectares)(Manitoba Natural Resources, 1 99%: 9), and Refuges (of which there are 

53)(Manitoba Natural Resources, 1997b: 9) fail to meet the definition of designation for 

this study as they do not impart management authonty, only specific controls on a limited 

number of activities (Barto, pers. comm.). These areas may meet the management 

intentions for IUCN IV classification if they are associated with a legislative designation 

that imparts land management authority, such as Provincial Parks, but this is not 

consistent and these areas already have an WCN classification for the other designation. 

AS a result these areas have not been included in the numencal totals that foflow. 

6.2.4 Provincial Forests 

Provincial Forests overlap with a number of other designations outlined above. 

Most significantly is the overlap with Provincial Parks. There are 14 Provincial Forests 

(Manitoba Naturai Resources, 1990) comprising 2,20 1,400 hectares, with 1,704,209 

hectares outside of Provincial Parks (Manitoba Environment, 1997: 1 19). An additional 

77,529 hectares are double designateci with WMAs (Manitoba Natural Resources, 

1997b:45) and 807 ha with Ecological Reserves (Manitoba Natural Resources, n-d.; 

Manitoba Naturd Resources, 1990), leaving a total of 1,625,873 ha as solely Provincial 
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Forests. These areas qualiQ as "IUCN VI Managed Resource Protected Area: maintained 

for the sustainable use of natural ecosystems" (IUCN, 1994). 

6.2.5 Manitoba Habitat Heritwe Corporation 

The holdings of the MHHC include 43 sites comprising 3,908 hectares (MHEIC, 

1997). As these lands do not prevent any developments through legislation, they are not 

automatically considered in provincial protected areas literature. The lands currently 

protected qualiQ as IUCN IV as HabitatISpecies Management Areas due their focus on 

specific species and habitats. 

6.2.6 Conservation Distr ic~  

The protected area designation available under the Conservation Districts Act may 

place those lands into any number of the IUCN categones depending on the objectives for 

which the area was set aside. No lands have been so designated to date (Dugay, pers. 

comm.). On the lands owned by the Conservation Districts, there is no statutoxy 

restrictions on the activities that could possibly be undertaken. The intentions for their 

management place them into "IUCN VI Managed Resource Protected Area: protected 

area managed mainly for the sustainable use of natural ecosystems" (XUCN, 1994). These 

lands are valued for their landscape features, particularly in regards to surface and ground 

water charactenstics, as well as wildlife and recreational purposes. (Dugay, pers. comm.). 

The 8 Conservation Districts (CD) in Manitoba hold varying amounts of land, including 

967 ha in Tunle River CD (Boychuk, pers. comm.), 256 ha in Turtle Mountain CD 

(Davis, pers. comm. ), 1 56 ha in Whitemud CD (Hildebrandt, pers. cornm. ), 94 ha in 

Pembina Valley CD (Greenfield, pers. comm. ), and 64 ha in Cooks Creek CD (Lussier, 

pers. comm.) totaiing 1,537 ha in N C N  VI. 
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6.2.7 H e r i t w  Resource Are= 

Lands designated as Heritage Resource Areas are typically srnail, and often are 

simply a lot containing a heritage structure. Provincially, there are currently 102 sites 

with the largest being 646 ha, the second <64 ha, and the rest significantly smaller. 

Although figures are difficult to calculate, there is less than 2,580 ha in total @ickson, 

pers. comm.). These lands have been considered by the provincial Endangered Spaces 

program for inclusion, but represent such small parcels that little attention has been given 

to date (Dickson, pers. comm.; Hemandez, pers. comm.). 

III " 

(ha) 

I l -  z 

(ha) 

2 TI& total reprrscnts the total lands pmtectcd. Dut to overiap. tl& number is nof a simple nmimation of the col- or row values. 

Table 7 - IUCN Category Breakdown - Manitoba 

6.2.8 Summarv 

Manitoba has at least one designation to fit into each NCN category (Table 7) . 

Although some categones have minimal representation, this is not inconsistent with a 
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solid protection scheme, as there is no stated or implied requirement to have equality 

between the categones. In fact, KJCN III, which shows minimal representation, is 

intended to be used for areas protected for a "unique naturaVcultural feature which is of 

outstanding value because of its inherent rarity, representative or aesthetic qualities or 

cultural significance" (IUCN, 1994: 14). These areas are likely to be small and unique. In 

addition, distinguishing these areas fiom WCN Ia, which are representative ecosystems 

managed mainly for science, is not necessarily an exact science. Many Manitoba 

Ecological Reserves, including Libau Bog, set aside to protect 1 1 species of orchid, Lewis 

Bog, protecting 3 additional species of rare orchids, and Cowan Bog, which specifically 

proteas Paim Warblers (Deiidroicapimrs) which are 1 12 km outside of their previous 

known range (Manitoba Natural Resource, 1990), could easily qualify as IUCN III instead 

of the current ia. 

Weaknesses can be identified as a result of this compilation. Clearly the tools that 

set aside lands in the hands of agencies of the provincial government are not as effective 

for amassing large land bases. It is possible, even likely, that these tools are instead used 

as more of a concentrated tool to acquire lands in diEcult areas. This can be seen in the 

faa  that ail of the lands held by these two agencies are in agro-Manitoba, currently the 

most under represented of the major ecoregions in the provincial initiative (Manitoba 

Environment, 1997). The more than 5000 ha acquired may in fact be a strong indication 

to their successes. Wïth a greater emphasis on acquinng and protecting lands, or with 

more coordinated efforts Uivolving transfers of Crown lands, these tools could be of 

exceptional importance in unique settings such as agro-Manitoba. 

Minimal use of one of the designations may indicate a clurnsy process for 

identi+ng or designating lands. This does not appear to be the case with regards to 

Heritage Resource Areas. The lack of a signincant land base in Heritage Resources Areas 

appears to be a function of the current practices avoiding areas of valuable natura~ 

heritage. Cornmerciai buildings and churches are cornmonly protected, but only one 

property is over 100 ha. At present, these areas are referred to Manitoba Naturd 
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Resources for consideration under one of the designations they administer (Dickson, pers. 

comm.). As cm be concluded from the previous two chapters, Hentage Resource Areas 

are a useful tool based on strong legislation and dynarnic management which may be 

particularly suited to protecting larger areas of natural heritage. 

6.3 COMPARISON BETWEEN PROVINCES 

6.3.1 Saskatchewan 

Saskatchewan's protected lands have been compiled by the Canadian Plains 

Research Center at the University of Regina (Gauthier, et.al., 199%). This work included 

al1 lands that fit into IUCN categories, so lands under federal jurisdiction are removed to 

achieve the numbers included in this study (Table 8). 

Saskatchewan, like Manitoba, maintains designations to fit into each IUCN 

category. There are 10 separate designations identified under provincial jurisdiction, with 

Provincial Parks being zoned into 4 subdesignations. Saskatchewan has overlap between 

different jurisdiction which prevents simple summation of the total area designated, but 

unlike Manitoba, there is no simple solution to resolve this overlap. In Manitoba, the 

overlap is prïmarily between Provincial Forests and a second designation, where the other 

designation retains clear control over the management of the lands in question. In these 

cases, the other junsdiction's IUCN category is most appropriate. In Saskatchewan, the 

situation is not as clear with regards to management intentions (Gauthier et. al., 199%). 

Summation for each designation and for each IUCN class is valid for identifjmg how 

prolific each tool or management intention is, but funher summation of these values to a 

single digit would be meaningless and misleading. 
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Taùle ada@ h m  Gauthier et al.. 19976. 

Table 8 - IUCN Category Breakdown - Saskatchewan 

In cornparison to Manitoba, Saskatchewan has greater representation in categories 

II, III, and V. The other categories show far greater area proteaed in Manitoba, with 3 

designations (Ib, IV, and VI) in the 2 to 3 million hectare range, more than any category 

in Saskatchewan. As the categorization is not an exacting process, there is room for 

different interpretations between the two jurisdictions. This may account for the 

differences in the category HI data which shows Saskatchewan more represented by 

double, and category V, where Saskatchewan is more represented by 5-fold. Of course, 

this may also show a greater emphasis on protection of natural and culniral heritage 

features in Saskatchewan, which these two categories have tended to capture, but this is 

uniikely as it is Saskatchewan's Provincial Recreation Areas make up the bulk of the 

category V designated lands. 
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If indeed there is as much distinction in the emphasis for protection between the 

two provinces as appears in the data, it rnay be necessary to consider whether changes to 

Manitoba's designation in these IUCN categories (III and V) rnay provide more 

oppominity to protea wonhy areas. As this is unclear in the data, as is whether this 

difference is the function of some feature on the landscape, or whether the smaller area 

protected in Manitoba is a function of difficulties applying the designations or the effort 

applied to these designations to date, there is no valid conclusion evident without fhrther 

study in this area. 

In Manitoba's favour, the greater area designated suggests two possible 

conclusions. First, it is possible that a greater amount of discipline has been applied in 

Manitoba to achieve this greater area protected, or second, the system in Manitoba may 

be easier to wield and more conducive to setting aside lands that Saskatchewan's, or bath. 

Definitively determining the valid conclusion between these two would not only require 

the same ngourous assessment of Saskatchewan's system as has been completed in this 

study for Manitoba, but would likely aiso be of linle value, as this data simpiy represents 

a static measure in time of a dynamic land allocation process. Completing this 

comparative assessment over time may provide more precise areas to concentrate funher 

snidy should there be an interest in the rasons behind the provincial diserences. 

6.3.2 British Columbia 

British Columbia is a diverse and fast changing landscape with regards to 

protected areas. Lands are designated frequently at the current tirne, and thus 

management categories are often not available. The most current NCN classification 

data available are fiom March, 1997 and are aggregate figures for the province as a 

whole, without breakdown by designation. Figures which do differentiate between 

designations are current to February, 1998, but inchde lands that have not been classitied 

by IUCN category (or that do not yet have management plans in place). From these, and 

other sources, the data in Table 9 was compiled. 
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Bntish Columbia, as currently represented in the provincial protected area 

networks, fails to provide designations in the IUCN VI category. This may be a function 

of  current national protected area initiatives (MWF Endangered Spaces campaign, etc.) 

which fail to give credit for these lands, diminishing the province's interests in 

identiwng or documenting them. The possibility that there is no IUCN VI lands in 

British Columbia is unlikely, considering this is the most prolific category in both 

Saskatchewan and Manitoba. 

British Columbia's land base in approximately 50 percent larger than Manitoba's, 

so this rnust be a consideration in iooking at the gross figures in Table 9. 

( ~ o r r b k  prs. comm.), LliNstry of Emiro- ~ a ~ d s ,  uidarks ,  1996. Ntorld wildlifc Fun4 199750. and F&ml Provincial 
Pa& Council 1997. 
x - data for this daiption was not available in isolation from othcr dtsignations. CIass A Provincial Par& data is mcludcd in the 
tocais by classification 
1 - T h e  figures rcpmcm the most currcrrt values for each dcsigMtion. th other data h m  thL table arc fhm the m e y  çomplaed 
in Mm 1997. direct correlation and nimmation is not possible. 

Table 9 - IUCN Category Breakdown - British Columbia 
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interaction is vital to the protection, maintenance and evolution of such an area*' (IUCN, 

1994: 14). This Class B Provincial Park is a 3.328 ha site in the middle of the highly 

protected Strathcona Class A Provincial Park to allow for the continued operation of the 

Myra Falls mine. It is unlikely that the rnining interaction with the environment is vital to 

the protection, maintenance or evolution of the area. Manitoba classifies such areas as 

IUCN VI, and it is possible that this misunderstanding of the role of IUCN VI in the 

Bdish Columbia system contributes to the disuse of the category. 

British Columbia's aggregate numbers are higher than Manitoba's, but when the 

greater land base is factored in, the percentage of the province protected is similar (10.6% 

in British Columbia (Lewis, pers. comm.) and 1 1.2% in Manitcba). Considenng the lack 

of IUCN VI, the protected areas that are recognized in B.C. are weighted towards those 

with more concrete conservation objectives than the lower IUCN categories. For 

example, the percentage of B.C. protected in WCN Ia, Ib, and II is 8.7%. while Manitoba 

has only 4.5% in these designations. In addition over 10 times the arnount of area is 

protected in IUCN III in British Columbia as in Manitoba. 

The lack of IUCN VI may go umoticed by many conservationists, but it is worth 

considering how this may affect the conservation objectives of the province. IUCN VI 

allows for resource extraction, but only in a way that recognizes the primacy of 

conservation goals. It appears that B.C.'s landscape fails to have such moderated areas, 

instead favouring the distinction between strict protected areas and strict extraction lands. 

As has been demonstrated, locking up lands in single uses of either type is likely to incite 

disagreement between interested parties, and prevent serious consideration of 

conservation objectives on al1 lands that are not expressly closed to development. 

6.3.3 Summary 

Manitoba's suite of protected areas designations is diverse and appears to be able 

to fit many different requirements. This can be seen through having at least some 

representation in each of the IUCN categones. Further research into the IUCN III and V 
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tools may be necessary to consider whether these designations are utilized less than in 

Saskatchewan or British Columbia due to inherent problems with the designation, or to 

some feature of the landscape (perhaps Manitoba has less heritage or histoncal sites of 

value). 

Additional research and education into the appropriate use and categorization of 

lands under the IUCN system seems in order. The use of IUCN V in British Columbia 

for the Class B provincial park seems inappropnate, and the Manitoba suggestion that 

recreational developments belong in IUCN VII, as they do not fit the description of IUCN 

VI hfattaged Resolcrce Protected Areas set aside for sustainable use of natural resources 

is inconsistent with current research. As a result, it is possible that the methods used in 

this study, and IUCN categories in general, are inappropriate for cornparison between two 

jurisdictions without a better agreement on IUCN standards. 

Initiatives which only recognize IUCN 1-111, such as the Endangered Spaces 

campaign, will clearly be noticeable more impressed with the accomplishments of Bntish 

Columbia than Manitoba or Saskatchewan. It is likely wonh considering whether as a 

result British Columbia is more protected There appears to be agreement that protected 

areas are necessary, but not sufficient, for protecting the environment and natural 

ecosystems. Comprehensive planning and effective environmental management on al1 

other lands is a necessary complement. Having accepted this rationale, the contribution 

of IUCN IV-VI lands cannot be rightfully ignored as is current practice. These lands 

which may allow industrial activities, but oniy when secondary to conservation goals, 

would be an intermediary between the two types of managed lands accepted by this 

school. Nearly 5 million hectares of Manitoba's lands receive such management, and 

when used as buffers to the IUCN 1-111, or as alternatives on areas worthy of protection. 

(but less sensitive than orchids, for example) could augment the value of the nearly 3 

million hectares which are recognized. 
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CHAPTER VII: CONCLUSIONS 

7.1 OBJECTIVES OF THE STUDY 

The objectives of the study were as follows: 

1. to identify and describe Manitoba's legislation that ailows for protection of lands for 
conservation objectives; 

2. to evaluate the protected areas provisions of the legislation in terms of the amount of 
protection provided; 

3. to sumrnarize the approaches to management of the minerai resource within areas 
designated under the legislation; 

4. to evaluate the current application of the suite of protected areas alternatives in 
Manitoba through comparison to other jurisdictions within Canada; and, 

5. to make recommendations to the GNWT regarding design of legislation to set aside 
protected areas and management of minerals within those areas. 

Objectives I and 2 are completed in Chapter 4. objective 3 in Chapter 5 .  objective 

4 in Chapter 6, and objective 5 in this chapter. Conclusions are organized by designation, 

as well as for the suite as a whole. Recomrnendations regarding design of legislation, and 

management of minerals under that legislation, for the GNWT follows. Consideration of 

the methodology used and implications for future studies completes this summary. 

7.2 iNDIVIDUAL DESIGNATIONS 

Manitoba has a number of options for protecting lands for conservation purposes. 

Seven distinct pieces of legislation allow for designations on Crown or publicly owned 

lands. Although ceriain designations are simply a set of unique restrictions or 

regulations, seven are complete land management packages that provide the agency 

responsibie for protection with at least some authonty to ensure those protection 

objectives are achieved. 

The seven designations identified are Ecological Reserve, Provincial Park, 

Wildlife Management Area, Provincial Forest, Conservation District lands, Manitoba 
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Habitat Heritage Corporation lands, and Heritage Resource Areas. Individual 

recomrnendations included herein are based on the evaluations completed in the course of 

this study, and reflect two considerations. In cases where structural changes would lead 

to a higher level of protection, these are clearly recommended. In the case where changes 

to management could be made to either increase the level of protection, or to increase the 

fair access to minerais, both changes are identified with no recomrnendation, as social 

values between the two interests must drive any changes to these systems. In a system 

with a high level of structurai protection, either option (allowing or preventing mineral 

developments) may still iead to fiilfilIrnent of a desirable conservation objective. 

7.2.1 Ecological Reserve~ 

Ecological Reserves have the highest level of activity restriction in the Manitoba 

suite, intended to protect areas for the purposes of scientific research and minimizing 

impacts on particularly sensitive site-specific resources. Although this makes for easy 

management, it generally provides a more difficult process for designation, as greater 

forethought is required to prevent resource allocation conflicts or to prevent intervention 

by parties with interests in developing other resources. Structurally, the Ecological 

Reserve designation fails to provide as high a degree of protection as is possible without a 

statutory requirement for an advisory cornmittee which is consulted in management 

decisions and removal of protection, and required public hearings on those issues. The 

more onerous requirement of a Lieutenant Govemor in Council regdation is 

conunendable, but as there is no means for provisional designation in the Act, this 

requirement may in effect slow the process of designation and leave sensitive lands open 

to exploitation long after being identified. 

The management of Ecological Reserves appears to provide additional protection 

by creating the stnictural components that are absent from the Act (ie. provisional 

protection under the Crown Lands Act). In addition, the tendency has been to create 

Ecological Reserves within other designated lands where possible, such as Provincial 
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Parks and Provincial Forests, providing a possible buffer zone to more actively used 

lands. 

7.2.2 Provincial Park 

Provincial Parks provide the highest degree of structural protection of the suite, 

with required public input, and provisional designations being the nom. Weaknesses 

exist in the exclusion of other statutes which may be antithetical to protection, such as 

forest protection statutes in the Forests Act which allow for forest fire suppression and 

Pest management activities to be conducted as determined by the Forestry Branch. In 

addition, the advisory cornmittee process is underutilized. 

In practice, the identification and management of Provincial Parks allows for a 

significant arnount of public consultation to ensure areas of high extractive resource 

value, and thus likely conflicts, will be avoided. In addition, the zoning system allows for 

using a less onerous designation over lands that are in use or likely to be put to use for 

resource extraction, thus allowing designation of lands that would othenvise go 

unprotected in any way (Resource Management) in conjunction with lands under a more 

rigid designation (Wildemess or Backcountry). 

The statutory recognition of the Parks Branch authonty in the Mines and Minerals 

Act provides legitimacy to the additionai permitting process camed on by the branch. 

This process has the ability to provide additional requirements to operators in Provincial 

Parks, or to prevent operations that are likely to have significant impacts. One protection 

measure which is o f  note is the requirement for public consultation before making 

changes to the zoning scheme. This prevents simple shuffling of these zones to allow for 

developments which are in areas already designated as sensitive and deserving of higher 

levek of restrictions. 
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7.2.3 Wildlife Manuement Ar= 

Wildlife Management Areas receive little structural protection from the Wildlife 

Act. They cannot be applied through provisional measures, fail to exclude other statutes 

inhical to protection, and do not require public approval for withdrawal or management 

decisions. In addition, no requirement is made to consult with an advisory cornmittee or 

knowledgeable experts on management, and no management guidelines are provided in 

the Act to ensure clarity of purpose in management decisions. Designations are made by 

cabinet, and thus would require this level of authority to remove the designation, but the 

designation is meaningless without the associated regulations which are under the 

authority of the minister. There are no consistent protection measures that apply to al1 

WMAs, leaving the minister with the authority to remove al1 regulations from any WMA 

and fÙnctionaIly undesignate the area. 

WMAs function as dynamically managed areas with little outright restrictions on 

development. This is changing as zones are added that meet the provincial Endangered 

Spaces cornmitment (cumently 30,408 ha)(Manitoba Natural Resources, 1997b:45) which 

prevent mining, logging, and hydroelectric developments. The ability for a dynamically 

managed area to function as a protected area is critically dependent on meeting the 

cntena for structural protection. The WMA legislation fails to meet most of these 

cntena, thus being a poor candidate for the dynamic management that characterizes 

current practice. Current management does provide an equitable climate for minerd 

developers, where expropriation, closure of significant parcels of the landscape, and 

operating restrictions that change frequently are unlikely. This management style would 

provide a better balance with protection were it combined with high quality legislation. 

7.2.4 Provincial Fores& 

Manitoba's Provincial Forests are typically ignored by conservation groups 

looking to identiQ protected areas in the province. This may be a function of the current 

management, which fails to identify resources within Provincial Forests as distinct, due to 
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their designation, from those outside. The legislation is not the weakest of the 

designations reviewed, although providing a means for provisional protection and for 

consultation with an advisory cornmittee and the public would significantly strengthen 

this Act. 

The management of Provincial Forests is dynarnic with few outright restrictions or 

regulations. The pemiitting process at this time is not onerous, typically concemed 

primarily with impacts on hanresting and on occupancy concems (refuse, noise, traffic, 

etc.)(Bulloch, pers. cornm.). As with W A s ,  this low restriction and regulation style of 

management is most consistent with protection when combined with rigourous review of 

proposais by advisory cornmittees, scientists, and the public. As these are not 

requirements of the Provincial Forests, it is unlikely that protection can be guaranteed in 

these areas. Improvements could be achieved through more rigourous legislation that met 

the cntena identified in chapter 4, or conversely, although less desirable, a more static 

management style with clear regulations and restrictions to guide management towards 

guaranteed protection. The typical cnticisms of Provincial Forests are that they allow 

continued resource harvest and that they are only restncted by sustainable production of 

timber. These cnticisms are rnisplaced, rather it is the legislative structure combined with 

the dynarnic management style of Provincial Forests that prevent clear and guaranteed 

achievement of their protection goals. 

7.2.5 Habitat H e r i t ~  e-~ 

The Habitat Heritage Corporation in Manitoba is a creative tool for achieving 

conservation objectives, as decisions are removed one step from the political arena, and 

other governmental limitations, such as annual budget restrictions, do not apply. 

Ownership of land is only a small part of the Corporation's activities, but this fails to 

recognke the value that could be made of transfers of conservation lands from provincial 

control to the Corporation should this tactic be necessary. 
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At the present tirne, the legislation of the corporation is the weakest of those 

reviewed. The corporation has few tools to acquire lands, notably lacking expropriation 

powers and provisional protection measures. There is little political weight behind the 

decisions of the land managers, as cabinet approval is not required for removal of 

protection, disposai, or other management activities, and the objectives for protected 

lands are not expressly included in the act. The corporation does consult widely within 

their staff and the conservation comrnunity in the province with regard to their 

management plans, but no requirements are included in the Act for such consultation, for 

maintenance of an advisory cornmittee, or for public input into management decisions. 

The ability of the corporation to manage the mineral resource on their lands is 

low. As in the case of Conservation Districts, this could be increased through 

coordination with Manitoba Energy and Mines, and Manitoba Environment. Removal of 

the right to stake, or institution of a permitting process which provides authority to the 

corporation, as surface owner, to control mineral development activities on t heir lands 

would be a strong step towards guaranteeing the level of protection. 

7.2.6 Conservation District lands 

Conservation Districts are a useful tool for achieving municipal and local support 

for conservation objectives. Like the Manitoba Habitat Heritage Corporation, they are 

currently limited in their land base to those lands purchased by Conservation District 

fùnds, which are lirnited. The possibility of transfers between the Crown land base and 

Conservation Districts is present, and use of this approach may significantly alter the 

funaion of conservation districts towards the role of land manager, but this approach is as 

yet untried. 

The conservation district legislation is lacking cornponents that would increase the 

level of protection the lands receive. A means for providing provisional protection, 

exclusion of statutes inimicd to protection, required cabinet approval for withdrawal or 

removal of protection, and clearly outlined objectives for management of lands in the Act 
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would be beneficial to protection standards. In addition, providing a body that clearly 

acts as an advisory cornmittee, as opposed to the multiple administrative bodies currently 

enable in the Act, and is consulted regarding p~otection standards and management would 

ensure greater protection to these lands. 

Management of the lands is oriented around conservation objectives, but the 

ability to prevent mineral operations fiom infhnging on these goals is minimal. A 

coordinated approach to preventing these potential impacts with Manitoba Energy and 

Mines and Manitoba Environment would likely not require major changes to statutes or 

regulations, but could provide protection where uncertainty is present currently. The 

dynarnic management style currently in place fails to provide clarity in whether mineral 

operations would be allowed to proceed, and what means are open to the district board 

prevent drastic consequences. 

7.2.7 H e r i t w  m r c e  Areas 

The Heritage Resources Act is perhaps one of the stronger pieces of legislation in 

place in Manitoba. Although it fails to meet many of the legislative criteria, such as 

cabinet level approval, the power of the minister to control activities is extremely high. 

Few activities are outright banned, but almost al1 operations on these lands is subject to a 

review and approval process. The legislation would be stronger with required 

consultation with the advisory comrnittee, a practice that is currently routinely used. 

The management of hentage areas is extremely dynamic as a result of the case-by- 

case approvai process. Combined with a strong Act such as this, dynamic management 

can function to provide a higher level of guaranteed protection than in other designations 

with weak legislation, such as WMAs. In addition, the ability to use buEer zones, to 

continue to monitor operations on the lands, and to remove staking from sensitive areas 

results in a solid approach to protecting fiagile resources, naniral or cultural. 

Hentage areas are typically not used on the fûil range of resources that fit within 

the act. It is obvious that the overlap with other departments regarding natural heritage 

An Evaluation of Protected Areas Legislotion with Recomn~endations for the hrortinvest Territories 



Conclusions Page 9.5 

could provide for controversy, but coordinated use of these designations may allow for 

the powefil and discretionary f o m  of dynamic management that is provided in this act 

to be appfied to more than buildings and small sites. Increased use of this tool rnay prove 

assertions that dynamic management that does not outnght ban activities can be 

consistent with protection (Table 1 0). 

- -  

Table 10 - Legislation and Management Classification 

WMAs (restricted - Endangered 
S paces sites) 

Strong Legislation (>6 critena met) 

Rigid 
Management 

Dynamic I - Hentage Resource Areas 
- Management Provincial Parks (Resource 

Weak Legislation (6 cnt. met) 

Ecological Reserves 
Provincial Parks (wldemess, 
Backcountry, Herit age) 

WMAs (non-End. Spaces sites) 
Provincial Forests 

1 Management, Access, and 1 Habitat Heritage lands 
1 Recreational Development) 1 Conservation District lands 

7.2.8 Summarv 

The drawbacks to weak legislation are obvious. Lack of consultation with 

scientias, the public, and an established advisory cornmittee are irnpediments to secure 

and long-term protection. Failure to require cabinet level approval in major decisions and 

failure to solidi@ the objectives for a designations in legislation results in iess political 

accountability. Finally, omissions of means for expropriating lands or placing provisional 

designations on potential areas diminishes powers that could be used to guarantee 

protection. 

The weaknesses in @d management are less obvious, but no less significant. 

Protection by simply excluding certain activities that may be offending does nor work, as 

can be seen in Banff National Park (Banff Bow Valley Study, 1997). Overprotection 

from some activities rnay be combined with underprotection from othen (classically 

tourism). In addition, such designations are clumsy to apply, and can result in provisional 
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designations applying for years or decades. Where these rigidly rnanaged areas are 

enabled by weak legislation that does not provide for provisional protection, there can be 

a significant nsk of other interests acquiring the land before protection c m  be assured. 

Likely the best combination is those areas enabled by strong legislation 

(potentially stronger than those Iisted in Table 10) which are managed dynamically. 

Cnticism has been raised in Manitoba regarding industrial uses in Provincial Parks, but 

this can be attributed to two factors: as the criticism is largely based on philosophy, there 

may be a problem with terminology and the public expectations regarding parks; also, 

despite the fact that the Provincial Parks Act is the strongest piece of  legislation in the 

province, there remain significant weaknesses regarding the use of the advisory 

cormittee. Hentage Areas, the other designation which fits this combination, may prove 

to be an excellent tool for protection, but as  it has not been applied over large natirral 

heritage areas to date, there is no data to make a determination. Nevenheless, the 

weaknesses in the Hentage Resources Act are still significant and would require 

amending before a tme evaluation of its effectiveness for protecting lands could be 

completed. 

Those areas which have potential for success in the NWT are primarily those 

which would be considered to have either strong legislation or dynamic management, or 

ideally both. Manitoba's Provincial Parks legislation is worthy of consideration as a 

model which may satisfy both the popular Endangered Spaces requirements and the more 

dynamic characteristics required to be responsive to changing conditions. Serious 

consideration should be given to ensuring any legislation enacted satisfies most, if not dl, 

of the criteria from Chapter 4. 

The potentiai of the Heritage Resources legislation is untested, but appears to hold 

promise. A more comprehensive system based on the institutional structure of this 

designation may be more usefùl than the narrow, cultural heritage based model in place in 

Manitoba, 
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Conservation Districts and Habitat Hentage Corporation lands have significant 

drawbacks as enacted in Manitoba. Despite this, these tools may be highly usefil if 

modified by another jurisdiction. Conservation Districts in particular may be of use in the 

NWT. but as they closely resemble the Resource Management Boards already in place as 

a result of land claim Settlements, they would likely be redundant. The Manitoba Habitat 

Heritage Corporation, on the other hand, is a unique approach to allowing for land 

conservation that is somewhat isolated from direct ministenal control. The corporation as 

it now functions is well known for establishing partnerships with agencies in the field, 

and receives strong public support. In theory, the Crown corporation can be transferred 

any number of parcels of lands and can utilize outside expertise and advisory boards to 

the fullest extent. Cooperation between those who hold authority over minera1 rights and 

the corporation could Iead to effective management of the mineral resource with 

responsive permitting and monitoring. Al1 of this is dependent on passing stronger 

legislation than is currently in use in Manitoba at the present time. 

7.3 MANITOBA'S PROTECTED AREAS SUITE 

Despite the problems identified above with individual designations, Manjtoba's 

protected areas suite is solid. There is representation from each IUCN category, each 

designation maintains at least some land base, and a significant ponion of the province is 

represented in protected areas. Coordination between the designating bodies is not 

provided in the legislation, but this is in effect achieved through the Crown Lands 

Classification Cornmittee and the Provincial Land Use Planning cornmittee of cabinet. 

This coordination would be beneficial beyond simply initial designatioq to an ongoing 

coordinated advisory cornmittee representing ali designations. 

Weak coordination between different jurisdiction on the use of IUCN categories 

makes cornparison difficult. Based on data available, Manitoba is under represented in 

IUCN III and V, the categories that are often associated with hentage protection and 

sustainable use by communities who have a symbiotic relationship with the landscape, 
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such as traditional uses by aboriginais. It is possible that these designations are an 

impending component of the new provincial initiatives in Manitoba, but to date the 

numbers are low in cornparison to Saskatchewan or British Columbia. 

Evaluation of the success of a jurisdiction in accomplishing its conservation goals 

requires more quantitative analysis than was completed in this study. The WWF 

Endangered Spaces carnpaign has received considerable attention for their gap analysis 

geographic approach to evaluating jurisdictions. Gap Analysis definitely stands out as a 

more ngourous assessrnent of consemation progress than the simple categorization 

completed here. One recomrnendation that may be made to improve the gap andysis 

process is to remove the restrictions that designated areas must meet the qtialities of rigid 

management, while ignoring the strength of the enabiing legislation. More appropriately, 

al1 areas that fit into the IUCN six category system should be considered, or possibly just 

those with strong legislation. In order to incorporate the results of this study, it is not 

necessary to reject the work of the WWF. In fact it would be advisable to structure a 

protected areas network on the geographic approaches of the WWF Gap Anaiysis system 

with a simple alteration to screening process as to what constitutes a protected area. 

7.4 RECOMMENDATIONS 

Recomrnendations for the NWT are listed in Table 1 1. They are based on 

ensuring at least one designation is available for each IUCN management category, and 

that these designations would be highly protected in structure, but dynamically managed. 

Accomplishing a comprehensive network of protected areas rnay involve use of many of 

the tools enacted in Manitoba, but for clarity sake, it is kely that these could fiinction 

more effectively if under a single statute. 

If a syaem is based on the TUCN categories, these categories can then be used for 

setting objectives for overall land area designated or relative percentages @oth percent of 

land base protected in each category, and relative weighting of the categones). Such clear 

objectives would allow for simple and accurate quantitative evaluation of the protected 
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area network. A method for coordinaied planning of protected areas that spans 

departments and designations would be ideal, perhaps including an advisory cornmittee at 

this level, but this would be easier to achieve if the omnibus approach to legislation is 

taken. Coordination may also be necessary with other junsdictions to ensure that the 

necessary level of protection is provided in each ecoregion without requinng extensive 

representation on both sides of political boundaries. 

Despite the questionable standards surrounding Manitoba's participation in the 

Endangered Spaces program, a usefiil lesson from this experience is apparent. 

Attempting to accomplish new initiatives using the available legislative tools may result 

in such tenuous designs as the Endangered Spaces WMAs. Using one of the weakest 

pieces of legislation, the area attempts to achieve protection through ministerial 

regdations which simply ban activities. A more effective approach to guarantee long- 

term protection would involve the passing of new legislation which is intended to provide 

this type of protection. The time required to enact such new legislation may be 

significant, but it seems worthwhile, panicularly if these areas are provisionally protected 

in some way. The final product would be greater protection in the institutional structure 

(accountability, consultation, and rnight) which simply cannot be mimicked by bans. 
- - - - - - - - -- - - - 

Table 11 - Recommendations to G M  

Provide at least one designation for each IUCN management category 

Set measurable goals based on NCN categories (relative and absolute) 

Provide for a coordinated planning mechanisrn to identify and manage protected areas, 
including an ongoing advisory cornmittee 

Design legislation to specifically address the protected area initiative 

Combine protected area tools under less pieces of legislation than Manitoba to allow 
for better awareness and coordination 

Ensure legislation meets the maximum number of critena From Chapter 4 

Provide for dynarnic management, or potentially rigid absolute exclusions in 
conjunction with ongoing dynamic management 
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Table 11 - Recommendations to GNWT 

Ensure interactions with other statutes (particularly those dealing with mines and 
rninerals) are addressed explicitly to minimize uncertainty 

Coordinate with other jurisdictions to prevent duplication of representation in border 
ecoregions 

- - -- -- pp 

Designations in Manitoba that are wonhy of consideration as models: Provincial Parks, 
Heritage Resource Areas, The Manitoba Habitat Heritage Corporation, and 
Conservation Districts 

7.5 METHODOLOGY AND IMPLICATIONS FOR FUTURE STUDIES 

This study was conducted using criteria that were present in the literature more 

than twenty years ago, or had to be specifically designed. Those that were present in the 

literature had rarely been revisited, particularly considering the bountiful nature of 

publications on the topic of protected areas presently. It is cunous that so much effort has 

been focused on how to design an area geographically and ecologically, and so little on 

how to actually ensure the necessary level of protection in law. It equally cunous that 

despite volumes of rhetoric on the philosophy of multiple-use, both for and againa, so 

little reviewed literature has been written to support either side. It is hoped that this work 

can at least contribute to the body of literature on the topic of design of proteaed areas 

legislation in general, and particularly regarding methodologies for assessing a 

jurisdiction's suite of protected area tools. 

The work of Franson and Taschereau were of sigruficant value in assessing the 

strength of protected areas legislarion. Although these criteria were designed to consider 

strict ecological reserves, they did prove usefiil in looking at multiple-use protected areas 

as well. The main variation that was necessary involved a significant expansion of the 

criteria relatîng to 'natutes inimical to protection are excluded or modified'. Rather than 

a simple binary evaluation of whether the enabling act for each protected area desipation 

excludes or modifies other statutes, it was necessary to examine how, in practice, these 

inimical statutes (in this case the Mines and Minerais Act) are modified. This work 
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proved usefûl in understanding the fiamework under which minerals are managed in each 

type of area, but future studies may choose to further expand on the cntena used for the 

examination to include other resource rights or more depth regarding minerals. (such as 

the type of conditions imposed in past licences). 

The methodology as applied varied in their ease of use. Evaluation of legislation 

is simple and informative, while compilation of IUCN category figures is labonous and of 

tenuous value in arriving at concrete conclusions regarding the success of any tool. How 

well any designation has achieved its original intentions is a hnction of information that 

is not generally available, and is subjective at best. This data may be more useful if 

collected by ecoregion, but more so for noting the amount of land absent ffom the totals 

than the amount present. Of course, application by ecoregion would increase the input 

required by an order of magnitude, at the least. 

None of the evaluation techniques used can completely assess how well Manitoba 

has done in protecting its landscape fiom despoliation. As some manipulation of the 

province's landscape is necessary, and too much is devastating, a middle ground must be 

the best case, but where this rniddle ground lies is up for dispute, and this will likely not 

change soon. A true evaiuation that is complete would require extensive time on the 

landscape and some means for rneasuring the level of impact in each type of area under 

varying conditions, which may in effect be impossible. Conclusions &ved at in this 

chapter are limited by not having such data as could be acquired fiom the hypothetical 

ideal study, but represent the best information available at this time. Protected areas 

designed under these recommendations are the most likely to provide the legal 

foundations and responsive management necessary to ensure long-tem s u ~ v a l  and 

int egrity . 
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