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ABSTRACT

The literature dealing with traditional methods of dispute resolution indicate that

increasing support is found for the contention that the application of customary law in First

Nations communities is the most promising route to improving upon the current dismal relationship

between First Nations peoples and the Canadian criminal justice system. There is, however, a lack

of information regarding the current state of knowledge of - and belief in - customary law. This is

compounded by a lack of clear descriptions of its content.

This research is intended to add¡ess these questions through an examination of current

attitudes of First Nations peoples in Manitoba toward customary law. Data were collected through

interviews conducted in the member-communities of the West Region Tribal Council. Respondents

were asked to describe what they believed to be the most appropriate response to several detailed

hypothetical instances of deviance. Respondents were d¡awn from three age groups: "older" (56

years and over), "middle aged" (36-55 years), and "young" (18-35 years).

Analysis of the data showed that the three age groups applied three differing methodologies

for responding to deviant acts. The "older" group displayed a "community focus", the middte aged

group a "family focus" or "mixed focus", and the young g¡oup a "state focused" approach to

deviance-response. Analysis of the content of customary law shows that context, restoration,

prevention, publicity, group decision-making, and apology/forgiveness are its central elements.

Belief in customary methods of dispute resolution remains strong among the older respondents. It

is concluded ttrat while the application of cusûomary law is a viable and desirable option for justice

initiatives in the future, caution must be exercised in the design of any such programs to

ensure recognition of the complexity of this issue.
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In days of old our fathers, bold
In arts of war must chase
To bend a bow, or scalp a foe,
Gave strength the highest place.

Chorus
Then let us praise the peaceful days

Of that Queen Mother's rule,
Whose kindly laws must give us cause
To love our Indian school.

A lawless life, unrest and strife,
Lone graves among the trees;
But heart and brain find higher gain
In nobler crafts than these.

'Tis ours to learn the thoughts that burn
In Christian hearts, to train
Both head and hands in heathen lands
From worktrue strength to gain.

(X'rom the 1894 Anglican bulletin Aurorø¡to be sung by Indian
students in residential schools.)
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INTRODUCTION

...in the spirit of recognition of aboriginal rights to
selÊdetermination and the need to take innovative steps to
deal with the abysmal social conditions facing aboriginal
people, it is time to accept the claim by aboriginal leaders
that there is a way to proceed based on indigenous
processes of social control. In some cases those processes
have been stifled by outside pressures but they remain
largely intact and ready to be applied when recognized and
supported. (Clark, 1989)

In recent years the discussions surrounding Aboriginal selÊgovernment have been

increasingly charactenzed by the calls for a return to the traditional or customary ways of

Aboriginal peoples. The citation above reflects what is becoming the overwhelrningty

accepted model for Aboriginally controlled institutions, especially in the realm of criminal

justice.

Specifically, customary methods of social control are featured prominently in the

current literature that deals with Aboriginal peoples and criminal justice. Rarely, however,

are these methods clearly described, nor is there any specific analysis of how they might be

applied to the eústing justice system. In the Report of the Royal Commission on the

Donald Marshall, Jr., Prosecutior¡ it is stated that such description and analysis is vital for

several reasons, among them the following:

First, if effective, community-based justice processes could be
given their due recognition and instituted as a legitimate and
complementary component of the wider system. Second, if
encouraged and supported, effective indigenous justice
mechanisms such as mediation and reconciliation could be adapted
and instituted in other community settings, Native and non-Native
(Clark, 1989).

Introduction ...1



Many examples of this attention toward the uses of customary ways can be found

across the country in the reports of several recent Aboriginal justice inquiries, task forces,

and commissions. Specifically, much attention has been paid to the vastly different

conceptions of "justice" found in aboriginal customary law and so-called "white" law.

This difference is used throughout these reports as the basis for many of the

recommendations for improvements to the existing criminal justice systenr, as well as for

new programs designed to facilitate the delivery ofjustice to Aboriginal peoples.

It may be argued, however, that there is some question regarding the extent to

which knowledge of customary law continues to exist in First Nations communities. The

purpose of the research to be described herein is to discover who holds knowledge of

customary methods of dispute resolution, and whether the people in First Nations

communities believe that these methods can and should be applied to specific instances of

deviance.

A brief review of the literature dealing with customary law is first presented,

followed by an overview of some ofthe recent recommendations made by government

agencies and task forces calling for the application of customary methods to present-day

problems. The specific research questions that were developed from an analysis of these

recommendations are then described, followed by a description of the research methods

employed. Briefly, selected reserve residents in Manitoba were presented with several

detailed deviance "vignettes" and were asked what they thought the appropriate response

to them should be. The assumption is that the responses will indicate first whether or not

the respondent has knowledge of customary methods of dispute resolution. More

Introduction ..-2



importantly, they will also indicate whether or not the respondent believes that customary

methods are a viable response to real instances of deviance, as opposed to a set of norms

that are no longer relevant in their communities today.

The research findings and analysis are then presented, followed by a brief

description of their implications for future customary law initiatives, as well as for fi¡ture

research.

Introduction ...i
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CHAPIER OI\¡E

Literature Review

Since the time of first contact, much has been written about the customs and

traditions of Canada's Aboriginal peoples. Perhaps the earliest such work came from the

missionaries - mostþ Catholic and Anglican - who first lived among the Natives. The

Catholic missionaries produced thousands of pages describing the aboriginal people and

their customs; one example of this documentation is the Jesuit Relations andAllied

Documents (Kenton" 1954). While providing a great deal of information about customary

methods of dispute resolutioq the records are permeated with ethnocentric assumptions,

and thus must be used with care.

Describing the apparent virtues of the Indians with respect to sharing and

generosity, one writer appears surprised when he states that:

These little things...show nevertheless that these Peoples are
not quite so rude and unpolished as one might suppose
(Volume 10: 215).

This writer goes on to assert that the Indians are also not as lawless as they might at first

appear:

..it seems to me that, in view ofthe perfect understanding
that reigns among therq I am right in maintaining that they
are not without laws (Volume l0: 215).

The missionaries go on to describe some of the specific instances of response to deviance

that they have observed. A detailed description ofthe response to a murder provides an

early indication of the importance of restitution and apology in the successful resolution of

Literature Review ...4
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a problem. The response to the act involved the giving of nine gifts to the family of the

victir4 which were:

put into the hands ofthe relatives to make peace, and to
take away from their hearts all biuerness and desire for
vengeance that they might have against the person of the
murderer (Volume I0: 217).

The restorative aspects of customary law are emphasized in these descriptions, placing

them in stark relief in comparison to the punitive aspects of the European law to which

these missionaries were accustomed:

By these..presents he signifies his regret for having killed
him, and that he would be quite ready to restore him to life,
if it were possible (Volume L0:217).

It is notable that there is no mention of the proper penalty to be served for killing a person,

nor of the need to punish the offender; only a concern for what has been lost.

The Jesuit documents, like many of the accounts written in this era2 are aî

interesting mix of ethnocentric judgment of the'savages' and respectful commentary on

their seemingly effective methods of dispute resolution. A description ofthe system of

laws used by the Huron are one example of this dichotomy. In describing their response

to a murder, one of the missionaries noted that:

It would be attempting the impossible, and ruining
everything, rather that affording a remedy, to proceed with
the Barbarians according to the judicial usage of nearþ all
nations, by condemning the murderer to death: it is the
public that gives satisfaction.for the crimes of the individual,
whether the culprit be known or not. In fine, the crime
alone is punished, and not the criminal; and this, which
elsewhere would appear an injustice, is among them a most
efficacious means for preventing the spread of similar
disorders (Volume 38: 27 5).

Literature Review ..-5



While refening to the Indians as'savages' and'Barbarians', there is at the same time this

rather admiring description of a system of laws "quite as effective as our own, and even

more so, since there appear, among conditions of extreme liberty, very few disorders"

(Volume 238 265).

Other accounts and descriptions of customary law from this earþ period follow a similar

pattern of derogatory labels and assumptions mixed with qualified praise for these 'noble

savages'(see, for e.g. Colden,I775; Catlin, 1844;Harnsoq 1887;James, 1894).

By the earþ twentieth century, the literature surrounding aboriginal customs and

laws had moved from the colourful accounts of missionaries and adventurers to the more

scientific approach of academics, primarily anthropologists and sociologists. These

writers noted that while a great deal had been written about the Indians and their customs

by various organs of the state and the churches, little of it was carried out in a systematic

manner. Parker (1916) points out that:

Notwithstanding the immense effort that is put forth by
missionary bodies and by the federal government to remedy
the unhappy situation of the Indian, neither of these forces
acts as if it surely knew the elements with which it was
dealing (1916:253).

William Macleod echoed these sentiments when he stated that "the study of the law...of

the peoples popularly called primitive has received little or no attention" (1932: 169).

Another sociologist writing in the earþ twentieth century period further points out that the

existing research relied too heavily upon superficial observations:

If takes years ofpatience before you can besin to know an
Indian and therefore beforeyou can begin to get first-hand
knowledge of the human unit of your problem (McKenzie,
t9t4:762).

Literature Review ...6
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These researchers began to not only recount observations, but to attempt to develop a

deeper understanding of the values and norms that underlie the traditional responses to

deviance. Bernard (1928) listed three major methods of social control in use in aboriginal

communities. He notes that the most extensively employed was'suggestion-imitation'.

That is, young members of the community were to observe the others around them and

thus indirectly learn the accepted modes of behaviour. This method of controlling

behaviour was effective because "the behaviour patterns v/ere already well established,

[so] the technique used by the leaders was usually suggestion" @ernard, 1928: 308).

The second method of control \¡ras a kind of public shaming that employed "the

use of epithets, ridicule, sarcasm, etc." (Ibid: 308). This public ridicule method is noted in

much of the literature surrounding traditional law. The third method noted by Bernard is

force, which he notes is not often required.

Another aspect of customary law found in much of the early literature is the need

for community participation in response to deviance. For example, Macleod notes that

among the Omaha the response to a murder involved the assembly of gifts for the family

of the victim contributed "not by the relatives of the murderer, but by the tribesmen in

general" (L934:195-6). He also notes that there were no specific officials holding the

power to make or enforce laws. Rather, he states that aboriginal society might be

described as a "gerontocracy":

they are also charactenzed by a usually elaborate
development of advisory councils ofthe upper age classes
of the males of the community (Macleod, 1932: 170-l).

Lrterature Review ...7



Thus, the elders provide guidance through their councils, but the power to enforce laws is

drawn from the community as a whole. Similarly, the police systems of the Plains Indians

must be supported in their actions by the "whole camp", and it is understood that their

authority is derived from the collectivþ (Macleod, 1937).

Another ofthe most common aspects of customary law described by the earþ

twentieth centùry researchers was the need for public confession of dwiant acts:

one of the distinctive features of the Saulteaux belief system
is this: if one who is ill because of 'bad conduct' confesses
his transgression, the medicine will then do its work and the
patient will recover Qlallowell,lg4l: 876).

Hallowell also points out that following the commission of a deviant act, the offender must

"suffer the shame of selÊexposure involved in confession. This is part ofthe punishment"

(Ibid: 877).

There is another aspect of public confession that appears to be equally important

to the healing of the victim and the offender, and that is public education:

Punishment aims at social preventiorq and it is such
prevention which is primarily the object of the elaborate
public ceremonialization of the punishment (Macleod,
1934:227).

This author also speaks of "an elaborate pubtic ceremonial of punishment apparently

designed publicly to impress the people with the need to avoid crime" (Macleod, 1932:

189); Hoebel notes that "ridicule and disapproval in'public opinion' are effective goads to

conformity" (194I:665); and Hallowell sums this idea up most succinctly when he states

that:

Confession. .by making public the transgression committed
permits the individual to recover. This is its ostensible
purpose. But confession has a wider social function. It
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makes others aware of disapproved types of conduct which
act as a warning to them (1941: 880).

Thus, the need to lay out specific rules or laws to members of the community simply did

not exist. By publicly discussing and responding to deviant acts, the rules were implicitly

presented to young members of the community:

This public aspect of confession is one ofthe channels
through which individuals growing up in Saulteaux society
and overhearing the gossip oftheir elders sense, even
though they may fail to understand fully, the general
typology of disapproved patterns of behaviour. Children do
not have to be taught a concrete panel oftransgressions in
Saulteaux society (flallowell, 1941 :878).

By the 1940's, the notion of restoration rather than punishment being one of the

hallmarks of customary law was becoming more evident. The anthropologist E. A.

Hoebel wrote a number of articles dealing with customary law, noting within them the

focus on restoration. Hoebel here describes the use of song duels by the'Eskimos':

they are judicial instruments insofar as they do serve to
settle disputes and restore normal relations between
estranged members of the community..however, the
judgement bears no relation to the rightness or wrongness
of the original actions which give rise to the dispute. There
is no attempt to mete justice according to rights and
privileges defined by a substantive law (L941:68I-2).

Thus, while a judgement is rendered in that a'winner'is declared, the outcome is

disassociated from the deviant act. The process used to settle a dispute or respond to

deviance is not concerned so much with punishing a past sin, but with assuring a

harmonious present and future for both the offender and the viøim. Punishment',

therefore, is "widely conceived of as expiation, not as retaliation" (Macleod,1934:227).

Another of the central aspects of customary law noted by the researchers was the

fact thatit used an ad hoc approach to deviance and dispute resolution. That is, rather

Literature Review ...9



than adhering to abstract rules in all cases, each incident was viewed in its context. All of

the facts and circumstances surrounding the incident were considered in order to arrive at

the response most likely to produce the desired outcome:

each organtzation, game, dance, feast, or custom filled some
social need. They understood what they wanted and strove
to meet that want @arker, 1916 258).

Another example of this contextualizing is found in the approach to property. In our

society, if a person takes an item belonging to someone else, no matter how rich the

owner, they are guilty of theft. In aboriginal society, the situation of both the victim and

the offender would be taken into account. Nelson (1899) noted that:

if a man borrows from another and fails to return the article,
he is not held to account for it. This is because if a person
has enough property to enable him to lend it, he has more
than he needs (1899: 30a).

One final aspect of the literature from this period is that, while often praising

customary and traditional methods, it also includes recommendations for the accelerated

assimilation of Aboriginal peoples as the ans\ryer to their'problems':

As rapidly as possible...the tribal organzations should be
broken up and individual ownership of land and property
encouraged and promoted (Blackm ar, 1929 : 65 5).

Similarly, McKenzie argues that to truly achieve freedom, the Native peoples must accept

il1d i¡lsrnalize the ways ofthe white mar¡ since it is the white way of life that is seen ar¡

being inevitable. As this writer puts it, "no one is free until he shares in the thought which

controls his social tife" (1914: 768).

This statement provides a natural transition point to the consideration of more

recent research on customary law, for the statement above might charactenze the tone of

much of the current literature, albeit with a-very diferent inte¡pretation. While McKenzie

Literature Review ... I 0



meant it as an argument to abandon custom and tradition, contemporary authors might see

such a statement as a very strong argument for promoting First Nations customs and

encouraging a return to traditional methods of social control and dispute resolution.

Recent customary law literature identifies the same principles and beließ that were

described in the earlier literature considered in the preceding pages. The main difference is

that the inherently racist and assimilationist core that charactenzed the earlier literature is

no longer evident; it has been replaced with active promotion of customary law as a means

to improve the situation of First Nations peoples with respect to the criminal justice

system.

The current literature regarding Aboriginal customary law differs liæle in substance

from the earlier research discussed in the preceding section. The major tenets of

community involvement, confession and apology, restitution and restoration of harmony,

and the lack of a specific, codified body of common law are all prominently featured (see,

for e.g. Coyle, 1986;McDonnell,L992;AJI, 1991; Clarþ 1991).

lVhat is now being recognized is that while customary law is most often described

with respect to its originat context, recommendations are made for its application in a

modern context. Hoyle notes that dissatisfaction with the current legal system has led

many First Nations community members to assert that social control could be better

maintained through the use of "traditional law" (1995: 150). At the same time, he points

out that:

it can neither be assumed that 'tradition' is a satisfactory
base for modelling a justice system or that every aboriginal
community would want sucü a focus. Native communities
vary tremendously in the degree to which customary
practices have been retained changed or forgotten. Many
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aboriginal communities are characterued by fractious
disputes over the role of 'traditional' values and practices in
the ordering of daiþ life (1995: 152).

Similarþ, McDonnell notes that there is little agreement among Cree people regarding

customary law and its suitability for use in the contemporary context:

customary practices have a quite different place and
importance in the minds of different people in contemporary
Cree society...There are very few [Cree] who could give
clear substance to these values and customs, and fewer still
who, in doing so, would find broad agreement in the
population as a whole (1992: i - ä).

It is this emerging issue that has prompted the research described here. While there

appe¿Ìrs to be general agreement regarding the general nature of customary law, there is

little information regarding who continues to hold traditional knowledge. In addition,

there is a lack of knowledge regarding what these laws might look like when considered in

the contemporary context. In the following sections, some of the issues currently being

explored internationally and in Canada with respect to customary law will be examined.

Literature Re.view ... I 2



CHAPTER T\ryO

Current Issues in Aborisinal Customarv Law

2.1 - Aboriginøl Customary Law ín Other Countríes

The idea of applying customary law to the criminal justice system is being explored

in several areas ofthe world to a much greater extent than in Canada. Australian

Aborigines and New Zealand Maoris have much in common with Canada's Aboriginal

peoples; as stated in the Report ofManitoba's Aboriginal Justice Inquiry:

AII three nations suffer from a tragSc over-representation of
indigenous peoples in the adult and youth criminal justice systen¡
including detention facilities. All three have few members ofthe
indigenous population who work within the system as judges,
lawyers, police or correctional officers. Aboriginal people in each
country are making ever stronger demands upon the justice system
to reform itself and to involve the indigenous community in its
plans and operations (1991:299).

While the Australia Law Reform Commission (1991) has produced extensive reports

describing Aboriginal customary law and examining the issue of establishing Aboriginal

justice systems, recognition has not become implementation to any great extent.

The situation in New Zealand is not significantly different, although a special

Aboriginal court system does exist. This system holds exclusive jurisdiction over property

law such as the administration ofMaori land holdings and estates, but has no criminal or

civil authority. Maori communities are allowed to deal with some very minor offences

such as public drunkenness and disorderly conduct, but the role of the communities in

handting criminat justice continues to be very limited

Current Issues ...1i



It is apparent that Australia, Canada, and New Zealand share a similar experience

with respect to the situation of their Aboriginal populations in the existing justice systems.

In all three countries there is increasing recognition of Aboriginal customary law, but little

in the way of application to the administration ofjustice. There arg however, numerous

examples of indigenous customary law existing side by side with Western legal systems;

many of them may be found in African countries that once experienced colonization

similar to that in the countries discussed above.

Perhaps one of the best examples of this mix of legal forms can be found in

Botswana. The law of modern Botswana has many sources, including thei¡ current

statutory law, Dutch and common law received in colonial times, and traditional or

customary law. This country has been selected as an example due mainly to the fact that

traditional law is still important in the day-to-day lives of many citizens and as a source of

law actually applied in the country's courts (Barton, 1983:40). Modern Botswana has a

rapidly growing industrial component, is becoming ever more urbanized, and an increasing

segment of the population derive income from urban-industrial employment.

Botswana's government is a multi-party democracy modelled after the British

parliamentary system. An interesting fe'ature ofthe system is the House of Chieß, made

up of thirteen tribal leaders from across the country. The role ofthe House of Chiefs is

very much like the Canadian Senate, giving comments on all proposed and amended

legislation. The government is not, however, bound to follow their decisions.

The justice system consists ofthe Botswana Court of Appeal, the High Court

(similar to Canada's Supreme Court), and Subordinate Courts (similar to provincial or
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Queen's Bench Courts), and the Customary Courts. The customary courts have the same

degree of autonomy as the Subordinate Courts and are located throughout the country.

Until 1891, these courts dealt with all civil and criminal matters. Upon colonization, some

cases were taken over by the formal courts - which also served as Courts of Appeal from

the customary courts. After independence was gained tn 1966, the Customary Court Act

returned much of the autonomy that had been lost to the British. As one researcher noted

"Today, the two systems of Courts work well together in providing the country with its

necessary administration ofjustice" (Campbell, I 980 : 3 93).

Traditional law in Africa is localized - like most traditional law - but even more so

due to the large number of separate languages and cultures. An emphasis on collective

responsibility is also widespread, again like most traditional law. There are some

distinctive features, however, such as the fact that rights are not found solely in groups.

Rights are believed to inhere in statuses and role relationships, for examþle positions like

'father', 'wife', or'chief and the role expectations attached to each of them. The Tswana

traditional courts are arranged hierarchically with progressively greater jurisdiction. The

local court of each ward is the court of initial jurisdiction. Decisions may be appealed to

the court of the village head, and thence to the court of the tribal chie{, the highest level.

In some cases, even the ward court was not utilized for dispute settlement. As Schapera

notes:

There were other bodies apart from the regular courts which
helped ameliorate disputes. Before a case was taken to the ward
court an attempt was made to settle it in the court of the family
group, whictq evidently, \¡/as a kind of 'moot' (1985:15).
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Although it is hazardous to attempt to compare the African indigenous

experience to that of Canadian Aboriginal peoples too closely, this example shows that

traditional legal systems can function in a nation that also applies Western-style legal rules

and procedures. Clearly, not only has the existence of traditional methods of dispute

resolution been proven, in some cases it is being extensively applied. What is now

required in Canada is to determine who holds the knowledge of these methods, and of

what these methods consist before any serious attempts may be made to apply them in the

context of criminal justice. While it has been shown here that such information is rare in

Canada right now, there are projects underway. These will be briefly described in the

following section.

Cunent Issues ..-16



2.2 - Current Exømples of Aborigínøl Customary Lmv ín Canødø

In reference to the current state of knowledge of Aboriginal customary law, one

author stated that we are faced with "...a situation where much is said about the validity of

customary law but where little is provided by way of concrete exposition" (Clarþ

1990:31). Since it has been acknowledged that there is considerable oral and anecdotal

evidence ofthe continuing existence of aboriginal customary law, this section will be

restricted to the few areas where more systematic evidence is available.

The Gtksan-Wet'suwet'en of British Columbia are currently carrying out a project

aimed at preserving their customary laws for future generations. The task is proving to be

a very difficult one, due to the problems found in attempting to translate an oral tradition

to written, codified rules and laws. One of the major hurdles that had to be overcome was

to find a suitable translation of the word "law" that would make clear to the Elders what

was being sought. The term eventually settled upon was "ada'awk", whictr, roughly.

translated, means "social history" (Clark, 1990:8). In the past, succeeding generations of

Gitksan \¡/ere compelled to maintain historical continuity by acting in a manner consistent

\¡rith theh ada'awk. That is, in this society, social control was achieved through adherence

to how things had been done before. In sociological terms, there is a detailed'normative

framework'in existence, ready to be stepped into during the process of socialization. It

should be noted that while the members of the Tribal Council were able to define what

their law is, the Elders still had difficulty speaking of these laws in the abstract sense; and

thus focused on individual cases. Under traditional law, penalties for what are termed

"criminal offenses" include physical force, ó$racism, and shame. The research of the
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Gitksan suggests that the latter two were "at least equally powerful" as physical force

(Grant, 1987:260). In Canada today, however, there are few examples of formal use of

such traditional penalties that are supported by an entire Aboriginal community. This

"cnminal" aspect of the justice process is left to the state courts, particularly for serious

offenses such as murder. ,

In the Yukon Tenitory, the Teslin Tlingit First Nation has implemented several

community justice programs under their Community Justice Initiative. The intent is to

create justice programs that better meet the needs of community members. The leaders of

each of the five Teslin clans serve on the Justice Council which functions as a tribunal and

determines sentences for offenders convicted in the Territorial Court. The Justice Council

"imposes sentences which are appropriate for the treatment of the offender and for the

restoration of harmony in the community" (Griffiths, 1993 14). Once the sentence is

passed, the clan leaders are responsible for ensuring thatitis carried out.

There is an exception to be found, however, in the traditionalist Longhouse system

at the Kahnawake reserve (Clark, 1990:43). Under this model, the Kaianerakowa, or

Great Law of Peace of the koquois would be applied to all offenses - including murder.

This traditional system uses the basic principles that have been applied for centuries.

Disputants are pressed to accept responsibility for their roles in the matter, and to resolve

it privately. An interesting aspect of this system is that while "accused" are pressed to

admit the act rather than be presumed innocent as in Western law, they are also protected

from overly harsh sanctions by the requirement that any decision is subject to their

approval as well as that ofthe victim.
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At this time, the models described above are two of the very few concrete

manifestations of aboriginal customary law that appear to be operating in Canada. These

examples of accepted and supported customary law could lead an observer to conclude

that similar results can be produced in other aboriginal communities given sufficient time,

resources, and effort. It must be borne in mind however, that the two groups considered

above are very different from the aboriginal peoples ofthe rest of Canada, and specifically

Manitoba. The Gitksan of British Columbia were traditionally a fishing people and the

Mohawks an agricultural people. It has been suggested that the more stable sources of

food and a social structure based upon large static villages necessitated the development

of more clearþ defined rules for social conduct (Ross, 1992:135). With agriculture, for

example, comes the accumulation of property and thus the need for written laws to ensure

protection of individual interests. Conversely, in a hunter-gatherer society, priority is

given to the collectivity; dispute resolution mechanisms emphasized relationships rather

than laws. While there were strong rules of conduct in existence, they would be found

mostþ within family relationships, rather than in general codes. In these societies,

deviance by an individual (for example disruption of a hunt) could result not only in

hardship for the community but also in serious damage to the offender's.health. Thus,

altruism and simple self-preservation provide a great deal of implicit social control. These

very basic differences in survival imperatives could have significant implications for any

attempt to locate and describe the customary laws of hunting-gathering societies. In

additior¡ since Manitoba First Nations peoples are no longer dependent upon hunting and

gathering for survival, there could be serious implications for attempting to apply methods
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that were used in a vastly different economic and social milieu to the contemporary

situation. This should not be interpreted as an argument against the use of aboriginal

customary law as the basis for more culturally sensitive justice systems in the future.

Rather, it is meant as both a caution and an encouragement for systematic research to

complement the hopeful enthusiasm with which most plans for a return to traditional ways

are proposed.

In recent years, numerous government agencies and task forces have also been

examining the plight of Aboriginal peoples in the criminal justice system; the potential

uses of customary law feature prominentþ in many of them. In the following sectio4 a

brief review of the findings of some ofthese task forces will be considered with respect to

their relevance to the current research.
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2.3 - Overvíew of Recent Fíndíngs ønd Recommendøtíons

Provincial Commissions and Task Forces

In Nova Scotia, the Royal Commíssion on the DornldMarshall Jr. Prosecution

(Clarh 1989) was charged with the task of investigating Marshall's wrongful conviction,

but the findings and recommendations produced had a much broader focus. In general, it

was concluded that the justice system not only failed Marshall, but the factthathe was

Aboriginal contributed to this failure. The Royal Commission recommended, among other

things, the creation of a Native Criminal Court and a Native Justice Institute. These

recommendations have been accepted "in intent" by the Nova Scotia government, and the

process of implementation has begun.

Manitoba's Aboriginal Justice Inqutry (1991) is one ofthe most comprehensive

studies conducted to date, containing 293 recommendations. These include calls for the

establishment of Aboriginal justice systems based upon an inherent right of

self-government, taking Aboriginal culture into account in sentencing, and strengthening

cross-cultural education programs. Currently, at the provincial level, the process of

implementation has stalled at the "working group" stage.

In Alberta, the Task Force on the Crimtinallustice System and its Impact on the

Indian andMetis People of Alberta (Cawsey, 1991) investigated the impacr ofthe

criminal justice system on Aboriginal peoples in that province. Significantþ, the task force

found that one of the most serious problems is the lack of effective communication

between Aboriginal peoples and service providers at all levels of the justice system. The

recommendations made are numerous, but ihe main themes v/ere improved cross cultural
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training, the need to improve public education with respect to Aboriginal issues, increase

education of Aboriginal peoples regarding the criminal justice system, and the need to

increase the involvement of Aboriginal elders in all facets of criminal justice.

The Reports of the Saskntchewan Indian andMetis Justice Review Committees

(1992) echoed those referred to above. In fact, this report specifically noted the profusion

of studies of this nature, and perhaps more importantly, the lack of "any significant

progress in implementation of those studies' recommendations". Major findings included

what are now becoming familiar themes: increasing cultural appropriateness of programs,

cross cultural and race relations training, and increased participation of Elders in the

Youth Justice system.

Federal Commissions and Programs

The Law Reform Commission's Aboriginal Peoples and Criminal Justice (1991)

made numerous recommendations including improvement of delivery ofjustice to

Aboriginal peoples by recognizing their cultural distinctiveness and incorporating these

ideas into the criminal justice system where appropriate. Cross cultural training is also

recommended for all participants in the justice system, as well as the incorporation of

information concerning Aboriginal culture into law school programs. Significantly, the

Commission emphasizes the need for research into customary law and its possible uses in

future programs.

Owing to assimilation effects, some knowledge of "traditional"
ways has been lost or is in danger of being lost. Given the interest
in more traditional ways in some cornmunities, the need for
information about the past has become important (Law Reform
Commission, 1991:38).
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The need to address this concern is clearþ stated in recommendation number six:

The federal government should provide funding for research into
Aboriginal customary law (Law Reform Commission, 1997:64).

Response to the Law Reform Commission's report may be seer¡ whether directly

or indirectþ, in several other federal government programs. One such response was the

creation of the Aboriginal Justice Directorate in April, 1992. The Directorate administers

the Aboriginal Justice Fund, which supports research studies into Aboriginal criminal

justice issues, the development of training programs and services, and creation of

education and resource facilities.

Finally, the current Royal Commission on Aboriginal Peoples (1992) is examining

all aspects of Aboriginal peoples and criminal justice. Commission documents once agal-rl'

underline the need for progress on many ofthe recommendations that have been listed

above. In fact, Volume 3 of the National Roundtable on Justice Issues states that:

...outstanding recommendations can and must be addressed within
the scope of the current constitutional framework. While
implementation will require continued research and policy
development, this must be accompanied by effective strategies for
action which will translate political will into concrete change

Qeez: aQ.

Analysis of Findings and Recommendations

There are three broad themes that emerge from an analysis of the findings of these

various task forces and commissions. First, and most obvious, is that the existing justice

system is failing Aboriginal peoples and that change is not only long overdue, but critical

to the maintenance of a truly legitimate justice system in the future. These facts have been
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so widely recognrzed and documented that further expansion upon them would be

superfluous. As Jackson states:

Statistics about crime are often not well understood by the public
and are subject to variable interpretations by the experts. In the
case ofthe statistics regarding the impact ofthe criminal justice
system on Native People, the figures are so stark and appalling
that the magnitude of the problem can be neither misunderstood
nor interpreted away (Jackson, 1988:2).

The second theme is that of the necessity for recognition of traditional Aboriginal

customs and methods, and their integration into the criminal justice system. Aboriginal

spiritualþ, participation of Elders, restorative methods, and cross-cultural education are

contmon to all of the Commissions and Task Forces reviewed above. All of these require

more extensive knowledge of Aboriginal customary law and traditional methods ofjustice.

The third, and perhaps the most telling, theme to emerge from these studies is the

lack of implementation of any of the more comprehensive recommendations. Clearly,

there is some element vital to progress on these issues that is missing. Given that all of the

responses to the reports clearly show concern on the part of Aboriginal peoples and

governments alike, it must be concluded that one key missing element is a clear knowledge

of where and how to begin. Specifically, it follows that in order to introduce Aboriginal

custom to criminal justice, it must first be located and described. Owing to the nature of

these customs, however, an outside researcher cannot simply enter a First Nations

community and find "the laws." The community members themselves must describe and

define customary laws from their own cultural perspective. Only then may the laws be

brought out of their original context for cooperative attempts at contemporary application.
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To this point, systematic documentation of Aboriginal customary law does not

exist in a form ready to be applied in the modern context. The current research is intended

to assist in guiding the process of implementation of the numerous and well-received

recommendations that has thus far been stalled. It should be noted at this point that this

research is not an attempt to catalogue and codifr an exhaustive Aboriginal customary law

system. Rather, it is intended to locate and gain an understanding of the essential elements

of customary ways in order to prepare for more extensive work in the future.

In light of the enorrnous range of literature, research, and expertise that was drawn

upon in the course of these inquiries, task forces, and commissions, it must be assumed

that the opinions expressed in them reflect beließ that are widely held in the Aboriginal,

criminal justice, and academic communities about the future of Aboriginal justice systems.

Certainly, aboriginal customary law must exist to some extent for it to be featured so

prominentþ in many current proposals. For example, it is stated in the report of

Manitoba's Aboriginal Justice Inquiry that native elders have preserved knowledge of

cultural traditions "about which we heard so much in the course of our hearings"

(1991:19). It was further stated that the role of elders in aboriginal societies is "still very

important and many Aboriginal people go to them for advice, assistance, and treatment"

(teer.20).

There is also, however, a need to explore to what extent knowledge of customary

law continues to exist in an integrated form, and where it may be found. Further, if it can

be shown where this knowledge exists, it must then be described in sufficient detail if it is

ever to be applied. Put simply, there are three questions that must be asked: "To what
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extent does knowledge of customary law exist today?". Following this, the questions

that follow are "What does it look like?", and "Ho\il may it be applied to the justice

system today?". This research will not extensively address this last questioq but will lay

the foundation for its investigation in the future.

The lack of substantial knowledge in "v/hite" society about customary law is a

problem that has existed since the time of first contact between Aboriginal peoples and

European settlers. While much has been learned about customary law in general, as

evidenced by the literature reviewed earlier, there continues to exist a lack of agreement

regarding the role customary law and tradition might play in contemporary First Nations

communities. It is this lack of consensus that led to the development of the specific

research questions to be outlined in the following section.
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2.4 - Development of Research Questíons

The preceding section was intended to describe some documented examples of

customary law being applied in the contemporary context. The brevity of the Canadian

section might also underline the lack of substantive knowledge of this subject. Even

where customary law is presumed to exist, there has been little or no systematic

description of what it contains. Furthermorg the research cited here and in other sources

has often concentrated on the knowledge held by the Elders in Aboriginal communities.

It can be well argued, however, thatit is at least as important to assess the state of

knowledge of customary law among the younger generations, for it is they who will be

charged with the task of improving the current situation of Aboriginal peoples with

respect to the criminal justice system.

In preceding sections, it was noted that there is a severe lack of knowledge

regarding Aboriginal customary law among the very officials who are promoting it. This

lack of knowledge is not, however, restricted to the non-Aboriginal population. In fact,

the knowledge gap was observed firsthand by this researcher while attending community

meetings at several Manitoba reserves over the summer and fall of ß92. During the

course of these meetings, great uncertainty about who holds this traditional knowledge

was expressed. Among some members of the communities, there was a strong desire to

apply customary methods ofjustice, and a firm belief in their potential for improving the

current situation. Among other members, however, there \¡/as a lack of certainty

regarding which members of the community continued to possess this knowledge, and

whether these traditional ways even fit with their existing perceptions of criminal justice.
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The majority of the differences in opinion that were observed seemed to reflect age and

gender differences. McDonnell describes the pursuit of a traditional system in one First

Nations community in this way:

At best...the whole process amounts to a partisan promotion
of views that are clearly situated somewhere within native
societies andjust as clearþ do not represent the diversity of
views that now exist in every native society (1992:3lZ).

This lack of consensus regarding traditional law and its role in the modern justice system

prompted the research being described here.

There exists an additional lack of consensus regarding the definition ofthat which

has been referred to here as "customary law". By its very nafure, customary law eludes a

simple definition. Even the use of the word "law", with all of the European cultural

baggage that accompanies it, is not a wholly satisfactory term. Researchers have noted

that attempting to discover a system of laws discrete from other aspects of social life is to

impose a view of social order that does not exist in Aboriginal society (Gordon &

Maggitt,l985; Grant, l9s7). Kane (1984) summed up the key questions that must be

considered when attempting to define customary law:

What is the difference between distinctions such as Indian
traditions (and customs) and'customary law'? Are
traditional Indian religious practices part of customary law?
When is a customary practice not a customary law? (1984:
16).

While the search for a satis$ing definition of customary law continues, the definition first

developed by Hoebel will provide the model for this research:

A social norm is legal if its neglect or infraction is regularly
met, in threat or in fact, by the application of physical force
by an individual or group possessing the socially recognized
privilege of so acting (195a: ZS).
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There are two limitations inherent in this definition that will be addressed through minor

modifications. First, physical force is the only response to deviance recognized by this

definition. A new definition should allow for sanctions other than force such as ostracism

or enforced restitution. Second, the use of the word 'privilege' in Hoebel's definition is

perhaps not the most accurate choice. Under a Hohfeldian scheme of legal conceptions,

the word 'right' would be used in place of 'privilege' since the jural correlate of a right is a

duty (Hohfeld, 1916: 30). This assertion, made only in the context of the current research,

is based upon the assumption that the offender must have a duty to accept the sanctions

decided upon by the'individual or group'ifthe response is to be called'customary law'.

Thus, the following modified version ofHoebel's definition will be used here:

A social norm is legal if its neglect or infraction is regularly
met, in threat or in fact, by the application of physical force,
ostracism, or the placing of any other duty upon the violator
by an individual or group possessing a socially recognized
right of so acting.

"M4t 
defined "customary law" as it \r/ilIbe used for the purposes of this researcl¡ the

specific research questions to be investigated will be presented in the following section.

There is sufficient evidence to suggest that the assumptions made about Aboriginal

customary law need to be examined; specificaþ with respect to differences among

generations:

The fact that young people, the elderly, hunters,
administrators, men, women and so forth may all have quite
different views on what is important regarding customary
practices is, or should be, of crucial concern to the
development of any policy that imagines these practices
might be constructively incorporated in a future. justice
system (McDonnell, 1992: n).
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It has been established in the preceding chapters that there are gaps in current knowledge

of Aboriginal customary law, and that there are differences of opinion regarding its

contemporary application. This situation provided the impetus for the development of the

research questions below.

It was assumed that some knowledge of customary law does indeed exist among

Aboriginal peoples. The main research question thus became:

(L) Towhat extent does hrowledge of Aboriginal
customary latv exist among Aboriginal peoples in
Manitoba?

In additioq it must be ascertained which specific segments of the Aboriginal population

hold this knowledge. Thus, a subsidiary question of this main question will be:

(la) How is this knowledge distributed by demographic

factors? Ihat is, how are age, se)c, and geographic
locati on related to htow ledge of Ab ori ginal customary
Iow?

There is a second major research gap that is subsequent - not subsidiary - to

question (1). The simple location of knowledge of customary law is certainly a necessary

precursor to any attempts to apply them. It is not, however, sufficient. Establishing the

existence of any given thing guarantees neither understanding of it, nor the abilþ to apply

it toward an end. Therefore, this research will also seek to determine of what these

customary laws consist. Thus, the second central research question will be:

Q) lThat is the content of Aboriginal customary law?

The subsidiary questions that spring from research question (2) are numerous, but

by far the most important is to determine how these traditional methods may be used to
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improve the current situation of Aboriginal peoples with respect to the criminal justice

system. For example, the Hollow Water First Nation in Manitoba is attempting to apply

customary methods to cases of sexual abuse in their community. The aims of the initiative

appear to be consistent with the main tenets of customary law that were described in the

literature review: restoration of harmony public apology, and the involvement of both the

victims and the community. Another example is the Community Justice Initiative being

undertaken by First Nations people on Vancouver Island. Offenders are asked to

apologize for their acts and ask for the community's forgiveness. The traditional potlach

ceremony is employed to promote reconciliation and healing ofthe victims, the offender,

and the entire community (Griffiths & Belleau, 1995).

Obviously, the range of potential uses of this knowledge is enormous, and an

exhaustive determination of possible applications is beyond the scope of any single

research project. It is possible, however, to identi$r a general framework that may be

adapted to particular communities and situations, and that will facilitate the application of

customary law to the contemporary situation. Thus, the results of this stage of the

research might be used in assisting the development of local justice plans, and a

"grassroots" public legal education and information programs.

Having specified the main questions that this research endeavours to answer, it is

now necessary to describe how they were empirically investigated. The following section

will first outline some ofthe problems that are encountered in research of this kind,

followed by a detailed description of the methodology that was employed in an attempt to

minimize them.
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CHAPTER THREE

Methodolow

3. 1 Methodologícal Issues

Prior to a description of the specific methods employed in conducting this

research, there are several issues related to this type of research that must be identified.

When conducting research among any population, it is the responsibility ofthe researcher

to ensure that no harm is caused them as a result of that research. When the population

being studied is in any kind of disadvantaged or subordinate position relative to the larger

society, it is especially incumbent upon the researcher to be sensitive to thatfact, and to

exercise caution in both the collection and the presentation of the data. Canada's

Aboriginal peoples have historically been politically and economically disadvantaged

relative to the larger population. Furthermore, research of this kind is especiaþ sensitive,

since it also deals with justice issues. The results of this research could have implications

for future policy that could affect the lives of not only those members ofthe sample

population, but all Aboriginal communities in Canada. Thus, it is necessary to establish a

high level of trust and rapport with the population being studied in ordei to ensure the full

cooperation and candour ofthe respondents. In the case ofthis researcl¡ the researcher

has been working for several years in Aboriginal communities and such a relationship has

been established, allowing a degree of access to the sample population not available to

most researchers.
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A related issue is that of the dangers inherent in any research that involves the

study of a culture different from that of the researcher. It is well known that there is a

tendency to judge a different culture's customs and practices by the standards of one's own

culture. This danger is not rare in sociological researclq and the use of proper research

methods coupled with a recognition of this danger are usually sufficient to mitþate the

potential for misunderstanding. However, to further reduce the possibility of

misinterpretation, wherever possible the active participation of Aboriginal organizations,

communities, and individuals was sought in order to ensure that the data obtained were

not simply taken from Aboriginal peoples and interpreted incorrectly by a non-Native

researcher.

A second issue that bears upon the research methodology is one that has begun to

become more apparent in recent years. As noted in the previous chapter, the use of

traditional legal methods is becoming a widely suggested route to improvement ofthe

position of Aboriginal peoples within the criminal justice system. However, it has also

been noted by some researchers that traditional methods have experienced varying degrees

of "erosion" @ickson-Gilmore, lgg2) due both to the direct efforts of governments as

well as the simple passage of time. If the degree of this loss of traditional knowledge

becomes too great, it is argued that attempts at reconstruction of legal traditions may

actually lead to the invention of tradition (Dickson-Gilmore, l992;HobsbawnL 1983).

Certainly, many Aboriginal persons recognize that funding of future programs is

contingent upon the perception by government that traditional methods are existing and

appropriate. Thus, it might be argued that-some respondents would feel compelled to
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supply the answers that they feel will maintain this perception. While this possibility must

be recognized, the methods employed for this research should avoid collection of invented

data. If invention were being undertaken, it is likely that it would be done by the more

politically aware members of the communities. In that case, the broad base olthe sample

being used would serve to identiS it since it is highly unlikely that the entire population

could provide consistent invented information. The other possibility is that invention is

taking place on an individual level. If that were the case, it should again be obvious since

it would then be unlikely that patterns and common accounts would emerge from the data

collected.

A third issue that is inherent in the study of a different culture is the possibility of

Ianguage barriers. In the current research, language can be a major problem, .especially

with the older respondents. In early meetings with Elders, ver1l few who spoke no English

were encountered, and most spoke fluent English. The language problgm surfaced when

the Elders wished to speak about issues from the past or those that were rooted in

tradition or Aboriginal spirituality. As conversations moved from routine matters to

deeper issues of deviance and traditional responses to it, the Elders began to speak in their

native tongue much more frequently. It is this researcher's opinion that some concepts,

especially those relating to the past, are simply not amenable to quick translation to

English. Since it is these very issues, traditional perceptions of deviance, that hold the

essence of the data this research seeks to find, the use of Aboriginal translators is vital.

Further, these translators must be somewhat familiar with the issues being discussed if

they are to be able to impart the accurate meaning ofthe respondents'words to the

Methodologt ...34



interviewer and thus reduce the likelihood of misinterpretation by the researcher of

culturally-bound ideas expressed by the respondents.

A final issue that must be addressed is that of the significant differences that exist

among Aboriginal groups within this country. While this research refers to "Ãboriginal

customary law", it must be recognized thatCanada's Aboriginal people are by no means a

completely homogeneous group. Ofthe communities being studied here, half report their

tribal affiliation as Ojibway and half as Saulteaux. Differences even exist within single

tribes; for example the Swampy Cree ofManitoba and the plains Cree in Saskatchewan

exhibit subtle differences in social characteristics. Despite these differences, it has been

noted that Aboriginal peoples share many beliefs about deviance and law:

These similar characteristics are examples of Aboriginal ethics or
rules of behaviour. Aboriginal ethics or rules of behaviour are
present in some form in all tribes ofNorth America @rant,
1990:534).

Thus, this research will not be simply an ethnography of specific communities; the results

will be relevant to the knowledge and application of Aboriginal customary law across the

country.
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3. 2 Reseørch Methodology

The questions outlined in the previous section were investigated primarily tkough

in-person interviews. The data collected during the interviews were supplemented by the

knowledge and rapport gained through several years working with Manitoba Aboriginal

communities. The researcher was able to derive the benefits from attendance at various

community and Elders'meetings, justice and policing workshops, and sacred traditional

ceremonies. Following is a description of the specific methods employed in conducting

this research.

The research began with a preliminary review ofthe available literature dealing

with Aboriginal customary law. As noted in the previous chapter, the review began with

an examination of early historical records dealing with customary law and continued to the

present state of knowledge of this subject. The review concluded with an examination of

the current state of knowledge of Aboriginal customary law including any criminal justice

programs that are attempting to incorporate it.

The next phase ofthe research involved consultation with several Elders and

employees ofFirst Nations organizations. Informal meetings were held with Elders and a

First Nations cultural education worker. These discussions confirmed that, unlike most

law, customary laws are neither explicitly set out in any sort of code, nor are they thought

of as separate from other aspects of social life. Owing to this fact, it was decided that

direct questions such as "Can you tell me what your customary laws were?" would not be

suitable. The question outline used to guide the interviews was refined at this point in
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light of the insights gained from these consultations with the Elders. This outline will be

described in detail in subsequent sections.

Research Location

. The research sites for this study were the member-communities of the West

Region Tribal Council (WRTC) The WRTC is a political and administrative orgarúzation

representing eight reserves in Western Manitoba, rangingin population from

approximately 40 at the smallest to approximately 1500 atthe largest. Following is a brief

description of each of the WRTC communities in which the research was conducted.

Gambler X'irst Nation is the smallest of the WRTC communities, both in terms of

geographic areaand population. The First Natioq population 65, consists of five discrete

land parcels in close proximity to each other totalling 420 hectares. Police service is

provided by the RCMP detachment in Russell;there are no official communityjustice

programs operating.

Keeseekoowenin First Nation, population 480, is directly adjacent to the town of

Elphinstone and covers 2,122 hectares. The major land use is agricultural. Police service

is provided by the RCMP detachment inElphinstone; there is one Band Constable

employed on the reserve.

Crane River X'irst Nation, population32l, is located in the Westlake regorU

approximately 130 kilometres northwest ofDauphin. The reserye covers 3,523 hectares,

most of which is used for agricultural purposes. Police service is provided by the RCMP

detachment in Ste. Rose du Lac; there is one Band Constable employed on reserve.
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Pine Creek First Nation, population 1026, is located approximately 110

kilometres north ofDauphin on the west shore of Lake Winnipegosis. The reserve covers

9651 hectares, most of which is forest or bog. Police service is provided by the RCMP

detachment in Winnipegosis.

Waterhen First Nation, population 614, is located on the southwest shore of

Waterhen Lake, approximately 125 kilometres northeast of Dauphin. The reserve covers

1856 hectares, most of which is agricultural land or forest. Police service is provided by

the RCMP detachment at Winnipegosis. The band employs one Band Constable.

Valtey River First Nation, population 638, is located adjacent to Duck Mountain

Provincial Parþ approximately T2ktlometres \ilest ofDauphin. The reserve covers 4668

hectares, the majority of which is agricultural land or forest. Police service is provided by

the RCMP detachment at Roblin.

Rolling River X'irst Nation, population4g5, is located 6 kilometres southwest of

Erickson. The reserve covers 5775 hectares, most of which is agricultural land or forest.

Police service is provided by the RCMP detachment at Minnedosa.

Ebb and Flow f irst Nation, population 954, is located on the west shore ofEbb

and Flow Lake, approximately 83 kilometres east of Dauphin. The reserve covers 4668

hectares, most of which is agricultural land or forest. Police service is provided by the

RCMP detachment at Ste. Rose du Lac. The band employs one Band Constable.
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Selection of Respondents

One ofthe research questions concerned whether or not different generations of

Aboriginal people would have different levels of knowledge oftraditional methods of

social control. Thus, this study was generational in nature; that is, respondenis were

selected ûom three different age groups. The age divisions selected a¡e somewhat

arbitrary,since there is no rational method by which to define three age groups with

respect to traditional knowledge. The "young" age group was defined as 18 to 35 years,

the "middle" age group as 36 to 55 years, and the "older', age group as 56 and over.

At the time that this research was being undertaken, the WRTC was conducting a

survey funded by the Solicitor General's Aboriginal Policing Directorate, dealing with

policing issues in WRTC communities. The research being described here was conducted

in conjunction with this project. The WRTC's policing questionnaire was relatively short;

approximately twenty to thirly minutes for an in-person interview. For the purposes of

this research however, a longer form of the interview was completed by a subsample of

the respondents. This longer form included a section dealing with Aboriginal

customary/traditional law. One hundred research questionnaires were randomly

distributed among each community's questionnaires, so that approximately one in nventy

contained the long form. Interviewers administered the longer questionnaire to the

respondent who was being interviewed at the time that the long form surfaced.

Based upon this researcher's previous work in the WRTC communities, it was

anticipated that the response rate would be quite low, given the reluctance of many

Aboriginal persons to answer questions in a ørmal setting. Compounding this problem is
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the fact that most Aboriginal interviewers will not normally attempt to persuade a

respondent to reply. Non-native researchers are usually instructed to increase

participation rates by politely pointing out the importance of the researcl¡ assuring

confidentiality, etc.. Among Aboriginal peoples, however, it is considered ext-remeþ rude

to attempt to persuade someone to do something that they have declined to do (Ross,

1992: 12-26). Thus, the total of one hundred long forms distributed was quite higt¡

owing to the expectation that aresponse rate of only twenty to thirty percent might be

obtained.

During the preliminary meetings with Elders and Tribal Council employees, it was

learned from several sources within WRTC communities that residents of reserves south

of Riding Mountain differ in many aspects from those to the norttr, including culture and

traditional activities among other things. Since geographical location could be a factor

atrecting knowledge of customary law, the research sample was drawn from all eight

communities in order to provide respondents from relatively remote reserves (e.g.. Pine

Creeþ Crane River), as well as from reserves situated adjacent to a town (e.g.. Rolling

River, Keeseekoowenin). Thus, this sampling of all member communities was intended to

provide as wide a.range of respondents as possible.

At the conclusion of the interviewing stage, individual interviews had been

conducted with six "older" respondents, eight "middle-aged" respondents, and seven

"young" respondents. Four of these were from Gambler First Natiorq five from Ebb &

Flow, and three each from Crane River and waterhen. In additior¡ five Elders

participated in a group question and answer session based upon the question outline used
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in the individual interviews. Limited resources and the impediments to interviewing a First

Nations population mentioned above did not allow agreater sample to be contacted.

However, it must be noted that this is exploratory research and is not intended to be

definitive; the conclusions reached are intended to inform further customary lãw research

carried out in the future.

Interview X'ormat

Deciding upon the type of questions to be asked in the interviews posed some

substantial problems. As noted in previous chapters, customary/traditional methods of

social control are not the codified, abstract kind of laws found in non-Aboriginal society.

In fact, "laws" as non-Natives refer to them were not even considered to be a separate

institution in traditional Aboriginal society. Rather, the initial meetings with the Elders

indicated that the overall approach to social life simply contained laws implicitly. Given

these facts, it was clear that interviewers could not simply go into the communities and ask

people to tell them about traditional laws. It was decided that a less direct route must be

found to obtain information about customary social control methods.

Preliminary discussions with WRTC staffand Elders indicated that cases of

deviance were dealt with on an ad hoc basis; that is, no one rule applied to all offenses of a

certain type. Rather, all of the facts surrounding any incident of deviance were taken into

account in determining the response to it. The "laws" are situation-specific - and thus, the

response to any incident of deviance may vary greatly depending on the specific elements

of the case. The only way to obtain a geneial picture of the workings of customary law,
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therefore, was to obtain as wide a cross section of specific responses to deviance as

possible. Thus, the interview questions devised were "vignettes"; five detailed

descriptions of hypothetical instances of deviance.

In light of the assumptions made regarding the situation specific nature of

responses to deviance, the vignettes were not only varied by type of crime, but by age and

sex of offender, the seriousness of the offencg and the person/group being victimized.

Offenders include a young boy, middle aged men, a middle aged female, and an older man.

Offenses include a minor break and enter, a more serious break and enter, a murder, repeat

drunk driving, and, embezzlement of public funds. It is very dangerous to attempt to label

these offenses as "serious" or "minor", since such a judgement would be based solely upon

the non-Native researcher's opinion of such matters. However, it \¡/ill be assumed that a

break-in by a young boy is less serious than an instance of murder. The victims were

varied to provide situations where a crime was committed against property, against an

individual, and against the community in order to determine if there are differences in

response based upon who or what is victimized. The specific scenarios used are

reproduced below.

(1) A l0 year old boy is out with his friends one night and they are passing
a local store that has closed for the night. The boy goes to the back of the
store and kicks in the door. The boy takes a radio and some clothing and
leaves the store. The store orryner, who lives next door, sees him leaving,
and he knows who the boy is.

(2) Three men are walking down a road on the way home f¡om a ñshing
trip. They are passing the home of a man who cuts lumber and sells it to
people in the community. Seeing that the man is not at home, they break
into his house and take two chainsãws and some gasoline. The men are
later found in possession of the saws by the man who owns them.
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(3) Two men have been at a bar for several hours and both ofthem are
drinking heavily. An argument breaks out between them and they begin to
fight. One of the men pulls out a knife and stabs and kills the other man.
There are several people in the bar who have seen the whole thing. The
community constable arrives and arrests the man with the knife.

(4) A woman is stopped by the local police for speeding on a main road in
her community. She has been stopped three times before in the past year
for speeding on the same road and was given a warning each time.

(5) A man is elected by the people of his community to be their leader and
to handle all of the business affairs ofthe community, including money paid
in taxes by all the residents. This money is held in a fund and used for
public expenses such as road repairs, community buildings, and services to
the residents. A year later it is discovered that the man has been using this
money to buy things for himself and his friends.

Each hypothetical situation was followed by the simple question "Ho\¡/ do you

think this problem should be handled?". The presumption \ryas that the responses would

indicate first whether the respondent has knowledge of customary methods, and if so, of

what these methods consist. Following the initial ans\¡/er to this questior¡ probes were

then made regarding what action the respondent felt was required by specific actors. In

addition to these hypothetical cases, broader questions such as "Do you remember a time

when problems were handled differently?" were asked, followed by appropriate probe

questions to determine whether the respondent believed such methods might be useful

today.

Interviewers

A total of thirteen interviewers were hired through advertisements posted at each

of the \ryRTC communities. At this point, it must be noted that the interviewers v/ere not

selected by the researcher. Interviewers *ére selected by the Chief and/or Band Council
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of each community and their names submitted to the researcher. All interviewers \ryere

required to attend a one-day training session designed by the researcheE despite the fact

that most had some previous experience in questionnaire administration. Half of the

training session was devoted to a presentation by the researcher grving a briefoverview of

interview research methods. Topics covered included initial introduøions, handling

refusals, answering commonly asked questions, neutrality, accurate recording of

responses, the use of probe questions, and ethical issues. The second half of the training

session was devoted to interview practice where the interviewers took turns interviewing

each other and the researcher.

The minimum rêquirement was at least one interviewer hired from each community

in order to allow respondents to be surveyed by members of their home community. In

fact, two interviewers \ryere hired for each ofthe five largest communities, and one hired

for each of the remaining three communities. As noted in the Methodological Issues

sectior¡ this hiring protocol was intended to maximize the benefits gained from the

increased trust normally given to a fellow community member.

Although it was expected that all interviews could be completed within two weeks,

one month was allotted for the data collection stage in order.to ensure that the sample size

(and thus the validþ of the data) was not compromised by interviewers being rushed to

complete their work. Despite all the above attempts to ensure the accuracy and validity of

the datq results obtained from one of the communities were suspect and thus were not

included in the analysis.
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Method of Data Analysis

Since this research is exploratory in nature, selecting a certain methodology to be

applied is somewhat difficult. It is clearly not possible to study customary methods of

social control in any quantitative way; by their very nature custom and traditiõn in

Aboriginal societies are not strictþ codified or even thought of in any explicit way. This

research was, therefore, qualitative in nature. When conducting research of this type, the

normal research steps of data collection, analysis, and formulation of hypotheses are not

discrete operations. Rather, analysis begins shortly after the data collection stage begins.

Field notes are reviewed in order to identifi any emerging themes or commonalities that

may be further investigated in subsequent interviews. Owing to financial constraints and

the physicat distances involved in this research, the method above was only employed for

the older respondents and one key informant. The fact that saturation was reached

relatively quickly in the case ofthe young and middle age groups compared to the older

age group suggests that this will not have any significant effect upon the quality or validity

of the data obtained.

Four of the Elders interviewed agreed to follow-up interviews with the researcher

where initial impressions and emerging patterns were further explored. Throughout the

data collection process, the cultural education coordinator ofthe WRTC, a respected

medicine pouch carrier, acted as a key informant to clarify and expand upon information

gained from the Elders.

The responses to the deviance vignettes were analyzed by breaking the

deviance-response into three components. First, there is the action to be taken; for
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example punishment, restitutiorq counselling, etc. Second, the person(s) or agency that is

to carry out the action or ensure that it is carried out was identified. Third, it was

determined from where the authority to decide upon and carry out the response comes.

Following identification of the actiorq persons involved, and locus of authority, each

respondent's views could be classified as customary or non-customary. This process of

data analysis will be described in greater detail in the discussion of the findings.
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CHAPIERFOIIR

Interview Research Results

4.7 Inteníew Fíndings

This section is intended to provide only a very brief summary of the data (broken

down by age group) obtained from the interviews. No attempts to analyze or interpret the

findings will be made in this section; rather it is simply intended to fanfiarize the reader

with the overall results obtained prior to any categoitzation or analysis.

Older Age Group

When asked what should be done about an incident of deviance, one ofthe most

frequently mentioned responses was that all the people in the community must be made

aware of the situation immediately. It was often stated that talking must take place in

order that everyone in the community (Elders, the offender and his family, the victim and

his family, the people ofthe community) is aware of what happened and is involved in the

response. Incidents of deviance were not seen as isolated matters involving only an

offender, a victim, and a criminal justice agency. Respondents stated that since the

incident has implications for all community members, it should be discussed until some

sort of consensual rèsponse is obtained. Most respondents indicated that it is vital that

the offender be involved; they cannot be a passive element in the process, or nothing will

be achieved. It was also noted that one person alone cannot decide how to deal with such

a problem.
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Another of the most common responses to the hypothetical deviance scenarios

might be broadly described as the "socialization imperative". While such answers did not

answer the "what should be done about this?" question directly, they do provide valuable

information about how Elders view deviance. Most respondents noted that tñe

community Elders must be involved with the children on a regular basis if they are to

behave "\¡y'ell." Early socialization is viewed as being vital to the future behaviour of a

person. It was noted that the community members "know" and agree about how people

need to behave. Most respondents indicated that in the past, the Elders were constantly

talking to the children of the community. The two purposes of this talking were first to

teach and socialize the children in the ways of commonly accepted behaviour, and second

to let the children know that the Elders are always watching them. From the interviews, it

appears that this "watching" is not meant to be a restricting, control-type measure, but

rather to show the children that the Elders have an interest in what the children do and

how they are developing. The Elders interviewed believe that children will always try to

gain the approval of the people that observe their actions. One female Elder summed up

this idea as follows:

We walk around and we talk to the kids all the time to see

how they are doing. You have to talk to the kids and show
them that you are watching ifyou want them to be good.
When the kids see that the Elders are interested in them then
they always try their best. I go out and watch them when
they go skating. They say "watch this kookoo [grandma]"
and then they try to do something hard. Even if they fall
dowq you keep watching and tell them that they are doing
good, and they will try again until they do it right. And you
can see on their face that thêy are so happy. They don't
know why an old bird like me would go there to watch...but
you can see on their faces that they want me to watch.
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Another respondent indicated that young people recognze the need to know what is an

acceptable way to act, and that they want to be taught. He also noted that when young

people stop wanting the Elders to teach them how to act, there is a serious problem. If

young people no longer feel that the Elders ofthe community should be the ones to tell

them how to live, then they won't feel that "good" behaviour is desirable. Several

respondents indicated thæ they feel that this is currently the case, and is. responsible for the

trouble that young people in the community are having.

A third common theme in the Elders' responses was the necessity to make

restitution for the deviant act. The most obvious reason for the importance given to

making restitution is to simply return or replace the commodity that was a.ffected by the

deviance. In some cases, the commodity is simply an object that was destroyed or stolen.

In some cases, however, the commodity is an intangible such as earning potential, a

personal relationship, or even a feeling of safety. In the case of the former types of

commodities, restitution simply involves returning the object in question or, if that is not

possible, payng for the item. In the latter case however, restitution is more complex. If

for examplg a family breadwinner was killed, the killer would be responsible for providing

a similar service to the family. Respondents indicated that whfe restitution vras an

important aspect of the response to deviance, the accompanyrng apology process ì¡/as even

more important. That is, Elders indicated that the tangible replacement of lost

commodities \¡/as simply the physical manifestation of the honest expression of remorse.

It should be noted at this point that calling police was mentioned by only one of

the respondents, for the murder scenario. In addition, it was not mentioned as the best
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option for dealing with the incident, but rather as a last resort since the respondent

indicated that he couldn't think of what else might be done.

Middle Age Group

The responses given by the middle aged segment of respondents to the deviance

scenarios were markedly different from those of the older generatioq and were

remarkably consistent within the group. The vast majority of respondents indicated that

most of the hypothetical instances of deviance required some police intervention" however

this response was often qualified by a desire to handle sanctions within the family.

Significant differences in recommended responses to deviance were found depending upon

the perceived seriousness ofthe offence and the characteristics ofthe offender. In order

to make these differences clear, responses to each of the hypothetical situations wilt be

presented here in order.

In the case ofthe young boy breaking in to the store, all but one ofthe respondents

indicated that while the police should be informed of the incident, the boy's parents were

responsible for ensuring that the matter was addressed. Ensuring that restitution was

made and that the boy apologized to the store owner \ryere the most frequently mentioned

actions that respondents believed should be taken by the parents. Other responses

included having Elders talk to the boy; having Elders discuss the matter with police; and

having the boy make a public apology. The one respondent that did not recommend any

police involvement stated that the store owner should go to the boy's parents who should
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then confront the boy with what he did and ensure thatthe items were returned and an

apology made to the store owner.

In the case of the men who steal the chainsaws, again all but one respondent

indicated that the police should be involved. Qualifications were agarn attached to several

responses, but not to the same extent that they were in the case above. Two of the

respondents called for restitution to be made, and two said that the men must apologþeto

the owner for what they did, while three felt that the matter should be entirely handled by

police. The respondent who did not recommend any police involvement indicated that

first the items must be returned to the owner, and an apology made. He stated that the

owner should then praise the men for returning the goods and accept their apology.

In the case of the killing in the bar, responses were much more homogeneous. AII

but one of the respondents indicated that it was purely amatter for police. One

respondent did add that the community should meet to discuss the incident, but only for

public education purposes, not to become involved in the offender's disposition. Another

respondent stated that whatever the outcome ofthe formal legal process, "when the man

gets out ofjail for his crime, don't let him back in the reserve because he could do it

again". The one respondent who did not recommend police involvement stated that "It

would be best that the community handle this situatiorq because problems stem from that

community and problems arising in the community can only be really resolved by the

members of that community. The community has to try and find the causes of these

sifuations".
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In the case ofthe woman who is stopped for a third speeding offence in a

community, respondents unanimously indicated that the woman should simply not be

allowed to drive anymore. Only two respondents mentioned police layng charges.

In the case of the Chief embez.dngfunds from his community, responìes tended to

lean more toward the need for a community response than any ofthe other scenarios. All

but one respondent indicated that the community should be involved in whatever action

was taken in response to the Chiefs actions. Of those who advocated community

involvement, half felt thatit was up to the community alone to handle the problem; as one

respondent stated "It should be handled by the community and Elders because they are the

people that elected him and their money is stolen. They should be the people to have the

final say in how they will punish him for his crime". The other half felt that while the

community should play arole, the police should be involved as well. One respondent's

comment was quite representative of this group: "This situation should be handled by the

Elders in the community because this hurts everyone. The police should also be involved

to get the money back".

Young Age Group

Agaiq the overall feeling ofthis age group was markedly different from the two

presented above. The young respondents overwhelmingly indicated that incidents of

deviance should be handled by the police, regardless of who is involved or what the

offence was:

Arrest the man, charge him with attempted murder, and send him
until his court is up to. date [sic]. The police should be involved.
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The police and courts should handle the situation.

Call the police, the men should be charged with possession of
stolen goods.

She should be charged and given a fine [for drunk driving].

Police should handle the situation and the courts to decide the fa;
ofthe [embezzler].

The police should handle this situation. The man should serve

time for ki[ing another person.

None ofthe respondents in the young age group indicated that there was a situation of

deviance where the police should not be involved. In all cases, respondents felt that the

incident should be handled by the police and courts. There were minor qualifications,

however, for two of the scenarios. In the case of the boy breaking in to the store, five of

the seven respondents in the young age category said that after police were called, the

boy's parents should be informed and they should talk to him about what he did. The

second case where qualifications were made dealt with the killing in the bar. Four of the

respondents indicated that in addition to the formal justice process, the community should

take some action in response to the crime. Ofthose four respondents advocating

community actio4 two stated that the community should meet and discuss what had

happened. The other two said that the community should meet; but also that the

community members should be allowed to make a statement to the court regarding their

thoughts about the incident

These, briefly, are the results of the in-person interviews of the three generations

ofWRTC community members. As noted above, there are substantial differences in the

responses to deviance suggested by members of the three different age groups. In the
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following chapter, these differences will be examined more closely in an attempt to fit

them into some sort of sociological framework.
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4.2 Dìscussíon of Fíndíngs

Thus far, responses to deviance have only been reported here as they were

described by the interview respondents. However, a deviance-response is not a single,

unitary entity. For the purposes ofthis analysis, an attempt will be made to break the

deviance-response into its smaller parts. A response to an act of deviance might be

viewed as consisting of three major components. First, there is the action that is to be

taken; for example punishment, restitutiorL or counselling. Second, we must know who is

to carry out the action or ensure thatitis carried out. For example, who delivers the

punishment, who ensures that restitution is made, or who provides the counselling. Third,

we must know from where the authority to decide on and carry out the response comes.

That is, someone might decide upon action to be taken and attempt to see that it is taken,

but those involved will not necessarily comply. Thus, if there is an assumption that the

decided upon action will indeed be carried out, then there must also be an assumption that

sufficient authority exists to back it up.

Action Required

In the case of the older respondents, the actions most often suggested in response

to deviance were restitution, apology, and public discussion. The need for discussion is

not really separate from the other two since it involves public discussion of the deviant act,

as well as the requirements for restifution andlor apology. In most cases, the act of

restitution involved working for the victim in some way, and usually in full view of the

public. The process of making restitution upp"-r to serve to ensure that everyone in the

Disanssion...55



community finds out what has taken place, since it usually involved publicþ working for

the victim and/or making a public apology rather than simply buying an item to replace an

item. One respondent explicitly stated that in the case of the boy who broke into the

store, the reserve residents should "...ask him what he did if they see him out there"

performing his act of restitution. Elders indicated that in this way, the community

members could not only learn what had happened, but in addition the offender would be

subject to the approbation of his community. This ensures that the offender is aware that

his or her act is now public knowledge. Knowing that the community members are aware

of the act, and that those members agree thatit\¡/as wrong, is believed by the older people

to be what prompts the offender to mend his or her ways. The implicatior¡ therç is that

any individual in the community views the community collectively as their reference group.

The older respondents believe that the community is the group by which individuals define

themselves, and thus they will not want that group to disapprove ofthe things that they

do. If the group disapproves, then it follows that the offender should disapprove of his

own actions, and will then want to do whatever is necessary to atone for the incident and

to make sure that it does not happen again. The "whatever is necessary" then becomes

obvious - a process whereby the collective views of right and wrong are reaffirmed, or in

the case of a young person, where these values are initiaþ taught.

Similarly, when apology was the requirement, most older respondents specified a

public apology. It seems that the purpose of apublic apology is threefold. First, it serves

the practical function of keeping the community informed about what happened and how it

is being dealt with. Second, it serves the symbolic function of forcing the offender to
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recogrlze the public disapproval of the act committed. Third, it reinforces the idea that

the offender has not only affected the victim of the act, but the community as a whole.

Discussion of the deviant act includes all three aspects of the response to deviance,

but due to its obvious importance in the accounts of the Elders, it will be conlidered here

separately. All ofthe older respondents said that following an act of deviancg everyone in

the community had to gather to talk about it. It appears that this "discussion imperative"

serves several purposes. First, and most obvious, discussion ensures that everyone knows

what is happening in their community. The very fact that the older respondents believe

they need to know supports the idea that any deviant act affects everyone. Second, group

discussion ofthe action to be taken ensures that the deviance-response is (or at least

appears to be) sanctioned by all in the community. Third, it once again reinforces the idea

that the collectivity is united in their disapproval of the act.

The process of breaking the middle aged respondents'deviance-response

suggestions into the three components yields somewhat different results from the older

age group. As was briefly noted in the previous sectior¡ the actions to be taken in

response to deviance usuaþ involved formal police interventior¡ but sometimes included

informal measures as well. The informal responses to deviance that were suggested varied

greatly between the case of the break-in by the young boy and the murder scenario; the

only two for which informal measures were supported. In the case of the young boy, the

most common response other than calling the police was for restitution and apology to be

made to the store owner. Thus, the first action to be taken was return of the items stoler¡

payment for them, or having the boy work-for the store owner in lieu of payment.
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Following restitutioq the only other action required was an apology to the store owner.

In this group of respondents, unlike the older group, only one indicated that a public

apology should be made. AII of the other respondents indicated that any restitution and

apology were between the store owner, the boy, and the boy's parents. In thJmurder

casg the only action other than that taken by police that was recommended was one

respondent's suggestion that the killer be banished from the reserve regardless of any

punishment decided upon by the formal justice system.

The young age group was nearþ unanimous in answering "call the RCMP" to each

of the questions. Analyz.ngthe components of a police-based response is relatively simple

since the three components are clearþ defined. The action taken in most cases is arrest,

charging, and court appearance. When probes \¡/ere attempted and respondents prompted

with suggestions for additional measures, several stated that in the case of the boy the

parents should be informed by the police of what happened. None, however, called for

any action on the part of the parents other than "talking to him about what he did".

Similarly in the case of the homicide, when prompted to think about what action the

community might take, two respondents advocated allowing the community members to

make statements to the court regarding their opinions of the incident.

It is signific antthat,while young respondents saw some room for non-police

responses to deviance, they were always secondary to formal legal measures and only

mentioned after prompting. When the desirability of parental involvement was conceded,

no concrete action was suggested as it was in the older and middle age categories. In

addition, it is significant that the respond.ni, ,ugg"rted that the police inform the parents
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of the incident, suggesting a lack of the focus on the victim and the community or family

based response that was found in the other two age groups. When the desirability of

community involvement was conceded, it only involved making a statement to the court,

again suggesting that the focus of the young age group is on neither the community nor

the family but upon the state. Overall, the responses of the young age group suggest that

they have accepted the mainstream, non-Aboriginal conception of deviance-response. It is

clear from their responses that the young respondents believe that action in response to

deviance should be formal charges. However, the fact that some traditional responses

were mentioned should not be ignored; a sample of non-Native youth might not have even

considered such alternatives. Thus, there may be sufficient evidence to consider the

existence of some vestiges of customary knowledge in the young generation.

Who is Responsible for Taking Action?

The action that the Elders said needed to be taken in response to deviance also

contains the answer to who they think is responsible for taking the action. The concrete

action of deciding upon a course of punishment is the responsibility ofthe Elders in most

cases. Ensuring that the sentence is carried out is the responsibility of the victim, the

Elders, the offender's parents, and the community members as a whole. The

deviance-response process includes restitution, public apology, and group discussion of

the incident. Thus, the implication is that everyone is responsible for taking action:

What we would do before was the Chief and the Elders would sit
down with the man and the families and they would decide what
had to be done. They would make sure he stayed straight, and no
more drinking.
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You have to help him get better. Everyone in the reserve has to
help, nobody wants a guy like that running around so everyone
would watch him.

The people and the Elders in the reserve should decide what the
kid needs to do. Because they know their abilities and what the -
boy is like. They are the only ones who know the best thing to do.
They decide what things are okay.

In the case of the boy, the middle aged respondents clearþ indicated that it was

the parents who are responsible for seeing that the matter is resolved. Again, this is quite

different from the older respondents, where it was the community that \ryas responsible for

ensuring that action was taken to address the situation. In response to the remainder of the

deviance scenarios, the middle age group had fewer qualifications to go with their feeling

that the police should handle most ofthe situations. In the case of the breaþ enter, and

theft by the men, two respondents said that restitution should be made, two called for an

apology, and one said that both restitution and an apology were required. They did not,

however, indicate who was responsible for seeing that the restitution and or apology were

made, nor did they indicate what authority would back up these requirements. In sum,

it appears from the data collected that for the middle age group, the focus of the

deviance-response is on the famity in cases that arenot perceived as being very serious. In

all other cases, the focus of the deviance-response r¡/as upon formal police-based action.

The answers given by the young age group regarding what action should be taken

include the answer to who is responsible for taking the action. If a police response is

suggested, then it is obviously the police and the courts who are responsible for taking the

action.
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Locus of Authority

This final point leads naturally into discussion of the third major component of

deviance-response; locus of authority. From the above, it is becoming more apparent that,

for the older age group, the locus of authority is found in the perception of onè common

moral outlook held by the entire community. In the interviews with the Elders, it was

simply assumed that offenders would comply with whatever decisions were made simply

because they were backed by the legitimate authority of the colleøivity. The following

two interview excerpts help to illustrate this point:

What if something a little more serious happened? What if
some men broke in to another mqn's house and stole his
chainsaws that he usedto cutwoodto sellfor a living?
lV'hat do you think should be done?

I can tell you about that. When I was younger, the people
in the reserve would borrow things from each other all the
time. If we needed to use something we could just go and
take it. I could go in the guy's house and get something if
he wasn't there. Sometime you wouldn't get stuff
back...[shrugs] but that's okay. This guy [indicates another
Elder across the room] used to take my stuffand not bring
it back sometimes...but he needed it to use. We could do
that then. But this guy need his bucksaw to make money.
Those guys gotta give all the stuffback to him right now.

What if theywon't give it back?

He would get the RCMP to go get them.

What if therewam't any RCMP; how couldhe get them
back?

If the people in the reserye knew, they would go with him
and tell those guys. They would give him the saw back.
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While not immediately apparent from a typed transcript, the tone of voice used by the

respondent in the last sentence left no room for doubt. It was apparent from the simple

finality of the statement that the men not returning the saw was simply not a possibility. A

female Elder, responding to the same questioq showed the same belief abouf the authority

ofthe collectivity:

If somebody was going to give trouble the Elders would see
it and they would get them to stop. We didn't have trouble
like that before.

Butwhat if...

They would have to give the stuffback. Everyone in the
reserve would know and they would have to give it back.

Once again, the idea that the men would not comply with a group demand to return the

stolen property was quite inconceivable to the Elder. Given the information above, it is

becoming clear that the focus of all three aspects of the deviance-response suggested by

the older respondents is the community as a whole. Community members as a group work

toward socializing the children, so it follows that group values define for the child what is

considered to be acceptable behaviour. In the event of a breecl¡ the community members

must ensure that collective disapproval is evident to the offender. The assumption that the

offender shares the values of the group leads to the assumption that he will now want to

admit to the community and to himselfthat he has done something wrong. Finally, it is

assumed that group values are further reinforced through participation of all members in

whatever action is taken in response to the_deviance. The enti¡e process as described by

the older people hinges upon the assumption of the presence of "group deference" in the
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offender. In early, traditional Aboriginal society, this might have been a safe assumption.

Today however, it appears that this assumption cannot always be made given the data

obtained from the middle aged and the young respondents to be presented below.

The middle age group indicated that the authority to carry out the "sentence" is

found in the family relationship between parents and child. In the case of the store

break-irL it was clearly indicated by the respondents that the family has the legitimate

authority to ensure that the boy complied with the conditions of whatever solution was

reached. The process described in the boy's case by the middle aged respondents clearly

hinges upon the presence of "family deference" in the offender. While this might be a safe

assumption in many families, it will be showrL in the section dealing with young people's

responses, that this is not always the case.

It was briefly noted in the previous chapter that most of the young respondents

indicated that deviance-response was the responsibility of the police. The majority of the

young respondents answered very briefly to the initial questions about how each of the

deviance scenarios should be handled. Respondents stated that any action should be

carried out by the police and the courts; this action is obviousþ backed by the authority of

the state. The homogeneþ of responses, as well as the quickness ofthe young age

group's responses, further suggests that this age group views the state as the only

legitimate authority with respect to handling deviance-response.
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CHAPTER FIVE

Conceptualization of Findinss

The findings presented in the previous section suggest that there are great

differences in approaches to deviance between the young, middle, and older generations in

the First Nations communities where this research was carried out. Initially, it might

appear that traditional methods are simply fading away and being replaced by more

contemporary methods of deviance response. There is, however, an alternative way of

looking at this situation. That is, what might be emphasized is the remarkable fact that

traditional methods have survived at all. Since first European contact in what is now

Canada, government policy has served (both intentionally and unintentionally) to

undermine Aboriginal culture and tradition through economic, political, and cultural

marginalization.

The effects of colonization on the social organtzation of indigenous populations

cannot be underestimated. An influx of explorers, traders, and settlers from a new and

dominant culture will inevitably actto destabilize the culture into which they are

introduced. In a stable society, the members ofthe group are bound together by a shared

set of internalaed nonns. The existence of shared norrns allows interaøion to be well

organized and predictable. The colonizers bring a new set of norms and priorities, and

what was once clear becomes confused. For example, the colonized populations of Africa

saw their once strong set of shared norms being attacked by an invading culture:

Traditional mechanisms of tribal social control were broken
by the rapid process of urbanization and industrial change.
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The tight web of tribal values and norms was torn asunder.
Integrated tribes were transformed into disintegrated ethnic
groups (Pfohl, 1994:201).

Beginning as early as first European contact, but especially with the advent of the

reserye systen¡ the traditional Aboriginal way of life was attacked in preciseþ the same

way. The indigenous peoples found themselves in the middle of a European culture,

charactenzed by the pursuit of personal wealth and the'ma,rimization of individual

freedom. One of the most common results of colonization globally was the dissipation of

the power oftraditional beliefs, values, and norms. African colonies that experienced

rapid change and the ensuing social disorganization were charactenzed by "physical

deterioratiorL high rates of adult crime, alcoholisnq poverlry, unskilled labour, poor

educatior¡ disintegration oftraditional family structures, and, adecline of social control"

(Pfohl, 1994:201). Sadly, this description could apply to many of Canada's indigenous

communities. The social disorganization and ensuing normative breakdown resulted in

problems for the older members of the community and painted "a stark picture of the

inability of one generation to successfully socialize its young" (Pfohl, 1994:204).

Economically the Aboriginal peoples have been mug¡nalized to such an extent

that their pre-contact economies have ceased to exist and been replaced with dependency

upon the state. A description ofthe economic margSnalization ofAboriginal peoples

might not at first seem relevant to the study of customary law. However, the assault on

the indigenous economy was closely connected to the attempts at extinguishment of

indigenous religion, culture, tradition - and thus customary law. For this reasor¡ the

economic policies of the colonial po\ryers is worthy of brief consideration here.
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Prior to European contact, the Aboriginal peoples of what is now Manitoba

maintained their existence through hunting, fishing, trapping and harvesting of wild

plants. Trade was carried out amongst themselves as necessary. Thus, imposition of

government control over the harvesting of these nafural resources not only removed

control of the indigenous "economy", but of the very basis oftheir existence. The anival

ofEuropean capitalists seeking to exploit the vast resources led to the development of

what is referred to by dependency theorists as a "hinterland-metropolis" situation. The

metropolis exploits the periphery through either the direct extraction of profits or the

monopolistic control of trade.

An example ofthis development ofunderdevelopment may be found in the

harvesting of wild rice. Long a staple of the indigenous diet, wild rice was to become

(through European interference) "...a full-fledged agricultural industry" (Lithman,

1983:46). As a result, indigenous control over this resource was steadily eroded:

The reasons why the euro-Americans have assumed more and
more control over wild rice are related to the factthatthey have
acted on behalf of and with the backing ofvast institutions, ûom
the Hudson's Bay Company in earlier days to major food
companies today (Lithmaq 1983 :46).

konically, the very people who had shown the arriving colonizers how to survive in their

new envi¡onment were now being subjugated through hunger:

The new Indian commissioner quickly sought to use rations as a
means of getting control over the Cree. In the fall of 1g79 he
announced that rations were to be provided only to Indians who
had taken treaty (Fisher & Coates, 1988: 194).

Some might argue that the economic takeover by European interests \¡/as a necessary step

in expansion of what was previously a subsistence economy. A structural functionalist
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argument might stress the benefits to both parties under such an arrangement. The

metropolis is seen as contributing to the'development' ofthe more'primitive'hinterland by

bringing 'advanced' arts, science, and technolory to the backwards indþenous peoples.

On the other hand, a more realistic view is taken by the conflict theorists, who view such a

situation very differently. They would argue that the relationship forces the economy of

the periphery to become heavily specialized in producing those materials that are needed

by the metropolis, for example furs and wild rice. As a result, dependency upon the

metropolis for goods thaf are no longer produced locally leads to

political powerlessness, retarded or even reversed industrial
development, and the erosion of indigenous culture and its
replacement with a mass culture that either justifies or obscures
the whole arrangement (Ilagedorrq l9S3:347).

This description of the economic impact of colonization is analogous to thatregarding the

effects on customary law. Some might view the replacement of traditional law with

English common law as a ci.øliz:r;rginfluence on the seemingly lawless natives. It is more

accurately described, however, as the means by which the troublesome Natives might be

better assimilated into the white society:

the imposed system of social control...has distributed
benefits to the colonists and the burdens of 'pacification', of
being a subordinated people, upon the Indigenous nations
(Ilavemann, 1985 : 129).

With the process of economic mugnahzation well under way, the state and its

institutions were able to direct some attention to the cultural margsnaluation ofthe

indigenous peoples. Again, since customary law is obviously one facet of indigenous

culture in general, a brief consideration is warranted here. As with the economic changes

discussed above, a structural functionalist view of the erosion of indigenous culture might
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point to the nafural assimilation of a "primitive" culture into an "advanced" society.

However, the presence of direct and intentional efforts to destroy indigenous culture and

traditions supports a more conflict-oriented argument.

In the late 1800's, an official of Indian Affairs, Duncan Scott, wrote oTthe

problems associated with the "...slolv process of weaning the Indian from his primitive

state" (quoted in Bowles et al., 1972ll l). One of his main concerns was that the

Aboriginal ceremonies followed the seasons; specifically the summer solstice. Scott noted

that the banning of the Sun Dance was necessary to ensure that agriculture would not be

compromised:

It may seem arbitrary on our part to interfere with the native
culture. The position of the department, however, can readily be
understood, and it is pointed out that Indians will spend a fortnight
preparing for a sun-dance, another fortnight engaging in it, and
another fortnight to get over it. Obviously, this plays havoc with
surnmer planting (Scott, in Bowles et al, l97L:lll).

Similarly, the west coast potlatch and the associated giving of gifts \¡/as seen as another

impediment to the civilizationof the indigenous peoples, especially with respect to

ensuring their economic assimilation:

The giving away of gifts on a lavish scale was one of the most
prominent features ofthe pot-latch. Before the advent ofthe
white man this plan undoubtedly served a useful purpose and was
adequate to the needs ofthe people. Obviously, however, with
the introduction of the new money system of economics, the
engagement of Indians as wage earners in industry, the effeøs of
the pot-latch" if the practice were unchecked, would be disastrous
(rbid)

Simply banning indigenous cultural practices appeared satisfactory for the adult

population, but to ensure its extinction the government recognizedthatthe new

generations must be educated in the ways ofthe colonizers. Missionaries of the various
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churches, through the use of the residential school system, sought to achieve this end.

The teachers in these schools were non-Native, and represented the white, middle-class

values that the government wanted to instill in the Natives. This approach was not netry,

but had a long history in the pursuit of colonization:

It is a typical colonial pattern, one that has existed in all other
imperialist systems of the world, for churches to be given control
of education of native people...This is definitely a feudal
arrangement, as well as being colonial, and it seems that the
situation is never going to be rectified by the government working
through its own policies (Adams, in Bowles et a1.,1972: l0l).

The task of the residential schools was to eradicate the primitive language, tradition, and

values of the young Aboriginal students. It was thought that the best way to accomplish

this was to remove the children from the influence of their culture (the farther away the

better) so as to better imbue them with the new and superior culture of the colonizers:

Any policy which invites the Indian to become an individual and
brings him into the honest activities of civilization and especially
into the atmosphere of our agricultural, commercial, and industrial
examples, assures to him mental, moral and physical development
into independent manhood (The canadian Indian; from Bowres et
al,1972:142).

The scope of the effects of the residential school on indigenous culture is currently

becoming better understood in non-Native society. In lg7l, an Ojibway initiate to the

United Church observed that:

I came at last to see that the churches have been guilty of what
amounts to cultural genocide. By considering everything Indian as
heathen and pagar¡ and by demanding that native peoples
renounce all that their fathers and forefathers cherished, they were
in fact asking them to deny their past. But once you deny your
past you have no link with your history and, therefore, no identity
(Dumont, in Bowles etal,I97Z.97)-

It has been shown that indigenous cl¡lture in Canada has been systematically

attacked through both legislation and control of education. Clear and concerted attempts
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were made both by the government and the churches of the dominant culture to eradicate

the traditional ways of the Aboriginal peoples. The third and final assault on the

traditional ways of the indigenous peoples to be discussed here is the imposition of a

European system ofjustice.

In order to ensure that the economic and cultural margsnalization discussed above

is formally enforced, the rule of law has been an important factor in the situation ofFirst

Nations peoples today. As early as 1670, the colonial powers were beginning to impose a

new system of laws on the indigenous peoples. In that year, the Hudson's Bay Company

was given the "exclusive right to rule over an areathat encompasses most of what is now

the western part of Canada" (Smandych & Linden, 1993: 1). This company law was being

applied to the Natives even before their eventual inclusion under English common law.

Despite resistance to the irnposition of these foreign systems of law, by the mid-l800's:

the indigenous people of western Canada were clearly
beginning to have their culture and traditional social
institutions, including institutions of dispute settlement and
social control, replaced by those brought by the Hudson's
Bay Company (Smandych & Lindera 1993:29).

There is considerable evidence to indicate that this imposition ofHudson's Bay Co. private

law, and later English common law, has led to the current dismal situation of Aboriginal

peoples with respect to the criminal justice system.

It has been shown that throughout history, overrepresentation in the legal system

charactenzes the relationship between colonizer and colonized (Gritrths, Yerbury and

weafer, 1987; verdun-Jones & Muirhead, 1980). It has also been shown that this

relationship usually involves political, econpmic, and social dislocation. This exploitation

is made possible through the use of the legal system in maintaining the position of
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dominant political and economic groups. James describes this situation when he states

that "the criminal justice system exists to preserve the basic values of our culture" (James,

197 9:467, emphasis added).

It may be argued that the problems faced by Natives can be traced to the

considerable upheaval caused by the earþ contacts between white and Native culture. The

suggestion is that unequal commitment to the norrns ofthe dominant capitalist culture

create conflicts which are manifested in what is defined by the powerful.as crime. Donald

Cressey states that interpenetration of conflicting norrns can occur "\¡¡hen colonization

brings imposition of one group's criminal law upon another" or when "one cultural group

migrates to another area" (Cressey,1972:324). Bothof these factors are involved in the

conflicts existing between Natives and non.Natives in Canada today. The laws of the

dominant, white society have been imposed upon a people that did not possess a

subjective understanding of the values upon which they were based.

Verdun-Jones and Muirhead (1980) point out that most studies ofNatives and the

law are oftwo basic types, cultural and structural. The cultural explanations higfrfight the

conflicting values held by the Native and non-Native population. Native culture lacks

many ofthe traits valued by the dominant culturg and includes traits that are not

understood by non-Natives. The structural explanations focus upon the nature of the

relationship befween an unskilled minority group and an industrialized economic society.

This relationship is viewed as the cause of conflicts between the two groups. Supporters

of the structuralist perspective assert that the laws in effect in Canada are simply

instruments of formal social control. They serve to support and maintain the existing
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socio-economic system by controlling those groups, in this case Natives, that would

challenge the interests of the state. The historic roots of this structurally deprived position

are described by Griffiths, Yerbury and Weafer (1957:277) as'neocolonialism':

...North American researchers have focused on a form of inte*al
domestic colonialism that differentiates natives, their land and
resources, and their sociopolitical position from all other national
citizens. Neocolonialism is a special form of political-economic
subjugation within a capitalist democracy.

There appears to be sufficient evidence to support the claim that Aboriginal

communities were, and are, charactenzed by a high degree of social disorganization. This

disorganization has been brought about largely by the competing and conflicting values to

which younger generations were exposed through the process of economic, cultural, and

legal marginalization. It could be argued (based upon the findings of the current research)

that the end result of this disorganization was the creation of an instant generation gap.

This gap was not ofthe normal sort where there is a gradual shifting of values and

priorities over a generation; rather it was the violent and swift imposition of a completely

new set of rules. Furthermore, with a regular generation gap, the shifting of priorities is

more of a superficial adjustment to what are relatively stable and widely accepted cultural

values. In the case of the colonized, it is not simply the outward manifestations ofvalues

that are being replaced, but the very core beließ themselves: "the moral gulfwhich

separates [parents] from their children is dug deep by the rush of rapid social change"

(Pfohl, I994:I72). The result of this cultural invasion is not simply parental head shaking

and tongue clucking, but arealization by tþe older generation that in this new milieu they

are simply unable to exert social control over their members.
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From the results of the present researcl¡ it appears likely that the differences found

between generations with respect to their responses to deviance are the result of social

disorgamzation brought about by the assimilationist efforts of the state. Gven the rapid

influx ofEuropeans into what is now Canada, it is not surprising that the Abõriginal

peoples experienced extreme social disorganization similar to that experienced by

colonized populations in other parts of the world. Neither is it surprising that the locus of

social control in the socially disorganized communities shifts toward that of the dominant

culture. However, the question of why this decrease in knowledge of customary law has

only appeared in the current generation must be considered. While it is true that the

assault on tradition and custom has been under way for over a century, Aboriginal

communities still remained relatively isolated until the 1970's. Improvements in

communications and mass media distribution over the last two decades have brought

non-Native culture and values to First Nations communities in a volume and intensity not

seen previously. It seems very likely that this situation has led to the acceleration of loss

of traditional knowledge and beließ in recent decades.

The results of rapid social change and colonization described above mirror the

findings of this research with respect to knowledge of customary methods of social

control. Knowledge of Aboriginal customary law does continue to exist among the older

generation interviewed in this study. Knowledge of and belief in customary law decrease

when the middle age generation is considered. Knowledge and belief decrease to nearly

zero when the youngest generation is considered. As noted at the outset of this section,

however, this does not imply that customary methods of social control are destined for
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extinction. Rather, given the evidence of direct attempts to eradicate all traces of such

knowledge and belief, it must be concluded that the existence of any amount of

knowledge of customary law proves the importance ofthese values to Aboriginal peoples.

That customary methods have survived in the face ofthe economig religious, political,

and legislative onslaught that sought to erase them is testament to both their importance

and their durability.

To conclude this sectioq it may be stated that with respect to the demographic

factors contained in research question 1(a), knowledge of Aboriginal customary law is

strongly correlated with age. No evidence of correlation between knowledge of

customary law and either sex or geographic location were found in this research. Having

established Íhe existence of knowledge of Aboriginal customary law, the final research

questior¡ "what isthe content of Abonginal customary law?" remains to be addressed.
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CHAPTER SD(

Aborisinal Customarv Law

Having now explicated the differences in deviance-response among the three

generations, anattempt will now be made to describe and classify that which is being

referred to as customary law. The previous section has shown that there is evidence of

existing knowledge of customary methods of dealing with deviance. In this sectioq an

attempt will be made to describe this information in greater detail, and to categorize the

essential elements in a more systematic manner. It has also been shown that this

knowledge resides mostly in the older age group of respondents. Thus, it is this group

that will be relied upon for the majority of this section.

It was noted in the Methodology section that it was expected that traditional

approaches to deviance would be very situation-specific. The field research has provided

ample evidence to confirm this expectation. The factthat few of the older respondents

gave a clear, specific response to any of the hypothetical instances of deviance gives

implicit testimony to the accuracy of this assumption. Several of the Elders pointed out

that it \¡/as very difficult for them to answer the researcher's questions, and that they would

have to discuss the situation with other Elders. This would seem to indicate that there are

no abstract rules for dealing with any grven situation; even fairly specific situations. For

example, in his response to the stabbing scenario, one Elder replied that the response to

this situation would mostly consist of determining motive:
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"You have to talk to the guy that did it. Now the RCMP come
and they just th¡ow him in jail."

lThatwould you tølk to the guy about?

"You have to know why he did it. There is something that makes
things like this happen..."

Not only was there an implicit indication ofthe lack of abstract rules for

deviance-response, there was one example of a respondent stating explicitly that there

could be no simple answer to the questions being posed.

lV'hat if something serious happenedinyour community - say one
person kills someone else. What should be done?

I don't know about that...the Elders would have to meet and talk
about it. They could decide what to do. It never happened to me
so I don't know.

Didyou ever heør of something like thot happening?

I know it happened sometimes...I don't know what to do about it.
f never heard what the Elders did for something fike that. If there
was a reason...I know there was a guy when I was a kid, everyone
said he did something and he got sent away. They told us "you
don't get sent away if you're good". I don't know if the cops took
him or what. He was gone and we never saw him again. It's not
easy...you don't know what to do sometimes about these guys.
You have to think about it, and talk to the others about it...you
donlt just know what to do.

lThat Hnd of thingswouldyou tølkabout - tofigure outwhøt to
do?

I don't know how to ansu¡er that. If you're therg you know what
happened...you talk about that fiong pause]. A few years ago I
got an electric stove. Before that I always went outside every day
and built a fire to make my tea. Every day...I built a fire to make
my tea. Then I got the stove and I just turn a little knob. I
couldn't get used to that, just turning the knob and I have tea. So
now I go outside and build a fire again. You want me to turn the
knob for you. That's what the cops do..."you did this - pay a fine".
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Those guys, they never built a füe or worked in the bush...Did
your Dad show you how to build a fire?

Yes...

Then you know what I'm telling you. [gets up and leaves]

It appears from this passage that the Elder is stating that there can never be a quick or

easy answer to the questions being posed. He also appears to be contrasting the "white"

justice system and its universal approach with a traditional method and its completely ad

hoc approach. It appears that the Elder is saying that no instance of deviance can ever be

so simple as to suggest an immediate course of action in response to it. The fact that he

cannot even provide a broad idea of what the deviance-response might be suggests that

the process is even more situation-specific than was suspected at the outset of this

research.

The nature ofthe responses to deviance suggest that "customary law" cannot be

viewed simply as a set of rules to be applied to an incident of deviance. Rather, it appears

to be a set of conduct norms that are applicable to all aspects of life. This idea is

illustrated by the very inexactness with which the respondents answered the interview

questions. Reading the interview transcripts might initially give the impression that the

older respondents were not answering the questions, but merely discussing abstract issues.

For example, when the scenario of the boy breaking into the store was presented to a

female Elder and she was asked what an appropriate course of action might be, she

answered:

That kind of thing was happening a lot in our community...all
these kids running around, they don't know what to do. So my
friend Cecelia and I go to the school almost every day and we talk
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to the teachers all the time. The teachers know what kids are
getting into trouble and what kids are starting to get into bad
things. We walk around and we talk to the kids all the time to see

how they are doing. You have to talk to the kids and show them
that you are watching if you want them to be good.

Whqtwouldyou dowith the boywho broke into the store?

When the kids see that the Elders are interested in them then they
always try their best. I go out and watch them when they go
skating. They say "watch this kookoo [grandma]" and then they
try to do something hard. Even ifthey fa[ down, you keep
watching and tell them that they are doing good, and they will try
again until they do it right. And you can see on their face that they
are so happy. They don't know why an old bird like me would go
there to watch they come up and say "kookoo, why are you here -
it's cold and you should go inside" but you can see on their faces
that they want me to watch.

It seems that in this example the question posed was not addressed at all. But rather than

dismissing these kinds of answers as uffesponsive or irrelevant, they must be given the

credit that they deserve. These are the answers that the respondents chose to give, and as

such they are legitimate; they must be examined for what information they contain, not

ignored for what they do not contain.

There is a considerable amount of literature describing an Aboriginal world view

that would predict the types of responses that are discussed above. That is, that

Aboriginal peoples do not separate crime and law from any other aspect of social life. In

the report Justice for the Cree: Customary Beließ and Practices (1992), McDonnell notes

that Cree social life was based upon a relatively stable set of obligations and expectations.

Encouragement in support of conformity in the customary setting was continuously

reaffirmed through behaviour. This socialization process did not "...take the form of a
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rule-based listing of 'shoulds'and'should nots', rather it took the form of a whole range of

mutually supportive practices that were comprehensively and subtly embedded in Cree

social hfe" (1992:48). This description is consistent with the findings of the current

research. For example, one of the respondents spoke of "rules" in the following way:

But howwould someone lcnow ifwhat they didwas against the
rules?

When the Elders talk to them they will know these rules. They
don't say'this is the rules'like when the police come now. The
kids have to figure it out for themselves. They will know what
they should do. If they listen to the teaching, they don't do
anything bad.

What about the ruleswe høve now? The \ilhite'Iaws thot the
police talk about, are they any dffirentfrom the rules you
followed?

I don't know many of the laws...I haven't been nailed yet,
but...[shrugs]

Are you saying that you breok the IawT

I live right. I don't hurt no one and I have respect. That's the way
I was taught to live and I do that. But the laws...I don't know.

In this example, it seems that the respondent does not equate the existing formal law with

the rules by which he lives his life, even ifthey are not very different.

In spite of the foregoing, however, there were several broad principles that

emerged during the field research that might be referred to as the core elements of a

traditional "law". First, and most obvious, of these principles was the idea that things

must be returned to the way they were prio-r to the offence. Nearþ all ofthe older

respondents indicated that the first course of action must be for the offender to make
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restitution to the victim. If property was stolen or damaged, it should be paid for. If that

is not possible, the offender would be compelled to perforrn some service for the victim

until such time as the debt was worked off If the offence was serious, for example a

murder, the offender clearþ cannot restore the situation by bringing the victim back to life.

He can, however, fill many of the roles held by the victim - and in that way approach a

restoration of the pre-offence circumstances as closely as possible. For example, in the

hypothetical case where a man was murdered, one of the Elders stated that the offender

must now stand in the victim's stead. He stated thæ in the old days, the killer would

become responsible for taking care of the dead man's wife and family. He took their

provider away, so he must do whatever he can to replace.him. If the killer ran or was

arrested and jailed, the responsibility for taking care of the family would fall upon the

community until such time as the widow remarried. From this statement, it might be

concluded that simply repairing the damage is the priority, rather than making the offender

repair the damage. Clearþ, the preferred method is to have the offender attempt to

restore the status quo, but that is not the primary aim.

The second principle to emerge from the field research is the need for intensive

socialization and normative guidance. This principle is more important for its role in

preventing deviance than it is in the deviance response. Many of the Elders spoke of the

need for "talking" from the Elders, and how the lack of talking led to deviance. It was

stressed that socialization of children was an ongoing process, with the Elders using any

opportunity to speak to the children about standards of behaviour. In additior¡ the

process of reinforcing community noffns and values can be seen in several ofthe
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prescribed responses to deviance by youths. Many of the Elders suggested that the

offender be made to perform some sort of community service work such that the offender

would be exposed to several influences. First, the youth would be in a situation that

guaranteed access by an Elder. If the youth were working for the Elder, the Elder would

have the offender's attention whenever he wanted to pass along some teaching. Second,

the work was always to be performed in a public setting, to ensure that the offender was

subject to public approbation - thus reafrrming the societal norrns and the condemnation

of the deviant behaviour by the community. Finally, the ritual component ofthe responses

that were prescribed - usually the sweat lodge and the teaching lodge - have both manifest

and latent functions. Both of these rituals are ostensibly used for cleansing and teaching,

however they also serve to reaffirm the norms and values of the community.

A third broad principle to emerge from the field research is the importance of an

admission of guilt by the offender. The use of the word "guilt" in this case is inappropriate

since the idea of assigning guilt is not of prime importance. Acceptance of responsibility is

perhaps a more accurate term for this imperative. Many of the respondents stated that

telling the truth about the incident is vital to the healing process that is to follow. It was

pointed out th.at the offender would continue to suffer as a result of his actions if he failed

to accept responsibility for them. For example, one Elder responded to the killing

scenario in this way:

About twenty years ago my son was shot like that. The guy who
shot him was his friend; the whole family were like my brothers. I
could go there anytime and go in the house, eat with them...it was
like it was my house. The guy was drunk and he shot my son. He
didn't want to do that - he was drunk.
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lVøs it an accident?

It was...fiong pause] they were friends but he was drinking and he
got mad. If he wasn't drinking he wouldn't do that. Some of these
guys they're drinking all the time and they do things they don't
want to do.

So what happened wam't his fault?

It was his fault. He shot my son...the RCMP came and got him
and they took him. When he sobered up, he knew what he did.
He's gonna suffer the rest of his life. He knows what he did and
he said it. You gotta say it or you can't live with it.

Iwant to mslæ sure I understandwhat you mean...what if the guy
didqt't ødmitwhot he did?

You gotta come clean. If you hold anything back you'll suffer for
the rest ofyour life. But he said everything that he did and I
forgave him. I forgave the whole family...if I don't forgive them I
just hurt myselfl Am I not gonna go to their house anymore? I
have to go there...they are like my brothers, all ofthem.

A fourth major theme that emerged from the data is the need for group

decision-making in any response to an instance of deviance. As noted at the beginning of

this chapter, this need for group consultation was so powerfulthatithindered the

reporting of specific strategies for dealing with deviance. When the ad hocmethod of

dealing with deviance is considered, the discussion imperative is hardly surprising. When

there are no abstract rules to be applied to any given offence, it would be very difficult for

one individual to devise a response strategy. Most of the older respondents mentioned

this need for gro.tp decision-making in their responses to the devíance scenarios:

"I don't know what I would do myself. The people and the Elders
in the reserye should decide..."'
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"...the Elders would have to meet and talk about it. They could
decide what to do."

"If you talk about it right away...Elders, both guys'families...I
don't think he would do it again."

"ft's really hard...I usually talk with the others and we decide
together."

The fifth major theme that emerged during data analysis is the need for apology

and forgiveness. Most of the respondents indicated that the deviance-response process

would not be complete until the offender apologized to the victim and to the members of

the community. Contrary to what is considered normal in the formal justice system, an

apology is not simply a desirable addition to the resolution of an incident of deviance - it is

a requirement for resolution.

"...they have shown a lack of respect for the man. They must help
themselves by apologizing and doing whatever is necessary to gain
the victim's forgiveness. "

"...if he \ryas remorseful and wanted to make things right, the
police could be left out of it."

The respondents further indicated that a sincere apology from the offender should be

followed by forgiveness from the victim. It appears that the respondents believe that if

ill-feelings are harboured by the viøirn, then the incident has not been resolved. This point

underlines.the theme of restoration that appears throughout this research. Without

forgiveness, the deviance continues to be an outstanding issue, since something in the

community has been changed:
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You gotta come clean. If you hold anything back you'll suffer for
the rest of your life. But he said everything thathe did and I
forgave him. I forgave the whole family...if I don't forgive them I
just hurt myself.

The law doesn't forgive anyone...they take something from you
and that's it...they say'you did this and we take something from
you' and that's it. They don't do anything

fIe's a criminal - the law made him a criminal. They look in that
book there and they see his name and they say that guy is a
criminal'. They don't forgive him. I forgave him...you have to
forgive him or it hurts you.

During the latter stages of the field interviews, the main themes identified were

beginning to become apparent and an attempt was made to classifi them with several

Elders and the key informant. Through discussion, the following qualities were agreed

upon as comprising the core of what had been discussed: knowledge, honesty, respect,

forgiveness, and sharing. While these terms were decided upon solely in the context of the

discussion of deviance, they bear a striking resemblance to the seven traditional values of

the Ojibway: wisdonr, love, respect, bravery honesty, humility, and truth (AJI Report,

l99l:21). These values, in turq are also very similar to those represented by another

group of central Native values, the Four Directions.

The Four Di¡ections are representative of a belief in the interconnectedness of all

things natural and supernatural, sacred and profane. There is a belief in the circularity of

all things; the four points of the compass, the four seasons, and the four stages of life; all

of which are affected by the values that are-embedded in the Four Directions philosophy.

For example, the North represents wisdom and strength. A comparison might be drawn
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between this value direction and the importance of wisdom and transmission of knowledge

that was mentioned by the Elders so often in the field interviews.

The concept of circularity and the prominence ofthe number four was found in

other aspects ofNative life during the field research. One specific instance wlere this

framework was most in evidence was during the ceremonies that the author was allowed

to attend in the sacred teaching lodge. The teaching lodge was held for a full day as the

culmination of four days of ceremonies that included Sun Dances and Sweat Lodges. The

theme of fours is repeated in nearþ every aspect ofthe ceremony. There are four

openings in the lodge; doors are located atthe east and west ends with smaller openings

on the north and south sides (see Fþre t). There is a large fire burning in the centre of

the lodge, with four smudge fires - one at each point ofthe compass. During the

ceremony, pipes are circulated in fours; there are four speakers and four drumming songs;

four bowls of water are passed prior to the meal; the participants dance around the fire

four times and the outside of the lodge four times at the conclusion of the ceremony.

Perhaps the most interesting mention ofthe'four'theme was made by an Elder following

the ceremony. He stated to the researcher that the teaching lodge was constructed from

fortry-four poles, to represent "the 44natural laws that our people lived by".

Unfortunately, he could provide no further information regarding what those laws might

be. The centrality of the number four - and of the Four Directions - in the religious,

political, and social life of the Ojibway people implies a continuþ between these spheres.

That is, it implies that there cannot be one approach to religioq another to crime and lary,

and so on.
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While it seems thatit is difficult, therefore, to describe or classify the customary

system of law, there is sociological theory that is relevant to the findings of this research.

The work of Max Weber in the sociology of law contains a t)¡polory ofthe basic forms of

law and legal thought. The typology is based upon two distinctions with respect to legal

thinking. The first contrasts "rational" legal thought with "irrational" legal thought. The

second distinction involves the contrast between "formal" legal thought and "substantive',

legal thought.

Rationality, as defined by Weber, is "the reduction of the reasons relevant in the

decision of concrete individual cases to one or more'principles', i.e., legal propositions"

(in Milovanovic, 1988: 44). Thatis, the criteria for making decisions are the same in all

cases. The concrete manifestation of rational legal thought therefore is predictability.

Irrational law, on the other hand, could result in similar cases having different outcomes,

with no way to predict what the outcome might be.

Formality, according to weber, depends upon the source from which legal

decisions are derived: "la\ry is'formal'to the extent that...onty unambiguous general

characteristics ofthe facts ofthe case are taken into account" (Ibid ). That is, the legal

system itself contains the principles and procedures that areto be applied to any given

case. In contrast, a "substantive" system might rely on principles other than those found in

a formal legal system. For example, in a substantive systen¡ an adjudicator might be

guided by moral or political standards in reaching a judgement - standards that are external

to a defined legal system. These two dimensions, each with its two possibilities, yielded

Weber's four ideal types of law and legal thought
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Formally irrational legal thought, as the name suggests, relies upon detailed rules

that are internal to the legal system. However, the outcome of a case cannot be predicted

or controlled by the intellect. Weber said that this type of law is exemplified by the

procedure of using oracular pronouncements to decide cases. It is formal in the sense that

"oracular techniques for resolving disputes typically require meticulous observance...of ,

very detailed rules regarding the formulation ofthe question to be decided by the oracle"

(Kronmarq 1983:76). At the same time, it is irrational since the rulings of an oracle

cannot, by their very nature, be predicted.

Substantively inationøl legal thought is a purely ad hoc approacl¡ where cases are

decided on an individual basis. A mixture of legal, political, moral, or even emotional

considerations might be employed in reaching a decisiorq with no one ofthese always

being any more or less important than another. Thus, it is irrational in that no general rule

is applied; each case is decided on its own merits with consideration being given to the

unique factors that separate it from other cases. It is substantive in that this approach

does not distinguish between legal and extra-legal grounds for a decision. Weber said that

this type is exempliñed by what he refers to as "khadi justice". Presumably the reference is

to the Muslim qadi (udge) applyng shoria (law) that is derivedfrom theKoran and the

Sunna. Since the Koran deals with all aspects of social life (law, religiorl culture, and

politics), the qadi would render a decision not based solely upon legal factors, but upon

extraJegal considerations as well.

Substøntively ratiornl law is somewhat more complex than the previous two. This

approach to law does not recognize a distinction between law and ethics. Rather, this
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approach attempts to realtze ethical, political, or religious ideals. As Weber stated,

practitioners of this type of law aim for a "material, rather than formal, rationalization of

the law" (Kronmaq 1983:78). At the same time, however, fixed rules and principles

would be adhered to. Weber calls his example of this type of legal approachã "patriarchal

system ofjustice". He gives the specific example of "legal teaching in seminaries for the

priesthood" (Ibid:77). This legal form is rational in that there are fixed rules, for example

those found in the Bible, but it is substantive in that the application of these rules may be

moderated by extraJegal factors. In Weber's words, although such a system "can well be

rational in the sense of adherence to fixed principles, it is not so in the sense of a logical

rationality of its modes of thought but rather in the sense of the pursuit of substantive

principles of social justice of political, welfare-utilitarian, or ethical content" @heinstein,

1954:264). While Weber's phrasing is somewhat obscure, and his use of the terms

'rationality' and'formality'is somewhat sloppy at times, the basic thought is relatively

clear: this type of law is "rational, though not juristically formal" (Ibid: 205).

Fnally,formally rotional law is based upon clearly stated rules and procedures,

and these rules are applied identically to similar cases. The abstract rules are the only

criteria applied in arriving at alegaldecision; they are internal to the tegal system and no

external factors are considered. Weber said that this type of law is exemplified by the

modern codes that were derived from Roman law. They are based upon "the logical

interpretation of meaning" (Ibid: 64), and are highly systematic.

Clearþ, Weber's second form of legal thought - substantive-irrational - bears a

great resemblance to the customary law described in this chapter. The ideal tlpe appears
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to accurately mirror the process by which cases are decided in the customary setting that

was described by the respondents in the field interviews. There is, however, in Weber's

work, an implicit suggestion that this approach to law is a'primitive'form. One can see

the course of European history reflected in the four ideal types, from oracular to

formal-rational. It is probably safe to assume that the substantive irrational approach is

viewed as an underdeveloped approach to law; one step up from the primitive consultation

of oracles. Similarþ, it is apparent in Weber's work that he viewed formal-rational law as

the most advanced of his ideal types; its superiority is found in the fact that it is logical and

predictable. The high degree of formal rationality found in the legal codes developed from

Roman law, Weber claims, are the result of the factthat they are based upon "the logical

interpretation of meaning" and they are highly systematic (Kronmar¡ 1983:78). Weber

further states that they adhere to his five postulates:

First, that every concrete legal decision be the'application'of an

abstract legal proposition to a concrete 'fact situation'; second, that
it must be possible in every concrete case to derive the decision
from abstract legal propositions by means of legal logic; third, that
the law must actuaþ or virtually constitute a'gapless' system of
legal propositions;. ..fourtt¡ that whatever cannot be'construed'
rationally in legal terms is also legally irrelevant; and fiftt¡ that
every social action of human beings must always be visualized as

either an'application'or'execution'of legal propositions, or as an

'infringement' thereof,, since the'gaplessness' of the legal system
must result in a gapless 'legal ordering' of all social conduct'
(Rheinsteþ 1954:64).

It is clear that Weber places a great deal of importance on the ability of a legal system to

deliver a logical, predictable outcome in its proceedings. With respect to responses to

deviance - or what is usuaþ referred to as-'criminal law'- however, Weber's perception of
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which ofthe ideal types is best able to deliver a prediøable outcome might be somewhat

inaccurate.

It is certainly true that the specific disposition of any given case may be much more

easily predicted in the more "advanced" systems, especiaþ the formal-rationãl system.

The response to deviance in similar cases should always be the same since general rules

are applied logically. Under a customary (or substantive irrational) system of law, the

specific course of action to be taken in response to deviance might very well be diffcult to

predict. However, what can be predicted under customary law - that the response to

deviance will seek to reverse the effects of the deviance - is far more important. For

example, under a formal-rational system of law the offense of theft might be punishable by

a $1000 fine. The rule is present and an act has been committed, so the offender receives

the fine regardless of any other considerations or ci¡cumstances. It is obvious that if the

offender is rich, this response will have far less meaning and effect than it would if the

offender v/ere poor. Furthermore, the situation ofthe victim of the deviant act is not

taken into consideration. Again, the meaning and effeø ofthe act with respect to the

viøim is much different between rich and poor; the forrral-rational response will not

recognize this reality. The customary law approacl¡ on the other hand, *ill re"ognøe

both ofthese distinctions and the response will be decided accordingly. Thus, while the

specific response to deviance is not predictable, it may be well argued that it is arrived at

more logically than it would have been under a formal-rational system. As Hoebel notes:

the judicial song contest is above all things a contest in
which pleasurable delight is richly served, so richly that the
dispute-settlement functionis nearly forgotten. And in the
forgetting the original end is the better served (1941: 682).
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Assuming that the function of law is to address the problems caused by an act of deviance,

that function will be better served by customary law than by formal-rational law.

It must be recognized that the accuracy of this last statement is contingent upon

the customary responses to deviance being applied in a customary setting. While some of

the customary responses to deviance might very well be suited to use in First Nations

communities, it cannot be denied that Aboriginal society has changed significantly since

the time when customary methods were the only law. The values, institutions, and culture

ofthe capitalist society are becoming increasingly relevant in First Nations communities; it

is clear that approaches to law must take these factors into account. In the following

chapter, consideration will be given to this and other issues relating to how the findings of

this research might apply to the future of Manitoba First Nations.
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CHAPTER SE\¡EN

Summarv and Suggestions for Future Research

The research findings presented in the preceding chapters represent a first step in

the exploration of Aboriginal customary law in Manitoba. As noted earlier, this is

exploratory research and thus has not provided definitive or exhaustive ans\¡/ers to the

many complex issues surrounding customary law. This is not meant to imply that the

findings of this research are not valuable. The subject of customary law has for too long

been defined by assumptions and hopeful speculation. That is, numerous suggestions and

strategies that have been put forth call for the use of customary methods of social control

and dispute resolution. None, however, give any evidence of the existence of usable

customary law, nor any description of the law itself. This research høs found evidence of

the existence of customary law in the First Nations communities studied.

The research findings have also allowed an initial description ofthe content and

operation of customary law. The description of customary law in the previous chapter is

obviously not an exhaustive listing of specific laws or anything approaching a codified set

of "laws". Rather, it is a description of responses to va¡ious examples of deviance that

together provide a better understanding of the values and goals that underlie that which

might be referred to as "customary law". This is an important first step in the exploration

ofthis subject, since an understanding ofthe philosophy behind traditional methods is

necessary to gain a complete understanding of the laws themselves in the future.
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The findings of this research indicate that investigation of Aboriginal customary

law should be carried further. It was found that knowledge of customary law resides

mostly in the older generatior¡ with knowledge decreasing toward the younger

generations. As demonstrated earlier in this paper however, this situation shõuld not be

interpreted as a natural process of modernization. Given the efforts by the state to

erudicateAboriginal culture and tradition, even its limited existence is testament to its

durability and importance. The question that now must be considered is how the

investigation of customary law might be continued in the future. Some suggestions for

future research will be presented below.

Increase depth and scope of interviewing. The simplest way to advance this

kind of research is to conduct more in-depth and multiple interviews with respondents. It

was noted in earlier chapters that several of the older respondents indicated that it was

difficult for them to answer the interview questions right away. They indicated that they

needed to think about the hypothetical deviance situations before gving an answer, or that

they wanted to discuss the situation with other Elders first. This desire for discussion was

prominentþ featured in the findings section" and has been recognized as a cultural

imperative by other researchers:

When Native people use the phrase "consensus decision-making" I
believe they are refening less to the fact that everyone agreed in
the end than to the fact that the process ofarriving at the decision
was communal. It is akin to a process of "joint thinking" as

opposed to one where competing conclusions are argued until one
prevails (Ross, 1992:23).
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Thus, the future investigation of customary law should involve multiple steps whereby

respondents have the opportunity to ponder and discuss the issues before giving opinions

to the researcher.

Investigate the "forty-four natural lalvs". The statement by the Elder referring

to a finite number of 'laws' by which his people lived is an obvious area for future research;

If such a set of laws could be located and catalogued, it would be a significant step toward

something resembling codification of customary law. This would by no means, however,

be a simple endeavour. The Elder who referred to these laws could not tell the researcher

what they were, nor could he think of anyone living who could. If specific knowledge of

these laws still exists, it might not for much longer. During the course of the current

research, two of the Elders with whom the researcher was to speak passed away. Time is

of the essence if investigation of these laws is to be successful.

Conduct mock "trials" in X'irst Nations communities. Panels ofElders could

be assembled to deal with hypothetical instances of deviance. The actual performance of

deviance response might provide information and insights into customary law that were

not captured by interviews. It seems likely that, given the implicit nature of customary law

and traditional deviance-response, many aspects of customary law would only be visible

through an analysis of the actual process. For the Elders, participating in the application

of customary law might prompt recollection or recognition of principles and practices that

were not consciously thought of previously.

This last suggestion might also prove useful in addressing another issue uncovered

by this research; the loss of customary tno*tøge in the younger generations. Attempts
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are cuffently being made to educate First Nations children in the ways of their ancestors.

If it is true that it is best to learn by doing, observing and participating in these "moots"

could be a valuable aid in the revttallz;ation of customary law. Lest the reader develop a

negative opinion regarding the survival of customary methods, it should be nõted that First

Nations youth are already interested and involved in learning. At the teaching lodge

attended by the researcher, at least half ofthe approximately forty people in attendance

were young or middle aged. The füekeepers who tend to the smudges and the needs of

the presiding Elders appeared to be in their late 'teens or early rwenties. There were at

least six children under the age of ten who were not only participating, but also valiantly

attempting to protect the ignorant researcher from any serious faux pas. After decades of

attackfrom outside culture, customary methods appear to be gaining in strength and

recognition among members of all generations.

There is a third reason for promoting the actual application of customary law to

simulated acts of deviance - it might lead to the real thing. Thus, while collecting data and

educating the young, the foundation might also be laid for a traditional Aboriginal justice

progftìm. The initial simulations could be improved by the participation of actual

offenders, even if the decisions were non-binding. Successful trial runs could lead in the

future to actual functioning community justice circles working alongside the mainstream

justice system. Diversion and alternative sentencing are rapidly becoming popular ideas in

the Canadian justice system; they could be advanced and a culture recognized at the same

time. While many observers dismiss the idea of a viable parallel justice system for

Aboriginal peoples, this kind of cooperatiol has a history in Manitoba:
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Manitoba's Aboriginal people have known three different justice
regimes. The first, a product of custom, negotiation and

experience, developed before the arrival of Europeans during the
centuries in which only Aboriginal people inhabited this part of the
Americas. The second, which commenced with the arrival of
Europeans in the 17th century did not end Aboriginal law, but
merely added EnglistL Scottish and French complements in parallel
with it. The thi¡d began with Manitoba's entry into Confederation
in 1870. Although it has remained essentially unchanged to the
present, this third regime has had a devastating impact on
Manitoba's Aboriginal people during the last four decades
(Aboriginal Justice Inquiry, 1991 :50).

A planned, multi-staged attempt to recapture the cooperation of the complementary

approach to justice might do a great deal to repair the damage done to Aboriginal peoples

by this past century of Canadian 'Justice".

There can be little doubt that problems will be encountered in any attempt to formaþ

apply Aboriginal customary law in the future. First Nations communities today bear little

resemblance to those existing when customary law was widely recogrnzed and practised.

Advances in transportation and communications technology have brought non-Native

values and culture to these communities with great force. Their culture and social

organrzation has undergone significant change. This does not, however, mean that

customary methods have become irrelevant. Rather, as implied in the citation above, a

system composed of elements of both Native and non-Native approaches to deviance

could be beneficial for all parties. As one researcher stated:

I really think what you've got more of is a kind of innovation and
adaptation. If people attempted to reconstruct tribal justice, it
could be a form ofjustice that would incorporate quite a few
traditional values and concerns and themes of native culture, but
the actual form would have to mesh with what life is like now
(Brown quoted in Comeau & Santin, 1990:133).
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In fact, the non-Native population is beginning to recogntze the value of Aboriginal-style

customary law in dealing with modern justice problems. Community based policing,

community service orders, victim compensatioq mediation - all the'new' approaches to

justice that are now being promoted - have at their core the values and proce-dures found

in this study of Aboriginal customary law. Having said that these methods can be

beneficial in non-Native communities, why would we not promote their use by the very

people who have used them for centuries in their own coÍrmunities? If there are aspects

of customary law which are no longer relevant to the present-day First Nations

community,thatfaú will become apparent in the development process. The Elders who

participated in this research remember and recognizethe old ways, but they are neither

deluded nor naive. They would be the first to recognize inconsistent or'anachronistic

elements of customary law and not attempt to apply them.

This research has found evidence of existing knowledge of customary law among

the Aboriginal people of the West Region Tribal Council communities. This research

represents the first step in describing and defining the content of that law. It is now time

for this research to be continued, not only for the pursuit of knowledge, but to promote

the practical application ofthis knowledge. There is, in the continuation of research into

Aboriginal customary law, an opporhrnity to improve what is widely recognized as a

dismal relationship with the Canadian justice system. This opporhrnity should not be

missed.
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