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ABSTRACT

RECENT TRENDS IN ANTI-MONOPOLY IN
GREAT BRITAIN AND CANADA

by M. E. Mahon

The thesis seeks to examine, evaluate and interpret
changes in anti-monopoly legislation, and in administrative
practice in Great Britain and Canada, and to assess their
significance in the general scheme of anti=combines
activity in both countries. It attempts to assess the
extent to which the most recent developments modify the
existing corpus of anti-trust theory and practice in
each country. The areas of significant recent developnments
are those of resale price maintenance and mergers and
monopolies, and the major part of the thesis is devoted
to examination of these areas.

Anti-trust achievement in Canada and Great Britain
has, until recent years, been limited to the control of
restrictive agreements or true combines. These have
been proceeded against more vigorously than other fornms
of monopoly, possibly because they appear to combine all
the defects of other forms, with none of the advantages,

and it is in this area that each country shows its best



and most significant achievement. The approach in Canada
is very different from that adopted in Great Britain. In
Canada, control is by a legal prohibition, dating from
1889, formerly contained within both the Criminal Code
and the Combines Investigation Act, now amalgamated in
the Combines Investigation Act, Section 32; these declare
combines in general illegal if they "unduly" limit
competitions in practice they operaté against any
agreements which substantially 1limit competition. There
is no need to show public detriment. The British control
is by means of a Restrictive Practices Court, set up in
1956 after investigations into a number of major industries
under the Monopolies and Restrictive Practices (Inquiry
and Control) Act in 1948 had revealed the wide-spread
nature of restrictive practices. Industries operating
restrictive agreements must register them with the court,
and then seek to obtain permission for their continuance
by showing evidence of resulting public benefit under
specified headings. The tribunal here is an independent
administrative one, and the approach is empirical and
case=-by-case. Generally speaking, in their different
ways, the Canadian and British authorities have secured
satisfactory control of restrictive agreements.

Two large areas remained free of control until

recently. The first of these was resale price maintenance,



or the restriction of competition at the retail or whole-
sale level by the manufacturer's insistence on a fixed

or minimum price being maintained. This practice, and
its economically harmful effects, are examined in detail.
It is shown how gradually pressure to abolish the practice
was built up in Great Britain and Canada; finally legis=
lation to abolish price maintenance was passed in 1951

in Canada, being amended in 1960, and in Britain in 1964,
This legislation continues the distinction between the
approach to anti=-trust shown in the two countries. The
Canadian control is via an absolute legal prohibition,
whereas the British prohibition gives scope for exemption
to be granted on grounds of public benefit, the onus
being on the individual firm to establish grounds for
these. The defects and advantages of both methods

are examined. An analysis is also given of the clauses
granting exemption in case of #loss-leading" in either
country.

The second area which shows significant recent
developments is that of mergers and monopolies. In
Canada, control is again by the legal prohibition of
the Combines Investigation Act. Case-law is of major
importance in determining how the Act is to be inter-
preted. Recent court decisions, e.g., R. v Canadian

Breweries Limited and R. v British Columbia Sugar



Refining Company Limited (both 1960) indicate that only
if it secures virtually complete elimination of compe-
tition will a merger or monopoly be successfully
prosecuted., This interpretation of the law is unsatis-
factory to the Combines Investigation Board, which
considers control of far less degree to be worthy of
investigation. Great Britain had no legislation at all
to control monopolies and mergers until 1965, except

for the proviso that single firm monopolies were subject
to investigation and possible control under the 1948 Act.
The 1965 Act provided that mergers resulting in monopoly
control of more than one-third of the goods, or the
acquisition of assets of more than five million pounds
worth should be subject to investigation and remedial
action. Proposed mergers would be halted pending
investigations: the Bill also made special provision for
newspaper mergers. The British legislation is again
subjected to detailed comparison with the Canadian method
of control.

The final chapter of the thesis examines the problem
of the degrees of concentration and competition which can
be considered an optimum; the merger and monopolies question
is merely one facet of the general problem, and the
determination of its optimum control can be viewed only

in the context of workable competition. Mergers and



monopolies should ideally, it is suggested, have to pass
two qualifying tests. First, a 'justification' test,
based on the need for concentration in a particular
industry and expressed largely in terms of technical
requirements. Secondly, a 'behaviour' test, showing
that no public detriment has resulted from the merger or
monopoly. This will be concerned largely with the
effect of the monopoly on prices, costs and output,

and a profitability test will be the main test operating.
Control should preferably be by means of an independent
administrative tribunal, with possible provision for

appeal on substantial grounds to the law courts.






PREFACE

The purpose of this thesis is to examine and
evaluate recent changes in anti-monopoly legislation
and administrative practice in Great Britain and
Canada, and to assess their significance in the
general scheme of anti-combines activity in both
countries.

The thesis will attempt to assess the extent to
which the most recent developments modifly the existing
corpus of anti-trust theory and practice in each country:
to this end, some initial examination of the anti-trust
provisions in either country will be given. This
preliminary survey and examination will be no more than
cursory, because the anti-combines legislation and
practice in both countries has been the subject of
exhaustive comment and analysis by both economists and
lawyers at all stages of its history, and in particular
when any change or innovation has been introduced.

Detailed analysis and research will be restricted
to the two fields where significant changes have
occurred. The first of these is in the sphere of resale
price maintenance, a practice which was subjected to

initial legislation in Canada in 1951, and to amendments



in the law in 1960, but was not made the subject of
legislation in Great Britain until 1964%. The second
field is that of mergers and monopolies: in this

sphere, the law in Canada first introduced in 1910
appears to have been adequately clarified by two court
decisions made in 1960, and is therefore apt for
comparison with the first British legislation on mergers
and monopolies introduced in 1965.

The intention of the writer is that the thesis
should be a genuine comparative study: in other words,
it is hoped that the assessment of recent trends in
the two countries will serve to make clear the strong
points and shortcomings alike in the theory and practice
of both, and hence lead to a discussion of the ideal
nature and scope of anti-monopoly activity.

Following the detailed examination of the two
major fields of recent innovation, it 1is intended to
conclude the thesis with a brief discussion of the ideal
method of controlling monopoly, and of the optimum degree
of competition.

The writer considers that there is ample scope for
a thesis evaluating the significance of recent movements
in anti-trust activity. Very few comparative studies

of this nature have been done in recent years, and any
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work which has been done on this topic has autometically
been rendered out-of-date by‘the British legislation of
196% and 1965. The topic appears to be of considerable
scope and importance, and one which is of interest to
economists, lawyers, politicians and businessmen in both
countries alike,

The legislation and practice of the United States
of America has been deliberately excluded from the scope
of this thesis, although they have frequently influenced
the nature of anti-monopoly activity in other countries,
especially Canada. In the opinion of the present writer,
an examination of the influence of United States activity
would be a subject for a separate dissertation.

The writer has relied as far as possible on such
first-hand material as (for both countries) the texts
of Acts of Parliament, Government Papers, Reports of
Government Departments or Commissions, official legal
reports of law cases, reports of Debates in the Houses
of Parliament (Hansard) and, for statistical information,
the reports of the Board of Trade (for Great Britain)
and the Dominion Bureau of Statistics (for Canada).

Some secondary sources have also been consulted and

are quoted where relevant.
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CHAPIER I

ANTI-TRUST ACHIEVEMENT IN
CANADA AND GREAT BRITAIN

The Canadian and British systems of control of

monopolyl

are characterized by sharp differences, the
most important of which are well-known to economists,
since they have filled many pages in academic and legal
literature. Monopoly control in Canada operates through
a legal system, which was first enacted in 1889, and has
been since modified by changes in the legislation, by
decisions in case law which are binding in future cases
(unless reversed), and by changes in administrative
practice. 1t starts from a flat prohibition of all com=
bines, a law which like all legal fiats has been the subject
of much later discussion and interpretation. The British

control system, which was not initiated until 1948, is an
empirical system. It began with the setting up by the
government in 1948 of an investigatory and fact-finding

body (The Monopolies and Restrictive Practices Commission)

1Mbnopoly is here used in its widest sense, signifying
any imperfection of restrictive practice.



to enquire into the prevalence of imperfections in specific
major industries, and went on to set up an administrative
tribunal, the Restrictive Practices Court, in 1956 to
examine restrictive practices in industry and to prohibit
those which could show no justification for their existence.
Both systems, it is probably true to say, were
created because the common law, hitherto the only regulator
of restraints of trade, was found to be quite inadequate
for that purpose. It purported to make contracts in
restraint of trade unlawful, but in fact simply made them
unenforceable; this meant that attempts to weaken such
contracts were restricted to those occasions when one of
the parties attempted, unsuccessfully, to enforce the
agreement by an appeal to the courts. Gosse? regards the
Canadian anti-combine system as merely an attempt to
enforce and clarify the common law. The British system,
although also initiated because of the defects in the
common law, deliberately departed from a legal structure
altogether; the approach was consciously empirical, laying
stress first on investigation and research, and later,
when the Restrictive Practices Court was set up, on the

faetual examination by a tribunal composed of professional

men, of each individual practice, in each industry, in

2R, Gosse: The Law of Competition in Capada (Toronto
Carswell Co. Ltds, 1%%25.’). ’



the context in which it was operated. Britain was almost
fifty years later than Canada, however, in passing anti-
trust legislation. Two reasons may be cited for this:
first, there did not exist in Britain the climate of
implacable hostility to trusts which could be observed in
North America at the end of the nineteenth century, possibly
because the agglomerations of power were not so striking
nor so threatening: secondly, it is probable that the
depression conditions of the twenties and thirties
encouraged a permissive attitude to combines in Britain,
the attitude being that, without restraints of trade, many
businesses would not survive at all. It is not clear why
this attitude should have prevailed in Britain but not in
Canada and the United States; possibly the reason is that
anti-monopoly legislation was by then firmly established
in the two latter countries.

It is probable that it is in the field of restrictive
practices, of "combines" in the strict sense, that anti-
trust aetivity shows its best and most typical achievements,
in either country. In both Canada and Britain, such
combinations have been the most firmly attacked of all
monopoly practices, primarily perhaps because they are
thought likely to have most of the disadvantages and few
of the possible advantages of other forms of imperfection.

They inelude common price fixing, exclusive dealing



agreements, quotas, restrictions of supplies, loyalty
rebates and collective boycotts of various types. The
restrictive agreement is universally disliked because of
the elements of coerclon, exclusiveness and forcible
restriction of entry necessary to ensure its enforcement,
and the secrecy and underhand dealing which often accom=
pany it.

Possibly for this reason combines and restrictive
agreements have been, theoretically at least, fairly
successfully dealt with in both countries. In Canada,
all such combines are liable to prosecution (and to
penalties which may include a fine or imprisonment) if
they "™unduly" restrict competition.3 The word "unduly"
has been the subject of much legal argument; in practice
any agreement or practice which substantially reduces
competition is regarded as limiting it "unduly" and
therefore is per se unlawful. An important feature of
the Canadian legislation against combines is that no
eriterion of public detriment is imposed (apart from any
that may be held to be implicit in the word "unduly").
Restraint of competition is automatically harmful, whether
or not any specific detriment can be shown. The legis-

lation on this aspect is therefore thorough, and the only

3section 32, Subsection 1, Combines Investigation Act
at Appendix A.




salient criticismk of it which has been made, even by the

most severe commentators, such as Rosenbluth and Thorburn,5
is that the investigation and prosecution of offenders has
not been carried on sufficiently vigourously. This in
essence is an administrative and political criticism; the
degree of vigour with which anti-combines activity is
prosecuted depends primarily on the attitude to anti-trust
of those in power, and on the funds which they are prepared
to allocate to the investigation work. It is not really a
comment on the law as it stands. 1In any case, reviews of
the administrative machinery in 1952 and increased alloca-
tions of funds to anti-trust activity have helped to

remove the main grounds of this criticism.

The law against combines in Canada is therefore
basically satisfactory. Its main weakness is that as it
stands, it is unable to touch agreements made by tacit or
implicit collusion or by tacit agreement to follow a price-
leader in an oligopolistic situation. While the authorities

can do their utmost to watch for verbal or written com-

munications between suspected parties for evidence of

"G, Rosenbluth and H.G. Thorburn: Canadian Anti-
Combines Administration 1952=-60 (University of Toronto, 1963).

5The legislation is sometimes criticized for not giving
sufficient weight to the beneficial aspects of some restric-
tive agreements. Such criticisms refer to the details of
the working of the Act; the number of cases involved seems
likely to be small.



explicit agreement, and to survey open=price agreements,
exchanges of information and other communications which
could serve as a basis for collusion, they can do little
about the basic situation of tacit collusion. The theory
of oligopoly, based on the kinky demand curve,6 teaches
that implicit collusion of this kind is natural market
behaviour, given the oligopolistic situation;? it is
therefore impossible to force on the oligopolist a
competitiveness which the situation makes inherently
unprofitable. Minor weaknesses in the Canadian control
of combines might be more easily remedied; for instance,
price agreements in service industries are not covered
by the Act, and those subject to some degree of government
regulation appear to be immune.

The British legislationy in its different way, has
been equally satisfactory in its control of restrictive
practices. The first Aet, the Monopolies and Restrictive
Practices (Inquiry and Control) Act in 1948 set up a
commission which was merely an investigatory and fact-

finding body; it examined a number of major industries

6Paul Sweezy: "Demand Under Conditions of 0Oligopoly",
Journal of Political Economy (1939).
R.L, Hall and C.Jd. Hitch: "Price Theory and Business

Behaviour®, Oxford Studies on the Price Mechanism, ed.
T, Wilson and P.W.S. Andrews (Oxford University Press, 1951).

7The oligopolistic situation is chosen as being the
most common market structure in the contemporary scene, v,

P, Sylos-Labini: O;igogolx and Technical Progress (Harvard
University Press, 1962).



(twenty in all) for evidence of monopoly or restrictive
agreements, finding in the majority of cases evidence of

a great number of restrictive practices and condemning
those monopolies and restrictive practices which operated
against the public interest. In 1956, the Restrictive
Practices Act was passed, largely as a result of the
reports of this Commission on individual industries, and
also of the report on collective discrimination, single-
firm monopolies continuing to be investigated as before

by the Commission. A Restrictive Practices Court (an
administrative tribunal, but one which followed broadly
legal procedure) was set up to enquire into restrictive
practices in specific industries. All such agreements had
to be registered with a Registrar of Restrictive Trading
Agreements, and had to be defended before the court by

the industry in question. The grounds of possible defence
were, firstly, any of seven specific benefits to the publiec
(usually known as the seven gateways) secured by the
agreement, and secondly, a e¢laim of overall public benefit.
The industry had to pass on both counts, and in most cases
it was and is extremely difficult for an agreement to meet
both requirements. The legislation is distinctive in
insisting not merely on no public detriment, but on
positive public benefit: that is, neutral agreements are
not acceptable. Theoretically, it is flawed by the fact

that no system of precedent was built up, so that an



unfavourable decision on one industry's practice need not
necessarily deter another industry with a similar agreement
from fighting its case before the court; this case-=by-case
approach 1s probably a recognition of the fact that in no
two industries are the conditions, and therefore the justi-
fication for agreements identical. 1In fact, an adverse
decision usually does influence other industries with similar
agreaments to withdraw them or to modify them substantially.
The Registrar of Agreements reported that by June, 1961,
78 agreements had been the subject of deecisions (unfavourable
in all but two cases) of the court, 590 agreements on the
register had been brought to an end by the parties, and 475
had been revised so as to remove the restrictions, in
addition to a number of agreements for a limited time period
which had been allowed to 1apse.8 It would seem that any
adverse decision by the court does have a multiple effect:
the great majority of the agreements registered (and
abandoned) dealt with price-fixing.

The efficacy of the British court obviously depends to
a great extent on how stringently the criteria of publiec
benefit are interpreted (there is some indication that in

recent years the interpretation has been somewhat lenient).

For example, the second of the seven 'gateways', by which

a practice may be shown to be in the public interest, is

8Regort of Registrar of Restrictive Irading Agreements
1st January, 1960 to 30th Juae, 1961, (H.M.S.0. London),

Cmnd. 1603.




that its removal would deprive consumers of some substantial
benefitsy; it is likely to be a matter of opinion just how
substantial any benefits actually are, and therefore to what
extent they would justify the practice. 1In addition, the

impact of the legislation is somewhat blunted by delays, a
defect which is purely administrative. Apart from these weake
nesses, the Act appears to be extremely efficacious. Like the
Canadian legislation, its main weakness is that it cannot control
tacit collusion and information agreements. In the British case,
this weakness is the more striking, in that an industry may
until recently have operated, say, a restrictive price-fixing
agreement quite lawfully (which was not, of course, possible

in Canada) so that, although the formal arrangement has had

to be abandoned, the industry has merely to carry on, by

tacit collusion, the kind of agreement which was formerly
explicit.

As the law against combines and restrictive practices
became increasingly effective in both Canada and Great Britain,
it had the effect of drawing attention to two large areas which
remained either untouched or ineffectively controlled by the
legislationy and which therefore weakened the force of the
anti=-trust provisions as a whole.

The first of these was Resale Price Maintenance, or the
restriction of competition at the retaill and wholesale level
by the manufacturer's insistence on the distributor’'s main-

taining fixed or minimum selling prices. Sometimes, the
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system served to buttress tacit or (formerly) open price
agreements among manufacturers, so that a rigid price system
operated at all stages of the transfer from the manufacturer
to the public. At other times, competition at the manufacturing
level remained, but competitive efforts of manufacturers were
focussed on the margins and the additional services which they
could offer to the distributors. 1In either case, the system
served to reduce the possibility of the public's securing
lower prices through competition among distributors. There-~
fore, the price'maintained system represented a major flaw in
the legislation aiming at promoting competitive conditions
generally.

Provisions to control Resale Price Maintenance were
instituted in Canada in 1951 and amended in 1960. In Britain,
legislation was not introduced until 1964%. The second
chapter of this thesis will examine in detail the problem of
Resale Price Maintenance, and the efficacy of the measures
adopted in either country to deal with it.

_ The second major area not hitherto satisfactorily
deélt with is that of mergers and monopolies. In Canada, it
might appear that the legislation was satisfactory, since
mergers and monopolies, in common with other combines, have
been declared unlawful; in their case, however, a criterion

of public detriment operates, A stringent interpretation of
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the legislation might have been satisfactory (although the
problem of assessing detriment, especially by purely legal
standards, would never have been easy) but, as will be
shown, the legal decisions on this topic have besn such as
to exclude from prosecution any merger or monopoly which
stops short of virtually complete control of the market.
From an economist's viewpoint, this appears to be a decided
weakness. In Britain, as has been stated, monopolies (and
this included mergers tending to monopoly), were originally
subjeeted to investigation by the Monopolies and Restrictive
Practices Commission, but no remedial action was in general
undertaken. After the setting up of the Restrictive Prac-
tices Court, the work of the original Commission was coﬁfihéd
to single-firm monopolies, and again, it was only in exceptional
cases involving considerable detriment that any effective
action resulted. Again, there was no provision for enquiry
into mergers before these had resulted in substantial monopoly.
This weakness in the British legislation was rectified
by the Act of 1965 regulating mergers and monopolies. In
Chapter III of this thesis, the question of mergers and
monopolies will be subject to full discussion, and the British
legislation examined in comparison with the Canadian legislation
as at present defined by case law. In a final chapter, optimum
methods of contrelling monopoly and mergers in a modern

context of workable competition are discussed.



CHAPTER II

AREAS OF SIGNIFICANT RECENT DEVELOPMENTS
RESALE PRICE MAINTENANCE

1. (a) Theoretical Analysis

Resale Price Maintenance is the practice, on the part
of retailers and wholesalers, of adhering to that price for
resale of a product which has been laid down by the manufac-
turer. All sellers of the product at the retail or wholesale
stage will offer the goods for sale at the (respective)
common price indicated by the manufacturer. It follows that
there will be uniform gross margins on that product, and
that if the sale of price-maintained goods form a high
proportion of traders' turnovers, prices and gross margins
of the whole range of goods will show little variation.

R.P.M. (as Resale Price Maintenance will in future be
termed for brevity) in most trades became the accepted
practice as a result of the organized actions of groups of
retailersol In many cases, this action was made in response
to vigorous price-cutting. R.P.M. was regarded as the sole

means of preventing such competition and of securing uniform

lFor an account of the historical origins of R.P.M.
see B.S. Yamey: The Economics of Resale Price Maintenance.
(Pitman, London, 1964).
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and stable margins. Retailers implicitly recognized that,
with the oceasional exception of the true monopeolist, such as
the sole bookseller in a small town, the condition of the

retailer was similar to the firm under monopoiistic,eoﬁpetition,

that of an oligopolist, the market facing any given retailer
being determined by such aspects as lecation, elass of goods
sold, and income range served. In accordance with the rules

of monopolistic competition, price cutting would involve

early retaliation, with censequenf benefit to none of the

cutters.,2 The remedy was price agreement, and in view of

the structufe of the distributive trades, this was most
effectively secured by an arrangement whereby the manufac-
turer'enf@read the resale pricés. The manufacturers' motives
for compliance may have been mixed. Some may have thought
that the praectice Fremated stability in distribution and

therefore in demand; others, while basically indifferent,
may have thought it advisable to maintain the favour of

éewerful‘groups of retailers. Some again may have viewed
R.P.M. as an important buttress of price agreements among

manufacturers.3

2For a thorough theoretical examination of retaliation

by competitors, see E.M. Chamberlin: gggggxugg Monopelistic
Competition. (5th ed.)(Cambridge, Mass., 1946.)

34.D. Neale observed in Anti-Trust Laws of the United

s that R.P.M. was a curiosity among restrictive practices
in that the manufacturers who operate it, and the traders who
take part in it often have quite different interests to
promote. (Cambridge University Press, 1960.)




1k

The manufacturer, then, not the retailer, is usually
the enforcer of price maintenance. The method used may be
individual enforcement, where the single manufacturer either
exercises a legal right to enforce his contract with the
seller, or withholds his supplies from the traders who cut
prices below those laid down. Since the latter measure tends
to be an ineffectual remedy in an age of many competing
substitutes, successful enforcement has usually implied
gollective enforcement, namely action by an organized group
of manufacturers of identical or similar products to enforce
the prices suggested by each. Disciplinary action here may
involve the withholding from the offending trader of supplies
from the whole group of manufacturers. If their supplies
form a high proportion of the shopkeeper's stock-in-trade,
placing him on the 'stop=list' may involve the loss of his
livelihood.

The proportion of domestic consumer goods subject to
price maintenance has varied considerably from country to
country and in different trades. The (British) Lloyd Jacob
Committee on Resale Price Maintenance (1949) calculatedh
that immediately prior to the Second World War, about 30 per
cent of domestic expenditure was on price-maintained goods.

The percentage, it was estimated, had possibly risen since

hRegort of the Committee gg Res Price Maintenance.
(HoMeSe0e London, 1949, 49, Cmnd. 93 5
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that date.” The McQuarrie Committee (Canada) in its Interim
Report on Resale Price Maintenance (1951)6 was of the opinion
that it was unlikely that the practice was as comprehensive
in Canada as in Britain, but considered, nevertheless, that
it was of significant and growing proportions.7 In both
Canada and Britain, however, significant areas of trade have
always been free from the practice; butchers and greengrocers
have not maintained prices, and in the grocery trade, price
maintenance was found to be generally unenforceable, and
therefore applicable to a small proportion of goods (15 per
cent in the British grocery trade) only.8 L. A. Skeoch
calculates? that in Canada (prior to abolition of R.P.M.)
the practice was of importance in six trades only.10

This limitation of scope may possibly constitute one
reason why, in both Britain and Canada, R.P.M. was the last

5Resale Price Maintenance in Britain was declared
illegal in July, 196h.

6Department of Justice: Interim Report on Resale Price
Maintenance by the Committee to Study Combines Legislatlon.
(King's Printer, Ottawa, 1951).

7Resale Price Maintenance was abolished in Canada in
December, 1951.

8See 'Fair Trade' (pamphlet) by P.W.S. Andrews and
F.Q. Friday. (Macmillan, London, 1960.)

9L.A° Skeoch: "The Abolition of Resale Price Maintenance',
Economica. (August, 1964).

loThe six trades mentioned were books, confectionery and
tobacco, hardware, radioc and electrical, chemists and drug-
stores, jewellery.



restrictive practice to be outlawed. In Canada, other price
agreements had been subject to control sinece the first legis-

lation against combines in 1889. R.P.M. was not declared

illegal until sixty-nine years later. Britain did not
initiate legislation to control restrictive practices until
1948, but R.P.M., although frequently criticized, was not’
abolished until July, 196%. To the observer, this exemption

of price maintenance from the general pattern of legislation

against price-agreements may otherwise seem striking. One
reason may be that considerable areas of trade were not
subjeet to the practice. Another reason may be in the
particular features of the distributive trades, whiech led.
some eritics to believe that abolition of price maintenance
would be detrimental to retailers, manufacturers and

consumers alike.

In order to examine this possibility, it is necessary
to make a brief theoretical examination of Resale Price

Maintenance.

The main arguments for and against R.P.M. may be
briefly enumerated as follovs:

First, the legal/ethical argument. It is sometimes

alleged that the manufacturer has some right to exereise

econtrol over the sale of his own branded product. This is

unsatisfactory, since it could as easily be maintained that
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he relinquishes his control over the goods when he sells them
to the wholesaler or retailer, who is not his agent. In any
case, there is no reason why an apparent right should not be
abrogated if the public interest seemed to require this.

Secondly, there is a presumption that under the system,

gross margins are higher than need be.ll Fixed gross margins
must cover the cost of the least efficient (i.e. the marginal
distributor); they are therefore unnecessarily high for the

more efficient, and, further, because they are guaranteed,
remove incentives to increase efficiency. The system there-
fore increases unnecessarily the share of national output
channelled into distribution; not only are the inefficient
cushioned, but more retailers than are really needed are
attracted into its ranks. At the same time it is harder for
the dynamic independent retailer to gain a footing or to
expand, since, although his methods may be superior in
efficiency, he cannot, through lower prices, give customers
a solid inducement to try his establishment. Scope for
innovation of all kinds is reduced, since no reward in extra
custom through price reductions will accrue. The concentration
of units needed for modern efficient selling is delayed or

prevented.

111t is often alleged that R.P.M. thereby helps to
produce inflation. This may be the reason why agitation for
its removal is often greatest when prices are rising.
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The overall effects of R.P.M. may therefore be described
as (1) enforcing needless rigidity of structure upon the
distributive trade and retarding economically justified
concentration, (2) increasing unnecessarily the cost of
distribution, (3) subsidizing, and maintaining in business,
the inefficient retailer.

The second argument is the weightiest advanced against
R.P.M. and no effective reply to it has ever been produced.
It is sometimes urged that distribution is efficient, on the
whole, and that margins, which in a price-maintained market
range from about ten per cent to thirty-five per cent in
different sections, are not excessive. This argument,
however, does nothing to destroy the assumption (in the
foregoing analysis) that the elimination of price maintenance
and the return of competition would reduce margins. More to
the point is the contention that reductions in margins would
be short-term. The theory here is that the large multiple
or chain-store, having driven out the small independent by
the lower prices made possible by superior purchasing powver,
will then proceed to re-raise prices with impunity. The
argument, however, presupposes that greater concentration
will involve abolition of effective competition, which is
unlikely. Units may be reduced in number, but the concen-
tration process is also likely to make the remaining

competitors more efficient, in their turn, and therefore
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likely to offer more powerful rivalry. All will gain
economies of scale, and therefore all can reduce gross
margins by the amount of the reduction in costs while

still retaining adequate profits. Even if competitors
were temporarily eliminated, the comparatively low costs

of entering retailing (compared with manufacturing, for
example) would ensure that new entrants would be attracted
in the long-run: high margins would increase the likelihood
of this.

The question is sometimes bedevilled by a sentimental
attachment to the interests of the small retailer. While
the effect of ending other forms of price restriction may
be to increase or decrease the number of business units;
depending on the particular circumstances, it is virtually
certain that the ending of price maintenance increases
concentration and eliminates many small retailers. Much of
the opposition to abolition in Great Britain centred on the
danger to the livelihood of the small shopkeeper. The fact
remains that unless the small retailer can justify his
continued existence through greater adaptability and
efficiency (that is, can offer something in a competitive
situation), his elimination is inevitable and essential.
This is the normal process of vigorous price competition,
and there is really no good reason why distributive trading

should be viewed as an exceptional case. The small independent
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shopkeeper admittedly has a very difficult task to compete
with the larger chains, which have all the advantages of
bulk=buying, with the usual rebates: his remedy must be to
lower his own prices either through voluntary co-operative
buying schemes, or by partial integration with other firms.
Of course, he may be subsidized individually, but as R. Harris
and A. Seldon have pointed out,12 if it is desired to retain
the non-economic small shopkeeper on sociological or
humanitarian grounds, this is best done by granting him
special privileges, such as de»rating,l3 or alleviation of
taxatieml2+ There is no good case for forcing the consumer
to subsidize him through higher prices.

Thirdly, R.P.M. is considered to result in a proliferation
of unwanted services and additional sales expenditure. Since

retailers are precluded from competing in price, the only way

12R, Harris and A. Seldon: Advertising in a Free
Society (Section "Price Control or Competition'"). (Instituts

of Economic Affairs, London, 1957).

13De~rating is a British term meaning the valuation of
premises for local taxation (i.e. rating) purposes at some
fraction of the assessment which would otherwise obtain
(or, alternatively, in practice the imposition of the taxation
at the same fraction of the existing rate).

luHarris and Seldon referred specifically to rescindment
of British Sct. A tax for small retailers. This tax has now
been generally abolished,
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in which the low=cost distributor can attempt to secure
additional trade is to use his cost-savings to provide more
services, such as pre-sales information, after-sales service,
delivery and credit services, amenities and rest-rooms in

his establishment and so on, or to increase his advertising
and other sales expenditure. The result is that his costs
tend to be pushed to the level of the former higher-cost
distributor, thus ensuring that all costs are uniform. 15

Of course, the customer, in the one case, gets the additional
services for the same money, but 1t is possible that he may
not want these, and would prefer a lower price with fewer
services. Under R.P.M. it is impossible for the low=cost
distributor to pass on his savings to his customers in

lower prices. As the (British) Government White Paper of
1951 pointed out,l® the salient criticism here is that the
consumer has not the choice between high cost with additional
service, or low cost minus service. A more rational method
would be a system of varying prices, with corresponding
varying degrees of service.

The objection to this has been voiced by P.W.S. Andrews

15This point is made by S. Pollard and J.D. Hughes in
their article "Costs in Retail Distribution in Great Britain,
1950-57", Oxford Economic Papers (June, 1961).

16British (Labour) Government: A Statement on Res%;e
Price Maintenance. (H.M.S.0. London, 1951, Cmnd. 8274,
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and F.A, Friday. In a pamphlet with the somewhat weighted
title, Fair Eggg§,17 they argue that many of the specialist
retailers, who provide valuable services, would be driven

out by larger units offering lower prices without services,
and that too late, the disappearance of the services formerly
taken for granted, would be regretted.

"Services"™ as used here does not mean the often
unwanted luxuries described earlier as being one of the
results of overhigh margins but to the provision of genuinely
valuable skills. Examples are the technical skills needed
in many electrical trades, by wétch and clockmakers or dealers
in high class furniture or paintings, and the specialized
knowledge and information shown by good book-sellers, travel-
agents and wine-merchants.

The argument is partly unsound, since price maintenance
in itself does not ensure that the provider of services,
especially pre-sale services, necessarily gets the reward
of the consumer's purchase; in part it is tending to move out
of the sphere of economics altogether., HEconomically speaking,
consumers' wishes have no meaning apart from their expression

in purchasing choices. If shops disappear from lack of

customers, this is because the consumers did not desire their

services, at least to the point of paying for them. In terms

17p.W.s. Andres and F,A. Friday: op. cit.
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of economics, no meaning can be attached to a statement that
the elimination of shops was regretted. Economically, this
cannot be substantiated, and even in non-economic general
terms, it is difficult to produce any satisfactory evidence
for such a statement. Under freely competitive conditions,
the diminution of the number of distinctive outlets cannot be
regarded as a disadvantage, since their disappearance can be
the result merely of insufficient demand.

The fourth question is the case as it concerns the
manufacturer. As with the seller, fairly uniform gross
margins (which in turn imply fixed stable supply prices)
help to maintain a non-competitive situation, with a conse-
quent rigidity of structure. ZLack of price competition at
the wholesale or retail level reinforces price agreements,
expressed or tacit, at the manufacturing level. As is the
case of the more efficient retailer, it follows that the
more enterprising manufacturer is led to compete in fields
other than price: again, many of these competitive efforts,
such as advertising or other sales promotion, ancillary
services etec., are wasteful and cost increasing. Professor
G. C. Allen has pointed out that, if gross margins were
pared down by the ending of R.P.M., manufacturers might be
forced, by the pressure of retailers, to lower supply prices,
a reduction which would forcece them to channel their energies
into efforts at lowering cost rather than (as under price

maintenance) to the provision of often unnecessary extra
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services or sales promotion.18

It is urged, however, that stability for the manufacturer
ultimately benefits the consumer. Orderliness in distribution
and reasonable stability of output, it is held, enable the
manufacturer to distribute with maximum efficiency and low
cost. Price-cutting under a free pricing system would lead
to considerable fluctuations in sales and disruption of the
distributive system, and the resultant higher prices would
be passed on to the consumer. Provided that price-cutting
stops short of "loss~leadership" (i.e. the prices still
leave a margin of profit to the retailer) these fears seem
exaggerated. Cuts will probably be temporary offers for a
limited period (this is certainly the situation prevalent in
Canada at the moment) and the only reasonable likelihood
seems to be a temporary boost in sales. This will probably
be slight, since different shops are unlikely to select the
same brand for cutting. The manufacturer's fear is apparently
that other shopkeepers will be dissuaded from stocking the
brand, and that his distributive outlets will be blocked.
If cuts are moderate and for a limited period this is
unlikely to happen, and it can reasonably be contended that,

18Monopolies Commission: Report on the Supply of
Cigarettes and Tobacco (Dissenting), Recommendation of
Professor G. C. Allen. (H.M.S.0. London, 1961).
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if there is no longer any maintained price to set a standard,
and fluctuations of varying magnitude are common, none will
in itself seem spectacular, certainly hardly to the extent
of ereating a prejudice against a trader who is stocking at
a slightly higher price. The contemporary Canadian scene,
which is one of frequent but usually short-lived price-cuts,
supports this contention.

It is not contended that there would necessarily be no
detriment if the practice of "loss-=leadership", otherwise
price=cutting to an extent which excludes any reasonable
margin of profit over cost of acquisition, were common.
This appears to be a question which could best be examined
in isolation in a separate section. It is sometimes maine-
tained that it cannot be divorced from the general question
of price maintenance: since, however, both Canadian and
British legislation abolishing R.P.M. single it out for
special enactments, it seems justifiable to attempt to
isolate it.

The analysis just given highlights one point: that the
manufacturer is to some extent dependent on the attitude of
retailers towards his product. He relies on the retailer
not merely %o stock his goods, but to 'push' them by active
salesmanship, suitable display and so on. If the market is
highly competitive or, if he is a new entrant, his reliance

on the distributor is increased. His sole means of
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interesting and rewarding the shopkeeper is the margin he
can offer. The offer of a high margin is therefore a
competitive action against producers of identical or similar
products. Even if the move is subject to retaliation by one
or more producers of identical goods, the higher margins on
all the goods strengthen their position, as far as the
retailer's favour is concerned. Therefore the competitive-
ness of manufacturers here seems always to push up gross
margins. This is merely another proof of the fact that, if
manufacturers cannot compete in price-reducing, they must
alternatively compete in ways which tend to be price-
increasing; since the manufacturer is not led to compete,
through price-reductions for the consumer's favour, he is
forced to compete, through increased margins, for the
retailer's favour.

It appears then, that as it concerns the manufacturer,
price maintenance tends to exert an upward pressure on
prices and margins., Against this can be set only the
possibility of some fluctuations in output, and as has been
shown, this is likely to be slight.

Fifthly and finally, there is the consideration of the
purchasing public. It seems clear that the result to the
consumer of the abolition of R.P.M. will be overwhelmingly
one of gain: lower margins, and therefore prices, and greater

efficiency in retailing may confidently be expected. Never-
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theless, it has been urged that purchasers, especially busy
housewives, do not want to spend time and trouble in "“shopping
around” and comparing prices, but prefer the certainty of
uniform prices, which allow a budget to be confidently planned
in advance. Evidence to this effect was gi