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incorneof p a r a i t s w i t b ~ m i r i E i I ~ s d & o f W ~ b u t w i t h t h e s u a e  

total incorne a d  number ofcbüdrm. These saurtiair arc ilhrstnted using econornic siiplyscs of 

the Supreme Court of Canada' decisioos in tbc Syimr rad ZMbavdeau cases- 

The CanTu - sbowed thr thc tax struchaa h v a ~ s  milil-irrcorne parents (and 

until the abolition of the inclusioddeduction provisions in ss. 56 and 60 ofthe ITA, divorcsd 

families dso) who crin income-spb ôecause the individual is the Cliidian tax. 

It concludes tht the promotion of seconâary enrployment when chiid care must bc 

obtahed d t s  in policies wbich fÙrther stay-atbome parents, who are M y  

economidy vulrierable b m  sicrifiaog paend ad nmire bcneMs of employmat. An 

altemative approach is dvmcd, dvmosd. bucd the t&t chiid carc providecl in the home by a 

parent is at least an squivlleat roail good O hving both parents woclc outside the home, a d  

should try to protect the secoadsry eima tbrough provisions targeted JpeasuUy at them by 

placïng the tax reliefin thcir arme. 





1.1 JQpadtlm 

Thbthcsisexamimsacontmva8;i1issuemCmdirntupdicyinthernaof 

fhmily Inv: the public poiicy appmch to chiid care. When a couple hsve a cbüâ, let us 

~~sumethiitrtlcrrtoaepprsntwillwwL~tmittoprOndeaaippo~income. The 

parentstwstthaideadawbattodofwchüd~~~~. T&demindsofcbiîdrenmsuchthaî 

~ 1 1 t i l t h c y ~ g n d e s c h o o ~ t h y w i u ~ ~ - t i m e r d u l t a i p a v i s i o n ~ d c m .  Parents 

must choose in whrt form this are wül be pmvideâ. One aitemative is to have one 

spouse provide unpaid chüd ctn in the borne; riiother is to have both spouses errning lui 

in- outside the home, and to pnchue cbüd ca. For mry hour the seconâary eamer 

is mipkyed outside the i x n ~ ~ ~ ,  an bour ofpaid M d  am will be cequired. For singie or 

divorced PMits, tha U M e  aitemative but to puchase chiid crire. 

This tbesis wiîi examk public pdicy in taxation Irw towards the decision es to 

whst course of action the secoIdiry ania WU take. In particuiar it aramines the judiciai 

treatmeat of the tax provisions deaihg witb the deduction of chiid care tqemes and with 

the inchi80nldeduction of chiid support paymaiir in the aistodiil puent's incoma (now 

aboüsbod). Chapter 1 stirts witb a description of the le@ative a d  historicaf context, to 

explain the consthionai hmwotlr ofthe uicome tix legiskion and its relatioaship with 

M y  Lw sunites. It gas on to feview the taxation of fbdies historiccilly, and cecent 

socul cbange, spedicrUy the movemmt of women into the lrbour d e t p i a c e  and the 



Y o m  BebPorath, "Ecanomics and the Family - Match or Mismatch? A Review of 
Becker's A T- on the F e  of ECQz19mc Lit- n . 20 (Match 1982), 
60. 
2 SFS v. Caiiiilb, (1993). 1 10 DominiOa Lrw Reports (4th) 470, (Supnmc Court of 
Carinrln). 

Thibaurileou v. Gam& &tir#" of hiln'001CI-I jkwmu& (1995). Supmne Court 
Judgcmaits No. 42, 12 Rcvisw of Faiity Lnv (4tô) 1, (Supsoic Cairt ofCanada). 
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T h e ~ d N a b d - p r i a w i m i a R o i i i k l ~ h a S ~ t h i t & e U ~  

t o l @ c r # s ~ t b c y a f l t O r d a d ~ k s o f d s i t u r t i o ~ r s ~ t b e ~  

ones mrmrlly d by economhts in thcir rarlysis. Taking a cue brn this rem& the 

foliowing provides the W c a i  rad iegai backgmd on the ta provisions that form the 

bash of the ecomxnic aaaly& in ttiU &ais. It inadcs a description ofthe division of 

powers of d o n  unda tbe Cdiutim Ac& 18676.88 wdl as of the shivtd 

nsponsi%ilities f9r hniüy liw buas ktwaii the f b d d  iad provincial govamacats. It is 

meiat toillustmte bowtucpoiicy, asit appiies tofbibsrnd moneyspeaoncbild carc 

or support, b mdc mm complicatal than wculd be the are ifit wac admhis td  by 

O* one I d  ofgovamnmt. 

U n d s r t h r t A c t . d w ~ ~ c h i s i v t ~ w t b o r i r y o f ~ P i r t i r m e a o f C l i i d i w u  

defmd to iachideuadas. 91(3)"TbenisligofMwyby~yModeor Systanof 

Taxationn aad unda S. 91(26) "Mmkge ud Divorce.n The f e d d  govemma wr9 ais0 

R d d  H Corrc. "ïAW audEconomics at Chicago,"? 
XXXVI (Apd 1993). 25 1. 

Rtviaed Statutu of Canach 1985, App., No. 5. 



to bave the rtSiduai power, dcsaikd in S. 91(29) as ovaUSuch Chrserof Subjccts 

asam ~ ~ e d i n t h c F n i m a i i i a n o f t b e C h r # s  o f S m  by* Act 

a s s i ~ ~ t ~ t h e ~ o f t h t ~ .  w 

T h e F ~ o f ~ m ~ c a d c d r t t h e t s n t t o d n i i d e ~ d r n d p r o v g r i r l  

respomibiüties btowatatigbtcomputmcaq ad to cteateamngcamd go- 

which w d d  m i d  the problems of "sutes' rights" wbich hd rrcealy Id tha United 

States iato civil war. The Provinciai 1egiskmg were t h d m  assignai exclusive powers 

to make iaws in dation to catiin suôj~cts, which inchideci in S. 92(2) Tamion 

witbin~Pro~inoréato1&NsiqeofrRmnie~Provincial~ses~, S. 

92(12) T h e  Soleambation of MPrLgs in tbe ProvmCen, r 92(13) Tmperty and C i  

Rights in the Provincem, and S. 92(14) T h e  Mmglantion of Justice in the Province." 

nieLnamcrnithatwbahahwae~œpraiiaciil.theyweremostlytobe 

ndmirùstered in provincial courts 

In spite of the ôest intentions of the FItbsn of Codederation, a tandecl web 

resuited h m  thie delinerdion of powers. The taxation side was sorted out r e h e l y  

satisbctody. In most instraceJ whea fkdecai anâ pmvinciai laws maflict, f e d d  law is 

cunsidered ptr;imnint. The hw of W o n  was hdd to be an exception, and the two 

ts<ine provisions in the Constitution are to be d together to $ive nssoaaôle Caèct to 



crpaci ty tomakean~d~- th ingsnichrrcoasuisuin i tyd~~, indthe  

mmiage ofdivorad pcnolu. The pmvhces mryafbct the vaiiâityofmvrLgts by 

s t i p i l a i a s ~ ~ r e p u i r a m e n r . u c h 8 s ~ d w b o m r y p a f i n m t h e  

cemnony. Tili 196& Lws on the oôligaîion to support a depadeat sparrc or câiîdren, on 

the custody of children and on the pruperty rights of marriad people were enactai soleiy 

by the provinces, Mda s.92(13) "Property ami Cd Rights." 

Divd~~ewuderltwithprrniiacebypoVma.withtheI.wdiffaipell~~~~to 

w h e n E n ~ i a w w a s ~ ( u u J l y t b t ~ o f t h e ~ s a n t r y i n t o  

Confédefation)). Divorce hd oc@ beca avaüable ôy Act ofPliaamt uatü t&e D w c e  

andMmmmicrl Chses Act of 18W7 made judicial divorces awilrble in the En@h 

comwmlaw. InQuebecwithitsCivi lCade, thef i ,nnet~rcmimed 

. . neasammg a spiai Senate Commiftet to heit cases, tiii the federal D W c e  ~d of 

1968 idroduced no bit divora across Canach 

Adoption, iceitimicy, custody, g u d h d i p ,  cbild wdhrc. ntliliation and 

maint- of câiidren are ail provinciai powem The extent of fderai powas in these 

areas is uncicar. The provinces bave tbe powa to provide for paymen~ of aiimony (to a 

separated rporuie duriag the mpriiee) or m a b m m  ( rftar divorce) by one spouse to 

the other. The &derai Dninnx Ad of 1968 c d h e d  jurisdiction on the mperior court in 

each province to grant divorces, ami es&blisbed a procedure a d  g r d s  for obtaining a 

6 Refw to e e  bawsen persans relatecl by Mood or muri;i$e. 
20& 21 VictorU, ch 85. 

D W c e  Act, Md Statutes of Cm& 1985 (2nd Supp.), C. 3. 



foiiowed, ahhough theoreticdy the doctrine of âdenl pammomtcy should appiy anci the 

ordecmdeuadathe~Actsbwldpnvrü.  Itsbaildbeevidentthtthissituation 

tiather compiicates the consistent appücation oftax provisiom deaihg with chiId care 

cos&* 

In response to tbew jurisdictiod complicdons, d provinces (starhg with 

M d o b a  in 1984) crsaed unifid hmily courts, with comprebeasive~ction over 

fàmiîy Inv mers, iacluding the powa to ddeniiiae pmjmy, Jimony rad chüd support 

disj~utes. Flliiily law courtcl may -or in tax considerations whea rnaking thek decisions, 

but the utta sepadon h m  the tix courts d tbe rbacnca of formai guideLines means 

tht whaha taxes m takea into ~ccauit h caladahg denamce, aiirnony or ctiüd 

support paymarts is a matter left to thejudge's discrdoa ad to the cornpetence of the 

paymait4 rsoâordas under the M d  Diww Act must bc shown to have a rationril, 
W o n a l  corniCaion with the divorce, hence the use of the description, u~r~Uriry". 
'' Dh30nY Act, S. 17. 



" Gov- ofCada, Budw 1996 - nie NW Cbüd Syppprî P a c u  (Mar~h 6, 
1996) 11. 
* D. Huggett, "The Budget Process InCome Tax Changes," mrt of -f 
the T e - a i a t h  Tax Co- 1977 ~oroato; CPidtn Tax Fowxiation, 1978),27, 
cited in Brian I. Amold et.& ds.,  - d o  on hmme Tur (10th ed.; 
Scarborough: Cltswdl. 1993). 10. 



CoardinaSed iniiicitmS sometimes OCCW, swh as the d o n  in 1990 ofa joint 

F e d e r a ü P r o ~ C r z i t o ~  Cornmittee to rbdy d d  support in manhge breakdom in 

terms of the lchul cos& of mising cbildred6. Evcii with occasional joint dlbrts, or with 

public wnsultuion sessions, unda a  EakrJ ryitcm with the dMsion of powa desaibai, 

1.3 The Tqt ion  of FmUia h Canada -0- 

Inwme tax ans introductd at the end of the F i  Worid War as a tanporary 

measure to meet the expems of totd wu. in the histocy of taxation (though pahaps not 

in temrr of Cadian ôistory) it is thefefore a d a t M y  noent phenonmon, and 

scoordmsiysonthedprrmiKIunâatyinsitsstructun. Thefécicralgovemment 

had untü thrt time reliai upon hâirect taxation îot revenues, leavhg direct taxation to the 

l4 UReport~ftheRayJComniia.t..ioaTliatioa(~)n,inEg(pye,Modan 
Economic Ilr*diapr - Public F i i  cd by RW. Houghton, (Hammndsworth; Paiguin 
Books Ltd., 1970), 167. 
lS Arnold et. al, &&&s on C- T a  10. 



provinces ~o~ s. 92(2) ofthe CbmMWm A d .  Thbwrir made dirca f â î d  taxation 

ofineomsaœœssity,radithrbeenooiîectalever~- 

'IaeGratDepresa0110ftbe 19U)'slpvtfÏsetootrit"junglenoffitdarl. 

pmvincialrndmmicipilmaairaqwiiidiItdtor~noftbesy~tem~~tbeSecond 

Worîd Wo in wbich dafaent levds of govmmmt agceeû to vacate certaiu areas oftur in 

0idatoIationiüEtthesygem. Rescmlyboththsponiicaandthe~government 

taxiacome. butformroasofefnciaicy, provinciilinComtmres(withthearacptionof 

Quebec's) are coIIdcted by the fcdail gavanaent, apmmû as a pacenyle ofthe 

tèded trix, 

O O DwatmfWon with poa-war misions of tbe 1- ~ r n  A# @TA) leci the 

Dietenbaker goverment to appoint a Royai Commission on Taxation in 1962. Chahci by 

Kameth Cirta, a tax it became kmwn as the Cuta Commission and 

produced its report in 1966". The Report's recommeadations w a e  mant to ôe taken as 

part of a hmgh refonn of the Clasdirn tax systcm, wbich was to inchide c m  to 

the fâmiiy u the unit of taxation, in orda to stop the tlx avoidance through incorne- 

spiitthg W was taking piace l@y uada the cumnt pmvidoas. It rlso suggested a 

Mt to a muai M e r  "compreheasivtn tax bosq wiüch would take into account 1 

inmases in ccoawiic p w a  ini.iJhr imrp&iive of the saaa, fdlowiog the Haig- 

If  l i  T a  Act, Rsvia+d Statut- of Cliudi 1952, c. 148, as awided by 1970-71, c. 
63. 
l8 R e c m  of the Royat Commission on T d o n  (Ottiwr: Queen's Phita, 1966) 



1.4 &id and t h w p  

BOrk 1. Bittkcr, "A 'Coapdmiw T a  Baae' as a Goal of incorne Tax Refom," 
Law Revicwa 80 @kch, 1967). 932. 

20 StatisticsCuvdr Catalaguenimba 13-215 r 7. 



S ü x e t h e a , t h e ~ ~ ~ d ~ m i m c d w o m e n m t o t h e p a i d  

w o r l f o n q ~ m t h e m i i k c t ~ i n t h c r d c o f ~ d n a t  

primuüyu- h a s m d a a ~ t o h ~ r s a > m p t i o n s o f t h e t i x  

s y s t e m a n d t h e q q m p r h t ~ o f i t s ~ .  ~aufiionLaowrtnracd:h1992, 

d u r i l ~ ~ e s m d e u p ~ h o f ~ w i f e ~ ~ e v c n t b o u g h ~ ~ g  

l m l s b e i w c c n m e n a n d w o a m s t ü i ~  ThtpublicpoiicyrbgeDgeisto maintaban 

equitable rllocrtioa of ta bwdens on tbis uaeven sca of chmg@ h g r a p h i c s .  

F e  Lw unSil the 1%0's refieacd the rarity of divorce* As d o n e d  above, in 

the wmman Irw pior to 1857 it wre ody availabk by meam of an Act of Padkmt,  and 

theaodyrccomprgsdbypimt ive~d~whichwcrcpobrb iy ias i~cant  

compareâ to tbe public disgnce imrohred. Even when it bcclme more euiiy adable, 

divorce hd to be goundeci on onc spouse's ault. in the form of desertion, abuse or 

aduitery, and the assets a d  cbüdren wem distnied in aich a way as to pimsh the 

off* spouse. 

With the federal Dhwce Act in 1968, divorce in Canada became adable without 

proof of fiuilt, and so with compMtive easc rnd u t h e  went on, kck of socirl stigma. 

The UmePed rate of btealrdowa of awriage bas Icd to considerable augmeatation of the 

case iaw and unadmait ofthe original stitidcs in an attempt to deai with widespread 

fàmily Mdown md to arrange for th& dequate support foliowhg maritai breakdom 

TbaeJroexiatasncvabefO~~~eprrentbouscho1Qwbacthe~neva 



FromtheinaptionoftbccMdiiaiacome tax, tbeindiviâualh beentbeunitof 

taxation d t&n bas accordEagly ody been one trx scbaiuie- The objectives of the ta 

systemrbaildddamaetheunÏtcfmm,ôut~~tbitmCan& theUnited States 

dE~tht~n~rnivedrtmbyroadeartbinbydesi~tho3i@diyd 

arriveci a dinkent wachisi~ns.~ Louise Duiude r t tnies  tbis to the m e  of marital 

property iaw w&n the incorne tax was introduced: "In amtries where &es had gaiaed 

control of tbm property whca the nrst kome tax provisions were iatroduced ..A was 

takm for granîed tht the taxpayer w d d  k the individual''." 

For whstever muon, Canada chose the inchidual mther thn the d e d  couple 

or the frnnSy as its mit of taxation. The cboice of the idhidual as the unit of taxation hsr 

asiBmficanî8np.aonthepmentdaytaxahucture. Whavahastitletopropertyor 

1 ~ ~ i n ~ w i c . t h c ~ t o ~ m t b c i n c o m t ~ ~ ~ i s t h e o n e w b o U t w c d  

Accordhg to Statisîics Canada Catalogue Dumkc 89-522E, in 1991,2V?% of M e  
locic parents lad 8% of mila lone parents M never been maniecl, figwes double those of 
1981. 

Arnold et. al., C d a n  Iacome Tax, 39. 

Louise Duhide, ''Taxation of the Spouses: A Comparison of Canadian, American, 
British, French and Swedish Law,'' Ppopodt m w  J e  23.87. 



2 Sa e.g. Muncan A Ma10ny, " W o m  a d  the home T a  Act: Muriage, 
Modiahood. radDivorœ," 3 CliudLn JourailofWawnd theLiw 182. MKhdJ. 
Mc- aad ûiiver 01dn\ui m Taxation of the Fuaüy in a Co-e rad 
SUnpHcd Incorne Ta" ( J h e  1977) 90 Liw Review. 1573 take as tbar thesis 
the q m c a t  th attriion des, despite being ssai as an exception to the Uadividuaî as 
trxunitpolicy, infra mnmbmentil to ~ t a x s y s t ~ b u t  art ûugeîyignored intax 
theory. 
" Oliva ûldmia ad Raiph Temple, T c q m ü h  AnJysis of the Taxation ofMarrid 
Persans," 12 M o r d  Law Rmw. 586. 

Md., p. 598. 





" J J r  R London, "The impact of Cbangiag Paaptiona of Soctl Eqriay on Tur Policy: 
The hMtal Ta Unit," 26:2 J& [1988] 295. 





A f b  tbrre d d e s  of q m d a W  hmilirl brealrdown, the cüiliailty now is to 

2.2 for Colppvirom of T ~ c i d e n c ~  

The foilowiag mûysh u m m b  tbe d i s b i i n  ofthc trx burden inposeci on the 

e~nploymait incorne of pamts, according to whdha they are mMcd or âivorad, d 

whetber there are one or two incorne eaniers. 

Uidnirui and Temple, "Comprntivt 5%. 





33 W., 10. 
" ITA, r. 252(4). 



















withMr Symes'mpnmt Tbclraahddthirtbdsta~~ofs- 63 didmtprechidttbe 

d e d u c t i o 1 1 o f c b i l d c u c ~ r r a d a d u c b . M t ~ ~ d t h t t h e d e ~ l l l l ~  

turprovisioll~amt~hnmarndsbouldkiiitapacdinawrythittilresiato 

acoouat the rriaiias of budness womm's cxpsascr in dation to cbüd aim. Sâe ther&re 

held diit the cbüd care ucpaues of&. Syxnes amc witbia the defimtion of gain& or 

produciuginameins. lû(1W.X d ~ n o t W a s ~ o r ~ c x p s i w s u n d a  

S. 18(1)@). 

Both Ms. Symes's ugwmt and ha strategy have-km objectecl ta by advotates 

of the chüd cue movemettt, the nnt on the same grou& as the @ority ofthe Court, 

that "success for Symes w d d  establish a hicrrrchy of womem which is in inveme order to 

their abiîity to pay cbild an. h d e d  by kiamesr womm... a victoiy for Syms w d d  

have privüegai those aiready pmiilcgsd by mmn oftheir chus [the iargefy profdonai 

group of the self-eaip10yeû] ... at the arpcase of womeri wbo lack tbh pr~lege'''" by 

skewing goverment ta e q m â h m  on cbild care heaviiy towarâs a group aire8dy b a 

position ofsociai and ecommic piviieee, ofwblch w o m  amde up lcsr thin 2 ~ % ' ~  Hd 

the ploviiom beea intqmted as L'IGairaix-Dube S. tbese npenses w d d  

have bcen sddy mahb1e to the vay aurow pmp of rdfhnp10ysd woma~ It wouid 

C.F.L. Young, Thüd Clic ad Tbe Charter Prde@g the Mepl," Rcvicw of . . 
onshtubonal Studio% 2 (1994)- 33-36. 

42 M., p. 32- 



h v s Q c c h l d e d 9 y a b a ~ ~ ~ p u e a t s ~ ~ ~ o f t &  

p r o V i a o ~ r n d r f l o w r d & ~ S y m a d ~ b h e i ~ m t n r m o c m t d t r x d d t W  

childcareartnadmirilygraaartb8nth8trvlilrMetoaapbycsr. 

T h e # c o a d ~ i r ~ ~ t o t b e B R t , ~ ~ m i m i c r h w b i c h ~ ~  

u i p i b J i ~ p o l i c y ~ ~ r b a i r . w b e t b a b y ~ ~ ~ a s a y e e c r i a l b y  

L'Hainux-DuM 1.. or tbnnia lcgidath change, m y  ndt in ckorted d kquitablt 

trxatpmditurarmchrrdioacQtcdabo~tbytbeSupiameCaundbyotba 

commea;tgtors- The msdii d pbüc opinion anrr supportM ofbk Symes in ha 

~tl~~cctssf.uI~emptto~üsbthe~ailiiyofcbildare~rrabusinarr 

expense- 

As a doser apminrbion of the situation abovc rsverlr. had she bem succéssI.Uz ha 

victory waiL1 have been of q w s h d i e  kdit to the ofwomen in the 

worLforce ad m nci wouid bnie meant ha nlitive gain at th& expaiseexpaise The public 

scnitiny *ch I ~ c  câange rapirm aiiows fwgreater research a d  codtation and 

fora  a broida pcnpcdive on the f i d o n  of poiicy, making it mon ükefy that such a 

MKOW htaprrrrtion waild net pors witbad rmandmems to clrna the availabii of the 

b m c M s  of the provision on a nnacâ wider SC&, or mdred mi@ mt pass at JI. 

This case Jso nises the question of whcther, by Wring the rrspollslaility for chiid 

cpna<pewsoahersei€andpuaiiogtbciruemtbc~thrtwommkuthe 

gr- oosts of cbild cue, M. Symer wu acting in the gcnarl imcftsts of women. It Y 

mthituagdnik.ithwomca*ucthe-adrye~a~,wbomihW 

decision as to wbctba or not tby will join the pUd workforce as opposed to pmvidhg 







2.7 Tabk & 

Estimadon ofH..icLdd Iicoae AltaTufw V '  F a d y  Gmapr Alta Abolltlon of 

tirCrrab 

Net F d t d  tit 

Nct frwld i l I i r  

Tabl taCqJl t  

h c o œ t u l ( t C T ~  



2.8 D i v o d  Ppptr  rZtL On 

InthÏs simation, theiionnistodiilprrnrbtherdeia#>meamaofS50,000, piyiqehlf 

(forpurposesdcaripiiriwa, b o w m r u n l i k d y t h i s ~ k m f a c t ) o f h i s o r h a ~ t o t h e i r  

formaspousemthe~ofmiinania#,miinania#,~~thitrmamt~orkttotil 

incorne a d  paying ta on the remiiniqe W o d y ,  u Jlowtd under S. 6û(b) ofthe ITA untü 1996. 

The custodiai parent cares for the chiidmi and does not work outside the home; the maintenance 

isthesolesouraof~aipportud~beinchidaduincomeoatbctrxrrturn~~by 

law under S. 56(1)@) of  the ITA. AAa a divorce or scpontion, any m e s  of joint iiving wiil 

be goae, as two houscholds mus& be mmtamd 0 .  . This donale rccamts at least in part for the 

lessertwburdenonsel#nadaaddivOfCCdparents. 

Fach of the former spouses daims the persond exemption. Chiid a r e  arpauies cannot be 

deducted as the custodiJ parent h not anpioyed outside tht home, but k or sbe cm claim the 

"epuivaient to spouse" tmount ofS5380 f9r one of the c h ü h  The fama spouses end up with 

similar after-tax iatOma, though the cus&odiol parent has $22,011.28 on which to support three 

people, comprred to 320,172.77 for the non-custodial puent to support bis or herseIf. Their 

cumbined incomes rfta taq for the msintenuicc of fm pmons ova two houseboIds, is 

$42,183.18, tba~ndlowertofthei&a-trxmeOmesfir~numbaofpersons, becauseofthe 

unavajlabiîity of the chüd carc expses deduaion. 

The tax systexn provides ümited mcOme spm Ew divorced coupks with chüdren unda 

S. 56 of the ITA and thcm $5,477.88 more after-tsm incorne thn a d e d  couple in the 

same situaion and with the samc ori- incorne, though this m u t  be used to support two 

households. The autodiil parent wiU k fkk assbtai by a GST credit of $713 as weii as the 





2.9 Des 

Agahinthiscasc, divorceorsapintionwülmsathtaiithe d m t a g e s o f j o i n t ~  

are goae, as two huuseholds murt k wntunai. . O ridthecustadial penntmuetnow~~fchase 

chiid are.  Both of the fwma spourics may Jlo pucham hOUgChOId services. Agiin the 

assumption bas kca tht erch pireat ernir S25,ûûû. bowever d e c t i v e  this miy k of the state 

ofoffsirsindWe. Whanboth~hverniacoawr&ermuitrlbrrilrdown,thewurts 

expect thm to provide for M d  support accordhg ta tbcP relative ability to pay. Let the non- 

aistodial parent pay S6,ûûû maintenance* Tht jwent wül thcn ndua EouMe income by S6,ûûû 







43 A simiîar provision aîiowïag the khrsioddahxtion of alimony was emcted in the same year 
intbeU.S.A,uduetotbeb~m~~ta~ta~to~thcwrr.Congress~ 
that alimony payors would wt bave d c i c a t  hds  to m e t  tbcir ta burdai rfta pryïng alimony. 
Chüd support p . .  wcm mt amde Mwtibk in the U.S., however* W d y  Gcrzog Shlkr ,  
"ûn Ribüc Policy G r d s ,  A Limitai Ta Credit fbr C U  Support and Alimany," Awncan 
Journal of Tax Po- 13 QaU 1994)' 321. 

Richard Krcver? uSuppout PaymaM and thc P d  Iiicome Tax," m e  Hd Law 
Joumai, 21:4 1983,63%640. 





acceptedasmJoeaustoothalgamdrnitsdinr 15oftbeCûarter,cmtheWthtthyd 

~ e m i y # n n d a s t h t ~ f W ~  

S. 5ql)@)wasnotMbys* 1 oftbe~butu~,wbiehunjustiqtsome1~011 

w h i c h w a i M a b a w k b c o a t n i y t o t k ~ ~ t h a c i n  Thecaathddthaîthe 

gonnmies i t~CCt iV t toprov i&r~a ik idybseprn tsdddfvaced~~~wrr impo~  

ewugh to~~~lltaChlItCtbTCIC& ô u t t b l t t h e ~ d i d m t m e e t t ô e ~  to do 

so, due to i t s u a a r t i m ~ i n p n c t i c s m t h r t t b e d ~ ~ o f t h e p r y m a i t s d E d  wt 

aiways bcaefit h m  t h ~  incorne @tthg. N ' i y ,  t k y  did dide  &WU Sr 60(b) which 

dlowedthep.yorrpourctoQbcttbemtoni.;nuintbcLiaaive~radbydo~ao 

rendered chüd support piymeats ôetween divofcod or apamtaî pucnts t a x - k .  

The case was rppeJed to the Supreme Court. The fèdemi govanment's position in the 

apped was tht the decisioa of the Fcbril Court a s e d d y  d e m i  these payments tax-âse; 

that many f- statuts and poliQcs d e  distinctions on the bais of nmüy status, d to hold 

that to do so is contrary to the Charta h aimpiy to Liniir the powa o f P W  to make sociai 

Iegisiation, and lady tbat the ruiing causai unartMty in tbt Lw, enoowieing litigation and 

payors to default on paymen;ts. Th overridhg conarn of the govermacnt in the area was said 

not to be to increaserevesuef~thegovanmatî?omthis sourcebut to arinmthtsomone 

pays the tox. @oaiJly, both mw oaur wit& tbe rrpsrl of both provisions of the Act, as the 

payor is n o w ~ a i  onthe fbli rmo~mofthsirincomeradaobodyis able totake dvrntyre of 

incomesplittiag.) 

" Section 1 of the Cbarter muis, "The Carrrün C W r  of R i '  a d  Freedwns guarantœs 
the rights lad fireadoms set out in its subject only to mch rcasonable iimits pnscribed by iaw as 
can be dcmbnstrrMy-ad in a h e  MCI dcmaaitic soQsty." 
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T û e ~ o n t y m t h c S u p e n w C a i r t n a l e d ~ M m e . T h i b u d c D u o a t h t ~ t b r t  

the inciusioddaduction systam cstibürhsd oida tbe ZTA eonEarrd ifmytaag a bcnefit on 

d i v o d ~ e s ô y ~ t h a n t o i n a i m b ~ a d ~ m y ~ p o r t i o l l l l t e  

displuxmemofuW~oraibiüty~thctwofbniiaspau#tonihrhthe~Lwsystem, 

notthelTA. Todsandtbeprovirionr. kwrrneœsauytoholdtbitthtôeœfitwasconEadon 

the "post-divorce hmüy unit", and to recoph tbat W. 56(l)(b) anâ 6û@) operate at the lcvel of 

a couple to mühïze the tax of support payments, rnd so to pomote the best 

interests of the childnn to ciunirr thae ie mon money aMilabk for tbsir are. That one manba 

of the unit mi@ derive grarter ô e d t  ficm the IeeiJltion did not in ad of asdftrimer a S. lS(1) 

violation, nor did ï t  kd to a findiiiS that tbe dishdm imaniia to a deniai of equil b d  or 

protestion d e r  the Lnw. The caut dealt with any rdnamrtntnn . difliculties by holding tbat the 

amount of incorne -le d e r  the pvisions wr9 detaniincd by the fimüy law system, unda 

which a groswp sbould occur to indude tax liabüity. 

As in the S w s  case, the two f d e  judges of the Suprune Court disseated aMn the 

majorityjudgenient. Both concluded tbat the S. 56(1)@) rrquirrment idkged the right to 

equaiity guaratiteed by the Charters imposing a rpccUI burden on custadial parents by being ükeiy 

to disadvantage custodiai pareuts (recognizing tht the vast majority of whom were singie 

mothers) and Weiy to advantage non-custodial parents. By dohg so, they held that ït imposes on 

the former an unequil burden ofthe Inu and dedes thcm tbe epuil benefit of the Lw, violahg S. 

15(1) o f d i a C ~ a d d v a g e a b I e u n d a s .  1. 

Each agreed with the decision of tbe Feded Couit of Appeaî to strike it down, (in 

McLaughlin's case rtdvising tht S. 56 (lm) be "reaâ down" to exclude chüd support, iacluding 

only alimony and maint-) rendering chüd support paywm~ between separated or divorced 



t a x i n c o m t o ~ ~ ~ d ' i t u r t i o a ~ ~ o r ~ o n , r n d t h a t i t ~ i n  

d o i n g s o m 6 7 . / . o f ~ t b y ~ ~ t h r t ~ ~ & œ r t t h e c o r t o f p ~ r n  

"uaeqwlind~etnburdenonthtsbaildarof~~aodirlpiiaatrIüreMs.TBhd~." 

L'Heureux-hôé J. mpaâ tbit Chrrta pmtection rbould be u t d e û ,  because ofthe econornic 

a n d s o c l l l ~ t o ~ o r d i v o r c c d a i s t o d l l ~ o f t h e n q u a m m t t o i n c i u d e  

chiid support paymasts in incame imda s56(1)@). 

The disscnthgjus&ices coduded tht the bigberthe custodial parcat's incorne, the grCrta 

the disadwntage s u & d  as a d t  of the inchision of cbild support in bis or ba incorne. This 

ignores the degree to which the mr Men might be taken hto .coo~m in the court order. An 

'iineqiulcinduDjwtifub1etabwd~11~oaly~iiiuricswhaethe~~~fodialpueiitisMLuiga 

comparable or greater incorne than the maaisiodial parent, naihiag in the payments in the 

hands of the custodial parent h a .  a hi* mirginrl rate of taxation applied (the intaded nsult 

of a progressive tax system), and ro a smaiier rmaint ofafk-tax incorne behg ma& nnilrible to 

the "post-divorce tiuiiily unit". 

TbecantshvetiLaithe;ipprorchthitbotbpiueiulbivtadutytopmvi&forthc 

maintenance oftbQr chiîdren a f k  maritai breakdown Tbe mie âeveloped over time in fnmily 

law, and set out in S. 15(8) ofthe DiwKce Act, is that cach pinnt ia exp ted  to wnteiie to the 

support of their chiidrai relative to thir a b o i  to payY . Seprntion ageements and divorcc 

Settlements are stnictwed with this as a nik of thumb, but accordhg to the coarmon law the 

j u d g e t a a i n s t h t ~ ~ p o w a t o M k e d e c i s i o ~ ~ ~ t o b i s o r h r b d i â u t o w h r t  

course ofactionwould bebest suited to thecinnimstances ofthecase. 

" Lome H. Wolbon, "Refiections on R.v.lX-," Cliudirm F d v  Law Ourirteriy, 13. 
169. 
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c h a m m a s .  T b a e d d 0 i i g n k 8 t a ~ h o w c y c t ,  a s t h t y w i i î b c d a t a m t e  

equrl to or bighertîmnthcntewbicâanuldbiverppkdmthehuvb ofthe psyor~ 

Thaaboatioaofthcpovir~~mcrnthttbcpryorbaslessrtkr~incomewÂth 

w h i c h t o ~ ~ w h i e h o r ~ k w b y ~ o f k w m c O m q a a d r i y m a m i v S  

&kt the deduction provided wiü k loat. The h c e a h  e f k  was dïdssaî by the critics of the 

provisions, on the gmindr that the hi& rate of dehult ofsupport p.ymmtr were evideace tbat it 

was negügi'ble. Sadiy this is mt necaacuüy the case. It L a&dy possiile di0 the abolition of 

the provisions wül Id to a still higher rate of â d d t  through the removal of the incâltive enia 

of deductiihüity. 

Natha the dismhgjusticeq mrthose comumtators supporthg thar point of view, 

appeared to raaliEe that thcir propasols mdering the chüd support paymem~ untaxeci would be 

unfàirto t h o s e ~ w h o d o  mt qurlifyfortheprovisionsrndmustsupport cbiidrenentirety 

out of after-tax incorn. ûther aitaraitivss mentioœd, aich as taxation of the payments in the 

hands of the cbild, wouid hve  the same e&d. An optionai deûuctiodmclusion scheme, avaüable 

only when the payee parent was in a SgnScantiy lowa ta bncket, might bave been constmcted 

which wdd avoid the pobkm enmumatd by Mme. Thibrudeau, but again it wouid dow the 

tax dvmtage of incorne sp- of cbüd aupport monies oniy to those parents who bad sepamteci 

or divorced, 

It isumdyargued that thefinincirl situaSionof~ordBrorcedpmms is not the 

same as that ofmanid or single parents, a âisbtion which is valid when rrfariDg to the need to 

support two hauseholds with muiting utpensa. But as Mme. Thi'baudeau built ber case on the 

gro~~~dsthtsbe~bi~toptyia#weoopiymecifraniichwaetobewedex~hisivcly~r 

the bene& of h a  cbiidrea, there ir an a r p e n t  tbat an imquity arias in aüowhg deductioa of 



childsuppatp.ymemroalyto~aMplredqaithe~thtbienpcnstof 

riii8ngchildnnwillkthesimetod~dtbittbt~oftbepMmilnlrtioasiiipisao~ 

m l - t o t h e t s c i i t i m o f W ~ ~ r ~ ~ o f r r g i s e c b ü d n a  

Fmmrnd~~~)noJt'speqech,itmnainsthatthc~mdewailaMeafOrmof 

hcowspüttiagrndroatixsniiqe,which~notnniliMetomaKdor~eprnatsIW~ 

m o n e y t h y s p e a t o n ~ t h c i r ~  TbcMBimarroftbesohrtionsproposedbythc 

dissen~jurii~U~pwamoed~ktriPtionota~cuiiodirlptmitwahno 

exteraal sounxs of chiid support, whose incomc h fùlîy taxed, is cornpual to the proposai 

treatment of a scpmted or dntorced custodiil prrcnt. who w d d  r#.leive cbild support payœnts 

tax âee. It merely created msqudity of trritment of parents ia différent matal relationships to 

do aaything but Qtha aboli& the provision QSirdy and so lower the rmnmt of money avaiiable 

for cidd support to the cbiidren of sepintcd or divorceci prreats. or to provide some fom oftax 

break to d parents stiü supporting cbüdren? 

Another contentious issue in the pdEcy debate over the otisteace of the provisions was the 

efficiency ofthe taxstion and f à d y  Lw systems in i m p i w  them In 0th words, the 

degree to which the tax lisbüity was teen imo accamt in the dailtion of support paywnis in 

sepamion and divorce p-. Untü the Budget of 19%' the tax system mereîy repuind 

thnttbemcOmcbeincliiAnlbytbedpi~indmdemdonofwbowartobmtbc~ 

coasequences. Tbae was no gw0dance to courts or Iawyers in the Diriwce Act or in providai 

himüy iaw legislation as to how dcuiaiions diaild be d e .  T b  provision's snia in providing 

an incentive to malce greater payments or to adce tbmi at JI was therefore ummh In other 



t b a c r m y h v a k c i i ~ ~ c # n c y i a t h e i r ~ t r t o ~ i m l e n n r u y d i ~ o 1 1 o f  

th& e f b h m 4 .  

I t w r s J l ~ i n ? n i ~ , d ~ ~ h F ~ C a a o f A p p e r l r s t h e t c a ~ ~ n  

for striking down s.M(I)@), thit the fiiilüy hR system Wad to enoun thrt the provision 

operatedtotbtkiisntoftherrcipicntdthcchildrai9docarioaillywo~tothir 

detriment. Critics ailcged this the high rate of deault on support payments* was a sign that the 

provisions hd none of the iaceative dl& *ch the abiIity to income-spüt was supposeci to have 

on the payor, as a nirihr iamicsment to mJte the payœnts. The Suprane Court majority 

sidestepped the issue by m d y  syhg tbat the devard p s w p  to inchide the tax Iùbility shouid 

6CCLU. 

Evidence on the issue is codicting. C e  privitc sepadon rgnemms amy be 

m g e d  w i h u t  profdonai ad* on the tn implications. A 1990 Jurvey of judges coaducted 

by a judge f o d  tbat "only a nHaority of Lwyers present incame tax calculafions to courts where 

it would be appropriate to do s a  A major@ ofjudges dmiited that they wüi mt do their own 

caldations ifthe caiculaîions are not prcsented by coud.& But it is not judges Wb0 are 

apectedtodothecak&ions,itiscounself~tbe pwam,and~themutinenatureofthe 

practice of Êrmily hw, c b m b h g  respoanbiüty for tâc tac W i  îkom support paymerits 

shouid be stradud produre in aü sepontion d divorce pmœâiqs. 

For instance, the denuH rate as dcscrikd in Eünbeth Sachs, "Support and Custory 
Enforcement Programme: The Eqxaience of Two Yaus," Advoata' Ouattetlv, II (lm), 42, 
and in Fr& M. Steel, "Maintenance Enfôrcemcnt in Canada," ûttawa Law RMcw, 17 (1985), 
491493. 
49 Judge RJ. WiIliams, "Cbild Support, An Update and Revisions of Quiilification of Chiid 
Suppo&" MCW of Famiht Law. 18 (1989), 234. 
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a v e r a g c i w x , m t o f ~ n 8 ~ m t b e ~ n m i l # r o f c u s t o d i a l p a ~ t r ( w h o ~  

around 8041 waiwa) withMconmdoic to alpatatbintbeiammeofthekbmcrspuses. 

Tbeinchisictaintbe~ 1996budgetof~~rbolishcdprovisi01~wiihfrcderai 

c h i i d a i p p o r t g u ï ~ f o r t h c c a r t r w u i n ~ t o t b e ~  1, a 

oagmmds ofcff?lcic~lcy, 

and t h e ~ ~ m ~ t o d I m k i t i o a m d ~ o f t b e r o r k n d a i m o n c n c t .  

t h o u g b t b y h n n . I r o ~ w i u i o o n s i d e n b 1 e ~ w ~ , ~ o o ~ m i p o S C d o n  

the discretion ofthe court in mpport awads aRtbout regard to thc incorne of the 

recipient, ody that of tbe piyor. Without m o n ,  hm i strie h r e t i c a l  pcrspectiv~ the 

provisions d o d  a tax -e in cbüd support to rcpirard ad &O& parents, wbich was 

unavailable to d e d  or Mgle parents. One eshate iidiative of the los to the forma poup is 

the fedaJ govemamt stitistic wbich in 1991 gave $330 adlion as the urmîiected tax revenues 

fkom the i n c o ~ s p k b g  dowed unda ss. 56 and 60." 

In the vsiy budget that abolisbed the provisions, the totd cost of these tax des for federd 

and provmarl g o v m  was ahutad at $410 münoa tbr the 1996-97 f isai  year. Tbc 

revenue gains tbaeby genemtd arc to k put towurb impkmeiditioa of the Federal Chiid 

Support Guidelines lad new ~ O ~ C C I H C I ~  meames, u well as towrrdr the Wodchg Incorne 

Supplement of the Chiid Tax ~enefit? By the govamncnt's own admission, the loss to 

sepamted anci âivotceâ H e s  wiiî be signifiant, rnd the IOWW inoome custodial households 

wül be the group to los  the most. ûne commmtator &scriibed this rcarlt as uthe govenunent 

... havhg its cake ( i i  tur revenues), rnd eating it too @mise Eor ha* chaaged the tm 

- -  - - - -  

SI Lisa Phüipps and m o t  Young, "Sq Tax and the Chuter A Review of Ini&t&m v. 
C@," PeMeW of constitutioaol S 

O .  2:2 (1995), 274. 
" Canada, T h e  New Cidd Support Package,'' in B w  1996, (Ottawa: Department of 
Finana, 19%). 9-10. 



I n b o t h t h e Z l t i ~ i n d ~ ~ t h e ~ ~ f 9 r m o r r p m n i @  

treatmeat b r n w b i c h o a l y a v a y d g m u p w a i l d ~  anexception to tberixdes which 

wouid bave compticator) th& .drminlhm . . 'onwbüe making comintnity oftaxpaytf5 

relatively wonie off. Tbe mon cxapiom to the gcnanl tirr nibr rlbwed, the greater wül be the 

~ c p a w s i a n i r n d ~ t a a r p e n d a u r a r , u d t h c ~ t h e p o ü t i c a l w ü l t o ~ o t h c r c ~  

for exemption- The more trx aedits rad deductioos availibk to penons with the nqWrrd 

puaüfications,thehighertaaxpadihueswillbe. Aswdl,thclgatawinbetheupenses 

incurred in coilection, to pay fôr the more inteasive . 00 nccasay to look at the deciiils 

of each parti& case to ensure that the quilincations are mat. 

The Suprane Court hss becn subject to criticism fpr an Jleged reluctance to uphold 

Charter ri* in the trx am, and tackle the ITA on Chrrta issues. Indeed the Court was 

presented in the S p s  case with the sugpstion that it w d d  be overshoating the purpose of the 

Charter to subject the ITA to it, a d  tht it w d d  be bcst to de&r to the legisiraues with respect 

to difïicult economic questions. This was dismiurA with tbe comamt tbit the ITA wu catiialy 

not~~df i , rmsofCbutamiKw.S incc thsJ)nusrndInrbmrleoudec i s ions ,b  

Supreme Court has d e d  the fuies of statutory htapretation that appiy to triPtion statutes in 

the Bon-Seccnas clse, emphasbg pirposebasd mJysir of legidition in a way which one 

53 Ross Finnie, "An Evaiuation of the Tut Cbanges in the Govcmment's Proposed Cbild-Support 
Packagen, RNisW of FM& Jaw (4th), 18, 174. 



" JE. ued) Fuicher, The Incorne Tax Act, The Rubs of Intaprration and Tm Avoidance- 
Rupose va PlUn MeuDag: Which, Wbm od Why?" Review, 74 (1995). 577. 
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question the Supmm Court's to d guar ~OV~I~IIICI~ policier designrd to 

baiancc a bropd r q e  of ioQJ intemt~."~' 

2.11 wo-rrprt 

hthissturtioqtbeothaprnmirhadtoktoaPyrbrcm,mtbitmiinicainaLaot 

obtaiaible or e ~ n  amtanphal. lncomc L heid in line with tbc rest of the examples at 550,000, 

tho@itshould knotedtbatin 1993 thc~~gebmefOtfÙnaltlolltparentamilieswrr 

$22,621." ~ w o ~ ~ ~ i s d t o b s p i r c b r P D g c b ü d c r r r d ~ o u n ~ y  

dehid for chiid an apenscs of SlO,ûûû, lemhg taxabk incorne at I10,ûûû. A f k  the basic 

personal exemption, the "squivrlent to spousen provision mry k drimed, Itiving an a f k  tax 

incorne of S42.702.08. This is aruund 13% more tbsn the one-income hmüy of four, although 

this parent is supportkg thrre rather tban four people on it and in hct bas the third hi- 

inwme par cipita of the grwps smveyed at $14,234.08. she or be &e a chiid Tar 

Benefit of $1,336.08 dadateci on a totai incorne ofS50,Oûû. At this level of incorne, t h e  is no 

GST cndit. The abolition of the inc1usioddeduction provisio~~~ will bive no dect on this 

parent's &er-tax incorn. 

'' Lisa Pbüipps, "Tor Law: Equaüty Rigbs: TbixIiiAem v. Cl idq"  % c m  Bu MW, 
74 (1993), 674. 
" Statistic~ cind. -t Numba 13-2û8,10. 
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Fmm the CanTax apar9aeqitwuuldrpperrthitfiomataCiIincomeof 

s~o,ooo, ifta tbc -00 a t h t  cm od GST acditr. 8 rmvriad m p ~ e  wah O- 

in- w d d  bave S37,%821, a married coupk with two h m e s  545,62291. the 

divorceci custodul puent working only in the home $26*488.28 and th& non-custadial 

ex;-spouse $20,172.77 for a totai incorne of $46,671 -05, the divorcd aisiodial pennt 

worlong outside the home r d v h g  $35,653.92 and dieit ex-spause $16,019.94 for a total 

of SSl,673.86. The sin& wo<lring parent mceim $42,702.25. 

AU ofthese after-tax incame armunts must go to support two aduîts and two 

chiidren uada seven yeus of age, wah the exception ofthe iast incame which supports 

oniy one duit rnd two chiidm. Considerd without taking into account the costs of 

worLiag or m a b h h g  two hoosebolds, the ta burda is ûeavies~ upon married couples 

with one incorne, then the wodcing single prrcnt; next upon the married workiag owpk, 

&er this upon the divorced couple with one hm,  and is üghtest upon divorced 

woricing parents. 

The~thrtmialpssiadi~t~thtthcSm~egreatcsttlx~e,mdso 

the greatest tax qedhms, occur &e to the bwmaspütQie avrürible to dud incomc 

parents through the individuai ta rcbirq combmtd with the S. 56 provision ( d o s e  



cohabited with the taxpayer thtougbut the pnesdiqe 12aioath paiod, or is a pannt of a 
cbild of whom the maya is rlao a puent. Rum@on of wmmon-law mhtionships 
came about in b i i y  Lw to ofk  protection to individual% again mosily women, whose 
d c e s  anâ c ~ n a i o n a  to tbit dationsbip wwid othawise hm gone without 

Tm Act, S. 1 M(I)(a). 
" m., S. 118.8. 
* &id., S. l46(5.l). 



~ ~ a ~ f i t ~ ' ,  wbich a~ implawaed in J a w r y  of 1993, rephced otber subsidies to the 

decision to have cbüdnq iacluâing the hmüy dowance, the refiindable cbild tax cndit 

and the cm& for dependents unda 18 yesrs of age, thus tailorhg the subsidy to those 

splitttog c&cts of the individuai tmc unit anci of tbe inchision/dcduction provisions for 

cbiid support d t e d  in bigher amomts of the CTB be@ n c e h i  by custodial parents 

thaa by riny other gnwip, with the o~income h d y  racciving the l a g .  

Unda S. 63 ofthe ITA, taxpayers are allowd the deduction of cbüd can acpaises, 

but ia 1995 wae limited to the lesser of $3.000 for each chiid, or two-thirds of the 

taxpayer's eMcd inCome. Thc dedudion ir gmter for au41 cbiid d e r  7 y a n  of age (as 

r u n i m t d Q i t b e ~ ) o r f b r t h o 8 t w a h a ~ r n d p m l o ~ p h y s c a l o r m a o t a l  





62 From mrt of the RoyJ Co-on on Toggpg 0 

(ûttawa: Queen's Phta, 1966) in 
Arnold et. ai, M m a i l s m  Tw 17. 



Berry F.C. Hsu, "The Politics in tbe Cindira Judiciai Decision Making R-oces9: 
Ecommic A d y &  of T a  Litigation," Revi- 32 (1994). 742. 
S & b a i r t l n v w L l d v . H e r e w ~ ~ ~ T u ~ 2 9 4 , 8 4  

Ikmhioa Tor C m  6305 (S.C.C.) 



intapntrtiaioftbalTA,kthcwordrmtokmW~inirydrensein 

t h e w h o l e o o i i t a r t ~ f t h e r t i h d e , ~ b ~ ~ o I i c y "  I t i s ~ o r p a f i l p s  

M n t i i l M i n d a c r r . A a c i t b a i u d g s r a t b c ~ o a d i e $ ~ t o b i d e k b i a d  

t h e ~ ~ w r i m ü t y o d t b c m t s y r t e m ; t h e ~ ~ o f t b t p r o ~ ~ i ~ h  

q u c s t i o n m u s t b e ~ r n d ~ a s w a L  TheITAiswahoutdoubtapolicy 

inrff~naa. thoughonewboaea&divailess is limtadbythemiount ofincorne its targets 

m y  bm. 

Asapdicytod,tbeITAisol#ntodcbiiteovawhiits~~~sboddbq 

beyond the collection of govcmmmt ~CVCII;U~ to the thest basic a d  agrœd upon 

puMicgoods. I n t h e p o s t w o d d w i t p a i o d . i t w i s ~ e d t b r t t b e ~ u ~ s y s t e m  

be struchmd progressivdy, and designed as efîiefnciaitly as possiôle, in accordance with the 

public finrnce principles of horizontal d vteticai equity. For forty yecin these principles 

was followed in the coastniction of aa aiîummgmbg wdhn statc, in which the tax 

systemplayedm d p a r t a s t b e s a n a o f n m d r f o r s o c i d p ~  d t o  some 

degrce as a vehicle for ltdistn.buti0~1. M m  recady, consemaive, neoclassicai economic 

thou& bas dvraced a puôiic poücy p e q d w  tbit wodd limit the r e c ü m i i i e  

bction, tbrough p a t e r  e m p W  on aüowhg individuais to maximb personal weaith 

a d  M o m  of choice by less taxation.- These fundimcntrl beüef3 rs to whrt constitutes 

the -est pibüc good are wht wiü determine ta pdicy towards the parental decision 

on how to provide cbild carc. 

" Arnold et. al., MiitJIrials on Ca@h home T q  % 





3.4 

Questions of cqwty in tbe trir stmcûm intmduca the idsi ofjustice, and the iiad 

for pMic acqmmx ofthe RJCs pllgtlgateû. The Caa Conmission heîâ tbat equity 

should pmiril ova ail aba poiicy objeah,  on the grcmds tbit " Unless the aîioation 

of the burden [of taxation] is 1Faimny acceptai u fk, the sociaî ad politid &bric of a 





'O Samuel A. Rea, J i ,  Taxes, Transfkrs a d  the FrniÜy," Univ& of Toronto Lrw 
J o d  326-328. 



aadad~es,~itismdesdpopato~iatowxountwbdhaornotthcS50,000 

total iacorne murt k spent on one nnt or mortgap or two, or on cbüd c m  oosts into the 

thousaads. 

I n w b i c h u s e , t h c t a ~ ~ b e ~ ~ i y w b e n i t J l o w s ~ ~  

2% more r&a-tax incame to Qul-iooome b i i i c s  for the additionai msts of chüd are, 

wtnchnodwbriretheIgcrteardditional~to~bathp~mswork Anditnyr 

be equitable to JIow 30% more after-tax incorne to d i v o d  rad scparated parents to 





- - 

Tl E. Diane P& "Canaâian Fmiily Law and Soarl Policy: A New Generation," Houston 
Law Review, 3, fmtmtcs 49 and 50. 





market with after-tax h m c .  The tbsory of mipded moOme Jso assumes that the couple 

who both work d e  tbc home hm miditional cos@ fw transport, clothes but most of 

places on the secoaduy wodcer (aîmost ahgm the womin) by raishg opportwllty 

 cos^." 



Tm Act: Miwhge, Motherbood, 
and Divorce," -JOIllllJ the Law, 37 182. 

Jack R Londoa, "The Impact of C- Paaptions of Social Equity on Tax Policy: 
The M à d d  Ta UiÙt," w e  wrJl J e  26:2 [1988], 294. 



chüdraising is C O M X ~ ~ ~ C ~ ~ " *  For the s m ~  ramns, dvociitcs b m  the cliild cm lobby 

aim a avoiding the fiirihr pnMiption of CU cm. at maeuiag the number of pubîic 

non-profit cbi lduresplccsud~therdaoftbcstateinchüdare,  d s o  

oppose nirther paivrte tax rdief?' 

The possibiüty ofhter eooaomic weilmrr, amow 0th aspects of traditionai 

womanhooâtowhi~htbyobjcct, l e a d w m ~ f a a i i n t t ~ ~ f ~ t o p s o b r a s t o  

conclude tbrt distinR roles and ~ o t u  m to be dhcomged entirely, and tht both 

spouses shauld be c11c0utgsed to wock outsde the km ami purchase cbild care 

accordiasry, as part of a much btoader iaova to U&privraize Pd 'd e f m i h d  [sic] mt 

" 5bjg 303. 
" E. Diam Pask, ''Canach Famüy Law," 499. 
'O %id. !ke ais0 N i  Duclos, "Breakhg the Dependuqr Cucle: Tbe Famüy Law Act 
Reconsidexed," UmvaPty of Toronto Facuhy of Law Review, 45 (Sprhg 1987), 3 
" C I L .  Young, m 3 d  Cam ami The Cbutar: pmiileging the Privüeged," Review of . . 

O - C P ~  Studia 2 (1994), 34-35. 



Wae a govemment-Wed, universal cbild are system actd îy  put in place as 

adv~ad,~coat~tbdwcci i thetatrri tmmtoftrwomEoai .doncincome~ 

w d  kcom m m  more pro1Y)U1ICdd. Buause of thir bdiefthat the overriding policy 

priority must be to ncilitatt womcsi'r cqurüty with mca through economic iadependence, 

maiibasofthecbüdcrrrlobbyrnd~whowiahto~caapcbasystminplrerue 

- - 

" Pbillipps and Young, 226. 
Ki., pp.250-251. S a  a h  the rpproich of Judiih E. Grbich in T h e  Toc Unit Debate 

Revisited: Notu on the Criticai Rmmrccs of a Fanimg Revenue Law Scholarship," 
O~WO~BHB Igd tk 4 (199&91), 512-538. 









T î m g û m t a m  -the ùnputtdworthofthe workdone inîhe 

bom+~opporhtm(y~oi~brtemploymcattothcayrthanespautisaottdr~11 

intor#wiati.thetaxy41matpnicaspnicaS Tbalitamnsontheaibjtaisdomirntcdby 

those Wb0 empbi8ze the cconomic idqmdaea ofwomea at di costs. Acm&eiy, the 

childcare cxpciise deduction b lrtedy seen as a fOrm of fdcompenst for housebold 

savice~whi~hmustbcphssedriithatbinpmuidsdrOrintbehamc,d~theslime 

tirne a fom of mqpition of homeaoskcts' ssMea as imputed tocorne. 

This is a the wry least ironie, as the plciid naitt of mqnizhg home cbiîd 

canasimpitedmcoWWto~bighatrYdioawhaethaeisle~abiiitytopay. The 

one iacome f b ü y  his one iacome ewa supporting t h  depeadents; the two incorne 

family bas two eamers support@ two depadea~ .  This is an miportant diffefetlce. The 

d t  isastheCanTaxapaimecitdemo~oaaincomehrmissgo homewiththe 

lapstaAer-taxincome.mdsoraderthestryrtbomspouceev~moneco11omicaily 

dependent on the worlMg spousc (ii mst cases the îmsbd), entirtiy contrary to the 

prociairned goais of modern policy. 

Tbe conamil cxpressdd by conmieatiton rbout the ecommic âisaâVBIIfage arising 

fiom providing home cbiid cur durhg marriagt anci 1uvhg the iabour force are eosirrly 

vaüd. ~ U a p m M ~ m h a m o i o i i o f h ~ m i c ~ ~ o f t h c ~ g p o w a  



" Sm e q e d l y  Aked A Mamo, Taxes, Wbat Taxes?- Should the Cowt Discouat 

10,299, and C a d  J. Rogers09 ''Judicial Wqmtation of the Spousai Support Provisions 
of the Divorce Act, 1985. Mmes' 12.31, detahg attmpts of fuaüv k w  
couwrcrossthcunuaryt~cJculrdethslostbmt;ind~pportuniti~t~wms~f 
divorQae mpks ova thc paid of the mmbgq in orda to cilcuiate spousil support 
amoulm. " Christopber J. Bruce, A Contmtu&Mdd of the Det aminaion of Srnusai S m  
ymn Divorce (oiipubaabrd), cited inPa&, "Cmdiin Famüy Law," hotnate 24. 





Pa&, "CanadianFlinüyhw." 
'' Rea, Taxes, Transfb," 327. 

m., p. 33 1. 





p r r r n t . o r t h e ~ t o w h i c h b a u c h d d i a d c b i k i a m ~ a r ü l k p u c b a s c d a  

providcdimpUdwithmthehomc,the~tbetixsystanaccordsparentsof~g 

marital canimatures in the support of thar cbildrai bccomes vay important. As 

~ M ; a l ~ n c y p d ~ T m m a ~ p a i p e d i v e i t s e c n v s i r o a i c t h t a s O a e t y w t i i c h  

cboo~~itslacoflltTnActtorpparaaitnlkdiedecisiontomaysbould 

subsidizeanâ~~edivace.Jtbouehadmittcdlytbunli lceiythat 

incorne trx iiilplications Win r&Çt decisiom to 

A generatioa of amnornic scholiraliip appaed to danoenphics hm Jina then 

providcd a body of mearch iodidng tht W o n  mry stmngly influence the worldi,rce 

participation Rte and the fértüay rate through its Cgcct on the incorne of marriecl 

womea" WbiIeitmiybemon~9aiitivdytoagreethitthelevdoftaxeswiü 

dictitehowrrrmycbüdrcaaGmilywinhm,itUpahpserPatoacceptWthe 

tSnrtonld~yhlpdetCtllDjlltwhetbatbcoœplreatpro~chüdurrhthchom~. 

oreamsa~8~0ndincomeandpirchsgcbüdan. 

Author of arnoag other works A T m  on tl# F e  (Cambridge: Hanmrd 
UaivasitypreSq 1981). 
" Mdoney, "Womcll and the Inoome Tu Act," 208. 
" S ~ w i t h t h e ~ w o r k b y G a r y B c c k e r i n b i r b o o k  ATreatiseontheFdv. 
su~eyed in Yoram Ben-Pontb, "Ecoaomici Pd the Famüy - Match or Mismatch? A 
Review of Becker's A T m i b  on the Ftinüy. JaumJ of b m u u  n 'c Litetahire, 20 
(Much 1982). 52. 



* Rcr, Taes, Traw&n,'' 334. 
* Becker, "Trestjse on the FriaÜy,'' 98. 
'Oo m. 



Thou~itiaiy~considerableaiplrniioiypowabyüdriqgtheincnrciag 

~ p o w a o f w o u m i n d C V d O p e d ~ e s o v a t h e k s t  l û û y a r s t o t h e ~ i n  

Iibw force Ppticipation o f d d  women rad the îargc decline ia ffftility, the wgment 

that childrcn are a rOrm of coinmodity bas œrhin Qrwbaclrs. 

T h e t n m a a a o f a ~ w i i h ~ w ü l d i l f a i o c o r ~ t o w h e t h a p i M i c  

poîicy considers baving chiidren to be d h m g a î ,  t o h t a î  neutdy or encomged. 

Consideshg cbildna to k mady a mtaa ofthcir parajts' wnsumption decisions, 

withoutuctemai s o c i a i ~ o t b d i t s ,  kadstothepnsentpoiicysituationwhichis 



" Bat-Poratb, "Ecommics and the Famüy," 59. 





3.11 Pro@ -m 
~thcta~aadnlrrtotbedacis io11toprovidecl l ldcueinthabmc.  

through the extamion of =me hm of- dvmtage f9r cbüd care whether provided in 

the home, or in the form of M d  aue qmses wbea ôoth p~ents rn employed, wouid 

~ o w ~ p r r h r r n c g t o p n v i i l m t b e c b ü d c r c ~ o n w h ü e ~ d i n g ~ ~ t  

ecommic proteaion to the stay at home  pous se. 

I~,~iytarrlidprovidadfwctiild~ahthchow~dbcticdtothe 

spouse p r o v i a  the carc, in orda to provide some fwm of protection against thQr 

weakeaiag economic Siatation. A sWtab1e means fbr this mi@ k to dow an RRSP 

munt  byond the RRSP comrt.bution IEniit oftbe workhg spouse anâ quel to the chiid 

care acpais#l dedudon, to k rmde out in the name of the *y at home spouse. To the 

extent thaî tbrt provision is mt useci, a d d d  RRSP couid be created in the name ofthe 

stay at home spouse, for use upon thcir rabirn to the woddiorce. Shouid &d chüd 

cm be iatroduced, the most eqyitabk way to inphnent it would be through the use of a 

taxcteditorwnrcber,whi~hdbediractedto~thecbildcarewo~~ofthc 

parents' choice, k i t  aaiastitutio~a8hmilymaaba. mckdingthepuentoranuu 

relative. 

Another p o s s 1 i  w d d  be to dow the cbüd cin apcast deduction to be paid 

to the stay at home prnnf or to a close fàmüy mmiba, as a form of income splittiog of 





Critics may argue tbst to hdtutc the piopor#l pvisioar wwld induce a âilse 

chiidren ody to end up with very Mt ;ibility to support themsehres shauld the mmhgt 

end y- ka. whai it w d d  be practicaüy imposrable âK tkm to am incorn I d  

with d c h  they couid take dvmtage oftbe RRSPs. Tbe m e r  to this lies in the fbdy 

depedasts of k i r  fornia rpoure. U ' w ,  tbis bu not kea the  patte^^; the couw 

have cbw#n to fdow otba rppotchea, aich as tbe need fot a ''dean break" baween the 



lm Uunq "Taxes, Whit Tixq" 3lCMll. " Rogemm, "Judicirl Intapabtioa.- 397. b rlso Ellca Z w c i i  "Chüd Support 
Policy rnd CMd Support ûuidtlincs: Brodeniqe the Agada," Q@an Jcturnal of 
Womcn d the Law, 6 (1993). 377. 



semndary crnawaitd se& work aifdde the home ifthe pmqedw incame dida't 

a d w b r i a v a t h e ~ ~ w e r e t h a t î t ~ i n - c l o t b i o g , t r r u w p o ~  n86J 

cliüdan and b o o s d r ~  

I t d # u l d a o t k ~ t b i t m a c l i n u t t o f e c o a o m i c ~ , g e r i a i l j o b  

iastibiüty~twoinco~monrtrnctin:tosprrdtbcridtofj&lost,udtode 

greatcr cfEorts to procure long tum ccommic sdiay, ôy ôoth plnnts empIoyed. 

In the W o n  ba dcscribsd, it miy k tht the oniy women who chose to stay at home 

to pmvidecbildanrnthoscwhosehiskads~weaithye~~lghto dowthcmtodo 

so, or thor whose incorne w d d  k so bw that it bardy COVCTS the cost of child care and 

isnyt considemi worthwhile. Furtbarmore, pMnts who whh to hnn one spouse remaïn at 

home with the cbildren win waat to k as artria as possible of thcir d e  incocue; in cases 

wherethemothcrhrthemore~orgreater inco~  thedcQsionmayweii bemade 

that the htha stay at home with the childrm. 

Omri the sale ofthe m o e  of women iito the wotiâotce ova the post t k t y  

years,itisemudyrrguribktbrttbeirpnrmce(bacisnowtbenorm Tbepostwu 

incfease in the labour force particippsion m e  by woma bas primuily been made up by 

women with cbüdrm at home.'" In 1990,7196 of couples with cbildren a& 18 or 

younga in the house-hold wae dual-eiirners, with both parents having some employwnt 

outpide the ba~, ifmt fùiî time empl~yment-~" Tochy it is more accumte to assume 

''O From Statissics Canrda - CaSalogue 75-001E, in Penny Basset, P e n p d v a  (Summer 
1994), 37. 
"' From Statistics Cliildi - Catdogue 75-001E. in Ksihciine Mpshalz Paspective~ 
(Autuam 1993), 23. 



c c o ~ ~ ~ ~ f ~ ~ ~ ~ t h t b i r t h ~ f ~ ~ d f e n n t b a t b a a  

âornmmriageitdfmLU P t k i n c c m e t b l S w o u i â k ~ u p U a n a c h ~ c t t h ~ ~  

COS ofcbild are, the inauence of ta mcmtms oa the cbüd an dcQson may be 

Shaildtht~~cttopobdtbcrlhuiitic,ccoaomicsrcneœofthcst.yrthaw 

paKentifthti!sthQrdecision,giventhtovawhetnmigmcaavss to WO& the most likdy 

n s u l t w o u M b e m a d y a t c m p o n r y ~ ~ a ~ ~ o f s c v m l d d e s , d t h e  

yomgest cbild ir in school fllll tirne. For womcn leaving "mid-Icngth murLges," a pdicy 

arrangement mch as the RRSP provisions proposai could be o f d  iissUtmcc upon their 

retum to the workfora, as they would hve a iong amgh period of aiaployment ihead of 

than to take adwmtage of them. For women laving vay long mankges in which they 

have amr worked outside the home, the wwfs a applrmtly more sensitive to their 

inability to becocne sdhu&ierd and make awards with a greater degcee of sensitivity, 

though the uawnt of spaisrl support may stiil be questionabiy low.ll3 

The thwry ofimputai iacow proviâai a mon acauate reflection of the rd 

situation when women's incomes out6de tbe borne were low or ne@igr'b1e. It wouid hve 

ban a lower oppomidty cost to provide chüd care in the home, aud lass incorne forsaken 

by dohg so. The most important part of Bedrds thesis for the child care decision is the 

&kct he predicts of the hi* incorn kvds mw reachcd by women. His work suggests 

thate~ciaretativeiydincantm~mihraimportmtdi&rracchdecisiomde 







incomaspliniag bsaure of the arty adoption of tbe individual as îhe tax unit in the 

ecoaomic indepenâencc ofwomen above JI otkr policy gais have been translateci 

pract idy  hto tax provisons to ammgencounec rmvrid womcn with children to work outside 



breakdowm, tha seSSacIjfiQatdOt-itbamtto anforcalQcnare secnin 

theloagnmutoodctrimentrltotbtrpoiuitwhoQcrs,mdsoisdeliberas~ 

(lhmwaged* 

H ~ t h s ~ ~ o n t o t ~ t o r r l i e v e c t i a d a n w ~ i n c u » s s u c h r r  

S w s ,  ( ( thaiehintbrtcuie thcpl i inDiawrrI~~tokaentthe~airrowgroup 

of seifknployeû womm) whüe the cbüd care a?rpcolcs dcduction qmScaily forbids the 

paymm of chiid cm costs to a parent or hmS/ amber. Heace the lobbyhg for a 

universal côüd care system, but one which SrriQly oppases the a d d o n  of fiirtha tix 

relief for ptivate cue. 

InboththeSjmesancithe TIiiknvtplnr- tbeplrimiffwurlobbyiagfor 

remgnkion of discnmrmti 
. . 

'on basd on ha status as a womra with child care expensa. In 

both cases, thsy were supported by the media and womn's groups Who ôelieved their 

causes were in the nisemst of womcll genedy. But in bath cases, a closer economic 

dys isdtbi t tbe irsucasrwouldhvebec i i to tberr lr t ive~eof the  

grCpt majority of women in rimüu -. 

Symes M d  she wm .ctme to the budit  of womcn in bringing a constinitional 

challenge to the aimtition on chiid a r c  to fiatha hciatite womri's' abiiity to 

work outsiâe the home. But had sôe succcedal, aLe w d d  have pîaced s&employed 
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Emdovment income (bow 14 on J 14 dœ) 101 
Commffsions (box 42 on rl T4 dm) 102 
Otheremdoymantincorin 101 
O(dAQeS4cuiily~k18ont)nTIA(OAS)Jb) 1q3 
Canada or Quobec Pemïon ?lm ômdWbox 20 on Ih. TWP) aUp) 114 



Step 4 - Taxabk income 
SIN: 900-000-00 1 





nrnilhC)rihuw 
Step 6 Refund or B.knce owing 

Unempkym& Iwnnci 4m 
R e f u n d o f i n v d n m t t i p t c n a t ~ ~ F o c m T Z 0 3 6 ~ . 1 ~  464 
PartXiI.2 tnrdt#mdit(bx38 on rlT'3Jbr) 4m 
Empioyee and uœtnor GST (rCEich F m  GST-3701 487 
T a x W  bvinaûhmb 47a 
F o r w a ~ ~ c n d t ( n P m F o r m T S B 1 )  478 
Cr- MB CIO 404 .99  

TOTNCREDCTS 482 404 99 
Sübbra h~ 482 horn Iki. 435. 

REFUNO 4~ 404 199 P41- 
'LwmcloaEo 4m 

OlRECT DEPOSCt REQUEST 
Brand Imlibitiori 

-d 
AdEidi a chquo or monay orûer 

numbef numkr Aecount nu* 
1 .  

P y r b k t O m R ~  

'O2 ' d k  Tu-~C~B] 
704 1 ~ Y w r p y m r n t i r d u e m ,  

701 Vrrthn AptiI30,1096. 
d r ~ n t o t h e ~ ~ n t  

Sign hua W 03 /07 /97  T d a p h ~  l204) 475-6231 

490 Psnonoribnpridtopngr,Wnturn. 
Name 
Addr. 
Prw. P#EiIrnk Td. 



and Manitoba 
Individual Imxniw m m  
 tep 1 - ' r  T i  m. 
Firatname H e m  

Green 
cm: Alwandra H. t.ri'+rnt 
Addr.: 21-785 Dorch.nter Avenue 

If you becama or ceœod bo k r midaM 
of Canada in 1985, giV, d: 

DDMM 00 MM 





Step O - NondbndabIe tu cndib 
B a s i c ~ v n o u n t  ClJm m14S6.00 300 
Age amount C i  you wmm bom in 1930 or- al 
spow amount 

Comm-f-WmalailJoii: 
Brsunowt 
S ~ b t n d n n i t ~ " 8 r n t ~  

UnernrJwmentInwmœpnmiumrItom~18orirlT4Jip 3l2 
Pension incorne munt (mobnum $1.000) 314 
Oisabilihr amount ~drim $4.233) 318 
D i s a ~ a m o u n t ~ f f o m a ~ ~ ~ a o o u œ  318 
Tuition fem S20 
Education mount 332 



Step 6 - Rehind or Balance owing 
)nr- 

IcwWthathentonnraori@mnonthirnbimwidhrydocunmll d & h d h ~ c o m p # s  
and fufly âmdooaa rl my incana 



l'm. 
Fimt nuin: Diane 
ûmtnuna. ln": Dowon 
CD: Alexandta M. Lamont 
~ddr.: 47 H a r v a r d  Avenue 
W. Winnipes 
Pm.: Hanitoba 
Ptxtd& R3H OJb 

Manitoba 







Ernptom and pwtimOSfnbr), Whch F m  GST-370) 467 
T a x p a i d b y i m  476 
F o r w a ~ ~ ~ m d i t ( f r P m  FomiTS1) 11) 
Credib MB 479 

TOTMCFIEMTS 482 

, DIRECT DLPOSlT REQUUIt 

400 Perwnorlkmpddb~npwrlhirnaim, 
Name 
Addr. 
Prov. Podrlcd. Td. 



R e m i n  

and Manitoba 
IndivMual hcome tu naim 

, Step 1 - ldedm-II 
Mr 
David 
DeanerY 

Cm: Alexandta M. Iamont 
Addr.: 21-785 Dotchutu Avenue 1 
ci Winnima 
Pm.: Manitoba 



Step 4 - Taxable income 
Eidw~#irWlnoorwhomh.lJll, 200 

SIN: 500-000-005 

2 





Addr. 
, Prov. PodJ""k Td. 

Do not usa 
this aren 

rn 
684 

- I - 
I I I I 

J 

1 




