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ADDENDUM

Research for this thesis was concluded on February 1,
1976; on February 23, 1976, the Supreme Court of the United
States issued the following order in the case of Construce
tion Industry Association of Sonoma County v. City of Peta-

lumas

Motion of Pacific Legal Foundation to file brief,
as amicus curiae, is granted. The petition for a
writ of certiorari is denied.

‘Thus, the ruling of the Ninth Circuit Court of Appeals

fat 522 F.2d 897 (1975)]1 is final.
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ABSTRACT

A legal analysis of some of the solutions to the
problem of urban sprawl focusing on phased-timing develop=-
ment as implemented by the City of Ramape, New York, and
the urban growth limit solutions variously termed No,

Non, or Limited Growth Planning. An analysis of the
United States Constitutional Right to Travel as it applies
to these solutions with emphasis on the case of Construc~
tion Industry of Sonoma County v. The City of Petaluma,
California.

Secondly, a projection of the United States planning
solutions onto the Canadian legal infrastructure and a
discussion of development control legislation.

Thirdly, a discussicn of the misinterpretation of
the decision in Kruse v. Johnson and its codification into
Canadian Municipal law, specifically‘the use of, or pre=-
clusion of the use of, the ground of "unreasonabléness"
in challenging zoning by-laws with the resultant possi-
‘bility of using United States solutions without any prac-

tical means of judicial review of their implementation.
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A NOTE ON CITATIONS

In consultation with my advisor the system of cita-
tion used was devised as a synthesis of a number of
different style manuals., The general object and purpose
is to provide intelligible citations which enable the ready
location of the material in the University of Manitoba
Law Library where the bulk of the research was carried
out and which library is a standard teaching library.

. Footnotes: Citations are to the West Publishing
Company National Reporter System for the United States of
America case law, This was done since the Law Library
does not have the Official Reports if they are covered by
the National Reporter System.

Canadian and English material is c¢ited to one re-

porter only and the choice of the reporter was dictated

by the availability of that reporter on the day the research

was undertaken,

Bibliography: I have used a modified system instead

of the Harvard Citator system because I feel that fuller
citations are preferable. Therefore, I have given, as
best as possible, the following information for texts:
namely, author, title, city of publication, publisher,
and date cf publication. In some cases this has been ex-
panded.
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For periodicals I have used the above method in
that I have given the author, title, and citation., Abbre=

viations are those used in The Index to Legal Periodicals.

A date preceding the citation indicates Commonwealth ori=-
ging a date following indicates United States of America
origin.

Full parallel citations are given where possible
and multiple reports are given for the sake of complete-
ness. No order was used in the listing of reports except
that they generally indicate the report actually used. At
least one of thé reports can be found in the Law Library
collection.,

I trust that this method is clear and that it makes

the reference material readily available to those who use

the Law Library of the University of Manitoba. The planning

reports listed in the Bibliography are in the Law Library
collection and recourse to the Architecture and Fine Arts
Library at the University of Manitoba should not be neces-

sary except for urban planning material in general.
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CHAPTER ONE
INTRODUCTION

Iﬁ response to rapid urbanization and suburbaniza-
tion of the United States in the past five years a pheno-
menon has developed=-namely the attempt in various small {er)
municipalities located in the path of growing urban centers
to try to prevent or evade the problems of urbanization,
Municipalities are searching for ways to prevent their
growth beyond a maximum “"desirable size;" their attempts
have been met by challenge even where the legislation is
lacking in bias, racial or otherwise. These challenges
have resulted in the develcopment of a new zoning premise:
the requirement that the general welfare of the éommunity
includes the general welfare of the region as a whole.

In general, the United States and Canada derive
their basic zoning power from common law powers irherent
in sovereignty. Even though it may be said that the zoning
power is granted by the legislature, the legislature has
merely delegated a portion of its sovereign power. While
a municipality is a creature of statute (except where
there is home rule), it necessarily follows that if a muni=-
cipality is not specifically prohibited from exercising

police powers (when given a grant of powers) it has' the



power to effect zoning by way of the common law doctrine
of nuisanceel However, in the United States the Federal
and State Constitutions place limits on what may be done
under the banner of the police power. The I, the Vv, the
¥iv, and now the IX Anendments to the Federal Constitu~-
tion prevent certain types of planning from being imple-~
mented even though they may be effeétive in stopping
urban sprawl or being maintained if enacted by a munici-
pality. The Canadian situation diverges in that since
18982 no local government has had to worry about having
any by-law guashed or declared invalid onlthe basis that
the by-law is unreasonable, the basic test of the United.
States Vth Amendment, and this pxinciple appears to bhe
firmly enshrined in the provincial legislation in Canada.
Since 19593 gpot zoning has been legal in Canada; the
Supreme Court of Canéda ruled in that year that all zon=-

ing was inherently discriminatory4 to some extent and

that a municipal council was free to draw zoning boundaries

lSee Siegan, Bernard H., Land Use Without Zoni
i = : o thout Zoninc
Lexingtong Lexington Books, 187%3 = de

‘2Kruse v. Johnson, [1898] 2 Q.B. 91.
3Scarborough v. Bondi, [19592] S.C.R. 444,

, 4In some cases discrimination has been shown but
these cases closely intertwine the issues of bad faith
and fraud. See Re Dillabough, (1967) 62 D.L.R.{2d) 653,
Re Rosling, (1967) 64 D.L.R.(2d) 82, County View v. Dart-
mouth, (1974) & N.S.R.({(2d) 1, gtandard 0il v. Kamloops,
[1972] 5 W.W.R. 660,




wherever it saw fit. These two principles make Canadian
zoning practically unguestionable.

With the problems of urban sprawl6 facing Canada
more acutely in the future than at present, it is only
natural that Canadian legislators and city planners might
look to the south and view the solutions offered in the
United States. They might also look across the ocean
to the United Kingdom and see what was done under the
statutory title of Town and Country Planning. The Canadian
planner has a more liberal climate within the legal struc-
ture of the municipal government to propose solutions
than his American counterpart and the legal ability of
the land owner or affected person in Canada to challenge
the planners is not as great. As long as good faith is

shown by the legislators, the planners' ideas can

SGrounds that are possible, but generally not
available, are the absence of enabling legislation, uncer-
tainty, procedural error, improper delegation, and sub=-
delegation.

6he trend toward urbanization is projected by
Federal Urban Affairs Minister Bernie Danson: Ontario,
Alberta, and British Columbia would increase in population:
Prince Edward Island, Newfoundland, Yukon Territory, and
the Northwest Territories would retain their current popu=-
lation percentages; and, the rest of the Provinces would
lose population.
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generally be implemented. The private citizen's (sub-
ject's) recourse is to object to the city council, object
to the municipal board, or to elect more sympathetic |
legislators.

This thesis shall outline some of the new solutions
to the urban problems developing in the United States and
an analysis of them in terms of the Canadian legal infra-
structure,

As to format, the research material is current to
February 1, 1976. The organization is chosen because of
a statement made in one of my undergraduate law classes,
"Just give me the facts, I can draw my own conclusions."
Therefore, Chapter Two sets out the ideas employed by
Ramapo, New York, Phased Timing Zoning; Chapter Three
views the issue of housing limits and the United States
Constitutional Right to Travel; Chapter Four outlines,tha
new developments of No Growth City Planning; Chapter Five
reviews the land use control mechanisms in Canada and the
United Kingdom. In Chapter Six the hisﬁo#ical development
of the Canadian codification of the Rule in Kruse V.
Johnson7 is traced. The final chapter, Chapter Eight,
draws tentative conclusions for future analysis and con=-

sideration by the reader.

7§upra, note 2,



CHAPTER TWO
THE NEED TO STQP URBAN SPRAWL

Only five per cent of the land comprising the Pro-
vince of British Columbia is available for production of.
food crops: ten per cent is available for all agricultural
puxsuits.l By 1972, fifteen thousand acres per year were
being converted from agricultuxe to urban usese2 Te
prevent a similar problem in Dade County, Florida, the
county Qovernment [City of Miami] adopted a housing permit
moratorium on May 15, 1973, with the following pre~amble:

WHEREAS, the zoning ordinances of Dade County
are predicated on a comprehensive plan, and are
designed to lessen congestion in the streets; to
secure safety from fire, panic and other dangers;
to promote health and the general welfare; to pro-
mote adequate light and ailr; to prevent the over-
crowding of land; to avoid undue concentration of
population; to facilitate adequate transportation,
watexr, sewage treatment, schools, parks and other
public requirements; and

WHEREAS, the continual process of growth and
change within Dade County requires the continruing
analysis of living, working and production condi-
tions; and

lpritish Columbia Land Commission, Keeping the
Options Open, Burnaby: British Columbia Land Commission,
1974, page 5. The total land area of British Columbia
is 250,000,000 acres. Ten thousand acres comprise the
principal agricultural area of the province.

21bid.




WHEREAS, the continual flux of social patterns
in the urban community often requires intensive
restudy of areas of the community; and

WHEREAS, the changing social patterns often
cause existing zoning districts to become cutdated,
inequitable, unbalanced and inappropriate as
applied; and

WHEREAS, it is in the public interest to
make a comprehensive determination as to whether
existing zoning districts are appropriate, where
it appears that changing social patterns have cast
doubt on their propriety; and

WHEREAS, it is unreasonable to allow the
issuance of building permits in areas where environ-
ment considerations and changing social patterns
have cast doubt on the propriety of existing zoning
districts as applied thereto; and

WHEREAS, the health, safety, welfare and
morals of the people of Dade County cannot be fully
protected without the establishment of a procedure
for the unhindered review of the propriety of
zoning classifications as applied.

Urbanization is a concern of the commonweal,

The northeastern seaboard of the United States "is
the site of a remarkable development~=an almost continuous
stretch of urban and suburban areas from southern New Hamp=-
shire to northern Virginia, and from the Atlantic shore to
the Appalachian foothills."%? so wrote Jean Gottmann in

1961, The problem of urbanization is upon us; urban sprawl

3Metropolitan Dade County, Florida, Ordinance 7218,
May 15, 1973,

4Gottmann, Jean, Megalopolis, Camgridge: M,I.T.
"Press, 1961, page 3.




is devouring the countryside,5 As Norman Marcus of the
New York City Planning Commission has saids

Unless the remaining vacant land in the
state is allocated to a set of sound regional
pricrities, it may become impossible to undo the
mistakes which have been made in the central
cities and prevent their redevelopment. Similarly,
areas that are now rural and suburban are apt to
slide into unplanned growth willy-nilly at the
behest of courts and developers who apply subjec=
tive stands to remedy clear violations 8f equal
protection constitutional regquirements.

This is not a typically North American problem. The geo=
graphers project megalopolisis in the following areas:

1. The London - Paris - Ruhr Triangle

2. The Yangtze Delta

3, Tast America (slightly south of Gottman's

megalopolis)

4. West America (California)

5. La Plata Delta

6. The extreme south tip of Africa

7. Southeast Australia

What is the cause of the sprawl? One factor is
the "underassessment of land which allows speculators to
hold desirable land off the market thus forcing premature

subdivisions and housing tracts farther out. This *leap=

frogging' in turn further increases the value of vacant

SUrban sprawl can be defined as,metropolitaniza-
tion "through the process of scattered development of
miscellaneous types of land use in isolated locations
on the [urban] fringe followed by the gradual filling in
of the intervening space with similar uses." Whyte, Jr.,
William in Bell, Christopher J., Controlling Residential
Development in the Urban Fringe: ©5t. Louls Countye
Missouri, 48 J. Urban Law 409 (1971},

GMarcus, Norman, Exclusionary Zoning: The Need
for a Regional Planning Context, 16 N.Y.U.L.F. 732, 740
(1970).

Tpapiocannon, John G., Future Urbanization Patterns:
A Long Range World-wWide View, 39 Ekistics 368, 370 (1970).



land held close in, yet the tax assessment policy charac-~

teristically takes no notion of this."8

Unless decisions are made about the personal auto-
mobile as a means of transportation, the trend seems to
be towards more urban sprawl because the automobile offers
ans

escape from the town centre but then makes

return to the centre so congested and complicated
that commerce and industry follow it outwards,
creating a tide of shops and factories which
swamp all intervening open space while the city
centre, such as it is has to be torn up tg acconm=
modate returning cars or cars in transit.

In most old towns the first main streets
were built to accommodate a small community and
modest traffic flows, As the town grew to a
city., the outlying streets were built with con-
siderable width. As collectors of traffic the
suburban arteries seem to be oversized compared
with trafiic they carry and compared to down-
town streets which carry great volumes of traffic
at metropolitan crossroads.i?

However, the motor car cannot be solely blamed:

[Urban sprawl seems] to be associated one
way or another with economic growth. Commerce
and industry require markets. The city provides
the means and the markets. Then the growth itself
provides more markets and more labour and more
enterprises are drawn in to profit by them. Pro-
pinquity cheapens services and costs. Pressures

gYearwood, Richard M., Subdivision Law: Timing
and Location Control, 44 J, Urban Land 585, 607 (1967).

9Ward, Barbara, The Process of World Urbanization,
New York: United Nations, 1969, page l2.

lOHavlickp Spencer W.; The Urban Organism, The Cities

Natural Resource from an Environmental Perspective, New
York: Macmillan Pub. Co., 1974, page 89.




on local government produce urban utilities.
They attract further migrants withlget more
money to invest or labour to sell.

In 1971 a Wisconsin public opinion poll obtained

responses of people asked where they wanted to live:

WHERE DO YOU WHERE DC YOU

DESCRIPTION OF AREA : LIVE NOW WANT 70 LIVE
Open country - 12% 34%
Small town or city 33 ‘ 30
Medium size city or suburb 28 ' 22
Large city or suburb _27 14
Total 100 1602

In Chicago, Illinois, people were asked if they
would be afraid to walk alone at night in different size

cities; the response by community sizes

COMMUNITY SIZE OF RESPONDENT 1968 1972
500,000+ 40% 4°%
50,000 = 500,000 38 49
2,500 = 50,000 22 4113
Less than 2,500 21 21

People want to live in non=urban areas and are afraid to
walk alone outside in urban areas. That seems to be tau~
tological in its analysis.

Populatiocn increases appear to bring problems. What
do people perceive as the problem? Tom McCall, Governoxr

of the State of Oregon, announced on national United States

11Ward, Supra, note 9.

12Finklerg Earl, Nongrowth as a Planning Alternative:
A Preliminary Examination of an Emerging Issue, A.5.P«0. =
P.A.S. No., 283, Chicago: American Soclety of Planning Offi-
cials, 1972, page 22.

13

Ibid., quoting the Sun Times, April 23, 1972,
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television in the early 1970's, "Please come visit us in
Oregon again and again. But for heaven's sake don't come
here to live,"14 Hawaii's state legislature passed a
bill establishing a control commission to set limits on
the number of importable automobiles and the number of
ships and planes bringing in passengerso15
| Livermore, California, héd an initiative petition
drive in 1972 to limit the number of building permits if
any of the following took place: (1) double sessions in
the schools; (2) sewage disposal became substandard, or
(3) rationing water for human, agricultural, or fire
safety consumption was necessaxy.16
Brookhaven, in Suffolk County on New York's Long
Island, initiated its planning process in late 1974. As
stated in their draft plan, "One theme runs throughout

the plan! a single question that was asked time and time

again...how rany people should ultimately live in

14Lawrence BHalperin and Associates and the State of
Oregon, Willamette Valley=-Choices for the Future, San
Francisco: Lawrence Halperin and Associates, 1972, page 94,

151114,

16Cranston, Mary,Garth, Bryant, Plattner, Robert and
Varon, Fay, A Handbook for Controlling Local Growth, Palo
Alto: Stanford Law School, Environmental Law Society, 1973
page 90~96. The ordinance proposed was declared invalid
(now on appeal) and void on Decemker 29, 1972, by Judge
Lyle E. Cock, The grounds were overbroad, no perceptable
standards, and, an invalid attempt, procedurally, to zone.
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Brockhaven?® 27

What function does land regulation perform? Does
zoning further the four sisters of police power (health,
safety, morals, and general welfare) or does it further
someone's private economic needs? Zoning is a cause of
urban sprawl; it mekes land scarce because less land is.

available for‘different usesalg

Siegan believes that,
“land and property are being regulated almost merely for
the sake cof regulation under an apparent assumption that
no matter how unreasonable, inequitable, and irrational

19
the process is, its absence would only make things worse."

17Raymond Parish & Pine; Inc., Brookhaven Master
Plan, draft copy, Brookhaven: City Planning Board, 1974,
page 2. Brookhaven has 245,260 people as of 1972, an
increase of 121.6 percent over ten years with a projected
holding capacity of 1,000,000 persons based on water
supply; 750,000 to 700,000 persons based on sewer capacity.

lgsiegan, Bernard H., Land Use Without Zoning,
Lexington: Lexington Books, 1972, page 13:

It is always intriguing to inspect zoning
naps of large cities and contemplate the reasons
why one or more individual parcels happened to be
given particular zoning classificationSe..

Was it to promote the public health, safety,
and welfare? Was it to enhance property valueg=--
and whose? Perhaps it was bought and paid for.
‘Was it upon advice or recommendatiocn of a planner,
political committee man, or the ‘right' lawyer?
Would many or any other planners have given simi-
lar advice? Was it pressure from the homeowner's
association? Was it because twe, twenty, or two
hundred people appeared at a hearing to express
opposition? Or again, a court may have ordered
it contrary to the wishes of the city council.,

191pia., 21.
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Canada is suffering from its problems of urbaniza-
tion. Caradian urbanization has supposedly brought the
following with it, poverty, housing cost inflation, trans-

portation congestion, environmental decay, social unrest,

and fiscal squeezesezo But urban sprawl is a probklem of
its own.?2l
Urbanization in Canada isg ongoings; one=£ifth

of the population lives in two urban areas, Montreal and
Torontogz2 By 1980, 80 percent of Canada’s population,
projected at 26,650,000 will be urbanized. One=thixd
of the population, 8,500,000 will live in Ontario;
4,103,000 will live in what is termed the Mississauga
Cénurbation.23

It is generally conceded that people want to live
in pleasant surroundings and, in general, urbanized areas
are not found to be pleasant. Daniel Boone cnce said,

"I had not been two years at the licks,; before a dann

Yankee came, and settled down within a hundred miles of

: 2OLithwick, N.H., Urban Canada, Problems and Prog-
pects, Ottawa: Central Mortgage and Housing Authority,
19706, page 19,

2lypia., 3o0.
221pid., 54.

23Ibid@ The Mississauga Conurbation is the area of
urban sprawl around the western end of Lake Cntario from
Oshawa in the east to Dunnville in the west {on Lake Exie)
to Barrie in the north and Kitchner=-Waterloo in ihe north=~
west.
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24 Growth has become a dirty word in some areas; the

25

mel!"®
era of big for bigness sake is over, But one major rea-
son exists for controlling urban sprawl, othex than the
desire to maintain country side as countryside for its
own sake or use as parks, and that is the financial cost
of urban sprawl.

Thevmajor increased finahcial cost of urban sprawl
over denser planned communities is the high cost of ser-

vices. The Real Estate Research Corporation conducted a

study of the "costs of spraw1"26 for a number of United

24yiles Weeklev Registrxar, May 17, 1823, quoting
an 1801 statement cited 1n Hersey, John, My Petition for
More Space, New Yorks: Alfred A. Knopf, 1974,

25Garden Grove Urban Development Department, Growth
Policy Element, City of Garden Grove General Plan, Carden
Grove, California: Urban Development Department, 1973,
page l:

For the first time on any significant scale
there is a national [U.S.A.] guestioning of the
future direction of this country in terms of the
amount and guality of growth...The proposal for a
growth policy [policy for the American pecoplie who
must decide just what sort of country they want this
to be] does not presume that the City of Garden
Grove [or any other cityl can, by itself, determine
the level or rate of population growth. It does,
however, suggest that the exercise of coordinated
local public policy can very substantially influ-
ence growth,

26real Estate Research Corporation, The Costs of
Sprawl, Environmental and Economic Costs of Alternative
Residential Development Patterns at the Urban Fringe,
Washington, bD.C.: Govermment Printing Office, 1974,
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States government organization527 in 1974. Three types

cf community development patterns were compared:

29

low density sprawlp28 a combination mix, and high

30

density plannedo The developments were analyzed in

terms of the following variables: economic costs, land
use, environmental effects, and personal effectsn‘?‘l

I.and use for the three types generated the expected

results in that the high density planned community has

27council on Environmental Quality; Office of Policy
Development and Research; UDepartment of Housing and Urban
Development; Office of Planring and Management, Environ-
mental Planning Agency.

288up§i note 26, Executive Summary, page 2.

Low density sprawl is defined as, "entire
community is made up of single family homes,
75 percent sited in a traditional grid pattern
and the rest cluttered. Neighborhocds are
situated in a 'leap=frog! pattern with little
continuity.

3 . . . . . .
“9£§ige Combination mix is defined as,"the com=
manity consists of a housing mix of 20 percent of each of

the five types of dwellings, single family homes, convention-

ally located; single family homes, clustered; townhouses;
walkup apartments (two stories); highrise apartments (six
stories), half located in planned unit developments, half
located in traditional subdivisions."

30£pid, High density planned is defined as: in
this community housing is composed of 40 percent high rise
apartments, 30 percent walkup apartments, 20 percent towne-
houses, 10 percent clustered holes. All of the dwelling
units are clustered together into ccentiguous neighbor-
hoods, much in the pattern of a high density ‘new community.’

3libid., 1. The purpose of the study was to inform
ici

local officials of some of the basic material and provide
an information source,
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over fifty percent of its available land as open spaée;
however, if back yards in the low density urban sprawl
community are added to public open space and private land
dedicated to cpen space, then the low density community
has twice as much open space as the high density com~

munity unimproved,32 Only half as much land is allotted

for_transportation uses in the high density community
as the low density urban sprawl freeing more land from the
omnipresent automobile, 33

| Economic costs in terms of total capital improve=
menélcosts range from a high of $48,000 per dwelling unit
for low density urban sprawl tc a low of $27,000 for
high density planned.34 The high density planned community
costs 21 per cent less than the combination mix and 44
per cent below the cost of the low density urban sprawl@35
The largest cost saving is in the area of residential con-
struction costs, with concomitant savings in the cost of
installing utilities and roads,3© Figure I shows the
differences in cost for the developer and the city local

community. The high density community has a lower private

321pid., 2.

33£2£g°

34£Q£§., Figure II, page 3.
35£§§§f, page 3.

361bid.
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FIGURE 137

COMMUNITY COST ANALYSIS :
CAPITAL COSTS

Average Dollars per Dwelling Unit (thousands)

4 L!J -
Low Density Combination High Density
Sprawl Mix Planned

Residential W/] Land

Utilities

Transportation [Z] Private

: Schools, public faciiities, and public open space

~and public cost than the other two types of development.
Maintenance and operating costs are not significantly
different because they are more dependent on population
size than development patterns. The largest difference is

in the cost of operating and maintaining utilities which




17

is what could be expected; it is expected that it will
be necessary to install more utility lines in areas of
urban sprawl than in higher density communitieso38
In terms of environmental costs, air pollution
is caused by automobile and residential heating (not
counting industrial or commercial uses which are regu~
lated by specific environmental acts)e39 Forty=five
percent less air pollution is generated in the high
density community because of less automobile traffic and
greater heating savings as compared tc the low density

40 Water pollution is differentiated

urban sprawl model.
in run off figures; the less paved area, the less run
off; however, as is the case of air pollution, pollution
per square area is greater and the dispersal effect of
urban sprawl is lost in considering noise pollution. But
wild life and ecological concerns are enhanced by high

. . 41
density planning,

In areas where water is in limited supply, 35 percent

less water would be needed in high density areas over low

'381bid., Figure III, page 4.

39Two excellent texts on U.S. environmental laws are
(1) CGrad, Frank P., Environmental Law, New York: Matthew

Bender, 1974, (2) Anderson, Frederick A., NEPA in the Courts,

A Legal Analysics of the National Environmental Policy Act,
Baltimore: Johns Hopkins Universlty Press, 1973

40gupra note 26, page 4.

4l1pid.
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saved by clustering@43

sprawl for lawn sprinkling.

42

Six percent

Energy consumption is diagrammed in Figure II:

i
i

Average Pounds of Pollutants per Dwelling Unit

FIGURE 1144
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The energy saved bylplanning can be fourteen percent,

combined with high density decreased energy can be 44 per-

cent,

Personal costs are basically non—-guantitative.

*21pig.,
43

Ibid.
441pi4,
*1pid.
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Qualitative measures could be commuting time and main=

. tenance time needed to care for the home.
On the basis of the total neighborhood, what costs
could be expected for a community of 33,000 persons? For

the five types of developments the capital costs are given

by Figure IIIs

FIGURE 11147
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47Ibido, Figure VIII, page 7.
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Increased density costs less, as in community cost, Q&lk»
up apartments are the least costly to construct; but, for
streets, roads, utilities, and schools, high rises are
the least expensive.48

The study concludes: "planning, to some extent,
but higher densities to a much greater extent, result in
lowexr economic costs, environmental costs, natural re-
gsources consumption, and some personal costs for a given

nd?o Urban sprawl costs the tax~
P

number of dwelling units.
payer more than planned higher density communities along
with cost personal amenities not easily quantitatively
measured=-the quality of life. Leapfrogging developments
should be prevented from a purely economic reason; it
costs the person as taxpayer more to allow the country
side to be "developed" than it costs the local community

to exercise some restraint in building. Growth may still

be good, but uncontrolled growth cannot be good.

480ne assumption implied in the study is that the
population will be slightly smaller in the higher density
living pattern than the lower density living patterns.

498upra note 26, page 6,



CHAPTER THREE

RAMAPO, NEW YORK: TIMED PHASED ZONING AND TEE
CONCEPT OF REGIONALISM IN THE DEFINITION OF

THE GENERAL WELFARE

The extent that a municipality could 1limit migra-
tion to its confines has been debated in the United States
for over two hundred years. Initially, communities
attempted to limit their religious, ethnic, or racial
composition. Within the past decade the focus has changed
from that of group discrimination to the limitation of
the actual number of people that would be pérmit.ed antry
based on demographics. Recently, two cases have shed some
light on the issue, Golden v. Planning Board of Ramapo,
New York,l and Construction Industry Association of Soncma
County v. City of Petaluma, California.? Both of these
cases involve attempts to limit the municipalities' popu-
lation and control the ultimate municipal size by employing
the pelice powers.

In 1955, Henry Fagin proposed that urban develop-

ment be regulated by a timing mechanism which would control

1585 N.E.2d 291 (CeA. N.Y.,1972).

2375 F. Supp 574 (D.C., E.D. Cal., 1972), rev'd
(9th Cirs ; 8»14”’75) )

21
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the tempo of urban expansion accomplished by an element
¢f the municipalities' master plan.3 This mechanism
could accomplish five objectives:
1. Control the economic cost of municipal services,

2. Retain municipal control over eventual charac-—
tex of development,

3. Create a balance between uses,

4. Achieve greater detail and specificity in davelop~
ment regulations, and

5. Allow for a higher quality of community services
and facilities.

A number of cases of the issue of phased zoning, or
as it is better known, development timing, have been decided,
of which the City ovaamapo zoning by-~law was the first to
receive court approval,

Albrecht Realty Company v. Town of New Castle,4 &
Supreme Court of New York decision, concerned a zoning by~
law which created a Special Residence District. Only 112
building permits were to be granted within the Special
Residence District in quarterly percentages of 25% for
those quarters beginning June lst and September lst; and
15% from December 15th and 35% from March lst. Practically
all the land outside the incorpcrated village was placed

in this district. The Albrecht Realty Company claimed

BFagin, Henry, Regulating the Timing of Urban
Development, 20 Law and Contemporary Problems 298 (1955).

4167 N.Y.S.2d 843 (1957).
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that this was a taking of its property without compensa-
tion, violating constitutional provisions, and was ultra
" vires the enabling act. The court held that "there is
nothing in the Town Law, G261 [the enabling act in ques=
tionl that gives the defendant town power to regulate

the rate of its growth and the Zoning Ordinance Article
under attack here is a direct regulation of the rate of
growth and nocthing more,"s The evidence was held toc have
shown that this was an attempt to relieve pressure foxr
new facilities in a school district. The Court alsc held
that this was a taking and that the by-~law left the

plaintiff realty company without any beneficial use of

f

the land and made it impossible for them to receive
reasonable rate of return on the investment. This was
a primitive way to control development; far from ocut-
lawed, its use will appear later in the Petaluma, Cali-
fornia, situation.

Preceding the passage of the Ramapo by-law, a
number oOf other cases were decided on the legality of

developnent timing--usually against its validity.

Srbid., 844,

6peach v. Planning and Zoning Commission of Town
of Milford, 103 A.2d 815 (Conn., 1951); Josephs v. Town
Board of Clarkstown, 198 N.Y.5.24 695 (1960); Levitt v.
Sands Point, 148 N.Y.S.2d 798 {1¢56) modified 152 N.¥.S.2d
711 (1956) and 154 N.Y.S.2d 846 (1956); Rockaway Estates
Ve ROCk.a"\’aygp 119 A.2d 461 (NaJap 1955)0
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In 1961 Frank 8. So proposed capital improvement
. 7 P ‘ 3 . .
programminge Capital improvement programming 1is out-
lined as:

the scheduling of public physical improvements for
a community over a period of time. The scheduling
is based on a series of priorities, according to
the need, desire or importance of such improve-
ments, and the communities' present and anticipated
financial standing...whereas the zoning ordinance
and subdivision regulations guide certain aspects
of private development, the capital improvement
program can have a proportionately greater impact
on urban development since decisions whether cer-
tain improvements are built at all are madecs.

[{It] includes new or eXpanded physical improve-
ments for the community that are of relatively
larce size, are relatively expensive and relative=
ly permanenteg

The improvement plan would include schoolg, streets,
sewers, playgrounds, police stations, libraries, etc.
and would by its nature have a time duration for con-
struction of these improvements. By deciding when the
improvement will be constructed by the municipality,
influence over the location of present and future growtih
could be maximized. Priorities would be developed on

the basis of anticipated revenue projections, anticipated
expenditures, debt service costs, and community desires.
It was a method of this nature that was employed in

Ramapo, New York.

780, Frank S., Capital Improvement Programming,
AOS(;I"&O& had P.AmSe NQQ lsl' 1961-

81bid., 1.

glbj.do -4 4-

vt
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There are three major legeal questions as to the
validity of development timing in the United States:
1) 1Is there a state enabling act? 2) Is this an exclu-
sionary device to keep out unwanted migrants? 3) Is
this a "freeié" on land that amounts to a taking?lo
Ramapo's by=law did noct violate any of these, but these
issues are what must be resolved for all new zoning tech-
nigues. As to issue (2), it is beyond the scope of this
thesis to analyze the ordinances in terms of racial group
exclusion., A wviolation of the Constitutional prohibition
against racial discrimination will invalidate an other-
wise valid zoning by-law and includes issues that are
not germane to this thesis,

Before discussing Ramapco's by~-law, one mére guesticn
‘must be answered, "Is there a right to municipal utility
service?" If therevis no such right, a requirement that
such uvtilities be installed by the municipality before a
building permit will be issued under a development timing
ordinance using'a capital improvement program would frue-

trate the ability of the property owner to develop his land,.

lOEliasﬁ Exrvin A., Significant Developments and
Trends in Zoning Litigation, 1973 Planning & Eminent Dom.
Inst. (S.W. Legal Fdn.) 1, 25 (1973). :

llSome other exclusionary devices that have been
used in attempts at racial discrimination are large lot
zoning, minimum size requirements for houses, maximum num-
bers of bedrooms, and exclusion of mobile homes. Referen=
dums on zoning changes have also been employed.
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In California, Maxin County voters voted dbwn'a
water facilities bond issue so as to prevent the attrac-
tion of future new residents even though the voters were
in need of new watex facilities.l2 In Wilson v. Hidden
Valley Municipal Water District,l3 residents of an agri-
cultural area near Ventura County, California, petitioned
to leave a regional watexr district so as to prevent the
importation of water into the area. The residents wanted
to retain the agricultural character of the district by
preventing adequate water service for urbanization since
there was insufficient water for maximum agricultural use
and no surplus for urban development. In both these cases,
local residents refused to supply to themselves utility
services and implicit is the denial of services to future
residents because of the lack of development potential
caused by the lack of utility services.

However, once a municipality furnishes utility ser-
vices, it must furnish them without discrimination. In
Hawkins v. Town of Shaw, Mississippi,l4 it was shown that
municipal services were denied on the basis of race. In

‘one of the few municipalities where general revenue funds

legelasto, IX1, Michael A., No Growth and the Poorxr,
Equity Considerations in Controlled Growth Policies, 9
Planning Comment 2 (1973}, Date of referendum unknown.

1363 cal. Rptr. 889 (C.A., 1967).

14437 p.2d 1286 (5th Cir., 1971).
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.

and special assessments are not used to pay for municipal
utilities, the Town of Shaw supplied streets, paving, sani=-
tary sewers, water mains, fire hydrants, and surface water
drainage to the white area of the town. Unpaved streets
without street ;ights (of a newer kind which had been in-
stalled in the white secﬁion) and no sewers were provided
in the black areas; water was supplied to the klack area
but pressure was inadequate. The Fifth District Court of
Appeals ruled that the Equal Protection clause of the 1l4th
Amendment to the Constitution applied to municipal services
and ordered corrections. In this case there was an “arbi-
trary guality of thoughtfulnesso"ls The issue as to whether
or not there is a right to municipal utility services is
not decided; however, it is generally now accepted that in
the United States if a municipality has furnished utility
services,y;t may not discriminate among its customers with-
out reasonable classification or it will be a violation of

the Equal Protection cilause.

lSNorwalk CORE v. Norwalk Development Agency, 395
F.2d 920, 931 (2nd Cir., 19€8).

6"The action taken by the local authority was arbi-
trary and unreasonable. The water facility is a
municipally—~owned public utility established under
legislative authority....The provision of water

for the public and private uses of the municipality
and its inhabitants is the exclusive province of
the local agency; and it is elementary that the
exercise of the power must be in all respects fair
and reasonable and free from oppression. Therxe

can be no invidious discrimination in the extension
of the service thus undertaken by the municipality
as a public responsibility. Equal justice is of

the very essence of the power. Impartial administra=-

tion is the controlling principle. The rule of



Ramapo, New York, is & rapidly expanding suburban
area {(population 76,702 in 1970 census, double its 1960
population, with a projected figure of 120,000 in 1985)
in Rockland County within commuting distance of New York
City. The Ramapo by=law provided for special areas called
“"Residential Development Use" areas where it was necessary
to obtain a special permit befo:e development would be
allowed. Regidential development use was defined as "the
erection or construction of dwellings on any vacant plots,
lots, or parcels of lande"l7

The by=-law provided for certain standards to be
met before a special permit would be granted to a dGVGlcper
foxr a proposed development in addition to having to meet
the other zoning regulations. All requirements were franed
in texrms of the availability of the follcwing:

1. Public sanitary sewers or approved substitutes

2. Drainage facilities

3. Improved public parks or recreation facilities
including public schools .

4, State, county, or town roads -~ majoxr, secondary
or collector

action must apply equally to all persons similarly
circumstanced. There is a denial of the equal pro-
tection of the laws unless the water service be avail-
able to all in like circumstances upon the same

terms and conditions, although the rule of equality
may have a pragmatic application. Persons situated
alike shall be treated alike."”

17 " ,
Ramapo, New York, Selected Sections from the Zon-~-
ing By=Law, 24 Zoning Digest 99, See Appendix A.
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5. EirehousesqlS

A point system was established with a sliding scale for
eaéh of the above elements depending on the proposed
development's location. A total of 15 points was needed
for permission; the maximum was 23. "Subdivision is thus
a function of immediate availability to the prcposed plot
of certain municipal improvements; the avowed purpose of
the amendment [to the zoning by-law now under attack in a
proceeding functionally equivalent to mandamus for a build-
ing permit] being to phase residential development to the
town's ability to provide the above facilities or ser-
\,r:'Lc:'ese“l9 The town undertook to see that the required
facilities would be built within an l8-year period as
outlined in a Master Plan and the Capital Improvement Plan.
The Master Plan was adopted in 1966 and was to have a
duration of 6 years. The Capital Improvement Plan was

to last an additional 12 yeaxs, The act provided that a
permit could be issued if the development met the minimum
point value or, in‘no case,; later than the final yeaxr of
the 18~year Capital Improvement Plan. The permit was
fully éssignable: and if improvements are scheduled for
the next year hence from date of application, the improve=-
rents are deemed to exist; a prospective subdivision could

have the date of subdivision advanced by the developer

8
285 N.EnZd 291; 295 (COAG NeYa( .‘L972)0

1hia.
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agreeing to provide those services oxr improvements which
will bring the point total to 15; and, variances were pro=

vided for.

The program sought to establish orderly growth through

sequential development policies commensurate with public
facility capacity. The area of effect of this by-law was
not to reclagsify any existing use zones, but to add a new
clagssification., It was the intent of the local officials
to create public housing in the area and to have bi-racial
low-income family housing available. Thus the issue of
racial exclusion was not a factor in this case.’

On the question of whether or not there was an appli-
cable state emnabling act for the by-law, the Court of
Appeals for New York State held that "phased growth' is
well within the enabling legislation.zl

In New York State, municipalities lack inherent

power to zone; such power must be delegated by the State

es in
)

2OIbid” note 2. Lauber, Daniel, Recent Ca n
I)c 19'

S
Exclusionary Zoning, A.S.P.0O., = P.A,S. No,292 (1972

Timed development received its judicial blessing in
Ramapos~=a blessing whose final effects are still
unknown. It does appear, however, that if a timed
development ordinance is clearly found to be part
of an exclusionary scheme, it will be declared
invalid by the New York Courts.

Had this case been decided hefore a Pennsylvania ox
New Jersey Court, both of which are much more well-
versed in the dynamics of exclugionary land use
practices, a much different decision may have re-
sulted. [Certiorari was denied by the United States
Supreme Court for lack of a substantial Federal
geustion]. '

2l1pid., 300.
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Legislature. 1t was argued by the plaintiff that tiﬁing
controls are not within the enabling legislation because
they place a prohibition on the subdivision absent pre-
cedent or concurrent action of the tOWﬂezz The Planning
Board does not have absolute power to prohibit the grant
of subdivision permission; it has the right to refuse
approval in the absence of imprévemants specified in the
‘state enabling act. Here the opposite of what normally
is ﬁhe case where the Town makes the improvements; it
does not put any absolute preohibition on the subdivision
"any more than would the developer's refusalo“z3 How=
ever, the Town may not be held to the program because
of fiscal needs from year to yeare24 The effect is a
conditional prohibition on subdivision approval=-a
requirement for facilities, either municipally ox developer
installed, with the same objective. The result of either
instance is subdivision rights conditioned on the avail-
ability of facilities and not totally denied.

The Court of Appeals went on to discuss the issue
of regionalism in land use controls and the effect of
National Land and Investment Company v. Easttown Twp.

. 25 .
Board of Adjustment, its progenitors, and progeny.

22143id,., 298.

231pia.

24£§£§0, note 7.

25315 A,2d 597 (Pa. S.C., 1968},
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Is the Ramapo by=-law a taking (expropriation by
use of the zoning power) of property and thus requiring
compensation? The l4th Amendment to the U.S. Constitu-
tion selectively incorporates the 5th Amendment provision
that no "private property be taken for public use, with-
out just compensation® by the phrase "nor shall any state
deprive any person of life, liberty, ox property: without
due process of law.” This constitutional safeguard compels
payment to a property owner when a zoning regulation
effectively prevents the reascnable economic enjoyment of

the property of the owner=-developex.

=
o
@

A by-law which permanently restricts reasanablé L
is a taking; the pragmatic difference between a taking
and restriction is the requirement of paying taxes if it
is a restriction and condemnation if it is a taking. But
a temporary restriction which in the short run may be a
burden, may be valid if within a reasonable time the
alternate benefit will give a substantial increase in
benefit, or it is to preomote the public good.

Un&er the Ramapo by-law, the plaintiff claimed that
the restriction is for an entire generation and is not a
temporary expedient. The Town contended that the use of
the land is not serialized and there are other available
uses. The Court held that there was some restriction on

the use of the property in question, but unless the

26Arverne Bay Construction Compapy v. Thatchex,
15 N.E.2d 587, (C.A. Ne¥o, 1972}
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regulation is an unreasonable restriction in terms of
necessity or diminution of value of the use so as to be
a confiscation, a regulation wouid be valid. The Court
concludeds

In sum, where it is clear that the existing
physical and firnancial resources of the community
are inadequate to furnish the essential services
and facilities which a substantial increase in
population regqguires, there is a rational basis for
"phased growth" and hence, the challenged ordi-
nance is not violative of the Federal and State
Constitution.27

However, all phased growth plans are not necessarily

valid; the reasonableness of the plan must be considered.
Three later cases in the Appellate Division of the Su-
preme Court of New York deal with the reason for the plan.
In Charles ve. Diamond28 a sanitary sewer was unavailable;
it had been unavailable for seven years; and, the muni-
cipality had not established a time table. A Ramapo-~type
defense was held to be invalid and the required permit
ordered to bhe issued. In Lake Illyria Corp. v. Town

of Gardiner,zg,the Court held that moratoriums on issuance
of permits were valid if adopited pending the approval of
a master plan; but, four successive one=year moratoriums

without adoption of the master plan was not phased zoning

but "stop-gap zoning." A reascnable measure to protect

27285 NoE.2d 291, 305 (CeA, N.Y., 1972).

28345 N.Y.5.24 764 (A.D., 1973).
22352 N.Y.5.2d 53 (B.D., 1974).
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the public interest pending passage of a master plan and
zoning ordinance was not authorized by the aecision in
Golden v. Plenning Board of Town of Ramapo, New York.
And in a case where all permit requirements werxe met
except sanitary sewer facilities which had no relation=
ship to any community plan, or plan for improvement of
the sewer system, a proprietary home for adults could not
be denied a building permit. It was unreasonable and
discriminatory to "punish" a single landowner for the
faul£ of the municipality which did not provide the sewer.,
However, a shori moratorium would bhe allowed to remedy
the problem. If the municipality failed to provide the
gewers within the allotted time, the landowner would be
entitled to damagese3o These ¢ases can act as limitations
in the scope of Golden v. Planning Board of Town of Ramapo,
New York, by confining the case to planning criteria and:
not subsequent developments,

But it is not always possible to burden a developer
with the cost of all improvements if benefits caused by

~

. . N 9
the improvenents are bestowed on other property owners,

30pelle Harbor Realty Corp. v. Kerr, 350 N.Y.S.2d
698 (A.D., 1973).

31Lake Intervale Homes, Inc. v. Township of
Parsippany-Troy Hills, 28 N.J. 423, 147 A.2d (1958), im=
posed cost of water-mains extensions on developer follow-
ing Reid Development Corporation v. Parsippany Troy Hills,
80 A,2d €67 (1952), Here no standard or requlation was adopted
for applications for service and administration decision
making when acting on the applications.
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In Deerfield Estates, Inc. v. Township of East BrunsWick3
the lack of standards in the oxdinance requiring municipal
water and sewars had this effect and the ordinance was
ruled invalid. While the municipality could have dis~
cretion in whether or not it wanted to extend water mains,
it was governed by a test of practicability of equality

of treatment of applicants for water service.33 Judge
Breitel dissented in Ramapo. Taking a regional approach
to the problem of land use controls in urban areas, the

Judge stated that the by-law was ultra vires the enabling

act in that this by-law was not within the power %o con-
trol the "density of population.” He also cited National
Land and Investment Co. v. Basttown Board of Adjustnment

in which the Supreme Court of Penmnsylvania said, "Zoning
is a means by which a government body can plan for the
futureo..,B4 Communities musﬁ deal with the problen of
population growth. They may not adopt zoning regulations
-that effectively restrict population to near present
levels.“35 Judge Breitel did not reach the constitutional
issue following judicial reluctance to rule on a consﬁitum

tional issue if the case can be decided on another ground,

32,85 £.2d 498 (S.C. NoJe, 1972).

33gee generally, 45 A.L.R.829, 48 A.L.R.2d 1222,
56 Am., JUR., Waterworks, section 61,

34,85 N.E.24 291, 308 (N.Y. C.A., 1972).

351bi@;, quoting Concord Township Appeal (aka Appeal
of Kit=Mar Builders, Inc.}, 268 A.2d4 765 {(Pa. 1970).
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Thig is the exact opposite of Judge Seileppi's majority
opinion in the case where he said, "Ramapo asks not that
it be left alcone, but only that it be allowed to prevent
the kind of deterioration that has transformed well
ordered and thriving communities into blighted ghettoes
with attendant hazards to health, safety, and social
stability.@."ss

In 1972 the Columbia Gas Co. of Ohio was granted
permission tc deny natural gas service to all new pre-~
mises regardless of use. The Public Utility Commission
of Ohio found that there was a shortage of natural gas anc
that a distribution system was needed.3’ In 1974 the
Fast Ohio Gas Company requested permission to cut back
eon natural gas distribution for commercial use and to
establish a priority system within the class of commercial
use.

Should a municipality operate a public utility to
supply natural gas, the same situation wculd most probably
entéilo Could the availability of municipally supplied
- natural gas be also added to thé type of by=-=law developed
by Ramapo and create a requirement that could not be met,

The obvious solution is an all electric unit; but, electric

361pid., 302.

37tn the Matter of the Investigation of Supply of
Natural Gas within the State of Ohio, Public Utilities
Commission of Ohio, Case No., 71=757~G, Programs proposed
by Columbkia Gas of Ohio, Inc., 1972.
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power is becoming expensive or scarce. Private utilities
cannot purposefully contrel growth, but state~wide influ~
ence can be exercised by the public utiiity cemmissions,

38 the Supreme

In Jackson v. Metropolitan Ediscn Company,
Court of the United States refused to extend the Doctrine of
State Action (so as to have federal jurisdiction) to utility
service users. The dissent would make electrical service

by a public regulated monopoly subject to the reguirements
of Procedural Due Process. Thus, the choice of whether or
not there will be service and how it will be granted, bar-
ring some form of overt racial, religious, ethnic, or sexual
discrimination, will be left to the States and their regu-
latory bodies.

A major issue of zoning technigue was raised in
Golden v. Planning Board of Ramapo and the municipality
prevailed; the argument is for regional consideration in
zoning. In the decision, the Court specifically states

)

that any zoning technigue that restricts the free mohility

o]

of people will be considered inherently suspect34'and

there will be no countenance, under any guise, of

3895 g.Ct. 449 (1974),

3%nder the XIV Amendment, a State may make reason=-
able classifications but certain classifications are prims
facie invalid unless the State can ghow a compelling state
interest to support the classification. Abridgewent of
fundamental Constitutional Right will be inherently suspect,
i.e. The Right to Travel was declared to be a fundamental
right in Shapiro v. Thompson 394 U.S. (1969).
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. . . . , . .40
community efforts at exclusion or immunization of people.
The major problem is local community autonomy, as seen by
legal commentators, and movement is afoot for regional
solutions to urban land use problems. "The evolution of
more sophisticated efforts to contend with the increasing
complexities of urban and suburban growth has been met by
a corresponding reluctance upon the part of the judiciary
to substitute its judgment as to the plan‘s over all
effectiveness for the considered deliberations of its

. 41 . .
progeniters."” But, this presupposed “considered
deliberation" by rational men. The presumption of validity
allows for this type of judicial reluctance, but there
remain other checks on the acts of the legislature. As
the Court said:

It is the nature of all land use and development

regulations to circumscribe the course of growth

within a particular town or district and to that
extent such restrictions invariably impede the
forces of natural growth...Where those restrictions
upon the beneficial use and enjoyment of land are
secondary to promote the ultimate good of the com-
munity are within the bounds of reason they have
been sustained. Zoning [however] is a means by
which a governmental body can plan for the future--
it may not be used as a means to deny the future.

National Land & Inv., Co. v. Easttown Twp,4§dc of

Adj. 419 Pa. 504, 528, 215 A.2d4 597, 610.

It must be "necessary to promote the ultimate good

of the community® and be “within the bounds of reason;"

401hia., 200.

4l1pig,, 301,

vaucczer saces s

42&3&9 & 301“’2¢
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that is a critical twosome. A by=law can both be within
the benefit of an isolated community and it can be within
reason, but it does not follew that it will be both if one
is present. It is only “required [by the New York Court
Court of Appeals] that communities confront the challenge

w43 Phe community

of population growth with open doors.
may impose a temporary prohibition on development to
provide municipal services.

The power to zone being derived from the police
power44 must advance the general welfare. But the general
welfare of whom? It has always been tacitly assumed that
it is the general welfare of the community in whose juris=
diction the zoning by-law was passed. But in 1924 the
Ambler Realty Company in its reply brief in the Supreme
Court of the United States said the districting ordinance
of the Village of Euclid, Ohio, "did not take into account
the rest of the city [Cleveland, Ohio, of which Euclid is
a suburbl and thereforeAcould not be rationally regarded
as taking a comprehensive view of the public welfare, .. 45
By classifying the land residential, the city of Euclid
“imposes upon the general welfare the burden of having the

business and industry of the Village of Euclid and of the

B1pia., 302,

44Berman v. Parker, 348 U.S. 26, 75 S.Ct. 28, 929
L.Ed. 27 (1954},

45yillage of Euclid, Ohio v. Ambler Realty Co.,
Reply Brief of the Appellee, February 16, 1926, page 40,
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City of Cleveland diverted to less favorable and less
available lands in order to maintain a rural character
for certain residence property¢"46 Thus the issue of
vhat boundaries the “community" encompasses was clearly
raised in the first case ever decided in the United
States Supreme Court on the validity of zoning. The
Supreme Court did not rule on the issue and it has not
been decided by the Supreme Court Court yet. This issue
is‘now being raised in the Petaluma, California case.

In the State Supreme Courts the issue of what region
the general welfare concerns has been raised and considered,4?
In a number of early cases, the courts were asked to con-
sider regionalism in the context of inter-municipal bor-
der disputes, i.e., different zoning classification in

either side of a common border.48

46Ibid., Brief and Argument for Appelle, February 22,
1926, page 41.

477he lead case is National Land and Investment
Company v. Kohn (aka Easttown Twp. Bd, of Adjustnent) ,
215 A.2d 597 (Pa., 1965) followed in Pennsylvania by In
re Appeal of Girsh, 263 A.2d 395 (1970} and Concord Town-
ship Appeal, supra note 35¢ In New Jersey the lead cases
are Kunzler v. Hoffman, 225 A.2d 321 (1966) and Qainton
V. Edison Park Development Corporation, 285 A.2d4 5 (1971).,
Among the many law review articles on the topic,; Robert
E. Walsh, Are Local Zoning Bodies Required by the Constitu-
tion to Consider Regional Needs, 3 Conn. L. Rev. 244
(1971) has the best summary of the problem at pages 247~
250C,

48F0rbes V. Hubbard, 180 N.D. 767 (Ill., 1932};
Hannifin Corporation v, City of Berwyn, 115 N.E.2d 315
(ILl., 1953); Borough of Cresskill v. Borough of pumont,
100 A.2d 122 (N.J., 1953) aff'd 104 A.2d, 441 (N.J.,
1954y .
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In Borough of Cresskill v. Borough of Dumont,
the New Jersey Superiocr Court stated that property cut-

side the established zoning classifications use and even

‘..Q-

Lf in an adjoining municipality along with the common
jurisdictional boundary would be affected by a zoning
by-law. The Court stated:

Zoning regulations must be in accordance with a
comprehensive plan, and they must be made with
reasonable consideration to the peculiar suitabi~
llty of the land for a particular use, and with
a view of conserving the value of propexty and
encouraging the most appropriate use thereof...
Cassinari v. Union City, 1 N.J. Super. 219,
63 A.2d 891 (App.Div.1949); Collins v. Board of
Adjustment of Margate City, 3 N.J. 200, 69
A.28 708 (“9 9). Hence, it becomes a legal re-=
quixemﬂnt hat the restrictions and regulations
in a zoning ordinance must be made with reason-
able consideration to the character of the land
and also to the character of the neighborhocod
lying along the border of the municipality
adopting the ordinance. In the case of Duffcon
Concrete Products v. Borough of Cresskill,
1l N.J. 509, 64 A.2d 347, 349, 9 A.L.R.2& 678
(1949) , the court said: "What may be the most
appropriate use of any particular property depends
not only on all the conditions, physical, economic
and social, prevaliling within the municipality and
its needs, present and reascnably prospective,
but also on the nature of the entire region in
which the municipality is Located and the use to
which the land in that gson has been or may be
put most advantageously.®

The Supreme Court of New Jersey went on, in affirm-
ing the Superior Court decision and quoting from uuffcen

, - , 3!
Concrete Products, Inc., v. Borough of Cressklll,ﬁ“ to

49Lor0ugh of Cresskill v, Borough of Dumonit, 1090

A.2d 182 (1853).

S01hid., 191~2.

i oo

> 64 a.2a 347, (N.7., 1049).
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deny the contention that zoning halts at the municipali-
ties' boundary (except possibly if there are large areas
of undeveloped land in gquestion:

What may be the most appropriate use of any parti-
cular property depends not only on all the conti-
tions, physical, economic and social, prevailing
within the municipality and its needs, present
and reascnably prospective, but also on the
nature of the entire region in which the munici-
pality is located and the use to which the land
in that region has been or may be put most advan=
tageously. The effective development of a region
should not and cannct be made to depend upon the
adventitious location of municipal boundaries,
often prescribed decades or even centuries ago,
and based in many instances on considerations of
geography, of commerce, or of politics that are
no longer significant with respect to zoning.

The direction of growth of residential areas on
the one hand and of industrial concentration on
the other refuses to be governed by such arti-
ficial lines. Changes in methods of transporta-
tion as well as in living conditions have sexved
only to accentuate the unreality in dealing with
zoning problems on the basis of the territorial
limits of a municipality, improved highways and
new transportation facilities have made possible
the concentration of industry at places best
suited to its development to a degree not con-
tenmplated in the earlier stages of zoning., The
same forces meke practicable the presently exist-
ing and currently developing suburban and rural
sections given over solely to residential purposes
and local retail business services doextensive
with the needs of the community. The resulting
advantages enure alike to industry and residential
properties and, at the same time, advance the
general welfare of the entire region.>?

The Borough of Dumont owes a duty to the residents
of the Borough of Cresskill to hear any residents and tax-
payers who may be adversely affected by the proposed zon=

ing changes and consider their rights as they would those

52704 A,2d 441, 446 (N.J., 1954).
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of the residents of their own municipality. “"To do less
would be to make a fetish out of municipal boundary
lines and a mockery of the principles of zoningg“53

In 1966 the Supreme Court of Pennsylvania decided
the case of National Land and Investment Company v. Kohn
(aka, Appeal of Board of Easttown Township, etcs),,S4
This case has become the major precedent for reguiring
regional ceonsiderations in zoning., The case involved the
requirement of a minimum lot size of four acres. The
Court found that:

l. Easttown is in the path of expansion from Phila-
delphia, Penngylvania, and from Xing of Prussia-
Valley ForgeeS

2. Sixty percent of the township populaticn lives
in twenty percent of the land area. -

3. Private deed restrictions impose four, five,
and ten acre minimumqlot size area in ten
percent of the area.-7/

4. Of the total 5,157 acres in the township,
some 898, orxr about 17%, have been restricted
by the new zoning ordinance to minimum lots of
two acres. Approximately 1,565 acres composing
about 30% of the township are restricted by
the zoning ordinance to lots of four acres mini-~
mum area. About 5% of the population live in
the areas zoned for two and four acre sites
which together constitute about 47% of the town=-
ship. Some 1,835 acres, representing about

‘53£glgap accord supra note 47,
54215 A.2d 597 (1966) .
231bid., 605.

561pid.

57&%&: ¢ £05-6 °
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35% of the township, remain unaffected by the
new zoning and continue, under the township's
original zoning clasgification, to be zoned
for building sites with a minimum area of one
acre,>8

5. Census fiqgures shows
1820 sscece 2,207 persons

1960 cccoos 6p907 persons
1263 cceeue 8,400 persons

School enrollment at sixth grade:

1955=«56 ... 498 children
1963-64 ... 1052 children

1269=-70 ... 1680 children (estimated)59

6. Large areas are still held in large patcels@
Plaintiff's property is held in such an area.

P~

7. There is still a dispute as to the character of
the township as rural or urban. But area is
best desiribed as "semi-rural" or “estate~
rural."®

The Court stated its position in the matter as one

cf being "a judicial overseer, drawing the limits beyond
which local regulations may not go, but loathing to intex=
fere, within those limits, with the discretion of local

governing bodies,"%2 Zoning may be used to control the

“density of the population;63 it is impossible to declare

*81pid., 606.
>%1bid.
601pid.

61l1pid.

621bid., 607.

63pj1bar Construction Company v. Easttown Township
Board of Adjustment, 141 A.2d 851 (Pa., 1958).
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a minimum acreage reqguirement unconstitutional per se.
Each case must be tested on its own merits.®? However,

- [the) relative advantages of a one acre lot over a
one-half acre lot are easy to comprehend. Similarly,
a two acre lot has advantages over a one acre lot
and tinree acres may be preferred over two acres
or ten acres over three. The greater the amount
cf land, the move room for children, the less
congestion, the easier to handle water supply
and sewage, and the fewer municipal services which
must be provided. At some point along the spec-
trum, however, the size of lots ceases to be a
concern requiring public regulation and becomes
simply a matter of private preference. The point
at which legitimate public interest ceases is
not a constant one, but one which varieg with the
land involved and the circumstances of each case,®2

The usual claims were made to defend the by=-law on
the basis of drainage, sewage disposal, polliution prob=
lems, road and highway needs, but these were not deci-

sive; as the Court said as to the contention of needed

zZoning is a tool in the hands of governmental
bodies which enables them to more effectively
meet the demands of evolving and growing communi=
ties. It must not and can not be used by those
cfficials as an instrument by which they may
shirk their responsibilities., Zoning is a means
by which a governmental body can plan for the
future~~it may not be used as a means to deny the
future. The evidence on the record indicates
that for the present and the immediate future

the road system cof Easttown Township is adequate
to handle the traffic load. It is also guite con-
vincing that the roads will become increasingly
inadequate as time goes by and that improvements
and additions will eventually have to be made.,
zoning provisions may not be used, however, to

64Nectow v. Cambridge, 277 U.S. 453 (1928).

65215 A.2d 597, 608 {(1966).
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avold the increased responsibilities and
economic bhurdens which time and natural growth
invariably bringe66

The Township also claimed that four areas created "green-
belts® to preservs the character of the area, but the

Court did not think that by law this would establish such
Ygreenbelts.® And if preservation of open space wexe the
cobiective of the by=-law, cluster zoning could be employed,

Four acre zcning is not a reasonable means to achieve

this ende67

The major impact of the case is contained in the
next two paragraphs:

There is no doubt that many of the residents

of this area are highly desirous of keeping it
the way it is, preferring, quite naturally, Lo
look cut upon land in its natural state rather
than on other homes, These desires, however, do
not rise to the level of public welfare. This

is purely a matter of private desire which zoning
regulations may not be employed to effectuate.

The township's brief raises (but, unfortunately,

does not attempt to answer) the interesting issue

of the township's responsibility to those who do

not yet live in the township but who are part,

or may become part, of the population expansion of
the suburbs. Four acre zoning represents Easttown's
position that it does not desire to accommodate

those who are pressing for admittance to the town=
ship unless such admittance will not create any
additional burdens upon governmental functions and
services. The question posed is whether the township
can stand in the way of the natural forces wihich

send our growing population into hitherto undeveloped
areas in search of a comfortable place to live. We

- 661pi4., 6l0.
671pid., 611.

681pid.
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have concluded not. A zoning ordinance whose-
primary purpose is to prevent the entrance of
nevconers in order to avoid future burdens, eco=
nomic and otherwise, upon the administration of
public services and £facilities can not be held
valid. Of course, we do not mean to imply that
a governmental body may not utilize its zoning
power in order to insure that the municipal
services which the community requires are pro-
vided in an orderly and rational manner.

An owner of a home may seek to make his property
‘as secluded as pessible to the éxtent that he can affoxd
it. He may, singly or with his neighbors, purchase suf-
ficient neighboring land and protect himself by covenants
and deed restrictions as long as it does not deprive
someone else of his constituticnal rights.

This case was followed by the Supreme Court of
Pennsvlvania in In Re Appeal of Gixsh@70 and Appeal of

71

Kit~Mar Builders, Inc. But these cases take National

Land as requiring municipalities to deal with populaticn

problems. "They may not refuse to confront the future by

adopting zoning regulations that effectively restrict

. w2

population to near present levels.
The Pennsylvania cases were decided on the basis of

an expanded definition cof what is the general welfare,

This line of precedent; while of persuasive reascning by

691pia., 612.

70263 A.,2d 395 (1970).
71268 A.2d 765 (19703 .

721bid., 768.
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a respected State Supreme Court, is not binding outside
of Pennsylvania and no other State is requixed to adept
this definition of "General Welfare." In Pennsylvania it
is not for the township to decide who may or may not

live in the township.

New Jersey case law has paralleled the Pennsylé
vania case law and theré has béen developed the “balanced
community"73 test for zoning decisions. A balanced com-
munity may be defined in many £forms but in Cakwood at
Madison, Inc. v. Township of Madisonz4it was designed
by the town to preclude. The by-law's effect was to prohi-
bit more than 500-700 additional multi-family units;
three or more bedroom apartments are not permitted, and
two bedroom units could not account for meore than twenty
percent of total apartments developed. A maximum of 200
units per year were. permitted.

The township conceded the invalidity of the 290
maximumi, but the Court found that

| The underiying objective of the ordinance under
attack was fiscal zoning, zoning as a device to
avoid schoal construction and other governmental
costs incident to population expansion. Housing
" needs of the region were not taken into considera-

tion in its enactnment, according to several mem-
bers of the township council and planning board.’:

73283 A.24 353 (N.J., 1971},
T41pia.

751pid., 357.
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But the test was "balance" and well ordered plan for the
entire municipalitye76 Zoning out apartments was not
possible as an answer to increased growth,

Because no flood or drainage problems were dige-
cussed at the hearings on the master plan and the record
was not supportive of the need, the Court held that the
zoning ordinance was invalid because it did not create
a "balanced community." The Court cencludeds

In pursuing the valid zoning purpose of a balanced
community, a municipality must not ignore housing
needs, that is, its fair proportion of the obliga-
tion to meet the housing needs of its own popula=-
tion and cof the region, Housing needs are enccm-
passed within the general welfare. The general
welfare does not stop at each municipal boundary.
Large areas of vacant and developable land should
not be zoned, as Madisgon Township has, into sucn
minimum lot sizes and with such other restrictions
‘that regional as well as local housing needs are
shunted aside. Vickers v. Tp., Com., Gloucester
Tpe, 37 N.J. 232, 181 A,2d 129 (1962), upholding

a prohibition against trailer camps anywhere with=
in a municipality, is not to the contrary.

The ordinance under attack must be held invalid
because it fails to promote reasonably a balanced
community in accordance with the general welfare
unless it is defensible on some other ground,’7
Oakwood at Madison, Inc. has subsequently been seen

to impose an affirmative duty to provide housing when the

municipality is confronted with the need to establish a

>

7671hid.

771bid., 358,
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Vdefinition of the "General Welfaxe;"78 but there is ¢cone-
£licting case law on the problem.

In a recent case, Southern Burlington County
N:AAC.P. v. Township of Mount Lauxal,79 the Supreme
Court of New Jersey declared that it was the duty of
kdeveloping‘municipalities tos

make realistically possible an appropriate variety
~and choice of housing. More specifically, pre=
sumptively it cannot foreclose the opportunity of
low and moderate income persons for housing and it
must affirmatively afford that opportunity at
least to the extent of the municipality's faixr
share of the present and prospective needs thereior
in its coemmunity. These obligations must be met
unless the particular municipality can sustain

the burden of demonstrating peculiar circumstances
that digtate that it should not be required teo

do so.,

As said, to be valid, a zoning by-law must ke for
the general weifare of the community; the Supreme Court
of New Jersey put meaning into that catch-all phrase:

But whose welfare is implicated? When zoning regu-
lations have substantial external impact,; the wel-~
fare of the state’s citizens beyond the borders of
the particular municipality cannct be disregarded.
Adequate housing for all categories of people is

an absolute essential in promotion of the general
welfare required in all local land use regulations.
Further, the universal and constant need for such
housing is so important that the general welfare
that developing municipalities must consider ex-
tends beyond their boundaries and cannot be confined

718General Welfare as a Zoning Purpose Held to Encom-
pass Local and Regional Housing Needs, 26 Rutgers L. Rev.
401, 411-~15 (1973). On the issue oi what is balanced,
Jerome C. Rose, The Courts and the Balanced Communitys
Recent Trends in New Jersey Law, 38 A.XI.P.J. 265 (19%73).

7943 L.W. 1152 (N.J., Sup. Ct., 1975).

801phid.
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to the good of the particular municipality. It
follows that the presumptive obligaticn arises

for each developing municipality to affirmatively
plan and provide, by its land use regulations, the
reasonable opportunity for an appropriate variety
and choice of housing, including low and moderate
cost housing. Conversely, it may not adopt poli-
cies that thwart or preclude that opportunity.gl

[A prima facie case having been established by
the plaintiffs, the municipality has the burden cof defand~
ing its zoning by-law.]

.o« [The] position is that any municipality may
zone extensively to seek and encourage the fgood"
tax ratables of industry and commerce and limit
the permissible types of housing to those having S
the fewest school children or to those providing A
sufficient value to attain or approach paying
their own way taxwise€e..

The court has no hesitancy in now saying, and does

so emphatically, that, considering the basic
importance of the opportunity for appropriate housing
for all classes of people, no municipality may ex-
clude or limit categories cof housing for that rea-
son OY purpose.

The municipality also seems to argue that the zoning
1imits are justifiable for ecological and environ-
mental reasons. It argues that much land still
available for residential development is without
sewer or water utilities and that the soil is such
that a plot size of at least one-half acre 1is re-
quired for safe individual lot sewage disposal and
water suppiy. The short answer is that, this being
flat land and readily amenable to such utility R
installations, the municipality could reguire them SR
as improvements by developers or install them under
the special assessment or other appropriate statu-
tory procedure. The present environmental situation
of the area is, therefore, not a sufficient excuse
for limiting housing therxein to single-family
dwellings on large lots.82

The Supreme Court of New Jersey concludes that zoning

8Llipid.

821pid.

e )
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in New Jersey must meet the following criterxia:

a developing municipality, by its land use regu~
lations, must permit multi-f£amily housing, with-
out restrictions on the number of bedrooms in

each unit, as well as small dwellings on very
small lots, low cost housing of other types, and,
in general, high density zoning without unjustifi-
able minimum reguirements as to lot size, building
size, and the like. The amcunt of land removed
from residential use by allocation to industrial
and commercial purposes must be reascnably related
to the present and future pctential for such pur-
poses. In other words, developing municipalities
must zone primavily for the living welfare of
people and not for the benefit of the local tax
rate, ’ '

A developing municipality's obligation tc afford
the opportunity for decent low and moderate income
housing extends at least to that municipality's
fair share of the present and prospective regional
need therefor., The composition of the applicable
region will necessarily vary from situation to
situatioNecoes

(2] developing municipality can [not] ignore a
demand for housing within its boundaries of the
part of people who commute to work in another
state.83

831%&%. To effect a statutory basis for the reguire-

ment of governnent-subsidized housing, a bill was proposed

in 1972 in the New Jersey legislature, (Assembly No. 1421),
under which the state Department of Community Affairs would
assess the total need for low- .and moderate-cost housing

in the state and each county, taking into account (without

sanctions being available)

Qo

b.
Ce

d,

The existence of housing for low-= and moderate-
income families by area, condition, vacancy rates
and costs; :
The availability and location of low~ and moderate-
income jobs by area and wage levels;

Population and employment projections by occupation
and industry;

A projection ¢f housing trends by area based on
current land use, construction regulations and
maxket performance;



Dismissing for want of jurisdiction, the United
States Supreme Court allowed to stand the New Jersey Su=-
preme Court's decisiono84 This, in effect, says that the
definition of the General Welfare is not a Federal Ques=

tion.85 A court may compel a local municipality to include

e. Open space, water supply and waste disposal
affected by such housing and provisions for them;

L. Present and projected financing available for

' housing for low- and moderate-income families
from public and private sources; ‘

g. Effect on the State and the various communities
and effect on existing land use development
regulations.

After six months the counties would allocate needed housing
to particular municipalities using the following criterias

(1) Availability of sites for construction of low-
and moderate-income housing;

(2) Proximity to existing and projected locations of
low= and moderate-incomes employment;

(3) Cenformity with the State development plan and
county and municipal master plans:

(4) Availability of land and open space areas and
their intended use;

(5) Existence of, and feasibility and estimated costs
of providing leocal and regional public services
and facilities to support the proposed housing;

(6) Substandard housing in the municipality;

(7) The nunber of low= and moderate-income households

\ as a percentage of households in the municipality;

(8) The relative impact of real property taxation upon
the residents of the municipality: and

(92} Effect on the community and impact on existing
land use development regulations. ‘

84Supreme Court, Octobex 6, 1975. Township of Hount
Laurel v. South Burlington County N.A.A.C.P.

85A Federal Question is an issue "arising under this
Constitution {U.%.]s the Laws of the United States, and
Treaties made, or which shall be made, under their authority."
cf. Wright, Charles A., Handbook of the Law of Federal Courts,
2nd edition, St. Paul, MN: West Publishing Co., 1970, page b54.
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considerations of extra-territorial matters when passing
a zoning by-=law; failure to take intc consideration these
matters will render the by=iaw invalid on the grounds of
unreasonableness since it is unreasonable; per se, to
ignore consideration of such facts.

In cases where the Right to Travel is concexrned,; it
can be axgued that a person who is excluded from one town
and forced to migrate to a second town is being adversely
affected and the general welfare of the community as a
Whole may be wviolated since one community will force its
neighbors to accept its problems.

Community wide zoning, at the municipal level, may
be required. In areas of megalopclistic growth the com=~
munities may be forced to adopt centralized planning
nethods.

A concomitant problem, and worthy of‘some considera-
tion, is the single use zoning of the entire municipality.
In Cadoux v. Planning and Zoning Commiséion of the Town of
Weston®6 the municipality determined that there was no need
for additional commexrcial ox indﬁstrial uses within the
municipality and claimed that no existing zoning district
was suitable for industrial or commercial uses with certain
exceptions. The issue was phrased as follows:

[Tlhere is no guestion as to the right of a munigci=~

pality to establish a residence district from which

all business and commerce may be excluded. The gues-
tion arises as to the extent of that distxict. May

86794 n.2d 582 (Conn., 1972).
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‘such a district encompass the entire municipality;
and may the municipality be so zoned that there is
no permissible use except a residential use and
such auxiliary uses as are customarily  incildental
theretoz87

This is really a question of reasonableness and is depen-
dent, as generally conceded, on the facts of the particu-

lar situation.

It was held that such a classification was not per se

unreasonable citing the situation of Valley View Village,

Inc.; V. Proffett88 and held that the Township of Weston was

871pid., 583.

88221 F.2d 412 (6th Cir., 1955). 1In this case a local
municipality zoned itself a single use and prohibited the
operation of sand and gravel pits. The United States Su~-
preme Court held at page 418:¢

Traditional concepts of zoning envision a municipality

as a self-contained community with its own residen-

tial husiness and industrial areas. It is obvious
that Valley View, Ohio, on the periphery of a large
metropolitan center, 1s not such a self-contained
community, but only an adventitious fragment of the
economic and social whole. We cannot concliude as

a matter of law that an ordinance which places all

of the area of such a village into a residential

district is per se arbitrary and unreascnable, with
no substantial relation to the public health, safe-
ty, morals or general welfare. It would appear con~
trary to the very purvoses of Municipal planning to
require a village such as Valley View to designate
"some of its area for bhusiness or industrial purposes
without regard to the public need for business cr
~industrial uses. The council of such a village
should not be required to shut its eyes to the pat-
tern of community life beyond the korders oL the
village itself. We think that it 1s not clearly
arbitrary and unreasonable for a residential village
to pass an ordinance preserving its residential
character, so long as the business and industrial
needs of its inhabitants are supplied by other
accessible areas in the community at laxrge.
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in a similar location. Thus; it was not unreasonable or
arbitrary to zone the municipality as one district;

A similar attempt to exclude multi-family uses was
found to be valid because the test of what is unreasonable
had not been met by the plaintiffmdevelopere The Court
in this case held

Whether the action [dropping apartments f£rom the
zoning by-law while an assessment was carried out]
is properly characterized as temporary cessation

or total prohibition is immaterial. It was an
attempt to solve a problem in community planning,
where the issues were disputed, and where reasonable
minds could differ as to an effective and fair
solution, 8%

Thus, while there are some effective challenges to
Y

zoning, it is still guite possible to stop urban sprawl

u

using large lot zoning, judicious utility planning, an
phased development zoning. In these cases, the test as to
whether or not they exceed traditionél zoning powers seems
to be in favor of the municipality. However, in some cases
an expanded definition of "general welfare" will invalidate
some techniques of urban planning.

In the City of Petaluma, California, an attempt
was made to stop‘the city's expansion by limiting its popu=
lation. It is this case which may finally‘create a uniform
means of attack upon urban planning schemes to control

muanicipal growth.

897elvin v. Zoning Board of Appeals of Town of Wind~
sor, 306 A.2d4 151, 159, (Conn., 1973).




CHAPTER FOUR

PETALUMA, CALIFORNIAs POPULATION LIMITS AND

THE RIGHT TO TRAVEL

As previously discussed, the case of Albrecht

Realty Company v. Town of New Castlel was a primitive form
- of growth contrel that was ruled invalid because it was

ultra vires the state enabling act. A direct limit on

the number of building permits was established and this
also ran afoul of the constitutional prohibition against
governmental taking of property without just compensation.
A more subtle technique, but applied in a case
where the municipal officials admitted the true purpose,
is the before-mentioned method of limiting the number of
kedrooms in an apartment complexoz The Borough of Glass-
boro, New Jersey, amended its zoning by-laws to require
for apartment complexes the following:
1) In 70% of units in carden apartment complex ho
more than 1 bedroom was permitted; no more than
25% with 2 bedroomg; no more than 5% with 3
bedrooms; and no apartments with four or more

bedroonms.

2) Minimum floor areas were specified.

1167 N.Y.S.2d 843 {(1957).

2Molino V. Mayor and Council cf the Borough of Glass-
bora, 116 N.J. Super 189, 281 A.2d. 401 (1971).

57
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3) A 14 units per acre maximum densitye.

d4) 2 off=-street parking places per unit.

5) Each unit centrally air conditioned.

6) Two doorways per unit; separate stairways lead-
ing from each doorway in each second story
apartment unit,.3

The affected developer claimed that the by=-law was illegal
and unconstitutional because its "requirements were an
unreasonable and arbitrary exercise of municipal power in
that it was violative of sound zoning.se"4

The municipality "during the trial admitted on

several occasions that its ordinance was designed to keep
children out of Glassboro, because more children require

uS The munigi=

more schceols and as a result higher taxes.
pality defended its action in the name of "control of
density of populaticn and the general welfare of the
communityo"G

The court found'that‘there was no market for hich
rental apartments in the municipality and the zoning by~-
law put the rental out of reach for middle, let aione

. N 7 ' )
low, income families, There was also a need for student

housing due to the presence of a state college in Glasskoro,.

*Ibid., 116 N.J. Super 195, 198-199 (1971).
41pia., 200.
Ibid., 201-2.

T1bid., 202.
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The court held, "There is a right to be free from
discrimination based on economic status. There is a right
to live as a family, and not be subject to a limitation
on the number of members of that family in order to re-
side any place. Such legal barriers would offend the
equal protection mandates of the Constitution...Exclu-
sionary zoning may lead to illegal and unwarranted condi=~
tions, which are violative of individual rights. No
municipality can isolate itself from the difficulties
which are prevalent in all segments of society...Zoning
is not a boundless license to structure a community.”

Judge Schélick was wrong in part in his decision,
but he can not be blamed for false prophesying. When
the Judge said that one has a right not to be subject to
a limit on the size of his family, he wés right if the
family is of blecod relation or marriage. In an anomaly
in the jurisprudence of the zoning law at the United
States Supreme Court level, the decision of the Village
of Belle Terre Ve Boraasg holds that a municipality may
zone out a commune, or any other group of peoplg whg do
not fit the following definition of a family:

One or more persons related by blood, adoption, or

marriage, living and cooking together as a siuwple

housekeeping unit, exclusive cf househcld servants.
A number of persons but not exceeding two (2}

81pid., 204,

994 c.ct. 1536 (1974).
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living and cooking together a single housekeeping

unit, though not related by blood, adoption, or

marriage shall be deemed to constitute a familygle

The Supreme Court approved this as a valid by-law
to effectuate a quiet zome. What it does, in an area
close to a college town, Stony Brook, New York, is to
prevent college students from sharing the cost of housing,.
It also prevents bachelor=-shared apartments of more than
twe persons. The test is interesting: 1living and cooking
together. What constitutes living together? The Court,
according to one commentator,ll is backing off the
"offect test® in exclusionary zoning, but this is not a
racial exclusion case. The Right to Travel was’not raised
and is conspicuous by its absence.lz . The ordinance did
not deal with transients.

In one of the most important cases in the area of
growth planning, Construction Industry Association cf Sono-
ma County v. City of Petaluma,l4 which has been appealed
from the United States District Court teo the United States
Court of Appeals for the 9th Circuit, the grounds of a

violation of the "Constitutional Right to Travel" were

Wypia., 1537-58,

llGoldstein, Stewart, Belle Terre v. Boraas, 23
Cleveland St. U. L. Rev., 354, 361 (1974).

i21pia.,

13pissent, Marshall, 94 S.Ct. 1536, 1542-6 (1974).

14395 p, Supp 574 (D.C. N.D. Cal., 1974), rev'd
9th Cire I'd 8"":%-4"'75@
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directly raised.

The City of Petaluma is in Sonoma County, within
a 40 mile commuting distance of San Francisco, whexe houses
are less expensive than in Marin County which is across
the Bay. In 1965 the population was 19,000. Petaluna
was an urban center in a dairy and poultry farming region.
By 1971 the population had increased to 30,000. Five
thousand new residents arrived between 1969=1971l. Until
1971 the City Council had operated on the principle that
"growth was gcod"15 but it projected a population of
77,000 in 1985. Housing unit increases for the munici-
pality were as follows: |

Year Unit increased

1964 270
1965 440
1966 321
1967 234
1968 379
1969 ~ 358
1970 591 .
1971 8ol ~

The fair market demand for housing based on demographic
17
and real estate projection is about 1000 units per vear.
In 1971 the municipality openly set about to curb

the increasing population to protect its "rural character."

In June the follcwing official goals of the City of FPeta-

Y1pid., 575,
e1bid.

171pia.
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to protect the city's "small town character and

surrounding open space" by controlling the city's

future rate and distrxibution of growth.

to tie development rate to school and utility
capacity.

to limit the growth rate to about 500 dwelling
units annually (this is equivalent to the rate
of growth in 1960-69; in the years 70~71L, the
rate was approximately 1500 units per year.)

+o encourage a balance of developnent between
eastern and western sections of Petaluma.

to solicit the cooperation of the County of
Sonoma to assure that "all urban and suburban
development in the vicinity of Petaluma is
approved by and is acceptable for annexation to
the City without exception.”

to provide "a permanent greenbelt of open hills
and marshlands together with open space for
recreation and for definition of urban form,;
and to "fully utilize its own powers of utility
extension and annexation tc support its green=—
belt policy in its surrounding hills and
valleys."

to require, as proper planning and zoning,
Environmental Design Plans, Planned Community
District, and Planned Unit Development proce-
dures to gain the best design possible for
large scale land development.

to redress a deficiency in multi=family units
in Petaluma and to insure ""a variety of
densities and building types and thus, wide
ranges of prices and rents."

to seek "acceptable quality of construction

through good site and architectural design and
maximum use of available federal subsidies, &as
jocal conditions warrant.”

to use provisions of the California Subdivision
Map Act, to require developers to contribute
school sites, parks and greenbelts.

to encourage a limited amount of high density
housing and conversion of older homes to apart-
ments in the central busiress district of the

citye
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l. to strengthen and rehabilitate the Central
Business District,.L8

This policy was implemented by Environmental Design Plans

20

and Maps,lg a Residential Housing Element and a Resi=~

dential Development System021

lgCranstonp Mary, Garth, Bryant, Plattner, Robert,
and Varon, Jay, A Handbook for Controlling Local Growth,
1973, page 110.

lgSe@ infrq note 21,

200 . . . Co
200he Residential Housing Element contained an analy=
sie of the housing situation and makes these proposals:

a. The city's growth rate is twice that cf Sonoma
County,with the greatest amount of growth in
the city on the eastern side in single~family
dwellings.

b. Insufficient rental and low—income housing
exists in the city, although housing costs
and rents have remained reasonable in amount.

Ce The city should establish an annual percentage
of eight to twelve per cent of the annual hous=
ing allocation to be devoted to low to moderate
income housing,

d. The city's residential development program for
73=77 should aim for a division of allocatiocn
for future housing of 50=50 on either side
of the freeway, with "core oriented develop=
ment" to strengthen the central business dig-
trict.

€. Higher density residential develcpment on the
east side, stressing townhouses and clustere
dwellings, should be required under planned
unit developments,

AlThe'Resid@ntial Development System was designed to
implement the then current zoning scheme, It applies to all
subdivisions of five lots or more and established a maximu
of five hundred building permits per year with the city coun-
¢il having a ten percent leaway plus or minus, in granting
permits. The city council can require that eight to twelve
percent of all units built in the vyear be for low income
housing.
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A Residential Development Board of 17 members was

established to evaluate the proposed subdivision plans.

In order to rate approval, the plans must conform to the

following specific criteria and the City Master Plans

X

Availability of Public Services and Facilities

1. the capacity of the water system to
provide for the needs of the proposed develop-
ment without system extensions beyond those
normally installed by the developer;

2, the capacity of the sanitary seswers
to dispose of the wastes of the proposed develop-
ment without system extensions beyond those nor=
mally installed by the developer;

3. the capacity of the drainage facilities
to adequately dispose of the surface runoff of
the proposed development without system exten-
sions beyond those normally installed by the
developer;

4, the ability of the Fire Department of
the city to provide fire protection according
to the established response standards of the
city without the necessity of establishing a
new station or reguiring addition of major
equipment to an existing station;

5. the capacity of the appropriate school
to absorb the children expected to inhabit a
proposed development without necessitating add-
ing double sessions or other unusual scheduling
or classroom overcrowding;

6. the capacity of major street linkage
to provide for the needs of the proposed develop-
ment without substantially altering existing
traffic patterns or overloading the existing
street system, and the availabkility of other
public facilities (such as parks and play-
grounds) to meet the additional demands for
vital public services without extension of ser-
vices beyond those provided by the developer.
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IL. OQuality of Design and Contribution of Public
Welfare and Amenity

1. site and architectural design quality
which may be indicated by the harmony of the
proposed buildings in terms of size, height,
color, and location with respect to existing
neighboring development;

2. site and architectural design gualit
which may be indicated by the amount of chaxrac=
ter of landscaping and screening;

3. site and architectural design quality
which may be indicated by the arrangement of
the site for efficiency of circulation, on-
and off-gite traffic safety, privacy, etc.i

4., the provision of public and/or pri-
vate usable open space and/or pathways along
the Petaluma River or any creek:

5., contributions to and extensions of
existing systems of foot or bicycle paths,
equestrial trails, and the greenbelt pro-
vided for in the Envircnmental Design Plan;

6. the provision of needed public
facilities such as critical linkages in the
major street system, school rooms, or other
vital public facilities;

7. the extent to which the proposed
development accomplishes an orderly and
contiguous extensicn of existing development
as against "leap frog" development;

8, the provision of units to meet the
city's policy goal of & per cent to 12 per
cent low~ and moderate-income dwelling units
annually.22

Points are assigned in the category I on a scale of 0 to

5; in the IIg on a scale of 0 to 10, A proposed develop+-

ment must receive a minimum of 25 points in Category I

22&3\1}_71;‘(_"6;_y note 18, page 112-13.
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and a minimum of 50 points in Category 11.23

The evaluation points are published and a public
hearing must be scheduled. Reconsideration is an option
for the developer or he may also request an amendment
to the general plan, the zoning by-law, or the Environ=
mental Design Plans of the City.

The City Council receives final ratings and awards
development allotments to those with the highest ratings
first. A developer has six months to start construction
before the building permission lapses. A maxiimum of 500,
plus or minus 10%, may be approved in any one year for
construction.

As findings-of=-fact, the court found that:

1) The city limited new housing units to approxi-=
mately 1/3 c¢f the demographic and market de-
mands of the 1870-1971 period.z4

2) The city created an “urban extension line,"
i.e., an ultimate boundary intended to mark
the outer limits of the city's expansion fox
20 or more years...land] set a maximum popu-
lation of the city at approximately 55,000 as
against the 1962 projection ¢f 77,000 by
1985, The 1962 general plan estimate of
77,000 residents in 1985 was a reasonable esti-
mate of those demands...land remained] reason-
able in 1970 and 1971.47

3) The area within the "urban expansion limit®
was sufficient at the city's chosen densities

for growth for the 20 year period only at the
500 annual limit limitation...The effect of

231p5d., 113,

24395 ¥, Supp 574, 576 (D.C. N.D. Cal., 1974).
Finding of Fact No. 9(a).

25ypid., (b).
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the "urban expansion" limit is to limit
vexcessive" population growth, which limita-
tion was the defendant's purpose. If the
500 unit rate limit were removed, the limit
on population set by the "urban extension
line" would still act as a substantial de-
terrent to travel and commerce.

4) The City refused, for 15 or more years, o
annex or extend city facilities to land out-
side the “"urban extension line.®” The City
solicited the assistance of the County and
the local Agency Formation Commission to
prohibit residential growth outside of the
"urban expansion line." Thus the extension
line inhibited immigration not only to Peta=
luma, but also into its suxrounding arease

5) While the Master Plan is not intended to be
effective beyond 1977, the city has attempted
to extend it to 1990 by retaining the 500
unit limit, and limit its watex supply.4®
The City contended that the court did not have the
jurisdiction to examine the motives of the City in imple-
menting the growth limitation policy; however, the city
introduced evidence to justify the need for the peolicy
based on the inadequacy of the city's water and sewer treat-
ment facilities. The court found these assertions false.??
The court found the effects of the growth policy in

the San Francisco Bay area to be

1) The forcing of people to go to another suburk
since they do not leave the area.

261pid., (o).

211pid., (a).

28IbidH 10. Limit watexr supply by its contract
with the Sonoma County Water Agency to an amcunt suffi-
cient for a population of 55,000. This contract is in
effect until 19¢0.

29upra, note 29, page 577-8.
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A limit on the housing supply, an increase in
the cost of private housing and rent struc-
ture of tenant housing.

The nature of the housing stock guality will
decline because of need for housing and no
replacement housing built.

Growth takes place at a population center,
it is not evenly dispersed; Petaluma is
such a center of growth.

New Town "front=end® costs are too high and
prohibitive., Public facilities for a new
population centex are too expensive.

As to migration, the court found that the people

of the San

Francisco Region showed a high mobility rate.

As of 1970, one half of the population had lived in theix

current re

sidences for less than 5 years., "This mobility

is a reflection of foreign, interstate, intrastate travel

and reflects a demand f£or housing...Interstate, intra-

state, and

foreign travel would be sericusly inhibited,

as people trying to move into the region found housing

either economically unavailable or simply nonexistent in

‘reasonable

The

quantity.?Bl

couxt found the program and policy of the City

of Petalums to be invalida>? in that they violated United

307pid., 579-81.

3lipid., 580-1.

327he court specifically invalidated the followings

1} The Petaluma Official Development Policy,
June 7, 1971, Resolution No, 5760 N.C.S5.

2) The Petaluma Environmental Design Plans
and Maps, Marxrch 27, 1262, Resoluticn No.
6008 NeCeSe ’
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States Constitutionally guaranteed rights,

A fundamental right under the United States Con=
gtitution is the right to the freedom of travel which
includes the right to enter and live in any state or muni-

33 The District Court found that

cipality in the Union.
this right was’violatede The City of Petaluma wanted

to avoid the problems of growth and sought to limit its

population by limiting the number of people whe would bhe
permitted to move into the municipality. The motives of
the municipality are not put‘in guestion; but the meang

fall short cf Constitutional validityq34

3) The Resolution of Policy Respecting Resi=
dential Policy and Population Growily
April 17, 1972, Resclution No. 6028 N.C.S.

4} The Petaluma Residential Developmenit Sys~—
tem, August 21, 1972, Resolution No.
6lls N.C.S.

5) The Petaluma Housing Element, September 5
1972, Resolution No, 6126 N.C.S.

6 and all implementing elements of the City
of Petaluma General [master] Plan for 1-5.

33peclared to exist by the U.S. Supreme Court in the
following cases:

Memnorial Heospital v. Maricopa County, JsSa
¥ 94 S.Ct. 1076, 39 L.Ed.2d 306 (13747
Dunn v, Blumenstein, 405 U.S. 330, 92 S.Ct.

- 985, 31.L.Ed.2d 274 (1972); Shapiro v. Thomgson;
394 U.S. 618, 89 S.Ct. 1322, 22 L.Ed.2d 600
(1969}); United States v. Guest, 383 U.S. 745;
86 S.Ct. 1170, 16 L.BEd.2d 229 (1966); Edwards
v, Califorxnia, 314 U.S. 160, 62 S.Ct. 164, 85
L.Ed. 119 (1941l); Kent v. BDulles, 357 U.5.
116, 78 S.Ct. 1113, 2 L.,Ed.2d 1204 (1858};
Oregon v. Mitchell, 400 U.S. 112, 91 S.Ct.
260, 27 L.Ed.2d 272 (1969} .

34375 F, supp 574, 581 (D.C. N.D. Calo, 1974).
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Does the growth limit further a “compelling state
interest” so as to be valid? A determination that this
violates a fundamental right precludes the necessity of
ghowing that any plaintiff was actually denied entrance
into the city, i.e. a harm sufficient to give rise to
"standing® which first must be independently proved. To
justify such a by-law, or any other legislation after
this test has been met, the proponent must then show a
“"compelling state interest" for the by-law's retention,
The growth limit must meet the test of a compelling
state interest and as noted in Dunn v. Blumenstein,

405 U.S. 330 at 343:

It is not sufficient for the State to show
that [the rules implemented] further a very sube
stantial state interest. In pursuing that im-
portant interest the State cannot choose means
that unnecessarily burden or restrict constitu=
tionally protected activity. Statutes affecting
constitutional rights must be drawn with pre=~
cisicon.' NAACP v. Button, 371 U.S. 415, 438,

83 8.Ct, 328, 340, 9 L.Ed.2d 405 (1963); United
States v. Robel, 389 U.S. 258, 265, 88 S.Ct.

419, 424, 19 L.Ed.2d 508 (1967), and must be ‘tai-
lored to serve their legitimate objectives.' Sha=
piro v. Thompson, supra, 394 U.S. at 631, 89

S.Cte. 1322, at 1329. 2And if there are other, reason-
able ways to achieve those goals With & lesser g e
den on constitutionally protected aCLivVity, & Stare
may not chocse the way oI greater intertrerenco. It
it acts at all, it must chcose 'less drastic means.?
Shelton v. Tucker, 364 U,S. 479, 488, 81 S.Ct. 247,
252, 5 L.Ed.2d 231 (1960).35

Does the by=-law meet the test of a compelling state

nterest? The municipality put forth three reasons why

[N

it did

%o

351bid., 592.
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1) The necessity for adequate sewage treatment
facilities and the concomitant problem the
municipalities® facilities are inadeguate
for an uncontrolled population expansion.

2} The need to obtain an adequate water supply
for the population.

3) The right of a municipality to conktrol its
own "rate of growth"30 and to protect its
o : , . w37
small town character.

As to claims 1 and 2, the court held that both of
these problems were of the municipality'®s own making.
The sewer facilities are at present adequate and fully
capable of meeting the needs of a growing population.
Using the test of Dunn v. Blumenstein,; is there a reason-
able alternative if the munijcipality is actually correct?
The District Court held

Resting their argument upon the following
syllogism, the defendants contend that the new
construction is not a "reasonable®” alternative.
First, they point out that the erection of addi-
tional facilities is an expensive proposition.
Second, under state law, the necessary funding
would have to be approved by the electorate be-
fore it could be secured. The ultimate conclusion
is that this court must stand ready to order the
citizens of Petaluma to vote in a particular
manner before those funds could be assured. The
assertion that courts do not orxder the results of
elections is so obvious that comment is not re-
quired.-” ‘

‘As to the water supply, the record shows "no connec-

tion between the availability of water and the exclusicnary

39

zoning measures taken." The nunicipality calculated

361pid., 583,

371pid.

381pia.

391pid.

wamgmmonE
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the water needs based on their own projections of 500
new housing units per year and then requested that amount
from the regional water supply auathority. It is obviocus
that to hear:
a municipality purposefully limits the guantity
of any particular commodity available, then seeks
to justify a population limitation based upon an
alleged inadequacy of that commodity, it has not
stated a compelling interest which supports the
limitation.49
The sole issue of this case is "whether or not people
currently excluded from Petaluma have the right to immi-
. 41 .
grate into the area." As to the third defense of the
municipalitys
This last defense assertion states the essence of
the matter and aptly defines the issue: may a
municipality capable of supporting a natural popu-
lation expansion limit growth simply because it
does not prefer to grow at the rate which would
be dictated by prevailing magget demand. It is
our cpinion that it may not.%<
A municipality may not limit natural growth if it
can support it because it does not prefer to grow. The
Constitutional right of Freedom to Travel prohibits the

city from doing so.

The District Court then adopted as its own the

401pia,

41l1piq.

421pid,



line of cases from Pennsylvania, previously discussed,

73
43

"A zoning regulation which has as its purpose the exlu-

sion of any additional residents in any degree is not of

& compelling governmental interest, nor is it one within

the public welfare.®

A _ .
t4 The court then concluded:

Since the population limitation policies
complained of are not supported by any compelling
governmental interest the exclusionary aspects of
the "Petaluma Plan" must be, and are hereby de=
clared in viclation of the right to travel and,
hence, are unconstitutional.

Such holding is intended to encompass, not
only the outright numerical limitations upon the
issuance of building permits, but also any and all
features of the plan which, directly or indirectly,
seek to control population grow h by any means
other than market demands,

cee [It] is appropriate, against the back-
ground of the present case, for the court to
comment upocn not only what hag heen held but also
what has not been held. The issue here has not
been whether or not local government may engage
in any number of traditional zoning efforts which
have been common throughout our history, such as
providing for a certain density of population in
a given neighborhood, or standards for the type
and quality of construction, etc. Tha only issue
presented here, for the first time, is whether or
not a municipality may <¢lain the specific right
to keep others away. Therefore, the defendants?
assertion that the result of this case will destroy

~or harmfully restrict the zoning and land-use

planning power of municipalities is neither perti-
nent nor correct. Nc "traditional® powers to zone
are affected by the holding in the case.

43 .. . , o
Bilbar Construction Co. v. Board of Adjustment

141, A.2d 851 (Pa., 1958): National Land and Investment CoO.

Ve

Kohn, 215 A.2d 597 (Pa., 1966); Appeal of Kit~Mar

Builders, 268 A.2d 7¢5 (Pa., 197C).

44375 F, Supp 574, 586 (D.C. N.D. Cal., 1974},

451bid., 586.
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As contended by plaintiffs on pages 7 and 8§
of their Trial Brief,

"This case is a study in anti-planning, the
refusal of a city to come to grips with the
fact that it has joined a metropclitan com-
plex and is ne longer the sleepy small town
that it once was. In a world in which nothing
is as unchanging as change, Petaluma wants

to stay the same., The means to that end is

to draw up the bridge over the moat and turn
people away. This is not the use of police
power, but the abdication of that poweres..

"in a large sense this case sets up the ccn-
stitutional protections against a single
small city's passing laws to keep people away,
te maintain "small town character' at the
expense of depriving people of mobility,

their right to travel, and of decent housing
or perhaps any housing at allcs.s

"Tn a narrower sense, this case {holds]...that
local police power may [not] be used to shift
the burden of providing housing to other
cities in a metropolitan region which have
their own police power and their own prob=
lems., This issue...[questions] the juris-
diction of one town to visit its problems on
another.

"The prospective resident turned away at Peta-
luma does not disappear into the hinterland,
but presents himself in some other suburb of
the same metroplex, perhaps in some town

with as many problems or more than Petaluna....
By this means, Petaluma legislates its prob-
lems into problems for Napa, Vallejo or

Walnut Creek. Mag Petaluma pass a law Lo bind
the whole worid?4

Since the District Court found the by=-laws invaliid
on one Constitutional ground, it did not decide the issue

of invalidity under the Commerce Clause and Equal Protection

46;big,3 586-7. See Bosselman, Fred, Can the Town
of Ramapo Pass a Law to Bind the Whole World? 1 Fla. St.
UQ»LQ RG?.V;V 234 (1973) %
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Clause of the U.S5. Constitution and its l4th Amendmehts

In an application for stay of Judgment Pending
Appeal by the city of Petaluma, a Memorandum was submitted
to Justice Douglas on the application which claimed that:

1) "The trial Court has held that a city may not
adopt zoning regulations which have the effect
of limiting the city's growth below market
demand. If such holding is correct then every
gubdivision, land use, zoning and building
regulation is invalid because the inevitable
result thereof is a limitation on development.
Market demand has never been used as a criteriace..
fand has] no support in law,.%

. . . . 48
2) Right to Travel is not involved.
3) Boraas v, Village of Belle Terre...is completely
'~ determinative...[in that] the trial Court is
in direct conflict with the decision...%9

The Ninth Circuit Court of Appeals decided on 14
August 1975 that the Construction Industry Asscciation of
Sonoma County did not have standing to raise the issue of
the Right to Travel,>0 However, they did have the stand-
ing to raise the issues of arbitrariness (under the XIV

51

Amendment) and the imposition of an unreasonable burden

A7¢n the Supreme Court of the United States, Con-
struction Industry Association of Scnoma County v. The
City of Petaluma; Memorandum of Peints and Authorities in
Support of Application for Stay of Judgment Pending Appeal,
July 9, 1974, page 8-9,

481pid., 9.

O1pig., 9-10.

50¢onstruction Industry Association of Sonoma County
v. City of Petaluma, Slip Opinion No. 74~2100 filed August 14,
1975, 9th Cir., page 9.

SJ'Ebide i lle
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on interstate commerceas2

As to the Right to Travel, the Circuit Court held:

Although appellees have suffered or are
threatened with direct personal injury, the “zone
of interest” requirement poses a huge stumbling
block to their attempt to show standing. The pri-
mary federal claim upon which this suit ig based--
the right to travel or migrate~-is a claim
asserted not on the appellees' own behalf, but on
behalf of a group of unknown third parties alleged~
ly excluded from living in Petaluma. Although indi=-
vidual builders, the Association, and the Landowners
are admittedly adversely affected by the Petaluma
Plan, their economic interests are undisputedly
outside the zone of intexest to be protected by
any purported constitutional right to travel.
Accordingly, appellees' right to travel claim "falls
squarely within the prudential standing rule that
normally bars litigants from asserting the rights
or legal interests of others in order to obtain
relief from injury to themselves.” Warth v.
Seldin; U.S. at , slip op. at 18.77.¢.

The only connection between any cf the
appellees and any of the persons who purportedly
are excluded from Petaluma is the possibility that
but for the Plan they would be parties to a
purchase~sale agreementes4 There exists no special,

- on=-going relationship between appellees and those
whose rights allegedly are violated which mili-
tates in favor of granting standing. CIL. NAACP
v. Alabama, supra, at 458-60; Pierce v, society
oF G1Sters, 268 U.S, 510, 534=36 (L925); Washing~
Tom Uil ities & Transportation Commission Ve FCCy,

Fo2d s (9th Cir. 1975); Akron Board of

521pid., 12.
531pid., 9-10.

54mhe Court's footnote, "The Association does not
allege that a contractual or other relationship protected
under 42 U.S.C. Section 1981 and Section 1982 actually
exists between its members and any particular person exclud=
ed from residence in the town, or that any such relationship
was either punished or disrupted by the City. Compare
sullivan v. Little Hunting Park, 396 U.S, 229, 237 (L969)
with Warth v Seldin, U.5. at n.22, slip op. at
23 n. 22."
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Bducation v, State Board of Rducation ¢f Ohio,
260 F.2d 1285, 1L289-90 (6th Cir.), cert., denied,
417 U.S. 932 (1l974). DNox have the Association
and the Landowners shown that their prosecution of
the suit is necessary to ensure protecticn of the
rights asserted. Cf, Sullivan v. Little Hunting
Park, 396 U.S. 2292, 237 (l96%9); NAACP v, Alabama,
357 U.S. at 459; Barrows v. Jackson, 346 U.S. at
257. Assuming arguendo that the comstitutional
right to travel appiies to this case, those indi=~
viduals whose mobility is impaired may bring

suit on their cwn behalf and on behalf of those
similarly situated. Although Warth v. Seldin
denied standing to a group of low-income and
minority=group plaintiffs challenging exclusionary
zoning practices, the case is no bar to a suit
against the City brought by a proper group of
plaintiffs., The Court in Warth v. Seldin left
open the federal court doors for plaintiifs who
have some interest in a particular housing pro=
ject and who, but for the restrictive zoning
ordinances,; would be able to reside in the com~
munity.o°

As long as there exist parties who cdﬁld raise
the’iésue the opinion will not be definitive. It is
expected that this decision will be appealed to the Su-
preme Court of the United States.>®

As to the other issues raised; the court held that

. . . ' . 5
zoning restrictions are by their nature exclusxonary.’7

The court found that there was a rational relatlohship

between the exclusion and legitimate state interests:

(%2
(&

Ibidey 10-11.

wn

6 . o
The court cites Belle Terre as authority for the
‘proposition that unless the persons affected are not
transients there is no infringement on the Right to Travel.

571pid., 13.

xR
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In determining whether the City's interest
in preserving its small town character and in
aveiding uncontrolled and rapid growth falls with-
in the bread concept of "public welfare," we are
considerably assisted by two recent cases.

Belle Terre, supra, and ¥barra v. City of Town of
T0g Altos Hills, 503 F.2d 250 (9th Cix., 1974},
each of which upheld as not unreasonable a zoning
regulation much more restrictive than the Petaluma
Plan, are dispositive of the due process issue in
this case.”

Citing Belle Terres

L T A A AR S0 ST ST W

A guiet place where yards are wide, people few,

and motor vehicles restricted are legitimate guide-~
lines in a land=use project addressed to family
needs. This goal is a permissible one within...
the police power and not confined to elimination of
£ilth, stench, and unhealthy places. It is ample
to lay out zones where family values, youth values,
and the blessings of quiet seclusion and clean air
make the area sanctuary for peopleo59

The Circuit Court‘xelied on a case it had decided
in 1974, Ybarra v. City of Los Altocs Hills,60 where it
was provided that, "no lot shall be occupied by more than
one.primary dwelling unit. The oxdinance as a practical
matter prevented poor people from living in Los Altos
Hills and restricted the density, énd thus the population,
61 The court found this not to violate the

of the town."

XIV Amendment.

The court expressed its opinion on the general welfare

issue thusly:

581hid., 14,
>9Ibid,

60503 F,2d 250 (9th Cir., 1974).

GlSupgélnote 50, page 16.
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Although we assume that some pexrscons desirous
of living in Petaluma will be excluded under the
housing permit limitation and that, thus, the Plan
may frustrate some legitimate regional housing needs,
the Plan is not arbitrary or unreascnable. We
agree with appellees that unlike the situation in
the past most municipalities today are neither isc=-
lated nor wholly independent from neighboring muni=
cipalities and that, conseguently, unilateral land
use decisions by one local entity affect the needs
and resources of an entire region. See, e.g.,
Golden v. Planning Board of Town of Ramaps, 30
Ne¥.2d 359, 285 N.E.2d 291, 334 N.Y¥.5.2d 138,
appeal dismissed, 409 U.S. 1003 (1972);: Naticnal

Land & Investment Co. v, Kohn, 419 Pa, 504, 215

A.2d 597 (1965); Note, Phased Zoning; Regulation
of the Tempc and Sequence of Land Development,

26 Stan. L. Rev, 585, 605 (1974). It aoes not
necessarily follow, however, that the due progcess
rights of builders and landowners are violated
merely because a local entity exercises in its
own self~interest the police power lawfully dele-
gated to it by the state. See Belle Terre,
supra; Los Altos Hills, supra. If the present
system oi delegated zoning power does not effec=
tively sexrve the state interest in furthering the
general welfare of the region or entire state, it
is the state legisliature's and not the faderal
courts’ role to intervene and adjust the system.
As stated...the federal court is not a super
zoning board and should not be called on to mark
the point at which legitimate local interests in
promoting the welfare of the community are
ourweighed by legitimate regicnal interests,®2

The Intexrstate Commerce Clause challenge was dis-~

on the authority of Huron Cement Co. V. Detroit;63

When there is a reasonable basis for legislation
to protect the social, as distinguished from the
economic, welfare of the community, it is not for
this Court because of the Commerce Clause to deny
the exercise iocally of the sovereign power of
the [state}.6

6215ia., 16-17.

63362 U.S5. 441 (1960).
641hid., 448.
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The Court makes one finding of fact at odds with

the trial court. It found that housing in Petaluma

would not be affected by the Petaluma PlanCGS

GSSug{i note 50, pages 5-6:

In 1970 and 1971, housing permits were allotted
at a rate of 1000 annually, and there was no indica-
- tien that without some governmental control on growth
consumer demand would subside or even remain at the
1000~-unit per vear level. Thus, if Petaluma had im~
posed a flat 500~unit limitation on all residential
housing, the effect of the Plan would Clearly be to

retard to a substantial degree the natural growth
rate of the City. Petaluma, however, did not apply
the 500=-unit limitation across the board, but in-
stead exempted all projects of four units or less.
Because appellees failed to introduce any evidence
whatscever as to the number of exempt units expected
to be built during the five=-year period, the effect
of the 500 development-unit limitation on the natural
growth in housing 1is uncertain. For purposes of
this decision, however, we will assume that the

500 developuwent-unit growth rate is in fact below
the reasonably anticipated market demand for such
units and that absent the Petaluma Plan, the City
would grow at a faster rate.

According to undisputed expert testimony at
trial, if the Plan (limiting housing starts to
approximately 6 per cent of existing housing stock
each vear) were to be adopted by municipalities
throughout the region, the impact on the housing
market. would be substantial. For the decade 1870
to 1980, the shortfall in needed housing in the re-
gion would be about 105,000 units (or 25 per cent of
the units needed). Further, the aggregate effect of
a preoliferation of the Plan throughout the San Fran-
cisco regicon would be a decline in regional housing
stock quality, a loss of the mobility of current and
prospective residents and a deterioration in the
guality and choice of housing available to income
earners with real incomes of $14,000 oxr less. If,
however, the Plan were considered by itself and with
respect to Petaluma only, there is no evidence to
suggest that there would be a deterxioraticn in the
quality and choice of housing available there to
persons in the lower and middle inccme brackets.
Actually, the Plan increases the availability of multi-
family units (owner-occupied and rental units} and
low=income units which were rxarely constructed in the
pre-~Plan days.
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On July 18, 1975, a second Right to Travel case
was filed in the Supreme Court, Builders Association of

Santa Clara=Santa Cruz Counties v. Superior Court of Santa

.. . } 66
Clara County [real Party in intevest: the City of sSan Jose] .

The City of San Jose instituted a2 zoning "freeze" unless
the school board certified that the builder would pro-
vide sonme means cf alleviating the construction costs of
of new schools. The plaintiffs raised the following issues
without carrying anys

Plaintiff association asserts that the ordi-
nance {l) unconstitutionally limits the power of
city council to rezone property: (2) unlawfully
delegates zoning authority to the schocl district:
(3) establishes unreasonable classifications in
violation of the equal protection clause; and
(4) interferes with the constitutional right to
travel .67 -

The Supreme Court ruled on the Right to Travel issue
thusly:

Plaintiff finally contends that the initiative
ordinance interferes with a constitutional right to
travel and to live in the community of one's choos-
ing. We need not, however, explore the unsettled
boundariss of this constitutional right, nor con-
front the difficult task of balancing that right
against the right of a city to enact zoning restric-
tions to promote the guality of civic life (ses

. Village of Belle Terre v. Boraas (1974) 416 U.S. 1,
9, 94 Sup.Ct, 1536, 1541, 39 L.Ed.,2d 7$7). The
zoning freeze established by the initiative here
at issue is limited to two years duration, and applies
only to that portion ef the ¢ity plagued with the
problem of overcrowded schools. Even within that
poriion of the city. the ordinance permits rezoning

6cal. App. 3rd 255, 118 Cal. Rptr. 158, 529 P.2d 582
(S.C., 1975).

67520 p.2a 582, 584,



if the developer will agree to assist the school
district in meeting the need for additional facilie-
ties which his development has created. Conse-
quently the initiative need not serve to exclude
newcomers from San Jose; it may, instead simply
divert some development to districts with ade-
quate school facilities; while providing over-
crowded districts with the means tec accommodate

the needs of new residents. The trial court here
found that the initiative has not in fact signifi-
cantly reduced ithe supply of new housing in San
Jose; plaintiff does not challenge that finding.

We conclude that plaintiff has failed to demon-
strate that the ordinance imposes any noticeable

or significant infringement upon the asserted con-
stitutional right to travel. [We see no inconsisten-
¢y between the San Jose General Plan, which con-
templates eventual residential development of land
now zoned for agriculture, and the initiative's
two-year freeze on new residential zoning] .68

The Petaluma decision was not cited,

In & second case the California Court of Appeals
held that the California Coastal Conservation Act of 1972
did not viclate the Right to Travel when it limited the
Vnumber of residential building permits in coastal communi-
ties under its jurisdiction.©®®

The Petaluma case will be appealed on the issue of
standing. If the case is reversed, it will still not be
kdecided unless the Supreme Court decides the question of
what the Right to Travel encompasses and to whom it applies.
“But what is the fundamental Right to Travel?

Under the Articles of Confederation of the United

681pid., 597-8,

69CERED v. California Coastal Zone Conservation
Commission, 43 Cal. App. 3rd 306, 118 Cal. Rptr. 315,
(Ctre Appbp 1974} € '
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States, adopted November 15, 1775, a gqualified right to
travel was granted in Article IV,7O No mention was made
of this right in the actual text of the Constitution and
during the nineteenth century many states passed laws
against the immigration of foreign paupers or persons

likely to become a public chargas7l

70Article IV. The bhetter to secure and perpetuate
mutual friendship and intercourse among ths peo-
ple of the different States in this Union, the
free inhabitants of each of these States, paupers,
vagabonds and fugitives from justice excepted,
shall be entitled to all privileges and immunities
of free citizens in the several States; and the
people of each State shall have free ingress and
regress to and from any other State, and shall
enjoy therein all the privileges of trade and
commerce, subject to the same duties,; impositions
and restrictions as the inhabitants thereof
respectively, provided that such restrictions shall
not extend sc far as to prevent the remcval of
property imported into any State,; to any other
state of which the owner is an inhabitant; pro-
vided also that no imposition, duties ox restric-
tion shall be laid by any State, on the property
¢f the United States, or either of them.

7liowa Code as currently enacted, section 252.18
(derived from 1851 Code section 27365 :

Foreign Paupers :
l.  Any person who is a county charge or likely to
become such, coming from another state and not having
a settlement in any county of this state or any
such person having acquired a settlement in any
county of the state who removes to anothexr county,
may be remcved from this state or from the county
into which such person has moved, as the case may
be, at the expense of the county wherein such person
is found, upon petition of said county to the dis-
trict or superior court of that county.

2. The court or judge shall fix the time and place
of hearing on said petition and prescribe the time
and mannex of service of the notice ¢f such hearing.
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Although the Right tc Travel was left out of the

text of the Constitution, the U.S. Supreme Court "found"
3 . 3 K3 L . . "1 ’)
or "discovered® it in the Privileges and Immunities Clause, "

3. If upon hearing said petition such person
shall be ordered to remove from the state or
county and fails to do so, he shall be deemed
and declared in contempt of court and may be
punished accordingly; or the judge may order the
sheriff of the county seeking the removal to
return such person to the state or county of

his legal settlement.

Towa Code se

setion 252.19 (derived from the 1851 Code
section 2736}

@
®

Importation Prohibited

If any person knowingly bring within this state
or any county from another county any pauper or
poor person, with the intent of making him a
charge on any of the townships or counties there-
in, he shall be fined not exceeding five hundred
dollars, and be charged with his support.

72y.s, Constitution, Article 4, section 2, clause 1
(aka) the XIV Amendment, section l. This clause has
lately been reviewed by the Supreme Court in Austin v. New
Hampshire, 43 L.Ed.2d 530 (1975), a taxation case, at pages
536=537¢

The Privileges and Immunities Clause, by making
noncitizenship or nonresidence an improper kasis
for locating a special burden, implicates not only
the individual®s right to nondiscriminatory treat-
ment but also; perhaps more so, the structural
balance essential to the concept of federalism.
‘Since nonvesidents are not represented in the
taxing State's legislative halls, cf. Allied Stores
of Ohio, Inc. v. Bowers, 358 US 522, 532-533,

3 L Bd 24 480, 79 S Ct 437 (1959) (Brennan, J.,
concurring), judicial acquiescence in taxation
schemes that burden them particularly would remit
them to such redress as they could secure through
their cwn State; but "to prevent [retaliation] was
one of the chief ends sought to be accomplished by
the adoption of the Constitution.” Travis v. Yale
& Towne Mfg. Co. 252 US 60, 80, 64 L Ed 460, 40

S Ct 228 (1920)., Our prior cases, therefore, reflect
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the Due Process Clause,  and the Ninth Amendment., It

may also be part of an unwritten promise--an inmpliad right
to ﬁave freely about as established by the general history
of the United States in the spirit of the Constitution, 4
Tt has also been based cn the Commerce Clause’® as held
in Edwards v. California’/®where a California law prohibiting
assistance Eo nonresident indigents who wished tc enter
Califcrnia was held to be an unconstitutional burden in
interstate commerce. The dissent claimed that this was a
vi@}ation c¢f a fundamental right of national citizenship
(a more protected status). In any case, the right seems to
exist independent of its derivation.

In the 1960's the right was extended from inter and

- _
intra state to international travel.’! The Secretary of

State claimed the power to deny passports for foreign tra-

vel to people who were associates of communists. Here the

an appropriately heightened concern for the integrity
of the Privileges and Immunities Clause by erecting

a standard of review substantially more rigorous

than that applied to state tax distinctions amonyg,
say, forms of business organizations or different
trades and professions.

73£Q§£ﬁ, Article 5 or XIV Amendment,

747he Right to Travel and Its Application to Restric-
tive Housing Laws, 66 Northwestern U.L. Rev. 635, €39 note

18 (1971).
75y.8. Constitution, Article 1, section 8, clause 3.
76314 U.S. 160 (1941).

7T¢ent v. Dulles, 357 U.S. 116 (1958); Aptheker v. Sec.
of State, 378 U.S. 500 (1964).
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right of freedom of association’® was indirectly violated
because in order to exercise one right, you had to relin-
quish another right. In United States v. Guest79 the
Supreme Court ruled that the right to interstate travel

was secured by the Constitution in general rather than

by a specific section: "All have agreed that the right
existsa"go The right was exten&ed to 1lnvalidate welfare
residency reguirements in Shapiro v. Thompson®d and de-
clared in Dandridge v. Williams32 that the test o support
abridgement of this right was the compelling state interest
test. Classifications that give rise to a compelling

state interest are fundamental rights83 and suspect classi-
ﬁicationsa84 Travel can be regulated by reference to the
fqllowing two=part test: 1) What penalty is placed on

the right? 2) Is there a compelling state interest that
cannot be achieved by another means available?

The latest Supreme Court case invcelving the right to

78y,3, Constitution, I Amendment.
79383 U.s. 745 (1966).

801bid., 759,

8l394 u,s. 618 (1969).

82397 U.s. 471 (1970).

2 . . . o . .

83Fundamental rights include voting, aspects of crimi~

nal procedure, the I Amendment, marriage and procreation; and
travel.

84Suspect classifications include religion, race, color,
legitimacy, and sex.
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travel is Memorial Hospital v. Maricopa County.85 The
Arizona Supreme Court upheld an Arizona statute requiring
a year's residence in an Arizona county as a condition
precedent to receiving non-emergency hospital oxr medical
care at the county‘'s expense. There is a mandatory duty
imposed by the Arizona State Legislature on the county
government to provide necessary medical and hospital care
for the county's indigent sick. The indigent, sick plain-
tiff was a bona fide resident of the county but had not
resided there the preceding year (he had been therxe apgroxim
mately 6 weeks).

86 in another county, this law had

In a prior suit
been declared invalid as a vioclation of the Equal Protection
Clause of the U.S. Constitution by é federal court. How~
ever, in this action; the Supreme Court of Arizona upheld
the residency requirement. Thus jurisdiction for the hearing
at the U.S. Supreme Ccurt was laid.87

The Supreme Court held that the state must justify

the law using the compelling state interest testsgg that

8594 s.Ct. 1076 (1974).

86yalenciano v. Bateman 323; F. Supp 600 (D.C.;
Ariz., 1971); the other suits also invalidating residency
reguirements in Arizona were Pima County v. Robinson,
457 P,2d 951 (1969), vacated 463 P.2d 536 (1870}, and
Vaughn v. Bower, 313 F. Supp. 37, aff'd 400 U.S. 884, 91
S.Cte. 139, 27 L.Ed.2d 129 (1970).

87conflict between a Federal Circuit Court and the
highest court of a state,.

8891 s.ct. 1076, 1081 (1976).
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whatever the ultimate parameters of Shapiro v. Thompson

as to residency requirements were, “"medical care is a

w89 and that

basic necessity of life:
{no?] unlike the admonition of the Bible that,
"ye shall have one manner of law, as well for
the stranger as for one of your country." Levie
ticus 24: ?2, the right of intexstate travel must
be seen as insuring new residents the same right to
vital government benefits and privileges in the
state to which tgpy nigrate as are enjoyed by
otheyr residents.

The U.S. Supreme Court found that “"the State of
Arizona's durational residency requirement for free medical
care penalizes indigents for exercising their right to
migrate to and settle in that stateg"gl Nc compelling

interest was established.

891pid., 1082.
Hi1bid., 1084.
N1piq.




CHAPTER FIVE
NC GROWTH CITY PLANNING

In 1972 Earl Finkler proposed that the urban Qlanhing
comnunity investigate what he called “nongrowths"l The
Club of Rome has described the growth of cities in the

United States thus: -

American cities grew rapidly until a physical limit
was reached-=~all land in the city center was filled.
"The technological answer was the development of
skyscrapers and elevators which essentially removed
the constraints of land area as a factoxr in suppress-—
ing growth." There was more growth, but then it

was fcund that people and goods would not move in

and out from the dense city center fast enough.

This time the sclution was expressways and (tc a
lesser extent) mass transit.2

But what about the rights of the land owner who is affected
by the limited growth policy? Francis W. Herring suggests:

Tracts on the urban rural fringe would be mapped,
and zoning regulations adopted. Every land owner
in the area would be guaranteed a sale price at the
market value prevalling at the time the regulations
were adopted. If, at the time he sells, his land
proves to have lost value through restrictions on
its use, he can collect from goverament the dif-
ference between the price he wcould have received
had he sold immediately.

" [Thereafter the guaranteed value is reduced
to the amount of the actusl sale price, and runs

lEinklerﬁ tarl, Nongrowth as a Planning Alternative:
Prelimipary Examination of an Emerging 1ssue, A.S5.P.0, -
«A.S. No. 283, 1972,

A
P

2Ibid., page 27 quoting Meadows, Donella H. et al.,
The Limits to Growth, 1972,

89
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with the land at the lower figure.] If the land

value has increased by the time of the sale, the

land owner may keep the excess over the guaran-
tezd amount although the land will anulﬂuu to
caxry the original guaranteed value.-”

But nen=growth city planning has not found faveor in
the United States. ttacks from both the developer and
the so-called "excluded minorities® have been vociferocus.
The United States Supreme Court has found that the indi~
gents are members of a protected class under the 1l4th
Amendment of the Constitution and developers have attacked

the plan using the 5th Amendment; and other Ceonstitutionally

protected classes have their rights affected.” A Hobson's

3Herz~:ingy Francis W., Open Space and the Law, 1965,
pages 133-4,

4H0wever, reporiage oi methods is very poor., Gladwin
Hill in a series of New York Times articles reported that
the City Council of St., Petersburg, Florida, passed an ordi-
nance to require that the last 250,000 pecple who had moved
to the city were to move it (July 28, 1974}. The Clerk of
Council reports that the ordinance did not pass a second
reading.

The best summary of no-growth ¢ olu ions can be found
in A.S.P.0., - P.A.S, No, 283, 1972, and A.S.P.0. = P.A.S.
No. 289, 1973.

5Mayne, Jr., Wiley E., The Responsibility of Local
Zoning Authorities to Non~Resident Indigents, 23 Stanford
L. Reva 774 (1870-71) )
arl Finklex reports in Non=Growth Professionals
Needed to Help Slow Things Down, 64 Landscape Architecture,
1966 (1974):
For evexry nongrowth community taken to court, five
were probably scared off by threats from real
estate and develoyment interests. The National
Association of Home Builders let it be known that
it had a war chest assembled to help in propaganda
and legal assaults against any community trying to
slow or stop growth. Many city attorneys have
advised local planners and environmentalists not
to even try to stop growth or institute stronger
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choice is created by the problem that growth increasés
the tax base and tightens the local jeb market; but, it
tightens the housing market which comprises the social
commitment to the communitye6

Alfred Hitchcock chose a small town of less than
18,000 people in 1943 to be the set for "Shadow of Doubt.”
By 1570 the town's pcpulation had increased to 50,0063 that
town is now the City of Santa Rosa in Sonoma County, Cali=~
fornia. A municipality in the San Francisco Bay Area, it
grew under the influence of the expansion of the Bay Area's
popﬁlation growth. As a small town trying to curb the
population explosion and retain its character as the urban

center of a wine growing region, Santa Rosa is an instruc-

g
RS

Q

tive case con what has been proposed to centrol uvrban e

(1o}

Livingston and Blayney, City and Regional planners
accounted for the growth as follows:
Santa Rosa's high level growth prcspects have

resulted largely from external sources. High land
prices, tough subdivisicn improvements and land

land controls because every person has the legal
right to put his land to its highest and best use.
Thig is a cloudy area of law, but such conservative
advice saves the city attorney a lot of hard work
ilater. Other sincere and not—-so-sincere psople
have raised lecgal issues revolving around the xight
to travel, and the danger that nongrowth is just a
new twist for exclusion of blacks and the poor.

6The urban problem of sprawl creates a major split
between the desire for better, low~cost, housing for mincri-
ties, both economic and racial, yet demands that some con-
sideration be given to the ecological-environmental nature
of the surrcunding community. It is necessary to devise
some means for protection ¢f the environment and building
adeguate housing units for the expanding population.
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dedication {(ox in lieu fee) reguirements, land
development (“"bedroom®) taxes, and, in a few
cases, growth limitation policies of local govern=-
ments in the inner Bay Region counties have
attracted large scale developers to Sonoma County.
The extreme shortage of bhuildable land and the
consequent high cost of house building in Marin
County have been important factors in this trend.
Petaluma [which is sowuth of Santa Rosal felt the
impact first, but when the city imposed a limita-
tion on growth, residential developcra started
buying up large tracts of land in the Santa Rosa
area. According to local builders, an ever in-
cresozng perCQntaje cf Santa Rosa home buyers _com~
mute to work in San Francisco,’

People who would otherwise have moved to Petaluma
have moved to Santa Rosa. Utility service connections
havé been allowed by the City of Santa Rosa., But, the
county government's liberal approval of subdivisions,
which are developed without sewers (even if septic tanks
are nct desirable} in the Santa Rosa urban fringe, where
land prices have been lower, have placed Santa Rosa in
a dilemma~=should the city annex the subdivisions (as
requested by the residents of the subdivision) and assume
the financial burden of upgraded, adeguate utilities; or
allow the substandard developments to continue?8

Adding to the problem is Sonoma County's policy
of spreading the cost of county supplied utilities by cre=-
ating large sanitary districts which encourage uncontrolled

urban spxawleg

ILivingston and Blayney, Santa Rosa Optimum Growth
Study, 1973, page 4.

81bid., 6.

S1bid.
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Proposed methods of contrgl in Santsa Rosa include:
1. Housing unit rationing like Petaluma:
2. Large lot zoning;
3. Utility timing; ox,
4. An urban growth boundary.

The Petaluma-type solution may be invalid because it vio-

lates the right to travel of U.S. residents and the evi-

dence indicates that people who would migrate to Petaluma
have moved to Santa Rosa, Santé Rosa‘s possible solution
number four has not been chailenged in the courts.

The UrbanVGrowth Boundary of Santa Rosat? contains
two distinct areas. The initial area, called a Compact
Growth Boundary by the Santa Rosa City Planning Department,
would be an area where urban development~expansion would
be controlled, but permitted., Those developments wnich
| conform to the following goals would be allowed:

l. Achieve compact growth and efficient, eco=-
domical utility services by staging such
services under a city=-county joint policy.

2. Preserve open space.

3. Provide adeguate housing for future needs.

4. Maximize use of existing public facilities
© and services,

5. Location and timing of future development.

6. Stabilize land values_and protect property
owners' investments.

The location of the actual boundaries is +0 be based

cn the following criteriac

O1pig., 97£f,

Mibid., 97.
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1, property lines
2. service assessment boundaries

3. properties fronting on streets and utility lines
useful to accommodate growth

4, existing service district and governmental
boundaries

5. physical boundaries {(natural and artificial)l?
Betweeri the Compact Growth Boundary and the Urxban Growth
Boundary, also called an Urban Expansion Line,l3 would be
an area where only rural residential, agricultural, and
recreational uses would be supplied but the land would be
annexed to the City of Santa Rosa. This second boundary
line would be the maximum limit of growth within the city's
sphere of influence.l4 |

This plan would centrol the ultimate limits of
growth and place an upper limit on the municipality's
population. The pace of development would not be controlled
as in Petaluma-type by=-law; but the plan propcoses a com-
prehensive plan for open space control, 15

The state of Oregon has developed an ecolodgical atii~

tude toward land use planning mandating local comprehensive

121pig., 98.

131bid., 101.
141pig., 100.

15¢f, santa Rosa City Planning Department, Open Space
Conservation Element, 1974,
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plansel6 A major center of local Oregonian concern is the
Willamette Valley and specifically the cities of Eugéne,
Springfield, and Salem, This valley has had a growth rate
of 100 percent between 1940 and 1970 and has reached a
population of 1,500,000 people with signs of uncontrolled
growthal7

Salem, the capital city of Oregon, and the County
Governments of Polk and Marion,'Oregonp entered into an
agreemant on 2 August 1973; to adopt "Urban Growth Policies
for the Salem area and to link a continuing planning pro-
cess to capital improvement programs and operating budgets.”
As envisioned, the "Urxban Control Peolicy is a concept
approved by local governmental urits regarding the geo=
graphic limits of urban development in the Salem area.
Rasic urban services would serve the peopulation within the
boundary but services would be limited, or not furnished,
outside the boundaxye"lg

Twenty=£five percent of the urban land within Salem

lGOregon Laws, 1969, c. 324, s. 1l; Oregon Revised
Code, 308.745, 755(2), 23%; Qregon Revised Code,; 227.210=
227.280;: Pending Bills (1975) HR 2885, SB 27, HR 2621,
HR 3026,

17an outline of possible scenarios for the future
for the valley can be found in Lawrence Halperin and Asso-
ciates and the State of Oregon, Willamette Valley -
Choices for the Future, San Francisco: Lawrence Halperin
- and Associates, 1972, '

L°Johnsong Donald M., Developmental Effects of an
Urban Growth Boundary on the Salem, QOregon, Area, Salems
Mid=Wiilamette Valley Council of Governments, 1972;
(Herecafter cited as Salem 5).
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is vacant;lg development being somewhat preferred outside
of the city because of cost factor the result is urban
sprawl. Here, as in other agricultural areas, the leap=
froy effect causes a losse of prime agricultural land.
Thus, the Growth Policy Agreement was entered into.

| The Growth Policy Agreement provides, by contract,
the following:

1. Future urban development shall be contained
within the geographical limits of an urban
growth boundary.

2. An urban growth boundary shall be established
by the parties here to and said parties will
take the necessary action to have the boundary
and the policies herein set forth made a part
of their respective comprehensive plans,

3. The area outside the urban growth boundary
shall be maintained with low=density living
areas, open space lands and other uses compatie
ble with the intent of the Urban Growth Policies,

4. All parties shall work toward the development
of the most effective and ecoromical method
for providing specific urban services to the
area into the urban growth boundary.20

- The boundary propoesed is to encom?ass 70 square miles
and envisions a population of 160,000 by 1990. The boundary
would be drawn with the following afsumptions:

1., People living with the proposed urban growth
boundary are part of the Salem urban community

whether they live inside or outside of the
present city limits,

1%sa1em Planning Department, An Urban Growth Policy
for the Salem Oregon Area, Supplement No, L 0 the Salem
Area Comprehensive Plan, Salem: Mid-Willamette Valley
Council of Governments, 1973-74, page 2.

201pid., 6.



2, Residents living in urban areas need basic
urban services...2l

and these considered:

1. The city (Salem) is the logical provider of
basic urban sexvices...

2. Newer facilities are necessary for dense
urban development; therefore, the planned
extension of newer serviges can aid in direct=
ing and contrclling urban growth.22
In 1269, the State of Oregon established bhoundary
commissions to guide the growth of cities and special ser-
vice districts to "1) prevent illogical extensions of local
governmental boundaries; and 2) assure a) adequate quality
and quantity of public services and b) the financial inte=
grity of each unit of local government@"23 The adoption of
the policy for Salem on 2 September 1570 established a
prohibition on new sewer districts and annexation of land
outSide the Master Sewer Plan for Salem,2%
Pursuant to the above adopted policies, the Salem
City Council adopted a number of annexation policies includ-
ing:25
1. The City will extend a water line extraterri-
torially irn specific situations where it appears

in the public interest to mak§6a puklic supply
available pending annexation.

*l1pid., 3 and 6.

#21pid., 8.

231pid.

DR,

241pia., 13.

251pid., 14.

g ey

26£2£ge; Appendix; 5.
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2. Property that is contiguous to the city limitsg
nmust be annexed to the city to obtain water
and sewer services.

3. The city...will provide water and sewer cutside
the city limits tc access into the Urbhan Growtl
Boundary under the following conditions:

(a) . The property requesting service shall
assume the cost assessed for any line
construction or an amount equal to such
assessment cost by way of a connection
charge.,

(b} The water and sewer service charge shall
be 200 percent of the city's base rate.

(c)¢ [Agree to future annexation when city
becomes contiguous and make this agree-
ment running with the land].

(1) . [Assessment cost at same rate as city
rates, ]

(e) . Such other conditions as tgg Council may
require in specific cases.

The cost study of the program; as projected bylﬁhe
Mid-Willamette Valley Council of Governments, indicates a
rise in the cost of land due to supply and demand faatérsp
but discounts as immaterial effects of the Urban Growth
Policy because

1. the supply exceeds the demand

2. low income housing sites have been reserved

3. periodic adjustment to increase the supply of
land is provided for,28

The Salem Area Comprehensive Plan provides for 12,000 acres

27£§£1*, 3, Resolution of City Council, March 11,
1074,

281kid., May 29, 1974.
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for residential uses, with a projected need of 134,000
acras for a population of 160,000029 At a density cof
i2 persons per residential acre (7.68 persons per square
mile), 230,000 persons could be accommodated on 19,150
acres, 30

The effect of the Crowth Boundary Line, as en-
visioned by the planner, is to cause a spacial redis-
tribution *scattered develcpnment that would have occurred
within the boundarya“3l Would this force up the cost of
raw land? The planners are not sure but predicit that
over the next twenty years it would selectively-increase

32 Outside the

land costs, inside the growth boundary.

boundary, the costs and value of land would be dependent

on public pelicies-~-what the future would bring with

respect to future development potential and possibility

or probability of a revision in the growth boundary.

The saving factor, according to the planners, is that the

‘land is not generally suitable for urban development.
South of Salem lies the twin city of Eugene Spring-

field, Oregon. This metropclitan area is in the Willamette

Valley and suffers the same problems as Salem, and unordexly

Zgggiie; 3; 4 Resolution of City Council, Apxril 22,
1974,

30salem 5, page 28.
3lipia., 32.
321bid., 40,

331bid., 41.
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urban growth pattern. To effectuate a solution, the cities

34 this plan en-

adopted a plan for compact urban growth.
visions a filling up of urban areas. The objects of the
plan are to:

1} preserve prime agricultural land

2} . eliminate development for the flood plain area

3). reduce scatteration and urban sprawl

4) . reduce amount of unneeded public utilities

5} . encourage use of already serviced land

6) . reduce need for roads and make mass transporta-
tion more attractive,-<?

The Urban Services Area has one major difference
with the Salem Urban Growth Policy; it envisions regular
extensions of the area. The Urban Service Area is the
actual geographic porticn of the metropolitan area at
any peoint in time in which a ‘minimum level of urban ser-
vices' are available or will be imminent[sic]. The limits
of such an area will be extended from time-to-time through
theé cooperation of the developer and local government.

The “projected‘Urban Services Area' is the estimaﬁed geo=
graphic area within which a full range of urban services
will reed to be excluded or provided to accommodate urban

development at any future point in time (such as 1990) "3

341pig., 41-2.

351990 Plan, Eugene~Springfield Metrepolitan Area
1990 General Plan, Lugene:  Land Council of Govermnents,
1872 (Adopted 1972,

361pid., 11,
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The minimum level of urban services "are the follow=
ing utilities, services and facilities: public water supe
pPly, public sanitary services, electric power, urban level
of police and fire protection, solid waste collecticn,
streets with curb, gutter and sidewalksp,parks.“37
The full range of urban services are "those defined as
minimum, storm sewers, mass transit, natural gas, street
lighting, municipal level police protection, library
services, schools located so as to require minimal bussing,
local parks and recreation programs, designated open spaces,"

Additional satellite towns, both existing and needed
future, can be accommodated within the framework of the
development p].ane“9 But the plan recommends

1. Control of the location; timing and financing

of the major public investments that directly
influence the growth form of the metropolitan
area must bioauthorized on a metropolitan-
wide hasis,

2. Implementing the urban service area concept, as

the principle means to attain the compact
urban growth form recommended in the plan. The
planning, programming and financing for the pro-
vision of all urban services should then@?e con=
centrated inside the urban service area, 4+
3. The preservation of designated agricultural lands

can be initiated through the use of an exclusive
agricultural zone, within which all but

31pid., 12-13,
381pia., 13.
*91bid,
*01pig., 17.

e

Allbiga, Summary Map, Recommendation 2.

a3
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agr*cultura’ puxsult% would be pronlbltad. A
minimum. parcel size sufficient to encourage
economic farm management while at the same time
pronibiting residential subdivision is a
necessity. Taxing policies must also reflect
the exclusive agricultural use lands.

4. The guiding of land development within the
mcbropolltan area will be based upon the
current or imminent ava *%%blllty of a minimum
level of urban services.

5. The guiding of land devclopment beyond the pro=
jected urban service area will be based upon
the following criteria:

a., Conformity with the growth objectives
and the provisions of the County-
wide Comprehensive Plan,

b. Conformity with the policies and
provisions of the County=-wide Com-
prxehensive Plan.

c. Rural residential density and other
non-urban land uses for which facili~
ties are not necessary.

This plan would, if correct in its prcjection, correct the
confused situation of two central business distrigts and
halt fringe development and resultant urban sprawl.

Other solutions are proposed almost daily in the

New York Times “3r the A.S.P.O. Zoning Digest articles on

421pig., 3.
431pig., 33.
4471pia., 56,
453311, Gladwin, "California Lists Gains of Two Years

of Coast Regulation," New York Times, April 22, 1373, at
page 22:

The California State Coastal Zone Conserva-
tion Commission has planning jurisdiction over
the area within 1000 yards of the coast and the
power of development permit authorization until
December, 1975: the Commission must propose a



103

what is wrong with the cities and urban areas and what
can be accomplished through better planning; yet almost
all of these techniques fall intc one of two categories;
public ownership of a fee or less or a technique of
zoning--police power regulation of the use of land. A
third category, tax incentives, is usually an alternative
to outright public ownership of a fee as in the California
Williamson Act,46 but this could be viewed as the public's
acquiring, by a loss of income from taxation, an agreement
not to develop the property in a cextain fashione47
As far as public ownership is concerned, as long as
the municipality is willing to pay fair market value for
the property exprcpxiated, and the land is taken for a

ublic purpose; then no real problem existsy but,

propar

l“;j

what municipality can afford to purchase all the property

and also afford to lose the tax revenue from it? A

plan for the area within five miles of the coast
kbefere its mandate expires in January, 1976. One
proposal (now limited to easements) was to have
state ownership of all the coast line within

the next fifty years or so.

460alifornia Land Commission Act of 1965, California
Government Code section 51200et seq. Problems with the act
include: " {a) areas where development potential is greater than
the property tax relief (along the urban fringe} will not be
protected. (b)) no requirement of co-~ordination with local
planning decisions,”
cf. Stanford Environmental Law Society, The Property Tax and
Open Space Preserxvation in California: A Study of the
Williamson 2act, 1974,

47This may also be termed an easement but the cove-
nant may not run with the land,
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purchase-lease back arrangement would also be costly and
at one time, though its status is now in doubt with
modern constitutional (state) amendments, was thought

not to be a proper public purposeo48

48Markley v. Village of Mineral City, 51 N.E. 28
(Ohio s.C. 1898): State, ex rel, Toledo v. Lynch, 102
N.E., 670 (Ohic S.C., 1913). The Constitution of the State
of Chio provides for certain types of development, Axrt.
VIII, section 2h.



CHAPTER SIX

A REVIEW OF LAND USE CONTROL MECHANISMS IN

CANADA AND THE UNITED KINGDOM

Development control is an alternative method of
iand control employed in Great Britain and authorized by
statute in some Canadian Provinces. Tan MacF. Rogers de=
fines Development Controi in hig treatise:

Developmeni control is the regulation of land use
on a permit basis for each proposed use of land.
Each proposal for a particular use of a parcel of
land is examined on its merits and, if approved

by the approving authority, may be proceeded
with....Development control is the control of liand
use by permission rather than [by! legislation.

lRogers, Tan MacF., Canadian Law of Planning and
zeoning, Toronto: Carswell Co. Ltd., 1973,

The Royal Institute of Architecture of Canada in
Reflections on Zoning, 1964, at page 5, defines Develop-
ment Control as follows:

The power to pass zoning by-laws in their present

form [l) to control land use against uses and to

2) guide or control development vis a vis a compre-

hensive plan] should ke replaced or supplemented

by a power to control certain aspects of indivi-

dual buildings and groups of buildings according

to a plan or development, so that detailed guestions

usually determined in a zoning by=-law of general

application and determined at the time the build-

ing permit is applied for. '
In the United Kingdom the system of planning control, vari-
ously known as Development Control, "rests on the assump=
tion that the existing use of land=-and the value of that
use-=-is the owner's; but the prospect of developing the
1znd--and the value of that prospect-=-is the communities.
Davies, Keith, Law of Compulsory Purchase and Compensa-=
tion, London: Butterworths, 1972, page 222.

"
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The control is exercised on the basis of merit of thé
individual project. Development can be defined to mean
buildings, operating, or excavating in, on, over, or
under the land or changing its use.

Develcpment control initislly found acceptance in
England and it is therafore necessary to discuss how the
system evolved; while availablé to planning juxisdictions
in Canada it has not been exteneively employed,

In 1947, an effective freeze on land-use was
established by the Town and Country Planning Act.3 Pexr=-
migsion to develop was required except for specified uses
cr classes; a local development plan was established and in
order for a building to be built, planning permission had
to be granted by the local planning authority. The owner
of land, therefore, has no automatic right to do what he
likes with the land; Planning permission is needed. A
right of appeal is granted with appeal to the appropriate
minister and to the courts on a question of law or jurisge-
diction only. 1In effect, there was a “nationalizaﬁion of

development rights and [their] vesting in the local planning

2Ibid,, 22. See also Regina v, Grandview LKoldings
Co. Ltd., (1965) 53 W.W.R. 308, 310 (B.C.): “"Development
neans a change in the use of any land or building, Includ-
ing the Carrying-out of. any construction, engineering or
other operations in, on, over,; or under land or land covered
by water.™

336 Statutes 22 (U.X.).
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authorities,"

Once a request for development permissions has
been denied, what specific right of appeal is there?
When considering a request for planning permission, the
local planning authority may make an orderxr in one of three
forms, 1) unconditional permission, 2} permission subject
to conditions as they think fit, or 3) may refuse per-
mission. The conditions that may be imposed may be those
that regulate:

i) the development of or use of any land under
the control of the applicant (whether or not
it is the land in respect of which the appli-
cant has been made) provided the condition is

reasonably related to the permitted develop-
ment.

ii) the permitted works to be removed or the per-
mitted use to be discontinued at the expiry
of a specific period, that is, in effect per=-
mission granted for a limited period only.>
o . L . 6
Reasons foxr the decision to impose conditions must ke given.
An appeal can be made to the Minister on the refusal
or permission or grant of permission with conditions. The
appeal is treated de novo and the Minister may impose other

conditions, or even refuse develcpment. Such a decision

4C1awscn, Marion and Hall, Peter, Planning and
Urban Growth, An Anglo-American Comparison, L9773, page lé6.

STelling, A.E.,; Planning Law and Prccedure, 3xd
edition, 1970, page 115-~17; Town and Country PLanning Act,
19262, s. 18(L).

SHamilton v. West Sussex C.C., [1958] 2 All. E.R. 174.
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is,final7 except by appeal as provided by Section 179 of
the 1262 Town and Country Planning Act. Appeal may be
made to the High Court on the grounds that:

either that the Minister's decision was ocutside
the powers conferred by the Planning Acts or

some procedural requirement of these Acts had

not been complied with. It should be possible
therefore to question the Minister's decision

on the ground that he had taken into account con-
siderations not relevant to planning, that he had
imposed or upheld an improper condition or that
there was some breach of the rules of natural
Justice in the handling of the appeal.®

But the proceedings must be commenced within six weeks,
"thereafter, the decision may not be questioned in any
legal proceedings whatsoever, ">

On the issue of what kind of conditions may be
imposed, Telling states:

“"The latter case provided the House of Lords {(Fawcett
Properties, Ltd, v. Buckingham CeCop [1960] 2 AllL
E.R. 503¢] with the opportunity of considering a
number of points relating to the validity of condi-
tions. As a result the following principles appear
to have been established=-

(1) 2 condition must “fairly and reasonably
relate to the permitted development,®
This is, it must serve some useful plan=-
ning purpose.,

(2) A condition must not be wholly unreascn-
able.

(3) A condition may be imposed restricting
the user of premises according to the
personal circumstances of the occupier,

?Town and Country Planning Act, 1962, s.23(7).(U.K.).
8Telling, supra note 5, 121-122,

o1bid., 122,
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(4) A condition will be declared invalid on

As to the definition of what is unreasonable, "the task

of the court is not to decide what it thinks is reascnable
but to decide whether the condition imposed by the local
authority is one which no reasonable authority acting with-

in the four corners of their jurisdiction could have de~

¢ided to imposeo"ll

Under the 1968 amendments to the Town and Country
Planning Act, the following grounds of appeal were enacted:

(a)} that permission ought to be granted for the
development to which the enforcement notice
related, or the condition or limitaticn in
question should be discharged

(b} that matters alleged in the notice do not
constitute a breach of planning control

(c) in a case to which the four-year rule still
applies; time has elapsed

(d) breach of planning control occurred hefore
1964

(e} notice not served per 15(4) (qg)

(£) steps of notice exceed need undexr remedy

(g) time specified for compliance is unreasonably
short, 42

Appeals under (b), (c), (d), and (e) may only be made by
an appeal to the Minister; but under (a) and (b) there
is allowed at least one hearing on the merits of the
develcocpment.

One commentator has identified the most serious

Wypia., 129.

llAssociated Provincial Picture Houses Ltd. Ve
Wednesbury Corp., [1947] 2 All. E.R. 680, 684,

12pown and Country Planning Act, 1268, s. 16(1).
(Uel{c) L

. ; . ; 1c
the ground that its meaning is uncertain.”
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problem of the Town anrd Country Planning Acts as the:
problem of the unbridled and hidden administrative
discretion...[1] the granting of planning per-
mission is virtually unchecked==-considerations
must only be materially relevant to planning in
both the considexation of the appreciation
generally and the compogition of particular con-
ditions. No further criteria are set ocut in the
Act, 13
There does exist a master plan for developnent,
but the Develcpment Plan, as it is called, includes what
can be called the zoning ordinance, the subdivision ordi-
nance, the urban renewal scheme, and the official street
map--but there ares omitted specific directions.*? Revi-
sion is required at specific intervals and approval of
the plan is subject to objections and a hearing is con=-
ducted by a representative of the Minister. The Minister
then has the power to approve, disapprove; or approve
with modificatiocns.
A method to ease the economic effect of Develop-
ment Plans was the Betterment Levy,15 But this leglisla-

16 The levy provided that

tion is no longer in effect.
compensation would be paid for loss of possible develop-
ment from a fund derived from the profits of land owners

derived from planning potential and actually realized.

13Makuchf Stanley M., Zoning, Avenues oi Reform,
(1973} 1 Dalhocusie L., Rev. 294, 315.

14Mandelker, David R., Green Belts and Urban
Growth, 1962, page 4-5,

lSLand Commission Act, 1967 (U.K.).

lGLand Commission (Disscolution) Act, 1971 (U.K.).
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Thus, under the English Town and Country Planning
Acts, the developer may appeal on grounds of law and
jurisdiction but appeals on grounds of fact are not
authorized,

Canadian land use control and regulation differs
fromfthat of the United Kingdom in that there is no cen=
tralized planning system nor is there a uniform act govern=
ing. In each province the legisiature is free to enact
what ever and when ever it feels the need to enact legis-
lation and home rule for the municipalities is not em-
ployed. In five of the provincesl? Development Control
has been enacted {(in addition to zoning) in a limited
or modified fashion but it has not been employed to any
great extent.

In gerneral in Ontario municipalities have the power
to pass by=laws "for prohibiting the use of land, for or
except for such purposes as ma? be set out in the by=

w18 However, the Minister may exercise any pover

law. ..
conferred on local councils with resgpect to any land in

Ontario the power confirmed by Section 35 of the Planning

17Omtari05 Manitoba, Saskatchewan, Alberta, and
British Columbia. Interim Development Ceontrol is available
in Newfoundland but not Development Control, See Milner,
J.B.; An Introduction to Zoning Enakling Legislation,
{1962] 40 Can. Bar Rev., 1, 5l.

18pjanning Act, R.5.0., 1970, c. 349, s. 35.



112

G
Actal“

lgggggog 32. The Manitoba Planning Act, S.M.,
1975, c. 29, s. 12(1), provides for the establishment of
special planning areas tec provide for thes

(a) the orderly development of parks, grounds
or sites for recreational governmsntal or educa~-
tional institutions or other similar under=
takings of a public or guasi-public nature
in respect of which public moneys may be ex-
pended; ,

(b) the protection of dams, reservoirs, roads,
buildings or other undertakings or works in
respect of which public moneys may be ex~
pended; ,

(¢) the protection and conservation of the environ-
ment and of natural resources such as lakes,
rivers, shorelands, forests, agricultural
lands and recreational lands, and lands adja-
cent to or surrounding airports;

(d) the preservation of visual corridors and recre-
ation areas:

(e) the preservation of the landscape and natural

. beauvty of the area;

(£) the preservation of historic and archeological
structures and sites, and areas adjacent
thereto; '

(g) the creation and presexvation of wilderness
areas and wild animal and wild bird sanctuaries;

(h) the orderly develcpment of a new townsite or a
townsite in which a new industry has been
established or is expected to be established,
if it is considered that the industry will have
a significant influence beyond the place where
it is or is expected to be establisned or if
it is expected that the industry will be the
cause of a marked increase in the demand £or
urban services in the community; ox

(i) the rehabilitation and restoration of mining areas; ,

{3} any other thing that may be considered neces- e
sary for the purpose of preventing damage to
or the destruction of lands, sites or buildings,
or of preventing interference with the use of
lands, sites or buildings,
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In 1973 the Ontario Planning and Development
Actzo was passed. Under this Act the Minister<+t may
designate any area of land in Ontario as a development
planning area.?2 The Minister may require that such a
plan be developed by the local governments.23 Should
problems arise, the Minister may establish by order zoning

controlsqz4

25
grants to

The Niagara Escarpment Planning Act
the Minister powers of development control by granting the
power to control development permits, Ontaric Bill 130,
An Act to Provide for Planning and Development of the

Parkway Belt,ZG'creates a possibkbility of districting for

b]

. , — . . . . 27
which development by Ministerial permit is possible.

The Minister may designate land uses retroactively to
June 4, 1973, and by this means the Ontario Provincial

government can enter into the field of land use planning

205,0., 1973, c. 5.

21Minister means Treasurer of Ontario and Ministex
of Economic and Intergovernmental Affairs.,

22Planning Act, S,0.,, 1973, c. 5 se 2(1).
231pid., s. 13,
zqggiga, 11 (1), See Appendix B.
*35,0., 1973, c. 52.
250ntario,,l973.

27Cohen, Charles B., The Great Land Grab, Land Use .
“Planning" in Ontario, 6 Chitty's Law J. 195 (1973).



114

d:‘.::‘ec:tly.,?"8

DQVelopment Control has become & popular concept ct
iate but it has bheen exercised before under the guise of
spot zoning; see for example the decision of Scarborough
Ve Bondi;294following that decision, if the municipality
wanted to, presumably it could zone for each and every
parcel since nothing is per se illegal about spot zoning
as a result of this Supreme Court of Canada decision.

In a confusion on Development control, Contract
zoning, and zcning for Planned Unit Developments, the
Ontario Land Use Commission described the present situ-

ation in the following terms:

Site plan control, or development control,
has been increasing in popularity, especially in
the Cities of Toronto and London. The system 1s
simple., The existing general or comprehensive
zoning by=law permits development at a density
that is uneconomic, oOr for the wrong (i.e. un-
wanted) purposes, and a prospective developer is
confronted with a real barrier. He nust per-
suade the council to amend its by-law to permit
his development. At this point, he can come
forward and show the council his particular pro=
posal. If it finds the proposal acceptable, the

28g ,-~(1) On and after the day this Act comes into
force, the Minister mayy in respect of any land within the
Parkway Belt Planning Area, maxke land use regulations and
in any such regulations the Minister may exercise any of
the powers conferred upon the Minister under clause a
of subsection I of section 32 of The Planning Act, and not-
withstanding subsection 4 of the said section 34, any
such regulation may be made that does not conform to a
local plan in effect in the area covered by the regulation,

Supra note 26, 3. 6.

29(1959] S.C.R. 444,
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council can amend the by=-law either by rezoning
the land into another existing category that would
permit the proposal, or by creating a new and
special category. There is, however, a danger in
merely rezoning into an existing category, Most
such categories have important characteristics
which are necessarily too general in nature to
achieve the desired effect,

Thus, in most cases; the council enacts a
special by-law for the area in which the project
will be located., The developer is permitted
to erect only the buildings described and sited,
with suitable drawings and diagrams, in the by
law. 1In some instances, the practice has been to
enact a by=law which changes the land use to a
general classification, but spells out in words
the specific restrictions, conditions or regulation
applicable to the land, but does not show an actua
plan of the development. As a secondary document,
the developer is reqguired to sign an agreement with
the municipality, stating that he will not apply
for a building permit until the detailed plans of
the development have been approved by the munici-
pality,30

The Law Reform Commissicn of Ontarioc feels that such ayree=
ments are unenforceable against subsequent owners,3l The
solution is the repeal of the amended zoning oxrdinance.
Actions on the action of the city council must first be
raised at the Ontario Municipal Board from whigh appeal lies:

from the Board to the Court of Appeal upon & ques=-
tion of jurisdiction or upon any question of law,
but such appeal does not lie unless leave to appeal
is obtained from the court within one meonth after
the making of the order or decision sought to be
appealed from or within such further time as the
court, under the specilal circumstances of the case,
shall allow after notice to the opposite party

3Oontaric Law Reform Commission, Report on Develop=
ment Control, Toronto: Queen's Printex, 1971, page Ll.

3lipid. But see contra, City of Winnipeg Act,
S.Me 1971, c. 105,
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stating the grounds of appeal,32

Under the Planning and Development Act,

33 Sag-

katchewan municipalities may zone or establish a munici=-

pal development plan. A Municipal Development Plan shall

consist of:

(a)

(b)

(c)

”~
Ca
~

(2}

the plans and supporting material defining the
future physical, social and economic develop=-
ment of the munipalitiy;

zoning controls which shall be consistent with
the plan, which shall be the means of imple=
menting the plan and which shall comply with
the requirements of section 60;

a capital works program showing the estimated
cost of each project and the proposed sequence
of construction or the priority of each project
for a periocd of not less than five years with
provision for annual review and revision in
order tc maintain a five-year advance forecast;

provision for the revocation of any zoning
bylaws or any other bylaws dealing with matters
provided for in the plan with effect from the
date cf the coming into force of the municipal
development plan.

A municipal development plan may make provision
for any other matter pertinent to the encourage-
ment and control of development within the
municipality.34

This plan shall be reviewed whenever the council or the

appropriate ninister deems necessary or every five years

from last review or from the adoption of a plan.

35

320ntario Municipal Board Act, R.S.0Q., 1970, c¢. 323,

s. 95(1).

331973 (Sask.), ¢. 73: 1973-17 (Sask.), c. 76.

341pid., 5. 38.

351pbid., 49.
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The power to zone is granted in s. 56;36 subject

to the requirement that there was not adopted a prior
development planc37 The zoning by=law or amendment must
be passed within one year of the resolution authorizing

38

the preparation of the zoning by=law. During this one

year interim the municipal council may:
by resolution provide that no perscn shall carry
out any development within the area that will be
affected by the proposed by-law except with the

written 8ermission of the council of the munici=-
pality,3

This is a form cf Interim Development Control.
Subject only to a requirement that notice of intent

40 the municipality

to pass the resolution be published,
may exercise this power of interim develcpment control
as it sees fit. The developer or any person "who desires

to carry out any development in an area that will be

affected by the proposed zoning by-law shall apply to the

361pid., 59t

The council of a municipality may pass a zoning bylaw
to control the use of land, for providing for the
amenity of the area within the council's jurisdiction
and for the health, safety and general welfare of

the inhabitants of the municipality.

371pid., 56.

381bid.

391pid., 57(1).

401p1a., 57(2).
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the municipality for permission to carxy out

the development and upon receipt of such an application

the council of the municipality shall, subject to sub-

section (4), within sixty days:

(a)
(b}

(c)

(a)

The

of interin

act and is

(4)

(5)

(6)

grant the permission applied for:

grant the permission applied for subject to
specified conditions;

defer making a decision in respect of the
application for a period not exceeding six
months from the date of the application; or

refuse the permission applied for,"4d

procedure of the municipal council for issuance
davelopment control permits is set out in the
declared as followss

The council of a municipality may delegate to
any office of the municipality the authority

to grant permission on behalf of the munici=
pality to an applicant to carry out any develop=-
ment in an area that will be affected by the
proposed zoning bylaw.

Where the officer does not grant tc an appli-
cant permission to carxy out development in
an area that will be affected by the pro-
posed zoning bylaw, the officer shall forth-
with advise the council of his decision and
shall forward the application for such per-
mission to the council for decision pursuant
to subsection (3).

A person aggrieved by the decisicn of the

~couneil of the municipality under subsection

(3) or by the decision of an officer grante
ing permission under subsection (4) may appeal
te the zoning appeals board in accordance with
this Act or to the Provincial Planning Appeals
Board where no zoning appeai board has heen
established.

4lipia,, 57(3).
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(7} The council of the municipality shall notify
the applicant of itse decision and shall in-
form him of his right tc appeal undexr sub=
section (6) .42
When a council fails to pass a zoning bylaw
as provided in the preceding sections, any refusal
of permission to, or conditions imposed on a grant
of permission to, carry out develcpment made pur-
suant to section 57 becomes invalid and +he develop=
ment may be carvied out as if the resolution to

prohibit the carrying out of development had never
been passed,.42

Also possible under the Saskatchewan Act is a system
of development permits.44 A permit may be conditioned on
whatever the Municipal Council may approve; such permits
may only be required for certain areas so designated,45

Interim Development Contrcl is available in New=
foundland for a pericd not to exceed two yearsg46

In order to prevent agricultural land from being
converted to urban uses, the British Columbia Provincial
Land Commission was established.%?7 The objects of the

Commission are to:

421pid., 57(4) - 57(7).

431bia., ss.

441bid., 60(2):

A zoning bylaw may provide for a system of develop=-
ment permits and use permits, prescribe the terms

and conditicns under which any permit may be issued,
suspended, reinstated or revoked, and prescribe forms
of permits and applications therefor.

451pid., 60(4).

46Urban and Rural Planning Act, R,S.Nfid, 1970, c. 387,

47Land Commission Act, 1973, (B.C.), c. 46.




(a)
(b)

{c)
(d)

(£)

(g)
(h)

(hl)
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praserve agricultural land for farm use;
encourxage the establishment and maintenance of
family farms, and land in an agricultural

land res exve, and a use compatible with the
preservation of family farms and farm use of
the land;

preserve green belt land in and arocund urban
areas;

encourage the establishment and maintenance

of land in a green belt land resexrve for a use
compablble w;uh the preservation of a green
belt

p,eserve land bank land having desirable quali-
ties for urban or industrial development and
restrict subdivisicn or use of the land for
other purposes;

encourage the establishment and maintenance of
land in a land bank land reserve for a use
compatible with an ultimate use for industrial
and urban development;

preserve park land for recreational use;
encourage the establishment and maintenance of
land in a park land reserve for a use compatible
with an ultimate use for recreation: and
advise and assist municipalities and regional
districts in the preparation and production of
the land resexve plans required for the pur="
pose of this Act:

The Commission may

(1)

(3)

(k)
(1}

(m)

purchase or acquire land, except by expropria~
tion, on such terms and conditions as may be
negotiated, and hold such land for the purpose

of this Act;

dmspo%e of, by sale, lease, or otherw;ce, con~
mission land and Crown land that is in an agri-
cultural land reserve, a green belt land re-
serve, and land bank land reserve, or a park

land reserve, sub;ect Lo such terms and conditions
as the commission may deternine:

accept gifts of land subject to such terms and
conditions as the commission may determine;

acquire and hold personal pz@pezty and dispose
of personal property so acquired by sale, lease,
or otherwise; and

if authorized by any other Act .5 pPurchase oxr other-
wise acquire; hold, administer, and dispose of
land, including Crown land, for the purpozes of

481pid., s. 7(1) (a~hl).
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44
that othexr Act.

For the purposes of this section, the com-
mission may

(a2} purchase or acquire land, except by expro=
priation, including Crown land, the present
condition or future potential of which
merits preservation by reason of its aes-
thetic quality or its location in oxr
around urban areas, as green belt land;

(b) purchase or acquire land, except by expro-
priation, including Crown land, having _

esirable qualities for urban or industrial
development or redevelopment, as land bank
land; and

{c) purchase or acqulre land, except by expro-
priation, including Crown land, having
desirable qualities for, or future poten-
tial for, recreational use as park land;

and, upon being so purchased or acquired, the

green belt land, land bank land, or park land
is established as

(d) a green belt land reserve; or

(e} & land bank land reserve; or

(f£) a park land reserve,

as the case may be, and shall be subject to this

Act and the regulatiensaSO

Agricultural land may be designated as an Agricultural Land

ReserveSl

with the prior approval of the Lieutenant-

Governor in Council and when such land is so designated,

then

(1)

No person shall occupy or use agricultural land
deszgnaied as an agricultural land resexrva
pursuant to section 8 for any purpose other

than farm use, except as permitted by this Act

or the regulations or by order of the commnis

qicn‘upov such Lprmq and conditions as the com-
mission may impos EE

491big., 7(1) {i-n).

501pia., 2.

5
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S2ypid., 10(1).
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(2) On, from, and after the twenty-first day of
Decembex, 1972, except as permitted by this
Act, or the regulations, or by an order of
the commission upon such terms and conditions
as the commission may impose,

(a) no municipality, or regional district, or
any authority, bhoard, or other agency
established by it shall authorize or pexr=-
mit agricultural land in an agricultural
land reserve to be used for a purpose
other than farm use, or authorize or per-
mit a building to be erected thereon,
except
(i) for farm use; or ,

(ii) for residences necessary for farm
use; or

(iii)such residences for an owner of the
agricultural land as may be permitted
to be erected by the regulations:

(b) no person; designated ox appointed under
the Local Services Act, shall authorize
or permit agricultural land in an agri-
cultural land reserve to he used for a
purpose other than farm use, or authorize
or permit a building to be erected there~
on;, except
(i) for farm use; or
(ii) for residences necessary for farm use:

or
(iii)such residences for an owner of the
agricultural land as may be permitted
v to be erected by the regulaticns:

(¢) no approving officer under the Land Reglis~
try Act and no approving officeY or Board
of Variance under the Municipal Act shall
authorize or permit agriculiurail land in
an agricultural land reserve to be used for
a purpose other than farm use; and

(d}) no Registrar of Titles under the Land Regig=
Lry Act shall accept an application for
deposit of a plan of subdivision under the
Land Registrv Act, or under the Stratas
Tities Act, or under the Real Estate Act,
all or part of which consists orf agricultural
land in an agricultural land reserve.,

Appeal by an aggrieved land owner may ke made only oa a

331hid,, 10(4).
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. . . . . . 54
guestion of law or excess of jurisdiction.

The City cof Vancouver, British Columbia, has an
Euclidian Zoning by=-law with a system of development per-
nits superimposed upon it. The City Council is empoweread

55 to prepare a development planSG which

by its Charter
may relate to the whole city, a part, or a specific pro-
» - 5 : .
-Ject. Once the plan has been preparea°7 1t can adopt
an official Development plan®® ana may later revise or
amend it in whole or part. But the Council is not com~
mitted to undertake any of these development plans,59
The Charter specifies thats
i. The Council shall not authorize, permit, oxr
undertake any development contrary to or at
variance with the official development plan.
2. It shall be unlawful for any person to commence
or undertake any development contraryv to or
at variance with the official development
plan,6l
The Council may also

1. zone the city into districts of such number,
shape or size as Council may deem fit;

541hid., 5.
55Vancouver‘Charter, 1952 (B.C.), c. 55.

56City of Vancouver, Zohing and Development By=-Law,
No. 3575, s. 562,

571pid., 561.
581pid., 562,
591bid., 536(1).
601pid., 563(2}.
6lihid., 563(3).

621pid., 565(a).
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2. regulating, within any designated district ox
zone, the use or occupancy of land and land
covered witn water for orxr except for such pur—
poses as are set out in the by-laws;63

3. designating districts oxr zones in whica there
shall be no uniform regulations and in which
any person wishing to carxy out developnent
must subnit such plwns and specifications as
may be required by the Director of Planning
and obtain the approval of Council to the form
of development,64

[Council] may meke by-laws provxdlng that a develop-
ment permit may be limited in time and subject to
conditions, making it an offense for any_pexrson

to fail to comply with such conditions:?

(1) providing for the relocation in any case
literal enforcement would result in un=-
necessary hardship cf any provision of
(i) a zoning by=law,..06

The Board [of Variance] shall not allow any appeal
[by a person aggrieved by a decision on a guestion
of zoning] solely on the ground that if the land or
buildings in guestion can be put to a more profit-
able use nor uinless the fOlLUWlud conditions exist:

(a) The undue or unnecessary hardship arises
from circumstances applying to the appli-
cants property only, and

(b} The strict 1nterprctatlon of the provision
of the by-law would impose an unreasonable
restraint or unnecessary restraint or un-
necessary hardship on the property incon-
sistent with the general purpose and intent
of the zoning by~law; and

(c) The allowancc of the appeal will not dis~
rupt the official development plan,®7

Council may by law provide that failure to conply
with any restrictions, limitations, or conditions

®31bid., 565 (b).
®41pid., 565(£).
31bid., 565 (a)(b).
®01bid., 565 (a) (e).

671hid., 573(2).
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imposed by the Board of Variance pursuant to sub-

section (7}58 shall constitute an offence against

the bymlawa69

Schedule A of the Zoning by-law provides for certain
types of changes in uses that do not require the issu-
ance of a development permit. Most of these are uses
that are accessory to the principlebuse,

If the Council does not issue a development permit
as required in the Act, then the developer has a right to
seek arbitration on a claim for damages suffered caused
by the Council's refusal to issue the permit. However,
in the issuance of a permit the Council may take into con-
sideration then pending bymlaws and extend the delibera-
tion of the permit for sixty days after the original
thirty. The Council may also impose such conditions that
"i+ may appear to the Council to be in the public interesta"70
The effect of this by-—law is to create an almost discre-
tionary refusal to grant permission to develop.

A Development Permit may alsc be rvefused if the
application does not

(1) Canﬁoim to an amendment to the Zoning and Develcp-

ment By~Law for which a formal application has
been made prior to the application for the deve-
lepment permit.,

(2) Refers to a site or portion rhereof required

for any civic purpose in which event the Techni-
cal Planning Board shall refer the application

681h5d., 573(9).

691pid., 573.

70City of Vancouver, Z%Zoning and Development By-Law,
5, 8

No. 3537 « 570{2).

£

’
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to the City Council for authority to negotiate
with the applicant or to issue the development
permit. '

(3) Would prejudice the future subdivision of the
Property.

(4) Refers to a site where more adequate Jdraining,
sanitary facilities or water supply are not
available.

(5) Would in the opinion of the City Engineer ad-
versely affect the public safety.

(6) Would in the opinion of the Technical Planning
Board adversely affect public amenity. If
matters of design are involved, the Technical
Planning Board may refer the application7io
the Design Panel to consider and advise.

Public amenity is not defined in the by-law. The Design
Panel is comprised of the following perscns: the Directox
of Planning, the City %uilding Inspector, three members of
the Architectural Institute of British Columbia, and cne

member of the Association of Professional Engineexs of

the Province of British Columbia.72

‘Development control is authorized in the Alberta

73

Planning Act. This type of land use control can be

exercised simultaneously with a zoning by-law, but not

over the same area. It may also be exercised over land

in two or more political subdivisionse74 Control over

development

shall be exercised over development on the basis
of the merits of each individual applicaticn for
permission to carxry out development, having

regard to the proposed development conforming with

Lipia., 3(12).

721pid., 3(10)(b).
73R.s.A., 1970, c. 276, Part 4.

741bid., s. 100(3}5 s. 100(4).
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75

The Albertan Minister of Municipal Affairs may make an

order known as a development order, which shall

(a)

(b)

authorize the repeal of any existing zoning
by«law within the area over which development
control is exercised, and

authorize the enactment of such by-laws as
may be necessary to enable a council or two
or more councils jointly to exercise develop=-
ment control over the described area.

The Act futher states

and

A development control crder shall prescribe

(1}

(2)

(3)

(a) the date upon which the operation of any
existing zoning by~-law ceases to have any
effect, and

(b) the manner in which develcpment control
shall be exercised and administered and

the matters to be subject to such control, '’

A development control by-law shall, subZect to
this section, provide fcr the control of
developnents by means of a system cof permits.

A development control by~law may provide that
when an application for a development permit

is refused, another application for a permit

on the same parcel of land and for the same or
similar use of land may not be made by the

same or any other applicant until at least six
months after the date of the refusal.

A development control by-law may provide that
when a development permit is approved cr condi-~
tionally approved, the permit may include condi-
tions as to the ceonstructicn of a pubklic road-
way reguired to give access to the develcpment
and the installation of utilities and othex
necessary servicgg that are necessitated by

the development,

731pid., 100(2).

165pid., 102(a); 102(b).

77

Ibid., 103.

785pid., 104.
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In 1974 a new planning act was proposed for Alberta,
This act would require all urban nmenicipalities of three
thousand persons and rural municipalities of five thou-

sand persons to prepare a general municipal plan and

enact a zoning bywlaw.go

In a description of the current Planning Act and
the proposed new aét, the drafters of the new act made
the following chservations:

The current Act contains two parallel mechanisms
for implementing land use plans, zoning and
development control...

The object of the current Act was to enable
municipalities to use whatever develcpment con~
trol or zoning or a combination thereof to regu-
late land use. However, the desired effects have
not really been accomplished...

Basically, the zoning by-law (a) provides
some of the administrative procedures for making
decisions (b) provides for development standards
incidental to land use, and (c) divides the
municipality into zones and prescribes for each
zone uses permitted upon the exercise of discre-
tion by the zoning administrator. However, a
municipality could create a zone *o which because
of its nature, attaches no uses of right. 1In
other words, there may be zones in which discretion
is the order of the day. In addition, the developer
could come forth with a particular proposed develop-
ment which although highly desirable, does not con=-
form to any of the standards imposed by the Zoning
by=-law. Under conventional zoning the development
would not be acconmmodated, but under the proposed
system, it would,

]9The Alberta Planning Act (Proposed), s. 20(1).
The text cof the act can be found in Towards a New Town
Planning Act for Alberta, Edmonton: Qifice of the Minister,
Municipal ALfzixs, 1974. ‘

801pia., 23.

81Tow&xds a New Town Planning Act for Alberta,
supra note 7, pages 19-20, ‘ ~
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This type of zoning could also be defined in terms of
Planned Unit Development Zoning (PoU.D@).82
Judicial review of the decisions taken on applica-
tion for development permits and other zoning matters is
available on the grounds of the authority failing a}
to observe a principle of natural justice ox otherwise
acted beyond or refused to exexcise its jurisdiction;
b} erred in law in making its decision or order, Or is
failing to do so, whether or nct the error appears on the
face of the record, or ¢) based its decision or order on
an ervoneous finding of fact that it made in a perverse oY
capricious manner or without regard to the material before
ig,n83 '
Appeals on refusals to grant development permission,
subdivision guestions, and valuation matters would be
allowed (in the case of the Alberta Planning Board veto-

84 but nc

ing the issuance of a special planning permit}
appeals would be allowed against the Council's refusal to
zone or not to zone-~-this being a political matter in the

view of the draftexrs.8?

The City of Edmonton has interim development control

SZSugra note 79, . 35,
831pid., 93(2).
841pid., 14.

SSSupra note 81, page 58,

ooz
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in all areas that are not specifically zoneds86 The
Director of Planning is the Development Control Officer87
and has the discretion to approve or disapprove all appli-
cations for a development permit and may also impose con-
ditions,98

The only direct grant of development control in
Manitoba is found in the Charter of the City of Winnipeg89
Under this provision, the City of Winnipeg has the speci-
fic power of English style development control provided
that there exists for the area designated under develop-
ment control a district plan,go Where development control
is imposed by the City Council of Winnipeg, the

following conditions are imposed:

86City of Edmonton Zoning Bylaw No. 2135, s. 3(6).,

According to Milner, J.B. An Introduction to Zening Enabling
Legislation (1962) 40 Can. Bar. Rev, 1, 3, interim develop-
ment control had then existed for 6-8 vears, and still does

(perpetual interim development control).
87Ibid,0[ S(l)u
881pid., 5(8).

89s.M., 1971, c. 105, s. 623~636.,

901bid., 626; A district plan is defined by s. 569 (d)

"district plan" means a plan for a district within

the city or the additional zone which consists of

text and maps cr illustrations formulating in such
detail as the council think appropriate, proposals

°
&

for the development and use of land ir the district,

and a description of the measures which the council
considers should be undertaken for the improvement

of the physical, social and economic environment
and transportation within the district.
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(1) development permission is required fox any

dﬂvelopment
(2) all zoning laws cease to have effect and force
in that area, 93

(3) pricr development permission is required.
However, conditions can only be imposed for the following

concerns:

(a) the use of the land, building, or structure in
respect of which the application is made;

(b) the timing of the development;

(c) the siting and design including exterior materi-
als of the proposed building or structure;

(d) traffic control and the provision of parking on
the land in respect of which the application is

; made;

(e) landscaping, the provisions of open space, and
the grading of the land in respect of which the
application is made; or

(e.1l) the construction by or at the expense, in whole
or in part of the owner, of a system work plant;
pipeline, or equipnment for the transmission,
aelivery, or furnishing of electricity and watexr
and the collection and disposal of sewage, or
any one or more of them;

(e¢.2) the payment of a sum of money to the city in
lieu of the requirement under clause {(e.l) to
be used by the city for any of the objects
referred to in clause (e.l); or

(£) any one or more of them...2%

The Council may revcke a prior grant of development
permission so long as a permit for construction has not
been issued.’® But payment may be required to the developer

for expenses incurred prior to building.96

9l£§£ge, 628(1); development ié defined in s. 624(1).
221pid., 628(1).

931pid.

941pid., 632(3); S.M. 1972, ¢. 93, s. 81.

PS1bid., 636(1).

%61pid., 636(2); 604.
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The Province of Nova Scotia conducted a full scals

revision of its Planning Act in 1969,97 and retained zon-

ing as the primary method of controlling development.

98

English style development control was not adopted. How=

ever, contract zoning and comprehensive develcpment areas
developmant was adopted.

Under s. 33(2) (b) and 3499 a City Council may
enter into a contract to approve a development which is
consistent with the Municipal Deévelopment Plan. This type
of zoning is to help overcome two types of problems com-

monly encountered:

(1) Developers not keeping their promises. A deve-
loper promises one type of development and then,
when his rezoning application is approved (per-
haps on the strength of his promise), builds
something quite different. Typical examples
in a residential area, a proposal to erect a
small neighbourhood store that ends up being a
large supermarket--quite permissible under the
zoning bylaw but hardly appropriate in this
instance. Under the previous Act, the alterna-
tives open to a Council were (a) approve the
rezoning application and hope for the best, (b)
reject the application if it appeared to be
heading for trouble, and take the ccnsequent
loss of what might have been a desirable develop-
ment, or (c) create a small narrowly defined and

97an Act to Amend and Consolidate Chapter 308 of the
Revised Statutes, 1967, the Town Planning Act, 1969 (N.S5.),
c. 1l6.

98Land, ReS5., Nova Scotia: Municipal and Regional
~Planning in the Seventies, Ottawa: Nova Scotia Department
of Municipal Affailrs and the Central Mortgage and Housing
Corporation, 1972, page 132. The Manitobsa Planning Act,
Selsy 1975, co 29, failed to adopt English style develop-
ment control for Manitoba also.

99plenning Act, 1969 (N.S.), c. 16.
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highly restrictive zone (one of many which
follow this precedent), resulting in an ex-
tremely complex bylaw that is slow to ad-
ministexr, confusing to applicants, and prob=
ably arbitrary.

Contract zoning allows the municipality to
enter into an agreement with the developer,
thereby overcoming these problems,

(2) Municipal uncertainty on location of certain
developments. A municipality preparing a
zoning bylaw wants to provide for a certain
type of desirable development--again, say, a
corner store in a residential area-~but is
unable to determine the proper location and
number of such uses. The municipality knows
that if it designates a site Commercial, the
property value may increase to the pcint where
a store is not feasible. Or the municipality
may designate a site for a corner store and,
unless it has a special zone for this type of
use, end up with a shopping centre that is
totally inappropriate, Or the municipality
may designate no commercial areas, waiting foxr
rezoning applications; again,; there is no
guarantee that what is proposed will be builit.

Contract zoning allows the municipality to
express, as a policy in its Plan, that it con-
siders a certalin type of use (such as one or
more corner stores) to be desirable, without
saying where it is to be located, provided such
use meets predetermined conditions (eege, size
of commercial flooxr area, parking, landscaping,
design) set out in the zoning bylaw. OWﬂerS in
the area then know they can expect a corner store
somewhnere in their neighbourhood-=no one knows
exactly where==and they have a chance to object
when the Plan is being considered (rather than
later, when a proposal is ready to go aad only
a rezoning heolds it back). When an applicant is
ready to come forward, the Council is able to
enter into an agreement with him, Know1ng that
the development of this type of use is consistent
with its Plan even if not specified in its bylaw.

100

Comprehensive Development Areas under s. 33(2) (¢) and

s. 34 allows City Council to create aresas that are suited for

loo“upxa note 98, page 134-5

aremmad
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comprenensive and integrated developrent. It is aimed at

allowing municipalities to permit imaginative deve-
lopment proposals without artificial or arbitrary
restrictions, and without having to define in ade-
vance in the zoning bylaw the exact nature of per-~
missible developments,

Examples of

situations where this technique

might apply are downtown areas slated for urxban
renewal, or large identifiable tracts of raw land

well suited to a

planned approach by a single

developer. In both cases, land use and deansity
mixes are expected=--something that is often desire-
able but difficult to cover in a zoning bylaw.

In effect, the Council is able to create a
holding zone within which no development will be
permitted as of right, set out the purposes forx
which the district is to be developed, prohibit
any development inconsistent with a comprehensive
approach, and deal with developers individually.

A provision is made for the City Council's refusal

to amend its zoning by-laws, as well as for the passage of

a zoning by=law,

Section 38 (4) provides:

An interested person, the Director or the council of
any other municipality may within thirty days of the
publishing of the notice undex subsection (3) appeal

to the board and
(a) confirm
{(b) confirm

respect
subject

the board may:
the decision of the council; or
the decision of the council with

to all or part of the land in issue
to such conditions as the bfard may

prescyribe; orx

{c) reverse

the decigzion of the council amending

the zoning by-~law,102

Section 39 provides:

(1) Any person who wishes to obtain the amendment
or the repeal of a zoning by=law shall submit

7lf Cu

lo‘l':.g}.}ido ? 135"'6 e

loz?lanning Act,
71’ S5 4»

1969 (NaSc)p Coe 165 ln 38(4); 1970"
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his application in writing to the clerk of the
municipality; the application shall state an
address for service and any notice by this Sec-
tion required to be served on the applicant '
shall be sufficiently served if sent by registered
mailil to that address,

(2) If the council has by by—-law so provided, the
applicant shall deposit with the clerk an
amount estimated by the clerk to be sufficient
to pay the cost of advertising required by Sec-
tion 38. After the advertising has been com-
pleted, the applicant shall pay to the clerk
any additicnal amount required to defray the
cost of the advertising or, if there is a sur-
plus, the clerk shall LeLund the same to the
applicant.

(3) The council shall serve on the applicant and
the Director within ten days of its decision a
notice ¢f its decision,

(4) The applicant may, where the decision of the
council does not result in an amendment to
the by=law, appeal within thirty days from the
receipt of the notice under subsection (3) to
the board and the board may

(2) confirm the decigion of the council; ox

(b) instruct the council to amend the
zoning by=law in the mannexr presgrvbcd
by the board.

(5) Notwithstanding anything contained in this Act,
if a council has considered an application to
amend or to repeal a zoning by-law and nas de-
cided not to make the amendment or not to re-
peal the zoning by~law, it is not required to
proceed with the advertising or public hearing.
in such case the applicant may appeal under sub=-
section (4} but the appeal shall only be heard
after advertising has been carried out in the
same way as if the appeal were a public hearing
before the council.

In general where development control has been speci-
fically granted by provincial enabling acts it has not been

emploved to any great extent, Ontario appears to be in the

103rpid,, s. 39: 197071, ¢. 7%, s. 5.
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staging phase of instituting development control, noﬁ S0
much as to create more livable cities, but as a means of
protecting an area of environmental worth.

It is also the accepted ijurisprudence that in
manicipalities that do not have home xrule, there is no*“
general power that is exercisable without some specific
reference to a provision of the enabling act., Is it
possible to bring the power of development control into
the definition of zoning and in that way create an addi-
tional means of stopping urban development without seek=-
ing additional powers from the jealous provincial legis-
lative assembiies?

<

Under the Municipal Act of Manitobaylo a munis-
cipality may zone provided that it proceeds pursuant to
the powers granted in the Planning Act. 105, & developnent

106 .
plan may be then prepared. 0 This planning schene

104g 1., 1970, ¢. 100, s. 310.
1055 .1, , 1975, c. 29, s. 34(2).

1O6Ibideé 27(1)s The purposes of a development plan

are T , '

(a) to serve as a framework whereby the district ox
the municipality and the community as a whole
may be guided in formulating development poli=
cilies and decisions;

{b) to identify the factors relevant to the use and
developnent of land;

(c) to identify the critical probklems and oppor-
tunities concerning the development of land and
the social, envircnmental and economic effects
thereof;
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will not; by statute, injuriously affect the property

(d}) to set forth the desired timing, patterns and
characteristics of future development of land
and to determine the probable social, environe
mental and economic consequences thereof;

(e} to establish and specify the programs and
actions necessary for the implementation of
the development plan;

(f) to outline the methods whereby the best use
and development of land and other resources
in adjacent municipalities, districts, or
affected areas immediately abutting thereto, nay -
be cc-ordinated;

(¢) to identify those matters of government concern
which affect the use -and development of land
and other resources within the district or the
municipality.

27(4)y: A development plan shall contain
(a) statements of aims, objectives and policy with
respect to some or all of the following matters

(1) the development and use of land and other
resources,

(ii) the conservation, management and improvement
of the physical and social environment,

(iii) the control and abatement of all forms of
Pollution or activities deemed to be
detrimental to the natural environment;

(iv) the establishment and maintenance of land
banks to reserve land for future use and
to ensure the orderly, =sconomical, con-
venient and compatible development of
land I3 )

{(v) the presexvation, protection or enhancement
of areas of land, buildings and structures
by reason of their historical, archeological,
geological, architectural, environmental or
scenic significance,

(vi) proposals relating to the use, changes in
use or in the intensity of use of residential,
commercial, industrial, recreational and
open spaces, institutional, and other acti-
vities on or affacting land,

(vii) the provisicn of public services and facilie-
ties including, ~
() sewage collection, treatment and disposal,
(BY water supply and dis ribution,

(C) garbage disposal,

(D) educaticnal and cultural institutions

(E} recreational facilities, parks, play=-
- grounds and other public open spaces,
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(F) fire and polic facilities,

(G) transportation and coninunication
facilities,

(H} facilities for the provisions of health
and social services,

(I) preservation of buildings and sites of
historical interest,

(viii) proposals dedaling with

(ix)

(x)

(x1)

(xii)

(A} the control of hazard areas such as flood
plains, soill ercsion areas, ercsion prone
slope lands, valleys and banks of water-—
ways, marsh areas, head water areas, and
similar conditions,

(B) the management and preservation cf
agricultural land and activities, forested
areas, natural and wildlife areas and
water storage areas,

(C) the protection, restoration, reclama-
tion or use of shoreland,

(D) the subdivision of land in rural areas
and the establishment of limited develop=-
ment areas for agriculture, water sto-
rage, wildlife,

(E} the fringe areas of cities, towns,
villages, hamlets and cther builit=up
areas Il

(F) the location and creation of new comug~
nities and settlements,

(G) the development, control, rehabilita—~
tion and reclamation of tep soil removal
areas, gravel and sand pits, gquarries
and other mineral deposits,

the spatial distribution of residential de-~

velopment, and the renewal, rvehabilitation

and improvement of neighbourhoods, and urban
cores,

the co~ordination of pPrograms of the board

of a district or the council of a municipality,

as the case may be, relating to the economic,

social and physical development of the dig-
trict or of the municipality, as the case

may be,

the programming of public investment in re-

gpect of public and private development, in

terms of cost and available financial re-
sources, including the phasing of the develop=-
ment or redevelopment of various areas,

such matters other than those mentioned in

this clause as are, in the opinion of the

board, or council advisable,
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Manitobans, 107 But dece= the statutory authority in -
Manitoba grant to Manitoban municipalities the power of
development control? |

Under Section 626(1) of the City of Winnipeg Act,
the City of winnipeglG8 has the power of Development Con=
trol by specific legislative grant of authority. By normal
legislative construction, what has not been gpecifically

granted is not granted. Therefore, by implication, if the

(b) a map or series of maps, showing the divigion
of all or part of the land in the district or
municipality, as the case may be, into areas
of permitted land uses or permitted densities
of population, or both, as the board or council
as the case may be, considers necessary for the
purposes of the development plan;

(c) such proposals as are, in the opinion of the
board, or council, advisable for the implementa-
tion of policies contained in the plan; and

(d) subject to section 28, a 5 year capital works
program for tne physical development of the
district or municipality, as set out in sub-
clause (a) (i), identifying the capital expen=
ditures by municipalities, for implementatiocn
at the discretion of the municipalities.

107£££gq, 88(14). Property shall not be deened not
to be injuriously affected or suffer any diminution of
value and a person shall not be considered to suffer any
damages by reason of the adoption of a development plan,
basic planning statement, the passing of a zoning by-law
or any amendment thereof or the revocation of an approval
for a subdivision or any action taken under the authority
-of this Act by the minister, the director, a municipality,
the board of a district or any agent of any of them.

Yet there are provisions for payment of compensation
if the owner of land has his property injuriously affected
[cf. 88(L)~88(13)].

Y085 M., 1971, c. 105, s. 626(1).
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City of Winnipeg needs a specific grant of authority to
employ the technigues of Development Contrel, the rest
of the municipalities of Manitoba who derive their power
from the Planning Act do not have authority to exercise
Development Control Powers. Until 1974 this was the
generally held view; a series of Ontario cases have put
this view in question, in my opinion.

In Re Kerr and Township of Brockl09 the Ontario
High Court dealt with a case involving the interpretation
of the Ontario Planning Actllo which provided as follows:

30(1) By-laws may be passed by the councils of

municipalities:

l. For prohibiting the use cof land, for or
except for such purposes as may be saot
out in the by-=law within the municipality
or within any defined area or arcas or
abutting on any defined highway or part
of a highway.

2. For prohibiting the erection or use of
buildings or structures for or except for
such purpcses as may bhe set out in the
by-law within the municipality or within
any defined area or areas or upon land
abutting on any defined highway or part
of a highway.

The Court held that there was no absolute right of prohi-
bition, but "merely a right to xegulate,“lll The only

right of prohibition was for “specially hazardous condi-

tions existing on land,..ullz

109 (1968) 69 D.L.R. (2d) 644 (H.C.).

HO0g.5.0., 1960, c. 296, s. 30, now R.S5.C., 1970,
c« 349, s. 35.

111(1968) 69 D.5L.R. (2d) 644, 646 (H.C.).

21pid., 647.
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Pursuant to the by-=law in questicon the Town of
Brock forbade buildings for all purposes except for some
exceptions specified and "single dwellings on lots cn a
registéred plan or on loits of less than one acre or more
than 40 acres...[the Court held that the] net effect of
the by=law is thevefore that no individual possessing &
vacant piece of land containing between one and 40 acres
can erect any building whatsoever,..[unless within an
exception],"ll3 This by-law is a land use freeze im-
posed until the municipality can make up its mind as to
what type of zoning or regulating by-law it shall adopt.

"[T]here is nothing in the above quoted s.30 of the

Planning Act which authorizes the municipality to adopt
a temporary by=law restricting the uvuse o0f the landf"ll4
the Court ruled.

This is very analogous to the effect.of Developnent.
Control Legislation with the entire municipality being the

district under controls. The Court stated that such power

had to be specifically granted by the Legislature.

" mpig.

ll4Ibid$, 643: The by~-law's title is the Temporary
Zoning By=-Law for the Township of Brock and has the follow=
ing preamble:

AND WHEREAS the Municipal Council of the Corpora-
tion of the Township of Brock until such time

as a comprehensive restricted area by-law is
prepared and passed, deems it desirable to have
temporary control over the use of lands and the
character, locaticn and use of buildings and
structures within the Township of Brock...
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In the case of Re O'Donnell and the City of Belle~
villelds the Ontario High Court, per Justice Stewart, held
that a municipality could not reguire municipal water and
Sewer service as a condition precedent to obtaining a
building permit, .Until the passage of the by-law in 1968,
the land in question was "adequately serviced by septic
tanks and private wells." By requiring municipal utilities
and not scheduling their constructioh (cf. Ramapo, New
York and Phased Timing of Utilities) the municipality
effectively “sterilized" the land. This was not authorized

by section 30 of the Planning Act. Justice Stewart cone-

cluded:
In my opinion this contention cannot be upheld as
it is quite clear to me that the Character and use
of buildings or structures has nothing to do witn
whether or not they are supplied with sanitaxy
sewers or municipal water supplies. The contents
of a flush toilet are disposed of in precisely tne
Same manner whether it is fed by a well or by muni-
cipal water supply and digsposed of by a sanitary
sewex or & septic tank. '

Though not true Development Control, it has the same effect
A building permit could be granted as soon as the munici-
pality decided to put in the utilities, Instead of a pexr-
mit for construction, the by=-law establishes a requirement
of construction of the utilities; thus the developer has to
convince the municipality to put in the utilities rather

than grant planning and building permission.

5119691 1 0.r. 361 (m.c.).

61pia., 363.
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In Soo Mill and Lumber Co. Iitd. v, City of saul:

117 the Ontario High Court was faced with the

Ste. Marie
issue whether "Holding Zones" were permissible under the
Ontario Planning Act and whether or not temporary zoning
was thereby created,

Plaintiff's parcel was described in the stipulations.
The parcel was approximately four hundred ninety=seven fest
long by one hundred forty~six feet deep; on the north side
of the right=~of-way of the Canadian Pacific Railway and
south of Buton Road: it is surrounded by single family
residences to the west and multiple family residences to
the north and south; land to the east is vacant and unde=-
veloped and owned by the defendant city. The Property has
been used for nc Purpcse at any material time and Sy
divided into eight lots on the Plar, each lot approximately
sixty=-two feet along Butcen Road and one hundred forty-six
deep. An Official Plan was approved in 1956, Lut re=-
pealed by the new plan adopted in 1%69. The Plan prcovides
for a "Holding Category" to delay develcpment for their
otherwise designated use until "ready for such develop=
ment.."118 The Official Plan reads as follows:

Zoning By-~Law .

The implementing Zoning By=-law will translate the

intent and poligies of The Official Plan into aAppro=

priate legal Yegulations applicable to land and
land uses in the entire Planning Area.

1171497213 0uR. 621 (H.C.).

]

M81pia,, 622,
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Certain areas designated for specifiic land uses
on the Official Plan may be zoned othexrwise undex
a "holding category® in order to delay their
development for their designated use until they
appear to be ready for such development and until
the standards appropriate to the designated use
can be satisfied. Under the "holding category"
the lands may be zcned for agricultural use, for
parks or recreational use, for open space uses,
for other temporary uses, for existing uses
(preferably with a restriction prohibiting all
enlargement) oxr for their designated use with

a suffix "H" to indicate a temporary holding
status. Prior to zoning lands under a holding
category the municipality shall be satisfied

that the use permitted by such zoning will not
exert any adverce effect upon any adijacent exist-
ing use, will not jeopardize the future develop=
ment of the land in conformity with the official
plan designation and that all services deemed
necessary are provided. When Council receives
application for a development project wnich is
deemed suitable by Council and which is in accord=-
ance with the designation and policies of the
official plan, the holiding ”ateco ry may be re=-
moved from the implementing by=law by an amending
by-law without any need for an amendment to the

plan.

Notwithstanding the land use plan in respect of
the following, the Zoning By-law shall zone these
areas to conforn to their present and/or selected
temporary uses; however,; eventually these alesas
are to be zoned for the use shown on the plan.
This policy will allow maintenance, renovation,
repair or reconstruction under a Holding or
Planned Development zoning in order to allow tne
continuance of the existing uses until redevelop-
ment is implemented.

The Holding Category provisions are as follows:

1. Notwithstanding any othex provisions of this
by~law, if any zone symbol shown on a zoning
map is fmllow&d by the suffix "H" while the
said zone gymbol indicates a proposed future
zone designation for the lands in the zone sc
marked, no person shall use land in such zone
or erect or use buildings thereon [oxr any pur-
pose except the follecwing: :

1i%1pid., 122-23,



145

<1 Any use being carried on on such land
or in a building thereon on the day of
the passing of this by-law,

<2 cultivation of land,

«3 production of field crops,

.4 truck, flower and market gardening,

«5 grazing for hovrses, cattle and sheep,

<6 temporary stand for the sale of farm
produce produced on the premises,

«7 home occupation,

.8 accessory use,

8. The property is designated “"residential®™ in the
Official Plan and the schedules attached thereto
and is zoned R.M. 10H on Map No., 20 of By~law
4500. The permitted uses, reqguirements and
regulations in an R.M. 10 Zone are set out in
Section 23 and Table No. 2 of By~-law 4500. At
the time of passing of By—-law 4500, the propexrty
was not considered ready for development in
accordance with Section 23 and therefore, in
accordance with the statements contained in the
Official Plan was made subject to Section 40 of
By=-law 4500 by adding the suffix "H" to the
zone designation, to remain until such time as
the property was considerad ready or mature for .
development in accondance with Section 23 of
the said By-law.

9. By reason of the location and nature of the pro-
perty there was at the time By=law No, 4500 was
passed and approved as aforesaid and there con-~-
tinues to be nc practical use for the property

“other than for developnent as a building site.

The most economical type of development for the
property is for the construction and occupation

of multiple~family residential buildings. It

is not remotely practical or even possible to use
this vacant property for cultivation or grazing,lZ0

An application was made forva change in the zoning by
dropping of the "H" designation by the plaintiff, ~Defendant
City passed the by-law but the Ontario Municipal Board dis~
~approved the by-law. Plaintiff sought in the alternative a

T an

P

declaration that the declaration of the parcel as being

1201pid., 623-24.
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"H" category is null and VQid or that the entire by-law
is null and wveid.

The City defended the by=law {(and the category) on
the basis that the zoning was not temporary but just a
delay of the ultimate zoning which was already designated,

The Court held that:

(1) I suppose it could be argued that a prefix or
a suffix is incidental and that the defendant
could have zoned the land "agricultural® and
then at the propitious time pass a by=law
amending the zoning categorizaticn to residen-
tial: such a situation, which is not Before ne,
might well invoke the question of the defendant's
faith. 121

(2) Neither counsel pointed out to nme,; nor have I
been able to find any provision of the Planning
Act which endows the council of a municipality
With the power to pass "temporary zoning by-

laws,"122
Citing Kerr and Township of Brock:

A restrictive by-law such as this, since it abro-
gates the common law right of an owner to deal

freely with his property, must necessarily be

strictly construed against the municipality and if
there is any doubt as to its meaning, it should

be resolved in favor of the property ownexr: R. ex.
rel. Courneyea v. Girvin, [1956] O.W.N. 11, Re Bridge~
men and City of Toronto, [[1951]) O.R. 489, [1951T 5 —
D.L.Re 81l4],~<3

The by-law was severable and the provisions of the
by-law dealing with Holding Categories was declared void as
kemporary zoning.

Thus, unless specifically granted, a municipality

1211pia., 624.
1221pig,

1231bid., 626.
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does not have the power of temporary zoning (analogous
to development control) under the general zoning powers.

In the last of the series of High Court cases, Re
Sanbay Developments, Ltd, and City of London,lz4 the oppo—
site view was taken on the validity of the power to pass
temporary zoning by=-laws. Application was made to build
an apartment of one-hundred thirty-six units, zoning was for
multifamily-two unit,

The City of London enacted the following amendment
to its zoning by-law with the approval of the Ontarioc Muni-
¢ipal Board:

Holding Requlation: Notwithstanding any other pro~

visions or this by-law to the contrary, no building

or structure may be converted or erected to contain
three or more dwelling units until this by-law has
been amended to contain appropriate schedules and
appendices defining the area and illustrating the
permitted building areas, parking areas, useable
open space areas, and external design, together

with regulations governing the size, floor area, 125
character, and use of such building or structure.,~“-

The Plaintiff contended that Section 35 of the Planning
Act (under old Section 30)126 and the case of Sco Mill and
Lumber Co., Ltd. v. City of Sault Ste., Marie ' were cone
trolling and this by=~law was also invalid as a temporary

zoning by=-law. Under this precedent, such by~law would bhe

invalid per se.

124119731 1 o.r. 128 (H.C.).

1257pid., 129.

1265,5.0., 1970, ¢, 349, s. 35 (re-enactment of
RoSeOw; 1.960p Co 2965 Se 350)0

127119727 3 0.rR. 621.
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In this decision, however, Justice Parker helid that
Justice Addy was wrong in Re Kerr and Township of Brock
and that the statement there was no enabling legislatiocn was

2
obiter dictaal‘g The real fault cf the Township of Brock

legislation was that it was an "absolute prohibition® on
the use of the 1anda129 A municipality only has the power
to regulate not prohibit the use of land for any purpose
under section 35 of the Planning Act.

Justice Parker held that temporary zoning was per-~
missible and even directly sanctioned by the Ontario Muni=-
cipal Board (but the cases were primarily of the kind found
in holding actions while & new comprehensive master plan
was being pﬁepareda)lao In this case the zoning was valid
since it allowed a two-family residential unit and was
thereby not totally prohibitive but only regulatory; the
by-law was intra vires the enabling actngl

Both Soc Mill and Lumber Co. Ltd. and Re Sanbay

Developments Ltd., were appealed to the Ontario Court of

Appealel32 In Soo Mill. and Lumber Co. Ltd. the developer
5 Q
l‘°[19?33 1 O.R. 128, 130 (H.C.).
1291514,
130

, Ibid., 131 citing, Tingle v. Monroe and Township
of Sandwich East, [1953] G.W.N, 241, and Re City of Sault
Ste. Marie, [1972]1 2 O.R. 1, 24 DelioeRe (3rd) 513,

231119737 1 o.r. 128, 131.

132500 Mil1l and Lumber Co. Ltd., [1973} 2 O.R. 110;
Re Sanbay Developments Lids, L1973} 270.R. 757,
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prevailed; in Re Sanbay Developments Ltd. the developer

also prevailed.
On June 2, 1969, the by-law in question in Soo Mill

and Lumber Co, Ltd, had been amended by deletion of the

words "while the said zone symbol indicated proposed future

zone designation for the lands in the zone so marked.®+33

133[1973] 2 O.R, 110, 114. The By-Law now reads in

«1 DNotwithstanding any other provisions of this
By=Law, if any zone symbol shown on a zoning
map is followed by the suffix “H", no perscn
shall use land in such zone or erect or use
buildings thereon for any purpose except the
followings
1 any use being carried on on such land ox
in a building thereon on the day of the
passing of this By-Law;

2 cultivation cf land;

«3 production of field crops; _

«4 truck, flower and market gardening;

«5 grazing for horses, cattle and sheep;

.6 temporary stand for the sale of farm pro-
duce produced on the premises;

«7 home occupation:

<8 accessory use,

«2 DMothing in this By=Law shall apply to prevent
the reconstruction of any building or structure
that 'is damaged by causes beyond the control
of the owner subsequent to the date of the
passing of this By-Law, provided the reconstruce
tion of such building or structure will not
increase the height, size or volume or change
the use of such building or structure.

«3 Nothing in this section shall apply to prevent the
strengthening or restoration to a safe condition
of any building or structure or part of any such
building or structure or the alteration or re=-
pair of an existing building or structure, pro-
vided such alteration or repair will not in-
crease the height, size or volume or change the
use of such building or structure.
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The permit use under the by-law was agriculture or
open space while the agreed statement of facts reads as
follows:

By reason of the location and natuxe of the property
there was at the time Bylaw No. 4500 was passed and
approved as aforesaid and there continues to be no
practical use for the property other than for deve=
lopment as a building site. The most economical type
of development for the property is for the construc-
tion and occupation of multiple=~family residential
buildings. It is not remotely practical or even
possible to_use this vacant property for cultivation
or grazing.

The Court adopted the following as definitions of
temporary, permanent, and indefinite zoning:

*permanent" zoning by-law as one which by its termns
is irrevocable and thus invalid as an attempt to
fetter the discretion of future municipal councils...
"temporary® by=law is one of which an essential

part is that it must be repealed at a later date

and which is accordingly invalid for the same rea=
son...a municipal council can validly pass a by=law
effective for an indefinite period,135

Under these definitions the Sault Ste. Marie by—~law falls
under the category of indefinite. Justice Jessup stated
that in
reaching that conclusion I respectfully disagree
with the decisions of the single Judges who decided
Re Kerr and Township of Brock et al., [1968] 2 O:.R.,

509, 69 D.L.R. (2d) 644, and R. v. Township of King,
EX po O'Conl’l()r et aleg {.[.97.}.] l Oslio 44.‘., 15 DJL»RG

«4 On land to which #his section 40 applies, for
8 use permitted by this secticn 40, any person
may use land or erect or use buildings thereon in
accordance with the lot, vyard, bullding and other
regulations provided by this by-=Law £oxr such land
if the zone symbol were not followed by the
suffix "a",

134yh54., 115,

1351pid,, 117.



151

(3d) 543, which were in turn followed by the -
trial judge in this case in so far as they hold
that a municipality has no power to pass a tempo=
rary zoning by~law under s. 35(1) of the Act.
That municipal legislation implementing an offi-
cial plan is forward-looking and contemplates
amendments to fulfill long term objectives and to
keep up with develcpments of the future is made
clear by the definition of official plan in the
Planning Act:

l. In this Act,

(h) “official plan' means a program and
policy, or any part thereof, covering
a planning area or any part thereof;
designed to secure the health, safety,
convenience or welfare of the inhabitants
of the area, and consisting of the texts
and maps, describing such program and
policy, approved by the Minister from !
time to time as provided in this Act;136

The Plaintiff also contended that the by-law was
prohibitive as to his broperty and that the permitted uses
add a facade to make valid invalid purposes of the munici-
pality. The Court replied that there was no showing of
discrimination and as to the issue of unreasonableness:

The municipality must legislate in a general way and,
in my opinion, such legislation does not become in-
valid, in the case of planning legislation, when it
produces what seems to be an unreasonable result to
a particular person whose land is affected. The
Courts in Ontario have consistently declined to
strike down municipal f;gislation on the ground that
it is unreasonable.,o.+>/

1361pic., 117-18.

13]1bid., 118 citing Craies on Statute Law, 7th edi~
tion, 1971, page 333: “When considering whether a by~law is
reasonable or not, the courts need a strong case to be made
out against it, and decline to determine whether it would
have been wiser ox more prudent to make the by-law less abso-
lute; nor will they hold that it is unreasonable because
considerations which the court would itself have regarded in
framing such a by-law have been overlooked or rejected by
its framerxrs."®
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However, with respect to by-~laws passed undar the
authority of the Municival Ack, it is to be noted
that s. 241(2) of that statute absolutely restrains
any power of the Courts to impugn them on the ground
of unreasonableness....A different judicial policy
should not be applied to by=laws passed under the
authority of the Planning Act as was the by=law,.l38

As to whether or not the Court was right on this
issue, suffice it to say at this point that the decision is
correct according to statute law and incorrect as to its
derivation from the Common Law.

A third contention is that this zoning is zoning
by permit; i.e., development control of a fashion., The
Court refused to consider this argument and held:

[the developer] puts it this way in his factum:

By temporarily prohibiting the respondent

owner from using his land,; the Avpellant forces
the owner to obtain approval in advance of

each development project on an individual
basis, Only then will the Appellant munici-
pality permit the owner to make any use of his
land.

That contention refers to that part of the official
plan which I have quoted and which reads in part:

- When Council receives application for a deve=
lopment project which is deemed suitable by
Council and which is in accordance with the
designation and policies of the Official Plan,
the holding category may be removed from the
implerenting bylaw by an amending bylaw with-
ocut any need for an amendment to the plan,

This objection made weould be applicable to anv zoning
by~law, As conditions change it may be in the inter=
ests of sound planning to change the zoning of

138ypid., 119.
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particular properties. Subsections (10) and (25)

of s. 35 of the Planning Act are intended to en-
sure that municipal councils will be governed by
sound planning policies in effecting such changes
and those subsections_are applicable to any intended
amendments to By-law.

Therefore, development control powers can be exercised if
written in the form of holding categories. What now of
the dominant purpose test, if applicable?

Re Sanbay Developments Ltd. was decided by the same

judge on the basis of his decision in Soo Mill and Lumber

Co. Ltd.
Both cases were in turn appealed to the Supreme
Court of Canada. 40 rThe issue of law presented to the

Supreme Court in Sanbay Developments Ltd. was “"Is section

4 of the By-~Law 306 (bc)-504 of the Corporation of tiae

City of Lendon invalid for reason that it permits discrimi=-
nation or spot-zoning?"l4l Laskin dismissed the appeal on
the grounds that the by=-law was valid even if it could

have been better or differently drafted«l42

In Soo Mill and Lumber Co., Ltd., the issues were

whether or not the by-law was (1) prohibitory, (2) was
legislation that attempted to bind a future municipal

council, and (3) it was zoning by permit rather than under

139119731 2 0.Rr. 110, 119.

l408anbay Developments Ltd. (1974) 45 DelioRo{3xd)
403; Soo Mill and Lumber Co, LEtd., Slip opinion, May 27,
1974.

141(1974) 45 D.L.R. (3rd) 403, 404, (S.C.C.).

M21p5a., 400,
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section 35 of the Planning Act., On issue (3) the Supreme

Court, per Laskin, C.J., statéd

The fact is, as cocunsel for the respondent con-
tended, that the remcval of the suffix "H", as
contemplated by the Official Plan, would leave the
property zoned R.M.1l0, and appellant would then be
in the position of being able to proceed with a

- development under that category without the re-

quirement of any further permit respecting land
use. I do not regard it as legally objectionable
that the removal of the suffix may have to he
prompted by an application for a development pro-
ject conforming to the Official Plan. This is an
obvious method of development control and cannot in
itself be regarded as offensive to the Planning
Act.143

As to a prohibition which amounts to discrimination,

the Court held that it was not. The appellant cannot com-

plain

of discrimiration merely because the result of the
freeze is to sterilize its land in respect of
development when this has been done in the context
of an overall Official Plan and a general zoning
by=law in furtherance thereof, There was no sugges-
tion of bad faith on the part of the respendent in
bringing the appellant's land within the holding
category. That was a discretion which was reyzsed
in the municipality under the zoning scheme, 14

As to issue (2), the Court held that the "power to

enact is equally the power to repeal; and the fact that a

by~law contains within its terms pProvisions that envisage

possible changes...does not mean that one municipal council

has withdrawn discretion from a successor...The distinction

between temporary and other by-laws (save as a by-law may

l43500 Mill and Lumber Co., Ltd., Slip Opinion

page 5-6,

1441piq,
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expire by a built-in provision for its expiration) ié
without legal significanceg"l45

Develcpment Control has received the authorization of
the Supreme Court of Canada if it employs the methods of
Holding Categories and Temporary Zoning. Thus, in Ontario
and Manitoba where the municipal enabling acts are simi-

lax, ary municipality may exercise Development Control

powers under the guise of zoning.

1451514, , 7.




CHAPTER SEVEN
UNREASONABLENESS IN MUNICIPAL LAW

A cardinal ptinciple of‘Anglo~Canadian representa=-
tive government is the principle of legislative supre-
macy. In the area of municipal zoning legislation, the
principle gives rise to the problem Lbat in challenging
a zoning by41aw the council is immune from review by a
judicial body under the most fruitful of grounds, unrea-
sonableness as to the particular parcel of property. To
guarantee the independence of the administrative agencies
against judicial interference with discretionary powers,
partial privative clauses have been adopted. In the area
of municipal law these clauses have heen enacted to remove
the grbunds of unreasonablenessol
At the Commeon Law, courts quashed legislation and

acts of municipal corporations on the ground of unreason-

a]ole.nes.f::‘,‘2 The Ontario Couri of Queen's Bench stated the

lSee generally, Laskin, Bora, Certiorari to Labour
Boards: The Apparent Futility of Privative Clauses, [1952]
30 Can. Bar. Rev. 986 and Carter, Roger, The Apparent Viril-
%Eg of Pyrivative Clauses, [1967] U.B.C.L. Rev. = C. de D.

2Brown v. York, (1851} 8 U.C.Q.B. 596 (Ont. Q.B.):
Kelly v. Toronto, (27 Vict.) 23 U.C.Q.B. 425 (Ont. Q.B.)
Regina v. Johnson, (1876) 38 U.C.Q.B. 549 (Ont. Q.B. ); I
re Nasmith and the Coxrporation of the City of Toronto,
(1883) 2 O.R. 192 (Q.B.); Simmocns v. Malling R.D.C., [1897]
2 Q.B. 433.
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Common Law principle thus:

We think that the section of the law moved against

is clearly within the powers given to the Corpora=-

tion, and unless in conforming to the letter of
the iaw they have gone beyond the spirit of the

Act, and have passed a by~1law mani?%stfy unreason-

able and calculated to produce injury to the com=

munity, we should not interfere, and even then our
interference would not he under the Statute, but
in the exercise of our common law jurisdiction,3

Another ground for judicial review and the posg-
bility of a by-law being quashed is discrimination.? But
discrimination under Anglo=Canadian law must be direct and

|4
not inferred.” If the by-law discriminates, the by=law
may not be invalid because the zoning may be valid under
the lack of ability by the courts to declare spot~zoning
invalia,® a by-law may also be just and reasonable and
still valid if it discriminates,’

As to what is unreasonable, the Courts recognized
that they should give a great deal of leaway to the legisla~
tive authority, as one judge said in 1884:

I must not allow a lively imagination to place

a limitation on the power of the municipality that
the legislature has not seen fit to impose, If

3Kelley v. Toronto, supra, note 2, 426-7.
4Jonas v. Gilbert, (1880) 5 S.C.R. 356.
Ibid., 365,

6Scarborough V. Bondi, [1959) S.C.R. 444,

’Regina v. Russell, [1883] 1 B.C.R. pt. 1, 256
(B.C.S.C.).
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the municipality should attempt to enforce the

provisions in an unreasonable manner, the Court

would interfere.8

From where does this reversal develop in the case
law of Canada and the United Kingdom? Since it is impera-
tive to know where the case law went wrong, a historical
development will follow.

In Re Fenton v. The Corp. of the County of Simcoe9
the Court of Queen's Bench of Ontario held that it had the
power to quash a by-law where the illegality was not in
the face of the by-law but was shown extraneously. In
Victoria, a by-law was enacted to prohibit the sale of
alcoholic beverages between the hours of 12:00 P.M, and
5:00 A.M. Monday through Saturday or between 10:00 A.M,
and 5:00 A.M. Sunday by taverns; hotels and restaurants
were excepted. The Court held that the by-law was unrea-
sonable (which implicitly says it has the jurisdiction to
guash for unreascnableness) and therefore invalid. The
Court held:

As it stands the by=-law in othex respects is unrea-

sonable, making no distinction as to places or re-

quirements for invalids or travellers, and is objec=
tionable as discriminating between hotels, restaur-
ants, and taverns, and compelling parties to pay in

particular places for what they do not require,
in order that as travellerxs or invalids they may

8Re Milloy and Onondaga, (1884) 6 O.R, 573 {C.P.):
In Re Boyland and Toronto, (1887) 15 O.R. 13 (Q.B.), the
Ontario Court stated that if some power was expressly
granted to a municipality, exercise of that power could
not be found to be unreasonablas, oppressive, or in restraint
of trade.

9(1885) 10 O.R. 27.
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get what at the time may be necessary for health

or alleviation from pain., Why should a traveller

or invalid in his tavern be compelled to go out

to an [sic] hotel cx restaurant, when the tavern=-

keeper pays a license to give him what he is to

get at the hotel or restaurant,l0

In cases where the by~-law was attached directly in
a motion to quash, in Ontario in 1886, the Court had jurise
diction to entertain the motion to gquash on the grounds
that the by-law was unreason&bleell This jurisdiction
was later abrogated in 1913 by R,O0., 1913, 3-4 Geo.,
Ve C-43, 5-249(2). 1In 1891 the Court found a by=-law to be
reasonable, but only after it had reviewed the reason for
the by-law's passage.lz

In a by-law concerning the regulation of milk for
health purposes, the Court of Queen's Bench of Manitoba
found the regulations as being unreasonable and exceeding

13 Thus,; the Manitoba

the powers of the enabling act.
Courts exercised jurisdiction, along with Ontario and Bri-

tish Columbia,l? in the late nineteenth century to guash

101y re Clay and Victoria, (1886) 1 B.C.R. pt.,
2’ 300 (BoCeScCe)e

HRegina v. Gravelle, (1886) 10 O.R. 735.

lzCribbin and Toronto, (1891) 21 O.R. 325 (Q.B.).

13 . U
Re Taylor and Winnipeg, (1896) 11 Man., R, 420.
Ldpne Supreme Court of British Columbia in Regina
V. Petersky, (1897) 5 B.C.R. 549, exercised inherent juris~
diction to review by=-laws for unreasonableness. The by=law
read:
No person shall do or exercise any worldly labour,
business, or work of his ordinary calling upon the
Loxd's Day or any part thereof, works of necessity
or charity only excepted [at page 549].
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by=laws on ithe grounds that they were unreasonable.

While the Canadian line of cases was developing, a
parallel line also developed in England; in 1896 they
diverged temporarily. |

A by~-law was passed in the Rural Sanitary District
of Burnly Union, England, prohibiting the keeping of swine
or depositing swine dung within 50 feet of a dwelling
place. BAuthority was claimed to be derived from a statute
authorizing the prevention of nuisances arising out of
snow, £ilth, dust, ashes, rubbish, and for the prevention
and keeping of animals in any premises so as to be injuri-
ous to healthwls The Court held that this by=-law was
unreasonable because the area cof the district was a coun-
try area and that to exclude swine from within fifty feet
of a dwelling place would go against the common knowledge

that such acts were done in thousands of instances. The

Court stated:

The Court held: v
It is necessary, therefore, to consider the objection
to the by-law itself. The legality of the by-law
may be questioned on these proceedings [certiorari],
although no application is made to gquash it. See
Reg, v. Osler, Reg. v. Cuthbert, 45 U.C.Q.B. 19,
The contention of Mr. Williams [plaintiff's attorney]
~is that the by-law is unreasonable in that it purports
to affect all persons without exception, and would
include a minister of religion, farmers and others
who are not included in Statute 29, par. 2, chpt.
7...The by=~law is too wide in its scope and is unrea-
sonable [page 551-2],

15public Health Act, 1875, s. 44.
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No evidence was given or admission made, before
the justice, except the admission the pigs were
in fact kept home. I cannot see that would in
itself necessarily be a nuisance or injurious to
health...The conviction should be squashed.l0

Whether or not the decision was right, the Court exercised
jurisdiction derived from the Common Law.
The House of Loxrds was faced with the question of

taking jurisdiction in a review of a by-law £for unreason-

17

ableness in Slattery v. Naylor. The Chief Justice made

the following remarks:

The jurisdiction of testing by~laws by their unrea-
sonableness was originally applied in such cases

as those of manorial bodies, towns, or corpora-
tions having inherent powers or general powers con-
ferred by cnarter of making such laws. AS new
corporations or local administrative bodies have
arisen, the same jurisdiction has been exercised
over them. But in determining whether or no

& bye-law is reasonable, it is material to consi-
der the relation of its framers to the locality
affected by it, and the authority by which it

is sanctioned.i8 ,

It is certainly not clear that Courts of Law are
not precluded by s. 158 [Municipalities Act, 1867,
power to enact by=laws on matters of municipal
health] from inquiry whether or no a bye-law is
reasonable., Sir Horace Davey argued on this point
that it is a necessary condition of every bye-

law that it shall be reasonable, that a power to
make bye~laws means a power to make reasonable bye-
laws, and that no bye-law can acquire the force

of law under s. 158, except such as are consistent
‘with the implied as well as the express provisions

lGHeap v. Rural Sanitarxry District of Burnley Union,
(1884) 12, U.C.Q.B. 617, 619. Alfred Krupp built his man-
sicn over its stables because he believed that the fumes
from manure were beneficial to health.

17 (1886) 13 A.C. 446.
181pid., 452.
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of the Act. According to this argument, the
question whether a bye-law is reascnable is only
cne branch of the question whether it is ultra
vires.*

Let it be assumed, notwithstanding s. 158 of the
Act, that such a jurisdiction exists. It is guite
a different question whether a bye-law can be
treated as unreasonable merely because it does

not contain gqualifications which commend themselves
to the minds of judges.

Every precaution has been taken by the legislature
to ensure first that the council shall represent
the feelings and interests of the community for
which it makes laws; secondly, that, if it is mis=-
taken, its composition may promptly be altered;
thirdly, that its bye-laws shall be under the
control of the supreme executive authority; and
fourthly, that ample opportunity shall be given

to criticize them in either House of Parliament,
Their Lordships feel strong reluctance to question
the reasonable character of bye~laws made under
such circumstances, and doubt whether they ought
to be set aside as unreasonable by a Court of Law,
unless it be in some very extreme case, such as
has been indicated,20

law was found reasonable, but the House of Lords
jurisdiction to review the by-law for unreasonable-

Ten years later, a trio of cases??

show that the
law jurisdiction to rule by-laws invalid for reasons
asonableness was established law. In Walker v.

n the Lord Chief Justice, Lord Russell of Killowen

ed in the Reports:

third.

lgIbide
201pid., 453.
21(1896) 12 T.L.R. 363 (Q.B.).

22Kruse v. Johnson, to be discussed later, was the
Alty v. Farrell is the second.



The Lord Chief Justice said that the guestion
was whether the bye-law was bad or not, and, as
questions as to bye-laws were of frequent occur-
rence and important, he wished to make one or two
general observations beyond the scope of this par-
ticular case., The Court ought as far as possible
to support bye-laws issued by local authorities
uniess it could be clearly seen that the bye~law
was made without jurisdiction on was obviously
unreasonable. It was undecsirable Ehat fhe Courts
should be, So to speak, astute in picking holes in
bye-laws which dealt with matters which were mcre
familiar to the authorities who framed the bye-laws
than to the Courts. It was also safe to lay down
this general proposition~~that, although it was
‘desirable that bye-laws should be so free from
doubt that "he who runs may read" yet as even in
the case of higher legislative bodies this was not
always attained, the Court should strive to so
construe this bye~law as to give reasonable effect
to the object aimed at023[Emphasis added].

In Strickland v. Hates,24 the Court ruled cn the validity
of the following by-law:
No person shall in any street or public’place or
land adjacent thereto, sing or recite any profane
Or obscene song or ballad, or use any profane or
obscene language.
Justice Lindley held that the by-law was unreasonable
because it prohibited a man from swearing in his own home
without annoyance to others,2°
Lord Russell of Killowen repeated his views of

Walker v. Stretton and found a by-law unreasonable., &

bi»garte test was set out as such:

23(1896) 12 T.L.R. 363 (Q.B.).
241189671 1 0.B. 290.

25§bid.f passed pursuant to the Local Government
Act, 1888, =. 16.

26[1896) 1 Q.B. 290, 293,
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The first question that we have to decide is,
therefore, whether this provision enables tne
authorities of the borough of Blackburn to make
such a by-law., I am of the opinion that the
section does give local authorities that power
so far as the subject matter of the by-law is
concerned. The next gquestion however, whether
the particular by=law is reasonable, is a more
difficult one.

Lord Russell opined:
Speaking for myself, I am most unwilling, where
it can be avoided, to interfere with the exercise
by an Act.as this.2®

Yet in this case the by-law was unreasonable; but there

was no discussion of the power to quash for unreasonableness;

it is assumed to be a power that the court possesses at
common law.

The divergent point occurred in 1898 when Lord

29

Russell decided Kruse v. Johnson and the courts of Ca-

nada started to apply the rationale of the decision. Pur-
suant to the Local Government Act, 1888 (51, sec.2, Vict.,
C.4); s. 16, the County Council (Kent), the following by-

law was enacted: |

4, Playing musical instruments, &c.

" No person shall sound or play upon any musical
or noisy instrument or sing in any public place
or highway within fifty yards of any dwelling-
house after being reguired by any constable,
or by:an inmate of such house personally or by
his or her servant, to desist.30

27118961 1 Q.B. 636, 638-39,
281pbid., 638.
29(1898] 2 Q.B. 91.

31pig., 92.
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Kruse was convicted for singing a hymn within fifty yards
of dwelling house at an open air religious service after
being requested to desist by a constable. It was shown
that the occupier of the dwelling house was annoyed, but
on a prior day. He had complained to the coanstables on
previous occasions. ZXruse contended that the by-law was
unreasonable. The appeal was taken to a specially con-
stituted Divisional Court called by Lord Russeli.

Lord Russell delivered the opinion of the Court.
First he reviewed the authority of the County Council to

pass the by-law and found that it was intra vires, 3

However, he determined that the Court was not relieved

of the "responsibility of inquiry into the validity of

the by=laws when they are brought in question"ﬁA even 1if
there were other procedural safeguards. He then made
the following statement regarding the review of by=~laws
on the grounds that they are unreasonable:

In this class of case it is right that the Courts
should jealously watch the exercise of these powers,
and guard against their unnecessary or unreason-
able exercise to the public disadvantage. But,
‘wher the Court is called upon to consider the by~
laws of public representative bodies clothed with
the ample avthority which I have described, and
exercising that authority accompanied by the checks
and safeqguards which have been mentioned, I think
the consideration of such by-~laws ought to bhe
approached from a different standpoint, They ought
to be supported if possible. They ocught to be,

as has been said, "benevolently" interpreted, and

3l1pid., 98.

*21bid.
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credit ought to be given to those who have to
administer them that they will be reasonably ad-
ministered. This involves the introduction of no
new canon of construction. But, further, iocking
to the character of the body legislating under the
delegated authority of Parliament, to the subject~
matter of the legislaticn, and to the nature and
extent of the authority given to deal with matters
which concern them, and in the manner which to
them shall seem meet, I think courts of justice
ought to be slow to condemn as invalid any bky=-law,
s0 made under such conditions, on the ground of
supposed unreasonablaness.. .

I do not mean to say that there may not be cases

in which it would be the duty of the court to con-
demn by-laws, made under such authority as these
were made, as invalid because unreasonable. But
unreasonable in what sense? If, for instance,

they were found to be partial and unequal in their
operation as between different classes; i1f they

were manifestly unjust; if they disclosed bad

faith; if they involved such cppressive or gra-
tuitous interference with the rights of those
subject to them as could find no justification in
the minds of reasonable men, the court might well
‘say, "Parliament never intended to give authority

to make such rules; they are unreasonable and ultra
vires." But it is in this sense, and in this sense
only, as I conceive, that the question of unreason-
ableness can properly be regarded. A by~law is not
unreasonable merely because particular judges may
think that it goes further than is prudent or neces-
sary or convenient, or because it is not accompanied
by a qualification or an exception which some judges
may think ought to be there. Surely it is not too
much to say that in matters which directly and mainly
concern the people of the county, who have the right
to choose those whom they think best fitted *o
represent them in their local government bodies, such
Trepresentatives may be trusted to understand their
own requirements better than judges. Indeed, if

the question of the validity of by~laws were to he
determined by the opinion of judges as to what was
reasonable in the narrow sense of that word, the cases
in the books on this subject are no guide; for they
reveal, as indeed one would expect, a wide diversity
of judicial opinion, and they lay down no principle
or definite standard by which reasonableness or
unreasonableness may be tested.39

331pid., 99-100.
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It is this statement which has been cited as precedent for
the proposition that the Anglo-Canadian Courts could not
exercise jurisdiction to quash municipal by~law as unrea-
sonable.

As to the effect of Slattery v. Naylor, Lord Russell
stated the case was strictly analogous. He finished his
discussion with the following ambiguous statement:

In my opinion, judged by the test of reasonableness,

even in its narrower sense, this is a reasonable

bymlaw, but, whether I am rlght Oor wrong in this

view, I am clearly of opinion that no Court of law
can properly say that it is invalid.

The by=-law was found by Lord Russell not to be unrea-
sonable. Under his test, that Parliament never intended
such actions to be done this law was valid. Unreason=
ableness is not that the by-law was improvident or unneces=
sary, or missing some qualification, but that it is mani-
festly unjust, discloses bad faith, or is a gratuitous
interference with the right of subjects. This test admits
of another method of statement, "Could two reasonable
legislators disagree?" Should that be met a court should
not exercise its power to qguash the by-law.

In the concurring opinion‘by Sir F.H. Jeune

Slattery v, Naylor was cited as authority for jurisdiction

to review for unreasonableness. This court:

acting in the discharge of its undoubted powers and
duty, might feel compelled to hold a by-~law made by
a county council invalid on the ground that it was
unreasonable. But, when a guestion of the requirements

3411898] 2 Q.B. 91, 103,
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and wishes of the locality is involved, this Court
should, I think, be very slow to set aside the con-
clusions of the local authority. If support be
needed for this opinion, it is to be found in the
language of the Privy Council in the case of
Slattery v. Naylor, an appeal which came from a
colony to which the settlers carried the law of
England, and which was very fully considered by
~a Court of high authority. I will guote only one
among several passages which might be referred to.
Lord Hobhouse, in delivering the judgement of the
Court, said "The jurisdiction of testing ky-~laws
by their reasonableness was originally applied in
such cases as those of manorial bodies, towns,
or corporations having inherent powers or general
powers conferred by charter of making such laws.
As new corporations or local administrative bodies
have arisen, the same jurisdiction has been exer-
cised over them. But in determining whether or no
a by-law is reasonable, it is material to considex
the relation of its framers to the locality affected
by it, and the authority by which it is sanctioned,"35

The problem of the by-law is in the exercise discretion

f the constables;: but review of their discretion belongs to

the hands of the County Councillors.,°

The dissenting opinion by Mathew, L., favored quash-

ing the by-law. Mathew derived the Court's power to review

37

for unreasonableness from the Great Charter and held that

in order for a by=-law to be valid, it had to meet two condi-
tions: "it must be certain, that is, it must contain adeguate
information as to the duties of those are to cbey, and it

u38

must be reasonable. Mathew concurred with the view that

o} =4
‘Jiggg,, 104-~5 [footnotes omitted].

301phid., 106.

37£biq., 108, "Nullus liber homo, disseisiatur de...
libexrtatibus suis...nisi...per legem terrae."

*B1pida., 1os.
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Courts should be slow toc condemn as unreasonable bywiaws,
but in this case the by-law was invalid because of the
discretion given to the constables.39 He distinguished
Slattery v. Naylor on the grounds that it was colonial by-
law only, not a by-law for the County of Kent which had &
different circumstance as its basis, 40 He then cited
Atly v. Farrell as authority and claimed high authority on
the basis of its decision by the Lord Chief Jus‘!:.ic;ea4“1

The English Court interpretation diverged from the
Canadian interpretation of this case and before &iscussing
‘what happened in Canada, the remainder of English law will
bé discussed. |

Kruse v. Johnson was cited as authority fox the

proposition that city councils should be given wide discre=-

J

tions“ But the Courts still had the power to review for

£

unreasonableness. Lord Alverstone, C.J., in 1904, held:

I wish to peint out, holding as I do that the by-=-law
in both cases is bad, that our decision will not in
the least interfere, as suggested, with the discretion
of local authorities as to making by-laws, On all
practical matters, provided they come within the

ambit of the powers of the local authority as to mak-
ing by~laws, the discretion of the local authority
ought aot, in my opinion, to be lightly interfered
with, and only when it is quite clear that the by-law
in question is in conflict with some legal principle,

391pid., 110.

01pia., 112,

4l1pid., 113.
2yhite v. Morely, [1899] 2 Q.B. 44; Thomas v. sutters,

{1800} 1 Ch. 10; Parker v. Mayor, (1902) 66 J.P. 440 (By=law
unreasonable). .
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I agree with that which Lord Russell of Killowen
C.J. said in Kruse v. Johnson, that by-laws
ought to be supported if possible, and that the
Court ought tc be slow to condemn as invalid any
by-law on the ground of supposed unreasonableness.,
But, on the other hand, as we pointed out in the
previous case of Nokes v. Corporation of Isling-
ton (No. 1)43 if & by~law necessarily invoives
that which is unreasonable, it is our duty to
declare it to be invalid; and when one ccmes to
consider the by-laws in question in the present
cases and the purposes for which they were enacted,
1 can see no reason why they could not have been
so framed as to avoid the difficulties which have
been pointed out in the course of the arguments,

I have come to the conclusion that in neither case
can the by-law be supportedp4 (footnotes added)

The by=-law in question was a health regulation,45
Other by-laws were also held to be unreasonable;
granting that the principal of wide discretion was correct,

they were still found to be unreasonable@46 Scome cases

43119041 1 K.B. 610.

4 . . . : .
4St11es V. Galinski, Nokes v. Islington Corpora-
tion (No. 2), [1904] 1 K.B. 6i5, 621-622.

4SBy--law read: The landlord of a lodging house shall
in the first week in the month of April in every year, and
at such other times as the conditions thereof may render it
hecessary, cause every part of the premices to be cleaned,
He shall at the same time (except in certain specific cases)
cause every area, the interior surface of every ceiling and
wall of every ceiling and water~closet belonging to the
‘premises and the interior surface of every ceiling and wall
cf every room, staircase, and passage in the house, to ke
thoroughly lime-washed, Ibid., 661-17.

46Scott v. Pilliner, [1904] 2 K.B. 855 (sale of news-
paper with prediction of probable results of races, steeple
chases, or other competition unlawful); Davis v. Bromley,
[1908] 1 K.B, 170 (C.2.) (action in mandamus correct remedy
if power to pass a by-law valid): Arlidge v. Mayor, Alderman,
and Councilors of the Metropolitan Borough of Islington
[1%09] 2 K.B. 127 (re—~declaration of Stiles v. Galinski by
same judge on re~write of the ofiending by-law); Attorney-
General v. Denby, [1925] 1 Ch. 536,
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followed the Kruse v. Johnson requirement that unreason-
ableness be defined as 1) manifestly unjust, 2) showing
bad faith, ox 3) oppressive, gratuitous intexference with
rights of subjects as to be of no justification in minds
of reasonable men so that the court could say that Parlia-
ment never intended to give such powere47 The Court of
Appeals added the following test in 1918:

The question is not whether it is pOssible in

some particular cases to find a use of the by~law

which is unreasonable,; but whether the by=law

itself looked at in light of all the cases to

which it applies is so vague Oor so unreasonable
as to be invalid. ‘

49 concerning licensing of motion picture

In a case
houses and the admittance of children (no ¢hild under fif-
teen years of age was to be admitted on Sunday whether or
not accompanied by an adult) Lord Greene, M.R. of the
Court of Appeals, stated the following principles of
review:

[Thel imposition of that condition was unreason-

able and that in consequence it was ultra vires
the corporation. The plaintiffs’ contention is

47Dunning Ve Maher, (1912) 106 T.L.R. 246 (K.B.);
Attorney-General v. Hodgson, ([1922] 2 Ch. 429 (tracing
jurisdiction but finding particular by-law not unreason-
able because it prohibited, rather than regulated the speed
of automobiles in a park totally); Sparks v. Edward Ash
Ltd., [1943] 1 K.B. 133, (Cela) o

48Reptoh School CGovernors v, Repton Rural Council,
[1918] 1 K.B. 233, (C.A.).

49Assaciated Provincial Picture Houses, Ltd. v,
Wednesbury Corporation, [1948) 1 X.B. 233 (C.A.).
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based, in iy opinion, on a misconception as to

the effect of this Act in granting this discre-
tionary power to local authorities. The courts
must always, I think, remember this: first, we
are dealing with not a judicial act, but an execu=~
tive act; secondly, the conditions which, under
the exercise of that executive act, may be imposed
are in terms, so far as language goes, put within
the discreticn of the local authority without
limitation. Thirdly, the statute provides no
appeal from the decision of the local authority.

What, then,is the power of the courts? They
can only interfere with an act of executive authority
if it be shown that the authority has contravened
the law. It is for those who assert that the lccal
authority has contravened the law to establish that
proposition. On the face of it, a condition of
the kind imposed in this case is perfectly lawful.
It is not to be assumed prima facie that responsible
bodies like the local authority in this case will
exceed their powers; but the court, whenever it is
alleged that the local authority have contravened
the law, must not substitute itself for that authori~
ty. It is only concerned with seeing whether or not
the proposition is made good. When an executive
discretion is entrusted by Parliament to & body such
as the local authority in this case, what appears
to be an exercise of that discretion can only be
challenged in the courts in a strictly limited class
of case., As I have said, it must always be remembered
that the court is not a court of appeal.. When discre-~
tion of this kind is granted the law recognizes cer=
tain principles upon which that discretion must be
exercised, but within the four corners of those
principles the discretion, in my opinion, is an abso-
lute one and cannot be questioned in any court of
law., What then are the principles? They are well
understood. They are principles which the court looks
to in considering any question of discretion of this
kind, The exercise of such & discretion must be real
exercise of the discretion., If, in the statute con-
ferring the discretion, there is to be found express-
ly or by implication matters which the authority
exercising the discretion it must have regard to
those matters. Conversely, if the nature of the sub-
ject matter and the general interpretation of the
Act make it clear that certain matters would noct be
germane to the matter in question the authority mast
disregard those irrelevant collateral matters there
have been in the cases expressions used relating to
the sort of things that authorities must not do, not
mexely in cases underxr the Cinematograph Act but,
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generally speaking, under other cases where the
powers of local authorities came to be considered.
I am not sure myself whether the permissible
grounds of attack cannot be defined under a sin=
gle head. It has been perhaps a little bit con-
fusing to find a series of grounds set out. Bad
faith, dishonesty--those of course, stand by them=
selves--unreasonableness, attention given to
extraneous circumstances, disregard of public
policy and things like that have all been referred
to, according to the facts of individual cases, as
being matters which are relevant to the question,
If they cannot all be confined under one head,
they at any rate, I think, cverlap to a very great
extent. For instance, we have heard in this case
a great deal about the meaning of the word “"unrea-
sonable.”

It is true the discretion must be exercised
reasonably, Now what does that mean? Lawyers
familiar with the phraseology commonly used in rela-
tion to exercise of statutory discretions often
‘use the word "unreasonable" in a rather comprehen=-
sive sense. It has frequently been used and is
frequently used as a general description of the
things that must not be done. For instance, a
person entrusted with a discretion must, sc to speak,
direct himself properly in law. He must call his
own attention to the matters which he is bound to
consider. He must exclude from his consideration
matters which are irrelevant tc what he has to con-
sider. If he does not obey those rules, he may truly
be said, and often is said, to be acting “"unreason-
ably." Similarly, there may be scmething so absurd
that no sensible person could ever dream that it lay
within the powers of the authority. Warrington
L.J. in Short v. Poole Corporation (I} gave the exam=-
ple of the red-haired teacher, dismissed because she
had red hair. That is unreasonable in one sense. In
another sense it i1s taking into consideration extrane-
ous matters. It is so unreasonable that it might alwmost
be described as being done in bad faitbé and, in fact,
all these things run into one another.

«o«In the result, this appeal must be dismissed,
I do not wish to repeat myself but I will summarize
once again the principle applicable. The court is
entitled to investigate the action of the local authori-
ty with a view to seeing whether they have taken into

>01pid., 223, 228-29.
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account matters which they ought not te take into
account. Once that question is answerxed in favour
of the local authority, it may be still possible

to say that, although the local authorities have
kept within the four corners of the matters which
they ought to consider, they have nevertheless come
to a conclusion so unreasonable that no reasonable
authority could ever have come to it. In such a
case, again, I think the court can interfere. The
power of the court to interfere in each case is not
as an appellate authority to override a decision

of the local authority, but as a judiciel authority
which is concerned and concerned only, +o see
whether the local authority has contravened the law
by acting in excess o .the powers which Parliament
has confided in them,-+

When the Courts are faced wiﬁh an ambiguous by~law,
the Court should not avoid the by-law for uncerﬁainty if a
"reasonable" meaning can be imparted; shculd no reasonable
meaning be possible, the by-law is "unreasonable" and
void.sz Lord Denning restated the autherity and tests the
Courts should rely on when reviewing by-laws on the grounds

of ultra vires:

Next I turn to the question of ultra vires, The
local planning authority is empowered to grant per-
mission to develop land "subject to such conditions
as they think f£it." But this does not mean that
they have an uncontrolled discretion to impose what~
ever conditions they like. In exercising their
discretion they must, to paraggrase Lord Green‘'s
words in the Wednesbury case, have regard to all
relevant considerations and disregard all improper
consideraticns, and they must produce a result which
-does not offend against common sense; or to repeat

“lipia., 233-34,.

5210rd Denning, Fawcett Properties Litd, v. Bucking=
ham County Council, [1961] A.C. 636, 677 (H.L.}.

53[1948] 1 K.B. 223, 233=34,
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my own words in the Pyx c&se,54 the conditions, to
be valid must fairly and reasonably relate to the
permitted development: or yet again, to borrow

the words of Lord Macnaghten and Lord Wrenbury in
this House, a public authority which is entrusted
with a discretion must act reasonably, see West~
minsier Corporation v. London & North wWestern Rail=-
way Co, .22 Roberts v, HOpwood:SO and T Take 1T that
if the authcrity acts Yeasonably the result will

be reasonable. Out of these various shades of mean-
ing I am not sure that the last is not the best: for
it puts planning conditions on much the same footing
as by-laws made by a local authority, to which they
are so closely akin., Indeed, I see no difference in
principle between them. As with by-laws sc¢ with
planning conditions. The courts can declare them
void for unreasonableness but they must remember that
they are made by a public representative body in the
public interest, When Planning conditions are made,
as here, so as to maintain the green belt against
those who would invade it, they ought to be supported
if possible. And credit ought to be given to those
who have to administer them, that they will g; reas-
sonably administered: see Kruse V. Johnson.
[footnotes renumbered] .

I£ reasdnable men could differ, the Court should not invali-
date the by-law for unreasonableness,59 but English Courts
still retain the common law jurisdiction to review by-laws
for their reascnableness and to quash them (either partially
or wholly) if they are unreasonable in their effect, In

Canada, this jurisdiction has been judicially (as well as

54[1958] 1 Q.B. 554, 572.

53{1905] A.C. 426 (H.L.).

>0[1225] A.c. 578, 613 (H.L.).

>711898] 2 Q.B. 91, 99,

>8[1961] A.C. 636, 678-79 (H.L.).

59Luby V. Newcastle-under-Lyme Corp., [1964] 2 Q.B. 64,

aff'd [1965] 1 0.B. 217 (C.A.): Manchester Corp. v
Connolly, [1970! 1 .Ch. 420 (Cedo) s :



176

statutorily) abrogated.

Until 1913, the Courts of Canada applied the
Common Law. In an appeal to the Privy Council from the
Supreme Court of British Columbia a by=-law prohibiting any
boy less than twelve years old, any females, and any China~

man from working below ground in a mine was declared ultra

vires the legislature on the grounds that the by-law was
beyond ﬁhe grant of power in the B.N.A,%0

In one case a Manitoba court refused to rule a by=law
unreasonable because the by-—law,61 pPassed by the city of
Winnipeg, simply implemented the delegated power of the
Provincial Legislature. The Manitoba court held that it
could not review for unreasonableness. But in reality the
court was actually holding that since cne set of legislators
passed a statute granting power to a second set of legisla-
tors, the acts of the second could not be unreasonable
since the enabling legislation was not unreasonable; the
proper action to raise the issue of unreascnableness was to

challenge the enabling legislation.®2 rThe Court confuses

GOUnion Colliery, B.C., Ltd. v. Bryden, [1899] A.C.
580 (P.C.).

“élEarly closing type by-law.,

62Stark V. Schuster, (1904) 14 Man. R. 672, 684, per
Dubuc, C.J.: :

As to its being unreasonable and oppressive, the
by~law follows closely, in what it prohibits, the
language of the Shops Regulation Act, and under such
circumstances, unless the Act itself is declared
ultra vires of the legislature, the by=law cannot be
held unreasonable. In Re Boylan and the City of
Toronto, 15 O.R, 13; Armour, C.J., used the following
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the passage of by-law by a municipal coxporation with

limited powers with the power of the Sovereign Parlia-

-~

ment.

The Courts of Canada still continued to deternmine

reasonableness.%4 British Columbia Supreme Courts

language: “A by~law cannot be held to be unreason-
able or oppressive, or in restraint of trade, if
the power to pass such a by-law is duly delegated
to the body passing it by a legislature having the
‘authority to delegate such a power, and if the body
passing the by~law has only done that which the
delegating legislature says expressly it may do."

63Ibid. As pointed out by 1 Blackstone's Commenta-
ries, 91, "

If Parliament would positively enact a thing to be

done which is unreascnable, there is no power in

the ordinary form of the constitution that is vested

with authority to control it... :

If we were tec declare invalid for unreasonableness
something which has been duly authorized by the
Legislature, we would be assuming to override the
authority of the Legislature. The Court is not
clothed with the power of making laws; its function

is to construe the Acts passed by the Legislature

and determine their application in the particular
areas submitted for adjudication. It is only when the
Legislature has exceeded its jurisdiction that it can
interferea.

G4In re Talbot and Peterborough, (1906) 12 0.L.R.
358 (unreascnable as prohibition); Brown v. Calgary,
{1807) 4 W.L.R. 576 (NeW.T,) (reasonable); Karry v. Catham,
{1909) 1 0.W.N. 29J (reasonable preeminently local issue,
court will not sit on wisdom if admits of reasonable justi-
fication); Zeats v, Johnston,; (1210) 3 Sask. L.R. 364
(Sask. S.C., en banc) (give reasonable effect to inconsistent
clauses; not quash for want of clarity); Wood v. City of
Winnipeg, (1911} 21 Man. R. 426 (reasonable); Crockston v,
Miller, (1912) 3 W.W.R. 10, 11 (Alta) ("one of the best
tests on reading a conclusion as to whether the sum required
to be paid as license [pocl table license] is extravagant
nad unreasonable, is to be considered whether the license
fee is disproportionate to the nature and profits of the
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adopted the following rights of British subjects:

To be free from interference with

&) personal safety and freedom,

b) one's good name,

¢) enjoyment of advantages ordinarily open to
all inhabitants of the Country, e.qg., the
unmolested pursuit of one's trads of occu-
pation and free use of the highways,

d) freedom from malicious vexation by legal

© process, and
e} to one's own prcperty@65

Tt declared a by-law prohibiting peddling of food before

16:00 A.M. on market day ultra vires,

| In 1909 Justice Duff of the Supreme Court of Canada
held that the City of Montreal did not pass an unreasonable
by-law when it enacted a by-law prowviding "that ali shops
and places of business, with certain exceptions, wiﬁhin
the city where merchandise was offered for sale by retail,
should be closed at seven o'clock in the afterncon on cer-
tain days, throughout the year, and should remain closed
until five o'clock on the following mornings.66 The by~
law was challenged on the basis of unconstitutionality, un=-
reasonableness, and oOppressiveness. Justice Duff held as

to unreasonableness and oppressiveness:

business and so in fact amounting to a prohibition,"); Par-
‘sons v. London, (1912) 25 0.L.R. 172 (need fraud); Re
Shelley, (1913) 4 W.W.R., 741 (Alta.) (mere cost not unreason-
able, as to wise discretion, not matter of judicial review).

®SRex. v. Sang Chong, (1909) 11 W.W.R. 231, 233
(B.C.S.C.).

6GCity of Montreal v. Beauvais, (1909) 42 S.C.R, 211,
212, ; '
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To establish this contention in any sense germane
to the question of the validity of the by-~law it
was necessary that the respondents should make it
appear either that it was not passed in good faith
in the exerxcise of the powers conferred by the
statute or that it is so unreasonable, unfair or
oppressive as to be upon any fair construction an
abuse of those powers. [citing Slattery v. Naylor,
Kruse v. Johnson)®7

~Justice Duff then quoted the second paragraph of Lord
Killowen's opinion.in Kruse v, Johnson.®8

By 1913; the Courts were deciding that by-~laws were
immune from attack for unreasonableness because of what
was said in Kruse v. Johnson (lst paragraph), Slattery v.
Naylor, and Thomas v. Sutters.69 Justice Meredith opined
the following:

The trend of modern judicial decisions is to depart
from the practice of former times of applying to
bodies of a public representative character, in-
trusted by Parliament with delegated authority, the
rules which were applied in the case of trading
corporations, and to recognise the right of such
bodies, while acting bona fide and within the limit
of the powers conferred upon them by the Legislature,
to transact tggir business without interference by
the Courts... ‘

I entirely agree with what was said by Middlegon, J.,
in Parsons v. City of London, 25 0.L.R. 172,71

In the 1900 edition of Biggar's Municipal Manual, -

reasonableness was cited as a requirement for a valid municipal

671pig. 216.

81p5a., 217.

9119001 1 cn. 1o.

T0yerfolk v, Roberts, (1913) 28 O.L.R. 593, 602.

7l£gig,, 603, see supra note 632,
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72

130

But Re Crabkbe and Swan River73 cites Kruse v.

Johnson and Biggar for the proposition that you cannot

attack a by-law in a motion to squash for unreasonableness

(the by-law being authorized by statute).

The case should

have been decided on the rule of Stark v. Schuster.

In 1913 Ontario enacted the following statute with~

drawing from the Ontario Courts the jurisdiction to review

municipal by-~laws on the grounds of reasonableness:

A by~law passed by a council in the exercise of any
of the powers conferred by and in accordance with
this act, and in good faith, shall not be open to.
question, or be guashed, set aside, or declared
invalid, either wholly or partially, on account of
the unreasonableness or supposed unreasonableness
of its provisions or any of them.?4

This clause was subseguently enactad in the following

legislation and is effective today:

1)
2)
3)
4)
5)
6)

7)

Manitoba Municipal Act, S.M. 1970, c. 100, s. 187.
City of Winnipeg Act, S.M. 1971, c. 105, s. 120.
Alberta Municipal Government Act, R.S.A. 1970,

c. 246, s, 113,
Saskatchewan Urban Municipality Act,
Co 78, s. 144,

1970 (sask.),

Municipality of Metropolitan Toronte Act, R.S.O.

1970, c. 295, s, 3(3),

Vancouver Incorporation Act, 1953 (BeCe) co 55, s

14¢. .
Victoria Act, R.S.B.C. 196C, c. 238.

One argument in some jurisdictions as to the lack of

effect of these provisions insofar as land use control by-

laws are concerned is that zoning (and development control)

728iggar, C.R.W,

edition, 1900, page 329.

73(1913) 23 Man. R. 14.

74R,0., 1913, 3-4 Geo, V. o, 43, 3. 249

» Municipal Manual, part 1, 1llth

(2} .
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is accomplished under the authoritykcf the specific plan-
ning statutes and is distinct from the general municipal

statute. This argumenﬁ may not be valid in Manitoba be-

cause the Municipal Act incorporates the Planning Act,

S.M., 1964 (lst Sess.), ¢. 39, as part of the Municipal

Act75 by the fecllowing:

Definitions,

307 In this Part
(a) the expression "planning scheme® means a
planning scheme within the meaning of The
Planning Act; and )
{(b) a reference to The Planning Act, unless the
context otherwise requires, includes any Act for
which that Act was substituted.

Bylaws respecting subdivisions and buildings lots,
308 (1) The council of any municipality may pass by -
laws
(a) for restricting the number of subdivisions
within any designated area in the municipality;
(b) for regulating and controlling the number and
size of the building lots in any one or more sub-
divisionse or any portiocn thereof, or in any
designated area in the municipality; and
(c) for imposing conditions with which persons
laying out and developing new subdivisions must
comply,

Powers subject to planning scheme.

308 (2) Where a planning scheme under The Planning
Act has been adopted by, and is in force in; a munici-
pality, the powers set out in subsection (1), if
exercised by the council, shall be exercised subjact
to the provisions of that planning scheme. ‘

Creation of restricted zones.

310 Subject to section 311, where a municipality
desires to create, and regulate or contrel, special
zones or districts within the municipality, and the uses
to which land in those zones or districts, and the
buildings or other structures therein, shall or shall
not be put, it shall proceed as provided in The Planning
Act and not otherwise,

"5R.8.M. 1970, c. 100, The Planning Act is now R.S.,
1975, ¢, 29. ,
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By~laws for.
311 Notwithstanding section 310, where the council
of a municipality has not adopted and put ianto force
a planning scheme for the municipality, or for a
specified part thereof, it may pass by-laws, appli-
cable to the whole municipality, or to that specified
part thereof, as the case may be,
(a) prechibiting or restricting to a specified area,
and regulating, the erection, establishment, main-
tenance, or continuance of abattoirs, slaughter
houses, butcher shops, blacksmith shops, machine
sheops, forges, foundries, garages, storage houses,
mills, factories, launderies, rag, bottle, or
junkyards, or other factories or trades that prove,
or are likely to Prove, nuisances;
(b) designating places within the municipality for
the slaughter of animals commonly used for food,
and compelling by the use of those places for that
purposes;
(c) prohibiting or restricting to a specified area,
and regulating the erection, establishment, main-
tenance, or continuance of schools, hospitals, or
other public buildings; ,
(d) prohibiting, or restricting to a specified
area, and regulating,
(i) the erection, establishment, maintenance,
or continuance of, barns, or livery, fead, ox
sale stables, or Piggeries, cattle byres,
dairies, apiaries or other buildings in which
cattle, horses, goats, pigs, or sheep, or
bees; are kept;
(ii) the use of other enclosures, structures, or
places for the keeping of any of the animals
mentioned in sub-~clause (1), or bees,

Even without the incorporation of the Planning Act
into the Municipal Act, a zoning by~law is still a.municiw
Pal by-law and the municipality has the power in general to
‘zone by reason of section 310, The method of zoning is
outlined in the Planning Act, not the grant of the power of
zoning,

In the City of Winnipeg Act, the following clause was

enacted:
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After a zoning by-law has been approved by the
Minister and given third reading and finally ..
"passed it has effect as fully to all extent and
purposes as if the provisions of the by-law had been
eénacted by the Legislature and shall conclusively be
deemed to have been within the power of the council
to enact, and the validity and legality of the by-
law shall not be questioned in any action, suit oL
proceeding in any Court for any cause whatsoever,

Section 120 of the Municipal Act, the anti-unreasonableness
clause even further enforces this prohibition.
Thus the effect of the statute is to raise a munici-

pal by~law to the level of a legislative statute and thus

765.M, 1974, ¢. 74, s. 40(1) . This provision was
originally enacted in the City of Winnipeg Act, S.M. 1971,
c. 105, s, 618:

After a zoning by=-law has been approved by the

minister and given third reading and finally passed;

it has effect as if it were enacted as part of this

Act.,

This statute was interpreted in Eaton v. St. James Assini=-
bioca Community Committee, [1974] 2 W.W.R. 342 (Man. Q.B.):

A by=-law which has not been passed by a municipal

corporation in good faith and in the public interest,

when passed is a nullity, and cannot be changed or
made otherwise by lapse of time, approval, registra-
tion or promulgation. Canada Atlantic Ry. v. Cam-

bridge (1888), 15 S.C.R: 310, .

- 1t must be stressed, however, that the curative

effect of a failure to quash a by-law is limited to

by-laws which are merely voidable and not void....

In cother words, valid passage of a by-law is a
pPrerequisite to its validity and if the municipal body
passes a by-law that is void the curative provisions
cannot validate an otherwise invalid by-law,

The newly enacted Planning Act, S.M. 1975, ¢. 29, does not
contain a provision that tracks s. 618 but does contain the
following:

49. After a zoning by=-law has been given third read-

ing it shall conglusively be deemed to have been with=-

in the power of the municipality to enact; and any
proceeding to guash the by=law shall be taken in
accoxdance with the provisions of The Municipal Act,
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remove from the Courts the power of judicial review for
unreascnableness,

A question to be determined later is whether~cr-
not reasonableness is a question of law or a question of
fact. If it is a question of law then it is still avail=~
able in Quebec in a motion to quash for illegality,77 In
Nova Scotia the new Planning Act allows for review by a
Provincial Appeal Board which cannét "interfere with the
decision of a council unless, in the opinion of the Boaxrd,
the council's decision cannot reasonably be said to carry
out the intent of the Municipal pDevelopment Plan,"’8
Where no Plan, the Board shall not interfere unless the
decision is “inconsistent with or unnecessary for the pro-
tection of the best interests of the municipalityu79
Prince Edward Island has an "as if enacted clause"80 only;
New Brunswick grants specific grounds of appealgsl

Not surprisingly, in Canada, the trend against

"Tcities and Towns Act, R.S.Q. 1964, c. 193, s. 411;
Urban and Rural Planning Act, R.S. (Nfld.) 1970, <. 387,
and Local Government Act, R.S. (N£ld.) 1970, c. 216, matter
of law or jurisdiction only.,

78pp Act to Amend and Consolidate Chapter 308 of the
- Revised Statutes, 1967, the Town and Planning Act, 1969
(N.Se), co 16, s. 52.

7%1bid.

BQTawn Act, R.S.P.E.X., 1951, c. 62, s. 77. See also:
Institute of Patent Agents and Lockwood, [1894] A.C. 347;
Minister of Health v. The King (on the prosecution of Yaffe),
[L931] a.c. 494,

BlCommunity Planning Act, 1972 (N.B.), ¢c. 7, s. 86.
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reviewing municipal by-laws continued.82 In 1915, after
the passage of the Ontario Codification, Justice Meddle~
ton held in Roberts v. City of Toronto83

At one time the Courts assumed jurisdiction to re-
view municipal legislative action, upon the ground
that the action was unreasonable, There never was
in Ontario any real foundation for such jurisdic-
tion. The supremacy of the municipal legislative
authority within the sphere of its delegated
jurisdiction was not at first recognised. It was
assuned that the municipality cccupied some sub-
crdinate position; and that the principles appli-
cable to the determination of the validity of
by-laws of companies, or the rules and regulations
of boards exercising a delegated authority, could
be applied to municipal action.

This assumed supexvisory and paternal jurisdiction

, 82Re Maycock and City of Winnipeg, (1214) 24 Man.
R. 646 (K.B.) (reasonableness not grounds,; but reasonable
anyway); In re Glover and Sam Kee, (1914) 20 R.C.R, 219
(C.A.) (no attack if matter purely discreticnary); Re By=
Law 8030, Winnipeg, (1914) 6 W.W.R. 143C (K.B.} (daid not
meet criteria of Lord Averstone in Stiles v. Galinski);
Jones v. Tuckersmith, (1915) 33 0.L.R. 634 (A.D.) (public
interest determined by Municipal Council); Davis v. Cree-
more, (1916) 38 O.L.R. 240 (no jurisdiction); Ramsay v,
West Vancouver, (1916) 10 W.W.R. 1184 (S.C.eC.) (no power
to sit in judgment over wisdom if adimits of reasonable
justification); Leitch v. Strathroy, (1923) 53 0.L.R.
€65 (A.D.) (no jurisdiction); Re Foxcroft and City of Lon-
don, (1927) 61 O.L.R. 209; Re Goldstein and Windsor,
{(1928-29) 35 C.W.N. 9 (matter for council); Deschenes v.
Loreys, [1936] 3 D.L.R. 210 (only fraud): Re Rex V. Mcrello,
[1936] OW.N. 472 (aff'q Re Howard and City of Toronto, infra
‘note 89; Winnipeg Merchant v. Winnipeg, [1936] 3 W.W.R.
530 (Man. K.B.) (not unreasonable because of enabling legis-
lation); Rex v. Awad, [1937] 2 D.L.R. 136; Kuchma v. Tache
ReMe, [1945] 2 D.L.R. 13 (S.C.C.); Minister of National
Revenue and Wrights Canadian Ropes, Ltd., [1947] A.C. 109
(P.Co): McCormick v. Toronto, [1948] O.W.N. 425 (H.C.)
(no grounds of unreasonableness but cannot be prohibitory).

83(1915) 33 0.L.R. 39
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of the Courts, although founded in error, became
well established,; and was only put an end to by

the direct action of the Legislature, which enacted
that no municipal by-law should be dealt with by
the Courts on the ground of unreasonableness or
assumed unreasonableness,®

coWith the wisdom or unwisdom of the council's
action I have no concern. If the ratepayers
agree with the policy of the municipal council,
then all is well., If they disagree, the redress
is at the polls, and not through the Courts,d

However, in the Province of Manitoba the trend be-
came less clear. In Re Bylaw No. 72, Town of Winnipeg
Beach,86 it was held that:

Such discrimination as does exist in this by=law
does not appear to be unreasonable, and in any
event it is not the duty of Judges to determine
with meticulous care what is and what is not rea-
sonable in a case of this kind. Municipal by-laws
as Lord Russell of Killowen remarked,are not like
the laws of the Medes and Persians--they are not
unchangeable; Kruse v, Johnson, [18981 2 Q.B. 91,
at po 98, 67 L.J.Q.B. 782, The municipality has
power to make by-laws from time to time as shall
seem meet, and if experience shows that in any
respect they work hardly or inconveniently, the
municipal council acted upon by public opinion, has
full power to repeal or alter them.87

«e«A by-law is not unreasonable merely because par-
ticular Judges may think that it goes further than
is prudent or necessary, or convenient, or because
it is not accompanied by a gualification or an
exception which some Judges may think ought to be
there. In matters which directly concern the peo-
ple of the municipality who have the right to

84Ibid., 91-2. Distinguished Crown Tailoring Co.
v. City of Toronto {unreported ~ given in full by foot=~
note, (1%15) 33 O.L.R. 89, 92, But this was 1903, should
be invalid because of subsequent legislation).

851bid.. 93.

86(1919) 30 Man. R. 192 (C.A.).

871bid., 193,
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choose thcese whom they think best fitted to repre-
sent them in their council,; such representatives
may be trusted to understand their own requirements
better than most Judges. There is a wide diversity
of judicial opinion on such subjects and Judges can
lay down no definite principle or standard by which
reasonableness oxr unreasonableness may be tested, 88

But the power to review for unreasonableness is present in
a motion to quash undexr the general power to review for

‘ . 9
ultra vmreSmnessa8

S0 5 .
the court held that

In Howard and City of Toronto
a motion to guash will lie when the actions of the council
members amount to fraud,; bad faith, oppression, or improper
actions (but that is a matter for the council to determine
if the council acts honestly and within the limits of its
powers). The Supreme Court of Alberta in 1931 followed
the lead of the Province of Ontario and held that unreason-

ableness was a question of legislative authorityﬁl

881pia., 194.

891n re Early Closing By-Law, (1919) 30 Man. R, 444,
448-=9, citing Reg. v. Gravelle, (1886) 10 O.R. 753 [sic].

90 (1927-28) 61 O.L.R. 563.

91lgeily v, City of Edmonton, [1931] 1 W.W.R. 365, 368:
Allegations of unreasonableness, oppressiveness and
unequal operations are conly of importance so far as
~they have a bearing upon the questions of "bona fides®
and "public interests." We are, therefore, in this
province far removed from the supervisory and paternal
jurisdiction formerly exercised by the Ontario Courts
in the early cases in which the Courts assumed to

pass upon the question of reasonableness or unreason-
ableness of the by=-law instead of leaving. that quecs-
tion, where it more properly belongs, to the legis=
lative authority.
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In Hignell v, City of Winnipegfgz a provision . of
the Charter of the City of Winnipeg was at issue. The
clause read as follows:

The enactment of any by-~law or regqulation under
any of the provisions of this or any other section
of this Act, or any other powers vested in the
council shall be held and construed to be a
reasonable and lawful exercise of the power b

the Act granted or so vested in the council.?3

.The court held that (with regard to the main issue of the
case, acceptance of tenders for printing the voters lists
for 1933):

Although the treatment afforded those whose tenders
were the lowest and were rejected was unfair, un=
reasonable and governed by partiality and a deter-
mination to favour the closed shops, yet it is a
matter in which, in my opinion, the Courts cannot
interfere., The Courts can interfere only when the
city council transcends the limits of tne jurisdic-
tion conferred upon it. There is no foundation for
juzisdiction in the Courts by reason of the fact
that the action of the council is unreasonable and
unfair,94

In In Re Vancouver Incorporation Act?® the pxohi-
bition against guashing by-laws for unreasonableness was
‘upheld. However, in Manitoba when the action is brought
to guestion the authority of the municipality to enact

the statuteg6

92119331 3 W.W.R. 193 (M.K.B.).

93Ibid., 195: Winnipeg Charter, 1918 (Man.) c. 120,
5. 700(216),

P41bid., 196-7.
95019401 2 W.W.R. 697 (BeC.S.C.) .

96Paulowich V. Dankochuck, [1940] 2 D.L.R. 106 (Man.
CnAb) L

or challenge it on the grounds of unreasonable-
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ness the statutes do not apply.97

A by=-law cannot be passed that transforms a power
to regulate a "mere administrative and discretionary power
to cancel by resolution a right...[which] could only...be
regulated0"98

In 1953, the Alberta Supreme Court, Appellate Divi-
sion, cited Kruse v. Johnson and Keily v. Edmonton?? as
stating the Common Law on the questicn of unreasonableness

Oor reasonableness of a municipal by~law, In this case no

_ 97Rex. rel., St. Jean v. Knott, [1944] O.W.N. 432,
435 (HeC.)s

It is argued that the ground upon which by-laws

are declared invalid for discrimination is that
discrimination is unreasonable; and that it follows
that the elimination of unreasonableness as a ground
for declaring the invalidity of by-laws eliminates
discrimination alsc, I do not agree. The same
argument based upon a statute identical in its terms
with s. 267(2) was presented to the Court of Appeal
in Manitoba in Paulowich v. Dankochuck, 48 Man. R.
(sub nom. Rex v, Paulowich), and was completely dis-
posed of, if I may say so, by Prendergast C,J.M.

at p. 6 (Man. R.) pp. 276=7 (C.C.C.). The learned
Chief Justice took it that the statute would prevent
interference by the Court with the fixing of a li=-
cence fee "which, though uniform, might be so high
that it could be considered by some to be exorbitant
and beyond reason," but he thought that "such con-
siderations of reasonableness or unreasonableness are
not in order when the question is whether the council
could assume the power that it did assume. In quash-
“ing a by~law in such circumstances, the court does rot
do so on the ground that the council unreasonably
exercised its discretion, but simply that the statute
does not allow the council to pass it."

98City of Verdun v. Sun 0il Co. Ltd., [1952) 1 S.C.R.
222, 229,

99119311 1 W.W.R. 365.
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bad faith was claimed; the Court quoted Kruse v, Johnson
as follows:

Notwithstanding what Cockburn, C.J. said in Bailey wv.
Williamson (1893) LR 8 OB 118, at 124, 42 LJMC 49,
an analogous case, I do not mean to Ssay that there
may not be cases in which it would be the duty of the
Court to condemn by=laws made under such authority
as these were made as invalid because unreasonable,
But unreasonable in what sense? If, for instance,
they were found to be partial and unequal in their
operation as between different classes; if they were
manifestly unjust, if they disclosed bad faith; if
they involved such oppressive or gratuitous inter-
ference with the rights of those subject to them as
could find no justification in the minds of reason-
able men, the Court might well say, "Parliament
never intended to give authority to make such rules:
they are unreasonable and ultra vires.® But it is in
this sense, and in this sense only, as I conceive,
that the question of unreasonableness can properly
be regarded. A by-law is not unreasonable merely
because a particular judge may think that it goes
further than is prudent or necessary or convenient,
or because it is not accompanied by a qualification
Or an exception which some judges may think ought to
be there....Indeed, if the question of the validity
of by-laws were to be determined by the opinion of
judges as to what was reasonable in the narrow sense
of that word, the cases in the books on this subject
are no guide, for they veveal, as indeed one would
expect, a wide diversity of judicial opinion, and
they lay down no principle or definite standard by
which reasonableness or unreasonableness may be
testedq.100 ‘

The Court concluded the effect of this precedent to be:

This principle was adopted by Peterson, J. in Atty.-
‘Gen, v. Hodgson [1922] 2 Ch 429, at 439, 91 1.J Ch
426, and has been generally recognized since it was
pronounced,

The cases referred to above establish the principle
that the council of a municipality, when it acts

bona fide (there being no guestion of bad faith)
within the field of its jurisdiction, is the judge of

1001y ye Edmonton (city) By=-Law No. 1546, (1953-54)
l EVQWG‘RG 407’ 410 (I\TQSo)e
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whether or not a by-law is reasonable in the sense
of that word as defined in Kruse v. Johnson, supra:;
or in the public interest; and its dicoretion is to
prevail. The section of The Land Titles Act cannot
be interpreted to give a discretion to Tha presiding
judge in chambers to substitute his opinion as to
what is in the public interest for that of the city
council,101

The following of Kruse v. Johnson continued through-

out the 1950‘.3‘102

However, a by-law that affected cnly
private interests, such as a licensing fee,; was not auto-
matically found to be unreasonable unless it was shown to be

against the public interestl03 and there was at the time of

its passage an enacted anti~unreasonableness statute. The

0lipid,, 411.

102murphy v. The Queen, (1934) 111 C.C.C. 91 (ultra
vires, not unreasonable): Dionne V. Municipal Court of Mon-
treal [1956], 3 D.L.R.(2d) 727; B.C. Blectric Co., Ltd. v.
Surrey, (1856) 13 W.W.R. 462 (B.C.S5.C.); Hewitt v, Charleg-
wood R.M., {(1957) 66 Man. R. 1 (follows Kuchma v, Tache, ReM.);
Regina v. Scarborough ex. rel. Blue Sky, [1960] O.W.N. 535
(H.C.) (Cannct order Municipal Court to breach By=law);
bery and Staples v. Victoria, {1962) 38 W.W.R. 215 (S.C.C.);
Re Neilson Engineering Ltd., v. City of Toronto, [1969]
1 0.R. 271 (H.C.) (no authority without bad faith or ultra
vires power) .

Contra: Regina Vv, Anderson, (1958} 24 WeW.R. 53
(ultra vires, not cured by statute of limitations~-now anti-~
unreasonableness statute); Regina ex. rel, Courbeyer v,
Pawych, (1960} 25 D.L.R.(2d) 222 (Ont., H.C.) {second guess
city councilors); N. York Restricted Area By-Law, (19%60)
24 D.L.R.(2d) 12 (C.A.) (0O.M.B. cannot rule on validity of
‘by-law but can review reasonableness) ,

103re Central Burnaby Citizen's and Ratepayer's Asso-
ciation, (1956) 6 D.L.R.(2d) 511 (B.C.S.C.).

#
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Court could review the amcunt of the fee independent'of
the power to pass a licensing fee,104

In 1959 the Manitoba Court of Queen's Bench re=-
viewed the grounds of unreasonableness when it reviewed a
case concerning the by=-laws of an optometry society which
had delegated powers granted by the Provincial Legislature,
While guoting Kruse v. Johnson and citing the major authori-
ties, the Manitoba Court found the by=~law in question to

ke unreasonable. The Court relied on Maxwell on Interpreta-

tion of Statutes, 10th edition, page 301:

In determining the validity of by-laws made Dy
puklic representative bodies under Statutory powers,
their consideration is approached from a standpoint
different from that adopted towards by=laws of

104robert Hudson Construction Co. Ltd. V. Town of
Acton, [1958] C.W.N. 165 (HeC.), at 167, 168:
While I am not permitted in connection with the prob-
lem with which I am dealing to consider the reason-
ableness of all this, I am I think, entitled to con-
sider whether on any reasonable appreciation of the
situation, it can be said that these fees are
charged for "the inspection and approval of such plans®
to quote from the statute. The contention of the ap-
plicant is that they are nothing of the soxt, and that
they are in fact, an attempt to raise revenue from the
applicant and other owners of property in AcCtOne..

This admission only goes to butiress the conclusion I
have already reached that the amount of these fees are
SO grossly in excess of any amount that could properly
be charged for the inspection and approval of the puild-
ing plans, that in effect what the Town of Acton is
trying to do is to raise general revenue under the guise
of charging a fee for a building permit. This is clear-
ly beyond its powers; it is illegal under the authori=-
ty conferred on the Corporaticn of the Town of Acton

by the Municipal Act and in my view must be quashed

for illegality.
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railway or other companies, which carry on business
for their own profit, although incidentally for

the advantage of the public. Courts of justice are
slow to condemn municipal by-laws as invalid, on the
supposed ground of unreasonableness, and support
them if possible by a "benevolent" interpretation,
crediting them who have to administer them with an
intenticn to do so in a reasonable mannex, and with
being the best judges whether a particular by=law
is reqguired in their district or not. But, on the
other hand, if a by-law necessarily involves that
which is unreasonable, it is the duty of the court
to declare it to be invalid,l05

The Albexta Courts found the opposite to be the correct
interpretation,lo6

A regulation may be unreasonable and still be wvalid
if it is not a prohibition where the right to regulate has
been granted; however, a reasonable regulation may be in~
valid if it actually is a prohibition on the conduct. ATo
be valid, a regulation must be general in its scope and not

refer to a single individual or class of personsa107 This

105retholz v. Maﬁitaba Optometric Society, (1959)
28 WeW.R. 103, 114 (Q.B.).

106re Section 710, The City Act, (1959) 29 W.W.R.

There was a time when a finding by the court that
a by-law was unreasonable was in itself a good
ground for quashing it in most, if not all, common
law jurisdictions.

“Nowadays, save in some jurisdictions, in very unusual
circumstances, the question of what is reasonable is
to be determined solely by the enacting council (The
City Act, supra, sec. 271; In re Edmonton [City] By=-
Law 1546, [1953] 10 W.W.R. [N.S.] 407; 24 Halsbury,
3rd edition, 517-8; Leitch v. Strathroy, [1923] 53
O.L.R., 665).,

Cn appeal, (1960) 31 W.W.R., 466, 4568 (Alta. S.C.):
Granted jurisdiction, the reasonableness or unreason-
ableness of a by+-law is & questicn to decide, but in
so doing it must act in gocod faith.

107¢city of Toronto v, Mandelbaum, [1932] O.R. 552.
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dichotomy was discussed in T.W. Hand v. Peterborough Fire-

log

works. The municipality prohibited the use of fireworks

by any one under twenty-one years of age. The Court stated,
citing Toronto v. Mandelbaum, "regulation implies the con-
tinued existence and some things as condition precedent
[a permit for the display] is not a regulation."*%9 e
Court then held in dicta:
Boys of 16 to 21 are taught to use fire~arms in the
army, they are allowed to hunt with fire-arms, and
prohibited by such a by-law to set Off fire-works.
Obiter Dicta, I may say that a class of limited pro-
hibition to 16 years of age provided adult supervie

sion is given cught to fsll undexr the appellation of
being regulated,ll0

Was this a discussion of unreasonableness couched in terms
of discrimination?

In Scarborough v. Bondildll the ground of discrimination
in questions of zoning matters was aboclished, Zoning is by
its very nature discriminatory, so the court stated, and
therefore, all zoning is discriminatory along the borders of
the zone. Since no area is without some kind of discrimina-
tion no area can be termed to be discriminated. As such,
there is no such thing as a "spot" in zoning ordinances. But
this syllogism is dicta too. The effect of this dicta is to

seem to remcve one more ground for challenging a zoning law,

10811962] 0.R. 794 (H.C.)}.
109yhia., 796.
1101pia., 797,

11138 p.L.R.(2d) 161, [1959] S.C.R. 444,
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the ground of discrimination by parcel size, i.e. spot
zoning. Any municipality may zone, so it seens, for each
and every parcel if it desired.

Uncertainty has also been confused with unreasonable-
ness and established as a separate grounds for attacking
municipal bymlawsoll2

The Supreme Court of Canada outlined its supervisory
poWers over the acts of municipal councils in City of Sillery
Ve Sun 0il Co., Ltd,ll3 The Court stated

Tt is well established that the SUPEervisory powers

of the Superior Court under that article over +the
acts of municipal councils and other like bodies, are
only to be exercised under exceptional circum=
stances. The Court cannot merely substitute its
opinion for that of the municipal authority, 114

Applying these principles to the present case, in
order to declare null the decision taken by the
appellant as expressed in its By=-law 267, the Court
must find that, as to the lots in which the respon-
dents are concerned, there had been discrimination
and an abuse of power equivalent to fraud which nad
caused a flagrant injustice.,

Admittedly any zoning by-law is discriminatory in the
sense that it forbids the construction of certain
~types of buildings, or the carrying on of certain
activities in a zoned area, and permits others, That
result flows from the exercige of the statutory

lLZBunce V. Cobourg, [1963) 2 0.R. 343 (C.A.) {uncer-
tainty of classifications); Blue Haven Motel v. Burnaby,
(1965) 52 W.W.R., 345 (BoCeS.C.) (not unxeasonably clear and
property rights taken not clearly defined); Frederick v.
Horizon Realty, (1973) 6 HeB.R. (2d) 846; Re ILondon Drugs,
(1972) 24 D.L.R.{3rd) 308,

113(1964) 45 D.L.R.(2d) 541,

141hia., 544,
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authority to enact zoning by~laws in the public
interest,

Scarborough v. Bondi and Kruse v. Johnscon together then
require the showing of bad faith which amounts to a fraud
and not in matters of how the zoning districts are seen to
be later but from the point of view of the council members
at the time of the enactment of the by»lawell6 Yet some
discrimination may be actionable.

In an action in mandamous to require the issuance of

& building permit, once a prima facie case has been estab-

lished; the city must establish good faith, rather than have
the petitiocner show bad faith when bringing a moticn to
quash,ll7 This allows for some relief in the burden of
going forward with the evidence to the developer-builder.
During the years since 1970, the issuve of jurisdiction
to quash for unreasonableness has been raised again and again.
In 1972, the British Columbia Courts did exercise jurisdic-
tion quoting the obligating passage from Kruse v. Johnson.+L8
Yet one lot zoning was not discriminatorysll9 In Ontario

if the Municipal Council was required to act judicially, it

must so act in a reasonable manner and the Courts could review

1151p34a., 545,

116pala Institute v, Hamilton, (1969) 5 D.L.R.{(3xd)
696 .

ll?Corporation of the City of Ottawa and Boyd Builders
I(tdvf [1.9651 SuCoRo 4080

118e shops Regulation By-Law, [1972] 2 W.W.R. 625
(B.C.S.C.).

118¢ioveriand Inst. v. Burnaby, [1972] 1 W.W.R. 628
(BeCoSaCo) L
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its decisions on that ground, 120
| The latest Manitoba case, Eaton v. St. James Assie

niboia Community Committeek2l dealt with the issues of bad
faith and jurisdiction to pass a rezoning by-law, The
opponents to the rezoning were unable to prevail at the
‘council level and have sought to prevail by bringing a law=-
suit. The Court held that it “could not substitute its own
opinion for that of the elected bodies,"122 But the Court
could pass on good faith and public interest,+23

On the issue of the effect of curative legislatioen,
the législation can be employed if the by=law is found to
be voidable and not void,+2%

As discussed, Ontario and each of the provinces of
Western Canada have enacted in some form or another a sta-
tute prohibiting the quashing of municipal by-laws on the

grounds of unreasonableness,lzs A second formula which

lzoRe Pescenye and Board of Commissioners of Police
for the City of Hamilton, [1973) 1 O,R. 142 (HaC4) o

121119747 2 wow.Rr. 342 (Q.B.) .
1221p14., 345,

1231bid., 346,

1247544, 347,

lZSOntaxioz ReS5.0. 1970, c. 284, s. 242 (Municipal
Act); Manitoba: S.M. 1970, c. 100, s. 187 (Municipal Act)
and S.M, 19717 c. 105, s. 120 (City of Winnipeg Act); Sas-
katchewan: 8.S. 1970, c. 78, s. 144 (Urban Municipality
Actl; Alberta: R.S.A., 1970, c. 246, s. 113 (Municipal
Government ACt); British Columbia: 'R.S.B5.C. 1960, c. 255,
Se 238 (Municipal Act) and S.0B.C. 1953, ¢. 55, s. 148 (Van-
couver Act). :
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attempts to prevent review of legislation, especially sub-
crdinate legislation, is an "as if enacted in this Act"
clause. Two interpretations have been given to this clause,
one being that the regqulation has the same effect as an Act
of Parliament; the other, that it is a historical anachron-
ism.}26  gesmith reviews the decisions in his Administra-
tive Law text and gives the following propositions for the
effect of this type clause:

(a) The appropriate authority may be restrained from
proceeding to make or confirm a scheme or order
which is ultra vires.?

(b) Any procedural conditions precedent tc the making
of the order must be complied with.

(c) If the order, when made, is inconsistent with
sections of the Act other than the enabling sec=
tion, the Act will take primacy and the order
will be invalid.®©

(d) The Minister must not travel outside the fung-
tions altogether.@

But (e)

If the order, when made, genuinely purports to
be related to the purposes of the enabling sec-
tion and the Act as a whele, its validity may be
upheld although, in the absence of an "as if
enacted” clauseé_it might have been held to be
ultra vireg,© /

l'26de.‘5mith, S.A., Judicial Review of Administrative
Actions, 3rd edition, London:  Gtevens and Sons,y Ltd.; page
330.

127Ibids9 deSmith's footnotes:

(3] R. V. slectricity Commissioners, [1924] 1
KeB. 171; R, v. Minister of Health, ex parte
Davis, [1929] 1 K.B. 619. But the courts
will not directly interfere with parliamentary
proceedings on subordinate legislation.

(b} Minister of Health v. R., ex Pe Yaffe.s.

(¢) Ibid.; Glasgow Insurance Committee v. Scottish
Insurance Commissioners, 1915 S$.C. 504, 509~
510; Foster v. Aloni, [1951] V.L.R. 481;
McEwan's Trustees v. Church of Scotland General
Trustees, 1940 S.L.T. 357, 359-360 (dicta) .
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In general, the grounds for quashing a nmunicipal

by-law are that it is ultra vires, arbitrary, capricious,

confiscatory, in bad faith, or unreasonable, David Mullen
has given a definition, however, tautolocical, of unreaa-
sonableness:

LEven if the decision-maker in question takes into
account relevant factors and does not take into
account any extraneous considerations, he may still
be subject to review om the basis that the decision
or conclusion ultimately reached was so unreason-
able that no reasonable authority could ever have
come to it.l

What constitutes good faith or lack of gocod faith is out~
lined by deSmith:

{Mlisuse of powers [discretionary] in good faithe-
by using them for an unauthorized purpose or without
regard to legally relevant considerations or on the
basis of legally irrelevant considerations--need not
be so difficult to prove [as is bad faithj. If a
powexr expressly granted for one purpose ig in fact
used for a different purpose,; the courts ought to
pronounce the administrative act invalid.® If such
a power is used to achieve another, unauthorized,
purpose as well,”the courts may apply various tests

(d) Minister of Health v. R., ex. p. Yaffe (ante);
McEwan's Trustees case (ante) at 360 {dictum) .,

(e) This proposition, although inconsistent with
some of the judgments in the Court of Appeal
([1930] 2 K.B. 98) and in the House of Lords
([1931] A.C. 494) in Yaffe's case (where the
clause was rendered almost nugatory) 1is con-
sistent with the judgments of Lord Herschell
in Lookwood's case and Lord Strathclyde in the
Glasgow case, is supported by commentators (see
Graham=Harrison...Wwillis...)and was adopted
in the Australian case of Foster v. Aloni,
[1951] V.L.R. 481,

lstullen; David J., Canadian bncyvclopedic Digest,
(Ontario) Administrative Law, 3:i; Seciion 108, page 3-102
¢te CaN.R. v. Bell Telephone Co., [1939] S.C.R. 308 ("rea=~
sonably" not “arbitraryv" or "capriciously"); Martin v.
Law Society of B.C., [1950)] 3 D.L.R. 1972 (B.C.C.A.)




200

to determine the validity of the end-product--
for example, what was the dominant purpose€ or
the "true purpose"? or was the exercise of
powexr a colourable show? or has the purpose for
which the power was granted been substantially
fulfilled? If the statutory purpose has not
been spelt out, the courts may read implied li-
mitations into an ostensible unfettered grant of
powerdl29

Arbitrary, discriminatory, and capricious are related in
scope. Charles Rathkopf supplies a workable definition in

his Law of Zoning and Planning:

The basic words "confiscatory," "arbitrary,"
and “"discriminatory,;" although in some instances
overlapping, generally are used to depict different
situations. In general, it may be said that an

(against all reason); approved in Re Urbanek and College
of Physicians and Surgeons of B.C., (1972) 24 D,L.R,(3rd)
96 (B.C.}. See also the classic statement of Lord Greene,
M.R., in Associated Provincial Picture louses v. Wednas-
bury Corporation, [1948] 1 K.B. 223 at 229.

12%3esmith, S.A., Constituticnal and Administrative
Law,Baltimore: Penguin-Books, Ltd., 1071, page 571
deSmith's footnotes:

(a) See for example, Sydney Municipal Council v.
Campbell, [1925] A.C. 338.

(b) Fox example, R. Paddington & St. Marylebone
Rent Tribunal, ex parte. Bell London & Provin~
cial Properties Ltd., [1949] 1 K.B. 666 (local
council could not use its power to refer con=-
tracts of letting to a rent tribunal for the pur-
pose of using the tribunal as a general rent-
fixing agency irrespective of the circumstances
of the wishes of the individual tenants,)

{c) Westminster Corporation v. L. & N.W. Rly. CO.,
- [1905] A.C. 426 (power to construct underground
public lavatories validly exercised through a
subway for non-stopping pedestrians was built.)

(d) If the Courts had asked themselves this question
in the Soblen[[1963] 2 Q.B. 242] the result
right have been different [no review of...regulaw
ticns]oe.
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crdinance [by-law] ig confiscatory if the pro-
perty to which it is applied is not reasonably
adaptable to any permitted use; it is arbitrary
if there is no reasonable relation between the
evils reasonably apprehended and the provisions
of the ordinance enacted pursuant to the police
powexr to prevent or cure them:;@ it is discrimi=
hatory if it does not operate with uniformity,
being alike in its application to all persons

Or property in like circumstances. In any such
situation, it is "unreasonable." "Reasonsble=- .
ness" is the test of validity in every situation,+30

These definitions'have the tendency to blur the distinc~
tions between the three grounds as in the United States
the grounds of unreasonableness is still available and
usually raised as a Federal Issue (Egual Protection or a

Taking without Due Compensation),l3l

130Rathkopf, Charles A., The Law of Zoning and
Planniqg, New York: Clark Boardman Coe, Ltd., 1972, page
45=7.%. Rathkopf's footnotess
() An ordinance is unconstituticnal if it: "passes
the bounds of reason and assumes the character
of a merely arbitrary fiat."
(b) Town of Hobart v. Collier (Wisc.) 87 N.W.2d 868;
Conner v. Township of Cohassen (Minn.) 81
N.W.2d 789:

“The application of the ordinance to a sin-
gle individual and to a particular property, al-
though on its face having uniformity, is, in
fact, discriminatory and consequently an unrea-
sonable exercise of the police power...."

1311pid., Supplement, page 39~40;
~In uphclding an amendment to a zoning ordinance which
amendment permitted apartment buildings in a resi~
dence zone without restrictions as to number of fami-
ly units, where the original ordinance limited apart-
ment buildings in such zone to those containing not
more than four units, the Ohio Court of Appeals in
Denman v. City of Cincinnati, [1959 N.E.2d 805 (C.A.,
OH., 19590] laid down the general rules
"oosthat every governmental law or regulation
must be reasonable and non-discriminatory in its
application, is beyond cavail or controversy.
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What is generally called “spot zoning" and is
described in general as discriminatory zoning was held to
be legal in Canada by the Supreme Court of Canada in Scar-
borough v. Bondi.l32 qpe Ontario Court of Appeal had held
the by~-law in question to be discriminatory in scope and
application because it was designed to apply to only one pax=
cel of land. The Supreme Court of Canada reversed stating
. ce e as I 132
that it was not discriminatory.

Justice Judson delivered the opinion of the Court and
put the imprimature of the Supreme Court of Canada on “spot
zoning" stating:

I do not think that one can characterize this by=-

law as discriminatory merely because it points to

one particular person or lot.134

ve.Far from being discriminatory, the amending by=-

law is nothing more than an attempt to enforce con-

formity with the standards established by the ori-
ginal by-law and which have been cbserved by all

Whether it is reasonable and non-~discriminatory is a
question of fact in each case. And it is the func=
tion of the legislative department of government to
determine in the first instance whether legislation
is, per se, within constituticnal limitations, and
then for the judicial department to keep its appli-
cation within constitutional bounds,"

In fact, an ordinance is unconstitutional which
is unreasonable in any of the aspects stated in the
foregoing cases, the term “unreasonable" being used
in the decision as a generic term to describe ordi-
nances which are either arbitrary, confiscatory, or
discriminatory,

132119537 s.C.R. 444,
133&3&‘.

1347514,
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owners in the subdivision with this one exception.

The classic definition of discrimination [in
Ontario is]):
When the municipality is given the right to
regulate, I think that all it can do is pass
general regulations affecting all who come
within the ambient of the municipal legisla-
tion. It cannot itself discriminate, and
give permission to one and refuse it to
anotheri...

Although I have a firm opinion that the original
and amending by-laws do not infringe this principle,
I share the doubt expressed by the learned Chief
Justice whether it can ever afford a guide in deal-
ing with a restrictive or zoning by=-law. The mere
definition of the boundaries of the area affected by
such a by-law involves an element of discrimination.,
On one side of an arbitrary line an owner may be
prevented from doing something with his property
which another owner, on the other side of the Line,
with a property which corresponds in all respects
except location, is free to do. Moreover, within
the area itself, mathematical identity does not al=~
ways exist. All lots are not necessarily of the
game frontage cor depth., The configuration of the
land and shape of the lots may vary. Some lots may
have frontage on two streets, These are cnly some
of the considerations which may justify a municipal-
ity in enacting these by-laws in exercising a cer-
tain amount of discretion.

This case is cited for the proposition that all zon-
by nature discriminatory and therefore the munici-~
may create zoning districts of any size tha£ it may
0 long as the by~-law is not enacted in bad faith and

otherwise ultra vires., Unreasonableness is not

grounds for invalidity.

on the

This decision was unnecessary. Had the Court ruled

procedural issue it would not have had to reach the

condlusion attained. In the last paragraph of Justice

1351big., 451.
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Judson's opinion there appears to be some dicta. However,
had the case been decided on the grounds that the by=-law

was void for failure to have prior approval of the Ontario

Municipal Board, the case would have been obiter dicta
on the definiﬁion of discriminatory zoning°l36

In short, a municipal by=-law can be attached if
there is a showing of bad faith, amounting to fraud or
dishonesty; discrimination, but not if it is an issue of

spot zoning; and, if it is found to be ultra vires the

proper enabling act. A bymlaw may not be quashed for rea-
sons of unreasonableness because of the interpretation of
Kruse v. Johnson that has permeated the jurisprudehce of
Carada and the statuteé books of a number of provinces,
This interpretation is manifestly wrohg in that it mis-
reads the intent and actual statements of Lord Russell of
Killowen in Xruse v. Johnson,'

Built into the Canadian system of municipal legig=

lation in some provinces in the Provincial Municipal Board

136Ibid,, 452=3: I have thought it unnecessary to
consider the application to this problem of the prin-
ciples stated in the reasons of the learned Chief

. Justice and the Court of Appeal but there still re~-
‘mains the question whether the prior approval of
the Municipal Board under s. 43 of the Municipal
Board Act is a condition precedent to ths validity
of the amending by-law. This was an alternative
ground of appeal in the Court of Appeal but the
court found it unnecessary to deal with it. On this
point I am in agreement with my brother Cartwright
that the by=-law must be held to be a nullity for
~lack of.prior approval., Consequently, the appeal
fails and must be dismissed with costs.
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which can act as a check on the zoning power of the local
municipality., However, the Municipal Roards may not func-
tion as a check on unreasonable zoning by-laws., While
it can be said that a municipal board may be a check on
the unreasonableness of council by acting as a second re=
view, the review is not necessarily impartial,d37

The Manitoba Municipal Board has the powers of a
court of recordl3® but is not bound by the technical rules
of evidence,139 The Boaxd.may grant an application either
partially, wholly, or in addition to that which is re-
quested,+40 All decisions or orders are final subject to
a statutory right of appeal,+4l But. such appeal only lies
upon “(a) any question involving the jurisdiction of the
board; or (b) any point of law, w142 The appeal must Le
filed "within one month after the making of the order or
decision sought to be appealed from, or within such fur-
ther time as the judge under special circumstances shall
allow.l43 Thus, if one appeals within one month of the

decision of the Municipal Board and has an issue concerning

137Adler, Gerald M., Land Planning by Administrative
Requlation: The Policies of the Ontario Municipal Board,
: ; P
Torontos University of Toronto Press, 1971,

l38Municipal Board Actp R.S.Mo 1970, c. 240, s. 10,
1391bid., 24(2).
1401pia., 46(1).

14lrpid., s. 56,

1421p5a., s. 60(1) .

e e o

1431554, , s. 60(2).
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law or jurisdiction, then the Municipal Board can act as
& check on the passage of municipal zoning by~-laws.

In Ontario, Writs of Certiorari and Mandamus will
not lie against the Municipal Board, 144 Gerald Adler sees
Judicial review of the Ontarioc Municipal Board as follows:

‘These restrictions have in effect been abrecgated by
explicit rights of appeal. Section 95 of %he

Ontario Municipal Board Act, the tribunals organic

act, makes provision for appeal by leave to the

Court of Appeal on any question of jurisdiction or

on a guestion of law. On the other hand, the de-

termination of the board of any question of fact
withinﬁits Jurisdiction is binding and conclu~
sive, 14 :
Is unreasonableness a matter of law or fact? If it is a
matter of fact, then the Municipal Boards® review would

€ a matter of law then

[N

be binding on the courts. If it

the Municipal Boards could be guesticnad on appeal.

>

L44ohtario Municipal Board Act, R.S.O. 1960, c. 247,
S. 95,

ltl‘riAdler,F Geraid M., Land Planning by Administrative
Regulation: The Policies of the Obniario Municipal Board,
1974, page A. See alsc, Re Clioverdale Shopping Centre Ltd,
and Township of Etobicoke, (1966} 57 D.L.R. (2nd) 206
(Onte CeAc)o




CHAPTER EIGHT
CONCLUSION

With the demise of spot zoning and the abolitiocn of
the grounds of unreasonableness in challenging municipal
by-laws, the Canadian land owner is subject to the legis-
lator's and city councilor's view of what should be done
irn the city without practical remedies in the judiciary.

For an example of what could be done under current
- statutory power in Manitoba, one needs onlyv to look at

section 637 (4) of the City of Winnipeg Act.* This sec~

P\"

tion provides that upon two conditions, filing? and notice
to the owner subsequent to passage,3 the council "may
declare any plan of subdivision or part thereof, of land
within the city or the additional zone, that has been
registered for eight years or more, not to be a registered
plan of subdivision..." The effect of this statute is to
abolish all interior plot lines of the subdivision and

cause the owner of the subdivision to comply with current

subdivision by~laws. In theory, this statute allows the

s, M. 1972, c¢. 93, s. 82.

2City of Winnipeg Act, s. 637 (6); 5.M. 1972, c. 93,

S, 82.
3Ibid., 677 (7); S.M. 1872, c. 93, s. 82.
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city to correct poorly planned subdivisions that have
not been "successful." It provides for an after~the~fact
notice to the affected property cwners without a statutory

right of appeal. The by=-law is fait accompli and the land

owner may he left with an irregular shaped parcel of land
with dedicated streets and small lots within the parcel
with ®substandard" housing built or planned to be built,
Any subdivision is subject to this provision so long as
it is eight years old. While there is a reguirement of
three readings for the bywlaw,4 two=thirds of the council
may suspend this requirement and enact the by~-law at
once.s No attack would be allowed on the basis that the
“hy=-law was unreasonableo6 As stated before, the defini-
tion of good faith makes a charge of lack of good faith very
difficult to establish without recourse to an analysis of

unreasonableness.

The City of Winnipeg Act gives land use planning

41pia., S.M. 1971, c. 105, s. 117 (1).
”
“Ibid., 117 (2).

6Ibide,.s. 120: A by—~law,; order or resolution passed
by council in the exercise of any of the powers conferred
by, and in accordance with this Act, and in good faith, is
not open to question, and shall not be quashed; set aside,
or declared invalid, either wholly or partly, on account
of the unreasonableness or alleged unreasonableness of its
provisions or any of them.
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jurisdiction over the corporate area of the City7 and

an Additional zone® to the City of Winnipeg., This is

an area of approximately 620 square miles.? A Metropo~

litan Development Planlo for the City of Winnipegyg was

initially prepared in 1968. This plan provides for areas
of limited growth.

The Winnipeg planning area is divided into two
areas, those designated for urban expansion and those to
be kept in a rural and semi=urban state. Areas of urban
expansion are provided for in the plan and the following
objective states:

TO GIVE NOTICL OF FUTURE AREAS FOR LIVING AND
WORKING

The Land~-Use Control By=laws and Detailed Area
Plans where applicable, are the instruments where-
by those areas that will accommodate urban expan-
sion in the immediate future are indicated, but
the Plan, being a longer-range document, must indi-
cate where all of the urban expansion will be
accommodated during the time and growth period it
covers. The Plan must be sufficiently flexible to
provide for changes in the rate of growth due to
conditions and circumstances that are not currently
apparent.il

T7he boundaries of the City of Winnipeg are found in
the City of Winnipeg Act, S.M. 1971, c. 105, s. 4(l). It
ig 220 sguare miles in sizee.

8 . . _ - 4
The boundaries of the Additional Zone are found in
section 4(2). It contains an area of 400 square niles.

9City of Winnipeg By-Law No. 422/73, Plate 3.1,

101pitially the Metropolitan Corporation of Greatexr
Winnipeg By=-Law No. 1117, Schedule A, It is still in
effect by reason of Am.S.M. 1974, ¢. 73, s. 103, City of
Winnipeg Act; s. 663 (2).

113pid., A.2.30; Ce8ol; Ce8.2.
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Within this area the city's policy is to provide for and
maintain an adequate level of serviées.lz

Initially the Development Plan provided for areas of

13

no urban expansion. This would include land primarily

within the additional zone and the corporate boundary.

This was to provide for "open space use"l4and to "regu-

late the haphazard semi-urban developnment...on the
fringe.,."}3 of the city. The policy of the city was
stated as:

l, TO PREPARE AS A FEATURE CF THE PLAN DETATILED
AREA PLANS FOR THOSE VILLAGE COMMUNITIES WHERE
SOME FUTURE GROWTH IS EXPECTED.

2. TO PREVENT URBAN DEVELOPMENT IN THE AREAS NOT
INTENDED FOR URBAN DEVELOPMENT BY MEANS OF
LAND=-USE CONTROL BY=-LAWS. VILLAGE COMMUNITIES
AND LAND ADJACENT TO THEM REQUIRED FOR VILLAGE
PURPOSES WILL BE EXEMPT FROM THE PROVISICNS OF
THESE BY~LAWS.

3. TO LIMIT IN THE LAND~USE CONTROL BY-LAWS, TLE
FIVE-ACRE MINIMUM AGRICULTURAL ZONE TO ThOSL LOCA-~
TIONS SUITABLE FOR THIS CATEGORY AND CURRENTLY
BEING UTILIZED, AND TO DESIGNATE THE REMAINLER
OF THE "AREAS OF NO URBAN EXPANSION® FOR AGRI~
CULTURAL ngPOSES WITH A MINIMUM SITE AREA OF
40 ACRES.~

Provision .3 outlines minimum zoning for lot sizes for the
enactment of this policy. In 1975 the city was considering

minimum lot size within the additional zone of one hundred

121hid., C.8.4.

131bid., A.2.32; A.2.33; G.Off,
l4IbiC§;‘o 7 C.%.4.
151pid., c.9.

e

161pid., C.9.8.
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sixty acres for subdivisiqn purposes.l7

In December, 1974, the Development Plan was
amended by City of Winnipeg By-Law No. 422/73. This
established new objectives for limited expansion and rural
areas. These policies are set out in Appendix C.

Within the planning area of Winnipeg, land use
policies are specified and the objectives are the control
of urban sprawl and development by orderly means. While
it is a general Plan, it can establish the basis for any
zoning by=law and protect the by-law if it were attacked
using the grounds that the by=-law was an unreasonable
exercise of the zoning=police power. What grounds for
attack would be available if the following were also
adopted?

The city council by by-law enacts a development
centrol by=-law pursuant to the City of Winnipeg Act18 for
the areas of limited and no expansion, and, for certain
areas enacts a limitation on the number of units that can be
built in any one year for dwellings,.1? a¢ the same time it
can prepare a capital improvement plan for the total planning

area. The capital improvement plan would provide for water,

17an interview with Mr. Tom Haxby, Supervisor Develop~
ment Control, City of Winnipeg, 6 March 1975,

s.mM., c. 105, c. 623fF.

s.M. 1974, c. 73, s. 46, City of Winnipeg Act, s.
298 (1) (g): The Council may enact by~laws,,,"establishing
for any designated locality, the number of buildings...
that may be erected or pPlaced on any unit of land..."
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sewer, powear, and other municipal services. The munici=-
pal facilities would be built along the anticipated lines
for urban development and then into the areas of no or
limited expansion in a staged period of twenty to fifty
years. The time sequence would be determined by the type
of demographic demand the c¢ity planners or councilors
would deem hest, |

The effect of these by=-laws would be to make all
residential plans subject to the will of council which
could approve or disapprove at will for areas of limited
urban expansion and stop urban sprawl; a limit on the num-
ber of new dwelling units would cause the population to
stabilize at a specific level (or cause a massive housing
shortage); and, for owners of land in the areas of future
capital improvements, the land owner would lose the present
right to improve by building on the land and its specula-
tive value for a period of. years without the neced for pay-
ment by the municipality for the rights taken. Few sub-
divisions would be proposed since in most cases the plan
would not allow them to be built. By limiting the number
of reﬁideﬁﬁial units to non-migratory needs, the city coun-
cil could prevent the development of large scale speculative
subdivisions and where development is wished, the city could
place the arxea under development control. In either case
the ensuing land use could be effectively controlled.

In these cases, the land owner would be unable to

avail himself <f the grounds of unreasonableness, both in
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general as to the whole plan and specifically to his own
parcel. As discussed earlier, bad faith would be hard
to prove, and in this case, practically impossible since
the development plan besides providing the basis for
reasonableness of the by~law, would also establish a de-
fense to bad faith since there was established a proper
public purpose for even a "dominant purpose" analysis.

Analysis in terms of capriciousness and arbitrari-
ness are also unproductive in terms of the above discus=~
sion. The land owner would not have been deprived of
his property, but under the Ramapo, New York,20 decision,
the property owner would only have a postponed enjoyment
of the use. Since the postponement would be a regulation
under the police power there would be no need for compensa=
tion.

In Canada a city may not only limit its growth but
end growth if it so desires. No affected property owiner
has the legal ability to bring an action in defense of his
prceperty should he wish to build in a way not desired by
the city council., The courts do not have the jurisdiction
to entertain these actions against the municipal governments.,

While it is noﬁ the purpose of this thesis to argue
for or against parliamentary supremacy, it is the view of
this author that some recourse to the courts is necessary to
protect the rights of the nen-pminority, (i.e. racial or

religious minorities) land owners and tenants who are

20285 N.Y.S.2d 291 (1972).
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affected by the type of legislation presently possible.,

Two suggestions are offered, the Supreme Court of
Canada should reconsider the decision of Scarborough V.
Bondi and confine that case to its procedural aspects.
Spot zoning should be prohibited in general and the speci-
fic definition of a spot zoned parcel should be left to
the local courts to decide on a case by case basis where
the facts surrounding the individual parcel are available.
Secondly, the “anti-unreascnableness" statutes on the books
in many provinces should be repealed. They are codifice-
tions of a misinterpretation of the decision in Kruse V.
Johnson and are the means of preventing judicial review
of land use by-laws in general. Both singular authority
to review a particular zoning classification and the general
authority to review the municipal comprehensive plan are
needed. What may be unreasonapnle as to a single lot may
not be unreasonable as to the comprehensive plan but the
lot has been made the subject of a "spot" and therefore it
is discriminated against. The dichotomy of this problem
is shown in the two leading United States Constitutional
cases, Buclid v. Ambler Realty Companngl and Nectow V.
City of Cambridge,z2 where the entire municipal zoniné bhy=
law was held valid but a classification attacned to a

single lot was held to be invalid as to that lot but not

21372 U.s. 365, 47 S.Ct. 114, 71 L.Ed. 303 (1926).

22997 U.S. 174, 48 S.Ct. 466, 72 L.Ed. 838 (1928).
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the rest of the comprehensive plan,

Municipal governments are not fool-proof. They are
only creatures of the Provinces and should be subject to
review of the judicial branch of government since parti-
san and personal politics are more likely to interfere
with individual rights.

Both Canada and the United States are experiencing
urban crises. The nature of land use planning puts in
conflict the right of an individual to migrate within the
country and the right (or desire) of a land owner to pre-
vent the deterioration of his "environment." While it is
generally said that a municipal government is most respon-

sive to local needs it is also true that the local needs

4]

are not necessarily those of the general community or the
nation as a whole. Some third party is needed to balance
the interests of the franchised local population and the
disenfranchised migrants who seek to move to the community.
The body traditionally charged with this duty is the judi-
ciary; it is equipped to deal with this problem in specific
23

cases However, Canada has removed the jurisdiction of

:23g933£3_ Stickel, Fred C., 50 N. Dakota L. R. 59
(1973):
It would seem the more one reads and analyses deci-
sions in the field of municipal law the more it
becomes apparent that one can find egually conving-~
ing precedent on both sides of any issue with a re-
sult largely dependent upon how a particular courxt
in a particular locale views the particular set of
facts in the case at hand.
But is that what is wanted in a third party mediator who can
view the individual matter on its particular merits where all
sides can be represented without regard to political fran-
chisement?
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~the courts to act in this matter and has not created a
substitute body to take its place. Land use control is

a power of the Provincial Legislatures;24 but the prob-
lem is at least national in scope¢25 As sald in the intro-
duction, Canada is experiencing a developing megalopolis
along the shores of Lake Erie and seaward: the United
States is also experiencing the same problem in the same
area and elsewhere., It is only practical that Canadian
planpers are looking south tc see what is being attempted
in the United States. 1In doing so they may import solu=-
tions that are impossible of implementation in the United
States because of the nature of its legal infrastructure
but legal in Canada; however, the solution may be unfortu-

nate for the reason that those adversely do not have the

24pritish North America Act, 30 & 31 Vict., 1867,
s. 92(13).

25Lewis Mumford writes in the M.I.T. Press edition
cf Garden Cities of Tomorrow, at page 35;
In treating rural and urban improvement as a single
problem, Howard [in 1898] was far in advance of his
age...His Garden City was not only an attempt to
relieve the congestion of the big city...it was
equally an attempt to do away with that inevitable
correlate of metropolitan congestion, the suburban
dormitoryess

Ian F. McHarg, Design with Nature, relates the following

story by ILoren Eiseley, at page 43:
Man in space is enabled to look upon the distant
earth, a celestial orb, a revolving sphere. Ilie sees
it to be green, from verdue on the land, algae green-
ing the oceans, a green celestial fruit., Looking
closely at the earth, he perceives blotches, black
brown, gray and from these extend dynamic tenacles
upon the green epidermis. These blemishes he recog-
nizes as the cities and works of man and asks, "Is
man but a planetary disease?"
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legal means by which to complain effectively. Plannérs
should be careful to examine the solution from the per-
Spective of affected minorities who would be unable to
make their voices heard in Canada where they are vocal in
the United States. Will the problems of the Unjited States
be lacking in Canada? I think not. The time to exanine
the problem is hefore the solution is adopted. One should
adopt the best; but, is what is perceived today really the

best?



APPENDIX A

SELECTEDR SECTIONS FROM THE ZONING BY-LAW OF

RAMAPO, NEW YORK

Sources 24 Zoning Digest 99
Section 46~3 Definiticns
Development Use, Residential

The erecticon or construction of dwellings on any vacant
plots, lots, or parcels of land. It shall not include the
alteration, repair, demolition, or maintenance of existe
ing dwellings or construction or erection of structures
accessory to dwellings.,

Any person acting in such manner as to come within the
definition of development use, residential, shall be

degmed to be engaged in residential development which shall
be a separate use classification under this ordinance and
subject to the requirement of obtaining a special permit
from the Town Board.

Developer, Residential

Any person (a) who, having an interest in land, causes it
directly or indirectly to be used for residential develop=-
ment, or (b) who directly or indirectly sells, leases, or
develops or offers to sell, lease, or develop, or advertises
for sale, lease, or developnent any lot; plot, parcel,; site,
unit, or interest for a residential development use, or

(¢} who engages directly or indirectly or through an agent
in the business or occupation of selling, leasing, develop=-
ing, or offering for sale, lease, or development, a resi-
dential developnent use or any lot, plot, parcel, site,
unit, or interest for a residential development use, and (d)
who is directly or indirectly controlled by, or under direc-
tion or indirect common contrxol with, any of the foregoing
shall be deemed to be engaged in development use, residen=
tial ° ‘ ' :



Development, Agent

Any person who represents, or acts for or on behalf of a
residential developer, in selling, leasing, or developing,
or offering to sell, lease, or develop any interest, lot,
plot, parcel, site, or unit for residential development
use, except an attorney at law whose representation of
another person consists sclely of rendering legal services.

Capital Budget

The capital improvement program adopted by the Town Board
pursuant to s. 99%9-g of the General Municipal Law for a
six-year period of effectiveness for the development of the
unincorporated area of the town in accord with the master
plan and official map, establishing the order of priority
for all capital projects as shown on the official map and
master plan in order to provide for maximum orderly, ade-
quate, and economical provision of transportation, water,
sewerage, drainage, parks and recreation, schools; muni=~
cipal facilities and structures, and other public require-
ments.

Capital Plan

The capital improvement program adopted by resolution of
the Town Beard for the seventh through eighteenth year
period of effectiveness, for the development of the un=
incorporated area of the Town in accord with the master
plan and official map, which shall establish two general
orders of priority, the seventh through twelfth year,

and the thirteenth through eighteenth year, for all capi-
tal projects as shown on the official map and master plan
in order to provide for maximunm orderly, adequate, and
economical provision of transportation, water, sewerage,
drainage, parks and recreation, schools, municipal faci-
lities and structures, and other public requirements.

Se 46-13.1. Special Permit Uses==Town Board Residential
Development Use,

As, General Considerations

The Town of Ramapo has been axperiencing unprecedented and
rapid growth with respect to populaticn, housing, economy,
land development, and utilization of resources for the past
decade. Transportation, water, sewerage, schecols, parks
and recreation, drainage, and other public facilities and
requirements have been and are being constructed to meet
the needs of the Town's growing populaticn, but the Town
has been unable to provide these services and facilities
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at a pace which will keep abreast of the ever-growing
public need.

Faced with the physical, social, and fiscal problems caused
by the rapid and unprecedented growth, the Town of Ramapo
has adopted a comprehensive master plan to guide its future
development and has adopted an official map and a capital
program so as to provide for the maximum orxderly adequate,
and economical development of its future residential, com~
mercial, industrial, and public land uses and community
facilities including transpertation, water, sewerage,
schools, parks and recreation, drainage, and other public
facilities. : '

In crder to insure that these comprehensive and coordinated
plans are not frustrated by disorganized, unplanned, and
uncoordinated development which would create an undue bur=-
den and harxdship on the ability of the community to trans-
late these plans into reality, the following objectives

are established as policy determinations of zoning and
planning for the Town of Ramapo:

1. To economize on the costs of municipal facilities
and services to carefully phase residential development with
efficient provision of public improvements;

2. To establish and maintain municipal contrel over
the eventual character of developuent;

3. To establish and maintain a desirable degre
balance among the various uses of the land:

4. To establish and maintain essential quality of
community services and facilities.

of

0

The Town, through its master plan, official map, zoning
ordinance, subdivision regulations, capital program, and
complementary planning programs, ordinances, laws, and
regulations has mandated a pregram of continuing improve=
ments which is designed to insure complete avallability of
public facilities and services so that all land in the

Town is capable of development in accord with proper plan-
ning. The haphazard and uncoordinated development of land
without the adequate provision of public services and fa-
cilities available will destroy the continuing implementa-
tion and successful adoption of the program. Residential
development will be carefully phased so as to insure that ,
all develcpable land will be accorded a present vested right
to develop at such time as services and facilities are
available, Residential land which has the necessary avail-
able municipal facilities and services will be granted
approval. Residential land which lacks the available faci«
lities and services will be granted approval for development
at such time as the facilities and services have been made
available by the ongoing public improvement program or in
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which the residential developer agrees to furnish such
facility ox improvement in advance of the scheduled program
for improvement of the public sector.

These regulations are adopted pursuant to the authority of
the Constitution of the State of New York, the Statute of
Local Government, the Town Law, and the Municipal Home
Rule Law of tlie State cf New York by providing for compre=
hensive planning and zening for the government, protec-
tion, oxder, conduct, safety, health, and well being of
the persons and property in the Town and consistent with
the purposes set forth in Article 16 of the Town Law in
facilitating the adequate provision of transportation,
water, sewerage, schools, parks, drainage, municipal fa=-
cilities and structures, and other public requirements in
order tO encourage the most appropriate use of land
throughout the Town as provided in the master plan, offi~-
cial map, capital program, laws, ordinances and regula-
tions, and other comprehensive planning performed by the
Town.

B. Special Permit Required for Residential Development
Use '

(1) Prior to the issuance of any building permit,
special permit of the Roard of Appeals, subdivision ap=-
proval, or site plan approval of the Planning Board for
residential development use, a residential developer or
development agent shall be required to obtain a special
permit from the Town Board.

(2) The provisions of this section shall not be ap=
plicable to subdivisions finally approved by the Planning
Board and filed in the Rockland County Clerk's Office
prior to the effective date of this section.

C. Procedure for Special Permit

(1) The residential developer or development agent
shall be required to submit an application to the Administra=—
tive Assistant to the Boards and Commissions in such detail
as shall be set forth in regulations established by the
Town Board of the Town of Ramapo, including a map showing
the location of all land holdings of the applicant in the
same ownership in the immediate vicinity and the extent of
the land proposed for development, Said Administrative
Assistant shall review the application with respect to all
of the standards set forth in s. 46-13.1D as to the availe-
ability of municipal services and facilities and projected
improvements scheduled in the capital budget and capital
plan of the Town. The Administrative Assistant may request
reports from appropriate town, county, or nunicipal agencies,
boards,; or officials as may bhe required. Within forty=five
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(45) days of the submission of the application, the Ad-
ministrative Assistant shall report his findings in writ-
ing to the Town Board and the Town Clerk shall proceed
to notice the application for public hearing at the first
regular meeting of the Town Board not less than two weeks

after the submissicn of the written report,

(2) The Town Board shall within thirty (30) days
after conclusion of the public hearing render its decision.
In the event of approval cf the application without con-
ditions the Town Board shall also render its determina-
tion as to the number of residential dwellings that shall
be permitted to be built Pursuant to the requirements of

SO 46”13@1E0

D. Standards for Issuance of Special Permit

No special permit shall be issued by the Town Board unless
(15)

the residential development has available fifteen

development points on the foellowing scale of values:

(1) Sewers
(a) Public sewers available in RR=50, R=40,
R~=35, R=~=25, R~15, and R=15S districts o
(b} Package Sewer Plants e & & o s « ¢ o
(¢) County approved septic system in an
RR"”80 diStIiCt ° ) '3 ° e e a © ® ® e e
(d) All others . o o o . . 6 o o o ¢ o & e

(2) Drainage

Percentage of Required Drainage Capacity Available
(a) 100% or more . « o . . ¢ ¢ ¢ o o & 6 e
(b) 90% to 9909% s e ¢ e o ¢ @  © 8 5 o e
(c) 80% tQ 8909% < ® G‘ L] ® © e © e 12 € L] L]
‘d) 65% to 7959% ] ° ° ° L © ® e ® © ® e ©
(e) 50% to 64.9% . .
(£) Less than 50% .

L] e © e e L L Ll ® @ e

[ e e ¢ L] L] L] L] ] [ e

points
pcints

L Ut

peints
points

< oW

points
points
points
points
pcint

points

DN W

(3) Improved Public Park or Recreation Facility Including

Public School Site
: (&) ‘Within l/lZ mile ¢ & & .6 e @ ¢ © © o
(b) Within l/'Z mile € e o ¢ & a2 & @ e o o
(C) V"Ii'thln 1 nlil.e ¢ 8 e s 0 o v © & © 0 e
(d) Further than 1 mile . . © o o o 6 o

¢

o)

o

e

5 points
-3 points
1 point

0 points

(4) State, County, or Town Maijor, Secondary, or Collector

Road (s} Improved with Cuxbs and Sidewallks
(a) Direct BAccess o « o . € ¢ b e o & o
(b) Within 1/2 mile & e € o ¢ & ¢ o ¢ o o
(¢} Within 1 mile . . ., . . o s & e o o o
(d) Further than 1 mile . . 6 6 o o o o o

peints
points
point

points

O H-wn



(5} Fire House
(a) Within 1 mile ¢ ¢ o o ¢ o o o o o o 3 points
(b) Within 2 milesS ¢ o ¢ o o ¢ o o o ¢ o 1 point
(¢} Further than 2 mileS « o &+ o o o o « O points

All distances shall be computed from the proposed location
of each separate lot or plot capable of being improved
with a residential dwelling and not from the bocundaries of
the entire parcel., The Town Board shall issue the special
permit specifying the number of dwelling units that meet
the standards set forth herein.

E. Vested Approvals and Relief
(1) Vested Approval of Special Permit

(a) The Town Board shall issue an approval of the
application for special permit vesting a present right for
the residential developer to proceed with residential de=-
velopment use of the land for such year as the proposed de=
velopment meets the required points as indicated in the
scheduled completion dates of the capital budget and capi=-
tal plan as amended for failing to meet such points then
for the final year of the capital plan as amended. Any
improvement scheduled in the capital budget for compietion
within one year from the date of application for the spe-
cial permit shall be credited as though in existence on
the date of application. Any improvement scheduled in the
capital budget or capital plan more than one year from date
of application shall be credited as though in existence as
of the date of the scheduled completion,

(b} A developer may advance the date of authoriza-
tion by agreeing to provide such improvements as will bring
the development within the required number of points for
earlier or immediate development., Such agreenment shall be
secured by either a cash deposit or surety bond sufficient
tc cover the cost of the proposed improvement, the form,
sufficiency, and amount of which bond shall be determined by
the Town Board.

(¢} All approved special permits vesting a present
right to future development shall be fully assignable withcut
restriction.

(d) Nothing herein contained shall prevent such land
from being inmediately used for all other uses other than
residential development use, as is authorized by the zoning
ordinance.,



(2) Relief

Any residential developer or development agent who has
applied for a special permit from the Town Reoarxd pursuant
tc S. 46-~13.1, shall be entitled as of right, to appeal
within one year from the Town Board's determination grant-
ing the vested approval to the Development Easement Acquisi-
tion Commission, pursuant to Chapter 11 of the Code of the
Town of Ramapc, for a determination pursuant to S. 1ll=4(B)
of the Development Easement Acquisition Law as to the ex-
tent to which the temporary restriction on residential
development use of the land shalil affect the assessed valu=~
ation placed on such land for purposes of real estate taxa-
tion and such assessed valuation on such land shall be re-
duced as provided in the Development Easement Acquisition
Law as compensation for the temporary restriction placed on
the land.

F. Variance

n

(1) The Town Board shall have the power to vary or
modify the application of any provision of s, 46=13.1 of
this cordinance upon its determination in its legislative
discretion, that such variance or modification is consistent
with comprehensive planning for broper land use including the
nmastex plan, official map, capital budget, and capital plan
upon which this ordinance is based and with the health,
safety, and general welfare of the Town and its inhabitants,

(2) Upon receiving any application for such variance
or modification, such application shall be referred to the
Planning Board of the Town of Ramapo for a report and recom-
mendation of said Planning Board with raspect to the effect
of the proposed variance or modification upon the compre=
hensive planning of the Town including the master plan, offi-
cial map, capital budget and plan, existing ordinances, laws,
and regulations and the health, safety, and general welfare
of the Town and its inhabitants. '

(3) ALl applications for variance or modification
shall be filed with the Administrative Assistant to the

)
Boards and Commissions who shall forward same within two
weeks after receipt to the Planning Board for its report.
Such report shall be made in writing and shall be returned
by the Planning Board to the said Administrative Assistant
within 30 days of such reference. The said Adninistrative
Agsistant shall forward said report to the Town Board and
the Town Clerk shall proceed to notice the application for
public hearing at the first regulaxr nmeeting of the Town
Board not less than two weeks after submission of the written
report by the Planning Roard. The Town Board chall render
its determination within thirty (30) days after conclusion
©f the public hearing, :
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G, Fees

(1) The fee for each special permit application
pursuant to s. 46~13.1(C) to the Town Board shall be
Twenty=-five Dollars ($25.00) plus Ten Dollars {$10,00)
for each proposed dwelling unit, payable at the time of
said application and are not refundable.

(2) The fee for each application for a variance
pursuant to s.46=13.1(F) to the Town Board shall bhe
Twenty-five ($25.00) Dollars plus Ten Dollars ($10.00)
for each preposed dwelling unit payable at the time of
the application and are not refundable,



APPENDIX B

OFFICIAL EXPLANATORY NOTE TO ONTARIO BILL 128 (1973),

THE PLANNING ACT, S.O., 1973; c. 5, s. 2(1)

The Bill provides for the preparation and imple=-
mentation of a develcpment plan for any area of land in
Ontaric designated by the Minister as a development plan-
ning area. The principal features of the Bill are the
following:

1. When a development planning area has been desig=-
nated by the Minister, he may cause a develop-
ment plan to be prepared for such area.

2. One or more advisory committees may be established
by the Minister to advise him on the preparation
and implementation of any such plan.

3. Provision is made for consultatiocn during the
preparation of the plan with municipalities and

- other affected persons and organizaticns, and

hearing officers will be appointed to receive

representations concerning the proposed plan,

4. After consideration of all comments on and
representations made concerning the proposed
plan, the plan will be submitted to the Lieu-
tenant Governor in Council and the plan as
approved by that body becomes the development
plan covering the area of land in Ontario de=-
fined in it, '

5. Provision is made for any ministry, municipality
or person affected by the plan to apply for an
amendment to the plan, and the provisions of
the Bill relating to consultation, hearings,
the receiving of representations and the like,
apply to the consideration of the application
for the amendment.

226
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When a development plan is in effect, munici-
palities in the area covered by it may not
pass by~laws or initiate undertakings that con=-
flict with the plan; in the event of conflict
between the development plan and any official
plan or zoning by-law in effect in the same
area, the development plan prevails to the
extent of such conflict.

Municipalities may be required to adopt offi-
cial plans or pass zoning by=-laws that conform
to the development plan or to amend existing
official plans or zoning by=laws to resolve
any area of conflict with the development plang
provision is made for financial aid to munici-
palities required to do so.

The Province is empowered to acquire land in
a development planning area for the purpose of
implementing any feature of the development
plan and to sell; lease or otherwise dispose
of such land; provision is made for financial
assistance to persons or corporations, includ-
ing municipalities, who undertake a program or

- policy that implements the development plan.

Provision is made for undertaking a review of
every development plan at intervals not ex-
ceeding five years and to any such review all
of the provisions of the Bill respecting con-
sultations, hearings, the receiving of repre=
sentations and the like, apply.




APPENDIX C

SELECTED SECTIONS FROM THE CITY OF WINNIFEG

BY=-LAW NO. 422/73

The City of Winnipeg, By-law no. 422/73. A By=-law of the
City of Winnipeg, to amend By=-law No. 1117, The Metropoli=-
tan Development Plan, being a statement of the City's
policy and general proposals in respect of the development
or use of land in the City and the Additional Zone, deemed
by the City of Winnipeg Act to be the Greater Winnipeg
Development Plan for the City and The Additional Zone.

Ac2.32

Objectives = Rural Areas and BAreas of Limited

ol

2

o3

o4

Urban Expansion

To maintain and protect the productive
agricultural areas surrounding the city.

To protect the natural resources of the
city and the additicnal zone from erosion
and pollution.

To further the principle of a compact eco-
nomically-sexviced urban area and to pre-=
vent uncontrolled urban fringe development.

To organize and direct non-=farm development
in order to achieve orderly and efficient
growth in the fringe area of the city.

Pclicies = Rural Areas and Areas of Limited

ol

2

Urban Expansion

To prepare district plans for those areas
where future limited vrban expansion is
expected and for the following village com-
munities: Oak Bank, Dugald, Oak Bluff,
Headinguy, Rosser, Grosse Isle, Middle
Church, Bird's Hill.

To prevent urban expansion in the areas not
intended for this type of development by
means 0of development control and land-use
control by=laws.,

228
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To direct and control limited urban expan=
sion in suitable areas into which the exten-
sion of the existing water supply and sewerage
collecting system of the City of Winmipeg is
not anticipated; and that plate 15 be used

as a guide for the enactment of land-use
control by=-laws. (Subject to provisions

for zoning variances under the City of Winni-
peg Act.

To develop subdivision requirements which are
designed to maintain a basic development
standard ensuring that all local services are
available at a reasonable cost to the mupi-
cipality and that in particular there is
potable water available: that adequate sewage
disposal facilities will be provided which
will not cause or be a contributing factor

to pollution of water resources:; and that
there is adequate surface drainage and no
periodic flooding.

Tc locate only compatible uses as deter=-

mined by land use control by-laws or deve=
lopment permission, in areas designated as
limited urban areas. This would require

generally...that such cbtrusive operatiocus
and industries as found in fringe areas he
controlled by the land use control by-law.

To establish by by=~law standards for all
private waste disposal systems in order to
ensure that the required facilities will
have adequate capacity and function propexly,
applicable to all development in the rural
areas and areas of limited urban expansion.

C.2 Rural Areas and Areas of Limited Urban Expansion in
the City and Additional Zone )

Ce%.1 Objectives =~ Rural Axeas and Areas of Limited

o1

2

Urban Expansion

To maintain and protect the productive
agricultural areas surrounding the citye.

To protect the natural resources of the city
and the additicnal zone from erosion and
poelliution.
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«3 To further the principle of a compact
economically-serviced urban area and to
prevent uncontrolled urban fringe develop-
ment.

«4 To achieve orderly and organized non-farm
development in the fringe areas of the city.

The City of Winnipeg has planning jurisdiction

not only in The City of Winnipeg but also in

the area known as the Additional Zone which
extends some five miles beyond the boundaries of
the City as shown on Plate #3.1, This Additional
area of jurisdiction is intended to allow the City
of Winnipeg to regulate the hapvhazard semi-urban
development which usually ocours on the fringes

of urban communities.,

Rural areas: There are certain areas within the
City's boundaries and the Additional Zone where
only rural development is proposed during the

time and growth period of the Plan. Designation

- of these Rural Areas is based on existing know-

ledge of future requirements for land, and on
the logical extension of services,

A major part of the areca of planning jurisdicti
will continue in rural or "open land use," which
means that the preoductive farm lands will be
maintained. The rural or “"open land use" areas
include farming and market gardening, land used
for public and private recreational services,
airfields and any other activities permitted in
areas zoned for agricultural uses. These areas
will be maintained and protected from unaccepts=
able uses through the large minimum lot size
requirements established by land-use control by-
laws.

The concept of maintaining farms especially in
the rural control area should be extended with
respect to recognition and special provision for
family farms in the land use control by=-law. The
main concern with these provisions should be to
satisfy the planning authority that the family
farm is being preserved.

Areas of Limited Urban Expansion: In order to
accommodate some people who wish to live in a
rural setting and not carry on farming activities
certain areas within the City's boundaries and
the Additional Zone have been designated areas of
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limited urban expansion in order to provide for
a variety of small lot, non~farm, residential
developments. The direction and control of
development in these areas will be through
land-use control and development control by=
laws. The basic control will be by minimum lot
skze and width reguirements, such as 5 acre, 2
acre, and 1/2-acre lots, which will offer a
variety of alternatives for residential living
while still maintaining some "rural charactexr."
The Limited Urban Expansion Areas have for the
most part; good ground-water, are not subject to
pericdic flooding, have soil that is capable of
handling septic fields or other forms of sewage
disposal systems and are not prone to ground-
water pollution.

There is still a possibility that within the
areas of limited urban expansion there may be
local sectors not suitable for residential uses
due to such functions as local flooding, a high
water tabkle, soil subject to groundwatexr pollu-
tion, or other adverse factors which may be
detrimental to develcpment., Such types of prob-
lems should be brought to light 'in the new land
use control by=-laws or development permission,

Plate 15 indicates three main development cate=
gories for purposes of general development con-
trol; urban areas, limited urban areas, and rural
areas. The urban areas represent the built up
portion of the city which includes the vacant
lands that are expected to develop within the
time and growth portion of the Plan. The Limited
Urban and Rural Areas represent fringe areas of
the city and land use control in these areas
should be aimed at regulating haphazard urban
sprawl. The control measures and the proximity
of these areas to the developing city means that
in many cases the limited Urban and Rural Areas
could be considered as Holding or Urban Reserve
Areas. In the future, changes in these land
designations to the Urban category could occur
where there is an obvicus demonstrated nced for
more urban land. The new areas of land under the
urban designation should reflect the potential
for a more intensive use of the land brought
about by urban expansion in accordance with the
stated city growth policies.
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As part of the planning process land use con-
trol or development control and private waste
disposal by=laws should be adopted as neces-

sary in order to reinforce the basic planning
policies set out in this plan.

The Additional Zone contains existing village
communities designated as areas of limited urban
expansion where some pecple have indicated a
preference to live with a somewhat lower stan-—
dard of services than the City. These areas
offer rural-residential living and may be al=
lowed to expand as the demand dictates. However,
expansion of these villages should be based on
the establishment of adeqguate services and should
proceed according to an adopted district plan in
order to ensure that all persons in that community
receive adequate protection firom pollution and
other problems related to uncontrolled develop-
ment. Usually the expansion of these communities
will be in the form of relatively small lots with
the size of the lots and the extent of the expan=
sions varying between villages and depending on
the extent of services offered. The servicing

of the Villages will not be through extensions of
the City's services but will be similar to the
seli-contained systems used by small communities
in other rural parts of the Province.

Administration of development in the Additional
Zone is a complex matter requiring special co-
ordination between the City of Winnipeg and
several rural municipalities., In order to carxry
on this coordinating activity an Additional Zone
Committee has been established consisting of mem=
bers from both the Additional Zone municipalities
and City Council. Such a committee should be
continued to ensure that both the City and the
rural municipalities are afforded the opportunity
to participate in development decisions concern-—
ing fringe development.

The concepts included in this Section are based on
an earlier technical report, “Development Plan
Report =~ The Additicpal Zone® published August 22,
1961, which is supplement £#5 of this plan. These
concepts have been expanded to include further de-
tails on development in the Additional Zone in a
City of Winnipeg working paper, “Draft Report on
the Areas of No Urban Expansion for the City of
Winnipeg," March, 1973,
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Policies -~ Rural Areas and Areas of Limited

el

e2

o4

<6

Urban Expansion

To prepare district plans for those areas

where future limited urban expansion is expected
and for the following village communities: Oak
Bank, Dugald, Oak Bluff, Headingley, Rosser,
CGrosse Isle, Middlechurch, Bird's Hill.

To prevent urban expansion in the areas not
intended for this type of develcpment by means
of development control and land-use control
byv=-laws. .

To direct and control limited urban expansion
in suitable areas into which the expansion of
the existing water supply and sewage collection
system of The City of Winnipeg is not antici-
pated; and that plate 15 be used as a guide

for the enactment of land use control by-laws,
(Subject to provisions for zoning variances
under The City of Winnipeg Act).

To develop subdivision requirements which are
designed to maintain a basic development stan=
dard ensuring that all local services are
available at a reasonable cost to the munici=—
pality and that in particular there is pota=-
ble water available; that adequate sewage
disposal facilities will be provided which will.
not cause or be a contributing factor to pollu-
tion of water resources; and that there is ade=-
quate surface drainage and no periodic flocding.

To locate only compatible uses as determined
by land use contrxol by-laws or development
permission in areas designated as limited urban
areas. This would require generally that such
obtrusive operations and industries....as found
in fringe areas be controlled by the land use
control by=-law, ’

To establish by by-law standards for all pri-
vate waste disposal systems in order to ensure
that the required facilities will have ade=
quate capacity and function properly, appli-
cable to all development in the rural areas
and areas of limited urban expansion,
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