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CHAPTER  ONE

THE INDUCEMENTS AND MOTIVATTIONS OF MERGER

Using the concept of "the firm" which was introduced above,
it is now possible to proceed with an analysis of the functions of the firm
and to account for the role of acquisition and merger in the growth and
development of such a business enterprise, An attempt will be made to answer
such pertinent questions as: what is it that motivates the firm? VWhat induces
it to grow in size? What determines the method of expansion? Why is merger
often preferred as the road to larger size rather than some alternative method?

Throughout this theoretical appraisal of the motivation of the
firm, it is assumed that investment decisions are guided by opportunities to
magke money; that firms are in search of profits, And in the "management
controlled" enterprise of the present day, the individuals of the co-ordinating
team will wish to retain and reinvest these profits in the firm for purposes of
prestige, personal satisfaction in the successful growth of the concern, in
order to provide scope for their ambitions and abilities or for the mere love
of the gameal In this context dividends will be viewed as a cost to be kept
at a level just sufficient to satisfy present stockholders and to entice
further capital from the market when required. The assumption is, therefore,
that in general the financial and investment decisions of the firm are con-
trolled by a desire to increase total long-run profits, and there is a marked
tendency for the firm indefinitely to retain as much profit as possible for
reinvestment in the firm. Hence "the firm is supposed to value aggregate
profits, aggregate turnover, aggregate capital, share of the market and public
image. All of these things are correlated with almost any measure of size and

. 2 o . .
some themselves are measures of size," The proposition is that "profits

1. E.T.Penrose: "The Theory of the Growth of the Firm" (New York: Wiley 1959 P.28)
2o Re Marris: "A Model of the 'Managerial' Enterprise", Quarterly Journal of
Economics, May 1963, P,186,
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would be desired for the sake of the firm itself in order to make more
profit through expansi@no”B

If we assume that profits are sought primarily for the sake
of the firm to reinvest in the firm, then an increase in total long=-run
profits is equivalent to increasing the long-run rate of growth and so
tegrowbh! and Yprofits" become synonymous as the goal of the firm's invest-
ment activities., For the individuals involved in the firm, there exists
a host of subjective incentives, on which we need not elaborate here,

These particular mctivations are applicable to the type of
entrepreneur who has been referred tc as being "product minded" or as z
Tgood=will builder"gh His attention will be turned towards the improvement
of his products and the introduction of new products, the reduction of costs,
the development of bebter technology, the extension of markets through better
service to consumers and any such improvement and extension in the activities
of his organization,

He should be distinguished from the "empire-building! entrepreneur
whose product improvement activities will be delegated to other persons in
the firm, while his attention is occupied with extending the scope of the
enterprise through acquisition or the eliminabtion of competition by means
other than competition in the market, His goal will be the creation of
a powerful industrial "empire" extending over a wide area.

This innate desire for expansion will be set afire by events
outside the firm as well as by circumstances inside the firm. The external
inducements include a growing demand for particular products, changes in
technology which call for larger scale production, special opportunities to
cbtain a better market position or achieve g monopolistic advantage and

defensive weasures against changes which could adversely affect the firm's

30, Penrose: Op. Cits po.29

ko IBID P39,
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existing operation and against which protection is sought, for example,
through backward integration to control sources of supply, diversification
of final products to spread risk, or expansion of existing products to
preclude the entry of new com.petitorso5 Internal inducements to expansion
arise largely from the pool of unused productive services, resources ard
special knowledge, all of which will always be found within any firm, Such
unused services available from existing resources are a "waste!" and if they
can be used profitably, they may provide a competitive advantage for the firm,

Much attention has been paid in the literabture to the economies
of size which may be present when the large firm, because of its size, can not
only produce ard sell goods more efficiently than smaller firms, but also can
introduce large quantities of new products more efficiently. Economies of
size have been segregated into three types: "technologicall economies, which
are derived from producing large amounts of given products in large plants;
managerial’ economies result from improved managerial division of laborg
Ufinancial' economies reduce unit costs when purchases, sales and financial
transactions are made on a largé scale. Economies of growth are the internal
economies available to the individual firm and are derived from the unigue
collection of productive éervices available to it, and create for the firm a
differential advantage over other firms in putting on the market new products
or increased gquantities of old products.

Having established this inherent desire of the firm to expand
its operations, it becomes important to discuss the mode of expansion that
will be selected from the available alternatives, The firm has the option
of internal expansion by buildiﬁg new plants and crealing new markets for
itself, or it can expand by acquiring the plants and markets of already
existing firms, If growbh is considered profitsble regardless of any change
in the existing position of other producers, then the firm will choose the

merger method of expansion only if it is considered cheaper than internal

5. IBID P.b5.
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expansion, Some writers, including J.F. Westonf have included among
the motives for merger the desire to achieve economies of large-scale
production, distribution or advertising economies, or the financial
advantages of large size. Undoubtedly these are motives for expansion
but not necessarily for the merger method of expansion.

What are the considerations that induce the firm to prefer
to expand by merger rather than by internal growth? Whenever the acquisition
of another firm is considered the éheaper method of expansion, then the price
of this other firm must be less than the investment outlay required for the
expanding firm to build the necessary plant, markets and trade connections,

In other words, the merger technique can help the expanding firm to overcome
barriers to entry into new fields and to reduce the absolute cost advantages
of large sized compebitors in its present field of production.

The firm which is about to embark on a policy of diversification
of ite product lines will be abt a disadvantage compared to the established firums
in those lines, They will be enjoying what Galbraith has called the "economies
of experience'; they will have the relevant patents and technical Binow-how! 3
their market positions will be established and through widely advertised
brand names the public will be familiar with their products; they may be
vertically integrated which would ensure readily available sources of supplies
and distribution outlets; new issues of their stock will enjoy the confidence
of the investing public; they mey be enjoying economies of scale as a result
of their own past expansion.

Evidently, if the firm can acquire an established going concern
rather than have to build cne itself, many of these disadvantages would be
substantially reduced, Plant can often be acquired at considerably less
than its reproduction cost and of major importance is the fact that the

6o J.F. Weston: "The Role of Mergers in the Growbth of Large Firms", (Berkeley:
University of California Press. 1953) P.8b.
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firm may acquire an experienced management "team' and an experienced
technical and labor force., This addition of new managerial and
technical services to the firm's internal supply of productive services
is far more important than the elimination of competition which is a
corollary of an acquisition, Meanwhile, new products, new processes,
new plants, new productive organization, patent rights amd a valuable
market position all will have been obteained which might otherwise have
taken years to build up, And the firm enters its new market in the
preférred position of an established competitor since the entry barriers
to some extent will have been surmounted.,

It is not suggested, however, that the firm can swallow up
every likely firm in sight in any given periocd of time. The limit to the
rate of expansion will be provided by the managerial problems of regulating
the relation between the parent firm and its new acquisition, and the problem
of working out a consistent general policy. The problems of co-ordination
and integration are likély to be lighter for the firm where its acquisitions
complement or supplement its existing activities partly because of the past
experience of ibts management., "Thus the existing resources of our firm
will not only limit the extent to which successful expansion can be effected
through acquisition; but will also influence the direction of external
expansion,"7

Another reason why the external method of expansion is pre=
ferred to internal expansion is concerned with the financial aspect of
growth, Simply, it may be more feasible to finance an acquisition than
to finance internal growth, It may appear especially atbractive when the
securities of an existing company are selling at substantially less than

their book values, and even more below the replacement cost of their

7. Penrose: Op. Cit. p.129.

e
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underlying assebts. Such undervaluation of the publicly traded stock
of a2 firm would result meinly from a lack of knowledge on the part of the
investing public of the value of the firm, a lack of confidence in its
management s or a discounting of the less marketable stocks for lack of
liquidity, This appesared to be of importance in the 19LO0-L7 merger
movement in the UQSeAaS

The lack of ready capital is often rated as a barrier to new
entrants to a particular field, After undertaking growth through acquisi-
tions, the expanded enterprise may appear as a less risky proposition in
the eyes of the investing public, for the purchased facility may have
already demonstrated its revenue-earning capacity and the issue of stock
in the market may be facilitated as a result of this quickly attained
larger size, As Butters, Lintner and Cary observed in their study of the
recent merger movement in the U.S.A., an important motive for acquisition
was bthe desire of the acquirer to obtain the working capital of the sellerg9
Sﬁch acquisitions, when financed by an exchange of stocks, avoid any cash
drain on the acquiring company.

However, one writer in describing the waves of mergers in the

UeSeho during the years 1897-99 and 1926-29, both of which rode to their

respective pesks with concomitant rapidly rising stock prices, has stated:

"The most important single motive for merger at the peaks of merger move=-
ments seems to have been promotional profits.....Both pericds were marked
by easy money and a securities-hungry public., This environment gave rise

to a new type of entrepreneur - the producer of mergers@"lo The professional

8. J.K.Butters, J, Lintner and W.L.Cary: "Effects of Taxabtion - Corporate
Mergers", (Harvard University 195L) P.224,
9. IBID P.231.
10. Jd.W.Markham: "Survey of the Evidence and Findings on Mergers" in 'Business
Concentration and Price Policy!, (Princeton: Princeton University Press

for Nationsl Bureau of Economic Research 1955) P,181,
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promoter of mergers, which role was often played by the investment banks,
issued the stock of the rewly incorporated company in return for the plants
of the original concerns, Such mergers had one common feature - the whole
was greater than the sum of its parts while the difference between the two
was the promoter's profits, In Canada, "most mergers seem L0 have been
promct ed by men with financial rather than industrial experience, and
promoters! profits seem to have been the largest single incentive to
COmbinatione“ll

The Butters, Lintner and Cary study revealed that the
severity of cyclical fluctuations of a business motivated many firms to
diversify into new mroducts by merger, They quoted as an example, the
McGraw Electric Company, a manufacturer of light household electric
appliances, in recommending the acquisition of the Wire Material Company
to its shareholders explained: "The line of products of the surviving
company will be considerably diversified as compared with McGraw's present
line, The diversification will be primarily in the capital goods field in
which McGraw has not participated to any important degree up to the present
time, The industry in which this diversification will take place is a
necessary and important adjunct to the electric utility industry, the
expansion of which, history has shown, follows primarily population growth
and induwstrial development rather than economic fluctuationse”l2

The existence of excess capacity in an industry may arise
for a variety of reasons, including a secular decline in demand, increased
foreign competition, over-expansion of the trade in the past or the intro-
duction of rew or improved technological methods., In the inter-war period

11. L.G. Reynolds: "The Control of Competition in Canada", (Cambridge:
Harvard University Press 1940) p.l73.

12, Butters, Lintner and Cary, p.225, quoted from McGraw Electric Cowpany:
'Notice of Special Meeting of Shareholders', July 12, 1949,
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in Bitain this phenomenon presented itself in such industries as coal,
steel, shipbuilding, flour-milling and textiles and many amalgamations
and centralized marketing schemes were carried through with government
support and approval, as part of a process of raticnalization for
stability and progressol3 Technological change by intensifying this
problem of surplus capacity may accelerate this process of merger and
acguisition, with the result that a convenient way of introducing the new
techniques is fourd with the least disturbamce to irdustry as a whole,

Where quota arrangements are in operation providing for a
division of the trade available or for the allocation of searce raw
meterials, merger may prove to be the easiest way for the firm to expand
its share of the merket. In the British cement, flour-milling and sugar-
refining industries in the int er-war years many acquisitions were motivated
by these privately-organized or officially-sponsored market-sharing arrange-
mentselh

It may be that a take-over bid is motivated by a desire to
maintain favorable public relations. For in a community of small size,
which is only capable of supporting one seller, to drive out the existing
enberpri se by duplicate operations and thus inflict financial hardships
upon local residents would be to invite considerable ill-will towards the
large outside firm. Acquisition would appsar to be the superior technique
in arder to preserve the good-will of the local community,

The prevailing attitude of a society towards certain business
practices, as reflected in its anti-monopoly laws, has induced many mergers
and acquisitions. The 1898-1903 American merger movement, which coincided
with a relaxation of incorporation laws, the widening of national markets

throuogh transportation developments and the development of financial markets

13.J.H. Dunning and C.J. Thomas: "British Industry", (London: Hutchinson,1961)
. Pel%l!»”li-?o

o Be Evely and L.M.D. Little: "Concentration.lgaBritish Industry",
{Cambridge University Press 1960} p.188.
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increasing the marketability of securities, was preceded by the pagsing of

o]

the Sherman Act in 1890, Given this expansionist economic climate and the
fact that the recent legislation outlawed collusive activity, businessmen
sought to engage in practices as one firm snd in that vhich was outlawed
when practiced by separate entitiesol5 The recent merger activity in
Britain's more concentrated industries, such as man~-made fibres, oil-
refining, tobacco and sugar, reached a peak in 1959-61 and may have been
stimulated by the fact that the Restrictive Trade Practices Act of 1956,
while raising a presumgtion that price-fixing and other restrictive
practices were against the public interest, left firms free to combine
their efforts tlrough mergeral

It may be appropriate at this point to consider not why firms
buy other firms, but to reverse the question and to ask what motivates the
seller in these transactions. Butters, Lintner and Cary 7 segregated the
seller's considerations into management reasons, invesbtment reasons and
taxation reasons.

In their sample it was found that management considerations
were more important in the sale of smaller companiess The most frequent
motivation that was cited was the desire of the owner-msnager to retire,
and in the usual case, for various reasons, there was a dearth of adequate
manageme nt succession, In any case, the owner-manager usually has most of
his wealth invested in the business and he is understandably reluctant to
expose his family to the serious financial risks involved in abdicating
control of his business in favor of an untried successor. To the degree
that the business is dependent on the skills of the owner (as in some cases

of an aging top-mamagement team) its future success will be threatened by

15, Westons QP, Cit, p.82
16, S. Brittan: "The Observer" March 8, 1964, p.7

17. Butters, Lintner and Cary, Op. Cit. p.205-222,
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his (or their) retirement. However, the most common reason for retaining
the business, despite the pressure to sell, is the desire of the owner to
turn his business over to his sone

Sometimes the objective of selling part of the business may
be to lighten the load carried by the management while some owner-managers,
with reasons ranging from a desire for greater security to a desire for
the prestige of being a responsible official in a large organization, are
glad to become connected with larger companies.

The other main non-tax motivations for sale cited are invest-
ment considerations. The expectation by an owner that his holdings will
decline in value for various reasons, either suddenly  in the near future
or gradually over the years can prompt many a sale. However, it may be
that the investment motive for sale is simply the normal desire of an in-
vestor for greater diversification and improved cquality and marketability
of his investment holdings.

In Butters, Lintner and Cary's sample, taxation was given as
a major reason for sale, However, the importance of taxation here will
depend on the tax structure prevailing in the country under consideration,
and so the impact of taxation as a motivation for sale will vary with the
particular circumstances, The impact of the estate tax on the owners of
family businesses will be reinforced by the combined effects of high in-
come taxes and of low capital gains tax rates in the U.S.A, (However,
Camada has no capitél gains tax while Britain's recent experimentd with
such a tax are of very limited scope). If owners are to pass on their
holdings to their heirs, they must accumulate large amounts of liquid
assets in order tc provide for their estate taxes and for their other
liguidity needs, The personal income tax makes the accumulation of such
funds prchibitively costly if not impossible, The recent sale of Labatt

shares to an American brewery provides an example of a sale which was

prompted by the problem of finding a large amount of cash to satisfy the

J
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succession duty collectors¢l8 One of the undesirable results of succession
duties and the ensuing sale of Canadian small family-businesses, is that in
a surprisingly large number of cases the purchase has been made by foreign
interests, at a time when Canadians are suspicious of alien ownership and
control of their businesses,

The impact of the estate tax on the owners of small businesses
is reinforced by the combined effects of‘high income taxes and of low or
non-existent capital gains tax rates. While funds taken out of the business

as dividerds may be taxed at very high rates, owners may convert the stock

of thelr companies into cash or marketable securities at a low or non-existent

tax cost,

We now turn to the motive which is perhaps the most frequently
advanced explanation of merger - merger for the reduction of competition or
for market monopolisation,

Since merger does not add capacity in ﬁhe market, such a mode
of expansion does not intensify existing competitive conditions as does
the direct entry, through internal expansion, of a firm into a rnew market,
In fact, expansion by merger, since no capacity is added, is not entry and
no appeal can be made Lo the generally accepted competitive benefits from
entry, IExpansion in this way avolds the downward drag on prices that might
follow from expanding by building.

However, where an induwstry is "sick" and suffering from "too
much competition", merger may be the route chosen to bring more stable con-
ditions to the market,

At the other extreme is the awbitious "empire-building" entre=-

preneur who may be seeking monopoly profits through market domination,

18. "The Winnipeg Tribune", Feb, 28, 196k, p.é.
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Through mergers, the revenue curve of this firm may become less elastic
and the value of the acquired firm to him would be increased correspondingly.
To this entrepreneur, with extensive ambitions to achieve impressive re-
sults in a relatively short space of time, the merger route may be the only
practical road to his goal.

The most outstanding examples of mergers for monopoly occurred
during the 1887-190L period in the U.S.A, when the great trusts, such as
Standard Oil, U.S. Steel and American Tobacco were conglomerated through
mergérsg In Canada, perhaps the best example of monopoly achieved through
merger and various predatory business practices was provided by the match
industry and the activities of the Eddy Match Company.

19

Markham ’ has observed that "the paths of economic theory and
merger literature have rarely crossed", which has led in many studies to the
improper conclusion th at mergers have generally resulted in monopoly and that
monopoly has been their goal. The explanation of merger cannot be a simple
monocausal one,

It has been the object of this initial study toc underline the
basic driving force behind the modern corpérate firm - the urge to expand
for the sake of the firm. We have seen that external expansion or merger
has many advantages to offer the expanding firm over the internal method of
growth, But we have seen that this underlying drive for expansion covers a
wide gamut of motivations ranging from 2 desire to attain industrial domina-
tion on the one hand to the desire to maintain a going enterprise on the
other, In between are the objectives of expansion without overtones of in-
dustrial domination and the natural propensity of an alert businessman to

pick up a good bargain when he thinks he sees one.

19. Markham: Op. Cit. p.l43.
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Merger is an integral part of the competitive business process -
the strong absorbing the weak, a wseful method for the entry and exit of
liquid assets and entrepreneurial talent sedting employment in market areas
which are viewed with varying degrees of optimism., In cort, merger is
but one aspect of this business metamorphosis.
It is now appropriate to observe some of the effects of
mergers and acquisitions on the competitive structure of the market
economy, and in particuiar, to see how this sructure, which is held in
such esteem by our Western societies, can be impared by some business

mergers.



CHAPTER  TWO

COMPETIT ION, MARKET POWER, AND THE PUBLIC INTEREST

The underlying assumption is that our society has a vested
interest in the preservation of a predominantly mrket economy, ard that
the public interest lies in promoting this, by ensuing a certain level of
competition in indistry sufficient to prevent the accumulation of unchecked
private economic and political power. Our concern is with lar ge-scale
economic power and the likely umlesirable consequences when markets tend
to be monopolised, and we shall observe the contribution that the merger
method of expansion has made to the concent ration of industry in Canada
and Great Britain., From the discussion, it is hoped that appropriate
policy goals for society will emerge that seem capable of curbing the
threat to the competitive system presented by certain mergers and ace-
quisitions,

What is it that we want from the economy, and specifically,
what fruits do we expect the competitive market economy to bear? Firstly,
as to product, we require cheapness and cognate benefits, which for the
economy as a whole means that productive resources are efficiently used;
that is, the achievement of the largest bundle of desired outputs from
the available undle of resources. Secondly, we require progress in the
form of growth in total outpubt and output per capita and development of
new, cheaper production methods and new improved products. Thirdly, we hope
Lo attain stability in output ard employment: that is, growth at a stable
rate rather than with large fluctuations. Fourthly, we desire an equitable
distribution of income, which implies the passing along of the fruits of

efficiency and progress to consumers@l

1. C. Kaysen and D,F. Turner: "Anti-Trust Policy." (Cambridge: Harvard
University Press 1959) p.ll,




Not all of this quartet of virtues are connected to the
functioning of markets in an equally intimate way. However, efficiency and
equity in income distribution will result where the competitive market
forces bring prices down to costs, while progress will result in atteapts
by competitors to "build a better matchbox'., The compebitive system should
also help us toward certain more general social and political conditions
concerned wik h opportunity, mobility and the absence of concentrated power.,

At this stage 1t is necessary to distinguish between some dif-
ferent interpretations of "competition®., We begin by exploring the rigorous,
static model of the perfectly competitive market which results in each
seller acting ag if his own decisions had no influence on any significant
market variables, such as price; supply, the number of other sellers, etc,
This is brought aboult because sellers are many in number and individually
of insignificant size relative to the total market; the product of any
seller is a perfect substitute for that of any other; and new sellers enter
and old ones ieave freely and quickly in response to profits and losses,
The model also gives rise to a definition of economic efficiency in terms
of the relati ons between costs and prices; resources, in response to con-
sumer demand are employed in the most efficient manner as a result of the
prescribed market structure and the logic of profit maximisa’cion@2 Con=
sequently, the system produces "ideal" results for society.

Obviously, in the real world with very few excertions, these
conditions will not hold. Economies of size, both alt the plant level and
the firm level over some output range, means that firms will ot be in-

slignificant in relation to the market; the geography of production and con-

sumption means that fop many products there are regional markets in which

2. IBID p.7



the number of sellers is relatively small and are isolated from other
markets by barriers of transport costs; product differentiation, advertisg-
ing and local differences among sellers destroy the homogeneity of product
premise; barriers to entry, ranging from large capital requirements to high
advertising costs and closely patented technology vary from industry to in-
dustry.

In the dynamic setting of the real world, the static inter-
pretation of Ycompetition" is hardly relevant, If the economist is to
help formulate a definition of competition and to lay down a set of criteria
that is to be considered worthy of promotion by public policy, then a much
more realistic approach is required. The result has been the development
of the concept of effective or "workable'" competiton whid: was initiated
by J.M. Clark and J, £&¢ Schumpeter,

There are many definitions of this subjective idea of
"workable!" competition, but the underlying factor is that from a prescribed
market structure, results are forthcoming, which approach the predicted
results of the model of perfect competition as closely as could be expected
or closely enough for "all practical purposes'.

Numerouss writers have laid requirements for the market structure
in order that the performance of the industry be acceptable. Bladen and
Stykolt insist that there must be several alternative sources of supply
between which the buyer can choose freely; that there are no long-run
barriers to entry so that the established firm's price policy is framed
with potential competition from new entrants in mind; that there is
evidence of technological progress, new products, new processes, new ad-
mwinistrative procedures; that the =vidence suggests that the advantages

of such progress have been pagssed on to the public., BSuch effective
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'workable competition wonld be "workable'" from the point of view of
the producers and "effective' from the point of i ew of societys3

Stigler has made only the minimum concessions to realism,
for he denotes the market as workably competitive where there are a
consid erable number of firms selling closely substitutable products in
each market; where there is no collusion between these firms; where the
long-run average~cost curve for a new entrant is not materially higher
than that for an established firmgh Clearly many industry-patterns in the
real world would fail to pass ﬁhese tests,

Other writers have preferred to make inferences about the
imwtrial structure from tle performance of the industry. J. S. Bain 2
would conclude that the structure of the imdustry is defective where, for
example, a profit-rate is being made consistently above the normal retwn
on investment; where many firms in.thé irdustry have grown to a scale cut-
sid e the optimal range; where chronic excess capacity prevails; where
sellirg-costs bear an abnormally high proportion to total costs; where
the industry responds slowly to technical changes. However, the great
problem of using performance rather than structural tests is that a
subjective judgement needs to be made about what is the norm, and end-
less controversy is the inevitable result,.

Je M, Clarké has suggested that th e best results in terms of
industrial efficiency may arise from a structure with a moderate number
of large, strong and growing concerns with a fringe of smaller specialist
menufacturers, Another authority concludes that competition is but one
3, VoW, Bladen and S, Stykolt: "Combines Policy and the Public Interest"

"Anti-Trust Law: A Comparative Symposium" (Ed.W.Friedman) (London:
Stevens 1956) p.bb.
Le Ged.Stigler: "The Extent and Bases of Monopoly" A.E.R. Vo.32, No.2;
Part 2, June 1942, p.l.
5, J.S.Bain: M"Workable Competition in Oligopoly" A.E.R. Vo.40, No.2, May,
1950 p.35.
6, J.M.Clark: "The Orientation of Anti-Trust Policy" A.E.R. Vo.40, No.2,
May, 1950, p.93.




means to ensue the mobility of factors to employments of maximum utility,
and he sees the promotion of such mobility as the central economic problem
that societies have to face°7

One distinguished antagonist of the traditional conception of
competition and the proclaimed virtues of price competition was
Je Ao Schumpeter. In the real world oligopolies, "effective" competition
means "the competition from the new commodity, the new technology, the new
scur ce of supply, the new type of organization - competition which commands
a decisive cost or auality advantage and which strikes not at the margins
of the profits and outputs of the existing firms but at their foundations
and their very liveso"8

To Clark and Schumpeter, this technological advance will en-
sure the long-run competitiveness of the economy. In the short-run, sbove
"normal" profits earned by the innovator should be tolerated by society as
the reward for the risk and uncertainty of undertaking a new venture,
However, these profits will be destroyed in time by the "perennial gale

of creabive destruction' as competitors adopt the innovation, This is what

Clark called '"neutralisation'", "If a potential innovator expects neutralisa-

tion to be complete before he has recovered the costs of innovation, his

. . . g
incentive varihes.!

Here then, is the dilemma: long-run competitiveness is necessary

to promote innovabtion and to ensue that the public enjoys the cheapness and
plenty, which is the product of such innovagtion: yet some restriction of
competition in the short-run is essential if innovation is to be induced

in a system of free enterprises.

7. AcDo Neale: "The Anti-Trust Laws of the U.S,A." (Cambridge University
Press 1960) p.490,.

8. J.A. Schumpeter: "Capitalism, Socialism and Democracy." {(New York:
Harper 1942) p.8k.

9. J.M. Clark: "Competition and the Objectives of Government Policy" in
"Monopoly and Competition and their Regulation" (Ed., E.H, Chamberlain)
(London: Macmillan 1954) p.327.
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But how much monopoly is compatible with our idea that
gconomic decisions should emerge from the impersonal market forces?
In other words, how much monopoly is tolerable, or conversely, how
much competition should we seek to promote? What ig monopoly and how
is it recognizable? What has society to fear from its presgence?

We should note the differences between the "political" and
"economlc!" aspects of monopoly. In a political or power sense, monopoly
can refer to situations whid provide a concentration of privileges or
advantages in making ard enforcing the effective rules of society. It
is generally recognized that in our type of society, 1f someone is to have
power, it is less intolerable if vested in the state (or in mivate persons
who are regulated by the state) than if arbitrarily asserted by private
irdividuals.,

The essential precondition of economic monopoly (as opposed
to the competition of the 'perfect' model) is that a firm can significantl;
affect price by varying its output. This implies an elasticity of demand
significantly below infinity with the mnsesquence that the firm can set
output such that marginal costs persistently tend to differ from price.
The outcome is that output of the product is "too small' in relation to
demand conditions and the conclusion is that society!s scarce resources
are misallocated. This wasteful use of resources means that total national
income is smaller than it would be in the absence of monopolistic restric-
tions of output.

Other possible manifestations of monopoly power may include:
extortionabely high mices and low quality of mwoducts: by eliminating the
penalty which competition involves for inefficiency and inertia, manage-
ment is inefficient yet leads 'a quiet life': restriction of output leads

to underutilisation of society's productive potential: the existing in-

equality in income distribution is aggravated through excesgsive profits
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Since little progress has been made in directly estimating
demand elasticities, we must rely on indirect evidence. This involves
studies of the structure of industries, in terms of the number of firms and
the wncentration of output or assets or employment, Broadly defined, the
structure of a market corsists of these stable features in the environment
of a busiress firm which help determine or cmndition the firm's decisions,
In examining the market structure, we seek ultimately to determine whether
or not the structure is such as to compel competition from the firms in
the market, where competition means certain kinmds of economic results and
the imper sonal process vhich leads to them.

On the basis of such structural evidence as the nusber of
firms and the concentration of control, an industry can be considered
workably competitive if no firm produces mare than a small proportion of
tobal output, provided that there are no effective collusive arrangements
among firms of the industry. If any one firm produces a substantial pro-
portion of total output, the industry can be considered effectively
monopolisticell However, it should be obvious that concentration of out-
put becomes a tenuous indication of monopoly if industries are poorly
defined in terms of either product group or market area.

Where an indﬁstry ié broadly defined to include a large
group of products, for example, "electrical machinery apparatus and supplies',
concenﬁraticn in industries more narrowly defined is hidden, for the chances
are greater that firms which control only a negligible proportion of the
whole production of the broadly defined irdustry, produce a large proportion
of the output of one particular article, 4nd this article may not directly

the
compete with any cbher product of /industry. The broader the definition of

11, G, W, Nutter: "The Extent of Enterprise Monopoly in the U.S5.4. 1899-1939"

(Chicago: University of Chicago Press 1951) p.8&.
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industry, the greater the likelihood that the group includes some specialized
firms, and so the concentration index for the industry would never reveal
this monopoly power,

Again the figure representing national concentration of
control may be low and yet regional and local monopolies in the product
group may be prevalent,

Usually, the wrmcentration index includes.only the share
of domestic producers in the supply from domestic sources., An industry with
a high degree of concentration may be much exposed to competition from
imports and as a result be much more competitive than another industry
with less concentration of control but less competition from abroad.

Ag Stigler has said: "An industry should embrace the maximum
geographical area and the maximum varlety of rroductive activities in which
there is strong long-run substitubtion., If buyers can shift on a large scale
from product or areg B to A, then the two should be combined. If producers
can shift on a large scale from B to A, again they should be combined,
Economists usually state this in an alternative form: All poducts or
enterprises with large long-run cross-elasticities of either supply or

. . . . 12
demand should be combined into a single industryi

The fact that a high degree of concentration of output seems
incompatible wibth the ®ncept of workable competiton, and since the degree
of concentration is amenable to numerical measurc, such ratios provide us
with a starting point for the detection of monopoly power., Our thesis is
that a high degree of concentration of output, together with other structural
evidence, is prima facie proof of monopoly power, and that most cases of

monopoly power will be found in trades with high concentration ratios,

12. GoJ, Stigler: "Introduction" in "Business Concentration and Price
Policy", Op Cit. p.b.
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IT the above definitions of competition and monopoly appear
somewhat arbitrary, then this resault is the conseguence of the absence of
definite studies of this problem and general agreement on conclusions,

The critical question now becomes one of assessing whether
merket power is increased by business mergers, and if so, what part can be
abttributed to merger and acquisition in promoting high concentration in
Canadian and British industry. Our g proach must be illustrative and no
attenpt at a comprehensive explanation of high concentration can be made,

Do mergers within a particular industry tend to concentrate

o

the control of assets and output in that industry? Markham; observes
that mergers free entrepreneure to create new firms with new assets. But
the fact that they leave the industry and go ¢ sewhere while the number of
surviving firms is reduced, inevitably means that the total assets in the
industry have been concentrated,

To attempt an assessment of the effects of mergers on overall
concentration in industry would be fruitless., Guite a number of important
mergers would have to take place in the already highly concentrated and
heavily capitalized industries before the overall level of irdustrial con-
centration was affected. 4And intense merger activity can hardly be expected
in industries where only a relatively few small competitors still remain
for purchase, Meanwhile, it is possible for "low-capitalized" industries
such as foods and textiles to become almost completely monopolized through
mergers without significantly affecting the concentration index for manufactur-
ing as a whole,

The central issue thus unfolds to be one of assessing the

effects of mergers on wncentration ratios and other structural indicators

in particular indwtries and on particular products,

3.39 Jo We Markhams Qﬁo Cit, pslls%j
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In Canada, "few of the leaders of industry reached their

present positions by (internal) growth alone, end most of them are the result

wld g following are examples of

of a merger or a succession of mergers.
"mergers of mergers": Dominion Steel and Coal Corporation, Canada Cement,
Canadé Packers and Canadian Canrers, The two leading distillery firms are
Distillers Corpora:ion - Seagram's Ltd., and Hiram Walker-Gooderham and
Worts Ltd., are both the result of merger in 1928 and 1927 respectively.
Dominion Textiles is the leading cotton firm and was founded in 1905 as a
merger of four companies, and subsequently acquired further properties in
its growth. Imperial Tobacco of Canada dominates the tobacco irdustry and
is the successor to a company formed in 1895 as a mergerof several smaller
firms., Mergers are also a prominent feature in the history of the leading
companies in pulp and paper, gypsum products and coal tar distillationsls
The high concentration ratios in a number of Britain's industries
at the wesent time can be attributed to the unprecedented series of mergers
which to ok place in the closing years of the nineteenth century, and vhich
was analogous to the First Merger Movement in the U.S.A. The wallpaper,
cement and salt trades became highly concentrated at that time and in 1951
remained amongst the most concentrated trades in Britain, although over the
years they undertook further amalgamations in response Lo the vicissitudes
of the trade, The tobacco and cotton thread industries remained highly
concentrated, a feature also attribubted to the large scale merger achbivity
of the lasgt century@lé

In certain trades the stage may be reached where the industry

consists of a few large concerns and yet increased concentration takes place

14, L. G. Reynolds: Op.Cit. p. 176,

15, G. Rosenbluth: "Concentration in Canadian Manufacturing Industries',
(Princeton: Princeton University Press 1957) p.7l.

16, R, Evely and I.M.D, Little: Op. Cit. p.52.
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by further mergers and acquisitions. By 1920, the match irdustry had reduced
through mrgers to three large groups and in 1922, through further consolida-
tion, the British Match Corporation remained as the sole producerol7

However, the process of concentration may be more protracted
than in the case of the overnight consolidation of large numbers of small
concerns, or the merger of a small number of larger concernse The distillers
company was formed through merger in 1877 and by a mrocess of piecemeal
acquisition had obtained 80 per cent of the whisky trade by 1925‘,]‘8

ile are stressing the tendency for high concentration, once
attained, to persist, This can be attributed to a number of reasons:
first; stagnation or a decline in trade activity: second; barriers to entry
of newcomers md the ability of the established concerns to absorb such new=
comers., However, for the great majority of the highly oncentrated trades,
the long=term trend of demand has been rising, so that the explanation of the
maintenance of high cmncenrtration must be sought in the operation of the
production and market factors restricting ertry and limiting the growth
of the smaller firms in the se trades.

It has been suggested that the 1898-1903 merger movement in
the U,S.he gave "to American industry it s characteristic Twentieth Century

19

cone entrabion of control.' ' As we have seen, such an observation wuld find
sympathy when applied to Canadian and British industry,
As we saw in th e previous chapter, the causes and consequences

of mergers are complex and diverse. In tmrning now to the framing of a

public policy committed to the maintenance of a "workably competitive"

17. IBID p. 119
18, IBID p. 121

19, P,T, Homen: "Trusts: Early Development" Encyclopedia of the Social
Sciences. AV (1935) pe 1lh.
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economy, the broad implication of this conclusion is chbvicus, If we are to
continue to rely on the market rather than on the social conscience of cor-
parate management to give us the kind of business performence we want, the
structure of markels must be such as to enforce accepteble competitive
behavior, In other words, there must be limits to the permissible degree

of market power. And this means that while those mergers which are socially
desirable should be encouraged, those mergers which tend to increase market
power and industry concentration beyond a certain point and vhich might
constitute monopolizing, should be discouraged,

The choice is not whether to condemn or sanction all mergers,
but how to design appropriate criteria for judging which is which, "A
Jjudgement concerning market power is of the essence of merger policy. A
policy that forbade all mergers would be nonsensical. But, if some are to
be permitted and others forbidden, the dividing line mst burn on conceptions
of market powero”go And it has been said: "The most fruitful field for the
application of a market power standard, however, is merger policy,"

Applying this market power concept, the two main issues for
public policy become: first; should the present degree of industrial concentra-
tion be reduced tlrough dissolutions? Second; should future proposed mergers
be subject to effective government review and control?

As we have observed, the major merger activity of the large
firms in the industries with the current high levels of concentration took
place very early in the existenee of the companies., One possible solution
that has been advocated would involve an 'unscrambling of the industrial
omelet™ which implies a policy of dissolution and divestiture. The justifica-

20, E.S, Mason: "Economic Concentration ahd the Monopoly Problem', (Cambridge:
Harvard University Press  1957) p.400,

21. IBID p.8l
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tion comes from ascertions by some writers that "all of the techrnical
economies of scale are achieved at the lewvel of the plant rather than of
the frm", 22 while the existence of mulbti-plant operations in many firms
prod des a technological basis for separation into individual units, with-
out the possibility of efficiency losses, Some critics have suggested that
where economies of size are claimed and where structural re-organization
would involve significant performance losses, the murden of proof should
be placed on the defendants, Doubts would be resolved in favor of reducing
‘market power rather than maintaining pesr'J‘.’ormamce,,3 Others would make no
excepbions and would claim that such social losses should be willingly
accepted as the price for automaticity and impersonality in cur economic
system,

Corwin D. Edwards would hope that as part of a thorough attack
upon excessive o ncentration, dissolution and divesture wuld be the princi-
pal means of action in an effort to recover lost ground and clear away
existing concentration of powerem"’ However , Weston questions whether the break-
ing up of each of the four largest firms controlling 80 per cent of output
into six or eigt small firms wuld result in more competitive behavior by
the industry. "Economic theory has not provided an a swer to this question
.either on a priori grounds or by factual datae"25

The second of oxr public policy issues, in effect, is a
substitute for dissolution, of fering prophylactic proceedings rather than
cures, If broad authority is granted to an administrative body to rigorously
control future mergers, the need for dissolution as a remedy is correspond-
ingly less, And reducing market power by controlling future mergers has a
22, C. Kaysen and D.F, Turner: 0p. Cit. p.bs
23, IBID p.8l

2ho CoD. Edwards: "Maintaining Competition" (New York: McGraw=Hill 1949) pel5h.
25, Jo F, Weston: Op. Cit. pe 90
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very important advantage over the dissolution remedy: dissolution, viewed
as a punishment for success, is seen by many critics as having a disincentive
effect on the firm's initiative for efficient operations.

If it dis accepted that comtrolling future mergers would help
to reduce the degree of economic concentration in particular industries,
the critical question becomes: How much market power befare public policy
draws a halt to its extension by witholding permission for a proposed merger?

Bdwards has saids: "A rule of law should be established which
forbids acquisition of any substantial part of the capital assets of a business
ent erprisesceeosifl the effect will be to increase appreciably the size of a
great concerne It wuld be appropriate to consider specifying a range of
acquisitions that would be forbidden unless the enterprise desiring to make
the acQuisition successfully assumed the burden of proof that the publie
it erest would be served rather than injured tharebye“26

Trving Brecher, recognizing that merger may involve a reason-
able possibility of improved technology end increased productive efficiency
and that the structural resbtraints inherent in merger may be offset by an
overall strengthening of the competitive process, has suggested that any
merger authorizing body should consider: the number and relative size of
firms in the particular industry; the growth pattern of the merging companies;
the history of anti-competitive practices in the industry; the intent and
design of the acquiring company ; the gains in efficiency arising from the
merger; the conditions of entry into the industry@27 His observations under-
line our earlier discussion of the difficulties for any authority of defini-
tion, measurement and judgement.

Kaysen and Turrer spell cubt criteris of market limits and for
26, C.D. Edwards: Op. Cit. pelh3.

27s I, Brecher: "Combines and Competition" 38 Conadian Bar Review (1960)
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predicting the effects of merger on competition. They define the market

broadly: "Two products belong in the same market if a small change in

price {a product) causes a significant diversion in a relatively short time
of the buyers' purchases or the sellers! production from ocne product to another,

In predicting effects they endorse our earlier proposition that, "reliance would

have to be placed on structural evidence, since behavioral evidence would

normally be available only fa the market as it exdisted in the pas‘bg”z’

Their "benchmark' is that any horizontael or wveritical merger

where the acquired firm's share of themarket is 20 per cent should be prima

facie illegal, Also, any merger of competitors who together constitute 20

per cent or mre of the market chould be prima facle illegal.

However, they suggest that the prima facie illegality could be

rebutted where conclusive proof is offered that the acquired company is
failing or the acquisition will yield substantial economies of scale that
cannct be feasibly effected in any other way. Altematively, they suggest

that a merger could be barred even if the compstitive firm would have less

than 20 per cent of the market, where, for example, entry is difficult or the

acquired firm had had an active influence on prices.

Treyv propose no action against conglomerate" mergers, that
(3 (=3 2

is, business activities that sprawl across unrelated functions (except
acquisitions by gilants where the corc entration of wealth wuld be huge)
since, in view of thdr stringent ban on vertical and horizontal mergers

they feel a concession to the advantages of mergers as entry-facilitating

C).‘

devices is stifie

C_l.

28, C. Kaysen and D.F. Turmers Op. Cit. p. 27

29, IBID p. 133
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Their reasoning for such a hard position on mergers is that,
"any expansion of a firm by merger is less competitive in its effects than
would be the corresponding expansion made by new investmenteoscossssNEW ine
vestment adds to supply and capacity; the merger does not immediately, though
. s 30
it may lead to such addition in the long=run."

Stigler believes that few mergers are truly conglomerate and

this suggests that he has broad market limits in mind. The critical concentra-

tion of oubtput ratio for Stigler is 20 per cent , for he proposes that a merger

giving a firm this share of the market be illegal. However, the enforcement

agencies should decide to act when the market share is less than 20 per cent

if the industry has a history of collective activity. He would restrain
vertical mergers where a firm with one-fifth of the industryfs ocutput acquires
a supplier or customer firm with more than 5 or 10 per cent of the volume at
its level, He fears vertical mergers because they may inhibit entry,

H. C, Simons, as part of his positive program for liberal
economic policy, proposed "limitablons designed to preclude the existence in

. . . ; . 32

any industry of a single company large enough to dominate that industry."
He suggested that no one firm be allowed to control or produce more than

5 per cent of the total output. His rule, in attempbing to prevent sbsclute

concentration beyond a certain level would be gpplied to growth by inbernal

expansion as well as by external expansion,

However, rules for a ceiling on size have been criticised
by one writer because of their imprecticability. He claims that the boundaries

£f

of an industry are too dif

joh

icult to define to apply a rigid percentage figure;

-
1 e

that early piloneers would reguire special treatment; that the economic effect
30, IBID p. 135

31s Ged, Stigler: 'Mergers and Prevertive Anti-Trust Policy" University of
Pemnsylvania Law Review Vo, 104 Nov. 1955, p. 178-184,

32,

s
>

C. Simons: "4 Positive Program for Laissez Faire" (Chicago: University
of Chicago Press  1948) p. 20,
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of a stated percentage would vary with the technology of the industry, the

nature of demand and cost functions and the relative ease of entry into the

[0

indust OChviously, no uniform limit upon size would be equally appropriate

0 a glove manufacturer, a steelmaker, a food chain and a building contractor,
ind an unfortunate result of the given percentage rule may be that as the

maximum percentage is approached, the incentive to increase sales t hrough
charging lower mrices would be reduced,

Our foregoing discussion has established that if society finds
intolerable the weilding of large-scale market power by private individuals
and firms, then some control over mergers, as one clear road to building such
market power, is required, We have seen that as a quantifiable measure,

the concentration ratio, together with cbher structural features, provides

w

first guide to the strength of power in the markebt., We have observed some of
the policy proposals by the distinguished economists but we must conclude
that no one all~pervasive rule can be applisd, "Ths attack upon excessive
power must comsist in a series of proceedings against examples of such
power. The development of such an attack necessarily involves discovery of
standards for determining whether or mot excessive power is present or im=
minent in par ticular CaSGSaHBA

In the chapters which follow we shall explore the policies of
Caﬁada and Britain in dealing with the problem of mergers and compare the
tandards that each has employed to determine vhen market power is excessive.

However, we must appreciate that a merger policy is but one
section of a general tanti-trust! program, and before we deal with the part,
it is appropriate to devote a short space to the whole, In the next chapter,
we shall view the similarities and differences in the approaches of Canada
and Britain to the whole problem of monopoly.

33, J. Fo Weston: Op. Cit. po 97.
314'& Ce Da Ed.W&I‘dS Qega o }_39 1.21@




CHAPTER  THREE

THE BACKGROUND TO MONOPOLY IAW IN CANADA AND BRITAIN

In this chepter we shall be attempting to supply a brief outline of
the Canadian and British approach to the monopoly problem as a background against
which merger policy must be seen, Our view here is of the global problem be-
fore putting merger policy in the respective countries under the microscope for
detailed observation, In order to distinguish the outstanding differences in
general approach, we shall need to sketch the evolution of monopoly control in
both countries,; so that the position that has now been reached will be com-
prehensible,

Throughout the law on monopolies and restrictive practices there
runs a basic conflict. On the one hand, the right of every member of the
commnity to carry on any trade or business that he chooses and in such a
manner as he thinks most desirable in his own interests, with a corresponding
obligation, not to interfere with another!s freedom; and on the other hand the
freedom to contract, which implies the freedom to combine with some against
others, and the freedom "to contract in restraint of this freedom,"

Starting from the point that all contracts in restraint of trade were
against public policy and consequently void, the common law of England gradually
introduced the issue of 'reasonableness', The desirability of enforcing certain
contractzin restraint of trade was first recognized in connection with covenants
to protect the value of intangible property which had been sold, The vendor of
a business might reasonably be expected to refrain from competing with the
purchaser in a way that would diminish the value of what he had sold. Hence,

a covenant which restrained the selle from competing with the buyer, within
a given radius ard for a certain peiod of time, was considered reasocnable
and held by the courts to be enforceable, Over the years a wider range of cases

came before the courts and the principles governing the enforcesbility of con-

tracts in this field became clearer, -
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It became established that in contracts between firms, the firms
themselves were the best judges of their own interests and of what was reason-
able as between themselves, In theory, the courts still considered the
‘reasonableness' of contracts in the light of the public interest and would
hold a contract to be unforceable if they beliesved it to be "talculated to
praduce a pernicious monopoly" and "to enhance prices to an unreasonable
extent," As Lord Haldane said, "The onus of showing that any comtract is
calculated to produce a monopoly or enhance prices Lo an unreasonable extent
will be on the party alleging it" and once the court is satisfied that "the
restraint is reasonable as between the parties, the onus will be nc easy
one:e"l Hence, in practice, the courts gave little attention to the public
interest.

The legal concept of '"conspiracy" refers to an act, otherwise
lawful, which becomes unlawful if two or more persons combine to take
action with intent to injure; and the injured party has a remedy through
civil action for damages or an injunction. For exeample, the use of col=
lective economic power to drive a rival out of business by means of per-
sistent undercutting would look like wilful damage, while an embargo on
supplies to competitors would seem to be almost certainly a conspiracy on
which action could be taken. However, at the high tide of laissez-=faire senti-
ment in the latter half of the 19th Century there emerged the interpretation
that such actions "did not pass the line which separated the reasonable and
legitimate selfishness of traders from wrong and malicious acts@"g Thus, the
public policy developed that hovever severe the damage sustained by a third
party, as a result of any of the above actiong, no liability attached, un-
less The perscn or companies corcerned combined wilfully or malicicusly to

1. N.We Salte Co. v. Blectolybic Alkali Co. Ltd. (1914) A.C. 471

2, A, Hunter: U"Competition and the Law"., Manchester School, Jan., 1959, p.5L
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damage, The respordents nsed only demonstrate that the yredominant motive of
the combination was to pmrotect or promote legitimate trading interests and the
case was secure,

4 ruling of some interest was that which precluded evidence by trade,
technical or other expert witnesses of actuwal o likely economic conseguences
flowing from an agreement. The feeling of the courts was thalt they were not
suitable bodies to deal with matter of this kind.

4s Professor W.A. Lewis has suggested, the courts took the view that
not only had they "no legal power to suppress monopoly" but thab monopoly might
be presumed o be in the public interestas ind there are many instances of
where Jjudges have suggested that competition is not in the public irt erest
when it proves ruinous tot he firms concerned, In 1815, Ellenborough, C.Jd.
stated that a price~fixing agreement was "merely a converd ent mode of arrang-
ing two concerns which might otherwise ruin =ach other”'}+ and nearly a century
later, Lord Haldane stagted that competition, which led to unremunerative prices
and which might "drive manufacturers it of business, or lower wages and so
cause unemployment and labour disturbance” was not in the interest of the
publicg5 In 1928, Laurance, L.J. thought that it was only the unreasonable
raising of prices that was against the public interest; but there was no
necessity to assume that prices in practice would be raised to such a level,

It "would be highly improbsbly that the seller in his own interest would want
to fix unreasonable  ices.”

In addressing themselves to the public policy involved in countracts

in restraint of trade, the courts have thus conferred in effect, the fiat of

3o Weho Lewis: "Overhead Costs" (London 1949) p. 160-162.

Lo Hearn v. Griffin (1815) 2 Chitty 407.

5. N.We Salt Co., Ope Cite L467.

6. Palmolive Co. (of England) v. Freedman (1928) 1 Chencery 264,
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the common law upen industrial trusts and combines and trade associations,
and upon contractual arrangement tending to reduce competition, Agreements
to rig tenders, tying clauses, exclusive dealing arrangements, pre-auction
bidding agreements, agreements to share out trade in a particular region
and agreements not to compete, agreements to restrict out put , pooling agreements,
and resale price maintenance agreements havesll been adjudged to be in "reason-
able" restraint of trade., The only excepbion would be where an attempt wes
made to damage the business of another concern and the actions were motivated
by'pumemalicee The monopolist and trade association could be as ruthless as
they chose, even though the interests of others were damaged, so long as they
were not activated by malice,

The general feeling that "when the question is one of the validity of
a commercial agreement for regulating their trade relations ent ered into be-
tween two firms or companies......eo.the parties are the best Jjudges of what is
reasonable as between themselves,”7; and the belief that the regulation of
prices and supply by combines and trade associations may be part of the general
price which has to be paid for ensuing a relatively stable level of trade
and employment; has rendered the common law amd the doctrine of the restraint
of trade quite useless as a public safeguard against the abuse of monopoly
powerog

In the period between the World Wars a number of official reporis
were published in Britain which were not slow to point out the possible dangers
to the public interest from the concomitant growth in restrictive agreements,
The boost given to the formation of monopolistic arrahgﬁmenis by the First

World War resulted in the appointment of two committees to study the problem,

7& NQY\.’“?@ Salt 0099 °(}£Q Cito

8. P. Guenavult and J.M. Jackson: "The Control of Monopoly in the U.K."
(Iondon: Iongmans 1960) p. 15,
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The Committee on Commercial and Industrial Policy said: '"In all
important industries there should exist strong, comprehensive and well
organized agsociations which should be clearing houses of information and
should be competent to voice the opinions and needs of their respective trades
as a Wnolessesscocie are far from suggesting that unrestrained competition is
necessarily desirable in all cases and we recognise that combinations with a
view to its limitation while naturslly welcome to the producer may not always
be to the ultimate disadvantage of the consum.era”9 However ;, it readily acknow-
ledged the danger that combines might adopt undesirable practices, exploit
the consumer and injure the national interest, A similar view was taken by
the Committee on TrustsalO Both committees recognized the need for contiauing
government investigation of the activities of combines and associations and
recomaended the establishment of rnvesfigation machinery - but neither of
them recommended the type of legislation which had been used in America and
Caneada.

The Balfour Committee reported in 1929 and observed the tendency
for the alleged growth of monopoly and discussed the argument for its
controlell The constructive suggestions of the Committee went no further than
a proposal for establishing an investigatory tribunal; it rejected anti-trust
laws and thought that any machinery for controlling mices or interfering
with business conduct stood little chance of acceptance,

Two other reports of the inter-war period also indicated the hesitant
view taken of certain important business practicesolz They supported the investi-
gation of specific cases where abuses were suspected but rejected as impractical

any comprehensive system of price control by a government department .

9« Report on Commercial and Industrial Policy CMD 9035 (1918) para. 165,

10. Report of the Committee on Trusts. CMD 9236 (1919)

11. Report of the Committee om Industry and Trade. CMD 3282 (1929)

12, Sub-Committee on Fixed Retail Prices CMD 662 (1920) AND Report of the
Committee appointed by the Lord Chancellor and the President of the Board
of Trade on the Restraint of Trade (1930).




What is evident from these reports is an inability to agree that
monopoly and restrictive practices constituted any grave danger to the public
or that any general anti-monopoly legislation was justified., However, it was
admitted that some practiees could be dangerous and where abuses were discovered,
some action should be taken, presumably action that seemed appropriate to the
particular situation. Hence, the recurrent suggestions, which were never
acted upon, for appointing investigatory tribunazls. It seems that the issues
at stake were not thought to be of suffic ent importance to take even the mild
measures which were proposed.

Meanwhile, the "rationalization" of British industry was tsking
place whereby the reorganization of the industrial structure was fostered and
encouraged through industrial combinations, as a means of securing economies of
production and distribution. The government itself was initiator and even
organizer of various restrictive practices, which included price-fixing, quota
and market-sharing schemeé and "had practiced a standard ignorance of similar

. X s 1

privete erterprise activities.”

The Second World War sccelerated the growth in these arrangements
and in 1948, the first attempt was msde in Britain at controlling monopolies,

in spite of the attention the problem had received over many years by both

individuals and influential bodies. This delay in legislatiqg/hé

"

Ve been partly

attributed to the depressed condition of Britain's trade during much of this
period, when the desire to control monopoly was weakened by depression and over-
shadowed by a succession of urgent problems, and the consequent fears of un-
controlled competition, But, it must also be in part attributed to the deep-
rooted belief that beneficial control could not be based on any sweeping

generalizations regarding monopoly. "There was no basis in British thought

13, A, Hunter: OQOp. Cit. pe. 58.
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for any anti-trust legislation following the American pattern, no dogmatic
belief in laissez~faire or free unrestrained competition, All that seemed
to exist was a conviction that potentially dangerous situstions should be in-
vestigated and dealt with, not in the light of any dogmas that might exist,
but according to the merits of sach particular casee“lg

When, in the post-war period, the need for action was recognized,
the measures adopted appeared to follow closely the recommendations made by
many of the committees that considered the problem in the inter-war years,
In 1948, the Monopolies and Restrictive Practices Commission was established
as an extra-judicial body specifically charged with the task of discovering
the nature and scope of the wroblem by means of inquiries into industries and
trades. The Act mede no attempt to define or condemn monopolies or restrictive
arrangements, Certain minimum conditions (control of one-third of the supply
of a good by arrangement or agreement) were laid down before any enguiry could be
initiated by the Board of Trade, The interpretation of the public interest
was to be left to the Commission while the only guiding element was a listing
of all the text-book requirements of a flexible, progressive eccnomy as desirable
criteria,

The powers of control were neglible for in msking its report the
Commission only recommended appropriate remedies to the Government and the
Government then made a statutory order if it felt so inclined. Thus, the
control element had a purely ad hoc applicaiion at official discretion and in
practice, was exercised only once in twenty casesal5 Informal approaches to
industry were preferred. In sum, the bias of the Act was mainly towards

fact=Ffinding.

1. Po Guenault and J. M, Jackson. Ope. Cit. po 24e

15, The one case was in the Report on the supply of Dental Goods.



The general report on Collective Discrimination made by the
Monopolies Commission provided the essentials of the new enactment of 1956,

The government itself was against employing "the stigma of the criminal law"
while it could not ignore the criticism that re-examination of the practices
case-by-case would be a slow and cumbersome affair and repeat to a large extent
work already done by the Monopolies Commission., Nor could it neglect the fact
that the judicial tradition of independence and objectivity, and the publicity
of the law courts would carry more weight in the world of business then would an
administrative tribunal,

The Restrictive Trade Practices Act of 1956 introdiced a strong rul-
ing in favor of competition and set up the machinery for registration of re-
strictive agreements and arrengements, such as price-fixing and quota schemes,
as the first stage of mocedure. In the second stagé, all agreements are
challenged by an independent government agent, the Registrar of Restrictive
Trade Practices, before a "superior court of record", the Restrictive
Practices Cowrt. The Cowt is made up of Judges and lay members "qualified
by virtue of their knowledge of or experience in industry, commerce or
public affairs,”

The presumption of the Act is that all registerable agreements
operate against the public interest. The task of the Court is relatively
restricted: 1o decide from the facts placed before it in the pleadings of
the Registrar and the respondents whether or not an agreement escapes the
presumption by coming within the circumstances of one or wmore of seven
gateway" clauses. These categories include restrictions, which are "reasonably
NECESSArYeseeso0ob0 protect the public against injury", confer on the public
tgpecific and substantiel benefits!", are 'reasonably necessary” to counteract
a dominant competitor who is restricting competition, are "reasonably necessary!

to enable fair negotiation with a dominant seller or purchaser, are likely to
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prevent 'a serious and persistent adverse sffect on the general level of unemploy-
ment" in the area where the industry affected by the restrictions is situated
and are likely to prevent a substantial reduction in the export business,.
The 'tailpiece' then requires the Court to be further satisfied that the restric-
tion is not unreasonable having regard to the balance between the circumstances
of the exémpticn and any detriment which the general public may suffer as the
result of its operationg16

The Act requires that considerable factual knowledge of the detriment
to the public resulting from the operation of the restriction be made known to
the Court, rectifying a major defect of public policy under the common law,

The present legislation would appear to have secured the best of
both worlds; there is no outright prohibition of restrictive practices en~
forcesble by criminal law; but there is a form of review to examine the
nature and effects of all practices which are registergble as restrictions and
to determine their fubure legal standing., And for the reviewing functions,
normally the work of an administrative tribunal, the government has secured
the service, together with the independence, authority and dignity, of a
legal tribunal vhich carries the standing of a division of the High Court.

The overall effect of the Jjudgements so far made has been to create
a climate of opinion in which trade agreements arenc longer respectable; and to
this extent ab least, the present legislation is a marked improvement on that
which it superseded,

Meanwhile, the old Monopolies Commission looks at agreements no
longer registerable with particular reference to agreements and arrangements

solely concerned with exports; where one-third of the supply of goods is

16, Restrictive Trade Practices Act, 1956 4 and 5 Eliz.2 c.68 S.21(1) (a)to(f).
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produced by one concern or a group of related concerns; and the Commission
may be required to investigate and recommend on the situation where two or
more firms, together responsible for more than one-third of the supply of a
good, prevent or restrict competition otherwise than by means of a registerable
agreement , for example, through a "gentlements agreement,.”

It should be noted here that the legislation of 1956 contained no
specific provision for the control and prohibition of mergers in British
industry.

We have seen how Britain's solution to the problem of monopoly has
passed from the "do nothing" attitude as found in the common law interpretations
of the English courts to the flexible, pragmatic and empirical approach of the
present day. In North America, as we shall see presently, the basic concern
has been with the sheer possession of economic power, whereas the possession
of such power arouses a much lesser degree of resentment in Britain,.

When 1t became recognized that regulation was required, the British
opinion was much more open-minded than American and Canadian about the choiee
between Jjudicial enforement of rules of law and some for of admiﬁistrative
supervision. ®Simce it is less concerned about the mere existence of private
economic power, British opinion has focused on the way in which the power of
monopolists is exercised; and this is essentially an economic matter, In
Britain, much more hangs on the economic pros and cons of an agreement,

Hence the prineciple now employed in the Restrictive Trade Practices
Court that agreements and monopolies need not be inherently bad (although the
presumption is that they operate against the public interest), bubt at most
suspect and subject to inguiry and possible prohibition. An attempt is made
at balancing economic arguments in an enlightened courtroom and much weight

is attached to the Schumpeterian views on technological advance and innovation

by the Courts 4§gﬁﬁﬁgﬁa§2
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Behind the enactment and enforement of the anti-trust laws in the
United States are two sets of values. Firstly, there is a basic concern with
the sheer possession of economic power; secondly, the belief in the de-
sirability of competition as a regulator of the economic process. And as one
authority has suggested: "The general approach to the problem of monopolistic
and other restrictive trade practices by American and Canadian law is almost
identicale”l7
In general, the common law tradition was egqually operative in
Canada and the United States; but different conditions soon accounted for the

efforts in both countries by 1889-90, to provide a new basis in law for the

regulation of monopolistic arrangement, The North American statutes emerged

out of the English common law from the vital differences in North American society,

differences of an economic, social and political nature., The Canadian legisla-
tion, like the United Stetes Sherman Act, which followed in 1890, represented
the protest of still predominantly agrariam society against the sbuse of

economic and political power by industry and business. The legislation coin-
cided with the formulation of the "national policy" of tariff  protection for

native industries and was intended to prevent abuse of the immunity from

effective foreign competition enjoyed by many industries., "Tariff policy,
the frontier, the egaliterian climate and the fear of the farmer-pioneer of
suffering from unequal terms of trade in contrast with the protected manufactu
artisan and townsman, all of these were factors pressing upon legislatives to
move more positively than did the common law to define the rules of t

j'(_}
competitive game.”

17. %W, Friedmann: Yionopoly, Reasonablensss and the Public Interest i
Canadian Anti-Bombines Lew" 33 Canadian Bar Review (1955) p. 1k

O]

18. 1. Cohen: "Towards Reconsideration in Anti-Combines Law and Policy"
MeGill Law Journal {1962-63) p. 84,

e,
e




- L3

Shragsce 19

ect, Weldman v. Shrs

In the leading Canadian case in this subj: 5 soe,

the common law was held to be irrelevant in certain respects: conspiracy with

intent to injure was not applicable; neither was the test of reaso ableness

ot

in the interests

¢

between the parties; but the questiocn of what was reasonsbl

public was considered essentially relevant, It was in this case that

oy
[}
g

Duff J, laid down the basis of the law today when he said:

"I have no hesitation in holding that as a rule =m agreement having

@

for one of its direct end governing objectc the establishement of & virtual

monopely in the trade in an important article of commerce throughout a consider~
able extent of territory by suppressing competition in that trade, comes unde
the ban of the enactmente”zo

Thus, before there is & violation of the law, competition must be
virtually eliminated,

The courts have felt that the purpose of the legislation has been
to protect the public interest in the common law right of the individual
subject to enter into competition with his fellows. A4nd they heve determined
that the public interest is only affected when the object or effect of a

4

combination is to suppress competition. The philosophy of the Judiciary in

.

Canadian combines legislation is expressed in the pronouncement: "Destroy

~ L

competition and you remove the force by which humanity has reached so far.!

The state of the Canadian combines law today owes a great deal to
the fact that the Supreme Couwrt has leaned on the common law of England in

interpreting the legislation., This has been due to a number of Tactors which
P g g

included the tradition and rule of precendent, and the lack of zadequate
p 2 o

19, Weidmen v. Shragge (1912) 46 S.C.R.
20, 1IBID at 37.
Rl. 1IBID 2 D.L.R., 734 at 752,
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statutory direction by Parliament on the meaning of Munduly" and of what
was to be combrary to the public imterest, The of fence of Section 32(1) (¢)
of the Combines Investigation Act reads:

"Zveryone conspires, conbines, agrees or arranges with another
person to prevent, or lessen, unduly, competition in the Prodiuc Bioneec s e 0 OF
supply of an articlecss.sca.is guilty of an indictable offence and is lisble
to imprisonment for two years."

It has been suggested that discrimination between harwful and
harmless cases was implied in Canadian law by the inclusion of the word

e s s . 22 . .
"undue" to mean "significant" or "important " And in 1923, the Prime
Minister, W.L, Mackenzie King stated that the Canadian legislation was directed
only at "bad" combines and that "good" cowbines which operated "in a reascnable
way'" would not be interfered with@23 However, this has not been the inter-
pretation in the Courts,

The shape of Canada's approach to mergers was determined in the
Combines Investigation Acts of 1910 and 1923, both of which were fashioned
almost single-handedly by Mr, MacKenzie King. It was clear from the
vagueness of the clauses of his legislation, that Mr. King had no serious
intentions against mergers in 1910 or even in later years, Mergers were
thrown into the package with moncpolies and trusts, the three being con-
sidered without distinction as merely one form of the larger category of
combines,

The Act of 1910 introduced the prineple of investigation and
report, which has remained a prominent feature of Canadien combines ad-

-
i

ministrabion. Mr. King appeared to suggest that combines were not +to be

22, Jd.N. Wolfe: "Some Empirical Issues in Canadian Combines Policy" in
Canadian dJournal of Economics and Political Science (1957) p. 116,

23. D.G, Blair:s in "Anti-Trust Laws: A Comparative Symposium" (Ed, W.
Friedmann),
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1919 experiment was enacted and purported to give an administrative
tribunal the power to regulate the operation of cowbines by administra-
tive direction. Again, these provisions were declared to be ultra
vires the Federal Parliament,

"The Judicial decisionshave been assumed to demonstrate the
apparent impossibility of framing constitutionally valid legislation
for the regulation of combines on an individual basis and emphasize
that they can only be dealth with on the basis of prohibitions of general
applioation,”zb

During the period of wartime control of the economy anti-
combines activity was susperded, but was undertaken with renewed vigor
after the war. In 1950, the MacQuarrie Committee was appointed to review
the anti-combines legislation and recommended such changes as would
"make it a more effective instrument for the encouraging and safeguarding
of our free economy", Certain important suggestions were made by the
Committee, not the least of which was the recommendation to abolish re-
sale price maintenance, which was given immediate effect, The Report
also advocated the division of the functions of investigation and report,
formerly exercised by a single Commissioner, between the Director of
Investigation and Research responsible for initiating inguiries and
gathering evidence, and the Restrictive Trade Practices Commission, an
independent tribunal, created to sppraise the evidence so gathered and
make o report to the Minister of Justice for publication. It also re-
commended the creation of a judicial restraining order to restrain the

continuation of combines offences and to dissolve illegal mergers and

24, IBID p.l5
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monopolies. These changes recomnended by the Committee were duly incorporated
in the Combines Investigation Act of 1952.

As one authority has pointed out, in Camada there has been a
"virtual ignoring of American anti-trust experiencea”25 However, in common
with the United States and as opposed to Britain, Canada has made combines
control a matter of criminal law, relying on the legal process and judicial
remedy rather than on administrative remedy. The North American principle
has been one of comprehensive wohibition of all forms of restrictive agrea=
ments tending to eliminate competition. The courts have insisted that in any
agreements to fix prices and share markets, it is the "agreement! to combine,
that is the gist of the offence. Hence, the per se doctrine emerges which
holds that it is evidence of the "agreement" per se, independently of effective
execution and independently of any specific economic effects on prices, profits
and alleged efficiency that is the basis of the offence. This doctrine therefore,
relieves the court of the kind of detailed econcomic analysis (which was also
the case in English common law as we have observed) that some critics argue
should be essential to the findings, whatever may be the courtfs technical
familiarity with economic policy,

The fact that the Canadian courts have the last word has greatly
influenced the approach of the other authorities concerned with combines
control, The Director of Investigation and Research is charged with under-
taking a particular investigation and conducting preliminary enquiries before
his prepared statement of evidence is presented to the Restrictive Trade
Practices Commission. The latter body hears evidence of the parties and
determines the facts of alleged infringements and drafts reports outlining

25. R, Gosse: "The Law on Competition in Canada!" (Toronto: Carswell, 1962)
""" ""“ Pe 220,
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the facts ard its evaluation of them. The Commission is expected to "appraise
the effect on the public interest of arrangements and practices disclosed in the
evidence™ but, has based itself alwost entirely on the tests previously laid down
by the law courts. And, as we have seen, such Lests amount to the assertion

that any restriction of competition is presumed to be against the public

interest, Hence, a discriminating analysis by the Commission involving an
examination of the merits of the agreement and the evolution of standards of
reasonableness, in terms of efficiency, prices, profits, wages and other

relevant factors and a balance of economic arguments, has been ruled out by the

legalistic approach of the courtis.

This rigid legalism has received much criticism from economists who
have urged that some form of '"worksble competition! be taken as a guide-post.
Bladen and Stykolt guote the MacQuarrie Reportls statement on effective come
petition which it said, requires "the existence of large number of sellers

.

and buyers so that no one sxerts any observable influence on the mrket hut,
is in fact controlled by it." This view is criticised as being unrealistic
and not the relevant criteria for effective compstition. Bladen and Stykolt

argue that if the commission is to "appraise" the effect on the public interest,

then the reports should be markedly different and they urge that it is

Teffects! and not 'forms! that should be examined, But, as we saw in the

previous chapter, there are no universally acceptable standards of behavior,
The legalistic approach in Canada has resulted in a neglect of the

research function, 3Since the goal of the Commission and the Director of

Investigation and Research is a conviction in a court of law, the evidence

ot
O
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collected is of the type to which courts are accustomed., This neglec
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research hag meant that no greabl knowledge has been bullt up abour the structure
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Labor, Mr. Mackenzie King, appeared to suggest that combines were not to
be automatically treated as criminal and were to be judged on the basis of

behavior, while he appeared to feel crimingl prosecution would be secondary

to investigation and publicity as the most effective method of combines

s 27 £ ~ : A ° . N 3
control. In the Canadian and American "purist" systems, where a generally
and strictly defined offence is the basis, the only possibility of mitigating

the harshness and occasional injustice is the substitution, in suitable
cases, of civil or administrative procedures for criminal prosecutions.
In the United Statéss this is carried out by the Federal Trade Commission
using civil remedies; but in Canada, as we have observed, the distribution
of powers between The Dominion and the Provinces mekes "eivil remedies con-
stitutionally precarious 1f not completely impossible.! The only alternative
to criminal prosecution is a decision by the Minister of Justice, following
the investigations and reports, not to take the case any further. This cannot
be a very satisfactory situation.

Our scene is of both countries recognizing the dangers of monopoly

Britain employing the independence and dignity

ped to review economic evidence; of Canada

>

of wvalues in the rigid criminal court room;

and of both countries living in the same intensely coupetitive economic world.

This is the sebting for our exsmination of the merger policies of

28, W, Friedmann: Op. Cite. p. 542




CHAPTER  FOUR

CANADI AN MERGER POLICY REVIEWED

o
KR

From our earlier discussion of the motivations and consequencas of

mergers for the markel economy, it is clear that mergers can never be considered
as per se offences, In particular cases, the liklihood that a merger will
result in detriment to the public through its effects on concentration and
competition is very often counterbalanced by possibilities of benefits, with

the result thet in discussions of mergers, the desirability of a selective
policy is implicite. Here,it is. proposed to survey the reports of the
Gestrictive Trade Practices Commission and the case law on mergers in an

attempt to imvestigate how selective Canadian merger policy has been,

The main stream of anti-combines legislation in Canada between
the Combines Investigation Acts of 1923 and 1960 was duplicated in two
separate enactments, each of which prohibited the same set of offences, but
attached to it seemingly different standards of legality. The actions pre-
seribed by the Criminal Code were illegal if done "unduly"; those in the
Combines Investigation Act if done "to the detriment or against the interest
of the public", This dichotomy became an anomaly in Canadisn law for it
constantly posed for the courts, the guestion of whether "unduly" and "to
"the detriment of the public! were meant to convey the same or different
meanings. As for mergers, the offence was of being "a combine" by way
of a "merger, trust or menopoly" and this of fence appeared cnly in the
Conbines Investigation Act and therefore was subject only to the criterion
of public detriment,

However, in 1960 the legislation was amended whereby the then
Section 411 (1) of the Criminal Code was brought into the Act as Section 32 (1)

and the fcombine' definition was dropped. This section dealt with agreements,

which are considered to ke illegal per se, such as price~{ixing and market
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sharing, while the provisions dealing with mergers and monopolies were
retained by making it an offence to be a party to either. As was the cace
with 'a combine', it is only those mergers and monopolies which are or arve
likely to operate "to the detriment or against the interest of the publich

1
which fall within the Act,

In examining the present merger provisions of the statute, those
cases under the now-repealed 'combine! offence may be relevant in shedding
some light on what the courts have considered is or is not detrimental to
the public interest, and they should indicabe to whabt sxtent the Judiciary
considered the case law on the Criminal Code Section (now Section 32 (1) of
the Act) had a bearing in 'combines' prosecution under the Act, ¥What these
ceses say in these respects will, presumably, determine how the 'new" merger
requirenents of the statute will be interpreted, Merger' now means the ac-
quisition or control of the business of a competitor whereby competition is
or is likely to be lessened to the detriment or against the interest of the
public,

To date, the efforts that have been made to apply the msrger
provisions have been conspicuously ineffective., A total of éight investigations
of the possible detrimentsl effects of a merger has been made under the Act;

W,

five of them since the Second World War, and of that total, four have re-

. . . 2 e e o
sulted in presecution in the courts OFf the other four , the Restrictive Trade

1, Section 2(e) and (£) and Section 33 of the Combines Investizabion
Act, 1960

2o
330 (C.4,

v

o Canadian Import Co, (1933) 61 C.C.C. 1143 (1935) 3 D.L.R.

@

o Vo Staples (1940) 4 D.L.R, 499:

Ve Canadian Breweries Ltd, {(1960) 32 C.,R., 1:

Ve British Columbia Sugar Refining Ltd. (1960) 32 W.W.R. 577;
(1960) 0.R, 601,

&
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Practices Commission found no action necessary in two cases;” it recommended
in one that prosecution be considered, 4 and it concluded in another that no
effective action against the mergers in question was possible, In all four
of the court cases, the Crown was totally unsuccessful in proving that an
offensive merger had taken place.

The elements of misconduct in the pre-1954 cases of R. v, Staples
and R, V. Eddy Match Co. {which was a monopoly case involving mergers) shed
very little light on the court'!s approach to a merger case lacking in ex~
tensive predatory practices, with the consequence that our attention will be
centered on the post=1954 court cases and reports of the Commission.

How have the courts viewed the question of public interest in
merger cases? Has the bench examined the actual economic advantages and
disadvantages to the public of each 'combine' that has been brought before it?

On the whole, the courts have been very conservabive and refused to
move away from the line established in the Criminal Code cases. In a number
of cases brought under the Code, some judges, by the middle of the 1950's, had
deduced that an agreement must virtually eliminate competition before it be-
comes ‘'undue' and had further (under the Combines Act as it applied to mergers)
interpreted 'detriment tc the public' in the same way as they did ‘'unduly!,
The first of these deductions respecting the necessity of a virtusl elimination
of competition was given its most widely-guoted formulation by Cartwright, J,.

3. Report Concernig the Manufacture, Distribution and Sale of Yeast
(1958) and Report Concerning the Production, Distribution and Sale of Zinc
Oxide (1958).

Lo Report Concerning the Meat Packing Industry and the Acquisition of

Wilsil ILtd. and Calgary Packers Ltd. by Canada Packers Ltd, (1961). This
case has now been dropped,

5. Report concerning the Manufacture, Distribution and Sale of Paper-
board Shipping Containers and Related Products (1962),
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in a minority judgement in the Howard Smith case in 1957, He said that pre-
vious decisions:

Meoooecappear to me to hold than an agreement......pecomes
criminal when the prevention or lessening agreed upon reaches the point at
which the participants in the agreement become free to carry on those
activities virtually unaffected by the influence of competition, which
influence Parliament is taken to regard as an indispensable protection of the
public interest", The decision in this case was that once it was established
that the agreement eliminated competition then. "......injury to the public
interest is comclusively presumedoeeeea”7 Beconomic effects were irrelevant,

However, a different line of reasoning has emerged in British
Columbia where in R, v. Morrey, the B.C. Court of Appeal disagreed with the
trial judge who told the jury that, once they found that competition had
been lessened beyond a certain point, public detriment could be presumed.
However, in the Court of Appeal, Smith, J.A. stated:

Messooethe Act speaks for itself; preventing or lessening
competition is not enough. The Crown must go further with its proof and
show the activities complained o0fccoeeeWelSsoos0ot0 The debtrimentesooo 0f

8
the public.”

The judge was able to conclude that the ecomomic effects of
an agreement were meterial in interpreting debtriment to the public under the
Act, The effects of every agreement that lessened competition were not

necesgsarily detrimental to the public,

6, Howard Smith Paper Mills Iitd, v. Ro (1957)9 S.CeRe at 426,
7. IBID., 8 D.L.R. pe. 473
"8, R. v, Morrey (1957) 6. D.L.R. at 118,
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These uncertainties regarding the interpretation to be given
to the public interest have been reflected in the two recent merger cases to
come to court, In R, v. Canadian Breweries, McRuer C.J.H.C. declared that
the words in the public interest provision,

Meseossf0r Lhe purposes of the prosecution.es...have sub-
stantially the same meaning as the word 'unduly' as used in its context in
Section Alloeeeae”g

He adopted Cartwrightg J's exposition of the law in the
Howard Smith case, finding that the merger had not

"ooesesconferred on the accused, the power to carry on its

b eas . ‘s . ., - 410
activities without competition, or substantially without competitionesceee!

1

However, in the case of R, v, British Columbia Sugar Refining Co.

tde, an attempt was made to reconcile this exposition with that in R, v.

Morrev, Williams, Cod.QeBe agrsed with McRuer'is analocy in the Canadian
B34 2 (a3 <

o

reweries decision; in calling in the Code cases to assist in the interpretation
of the Act. Williams, C.J.Q.B. said:

Mosesoothe Crown in this case must not only establish that as a

result of the mergers, the accused acquired the 'power'! referred to in th

cases

’»J .
i
o

under.....o.the Criminal Code: It must also establish excessive or exorbitant

N

profits or prices. The Crown has not attempted to establish exorbitant profits;
11
its attempt to establish exorbitant prices fails,!
He added
"The Crown must also establish a virtual stifling of competitiocn,

L

This, it has not done,”

o Cit. (1960) 33 C.R. 1 at 6,

Je QE
10, IBID ~at 43.
11, Op. Cit. (1960) 32 W.W.R. at 633,




competition has been 'unduly'! lessened according to the case law on Section 32

/ e s e :
{1), and secondly: that exces or prices result, DBy

o8

combining the different approaches of the Howard Smith case an
the Judge requires proof of suppression of compebition and actusl detriment in

£

the form of

we

excessive profits or prices. This has led one writer to sug

951

sgest

"Hore is required of the Crown in a merger prosecution than under

e

Section 32 (1), In a merger case it is not to be wesumed that g virtual

]

{' £

monopoly will enhance prices, Thus, the possibility there being a convige

o the public becomes less likely than ever!

[

tion for a merger debtrimental
the courts have looked upon the interest of the

miihI1d e whet) e vyl thanall s bl Te TE 3
pubLlc, wnetner consumers, producers or obthers" as the public as a whole. It is

the public as an abstract entity that is entitled to the benefit of free come

-ty

However, in the Sugar Refining case, Williams, C.J.Q.B. viewed the guestion of

<4

the public inmterest largely from the viewpoin
that "producers' meant beebt-sugar growers rather than refiners,

This has been the substarce of the Judicial interpretation of the
public interest in merger

1

in the Csnadian Rreweries

7as decided that a1l that matters

1

is whether competition is 1 debtriment need not be dew-
monstrated. Thus, the Sect ave been followed in determining

the meaning of public detriment.
We now turn to review the reports on mergers that have been

made by the Restrictive Trade Practices Commission, The Commission wag brought

t of the "producers" and he considered

pinion favors the view expressed
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inte being in 1952, "seemingly with the intent of making some assessment of

economic effects and possil establishing, over time, a body of accumulated

economic Jurisprudence as the basis for informed policy meking",” The Come

mission's report "shall review the evidence and material, appraise the effect

and contain recommendations as to the application of remedies provided in thi
Act or othsr remedies". It is hoped that the review of the reports now to be

mdertaken will show how the Commission has dealt with the 'public interest!?

and establish the approach of the Commission to the basic economic issuss involved.
In 1955, the Commission reported on an alleged combine (by way of
a 'merger, trust or monopoly') in the Manufacture, Distribution and Sale of
Beer in Canada. The Commission found that from the time of its incorpastion
in 1930, Canadian Breweries Ltd., had "pursed a deliberate planned program
designed to place the company in a dominant controlling position in the
brewing industry"%5
The company over the years hed acquired twenty-three brewing firms
in the province of Onbtaric and in 1952 it acouired the multi-plant firm of

National Breweries Ltd,, for many years the largest producer in Quebec.

Through its corbrolling interest in Western Camada Breweries Litd,, a holding

company owning or controlling five breweries and maintaining & substantial
&

finencial interest in four others, the influence of Canadian Breweries ILtd.

had spread to Western Canada. The five breweries controlled by Western
b K

Canada Breweries accounted for one-third of sales in Manit oba. Saskatchewan
2

and British Columbia.

13, WeG, Phillips: "Canadian Combines Policy - The Matter of Mergers!
in The Canadian Bar Review, March, 1964 p.89.

4. Combines Investigabion Act 1960 S. 19 (1),

15. Report Concerning an Alleged Combine in the Manufacture, Distribution
and Sale of Beer in Cangda 1955
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The result of such expansion was that Canadian Breweries Itd. had

emerged by 1955 as the dominant firm in the industry as the fellowing table

shows : -

Canadian Breweries Itd, % of Total:l
Ares Capacity Production Sales
Ontario and Quebec 6l 59 60
Canada 51 L8 L9

The result of such expansion was that in Quebec the chief com-
pebing suppliers of beer were reduced from three to two, although Canadian
Breweries still had much less than one-half the business in Quebec, while
in Ontario, Canadian Breweries had more than one-half of capacity, production
and sales,

It was alleged by the Director of Investigation and Research
that Canadian Breweries Ltd. was a ‘combine' and evidence in support of this
contention was forthcoming from Canadian Breweries! payments of excessive
amounts for merged firms, vhich it was said:

"has not been confined to those which were desired pfimarily for
the purpose of assimilating them into the merger, but extended to plants
which were desired primarily for the purposes of removing them as competitors”%7

‘Tt was claimed that the policy of acquiring and closing down plants
and of the basic policy of changing the whole structure of the industry re-

vsﬁlted in freedom of entry into the brewing industry being restricted. Apart

from such elimination of competition by absorbing others, Canadian Breweries

had prevented a lessened competition further by making market-sharing and price-

fixing agreements with the remaining beer producers.

16, IBID p.3.
17. IBID poke
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Canadian Breweries Itd. "by reason of the substantial contrd that i
has acquired over the brewing industry in Canada; by reason of the manner in
which it has been exercised and is likely to be exercised! constituted in
the eyes of the Director a 'merger, trust or monopoly! which either sub-
stantially or completely controls, throughout any particular area or district

in Canada or throughout Canada, the class or species of business in which he
18

is or they are engaged,

The gist of the Company's defence to these charges was that the
mergers were carried out with full knowledge of the pfovincial aunthorities;
provincial control of the brewing industry was sufficiently extensive to
preclude detriment to the public; increased concentration of ocutput in the
industry was a natural development dictated by considerations of productive
efficiency; reduction in the number of competitors meant more competition,
not less, the large surviving brewerles being bebter equipped to sustain a
vigorous rivalry: and Cenadian Breweries had performed a public service by
reducing excess capacity and raising standards of marketing for the entire
industry,

In its conclusions as to the public interest, the Commission found
public detriment in the following respects: the mergers were objecticnable
because of the purpose behind them and the methods adopted for bringing
them about; by reason of the planned program and consequent arbitrary elimina-
tion of competition, the consumer public was deprived of the benefits which
otherwise might have been expected to flow from the normal intserplay of
competitive factors in the market, more particularly, from the competitive
zotivies of the breweries thus artificislly removed from the markeb; the

public hed been deprived of opportunity to choose from a wide and diversified

18, Combines Investigation Act 1960. S, 2(f),

LR
Loy
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4

the assets or the controlling interest in the capital stock of any of its
competitors; and that it be prevented from entering into any agreement
with any of its compebtitors for the purpose of lessening competition.

In effect, the Commission was saying that "effective!cr Wworkable!
competition remained in the industry and was likely to increase as a re-
sult of additional plant investment by the three major competitors, The
Commission stated its belief that:

"There is no occasion at this time to consider such a step as
the division of the Canadien Breweries organization into several units owned

21 '
and operated independently of each other',

It

E.! 3

s of some interest to note that early in 1961, Canadian
Breweries! control was further extended by the acquisition of Calgary
- . R2

Breweries.,

In attempting to relate the Commission's approach to some of
the criteria of "workable" competition that were outlined in Chapter Two,
we see that the Commissiqn has concentrated mainly on the structural
approach to ‘workable' competition. It is the increased concentration
of control by Canadian Brewerles Ltd. that concerns the Commission. How-
'ever, such concentration of output by Canadian Breweries whereby they had
obtained 60 per cent of output in Ontario and Quebec and 49% in all of
Cenada, in the eyes of the Commission did not constitute monopoly., Such
high market shares as held by Canadian Breweries in the respective regional
and national markets would not be consistent with the concept of 'workable!
compebition held by some of the economists referred to earlier. Simons
suggested the market share should rise to no more than 5 per cent of output,

while Kaysen and Turner's 'benchmark' was 20 per cent,

21. IBID P,10L.
22, G, Hosenbluth and H, G. Thorburn: "Canadian Anti-Coubines
Administration 1952-60"., (Toronto: University of Toronto Press 1963).
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The Commission makes no reference to the allegation by the
Director that freedom of entry into the brewing industry had been curtailed
by the policies of Ceanadian Breweries., We have observed that freedom of
entry and potential competition is central to any concept of tyorkablef

competition, but appears to have been ignored in this instance. While we have

underlined the difficulties of empleying performance criteria for ‘fworkable!
competition, we should mote the absence of any evidence that the Comumissicn
attempted a balancing of any improvement in efficiency and lowering of real
cosbs in the indusitry flowing from the mergers against the increased cone-
centration resulting from the mergers. There seems little of the
Schumpeterian approach to 'effective'! competition by the Commission. As
Phillips has saids

"The Commission's preoccupation with the legalistic was in
fact, all too evident in the Canadian Breweries report, in its enchantment
with intercepted telegrams, confidential memoranda and lstbers, which really
~0
never should heve been wiitten, to the virtusl exclusion of economic analysis i

The next importent report to be examined is that which concerned
the proposed acquisition of the Manitoba Sugar Company Ltd. by the British
Columbia Sugar Refining Company Ltde (BeCoS.R.). While B.C.S.R. refined cane
sugar and its wholly owned subsidiary Canadlan Sugar Factories Ltd. refined
beet sugar, the group had almost a complete monopoly of the sale of sugar in
Western Camsda. In fact, B.C.3.R. and its subsidiary were the only Canadian
suppliers in British Columbia and Alberta and until 1953, were virtually the
only Canadian suppliersin Saskatchewan.

o

Janitoba Sugar Company refined only beet sugar and was located

=3
[

he

23, W,CG. Phillips: Op. Cit. p.8%.
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in an area where the marketbs astern refiners and B.C.S.R. over-—

lapped. BEach of the markets was characterised by a rigid price structure

of its own. However, es the Director pointed out in his Stabement of
Evidence, because the selling activities of Hestern and Western refiners

.

met in Menitoba and Saskabchewan, more competi

4.

tion was possible here than
2h 103
elsewhere throughout the country.”™ And Manitoba Sugar Company as the third
factor in the ares kept alive a considerable amount of competition to a
degree disproportionate to its mere size. Indesd, as & result of increased
capacity and production, by 1953, Manitoba Sugar Company had penetrated the
Saskatchewan market to the extent of seven per cent of sales by Canadian
refiners and in Manitoba itself, the company accounted for an average of
-

51 per cent of sales over 195054, compared with 19 per cent for B.C.S.R.

nd 30 per cent for the Eastern refiners,

[54)

ng t

LS

=00 int

=8

Another feature of the market was the bas
pricing used by B.C.%.R, with Vancouver as the basing-point. The price

3,

at the refinery was maintained abt the highest level allowable by potential

T

competition of foreign suppliers. Howevwer, the tariff wsass hisgh enougsh to
-“ 3 Ly ()

]

insulate the industry from most foreign competition. But, the basing-point

4

system was made less effsc

since it resulted in lower prices in parts of eastern Saskatchewan than
those resulting from the basing-point system used by B.C.S.R.
The Director of Investigstion and Research alleged that the pro-

posed merger was a combine within the Combines Investigation Act and "which
has operated or is likely to operate to the detriment or against the ine

terest of the public'", He believed that the opening of the St, Lawrence

O
o]

‘.J-

Seaway, together with increased production in Zastern Canada, would en-

2
o

2. Report Concerning the Sugar Industry in Western Canada and 2
Proposed Merger of Sugar Companies. 1957. p.b.

tive by the competition from Manitoba Sugar Company
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Sugar by B.C.5.R. will close off for the future any opportunities for the

public to benefit from lower mrices brought about by competition bebween
36CeSelle and Manitoba Sugar in the Saskatchewan market"ezé

Significantly, for the first time in the history of Canadian
anti-combines policy, the Commission asserted that "the proposed merger should
be renounoed”§7 and that if Menitoba Sugar were to remain independent, with
no direct or indirect control over or interest in it by any other Canadian
Sugar refinery, the public interest would be thereby best served.

Thus, it was the price competition in which the commission said
the public had a vested interest, that proved decisive in the Commission's
assessment

The Yeast Report concerned the merging of two of the three
Canadian producers of baking yeast, Standard Brands Ltd. and Best Yeast Ltd..

In 1955, Standard BErands accounted for some 76 per cent of yeast production

and sales in Canada, while Best Yeast Ltd.'s share was 9 per cent, The
remaining 15 per cent derived from Lallemand Ltd., while in Eastern Canada,

Best Yeast's share was considerably greater and Lalemand's smaller. Lallemandfs
sales were concentrated in Quebec and consistituted a swall factor in other
areas. Despite moderate tariff rates, the level of yeast imports was negligible,

It was largely on the basis of these structural facts that the
Uirectar alleged that Standard Brands! acouisition of Best Yeast was a
"merger, trust or monopoly" operating against the public interest. He did
not believe that the chenges in market structure "involve any such economies

of production or disbribution as would compensate for the elimination of

26, IBID P,182,
27. LIBID
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competition between the two companies,"

Having decided that the accuisition was almerger, trust or
monopoly ! within the meaning of the Combines Investigation Act, the
Commission then considered whether it "has operatedeess..tc the detriment
of the public". The Commission found that Staendard Brands had not shown any
history of monopolistic intent; it had not pressured Best Yeast to sell nor was
the selling price excessive; there was no suggestion that Standard Brands had
taken advantage of its position to raise prices with a view to monopoly profits;
the {pmmission agreed with the company that the acquisition was motivated by sound
business reasons since the result was likely to provide needed and anticipated
expansion of capacity and to reduce freight costs by having plants better located
to supply portions of the market.

The Commission considered the conditions of entry into the yeast
industry and said that raw materiels appeared to be available, enormous
capital was not required and those technical skills that were required were
readily at hand from qualified personnel. The conclusion here was that there
were no unusual difficulties of entry present and that they were only "those
that are normal in an established industry't,

The Commission was recognizing that a merger may result in
economies from which the public would benefit and which should be balanced
against the detriment or likelihood of debtriment flowing from decreased
competition. In this yeast case, the Commission believel some economies

1

bution had been

amld

t,l .

and improvements in the efficiency of production and distr
effected and said:
“In total, these mey have been substantial, but on the evidence

before us, we are quite unable to assess the value of the improvements that

28, Op. Cit. Report 1958 pek.




have occurred or may yet cccur." Neither could the Commission say wnether
any part of the benefits resulting from such improvements had been passed or

to the public,

D

Against these possible benefits the Commission re ecognized that

m

D

the concentration of output had been increased snd the Commission believed

that if the provisions of the Combines Investigation ict relating to mergers
were interpreted in the same manner ag the law relabting to agreements (as we have
seen, such was the interpretation in the Beer case), then a finding adverss
to Standard Brands would follow. However, this case never went to court to
see 1f the Commission's speculation would be correct,

The Commission was concerned at the reduction in compelbitors and
believed the public interest would have been better served if Best Yeast
were to be sold to a buyer other than Standard Braads. However, since no other
buyer was found; and in the sbsence of intent on the part of Standard Brands

1}

to eliminete Best Yeast as a competitor he Commission was not convinced tha
)

s

he public interest had been so affected as to Jjustify recommending a dis-
P 7 g

o

olution of the merger. However, the Commission believed that Standard Brands

Q

e}
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should not be permitted oquire 1ts remaining competitor, Lallemands, nor

to acquire any new competitor that might enter the field,

In its conclusions, the Commission seemed to be distinguishing
the Yeast Report from both the Beer Report, whers there was predatory intent,
and from the Sugar Report, in terms of the comparative extent of competition

)

in the industry before and after the merger. The Commission appeared to say

e
ot

he Yeast Heport that in the presence of monopolistic intent, public detriment

could be established by a showing of substantial lessening of compebtition: and

29, 1BID




that withcow monopelistic intent, the merger must be shown both to have reduced
compebition substantially and to have left the industry in a2 state pre-
cluding competition,

In general, the Commission's approach in the Report was one of
'workable! competition, and in approving the duopoly in the industry after
a welghing of the perfommance and structural merits and defects, the Commission
was using the mode of approach advocated by its critics, However, the
Commission paid lip-service to possible economies flowing from the merger
and balanced these possibilities against the increased concentrabtion in the
industry, although the evidence did not permit an evaluation of the economies,
The economic evidence used by the Commission here was spotty and meagre.

he Zine Oxide ReportSO concerned a similar market structure to
that of yeast whefeby a three firm industry was reduced to two. Zine Oxide
Itde purchased Durham Industries Ltd. which in 1955 meant that the combined
compenies controlled 90 per cent of the zinc oxide capacity in Canada, and
accounted for 86 per cent of production and 80 per cent of sales of the
Canadian market. However, the Commission!s report concentrated on the price

war activities of Zinc Oxide Itd, which had been pursued with the object of

eliminating one or both of its former competitors and with the discriminatory

@

price concessions given by its supplier of Zinc., The Commission paid 1ittl
attention to the merger, even though it took place within this three firm
industry setting, The Commission refrained from malkking recommendations on the
dissolubtion or the modification of the merger and its only structural re-

£ 8

commendation celled for the consideration of the removal of the tariff on re-

find zinc,
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The Vancouver Newspaper Report in 196031 concerned the newspaper
market in the Vancouver area, which before the merger had consisted of one
morning and two evening newspapers, each independently owned. The wmorning
newspaper was "The Herald" which was purchased by the Southam Company, which
resold it to the Pacific Press Ltdes. Subseguently, the paper became unprofit-
able snd was closed down. One of the evening newspapers, "The Province" was
purchased by the Pacific Press and switched from evening to a morning Newspaper,
The other evening paper "The Vancouver Sun" was also purchased by the Pacific
Press from the Sun Publishing Company Ltd., sad later became the only evening
paper in Vancouver.

To obviate any single-firm monopolistic management the arrange-
ments were that the publisher of "The Province! would be appointed by Ehe
Sun Publishing Company even though both publishers were in the employ of Pacific
Press., The owners of "The Province! and "The Sun', the Southam and Sun-
Publishing Companies respectively, were to continue to control their respective
editorial, advertising and circulation departments by contract. UNevertheless,
the entire daily paper\publishing business in Vancouver was brought into the

ownership of one single firm, Pacific Press ILtd., on whose board of directors
sat the publishers of the two remaining papers.

The Director of Investigation end Research alleged thal these
arrengements operabed or were likely to operabe to the detriment of the

public because the public had been deprived of & choice among independent,

compebitive newspapers. while the monopoly position had enabled Pacific
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Press to enforce arbitrary rules reguiring cer

N

purchase space in both newspapers if they wishe

The Director held that the collateral arrangements for the

31. Report Concerning the Production and Supply of Newspapers th
City of Vancouver and Elsevhers in the Province of British Columbia. 1260,




appolntment of publishers were insuf
sulting becauss they were liable
Press could become single manager as well as owner, The arrangements by their
very nature, and particularly because of the mutual financial interests o

the parties; were unlikely to result in any substantial degree of competition.

cific Press was a combine because it had accuired control
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over the business of others; it controlled the businsss of publishing daily
newspapers heving general circulation in Vancouver; and because the merger
had operated or was likely to operate to the detriment of the public,
The Commission emphasized the special position of newspapsrs
and their contribution to the maintenance of a well-informed public opinion,

and therefore it was central to the democratic vrocess, The Commission

o

stressed that ideally. there should be sever al newspapers competing for

attention in every large centre of DOleu oni not that large numbers of people
would read more than one, bubt that those members of the public of more engquir-
ing minds would have the opportunity of reading two or more newspapers; that
from the competition in newspapers, active discussion is stimulated, this
being an essential element in s free soclety; that from sach competition,

o

sach would likely be a betber newspaper as & result of the battle for the

The Commission believed that a newspaper, serving the public in
2 competent manner, should undertake to cover news and views of a comprehen-

sive nature on a world-wide scale ~—~ a newspaper of many pages with extensive

balanced editorial staff. It recognized

tion. And, to print a large newspaper every day for a wide circulation re-
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s

savy capital investment in plant and machinerye.
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The opinion was expressed that the big newspapers with big cir-
culations in the larger cities, with 2 corresponding decrease in the number
the kind

[..5.
i

more

investe

and biased news reporting and menagerisl inefficiency, which might well
occur under & monopolistic press. This was the test for 'workable! compebtl-
tion. 'ihen the point is reached, however, that one newspaper gets a monopol

management, then 1

have described, b

The Commission accepbed the point that the
[P p - - Th Fay. . R
continued existence of "The Province” and "The Sun'' were no saleguard ior
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separate newspapers would not be in the interests of the company. JThere-
fore the commission recommended that the parties be restrained from modifya
ing or sbandoning the agreement without court approva

The Commission felt that the reguirement that general advertis-

ing be placed in both newspepers operated to the detriment of anyone wish=-

dvertise in only one, and this regulation was subsequently revoked,

£.4

ing to

The only competiticn thet remsined after the amalgamatlon con-

§

cerned a variety of non-price competition, which was a species of "Salesman

32, See the account of the special problems of the newspaper industry
» T, J. Kreps in "The Structire of American Industry (B4, W. Adams)
Wew York: Macmillan 196L) pe 509-532.

33, Report Ope. Cit. ps 171
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ship". However, in the law courts, competiticn in uality, service and

salesmanship had been considered ilrrelevant. In the Container Materisls
case, the Court of Appesl Judge had said:
"Competition from which everything thalt mekes for success is

eliminated is not the free competition that......(the SeCLioNJoeeoeels
[}

. s Sh . . ye .
meinly designed to protect.”  However, the Commission did not follow this

°

argument, but in its conclusions, it considered legal, a merger which

economically and legally became a virtuel monopoly, but competition re-

35

mained at the publishing level,

One must applaud the search for the public interest and the

ible, empirical enalysis of the Commission in the newspaper merger.

flexi 3

However, if significant econonmies of scale had accrued to Pacific Press

o

and maJjor news benefits had accrued to the public from the merger, could
it be said that freedom of entry remeined available to potential publisher
in the Vancouver srea? In effect, what should be the relevant Vancouver

!

merket? Should, for example, the recent establishment of a printing plant

for the "New York Times" on the West Coast of the U,S.i. and the air transporta-

[

ion of an edition to Vancouver be considered in defining the boundaries of
1 K 36 m N E S 3 Ao

the markeb. The relevant market turned out to be Vancouver, but the
Commission ignored this potentlial new compstition,

In 1961, the Commission reported on conditions in the meat-

packing industry with emphasls on the effects of the szcquisition of Wilsil

terials Ltd. v. 2o (1941) 3 D.L.R. 145 at 167-168.
s -gome interest Ebai a new dally ne Ispﬂm er "The Vancouver
Times" will begin indeoewiewn p bWica ion on beptembef 5, 1964,
c’\65 Re Lyon: ”ReccnT median Anti-Combines Policy” in University
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d, The latter compeny

the country and unlike the

heenn formed in 1927 as the result of several mergers and subsequently it

i

purchased three lesther-producing firms and in 1958 its tanneries controlled
0 per cent of cabttle~hide production,

Caneda Packers into vegetable oil production, fertilizers, processing of

® -~

poultry, marketing of eggs and butter and the operatlon of food and vegetabl
canneries. The Director alleged that Canads Packersf ecvnomﬁc DPOWEr Wa
not reflected by the degree of concentration. Canada Packers! control of

subsbantial storage holdings gave the company additional influence over

O
;4.

ice while its importance in the industry veried from area to area and
prices often varied from ares to area depending on the amount of competi-
tion present, and not reflecting the cost of shipping bebween the markets.
ind of some concern to the Director was the minority holding by Canada

Packers in Dominion Stores Ltd., which he alleged gave Canada Packers an

533

P yad

adventage unrelated to efficiency over obher meat packers.

Wilsil gave

v

The Director belisved that the acquisition of
Canada Packers control of its main competitor in Juebec while Celgary

Pockers was "a troublesome and aggressive compebtitor™ in the purchase of
ale of meat far beyond the bounds

ntreal and Vancouver. The Director

ke no significant contribution to
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stry are
limited by geographically scattered markets and sources of raw materials,
by the relatively limited amount of mechenization which is pratical and

37. Report Op. Cit. 1961,
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by the fact that relatively smgll plants can make effective use of Dy~
products. The Director's conclusion was that Canada Packers was a combine
under the Act, operating or likely to operate to the detriment of the public,

The Commission, after 2 most thoroughly detailed analysis of
the eccnomic facts concluded that Camada Packers would be able to enjoy
economies in the operation of relatively large size plants in different
regions in Canada, while there were adventages to be derived from Lhe
nationwide distribution system. Other advantages accru uing: to the national

he

ct

operator included an ability to utilize by-products more intensi vely and
ability to offer a full-line of meats and related products. However, both
firms were large enough to affect economies before the acguisition and
they cperated at scales satisfactory to the Commission., After the ac-
quisitions, under Canada Packers! ownership, no significant economiss were
demonstrated, reportedly because of the administration of its individual
plants end divisions as separate units, The Commission concluded that

the operations of Canada Packers in connection with fertilizers, poultry,
eggs, butter produce and canned goods did not significantly affect the
position of the Company in the meat-packing industry. The Commission
believed that the Company's minority interest in Dominion Stores Iid. had
not resulted in undue considerations to this food chzin,

The Comm1881on thought that Canada Packers! accquisition

w

nificantly reduced the competition in the local livestock markets of

U)
e
[}

the two firms and in view of their regional and national markets, could
be expected to lessen competition in other Canadian markets as well.
The Commission admitted that "although the process of amalgamation in the

meat-packing industry has not yet brought asbout as great a degree of con-

cemtration as exists in some other industries, it wuld appear to be
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activity in such an essentlal food industry as is consistent with
38
2

the Commission, the acguisitions

were contrary to the public interest as being likely to lessen competition

in the industry in a substantial way and so deprive the public of the benefits
of the compstition which obherwise would prevail,

*;
;..’.
wm
1—1.
b
P.
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islation of 1960 defined ‘merger! as an acg

which "lessened competition® to the detriment or ageinst the interest of the

public, vwhile the previous legislation, it will be recalled, defined a
combine as a "merger, Lrust or monopoly" which operated cr was likely %o
operate to the detriment of the public. The conclusion pesed a question

for the Commission: should the assumpticns of the Beer and Sugar cases be

b3

considered to be applicable in the Meat Packing case under the new legisla~-

.

tion? Since the post-merger markelt power of Camda Packers did not give i%

LS

o

a monopoly or allow it to exercise monopolistic control; the Commigsion felt

that if{ the assumptions of these cases were to apply, Cenada Packers' activities
would not be covered therebye.
1

The uncertainty of the interpretation of the new legislation, led

the Commission to recommend an inquiry into the possibility of a court order

[63

under Section 31 (2) with the objective of dissolving the merger; and in
the event that it were found that such remedy cculd not be scught, an in-

uiry into the possibility of a court order to prohibit Canada Packers

.Q

from further reducing compebition through sdditional acguisitions,

Since the Commission found thal competition had been reduced and

38, IBID p. 428,
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wes unable to find any important gains in economies flowing from the merger

(9

to balance against this reduction in compevition, the Commission believe
the new definition of merger, with its emphesis on "lessening competition®
embraced the meat-packing situstion., Alsc of interest, is that whereas
previous reports, for exemple, on Beer, Yeast, Zinc Oxide and Newspapers
tended to de-emphasize the decline in the number of competitive independent
firms, this investigation stressed the need to maintain such firms as a
public intsrest factor.

However, the Department of Justice eventually did not think it
worthwhile to take the case into court, and it has been dropped recently,

We conclude our brief survey of the work of the Commission with
a short note on the Report on the Manufacture, Distribution and Sale of

39

Paperboard Shipping Containers. The Report dealt with an industry
which produces protective boxes,; made of containerboard grades of pPaper-
board in which goods are shipped by common carrierseho The Director was
concerned with price-fixing by the few integrated manufacturers of paper-
board and shipping containers and by the large muber of mergers in the
industry between 1945 and 1960, Prior to 1945 the great part of the container
industry was in the hands of independent companies, but by 1960 the great
majority of these companies had passed into the hamds of & few paperboard
companies or integrabed companies, which already were manufacturers of
beth paperboard and shipping containers,

The Commission was fearful of the way the whole structure of
the shipping-conteiner industry had been radically changed., The Commission
thought that the effects of integration through the many acquisitions

39, Report 1962,
LO. IBID Dok,
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would be to discourage new entrants at both board and coatainer levels of
production. The belief was that because of the legal uncertainty and
because of the difficulties of unscrambling the mergers, dissolution would
not afford a practical solution. The Commission, therefore, felt that the
elimination of the tariff on bosrd and containers would prove the most
effective and long-range remedy to deal with the situstion that had developed
in the industry. The result would be to restore competitive conditions to
both the board and contaziner levels of the indstry and from which the public
would derive benefit in the form of lower prices.

The purpose of our synopsis of the work of the Restrictive Trade
Practices Commission in the merger field has been to point out the funde
amental problem for arnybody having to pass Judgement on a particular merger.

he Commission has recognized that under some circumstances the structural

H

restraints inherent in merger may be offsel by an overall strengthening of
the competitilve process, Bubl since the earliest days, all the agencies of

anti—combines enforcement in Canada have understood their basic responsibilit

<§

to be the maintenance of competitive markets,
The problem for the Commission has been to determine in each

1

ar the economic dats on market concentrstion and market

15y

investigation how

inference of a decline in competition sufficient to

,\"

structure warrant ar

1Y

ffect the public interest adversely. Uhere the Commission found that the

o

“public inberest was not adversely affected, this has implied that the merge:x

resulted in significant gains in efficiency or economy, which otherwise would
not have been realized and in the transfer of.such gains in price, quality
or service to the public,

Clearly, the Commission's approach to mergers has been one of

1

"workable" competition, which implies that sttention has been focused on
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at least three generel benchmarks:

market. In no case has the relevant market been identified without

reasonable care; in newspepers it was defined as local, in beer as

regional, in meat-packing as mationsal and in zinc as international, The

second benchmark revolves around a balancing of economic facts concerned

[

criterion for assessing impact on the competitive process. Before making
its recommerd ations, the Commissiocon has considered such economic factors

o
1

as economiss of scale (in beer and meat-pmcking), accessibility of new
firms (yeast and newspapers), competitive imports (sugar), the volume

of capital required for modern efficient operations (sugar and newspapers)

QJ

and the psychological factor of intent (yeast and meat-packing), The thir

enchmark concerns the expansibility and sccessibility of old and new firms
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merged firm and the legal
,l’]
and economic conditions of enbry into the industry should be made.,

The Commission has inevitably been criticlsed by some writers,
It has been suggested that in merger cases, "the Commission's discussions

have been narrow and lvgallSETP and have not adeguately explored the basle

[t

economic issues, Like a court, it has generally confined itself to the

consideration of the evidence presented by the Director and the opposing

L2
arties". Tt may be that the earlie

r reports lacked econom nalysis,

k]
H'

especially that conceming the besr industry, but as wes have seen, there

iy

has been much improvement in later reports. And, if the Commissionfs

4l. R, Lyon. Op. Cibe
h2e Ge EOSvhbl th end H.G. Thorburn Op. Cit. p.103




- 78 -

43

Norientation has remained legal rather than economic!, ™ it is maintained

this has been the consequence of the criminal sebtting for anti-combines

<

thal
in Canada, and a lack of a clear definition of the public interest by
Parliament. Since the goal for the Director must be criminal prosecution,
inevitably there are legalistic undertones in the Commission's reports.

The Commission has pointed the wey to that selective policy.
which most critics claim is essential for a public policy for mergers.
ind as one writer hassaid:

"The principal obstacle to the development of a selective
policy in Canada has been the virtually complete assimilabtion of the
mabtter of mergers into the main stream of combines law for the past half=-

Ly

century'. Clearly; the implementation of a truly selective public policy
is beyond the normel scope of a court of law, Such a policy must depend
on judgements of an almost exclusively economic nature, while the courts
nave eschewed any balancing of economic issues, Their position is aptly
summed up in Sir Frederick Pollock's famous dictum, much quoted by his
judicial colleagues that "Our Lady of the Common Law is not a professed
economist", However, some critics have suggested that the Jjudges have
in fact become committed to economic theories of dangerously narrow dimensions.
We have earlier seen how the judges have interpreted the public interest in
the two merger cases that have recently come to courbt. FProfessor Gosse
believes that the courtts conception of "competition® is that of the law

of the jungle and is not only over-simplified, but also inconsistent since
. . . . . 45
agresment or merger is permitted to the point of virtual monopoely.

1%«3 ° W‘e Ge Phillips s ..QE" Cit ¢ P 090
Lie IBID p. 97,
L5. Re Gosse Op. Cib. p.207
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The relevant

modity, world-wide production, the effect of a world price and the situa-
tion existing throughout Canada, I would be of the opinion that the prosecu-

be looked at in that respect, and cannot be confined to a considera-

49

tion of the one particular sres (Menitoba and Saskatchewan )"y But the whole

supplied almost entirely by Canadian pro-
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ducers, with the aid of a tariff,

w
m
I...J-
o
as

"There is nothing that I can see to prevent others including

the eastern refiners or some of them, entering the field of sugar refining
in Manitoba at any time. There would seem to be no economic reason, ex-
cept perhaps the effects of over-production to prevent theme”S Yhat better
reason could there be to prevent them?

The Judge found that the merger had not destroyed compebition,

and went on to add that it had not M"even limited competition'. This could

hardly be reasonable, bearing in wmind the facts of the case and the market

o/

shares of BeC.S.Re in Saskatchewan and Manitoba after the merger!
Cther questions, such as the basing-point system and the

3

cn sugar, were dismissed as irrelevant and the essence of the

1y

ik
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case rested con the merger and its competitive and pu
o

Columbie Suger Refining Itd. Op. Cit. at 637.
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on, we must conclud

F.J'

From this discuss
prudence in Canada is at the crossrcad., Doth u
Tlustrate how difficult it is for the Crown to obtain a conviction in a merger
case, Although Canada is in possession of a strongly-worded statute per-
taining to mergers. she is virtually without an enforcesble mergers policye
The Commission and the Courts seem to bhe working at cross purposes., Lhe
legislation fails to define the offence unambiguously, the Jjudiciary remalns
rigid in its thinking while the Commission and the Judges do not apply the
same set of criteria. In criticizing the Courts, we must condemn their ex-
clusive emphasis on competition, and the dangerously simple conception of
it which they have accepted. Thelr approach is out of keeping with the approach
neasded for a selective mergers policye

The Beer and Sugar decisions were unsophisticated from ran
economic point of view and the green light was given to progspective mergers,
unless they were to result in a monopoly, We can only puzzle over how to
reconcile the interpretations of the law preferred by C.ds. McRuer and Williams
and the arguments of '"workable compebition" preferred by the Commission,

The Commission had hoped that the Canadien Breweries and
Sugar Refining decisions were wrong in law or that they were no longer
applicable in view of the 1960 revision of the mergers definition. As we
have seen, the Commission in its Meab-Packing Report believed that the new

e offence, namely mergers. which are likely to lessen com~

industry in such a way as to prejudice significantly the
sublic intersst in - free competition, would embrace the meab-packing in-
dustry. However, the Department of Justice recently decided to drop the

case, while as we saw, in the very recent Paperboard Shipping Containers
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Report, the Commission renounced any hope of proving an offence under the

Canada has had 2 unique opportunity of combining both an ad
hioc approach to mergers in the Reports of the Commissiocon, welighing all the

factors involved from the steandpoint of the public interest: and the strictly

&

legalistic approach of the Courts., However, it would seem that the Commission
and the Courts have been working with different criteria, and our conclusion

must be that Canada todasy seems to be further than ever from any selective

and discriminating peolicy for mergers.




THE ZVOLUTION OF A BRITTISH MERGER POLICY

The following analysis will sttempt to account for the British

approach to mergers against the general setting of monopoly control, as it

wag described earlier in the essay. We shall trace and offer some explana-

which has been reached at the present time, when new legislation on mergers

o

is pending. In effect, what is required is an explanation of why the British

have failed, until now, to take any steps to control mergsrs, even though

their monopoly and restrictive practices legislation is 16 years old. The

answer lies partly in the characteristic British tolerance of monopoly,
partly in the economic circumstances of the vperiod and partly in the fact

that only as experience was gained of the workings of the post-War legislation

could efforts be made at atbacking further characteristics o
There has not been that same dogmatic belief in Britain in the
evils of monopoly power as found in the United States and mornopolies were
bestowad on such enterprlses as the Eagt India Company as long ago as
Elizabethan times, through the use of Royal Charters, The mere existence o
monopoly power has aroused no great protest, but whal has been viewed with

concern has been the possible abusive use of such power.

that in the inter-War years the British
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Government positively fostersd the cartelization of industry, with its
encouragenent of trade associations and mergers, Of over-riding concern

to the Legislative during these years was the depressed condition of the

3

the form of mass unemployment, and the

f__J o

conomy with its sociael evils ir

concurrent loss of Britain's share of world export markets. No monopoly

£
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legislation could be considered aporopriate at this time and there was

even less concern for Just one aspect of moncepoly contro
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A number of other factors contributed to increased concentration

Ty 2 ?

n British industry from 1935 onwards, The dislocation and disturbance of

!..J-

the war years left a permanent mark on the structure of many industries,
particularly the grain milling, tinplate, building bricks and textile
finishing trades.  Among the more normal factors affecting concentration,
technological changes took pride of place and contributed to increased cone
centration in such trades as tinplate, watches and clocks and mineral oil
refining. Such changes as had occurred were noted by the authors of the
1944 ¥hite Paper on Employment Policy, in which the Government pledged
itself to "take appropriate action to check practices which may bring advantages
to sectional producing interests, but work to the detriment of the community
as a whole',

The 1948 legislation providing machinery for the investigation of
monopolies end restrictive practices in industry meant that, in little over a
decade, policy had switched from conbtrolling the wastes of competition, or

ts
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depression economics, to conbrolling the power of monopolies created in

o

stead, The pragmatic approach of the Monopolies Commission resulted in

ocused on securing the technological benefits of large-scale
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which such advantages

production, while minimizing the danger of expleit
might make possible,

The Act of 1948 was passed ab o time when the need to increase
oroduction, especially thet required in heavy industry as well as that for

secondery menufacturing industry constituted the outstanding national
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priority, aml the relevance of this is that, in genersl, the preoccupations

of th

]

legislators explain the shape of the legislation., If increased

production were the aim, then restrictive practices were logically the

‘..Jc

mmediste target. As a result of this preoccupation, 19 of the 22 reports

of the Monopolies Commission were concerned wibth restrictive practices.
There was no effort made to deal with mergers at this time since there

appears to be no a priori reason o believe that a merger will result in
an artifiecial restriction of output, as is the case with a restrictive agree-
went .
This first attempt at dealing with monopoly was enacted by a
Tabour Government, which in theory, was well placed to deal with monopoly
and monopolization, but which may have been hamstrung in practice by its
beliefs, On the one hand, those in the party who foresaw e rapid transi-
tion to a socialist economy were perhaps not greatly interested in a particular
defect in the existing system. On the other hand, those who most strongly
advocated the setting up of large public corporations mey have regarded the
consolidation of large private units as a necessary preliminary to the
eventual nationalization by the state. Others may have felt, on purely
economic grounds, that there was a strong case to be made out for monopoly,
whether private or public, and none for restric
The Restrictive Trade Practices Act of 1956, although introducing
new and important quasi-judicial machinery, was again pre-occupled with the
problem of restrictive practices, There was no specific provision for the

control of mergers, while the reconstructed and deflated Monopolies Commission

wes charged with investigating situations of monopoly in specif

W

. . e ;
The definition of monopoly was exactly similar to that used 1n the 194

[80)
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legislation

3

collaboration, controlled

dustry. The result was that merger comrol was non-existent, for only after

an amalgamation that

output. could the Commis

for taking action on the report rested with the Government,
In the meantime, something akin to a "merger movement™ was
btaking place in British industry. Although there are no recert studies of

5

concentration in some industries hes incressed and is increasing.

1954 and 1961 quoted companies spent nearly £1,600 million in acquiring
contrel of other companies. The larger concerns have been the most achive

in teke-overs, since the 98 very blg companies that in 1960 had nel assets

of £25 million or more, accounted for nearl

on acquisitions., At theilr pesk in 1959-41 mergers accounted for cne-fifth
of the investment activities of cquoted industrial companies. Between 1954

and 1959, £100 nillion was spent annuelly on acquisitions, but in lster
Jyears there has been a very sharp increase, In 1959, £300 million was
devoted to such acquisitions while for each of Lhe years 1960 and 1961,

this amount rose to £330 million,

compenies such as Dunlop, Unilever, Pilkington, I.C.I, and Courtaulds
have extended far and wide, but in recent years, technological develop-

gources of supply and over market outlets, New uses have been found for

existing end products and we nobed earlier how the chemical and oil




7. glass and cesment. In particzler, on

should sention the formation of the British Motor Corpgors

tin Motor Company and Horris

search

_..J

-

ac particularly as respects

manufacture and assewnbly abroad, For over two decades the combined Aust

and Veuxhall, had been steadil

hy 1935 the Austin-Morris share had fsllen to 54 per cent and the Ford-

Vauxhsll share had risen to 25 per cent, and by 1950 the figures were 40O

H,

sales in the home market amount to 40 per cent of the total, so that the

per cent and 36 per cent respectively. The latest figures show that the

companies between them had 60 per

(=7
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eerlier decline has been halted, and no doubt the consolidation has played

no smell part in

At 3

I§

UJ

B

producer of man-made fibres, but since then

BN

I

mainly by the acquisition of other companies, into the fields of paint,

plastics, wood-pulp, engineering, packaging and finished textlles,

*o

OF varticular concern to public, solicy mokers must have been
pa :

2. P.L. Cock: "The &ffects of Mergers" (London: Allen and Unwin,
L pe 380,

- Ty nd Tyas £ -

3, The Economist? June 13, 196L p. 1257,

t has spread its interests,

JM.Cts success.” Untll 1958, Courteulds was a specialis’

aone
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of the n el ted

clearly pointed the way to greater concentratlon.

o

e recent mergers, vhich

One can mention the acquisition in 1957 by Courtauvlds o

f,.l o

ts only major rival in the field of rayon production, while im 1961 it acquired

British Enka, another rayon competitor. British Ropes amalgamated with

o

Hood Haggis to form a unit which produces over one-half the national ontput
of hemp and wire rope. Tube Investments in acquiring Raleigh gained control
of some 85 per cent of bicycle manufactwing., United Dairies has merged
with Cow and Gate and acquired Aplin and Barrett to dominate the processed
milk and cream industry. Flour-milling and rebail bread distribution are
among others that have seen a growth in concentration in recent years.
Some mergers have raised importent socisl considerations, especially
in the newspaper publishing industry. The "News Chronicle" wes teken over

3

r the 'Daily Mailt, while the 'Daily Herald! will shortly cease publication.

-

-]

J
The result is that inside five years, the British public will heve lost the
benefits of two national newspapers. Meanwhile, such 'Press Lords' as

Tord Thompson and Mr, Cecil King have come to dominate the ownership of
British newspapers. The lLabour Party has suggested that the closing dowmn of
newspapers is a threat to civil liberties and the State should have the power
to veto s newspaeper merger it considers undesirable, Lord Shawcross
suggested that a Press Amalgamations Court be established, which would agree

to a merger of newspapers only 1f 1t were shown to be in the public interest

/
iy the accurate presentation of news and the free expression of opinion®,
The Covernment itself has remained active in promoting certain

mergers, and in 1960, the Minister of Civil Aviation used the power of govern-

ment patronage to promote the consolidation of the British alreraft industry

L. 1The Observer'! December 1, 1963. p.l.




- 90 -
into two rivel groupings. Recently, the Board rade has been very active
behind the scenes in the wave of cotton amalgamations and now seems to be
prepared for similar action in wool,

Some of these 'conglomerate mergers' present specisl di
for the statisticians and their attempts to infer whether a merger is for
business concentration or for diversification., For example, when Courtsulds
accuired the Pinchin Johnson paint company, on nommal statistical classifica-
tions, this would represent a diversification in terms of Courtalds! textile
interests, but since it already had interests in the paint industry, this ac-
quisition in fact represented increased concentrabtion in paints.

'The Economist! has felt that for each of the mergers aimed at
<

diversification, recent years have brought several aimed at concentration

(

he paper cites the brewing, paper, printing and publishing and clothing
industries as being most active in the recent 'movement'! while the degree of
concermuration hes increased sharply in the radio and electronics fields.
Behind the 'movement' there appears to have been several special
influences ab work. Firsily,the British mer ket was frozen into a peculiar
rigidity during the periocd of war-time and peace-time controls., When these
controls were finally loosened and relaxed, the established concerns had an
incentive to consolidate and increase their hold on the market by defensive

mergers with others, while newcomers found

distributive contacts with the market most readily by buying up other companies
less ggressive or weaker than themselves. Secondly, it was no sccident that

distributor ageinst the menufacturer, by integrating backwards, This altered



the belance of counterveiling power in the British merket away from

the incentive for another

Cne widely

wave is that an important

stimulate more mergers, The Act of 1956 has tended greatly to curtail col-
- . . 6 oy s
igctive price malntenance, with the result that when businessmen hove b

preventad from agreeing on prices

interests, The impulse to merge in the cable and copper industries appears
to be attributed by one established authority to the Renorts of the
Monopolies Commission on these respective industriese7 Another observer
has sald: "The success of the Registrar and the Court in dealing with re-

strictive practices has almost certainly been one of the elements contribue-

ing to the continuing wave of mergers in Britein of recent years.”

ot

The basic inadequacy of public policy with respect to mergers
was clearly demonstrated duwing the famous I,C.I. proposed take-over of

Courtaulds in 1962, Both companies were glants and it was reckoned that I.C.T.

1

was among the first four largest British industrisl concern, while Court-

aulds ranked amongst the first thirteen. On a sales basis, I.C.I. ranked

twenty=second among world companies and Courtaulds ninetv-fifth. Both
Ly & ) o

ompanies had been "merger-minded" and we have already referred to the

5 'The Bconomist' July 4, 1959,
6. According to Dunning and Thomas, Op. Ci& b 202
380 agrecments scheduled by the Registrar for court proc

5 @&

7 ?The Times'  April 29, 1959, p.20
&, *The Economist? babwuawy‘ﬂwg 1961 p. 579,
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ication activities of Courbaulds, while I.C.I. had been creaved by
one of the most dramabic company amalgamations of the 1920's. Although I.C.l.
had subsequently grown more by direct expension than by amslgamation, it had

>

taken an occaglonal fgobblel.

Courtaulds were said tobe the largest producer of man-made

fibres in the world while I.C.I. already was the second largest chemical grou
fa=l
after DuPont. Together I.C.I. and Courtaulds would be little smaller than
DuPont in total assets by book velue. It was presumed that Courtauldswould
o By
take in all the fibre interests of the combined group. The 30 per cent of

.

its assets oubside fibres would add substentially to I.C.I.'s cepacity for

sulphuric acid, carbon disulphide and plastics film, and give the new group
zbout a hare of the British paint market, The chairman of L.C.L.

openly acmitted the motive for the merger; it was Lo s trengthen comuand of
the British manufacture of fibres. Although the main result of the merger,
apart from increasing concentrabion in chemical and paints, would have been
to make L.CeIl. a virtual monopolist in fibres in Britesin, this monopolistic
position was defended by the chalrmen by citing potential competition from
9

other large chemical and fibre producers abroad.

During the ensuing tbattle! between the directors of L.C.I. and

Courtaulds the British Government began against its will to get involved
& & 3

when many people voiced cries of Mmonopoly" at I,C,I. However, the Govern-~
ment decided that it could do nothing. Under the 1948 legislation, it was

realized that the Covernment could take no action against the potential

he right to examine the resulting monopoly

ot

monopoly, but could only reserve

9, Ee. P. Learned, F. J. Aquilar and R.CeK. Valtz: "Buropean Problems
in General Menagement" (Homewood: Illinois 1963} p. L68-505,
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‘once it had gained wore than one-third of the market. The Government effect

ve

3

washed its hands of th

\I‘
9]

affair', as observers commerd ed,
There can be little doubt that Britasin's expected entry into the

Turopean Sconomic Community at this time led meany pecple to take g liberal
=~ o 1%

view of the merger wave of the period, since it was expected that Britain's

34
{

competitive position vis-a-vis its Buropean competitors would be strengthened.

iith the abolition of the internal tariff in E.E.C., no firm wuld be free of
overseas competition in its domestic market. In effect, the expected outcome

:

was one of 'workable competition! in an international setting.

However, when the attempt to enter the E.E.C, eventually had to be
sbandoned, the 'merger movement' gained a new perspective and led to 2 fresh
outcry for "something to be done about mergers'. The I.C,I. ~ Courtaulds

the inadequacy and loop-hole in the 1956 ict,

o
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in the context of 2 Britain outside the B.BE.C.. The argument was that since

only monopoly positions --- as defined in the Act --- could be investigated,
and bearing in mind the difficulties and reluctence of governments to dis-

. 10 , ,
solve established monopolies, then emphasis should be placed on the more

practicable method of preventing the establishment or growth of undesirable
monopoly positions by disallowing particular mergsrs,

Hence, proposals for setting up machinery for the screening of
new mergers and the establishing of criteris for judging the desirebility of
any particular merger have been offered from a number of inter ested parties.

However, as we have already observed, there canbe no

‘the judging of a particuler proposed merger. 4nd in the Bri itish sstlting,

10, The Monopolies Commission in its reports on Single-firm monopolies
has not yet proposed the dissolution of any monopolistic firm, Meanwhile, the
Government rejected the Monopoly Commissionts recommendation that I
Tobacco be required to sell its shareholding in Gallaher,



Since the British have been concerned with the use of moriopoly
power, the approach of the Monopoliss Commission has been a pragmatic and

an empirical one. This has meant that the Commission has studlied the mono-
polistic firm in action, before meking its judgement as to whether the public
interest has been injured. The result has been thet attention has been
focused on the performance of the firm in such matters as prices, profits,
efficlency and exports,

However, public policy dealing with mergers and employing a
1performance! approach runs into insurmountsble difficulties, It is very diffi-
cult to elicit sufficient relevant information from the firms themselves to
show, beyond a reasonable doubt, that a completed merger has not resulted in
scale economies. In the case of contemplated mergers, 1t coul 1d be that the
individual records of the merging concerns wight be examined with respect
+o various facets of economic performance, but this would involve prolénged
enquiry and the delay would likely inhibit both desirable and undesirable
mergers. And this approach would not get over the basic difficulty thatb,
at lesst in terms of market power and freedom of actlon, the new whole
would be different from each part taken separately or all separate parts
added together.

A possible way out of these difficulties for the British in
establishing a public policy for mergers would appear to be to break with
the traditional 'performance' approach. Alres dy, the tradition has been
broken in the atbtitude baken with respect %o restrictive practices, where

he presumpbion is that they work agalnst the public interest. The

L

ot

alternabive would be to jettison the judgement made on the basls of per=-
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formance and Lo replace it with a judgement made on the basis of the




reduction in the degree of competition., This involves taking account of the

O
I
o
£
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structural aspects of the market. We earlier examined the adventages

structural approach over the performance criteria.

In 1960, one observer was advocating the setting up of & Monopolies
- . . e o . 11
Court on the same lines as the Restrictive Practices Court, The onus, he
argued, should be on those proposing the merger to convince the Cour® that the

merger would bring positive benefits to the public. In the case of a finding
adverse to the respondents, the Court would then ban the merger,
By 1961, 'The Economist' was offering a two-tier solution to the
12 . o
problem. there a merger was liable tc engross some larger share of the
market, for example, one-half or two-thirds, the presumption should be that

the merger would be contrery to the public interest and should be forbidden,

1e pertie

0w

ought to be given the opportunity of

Justifying it in a2 Monopolies Court as offering some of a set of specified
over~riding benefits to the public. The second tier involved & merger which would
bring only one-third of a market under a single control. Here, the proposal weuld
be investigated by & short procedure similar to that followed by the Honopolies

bhet this too. should be forbidden

{. .
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Commigsion, and 1f this svggest

as being agsinst the public interest, the parties would agein have the chance to
Justify it before the Court,
However, these proposals were taking place during a period when the

Government s over~riding concern was with the very slow growth rate in the

b

¢ balance of

were mounting labor disputes and
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11, P. Huthe
Series, No. 219.
12, 1'The Zconomis February 11, 1961, p.579




themselves to the legislsatom, "It 1s probably as well to accept that interest

in doing enything about monopoly is as weak and flickering. among politicisns as
vms oy 13
mong the publich,™

Fitman unsuccess

wholly or partls

Tumperial Tobacce and its holding in Gallsher

divestiture.

cases te the MonopoliesCommission, It was proposed that any merger cumcerning a
company with net assets of more than £1 million or affecting a combination of

net essets likely to exceed £1.5 million should be registered with this new

N

he should think the merger liable to set up a dominant vposition
iy £

b~
5
e

officer,
any industry or trade, he could at his discretion refer it to the Vonopolies

1,

Commlssion to advise '"whether the proposal is on balance calculated to bring

n




gains to the public interest nct obtainable in other ways, sufficient to outweigh
. s X i . o1
the public interest in meintaining competitioni
the
the traditional approach was in jeopardy.
Later in 1963, J.B. Heath in his Hobart Psper entitled: "Still
Hot Enough Competition?" proposed similar measure bo plug the gap in the 1955

legislation. He suggested that a newly constituted Registrar for Moncpolies

ES

should be appoint and mergers involving assels of over a certain amount

!J.

should be referred to the Registrar. The critical monetary figure for Heabh

was £5 million., His proposal further required that if the Registrar thought

the merger would reduce competition without demonstrable counteracting advantsges,

he should refer the case to the Monopolies Commission for considerabtion. The

Pregident of the Board of Trade could then act on its recommendstions if he chose.
However, by this stage, 'The Economist! which over the last few years

has consisﬁently ¢all for action in the merger field, was advocabting even

. 1 X cis s . . s
more radical steps. > The journal criticized Heath's proposals for not providing

pead of action that would appear indispensable when intervention is en=-

[¢]

the
visaged in a big-business deal. It felt that the Monopolies Commission was
not the fit body to adjudicate on such lmportant lssues, but should continue
to delve into the facts of existing monopolies,

In fact, 'The Eccnomist! was calling for the use of the similar

structural criteria for merger that have been proposed by some Amsrican economists

and which we discussed earlier. The paper suggested that there should bz a

1L. 'The Gconomist! February 23, 1963 1».722,
15, 1The Economist! July 20, 1963, DPeR76.




such that a

LYo duce overwesning sconomic power .,

paper was advocabing thet public policy attack "conglomerate' mergers for the

The "wnether it was, for
reasonsble to argue that the pobential economies of scale In an
are so great and the British market so swall thet firms can only abteain the
sime by combining, or whether a monopoly, which is by definition
less pressed to make short-term profits, can better afford to, and would, do

long-term research and whether these results of a likely to

benefit the community."
The Economist! was pressing for a complete break with the

traditional approach te monopcly. WMot only should the pressrvation of com-

Paper in response Lo these groposals,
17 :
corbrol mergers.— ! Inevitably, the

16,
17,

onopolies,

CID. 2259,
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Covernment propose therefore not to make any alterablon in the
18
of the law on monopolies.”
Afber paving lip-service
mergers, the CGovernment proposes that
mOWRing in groups on several enquiries at the same time, should be
gt the direction of the Board of Trade, to encquire into any pro pos

¥}

merger  which would result in a monopoly

recently completed

ket ) or would

corh ol of at least one-thi

an existing monopoly. Furthermore, the Government conb

J,, ~y

Commission's atbtention to certain considerations to which

regard in particular cases in

particularly with respect to efficiency, t 1 and bHechno

industrisl growth and competitive power in international tra
Thus, the traditional approach will be af

of proposed mergers, since the last word in each case will v

Government. UNo doubt a propesed merger, however CQominant th

firm might become, would be treated lenlently by the
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However,

"o report on whether the merger w

oL

we have chssrved,

court-room.

™ r + N S g Al s oo
The CGovernment will tske such acltion as

sppropriate;

Ry

in the light of the Commission's Report. A

.3

as a monopoly and the proposed powers for de

with monopolies would be en-~

forcaed. These new powers involve an investigation by a newly appointed

Registrar of Honopolies, who 1s to be

into the facts of the monopoly and for
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Commission, the questions and




oses Lo seek powers to proh
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1y e faatoy T
ne Lover nmeno

Monopolies and hopss that

2rd of Trade will have the power to order one company to

divest itself of an interest in another as it was unable to do

l_.l +

Trnrey
Lnper

would be undertaken by a British Government,

to be undersestimabting the difficultizs of 'unscrambling' a group of firms
tat hasg been consolidated into one., The experience and spsrsensss of dis
solubtions in the United States is illustrative of the difficulties, Will
the camsolidating firms agree to hold up the merger while an investigation

al Tobacco and Gallzsher, However, one doubts that meny such actions

being undertaken, when such firms know that if they carry tlrough the proces

of amalgamstion, the Government will be most reluctent to crder a dissolu

. )
(4
M

in the svent of an adverse Honopolies Commission Report

advocates of a Jjudicial rather than an ad-

[5)

With respect to the

ministrative approach to merger control, one mst conclude that the argu-

ments favor the latter. It is the Moncpolies Commission and not the
Restrictive Practices Court that has had the experlence of investigating

monopolies and would eppear, on balance, to be the better eguipped in-

21, IBID paragraph 27 p. 5
2, IBID paragraph 25 p. 4
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1

stitubion for carrying ocub s selective polic
wotld inevitably be lengthy srguments over 12;5 constitutes ‘'overweening'! power
and about whether a merger would give wnbrol over 30 per cert of ©
Canadian and American experience is illustrative of the diffimlties of
a legalistic approach,

In general, the new proposals on mergers conform with the

e

pragmatlc and empirical approach to monopoly which has teen inherent in

jos]

British thinking on this subject. The thite Paper must be seen as part

(o}

f a renewsd attack on vested positions in British industry and as a
part of a design for making British business more compstitive., Alrsady
this year, amid great controversy, individual resale price maintenance
has been rendered illegal, and this venture is seen as the other part of
or prometing more competition,

However , it is generally accepted that on the whole, for all
the possibilities of abuse, British industry is still too fragmented and
needs more mergers ravher than fewer, Illustrative of this contention,
one can cite the building industry, which is mde up of thousamds of

small firms, and vhich has been recently condemned by th

s

National Economic Development Council in its remarks that: "3y falling

short it may hold back the expansion of the economy as a whole". The

machine tool industry's research and development activity would alwmost

-y
.

=
g...l .

tainly benefilt if there were fewer flrms., Meanwhile, 'The Economistt

o - s

as the staunchest advocate of & merger policy, has very recently been

there are too many mekesof sutomebiles and that the

British industry could benefit from a merger between the E.1L.C., Jaguar

23

and Hover concernse.

2%, !The Feonomist!, June 13, 1964 p. 1257.




encourage those

The dangers of abuse have been recognized in Britain, and

in general,; one must applaud the new proposals in

[82]

setting, as a step toward a truly selsctive policy for mergers.




CHAPTER  SI

W TITI TR M oA o I AT
INITED STATES BUROPE

institubte a mergsr policy, It is hoped
vo suggest answers to such questions as: policy
in these countries? w developed and how effective is this publie

policy compar Canada's and Britainfs both o

are

developed?

in the U.S.

R .

proposition i

>

nstitutional

4. 7,

i

v other authorities and &t t

®

same time, that any authority vhich seeks
to encroach on another 's power will be strenuocusly resisted and held in

check,

he most developed and

this basic mobivabion ls its reliance on the legal process and

e .2 ' A S NP W S S DRI S 1,
Judicial remedy rather than on administrative regulation, the
prohibitions of the Sherman Act create ciminsl offences, it is
possible for the Department of Justice to institute

. © a s ~ . e
o restrain violations of the law, The significances of
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Running parallel to these political and psychological antsgonisms

to concentrated power is the economic faith in the virtues of the free end

.

competitive mrket, The meintenance of competition is felt to supply an

important psychological stimulus to productive efficilency and to technological

advence and is at odds with the Schumpelterian viewpoint that a firm may

need a monopoly position in order to engsge in expensive research and

&5

®

capital expenditures. In effect, the concept of 'workable compstition’
is an attempt to accomodate and rveconcile this belief in 'fres competitont

with Schumpeber's thesis.

Th

}J'

s American devetion to the promotion of compebitlion and

the bhelief that the most desirable sconomic and scocial comseguences

flow from its imstitution is evidenced by the relatively long history

o

of anti-trust enforcement, Emerging from the Sherman Act of 1890, there

1-43

has develoned a long-line per se offences including price-fixing,

market=-shaering , exclusive-dealing, collective boycobting end other re-

strictive agresments, As in Canada, thereis a basic presumption in favor

ter of fact

o
o

of competibion and the prosecubtion has only to prove as a ma
PN & &y ey

that a restrictive agreement has been in operation, and judgement must



turn toe Section 2 of the Sherman Act

One way of building up market
v [ i

to consolidate previously compebing

desalt with under Section 2 of the Sherman Act, The Act itsel

prohibit 'monopoly'; to monopolize is not simply to possess a monopoly,

.

but the word implies some positbiv

1]

=

How evay 5 OMr concern i

3y be a method of

kills, to seize and exert power

merger policy and we

Section

power or creating

e drive, apart from sheer

in the market. And the j

under Section 2 of the Act is to isolate and define the ele

drive that constitube monopolizing,
s firm in undertaking s merger.

The out sban
merger under the Sherman Act is
took place in 1948, there, the

Corporation from purchasing the

Sonsolidabed steel, on the Facific
abttempt by the U.5. Steel group to monopolize the merket
fahricated steel products. The Government's strongest evidence was that
U.3. Steel took 13 per cent of the orders

western market while Gonsclidated Ste

which means identify

ing example of a case of monopolizi

jev)

UeSe Vo OColumbia Steel

Government sought to bar U,

on the grounds that it

for structurel steel

took 11 per cent, s

merger would bring 24 per cent under the group's control.

1o U.3. v. Columbia Steel

important cases include:

thern Securitiss Company v, UeSe

(Supreme Court 194

{Supreme Court

U)’::i

or
tandard 0il Company of New Jersey v.

U,S. (Supreme

-

oS. v, American Tobaceco Company

{Supreme Court

i

monopoly is

nie Such horizontal integra-

competibiv
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ng through

in certain
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power over price nor did
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! to monopolize,

mel business

comrse of

of loopholes i

the s ection

courts Interpreted them,
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of concentratio

tend to exclude conx
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vised to read: "No corporation engaged in commerce shall scouir

the whole or

Wil L

] oeses0f ancther

The legal starmdards provided by the new section for the

tion of mergers and intercorporabte stockholding reguire proof only of =

But, the problem of economic analysis in Section 7 cases is not only that

of provwiding insight inbo the relationship bebtwsen particular market structures

some basls for ascertaining the probability that a particular merger or

o 1. 2w
stock acqulsit

Y e
riteria

now used in the U.S. in Judging whether a merger is to be it is
necessary to for the first

' ~ i 0 ] N
the Supreme Jouwrt decided a case of the
or " A RN ~ y

1950 amendments of Section 7.
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companies hav

- Ty
the case, The

portant while & fsebtting economlc or competitive advanta

sidered insufficient to outway the structural changes,
or evaluating the probable impact in

the relevent merkebs of the horizontal aspect of the merger, the Court

& substarbial lessening of competition in those
the Court was the possibility of subssquent

I, Brown Shoe Companyv v. U Se 30 L.W. p.4573
5. D. Martin: 0P. Git. p. 345

6, DBrown ohoe Comoanf Fo U@S@ Op. Cit P.L576
7 o
sd.

o Lo B. Heflehower: "Corporate Mergers: Policy and Economic
5” ﬁog_eiﬂua 19633 ,pe 52—!“79

An cslfT




mergers by other firms, "I a merger achieving 5 per cent control were
now aprroved, we might be required to approve future merger 2fforts by

Brown'®s competitors seeking similar market shares.

sought to aveid would then be furthered and it would be difficult to dis-

solve the combinations previously approved!,

The court found this merger to be the "appropriate place at which

o
C)

to call a halt', that is, the Court introduced an incipiency doctrine re-

s

wiring the prohibition of mergers that in and of themselves do not appesr

b of public injury.

ﬁ
o
<
@
£
o
o
(=
)
®
o

It seems that the Court will disallow mergers in order to prevent

i

relatively large firms from getiing larger market shares through merger,

irrespective of the magnitude of the share. The shares of the relevant
b

market united by the merger is relevant, but the standard of legality is

£o be multidimensional, so that no specific percentage is to be used eithsr
to condemn or to condone a merger., Several other factors must be considered
[

in order to evalualte the mearger,

The Brown Shoe case also offered rationale
for an attack on conglomerate mergers. The Court recognized that a firm

opersting in many markets could lead to unbalanced market power, vhich might

o inhibit competition and promote price leadership. A4 specific

4

share of a marketl hands of a firm zleo operating in many other

2,

e unlawful as the same share in the hands

o

markets need not be as large to

8., Brown Shoe Company v, United States Qp. Cit. pel576

Q

”

o ABID
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the very large
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The Court must now look, not into the past inbtent o

erformance of an industry in the

the structure and o

that minimizes the percentage of each firm's business done in compstition

The result is that market share statistics have been re-

ition on which such

cruclal,

or

Ay ot . LA PR ¢ R N RO
merging witn IOUNgSLOWI Lae

LA s 0
» method of

per cenb of capacit
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vhe industry that was decisive.

. and
Pan-American and T.W.A, proposed to merge, since they could not get the
necessary governmsnt approval,

In 1963, the U.S. Covernment issued 2 report of an Interagency
Committee on Transport Mergers, which presented a statement of the genersl
criteria; which would in future be applied to mergers in the railroad
tire, of plant and eguipment and/or reduction in direct costs per unit
of output, which will reduce costs while maintaining or improving the
general cuality of services offered te users?

(3) Cen the economies by the provosed merger by achieved by
alternatives more easily revocable which promise to be of comparable affect

in accomplishing the improvement in overall efficiency?
Y v s % R ~
(k) Will the cost and guality benefits resulting from the mnerger

be reflected in benefl

Huoted

s i ° Ste
I1linois: R. D, Irwin 1955) p. 106.




\ . re . - o
(6) Will the proposed merger serve the longe-run interests of

both the public and carriers concernsd, or is it merely an sbtempt to meeb

rhb-run crisis arising elther because of unfaveorable economic cone-

(7} 1Is the merger proposed, in part, because of the imminent
failure of one or more of the merging carriers, and is it the most appro-
priate solution to this difficulty?

(8) ire the legitimate interests of the existing creditors

DW

end equity holders of the merging cerriers adeguately protscted?

14 T 5o s 1
{9) Does the merger provide adequate protection and assistencs

to affected employees ard take into account community employment effects?
(10) W4ll the proposed merger serve other chiectives of public
policy, including a reduction in publiec

More recent Supreme Court rulings bear oub the policy as out lined

&)

in the Brown Shoe case. The Court lms disaporoved of the 1956 merger he~

tween Continental Can and ia7cw~;ilas Glass and ruled thst Continentalis

( ]
Jumla
o)
o
<
45
o
o
t...:
@
4
9
o
5:~
=t
2
[
-4
6]
as)
]
}_J

cans and Hazells boltltles were not in separabe
part of the "competitive overlap" in the packa

it has been held that Alcoa viclated the anti-trust laws by

e S - nlrat o - s Lr B~ e m
cent of the aluminum cable markst as zgainst Alcoa's 27.8 per ceant . The

] ot TaThey o ol o L s N

11le 5. Vhesbteroft: 1984 )
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waich could be determined the optimum size of firms still allowing conditlons

Weither the Nebherlands nor France has yet attempted to enact

analogous enforcement process, merger

On the other hand, Britain has shared

limit competition by asscclations or

In some ways, the new British policy

C‘"

5

be Paper is stepping down arn unex

L. and Zurope?

£

the basic values common to

policy in Caneda is relatively under-

N

with Zurope the

or mergers envisaged in the recent

cplored lane, although its sebting is

In the chapter which follows, we shall underline the rationale

still in the empircal tradition.
Poon 40 Narmads = mPURERURE R T PR ~ ey e aa
for the Canadisn and British positlions on mergers &as

o
[oN
ot
Eye
8
o]

16, Organization for Zconomic Co- opr ation and Development: HRestrictive

Comparative Summary of «ewislations in Zurope and N

+

P71
O

» And Organization fo
Legislation on Restrictive BusiL\ss Prac Lwobs” Velumes T

ner ide
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wos and cons of a particular cone

the courts should examine these economic im and on what baslis

- 1 e

Parlisment must make some attempht to define what is beneficial and sdverse

east provide a formula, as has been the case

courts can consider the publie

The courts have not

which has failed

Lo define the offence clearly. The result has

L

istic conception of merger policy and

-3
..J

legal

Another unhealthyresult of the

vaguely def




to the public,

industrialist contemplabting a merger has every vight to be confused. If the
purpose of a legal enactment is to demonstrate unequivocally what is per-
missible and what 1s soclally offensive, and therefore to wovide a

o

o the potential law-bresker, then clearly, in the case of mergers

of this excessive legalism in Canadian
merger policy is found in the reports of the Restrictive Trade Practices
Comnission. However, we have already noted the ilmprovement in economic

‘:‘_
D

analysis in the latest reporis.

aconomy and a lack of concern

o
¥

o
<)

In Britein, the vicissitudes of

with the helding of monopoly power have reigned supreme, Only when 1t appsared

o
sconomicelly necessary to implement anti-monopoly legislation in the post-

war world did the Government believe it opportune to act, The process

whereby restrictive agreements are prima facle illegal, but considered justi-
fiable if they pass through the statutory "gatewsys" has proven effective,
e T T G S : - - o ~
nd the investigations undertaken by Trove
invaluable experience for its proposed new role in balancing eccncmic Tactors
in lerge-scale mergers,

T, )

ne ﬂuSrg vheresb Vomergers ana m@:..@pf)ll

g were separabed from the broad cabe-
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menopoly, by employir gquasi=-judic bod the case of restrictive
agreemant s e task of bali-

ancing eccnomlc considersgtions in merger c: he more flexible

ok
o
[¢)]

ct

Seg, s

o

[¥Y

aporoach to complement the goals of national economic policy in the new

fplanning eralts

However, the constitutional problem in Canada whereby combire:

cortrol must appear in criminal form and where the validity of civil sanctions

An attempt has been made to follow
the the United States Shermen and Clayto

Acts and the

Neceage and desist!” orders under the

Aet, in the 1960 emendments by providing for restraining orders beiore con-

viction and even without conviction. The application for a restraining

o

order or for the "dissolution" of z merger or monopoly when there is neit

) < . . L S TR
ves assets of more than a given am or would bring more

O
‘,
C

=

theat envisaged now by Britain, At present, the Department of Justice he

virtually to rely on newspaper reports in order to decide 1Y an enguiry

this process of notification is the first step to that merger policy. whi
is Lal

tribunsl, a sbep which is constitubionally unpredictable at this time,

ther
O
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