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T:ji:)_il :ll_lil{.Cr

ìiÍe,r."gei" pclic;i, ,?.Fl .)îî.,3 e.sl;eüi, c:i ¿ntj"*r:cn,:pc'1,:.r ie5j si;,_ii.riri, has

,:nì,;i .rec;;:r.i,-l-.¡ bejlin .Lc oIr-:r.lril¡ i,h¡: ¿ri;i.,¡rl:Ltion c:í] Ío-'Ì-louer's cf 1¿u::ij_.-i::r.:si, 1

i,i :.n;i ¡i'ea-L i;;:t'eü'i,, f¡i [l:.n.:.iÌa., i:'los',, cf 'L]re j.¡rresi.i:,¿¡,i-.io¡-ls ini-c j-r.o;r,l,ií:c.

ileT.'2,::fs lta. ¡r: been. tn¡.cìe si-:rc;c ltj j!¿u 
'..dr-, -ì e iÌre onJ-;r L-r.;o cå1,$í:]s r-l-ir"er:Lly il^

v,rl,i¡i¡,9 lr.e t'8e]'sr fc ¡'e¿lcii 'ihe ccru: L . \'iei'e i.:l ¡i:.Ls 
'rLt-,cecJ 

e., Tc i,Lie pr-er.iau.'Lr

Û,re¿,l lr'-i l:,ii l h¡¡.e lt: d no i:.:- c:---: j-ons ícr" nerge:i--q i n iler" l-er6j:.1i,.'u-1,:n, i-;¡ii ¡i¡1-:q¡;11

conce.rii h¿.s been voiceiL agäj-ns'ú iiter'¿ei' a.r:'ci.:;ic"v - ver;:" recent!1r, Ll'ie ,3cve::n*

tiieri.i, has shol,¡11 i-i,s 'i ri1;en1,i ons o.f se¿+.'ir:g Li-ll lnil.l-ih-i:rc:l;., i:'h.ìch rtil-l cìeel- ,..¡ iitr

l',.rri.s'c'i--c'..:-i::'. '-,:, I .:ttrtì ::ìi'ri:.J.g¡rnl:t.liens * Ii. the U,S, -lt,i:.r.i,:-L."i:i l';ri:pg i;!ijJ"ljr '1,,¡,,lirii:_r

i-r:, L9' 5O l-': n"r¡Lsrrcl. i; j:ri: CJ-::.]-bci1 iic'L, ti-rr. :-;.Li.t:r,iiti:s l,l 'ii.¿ltlen iÌie -'l-ar,.; u.i'l,le:: ¡¡hi cÌr

pr:r:i::i-sn-Lc'i':.'í' c't' üergâîs r.d-l-1. be Ei -.¡en"

T¡ j.s: ¿ei-.er"a1-1.;,- i;51"e(.C- '¡hai at'lal-gairu,iL-î r.,ns rje.n Cl:.j'.i.;i.:l.i¡ i-t,lilL,Êj-l:Lii;¡.,

'i;o ilre effic:lencJ¡ of jndrisfr,j-e,l r;¡:e.ra-r,iorrs fiircngh fh(: icl.c.tÍ i¡f ,sj._rEciaf,iz¿:.*

i^,j-ö::ti ¿ìI.ici .li,-:.'ger'*sc:1e _¡trccÌu-:'i,ionn llot".;'erier, iireí'SCl:'s c¡.:,-, be i,hr: Llcs't ;i"a:.cii ca*1.

¡,.i€{¡ tÇ i",lne r;onsç1i'-olaiioü .,:.ird, noncl:)i:-l.i-2,;eij-cn of :indr:r-*'L¡"-,¡" iJer"e l-'i es iite l:¿1s'ì r:

lìj-l.emirti+ í';r' p'libl-ir: polic;' *- hci'¡ ,.',o enicl-li.i¡ge i,ìlose äÌ3-fgers 1+1,.,i-cir ¡i.i:e

sl¡ci aJì-;r cl,esirai:-l-e a,niì ,'-et dj ::(lçr-rl-'¿.gç '¿,hcse mel.'grll:'s -n¡ir-rcÌr a.:re .co,lelr:ialJ-;r

di"a.i;rirSin¿ ¡a i:,bLe c cr,r.¡; : i:_', i.i-.'.= s'Lr.nc'ti;:ie of '-Lhe eci-iiioirJ-.

C,lnari,Ía.n coi-¡Ll.lines pi'cii:i.siori,:; heiie been shallird lra.rbì,¡'b¡r cer.i¿L'j n

icleal-isLic ''',re 
-l ue:; liehcì in (lrlr-rirltì.1 rr:"i f h 'i.,ire Li*S"¡ ¡e'r, -lhe: qtÌr:ie ciieiinci,

Lii si,o::'J¡ oí e::iioi"cclleilt, {or )¡:.cLi of eníorrcei:Li:li,) ìra.s }:eer.r. ¡r'e;-'tJ-rr =¡¡ i-¡ i-r.Ê-orecl

b; i-,1:te itsl;j';u"'fÍclal set,j,ings, TÌ:e .r":.c'i, j:liai, ihc cil:r:.:ti-'l,ritici: r".r.r;-i.i"rì:j

;::ci:bi:res .lc"w j:o be i::i ti:ini,lla,'l íoi,rii he.s .p,raba.b'l-;r r:o¡i.li:ibui,ec]. ri.lost, t,c Lh¡.i

-1-¿"c]" c¡f en f o'rceneiil, a.nd. sgl-s¿r.;ir¡i'rJ. in can:-ci-i-e,¡ ccir-*rin es cclrtrol 
"

Ïn bh'¡ pa$t" Great ]jr.tain i,râ.:ì -ri1;jl(.rr,:.1; e.ri;r â.nLi-j*rrclil{:.}1tol-¡r snfc}r¡E*

irL.rT\'i àBert.cì cs, i" i-¿,r:!; of an;, inher.:nL ;,i:ui,-r¿¿l ,¡ i:ow¡:t"ð.s i,he liol_dir.g cf



(ir,j- )

itioí\opci--jt ïfor,iere i,<:ge|he:: iø'ì-ih t" airlnceli¡'¿"'';i cr:r r:ii thç r',.j1'? 'ii'.íce.cl-i¿"ie

¿c,:norrúc p:-oì:l-ens t;ra.cir: ta.:iL'i*i¡'"r:s-Lr iirappr'c,,..''i ete. ilo,.,¡er¡er", in ihü

per";Lcid s'i iice i,l.re end oí i,he ile*old 'i'.oriii ¿¿lr' ¡- ',',-ho] o ne-,".1 jr.ti"-ìsprucie-rii:t:

haç er¡olvr¿rJ frorn ]-,!re -ì Çl¡6 ald J-956 en¿,i;L¡re:r:ii, s ) and "Lile recenÌ; pr'o.pcsal-s

f.cr å. iüeïgei" 1ra}-ic;'rrusi be råe-recl as a s'cel: in ih¿ groi,ii-L.b of e. dist,incllv

:'--': :'-; ..ì- ¡ø-;'-.-i .-¡'- 6

Ì!íono;loJ-y pciicy ii-:- lhe íiij;ç-¡ç:i.:.eed-s ì,ir l:r -: n'i:c-::abecl j-irtt the

',:¡hol-e f::ainei:¡oi']c oÍ publ-i c super-rision of l.-,he econongru fu pal'ì;icu-].aru

Canr-."cl ,. ulgeirllv neeci¡; ì:c ::edeli-r-:,e ',.he objeciirres belij.r,C ihe icgislaLi on

a,-ìlc'l îo j-;rsiri,;l-.1- ::eir gr-:irie¡:csì;s Íoi' the rrir-,-r-sb*bu-siernrr. Econcrrrj-sbs havo

e i'e ¿i chai-l-enge hei'c '.o u-ncl-es'1:¿.1':e g.r"eaNi:r resrj;:iïßh int,o Ihe .r"¿] ¿.f-ì r:r:l'tips

be'Ltoeen r¡¿z'ke j, sNz't-l-cLi-i::-e ^.ncÌ bu-s j rli:sij .triì:'fo.ttiz.'¡.Ce, -ln crder -bo ¡r:ii;icì-e Lhu

:u-l;hcr'íiics ':l'r creíirri-t,l ¿e tr-î l:ri,r ];;r ,'iÌi'i si' l , jrid-¿e !'itei'grirs 
"

äcwever', 'Lh e i,ùrr;l-e conc epN cf r anti*iru-s Ll iea¡oning rec¡ui::eri tr:

be rer".-Ì ewed. in a changing econorúc r,ior'ld." I'ìl seeä1s fe¿lsible Nhat irite¡:*
'¡llaj:ionai- trad.e ai-11 be r:çicìly expandin¿f i'r i,he furr,urr: â,s Ð.r'esu.i-i./3*".iiu'I ,T"

l¿::iff :"ecl,:cfions, Thi-s iril-1 c¡1 I íc,r a r,¿ider ccncepi oí ihe CoÍres'úi-c ni¿i.¡:L;et

¿.,Íi ove::seas cçuçei-'it-ion is ìn',ens-ì fiecl" l'ler"ge::s -,,..ÈricÌr contril¡u:Le Lo fÌre

concenì:rat,i-on ,:f dorlesti e indusi,:r;- r'å.Ji ilot C-r"oage Lhe coiiipcL,itirre sfmciu::e

oÍ'rhe etoncilye as they ri,:ght i',;hen ¡*.nderi;a.ken'oehind e. tari-Íf r.,'{al-l-* Ïn

f r¿t, - i,lrr¡re s.rr:ìins ic be a ¡;ound- a. cr:iori Ì"c-1 so:(i iha'í 0anada ancl- BriLaii:&r.'.vt

shor:,lcl conso.l-ida1;e some of ineå::' fr"agrner.r';ecl j-nciu-si,r':ies in orrLei' bo coi"npei;e

in 5::or'iiur''ì n'i,ernei'i ona]- mari':eis 
"

".:ro'¿ira: chalf.enge bo I¿n{;i-*'i::.us'bI enfoi:*errren't. conLes frot¡l ihe

¡-,^a¡r'r.'r' -ìrl ,r;r,--¿:'ll cerlifoiilit tl'lpr-,it''i '.'' .l-nii-r'nnr,,,. 1-- '-. '-i -1':- j^F -",=;.i r"¡il:trvrru:l L!! rrvJæ- r---- *--L:;(io .lllUf-lr-'jilv-liuJ..r -LJóiÐ-Lc1v!\il: eir!evl :¿lLL

pa.:r"';l;' fl^ou::isl:ed- iri *tr! .errtiroitmqnf, of negaÌ,irrl: go!¡et.nm(jr'Ìi rcg.rla1:ion of



ii'L')

ind.u-s'i-r';i" lihis i-s aj-ien *"o the ;)osi¿i\'r-i r',.:g.i-l,a-ui c¡1 6f i;1qì r1*:'¡,1';: xl:åcli -is

jiilvcii;'eil, iri lp1,arri:i,'r51 ec,''notL'i ': tìe-¡el opr¡reiri; . ïÍ C¡::aci.¡. aricl. ir"ii:iirL in*

,.i,i brrl,eî.¡:'l :--trni l5t nach:-yieI'J. olt i,lie seale i;irar :-s ,ìrL,r.1 oJ-erl irì Ê(riilÊ ccL:¡-r.-L::ie¡

of Ei-r:"sps, i,ìre .,hol-e jus:;iî-i-c;¿"¡ion 'îox e, vigor',+u-s ¿,¡:.ì;i*nor.cpoJ-;"r fçt1;-l-etjc'.¡:i

iti-ll- j:e calicd" i-ilto o,u-esLion*



l-t^;
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¡ÇltiÇI:n¡-AGiF:liÊ

I uo,¿Ii1 l.il¡;e io tr xpz'3s:l r,!-- 3-raiii,r-:,-Ì- '¿r: lÌrn:ies-"ol' 3.. ll " I-Iarris,

Ði :'i;cio,: r:rí Liie Sr:Ìrooi oÍ Cc,¡rr,ierce, iirj-ire:::t j'4- of l'l¿ln'ì loba for ir-i s ilos'¿

i¡alu¿"bl-e cril,'Ì ci sír1 a',,:d" icle¿is cLuri"-ing the 1,ry':iiirL¿ of Liri:; -Lror-Ì.;: " T e.rr also

ind el-.1; eC ia í:he Cair.¡.d.-i an Cotirit':n-*ee.-i"i;h .Schrrl-lr'shr-i-¡l Coi:riii,'¿ e.1, vrÌrc nis-cie

¡,r:ssibJ-e üy *idíes it: Ce.:r'C,a n

-','"äl-ii¿¿iit .i, i.l.ou-s e
r'irnri-l1:eg, il¡ni uoi¿.*
l\t,¿:.si., L96i:.,



064eÞc4c

C::.ii-ljl-liiì-IGLSl.\1iiû1'j.áoa6 âø ê

lilli

f

-'ì l.

{î

I ,.ìJ,

îIîilÌ

;i--?.'iJlLli I

I:i

IiI

T'i

P-iìT r,ì,'l ì,t, prlY

.ill¡

ilî

0c

ûir

R.r"rT i3i_-t: iÃcl s]-;iTi lÌ'l,

,t.'Irr"i î ;r,.Ì; TiSI S Li,!i i íli.

s64r6þi

't 1l
. L /-. -t,

't ?i

'l .1?

1l'1

e )^t-¿;.t

:;illllii liiG-i5T"l.Ti0iti" 4 4 1 e o 6 " _ 14.S

n q " " "i5û
l-r.':-r.: ar r. a-.iq 18.ryl--ir..igl Lr \J:-!,it:J+ 6 O o a a o I ø ø è q e 4 s 6 ó Þ ô o ø ! È õ 6 s a:-,)l



tiLÖ i; t,

- 
:i:, \-1

îco'Ì,
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Ii': ?:;,,1 l,i Í r i';i';

t
,'loiri;;,c,,rt-;,' :l.rçrrses i¡:r-:"rh ild-'ìaü.t,I:iu:: ifili'ji.:ì ii, il =le-l-i¡;veci .ìi¡; i,he

cì;si¡'¡.1-,-i t 1e::r-'],..i..s ij,c.t.')= ilorii i.'le L::ëe n,,-,.t'\,".,,:1, er::.:¡n::rt:.¿;, i,ilitl)j:rclL;/' i¡:iì,.c.1'*

i'.¡ii,ii Llie coitsi-!frt{ji'*r;lÍ-j-,:;i::ieC a-1.1,,:t:.üc¡!: o'i. r:.:113{)r-ri'r-res, i,}t.it-cli j-s sr-; de=:p*

-;f ;r;gi ei,;r. Spec;-i f1.r';,:.1 l,.i¡r ih.: c'ir:.r',,'-g 1;,¡r,.. - ¿i:!-i-n ì:li-

i'r' 5ct'irT ces 
"

lÌre är;.::i; e i,,

sili-,1-1. li': I-, i cr

j"e;.;r;ï'tes

Lt L,-l--l.r:j.j

al\ Ltt. t-i,

v C-i,eS ii.i'e

r-L,,I J.ir: -,.,^-i.-,-.1-.i,Uc:.1-llù!

i,,r¡.ff-ìc

j-r¡.s;:o s,?,:ü:' ces i.ri su;ii.ri.;'"

, .i:r.rln 1¡:¡ ¿. ier:s cle.-

j o Tl'¡e i, t:í'i;. r ncnoi:o]-¡'I rile,:.ns å singl s selJ.er, cr' !, grÐü-i: of selj-sr:
aÇ:';:.i;.3 'c,o¿eiher, î.'ì'jÕ c{rÍii, r'ol- e s"¡bs;a¡i, ia}- p;;:t r:f Lire sr-r-ppl",,i c-l ;. cci:ûrjir:ciri,;,"
ii: an;i np,r'irel t-l:rii ciritr ,-11::e;'efo:'e rii:.i:-r-'r-l¡-r*l¿te ';l:e p-{t cer 't'h,,; cli-i¿-] ii'y' ar i;he

su,i-.1:,-l-:i of i;l:e corrlriio(1.i.'r,J;- l¡lrj,-cÌ. i .: L,o be m¡-,d.e ¡.."'¡.i la Ì;!-.:. lrl:i..' :'stl-i-c;'i-,i "ire

j::1"¿c1,,-i ces:t açsociai¡,eC. i¡j-ih ccni:lo-l- úii;j:' illi_r1.¡- :.:,:.: fjeå;iuÍes r.;hi.r,h. .rr,,i^Le û]onopcl-:i-s'l
..:. ,.-irlCpio-1:',-l-.:, ç1.1-r-ì-¡;:.3 :,ç. l.--1:ll'il. ',11,: rl,arL: :''-, Zfi L-' :L..'.=;r:¿ill:-.. ir.i-; '-: l:.- I'.il-
i;¡,.':i ii . They incl-urc!e restrai,nl s cí r'Êstric'¡ior:s '¡'!t ccl:r',e *'uicn ',.ritl- LÌ:: ;u-,.,r1 -,

--1 'rlre ctürici3l.-rtl¡" c:r'¡"he ccn:-li';ions ¿nder r¡hicr: i'r i-s .:clC. o:: na.r\ei,e;)., Ðl^ j'-r-i

:i'*]: L'ì on io poi';xLì .:.J- ;r*r;'i:rr:1,j-i,ic;l:.o

ori gr,)



/ "..\.{\.ìiì-r"l- j

/^ \!r3 i -ilic::icp,:J 
rr' c,iioii :'i:::'Liiìin¡ '¡::rl¡nl -c,,i"c.:.t.-'l- ¡,:i-v':.i:: t-q ¡¡,it,.ì Ljrt:-s

i,;.,-,:-'-cs :{lr-,:ìi,.ì,:-'j ii:c;Íí:Sl u TlÌ't a-r,'gr-r-ileni, ig 1.,i:gf .:1.Ì,'Lht:u3h 'r,he it:Lc:-ìC;1-¡cl.i r:it

Ìlf:ì")i €i1 g'úe il:. .t'cs 3ì:'I1(.i ¿.ìÌld i-l.rv\'ìLì't :tlel'"' iii¿ì'r,er'.r- el-s j i¡ir:';llcdsì a:fd in:.ich,i-r:r€ l:,, 'i::-".

x-i-'l ,i- ii,: l'e;1-,:ci,¡.rr'L ir il¿ìke uic,e of i'þese -i i¡.',enijr-or-lg if i,i:e;. -r..'oÌ:l-C. ütrii,;eL

hìiir i,: s crå:,i. e:ri s',;i-r13 ecir.l.j-p["i,3]rl r:' if he befieu',:s 'Lhe-i r ul-i,irrl;Íe 1:::oíi'i,ri:illi;

is j-n d:ibL* Ini; i,e::-i. cí lrcv:-r:¿ 3cod_-e Ìr;' 1:r:Lce reil'Ll,:''r,ion he 'i 3 lr¡ne rùrl

;¡-rer:,cì l,;t:1g.3 si,rr.ls cir.:i,--1..'¿;:rr¡ai,-'i1i': Ìrìei,l1crCs oí _plfoucri,ilg i:i,:,":l,es, so tìie coirr.r.r.r::.:'-'l:.;t

-is 
r-ì. rrirr"-l v ed- a î .l.rÌi g,îri n 

"

TÌrese ¿lrgLr-riæn'rs åJ'e'i n ccr,i.Íl--i-ci..,¡rlh S*hurnpeLeris '';iiesj-s Llu-L -i-i-¡';¡.s

J'¿'. L'. ;i'a. ['c-]o.Òo'l;r i:i'o fif s e.s an -ì l* +¡r.'i-,ivc to r:,r;:cie::";,å.kç r'esc;¡.1,'ch r find l;hir l, ii:

i,Ì:Le _l-c,ng--ïr.:i:it Ll¡.e fi::iil. 1s ii:oncpol-\¡ ;:cs-i iion :¡å*'l_l- [¿1 'l fo lÌ-ri; Coi:iì:::'ci lirrn -ii.c',rrr

i,ilû ne',;. ir,focr.i,ìÚ'üg Lf r-tlher ^l''i r"ns"

/' \(4, .,.-ciro;'c1;- cr,;il:"ibrr.ter io t,ne i-'leclira3-i'i,y :-¡r ll:e Crs+.l"j--bu r j-or.L cf

ir'tcc,uer.b,sr-,4ü$e i.he ::ttt;iopol-j-eli: is r!Õ", ccnipeJ-lecÌ t,o itass cn cc crfn-:rlr).,.jï'¡i,

s-,Lpi:-r,l-eL's oi' -l-elrorei"s, Ljle !a'Lr:.;-: of iniot'ov-eil Lechnc-r3-og¿,.- iioricpoS-;y pro fi'ts

å.-i'e ilol i,ri-d.e-1 
"r. 

cäsLrii;u-led, si¡ce corllore.Lc dir.ddends go rLai:ily't,o'i.,ite u"jrireJ'

j-nc;oræ åroLilJs ¿

(;) r-.oir,opr-:1i' 'i,end-. ';o ir:¡-.e,:l.e ihe effecL.i,¡eness af gen-;:,il- siabiU-z,a*

'i'j o::i ineasì-ì.r€s sncl. 'Lo cli sÌ-,¿1t.i; .ilei-:: str.ir-cÌ:ri-ral- imi:aci on '¿he eccÍorr¡¡s ì-ono-.

i:c-'1-i sii,: etti- ol-i-f(jpolisiic í-! :"rirs [i1;t in::r-1.:'i'= ''.'-':f ,.r.se]-1.:3q .,:'årr-ì1',sL cr':,1:-L -'e-

çi;ri cLio¡r d-ers;ignerj ì;,¡ cü::ì: ir¿¡resi;nen. i; e;rrl check inf.'arli on, They i¡iå,. iic) sLr

?.t¡r la-Lsi::rg !,1.'i-tes ';c o.ifsei, ìrigher irli,e::el;.1 cos'r,$, "lr;'r'a.ising irri"ces 'rc

fii:i-arice in-v'esj;nrent cr-Li r:Í inc-reasedr p."ofi.'ts, r¡1.L,y resr.rrl;i.g 'io'ihe ca.¡:Í--Lai

r-l¿-rlce-i; r¿r,'r,lier lll¿:tt 'lo b¿:,rl;s for iheil zut1t.p1-;,' of ioan¿.,bie fünd.so l'1o.,,¡erre¡¡'" 1,1l'c

l-¿rci; of ri,a::i,:ei; coil-l,rcl" r:f cciir.oebïtiue íir.r;i;: l'JiâLies-i:.her,"r.Lhe ire¿i;.est b,3l'r'ctier.s

alfì LJcoÍcsf ci'edìi .lj-slcs ê:i:i ;l.eJr initsi, ll::r'.:Ícre, bezt'ii1 9 ìi;';-1r.i. ¡f j)'-'-;

'riiEhi ncn?¡rlr 1:clíc¡.' "



(r'n)

(6) ì.rci-roi:o1-¡' i;lir.e¿Liens noì: clrl)¡ ''r,he e;iis''rence cf a ír'ee econciqv.

b'¡ri; a-l-so ';fre su::viv¿:l- cha.nce s c-:f free ,oolitical insii-i:r:'L,ions. rrThe ei:rerii;r cf

d.enocra.c;r is n:ono;:o-Ì-;" -ì r'. al-l ii s fo¡'ms, aeC pol.-Ì-l-,ical l:LberiJt cän sr.l.ìrv.i \¡e

¡¡]rr "url 
+hin ¿in ef.ieci-ì i,': ccl-i¡:e Liti-;'e ":;Isteni" If c'oncer'¿i"¡'i;eC 1ro",tcr. is

'LcleyaLed¡ gLe*n| pressu.re Gïci"Lps *11, ul-tin:¡Je1 ;r ga.in conLrol of Lhe åo1¡el'n-

nlen'c or. 1.he gorrer.nrnerL '.,¡ill- insj.,iLu-b:: cl-ireci reg;l e fioil cI- .)l'gan-i zecÌ pi:esJir-l'e

gïorl.os, tn eibher- eveni, Íree enier'pr-Lse '"uili ilieri he.ve '¿c n¡.lie 'wa¡r for'

collecLívism a¡rcl d-en-ioc'r:ac;i i',j-l-l be supersedec- ì:,u* sone fo:'m of authori-t'sr:""'-'is'"-u€

Pub--l-ie poi-icy hu,s a choice ar:ongst Ll::'ee possibÌ-e al-''¿e:'nelir¡es w'i'¿b

:r eslt 3 ç'i to ce- 
-nc ent, r" a-Led iir"'jusi r ie s ; *

(f ) i:'iain| ena.:r r:e al Lh e si¿ìi ue ql-,o å

tefe,:rcl ei:s of ihe s'L¿iu"s c¡lo Senell¿l-j;¡ a'dvance ihe il-'¡:rl::kabl e coiripeii"r''!c;nii ihesj-su

Tfie,¡ er"gte that b'igness and- ccrncenf:'afion a.r"s ïfÇ) c¿-l.zse íor ai-ern ìieo¿rrrse

com;oefiiion is preselr'L ancì. ',i'orlting-i.n Uie eccnorryr.,:heie ccnci¿ili iechncl-cgis¿i

ICr'o3f.eS3 i s :.ef].eciecl ii.r çyç1.*.i ncr.'..e.t,si-ng cu.l,¡-r¡i, J.o',.:ej. P¡-ì ces ai1.Ì i1e-r.; i'rlcl in.

;:.::overJ proC-i,-c'cs" 'IÌrd-r elr;.i:hasis is o::¡ peiforr:ance ¿nd- Iesr-rlNs r"atLier than

-i,he sírr-r-ciura.l orgtniza.-Licli ,.14licit conçeis su-r:h ps"1orÍgnce ¿nd r"esults"

(2) In:posri;iol:r cí publ-'ì c regula i,-i ori o¡' iJul)lic c'uni,r'sl^'i!':

Pr-rbl.ic ::eg'.:---raiion c,r' i:u.blic o.,,ftiërship iS ad"'t'¿llcecì in 
".he 

be'li ef t,hai'; tire

ai;u.ses of pr-I-va.te nolcpcl-;.. rill l-,e a-;oid,ecì b;r soci ¿¡.1 coni;i'ci ¿lcì iht¡.'¿ -in*

,,',uL;1;z=ial eÍ.Ílicienc'J¡ i¡ril-l- lie -i-:lti:.rsl.. lhe¡r bsfler¡e i,ha-i., if ü:orrcpciJ. is iÌ:¡-

e-'.n-¿abl-e fo:' efficj- ei'ii; c:igälizeticri in riia.ss proCr-rcLion aÍl ci'i s.Lribu';íon¡

ihen i'1, is p:.ef erajrl-c i;!r¿-,-'. sr":ch rÌronopoi-;; Ì:e puìri-i-cl-;r su!ìer'I¡i5eci or puì:iicly

or,.,tl'dd- *

3) 'r'!ie pi'orncfion of vi-gorous car'çel:i"lion;

îhe;.d.r¡oca-bes of pr'orucl,irig r,lci:e 'eeifec-L,ive cc,t-itp:';iiior:.ir i:elie'¡e i,it¡:.r, uhe

Y,riÌt:



l' ri ',

îv..:¡: :nl. Êrr.iir.'ì rì3 is '¡o'¡h Cesií.allj e ;r-,ì- pl : si-1-,1-.: 
"

the;t a¡iyccz.i.,e z s'Lrucil¡'a.L zrxe-t''¿eureri-L il ,or'-i-t:"ai+ 'ìr:c.i i-rsti'yr cllaxar:';irt'-i zer-l-

i:;' d.e':e:rLi"a-l i¿ecì ciecisi on*Íiå-kiris e-îl('r- 'reííecl;-ì ¡¡e corni:ebiti*rrij

li:i ¡i'es'i,er"ji eû,¡noi:il-ïse i--i, is geleya.l'l;; aiçstib eti iirar l;Ì:e Sl;Lie

has a lcj-e No Þùay 1t era,rLLe gr,i ng trlor"rüi,rÕl;¡ sii;t:-l,fic.i.Ls ¡,iic' s:';ìri-rig Lc

cy:ict't:,:e a ûer'.:3.irl afroluri cf conpe iiLrcn, rrllte uht,i¡l¿te ji"rstifica'i,icrn of a;:r

r,:i;-L*iiiüliopcl;," poi:i.cJ¡ ïeËis heavily'cn ihe l:el,ieÍ iitet'i-l:r: ilaj-nietr"t:(:e cî

co,:L¡:e i"i Li-cn i:¿s an irLpo:riâìli coiliribui,ii-rit t.j n:¿ùc ro eifi c'i eirr:J, iii ¡'esor,l.ice

use a¡:il. io ccnlirro,J-s proclucì, anC- pr=cces5 -i iilprcv elÊ;r\ittT

i';bar, Íci-L.J,"rs i : :i s',.r-rci¡,r oí 'Liie 'rhirtl oÍ these pi;-ì:Lic pcl i c; ¿l-ce::na-

'¿ives 1¡¡-,1- cor"!asrn: air¡ii-'rcircpli^;' 'legis-"ì-a.i.i-cr.l 
"..s 

i'l: i:a,¡ e.¡oI-veci arrd as l'r

il¿s i\e,¡iì. enfoï'¿eA'- rr: irr¿,.Ca an.i. Bri';ain" rn p:;:'|i-r;'tt-'i-z'r, i;i:',, çg1f 1al ìi¡-

cu-¡:si.cii ii:¡¡ol.i¡es Lì-ie ;-r"r-:c;ers c:1 liron.cl:cl--l zil.g -ih::ou;h ner'5er:" l;,si:å31'g å..re

cf i;en ci'i eci ¿s 'i:Ìr: n:i jor' g{lìir"*e c.í eccirorl:ir; ccng:enl1ra-i, icr:r ¡nC i-, -i s soûie'i,i nes

heili ì;ha.ì,-rile ìier"r¡ -lar'¿c size íirns cf j-l:ie presen't' ia;r ¡¡.rr" åic','it 3i,'-i ,sfl;'Ì:;'

-,,ì-,Jc',.1¡,: ''ç gClnrnaf iì,Of.S 
"

_*_-o -

f'ec en'i. -.¡: j.!i:c !ìr,.:.=¿--'-

i-,u-sii:esg.ancl, .Llle

is

inc:'easi.it.g cor:t evïl o'ir¿j:' rlie s'ir'e:rgl:Ì:.

s l..i:':':.': oÍ :ì:c illro.,la Li ,-',.r

io i:i'i:ch L;':i, ¿.l,ru-l:,h åi:i r';i.r*'f o fo¡'esee l,hat ü

ei Li¡c;i: Lii: g'i ¿srL cii:: ul iinai:e lJr

s'1,¿ p i.ar aitil-

¡ ¡:k e o'i'ei' 'L l::¡

'i l?ose sci,ie'i:he go ver'íìrtert

- =;,-r-l-. fi 'i'l

i,-j l-i

-L1: L-ltl

r,rf :iûüie

el:-re.;'ü ed

:l lr':' r.:-'¡1 ,'.''- '. 1 t 'l't

'rhe Ullii, ¿:ri Siat,e s iu:.clÎ-'in:,,i:s{ :L: .l:.s l;c=;l

s ig,:r:-f .1- c r,'ri ce

i:.r iire UoS")

';h¡. i, i.n ;r:'t:-S ]i::- l. .;3:S.ì.:',i.'-'': l-:.:

¡Ln

!¿-Ll,ìâr.da ¿¡1 rl , i:r. ai, i:eii:¡-r'i,:; lo c,r,ie-i-l ira)Ìlû.i,rol-J;
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lcÍai¡ cCt. i -i:!1.:'¡ ir.. ,:,,_,1. ¿jj¿ìl irs-ì s irr ,l_;'i,ail- j-t. J-s ai..,¡;r.o.¡-rrt r,;ie .i,c

:;(:'r cu-i' s.iiíLe gener'¡l1 cieíiii,l,ic¡rs cí ìire fi-r.n, [iie eiii,-tt,;r i¡1.,;3 lr.rs¿]-Ìn

i-t!.er¿ers l.iÌ':ich i:;'eser: b snciet,;- :r¡i'i;i: ¡. pu-i:-Lic po1 ic¡' illol-iJ_an*

Tlie, busii-ie:,rs -firg, il^,';ne::eal r,¡or"l-,i- is boLh an. aC.l:-ì r'r'ì:jfi,i.,'-f-i ïe cr*

ð;i.nizaii on ¿¡r,j Ð. cÐl-l-ec''r"j ori of i-.r'olfucj;i.,¡'e ï,es,Jr,l-Í ces é in iÌ-ie Lradi tri onaj-

t-uìreor'J' of Lhe f i i'älÎ ì rl ecüílc'rli cs¡ itrich has i:eE:ri cìevelo1;r:i fcr Llii; irltliiö$e

oÍ ¿.ss-l.:rii:ig -i rl LÌie pr"cbJ-er:n cf pri-ce cìeier'lriL:rai:i on ¡¡rd. r.eso'rrf" ce a.-l-ioc,l¡i cn.r

rtlrç fil:'i-1Ll :is srmpl-;i a 11:r'ice*ancÌ-cr:L,ilui-'.ìecisi on r't-alte-¡., t 
'¡lhj-^l_e tne g::or,rLii

of tÌlis rÎir"nil i.s riothi;ig ûioïe iha.n an.i nci:ease i-¡: the cu-iÍru,t, cf Nhe gìrre::l

pi'od- r-rc i *

rn i;l:e ¡,eal r.;or"J_ci , i..{iele ',,he ]irm _i-s a

ÍirLn ri.r-rsi be erlrl-oweci l¡i't,h iÌìår.iy rltore ati,:lib'.ries

íi::"rii1 i:-.. s¿hc LÌ:ær';r cf iire f:'irL¡it -

8ÍÕii-Ul 6

¡han a:r'e

.,,.-.,...i a.:'.-,.-. I r-.-1v- Q¿.).L4.-, r!\i-:. lr':L

¡1,aaqa^qs¡l l-,,;. 9l l .-,

Orle ir"lçor'brin'L aspec-b oí '¡he Cefi¡ú-lion of .i,]:ier firr,t in.,.ôiver: ii;s

rol-€ e,ç an å.r-r.boncnou-s ad.rd-nis'bre.livr: pJ-annin¿ i-uir:, i.are a.ci;ivi.iies oí i'¡iiicir

ar.e intenei¿.becL er.r..l are co*ordinaied by p,:J-j çi.e5 l.¡ni-cli Ð.:r:'e franecÌ i-n ì:he;

Jj-5lri; cf i;ireir ef[ec"'. on thc enie"r'pr.:i-se as a -,,,,ri'ro-ì eu The consiiiueni íüeübe]:s

of Lile cen'ti"e.l. meiìage[æiii; o.r:;co-'i icy*nak::lg bo6{' r¡¿¡;, f¡6¡r1 üi'rn'i;o iir.r¡i"

Tì:. s r:crì ;' is LÌre hi;h,rsb a'rLhc:-ü;¡ i¡i¿h-::t :he ¿cl.nicìs;::aj;-l L e _fr¿rfrc-.if;l; ,li

ihe firm anC i-i is res¡:onsi-ble for esta'b-LishjnE cl alterin3 thc: aC,r¡-irás'[r¿riir¡e

g'¡r'uc'r,ure oi 'oire firie, ia¡rjirg d-orør gerreral polict*u unci rnakin¡, ,:iec-i sions

oi:^ ',-i:.ose mal,t,er's l¡her"e nc s'irbord.ii:Labe execu:cl .re he-s ireei:r aubhorizecl Lo ac't

or" ¡¡he:'e no ci ea::*Ctri-, ,-.¡irraiples ha've beeriseL ouL j-n acl¡,¡e-..nc.e* The i¿.L.ber

ta.'i'e¿ot'5, r¡Íolil-d j:rc.lrtcie aJ-i riiajoi' j-r¡¡es'i,nreni ¿Llrci- iLna.rni al- cl-ccrs-ì r:ls aË çe.t-'I- ¿s

tlie filJ-j¡g cf bhe 'bop n;,ragÐr.jà1' "¡:osts*



i:r-r_ J

The; signifi caäc,l cr:f r,iii,¡ ¿si-\eci of -"ire fiz'rri l¡¿ct¡iree cie,i:: :T' ',,lner

ilj.,i.* i".eficir'|,.e;l.s bÌ.¿.t i,he ii:^' ri, i-s e._l-sc a. col"lee;Li o;i cf ii:i:'ÐüìLc';i iJi; t.,,ooi,lJ *es,

¡he cl,tsl;osal o.í r¡1-ij.cli bs!.i¡een CifíerenL uscs .tlj cver: time rs de*"ei"irj-ned

by aCnijr:isi;r'¿i,-i v'e decis-i ç:s * Tire j:'ni.s'ì tãl T'eso'ir.r'ce s i'¡!Lh'ïn bhe fir";Lt

inchrÌe bci:h iangibie c;irjecj;s, säcli as "it,s i:ip,iial equi;:meni ¿r.arl sicck

cf seri:i*finished. ¿:C jlinì sþsil. gcc',;ì s, âs we-Ì,1. as ''¡ii¡; huli,a;i ,Ícso.'rr cçs

av'¿ii-]-¿bl ¿, suci-r as ilie :i..i-]-Ied l-abo.i:" ard lÌre cle:ricar.l, aC,i:tnj si¡"¿-Lr.r¡c

an,j m,ine,g er' 'i a.i s 'b af f 
"

Tl're generaS p'-:::por:e oÍ L,lre -îi::rsrs iilenagerler:.N i s 'rc org::.1Ì-z'e ittr¿

u-se cf ihese r"(:sor-Irces ¿,i i Ls i.ìisllr:al- íoi' ;!re pr"ocì.LicLio,: ¡r;r-ì s,¡.1"e cf 3oods

n:-r,l ssr''."åcelt¡ i)+. a prcfi''u"

Iie sh¿l-l-l slrc;i''l:l¡r asser[ -ì;liai r:r:e of '¡he ftcil'ì'¡ai,-irtg fr:r'ces ii¡ r;Ìr'.-:

fi¡rr is ¡i1s irun¿i;e cìes-i re Lo e;çanr] iis c1-.e::ai;-i cris, i,l-iÌro-"r.gì:r si:,cÌ: g:r'o',Èit

*ai: brill6 í'or.ih gr"eaie:: fz'';,iis for' ';h e ecr)rrj'ì-L,, Lhlci-lgÌ'i ì,he h,g[+íit s ¡tíÍerecl

ir;i l-arge*s,:ale ,Xoi-uCti,:r:, l,,liei'i: is ¿ b¿isic cciilJ-*r-cl' '!cx sr;ci ei;i j Í suii:

Ér-Di.il,li f l,l¡.,¿ s one cI 1,.'¡c :t'ci¿rti-s opeir. ixl :L 
"

.'i fi¡'rr Ëä.J¡'åï.*i.¡ ì:y iúei'na.-ll. e:ça-,-rsior:i, -,.,àic.''r j"iic.l,uries 
':r.-'1..-!- g:"oi.,C,li

.*;ur:epr, cli¿i, lÈr:-ch rc¡nres a.'r::uL by aìrsor'bing ii:'r:-rr; oi' subs'1,¿.r:.';iiil íir-oi-ìe;'lies

'í-ron¡ ii.::"r¿e ,:.,j'i:h .fc',t'rre:r"iir -j rciepe,rLd.ei:'¡ e;q j sre{!cetø '3n i;ne r;;i:'i2v' ha,';icÌ, t-{''ú(,rj:'ì'ltl,

¿rr:vnr na:¿r'r,el;e i:lace bi. Li't,l p"a'ch:.se oi l;ì:Le assr¡'.ls r,:r Lh+: sir:.::es o-f .'trûi,r:c:;'

*ûr7:tii:,[ij.è "i'¿ i:,1 ',,'!:'-,1 eifl:;'.i:al exp;insio¡-l:.:d. i,lii: r-il:iie::'].Jr.iitg c::,iiil-'ì ';ì, ii:,:.'-:¡-;c'Ì ttl;r

-r;li jt- r: ll i: i-, a:i a.tlcl ,:¡lt, 1.¡" ''i, Ìù s S. Lr d ;r "

;d,:-:¡a.nsi.c:ri c-iir.:,:: ilre e?-rs s¡recia-li z¡¡.iicr: i¡Ìri.ch ii;self i s ¡¿sscci¿Lì;e{-L

'.,'ÉiÌr ¡;::e:ij;er. e :lfÍcienc,r i¡ i-'.i'r,iir,ü:'i;-! ci-r " . rl¡i4Ðlit.rr, 'Lhe coil:pe[:i-ii-'rii a.lion3

Íiir-irr i;LlìL ljit:jj-f'r.;,5 i¡¿':.i.; Lhr -i tt:.:t;: r;f s!i:ìc:'2.:\'i.vaLi ¿::: Ëre pâ.s$:.rrÌ c,l i;c
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I'iCriieVeïi '.',:,,a!'? i.. r:C. -.',¡.3,-¡.t-'ì.iii,.l:l tilta::: Cí i.¡=Zz:)-:to l-¡'-:'l'--.i ,-.'-,il ¡

,;1 il e ei:¡iir,i:Lis'Ls ¿rî r'ei¿ii'Ì ,::1 .t' i ¿:'l:t";.iri :.f il.l. l"i:1,¡i|,iol:i$h-ì 15 b':l"t:.i331-ì lii,:x'Ìler

:1"i.,::,c:'¡r'e :l::j l::: LLo a: 'l:eÌtrr,v-i or, ¡-ttl: Lie'L-,'¡e et:, i'.-:e j ev':l- ¿f ¡'¡rinpe''.ì Li-cit t''llcì-

i1,:¡,r ¿Íí-i cj_ency oi l,e:i-.i:::"cû ¿3e trhai il -ì :: ¿rss!-ill¡i-ì :i-s rl:rç: d-esirecl e:r.i'.j-"

Tj:¿;,,¿ 1s ¿ioi,ejri.e, an ele::tent oí faiii: in l,lle i-rïcposL'ici:t iji¿l;1¡l¿i11i¡¡'1 ir-!ng

ccn:pei,iij-oq subsi:-¡:bi ¿.li;r ir::¡:icv?s -Lh? cfÍiciencry oí r'esource 'ise. *r:ri i:ki':r'¿

is ¿ s uj: etanl ia-l arnourii: of 6r.iesr;r,rcili i n-;c1'.ri:,:i i ¡r f c::iring a jud.geneill, cn

mar,lr-eL poi^i.lr o¡,-i,ire'l ,:'¡el of corirpe',i;ion, Ìr;Lsed es i; ís ci ille a'¡ailal¡le

erricj.en*e cf nü.ï'!le L sir'-¿c'';i:re e¡rd '¡:¡:i-:te ss pr"acii ces o

ÍLLj-s CSse.J;- |i'iingpcses -Lhe pici,,-Lerii 'i r:Lri ih e C¿.¡;L¿,:.rìi.¡lrl århii :r'i;i Eii

sc.r-r'r;,j-l,r¿s; " j'.-'rl-,iii¡t'i,5þ b<;ih cgu.:rtbi'ies ir¿ì.lcj 'ltrl ú;l-ilr ii'¡1 1'll'ie i:l::':ii'l:'t jr;:r"l¡:-: *-

i-r b!:.r'il" pcJ-icÍ- çs r ec-cll is re1'-1''35i::nç¿i"--i"'¡e cí L'r'l¡ ci-i'Í-itr'en'i' ¡r'¡ j¡r5 r-;f

¿1j)l.r.t'Cåah !¿l i,l:e ¡:i:lì;I. :iiro lla:r¿cl¡. iJ-sçiå ¿ße t p.l:,r:'ilt-i', I :Ê; ';Í r -l¡,:l; i¡t'ì Ci:

,:,xe?(tîlrceciLr;r'i;hejLrd-ici-.i.1'yr.rii:"i1e¡-riii;a-'ii1¡isolLciriI1:).I'rti-ìr'åSüil]i,i.j¿i]:Itj,

r:ilçic;rs a iitr.,,.si_* j"rrd-j_i-ì ¿,,.r.Jr ù-ûal ¿-Íi ¿,.¡läii.i:ris Lia.t-l-r; e L¿" j-bulr¡..1- ;.s anÍ¡,'L:eiileni

¡+Lr-J: orii,ies.

flie es;l ,.,1, rloÌ¡-ir:îllc¿:s I'i-i,il ¿ i;hecle'i;ig:t.l sì-,,1.:t¡' i-':-i !'iie 11'-r'¡i'i¡'¡i;i',;;¿

j,r¡.ces uiic-l.er'lJ1rg Lbe Í.i-:..i,tr¡ iecii-e .i,o::":1,r::,iiiÌ:ì.iici. íf'oiii rl^ris ':i:l.i1'Ses rlle

¡:ssenj:,j-3ì.-ì, c,Ji.n.l{.!fi':ìai jl ei;t iiìÊí'geÏ' ;:o}ic;' *** ''¿he cìe:j"Ì ¡':tliii':-\/ ¡f s Li:-

c;'itiri r..l¡.Liii¡ aii,,Ì s el ec'ii','e pOiic;r'

Tìic ialige;': oÍ ilo,.io1-,oJ.'rt are tl-j- ¡-'¡.1 ¿351;cì

i.¡j-.i.,1: ¿: ti,:'i,.'.;:i,l'Ìel"¿rj;-içr oi t,he i:clssi.!r-l-i,: cl'iì;er"iil.

i-íi

-ì, t - ,,.1.
L i.i::(

j:iri fi:Lng å- fl.l-i.'!c-. . 'ltl¡ i, ei:ler:3,eii is i,ilai '-rri 
Ì-¡' Ll;.i it
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T rül: I,TUr¿gEi{ÐE S -.ANp_ ¡,I0 T IVAUi_ONS -0F i.E&eER

Using the eoncept of rrthe firmrr Hl'rieh vias j-ntrodueed above,

it ås norc possible to proeeed r*ith an analysis of the f,unctions of the firn
and t'o aecou¡t for the role of aequ-isition and nerger in the growbh and

development of sueh a business enÈerprise" Än attempt will be made t,o ansrser

sueh pertínent questions as: what is it thal, motrvates the fi-rm? þihat Índr:.ees

it to gror.r in sine? hihat detern¡ines the method of expansion? hhy is merger

often preferred as Èhe road to larger size rather thar¡ some alternative method?

Throughout this theoretical appraisal of the motivation of the

firm, it ie assurned that investment decisions are guíded. by opportunit,ies to

make money; that firms av"e in search of profitso And in the ttmanagemenü

eontrolledrt enterprj-se of, t,he present day, the individuals of the co-ordinating

team r'r-il} rrish to retain and reinvest these profits Ín the firm for purposes of

prestige, personal satisfaction in the suecessf,ul growbh of the concern, in

order to provide 6eope for their ambÍtions and abilities or for the mere l-ove
lof the gêo€e* In this contexb dividends wiI-l be viewed ae a cost to be kept

at a Ie'¡el just sufficient to satisfy present stockholders end to entice

further eapital from^ the market when required, The assumption is, therefore,

thaÈ Ín general the f,inaneíal and ånvestmenb decisions of the firm as'e eon-

trolled by a desire t'o inerease total long-run profits, arid, there is a marked

Èerideney fo:e the firm åndefinitely to retain as nn¡ch profit as possible for
¡"eírrvestmer¿t ån the firm, Henee trthe firm is supposed to value aggregate

profits, aggregate turnoven, aggregate eapital, share of the narket and pubtie

åmage* All of these things are comelated with almost any measu.re of size and

some themselves are measures of sLze,nZ The propositíon is that rtprofits

E.T oPenroge:
R, ï{arris:

t-

áo
"Thç Ïþeqrf of the q{gwbþ gg lhe E¿r.q" (New York: Wiley 1959
rrA Model of, the llvitanagerialt Enterpriserr, Quarterly Jour¡ìa!

y"¿ö)
of

Egs4_orqies, May L963, P"fg6,
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r,üould be Cesired for the sake of the firm itself in order to make more

profit through øepansiono "3

If we assu.rùe that profite are sought prinoarily for the sake

of the finra to reinvest in the firru, then an incv'ease in iotal long-rura

profits is equivalent to increasing the long-run rate of gror,ith and so

ttgror+bh'r and [profitsrr beeome sJmonymous aB ùhe goal of the fi-rmrs invest-

¡aent activities" For the individuals involved in Nhe firm, t'here exists

a host of subjective incentives, on wi:ich rçe need not elaborate here"

These particular md,ivations are applicable to the type of

entrepreneur ç¡ho has been referred to as being rrproducü nrindedrr or as å"

rrgood*n-ill bui.ldertt,4 His attention vrill be turned f,ov¡ards the improvernenÈ

of kris prcducts and the introduetion of nev* products, the reduction of eosts,

the development, of bet,{,er Lechnology, the extension of market,s through better

service bo eonsueers and arry such improvement and extension in the activities

of his organi-zation"

He should be distinguished from the rrenpire*buildingrt entre;oreneur

v¡hose product improvement acti.vities wiLl be delegated to other persons Ín

the firn, whi-l-e his attention is occupied v¡'ith exbending èhe seope of the

enterprise through aequisition er the elÍuúnat,ion of eompetitj-on by means

other than eompetÍtion in the market. Hís goal niLL be the ereatìon of

a porøerfu-l i-ndustrial rrempirer: exben&tng over a -wide area*

This innate desíre for e4panslon v¡j-Il be set afire by events

outsid.e the firm ae vrell as by eireumetanees inside the firm" The exbe:'nal

indueements ineLude a growing demand for partieular products, changes in

teehnology lr¡hich eall for larger seale produetion, speeiaJ- opportunit,ies to

obtain a better market position or aehieve a monopolistie advantage and

defensive ræas'rtres against changes which could advensely affeet the fårmls

Penrose* Q, Çr'1. p"29

P'39*

Jø

t
ueo ÏBID



existing operation and agaÍnst v¡tiich proteetion is sought, fon example,

*hrougþ baekward integration t,o eontrol sourees of supply, diversi-fieation

of final products to spread risk, or e:cpe.nsÍon of existing produets to

preeS-ude the entry of ne'r* eompetitors"5 Internal inducenents to expansi-on

arise lar"gely from the pool of r:nused productive serrrieese resources ard

speeial knotrledge s z1-t of -udnich will ah*ays be found v{ithin any firn" Such

u¡rused sevvieee available from existÍng resources are a ltvrasterr ard if they

can be used profitably, they may provide a competitive advantage for the firmu

Mtuch attention has been paid in the literature to the econonri-es

of size wt¡ieh may be pnesent v/r¡en the large firm, beeause of íts size, can not,

only produce ard seIl goods mre effi-eiently than small-er firms, but also can

introduee large quantities of new products mcre effieiently* Economies of

size have been segregated. lnto three è;¡pes: trteel¡nologiealtr eeononnies, wLrieh

are derived from producing large arnor¡nts of given products in large planbs;

trmanagerialfi eeonomies resulÈ from åmpror¡ed managerial divisíon of Iabor;

Itfi"naneialrf economies reduce i¡nib costs uÈren purchases, sales and financial

transactions are nad.e on a large seale* Eeonomies of groldh are the internatr

eeonoraies available to the irdividual firm and are derived from the unique

eolleetion of productive serviees arrailable to it, and ereate for the firm a

differential advarôagc over other firms in putting on the market new produets

or increased quantit"ies of old pr"oôects"

Having establj-shed this ånÏ¡ereat desire of the firm to expand

íts operations, iÈ beeones åmportant to discues the node of ex¡pansion öhat

wåll be seleeted from the available alternatives. The firra haE the option

of inter¡sJ- expansion by buildång nevr pla.nte and ereating neror markeÈs for

åtse1f, or it ean expå.nd by aequiring tåe plants and rnarkets of already

exlsting firms. ïf growbh is eonsidcred profitab'le regardless of any change

ån the existing posítion of other produeers, then the flrm v¡iJ.l ehoose the

Íåãrger method of expansåon onJ-y if it is ænsidered eheaper íhatr intennaL

5^ IBID
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expansion. Sone writers, ineludíng J.F" l.Iestoni have ineluded among

the motives for merger the dcsire to achi-e\re eeononies of large-sea1e

produetion, distri-bubion or advertisj-ng econoûLì-es, or the financial

advantages of large siueu Undoubtedl-y these are motives for expansion

but noÈ necessarj-}y for the merger method of e:qpansion'

-u,jl:at are the eonsiderations that induce the fjrm to prefer

to expand by merger ra'¿ler than by internal growth? i'Ihenever the acquisition

of another firm. is ecnsidered. the cheaper ræthod of expansion, then the pn iee

of ihis other fi¡m must be less tha.r¡ the investment out,lay required for'¿he

expanding firm to build the neeessary plant,, market,s and trade conneetions.

fn other r,rords, the merger t,eehnique een help the expandíng firru to overeoae

bagiers to entry into ner¡ fields and to reduee the absolute eost a"d'¡antages

of large sized competitors in its present field of pnaduction"

The firn r,¡hich is about to enibark on a policy of diversificatj"on

of its pnoduct }Ínes will be at a disadvantage compared to the established firms

in those l-ineso Tirey rdII be enjoyi-ng ¡'¡irat Galbraith has called the treconor¿ies

of experi-encerr; they v¿ill have the relevant patents and technical t¡know-hotorrr;

their market positions wåll be established and thrr¡ugh r^ridely adverbised

brand nanes the publie ¡rilt be familiar urith their products; fhey may be

vey'cieally integrated whidr r¡puld ensure read.ily available sources of supplies

and d,istribution outlets; nebr issues of their sbock rr¡ill enjoy the confidence

of the investing publie; they may be enjcying economies of sc¿ùe as a resuJ.È

of their own pas| expansion"

Evidently, if rcÌie firm can aequire an established going concern

rather than have to build cne itself, many of these disadvantages t'iou1d be

srrbstartially reduced* Ptant can often be acquired at, considerably less

than íts reprodu-ction eost and- of major importance i s the faei Lhat the

6, J.F, trieston: ttTtre Eúq o_f_ lle¡:gqrs i:l thç qtowþ € LafÉe {!f-qÞ-", (Berkeley;

University of CIalifor:ria Press " L953) ?,Ê6o
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fi v'¡¡ ¡¡5r.. Ê.ea,rli'{"è eï1 e"¡nøei on¡edÉuyc¿À v *¿ vÂ¡,;v¿ ¿vlrvvu management rrteamrr ärld a,n experieneed

technical and labor force" This ad.dition of nerr maÍragerial_ ancì

teehnical services t,o the firmes in'bernal- suppJ-y of productive services

is far more important than ùhe elimi"nation of conpe|ition r^¡hich is a

eoroJJar;r of an aequisition, l4eanv¡hil-ee ner,r products, new processess

new plants, new produc-bive organization, patent rights anl a valuab1e

market position a,ll r,,'i11 have been obtained. vdrich nright otherw"ise have

taken years to build up* Á.nd Nhe firm enters its new market in the

preferuec position of an established cornpeLitor sj-nce ühe entr¡r barciers

to some extent r^¡í11 have been surrnounted.

rt is not suggested, however, Nha't thre firm can swalloior up

every likely fjrm in sight in any girren period of ti-me* The lim-1t to the

rate of expansion lr'ill- be pnovided. by the managerial problems of regulating

the relation betrçeen the parent firm a¡d its nev¡ acqrrjsition, and the problem

of working out a consistent general polic¡', The prcblerrrs of eo*orrlination

and integrat,ion are lilcely tc be lighter for the firm rdrere j-ts aequisitions

eomplement or suppleme'¡t its e:d-sti4g actirities partly beeause of the past

experience of åts manag,ement* rtThus the eNj-sti-rg resources of our firm

ttiLl nd' only limit the exL,ent'Lo rùri.eh successful expansion cal,ì be effeeted

through aequisitionu but çriLl aIæ infl-uence the d-j-reetion of exber¿aa"n

ry
e:{¡)ansioriotr r

Another reason vrhy the exbernaJ- method of expansion is pre*

f,erred to j-nter=naJ- e:rpansion is concerned i^rith the finanr:¿a-l aspect of
grotrbh" Sirply, it may be racre feasible to finanee an acquisition than

to finanee internal gror'ubh. It may appeer especially attra.ctive uÈren the

securibies of an exrst,ing company are selling at substantÍaILy less than

bheir book vaJ-ues, and- even rãore bel-or+the replacement æst of their

7, Penroses .Qg, Qi!. p.I2g"
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underlying assets, Sueh undervaf-uation of the publiely traCed stock

of a fi-rm v¡ould result ma-i-n3-y from a lack of knor"rledge on the part of the

insestång publÍe of the value of the firm, a l-ack of confidenee in ite

management, u ar a discountíng of the lese marketable stocks for lack of

liquidityo This appeared to be of import,anee ín the I9A'0-47 merger

movement i-n the UnS.A,B

The laek of ready eapital is often rated as a barrier to nevr

entrants to a particular fiel-d. ¿fter undertaking growfh through acquisi-

t,ions, the expanded enterprise may eppear as a fess risþ proposition in

the eyes of the investing publicu for the purchased facility may have

aÌready demonetrated its reveffåe-earning capacity and the i,ssue of stoek

in the market may be faeilitat,ed as a result of'this quiekly attained

larger size* Ás l3ut,ters, Lintner and Cary observed in their study of the

reeent merger movement in tkre UnSnA", an important noLi-ve for acquisition

r,,as the d.esire of the aequirer to obtain the rn"orking capital of ihe sell-ero9

Such acquisibions, v¡hen finaneed by an excha¡rge of stoeks, avoid any cash

drain on the acquiring companyô

Hoi+ever, one w-riter in describing the wa.ves of mergers in the

U.S.J{" dwing the years L897*99 and 1926-2}u boL]n of r.¿hich rode to their

respective peaks with coneoriitan| rapidly rising stock pri-ces, has stated:

ttThe most important single motise for nerger at the peaks of merger ßove*

;rents seems to have been proraotional profits.n.o"Both periods v¿ere marked

by easy rtoney and a secrrities-humgry pubh-c. Tiris environment gave z'is e

to a ne+¡ -u$pe of entrepreneur - the prod.ucer of mergers"ttfO Th* professi-onal

8" JuK"Butters¡ J" tintner and W"L"Oary: trEffeclg qf Taxatjon - Corporatq
MergeË-q.", (Harvard. University 1951) P "22h,g, IBID P"23L,

10, J"W"Markhams rrsurvey of the Evidence and Findings on Mergersrr in lBusiness
Concentration and. Price Polieyr, (Princeton¡ Prineeton University FFãõ's

Researeh L955) P"181"
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promoter of nergers, which role was often played by the investment banks,

issued the stock of the æwl;r incorporated company in return for the plants

of the original eoncernso Such mergers had one common feature - the vrhole

was greater than the sun of its parts v¡irile tl:e üifference between the two

wae the promoterss profits* In Ganada, rrmost lærgers seem to have been

proncÈed by men vtith financial rather than Índustrial eryerienee, and

promotersc profits seem to have been the largest single incentive to

combinatior" "ll
The Butters, Lintner and Cary study revealed. that the

severity of cyelical fluci;uations of a buslnese motivated many firms to

diversify int'o new pa'oducts by ærgerô They quoted as an example, the

l{eGrar,r E1eetrÍc Conpny, a marrufaeture:" of ligþÐ household eleetrie

appliances, in recommending the acquisition of the Wire I'Iaterial Company

to its shareholders e:plaJ"ned: rtThe line of products of the surviving

eompany r,rj-l-l be eonsiderably diversified as compared rrith l.fcGrav¡rs present

hne. The diversification will be primarily Í:: the eapital goods field in

rshich l{cGrav¡ has not part,icipated bo any irçontent degree up to the present

time, The industry in whieh this diversifieaÈion v¡ill take plaee is a

neeessary and ímpcrtant adJui:ret to the eleeì;ric utility i-rdustry, the

ex¡lansion of which, h-lsbory has shovrn, follomrs primaríIy population growbh

and. indwtriaf developmøtt rather tha¡r econorúe fluetuabi-ons""12

The e:ci-sLence of exces,s capacity i-n an industry may arise

for a variety of reasons, including a secufar decline in dene.nd., increased

foreågn eonpetitioxl, over-expandon of the trade in the past or the intro-

dueti-on of æw or improved technologieal meihods" In the inter-r,uar period

11" L.G" Reynolds: rrThe Control- o:L CompqlLlion- in.C-q4e{þ't, (Cambridge:
Harvard University Press J-?LÞO) p.U3.

L2* Butters, Llntner ard Cary, p,225s quoted from l,IcGrav¡ Eleetrie Company:
tNotice of Special itfeefJ-ng of Shareholdersr, Jr:-]y 12, L949'
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in B"i".ain this phenomenon presented itsel-f in sucir ildustries as coal,

stecL, shipbuildrng, flour-nilJ-ing and texbiles and mny amalgarnations

and eentralized marketing Fchennes T&rere carricd through ltrith gorrernrnent

support and approval, as part of a process of rational-ization for
't?

stability and progress"*- Technological change by inteirsifying this

problenn of surplus capacity may aecelerate this process of nerger and

acquisition, with the result that a convenient way of irúrducing the new

techniques ís founi ¡,¡ith the least disturbance to irdustry as a uùroleu

tr'Jhere quota arrangeûÞnts are in operaLion prorriding for a

division of the trade available or for the allocabion of searee rar.r

materi-als, m.erger may prove io be the easiest way for the firn to expand

its share of the mrkeb* In the British cement, flour-atlling and sugar*

refiníng j-ndus'brj-es in the irb er-war years many acquisitions were motivated

by these privately-organÍøed or officially*sponsored market-sharing arraxge*

**tr.&
ït may be that a take-cver bid is motivated by a desire to

maintaìn favorable publie relations' For in a eoromunity of small size,

which is only capable of supporting one selIer, to drive out the existing

enterprúse by duplicaùe operations and- thus j¡rfliet financial hardships

upon local residents would be to invite considerable í11-¡ri11 towards the

large outside firmo Acquisition would appear to be t.he superior t,echnique

in eder to preserve the good-"*nll of bhe local- communityo

The preva-i-ling a'r"titude of a soci-ety tor.sards cerlain busi-ness

prac'r,i ces, as reflected in i'Ls anti-monopoly ì-avis, has induced many mergers

and acquisitions" The 1B98*1903 American merger movement,, -urrhrich coineided

s¡ith a rel-axation of incorporation la¡us, the uridening of na|ional markets

through transporta'i;ion developments anrl tJre developnent of financial- markets

13.J"H. Dunning and CoJ* Thomas: ttBx_i!ÅE-h lqd+sL4lt, (Lonclon: Hutchinsonrlg6l)
P ,J+!+*lpT 

"1&, R" E'¡ely and f oiviuD" Little: rrOoneenfration Íq þLitish Ind¡¿stç¿",
{Oambridge Univ*
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increasing ihe marketability of seeurifies. uas preceded b;. ihe prss_i_ng o:"

'l,l_re Shel'ir.an Â.et in 1890" Given this e:."pansionist economic cli.rnate and the

fact tha.t Lhe recent legislat,i on outlal.¡ed collusive aetivii;,-, Ì:usinessmen

sought to engage in praetices as one firm a.nd in that ¡Èrich was ouNlar¡ed
'lq

when practiced by separate entiòies.*' The recent merger acLiuity in

Britainrs nore concentrated industries, such as man-rnade fibres, oil-

refining, tobacco and sugar, reached a peak Ln Lg59-61 and may have been

stimulated by the fact that the il.estrieLive Trade PracLices -A.et of Ig56u

-r,¡hile raising a presumldion fhat 6u'ice-fix-ing and other restric+.ive

praeöices were against the publie interest, left firms free to eombine

their efforts il'n ou-gh rnur*"r"16

Il may be appropriate at this poi-nt to consider not rnrh¡¡ firms

buy other firms, but to reverse the questíon and- to ask wh¿t motivates the
.l.r7

sell-er ín these transactions* Butters, Lintner and Cary *' segregated the

sel-ler r s considerati ons into management reasonse i rarestme'r| reasons and

taxati on reagons e

In their sample it nras fou"nd Lhat management consider.ations

were mclre important in the sal.e of smaller companies* The most frequent

motj-vatj-on that t¡as cited was the desire of the or,fifer-manager to retjre.

and in the usual casee for vari-ou.s reasons, there was a dearth of adequate

maJlageænt successiono In a:ry casee the ouner-manager usual }y has most of

his i^¡ea1th invested in the business and he ís understandably relucLant to

e>æose his family to the serious financia.l r"isks j-nvolved in abdicating

control of his busíness j-n favor of an untried suecessor" To the degree

+.hat the business is depenclent on the skills of the o'¡rner (as in some cases

of an aging tcp-managenent, tean) its future su.ccess r¡ill be threatened by

L5. tfeston: Q8, Ç!!, p*82

| þ, Ç r-rni *r ¡n . 'lThe ObseT.ve3l rt }faf Ch¿!'o Ðø DLTVUã¡ê

tr7, Butters, Lintner and Cary, 8p-" q¿t"

8, L96l+, p,V

p,2Ol-222"
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his (or their) retirerent" Hot'rever, the nost common reêson for. reiaining

the businessu despite the pressure i;o seII, is the desire of the oi,rieer Lo

turn his business over to his sonn

Sometimes the objective of sel-ling part of the bueiness Eray

be to lighten the load carried by the management i¡hile so{ne o}¡ner-manager$j

r,rith reasons ranging from a desire for greater security to a desire for

the prestige of being a responsible official j-n a large organization, are

glad to becone conneeted with larger companies"

The ther mai-n non-ta:r motívati-ons for sale cif ed are invest-

ment eonsiderations* The expectation by an ownep that his holdings vrill
decline ån value íor various reasons, either snúderii-y in the near fui:ure

or gradually over the years ean pnsmpt many a sale, Hovreveru it nay be

that the jnvesLment motive for saf-e is simply the normal desire of an in-
vestor for greater diversification and irnproved qualify and marketability

of his investment holdings"

rn Butters, Lintner and caryis sampre, taxatj-on was 6¡iven as

a major reason for sal-eu Hor¡¡everu the importance of taxation here r,rill
depend on the tex struclure prevailing j¡r the eountry under eonsiderati-on,

and so the impaet of taxation as a motivation for saJ-e wjl-l vary with the

parbicu.lar sircumstences" The impact of the esta.te tax on the ovrners of

faarily businesses vril-l be reinforced. by the eombined effects of high in-
eome taxes and of low eapital gains tax rates j_n the UnSuA" (Hor.rever,

Carada has no eapital gains tax while Britainrs recent experiment,d vrith

such a'ua:l are of very linrited scope)" If orrJrers are t,o trÞ.ss on Èheir

holdings to their heirs, they rmrst accumulate rarge amounts of liquid
assets in order Èc pzuvide for their estate taxes and for tLreir other

liquidit,y needso The personal inco¡re tax makes the aecumulation of sueh

funds prchibitively costly if not impossibleu The recent sale of Labatt

shares to ar¡ Ameri-cen brewer¡r provides an example of a sale uhich r,¡as

prompted by the problem of linding a large amount of cash to satisf;r the
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succession d.uby co-llectors"l8 One of the undesirable results of succession

d-ubies a¡rd the ensuing sale of Canadian small family*busj-nesses, is that in

a surprisingly large number of cases the pwdr.ase has been made by foreign

interests, at a time when Canadians are zuspicious of alien ovnrership and

control of their businesses,

The impact of the estate tax on the ov,mers of smafl businesses

is reinforced by the combined effects of high i:rcome Naxes and. of fow or

non-exj-stent capi|al gains tax rates. '[¡,hi-]-e funds taken out of the business

as dlviderds may be taxed at very high ratese o.iners may eonvert the st,ock

of their companies into eash or marketable securities at a Io¡.¡ or non-existent

tax cost"

I¡fe now turn to the motive u¡nich is pæhaps the most frequentJ-y

a.Cvanced explanation of merger - merger for the reduction of conrpetition or

for market monopoli-sation'

Since merger does not add capacity in the market, such a mode

of expansion does not intensify existing competitive ccnditi-ons as does

the direet entry, through intemal expansion, of a fii'm into a new market,

In factu expansion by merger, si-nce no eapacit,y is add-ed, is not entry and

no appeal ean be made to the generally aceepted competitive benefits from

entry" Expansion in this way avoid.s the doi*r¡v¡ard drag on prices thaN m:ight

follow from expandi-ng by building"

l{owever, where an i¡drstry is rrsickrr and suffering from rrtoo

much competi-tionr'e merger may be the route choseur to bring rore stable con-

ditíons to the m¿rket o

.{tt the other e>Crreme is the ambitious rrempire*buildingtt entre:

preneur who may be seeking nonopoly profits through market domination"

LB" ¡'The i{i4nipqg !_qibune.", Feb, 282 I}6/çe p,6"
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Through mergers, the revenue curve of

and +.he value of i;he acquired firm to

To this entrepreneuru r,rith exbensive

sults in a relaÈively short space of

praetical r-oad to his goa1,

this firm may become less elastic

him riouLd be increased correspondingly"

ambiùions to aehieve impressive re*

time, the merger route nay be the only

The most outsLanding examples of ûErgers for monopoly occurred

d.ur.ing the 1887-1904 period in the U"S.A"'^'hen the greai trusts, sueh as

Standard Oi}e U.S" Steel and American Tobacco v¡ere conglomerated Nhrough

merters" In Canad-a, perhaps the best example of monopoly achieved through

merger ar¿d various predatory business practices was provided by ùhe match

ind.ustry and the actj-vities of the Eddy I'latch Company,

Irark}¡aml9 has observed. Lhat rrthe paths of economic theory and

aerger literature have narely er"ossedt¡, L{iich has led in many siud-ies to the

improper conclu,sion tlr at mergers have generally resulted in monopoly and that

monopoly has been thej-r goaI. The explanation of merger carinot be a simple

monocausal one.

It has been the object of this initial study to underline the

basi-c driuing force 'l¡ehind the modern corporate firm - the urge to erpand

for the sake of the firm" We have seen that exLernal expansion or merger

has many advantages to offer the expandi-ng firm over the internal method of

growbh, BuL we have seen that this underlying drive for expansion covers a

-øide gamut of motivations ranging fror"n a d-esj-re to at'r,ain indusfria.l- donrina-

bion on blæ one hand Lo the <Ìesire to main'bain a going enterprise on the

otf,ier" In betrueen are the objectives of expansion'.,¡ithout overLones of in-

dustrial dondnation and Lhe nat,ural propensity of an alert businessrnan to

pick up a good bargain when he thinks he sees oneu

L9, i''iarkharn: .9p. Cit" p.Lt+3"
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Merger is an integral part of ttre competiiive business process -

the slrong absorbing the vreak, a weful rethod for the entry and exit of

liquid assets and. entrepreneurial talent sed<ing employment in narket areas

whieh are viev¡ed i,¡iLh varying degrees of optiui-ì-sm" ln d:rorl, merger is

but one aspeet of this business rnetarnorphosis.

It is nolr appropriate to observe sone of the effects of

mergers and acquísitions on the eompe|itÍve structure of the markeÙ

economy, ard in particular, to see hot¡ th is Sructure, vinich is held in

sueh es'Leem by our t',Iesiern soeieties, can be impared by sone business

flr.€fE€fs o
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The u:rderfying assumption is that our soeiety has a vested

interest in the preservation of a predon-inantly n'arket economye ard that

the publÍc interes| ILee in promoLing thisp by ensuing a eer-r,ain level of

competition in indrsbry suffieient to prevent the aecurm:lation of unchecked

private economie and politieal poøer* Our concern is with large-scale

econornle pcti{er and the lilæIy urdesirable consequences r¡hen markets tend

to be monopolised, and we shall observe the contribution that, the merger

method cf expansi-on has made to the concenbration of industry in Ca:rada

a:rd Great Britain" From the discussion, it is hoped that appropriate

policy goals for society r¡¡il-l emerge that seem capable of eurbing the

threat to the competitive system ¡n'esented by cerbain mergers and ac-

quisitionsn

!íhat is it that we r'¡a:t, frrrm the economye and speeifically,

wiu.t fruits do we expeet the eompetiùive markeù eeonornlr to bear? Firstly,

as t,o prcduct, we require cheapness and eognate benefits, which for the

econorny as a whole means that productive resources are efficiently used;

that is, the aehievement of the largest btmdle of desired outputs from

the avaílable h¡ndIe of resoìrrces" Secoidly, vre require progress in the

form of growLh in total output and output per capita and development of

newe cheaper product,ion nethods and new improved prod:cts, ThÍxdly, r*e hope

to attain stability in output ard employrenb; that is, grcnn'th at a stable

rate rabher than with large fluetuations* Fourbhlyu v+e desi-r"e an equ-itable

distributj-on of income, rç1'rich implies the passing along of the fruibs of

efficieney axd trrogress to eonsumers*1

1, C" Kaysen and D"!-" Turner; ltAnti-Irr¡st_*Bgflgy,tt (Cambridge: Harvard
University Press L959) p*11"
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l{ot all of this quartet of virtues are corrnected to the

functioning of markets in an equally intimate way. Hc*ever, effi-ciency and

eo;uily in income distributioi: will result inÍrere th e compet,i|ive market

forces bring prices doçrn to costs, vlnile progress will resr:-lt in atteapts

by competiNors to Itbuj-l-d a better matchboxrr" The mmpetitive system shoulC

al-so help us toward eertaj-n more general social anrl political conditions

concerned wüh opportunity, mobilit;' and Nhe abeence of coneentrated power"

At this stage it Ís neeessary t,o distinguish between some dif-

ferenb interpretations of rreompetitionrt" lle begin ty explcring the rigorous,

sbatie model of the perfectly competitive market v¡irich results in each

seller a eting as j"f hås o'¡¡n decisions had no j-nfluenee on any significant

market variablesu such as price, supply, the nuúer of other sellers, ete"

This is brought aboui because sellers are aany in nunber and j-ndividuaJ-ly

of insignifieant size relative to the total market; the prociuct of any

se}Ler is a perfeet substitu'be f or that of any other; and nes¡ sellers enter

and oLd oræs leave freely and quickly i-n response to profits enci losses*

The moCel also gives rise to a definition of eeonomie effieíency in t,erms

of thre relations betr.¡een costs and prices; resource$e in response to oon-

sumer dema¡rd are employed ì:r the most efficient manner as a result of the

preseribed mÂrket struet,r-z'e and the logic of pofit maximisation*2 Con-

sequen|lyu tlne syotem ¡roduces nídealrr results for societyn

ObviousJ-y, in the real. v¡orld i'iith vwy few exeeSions, these

ecnditions will not hold. Economies of size, bo'ch at i,he plant level and

the firm level over some outpu"t rangej means that fi-rms will mt be in-

signifi,cant j-n reLation to the market; the geography of prod-rction and con-

sumption fipaJrs that fo'p man¡'products there aye regional markets j"n "which

2u I9Iq p.7



n. I

the number of selfers is relatively small and are isolateC fcÐm otåer

nc.arket's by barriers of trensport costs; product differentiation, adver'cis-

i-ng and loca] differences among seilers cies'uroy the homogeneJ-ùy of product

premise; barriers to entry, ranging from large capital requirements to high

adver'cising costs and clcsely patented technology vary from industry tc in-

dusfry,

In the dyr:amic seLting of tåe reaJ- v¡orl-d, the static inùer-

pretation of trcompetitiontt is hardly relevant" If the economist is to

help formulate a definition of competition and to 1ay douzr a set of eriteria

ihat is to be considered vrorbh¡' of promotion by public policy-, then a" much

more real-istie approaeh is required* The r"esult has been the development

of Nhe concept of effective or rrworkablerr coropetiton r"hidr wes initiated-

þ¡r rJ,i\i" ula,rK and. J o f-e scllumpetere

There are many definitions of bhis subjecr"ive idea ofl

r¡i+orkableÍ compefi.tiory but the underfying f,actor is that f::om a prescribed

market struet'¿reu results are forthcoming, r*trich ap;oroach ihe pred-icted

result,s of the modeJ- o:1 perfecL competition as elosely as eoulci be expected

or closely enough for 'ral-l pr"act'ical pu.rposesrru

i\iurir¿.r-r:n,e,. ldriters have laicl requirements for the markeL sfru.eture

in order that bhe performance of the industr¡r be acceptable* Bladen and

Stykolt insist that there must be several- alternative sourees of suppl¡r

betr.reen r^rhich the buyer ean chcose freely; thab Lhere are no long*n::r

barriers to antry so that bhe established- fi¡mts price polie¡r is framed

-øith pot,ential conpetitÍ"on frorn nei,rr entr"ants in mind; bhat the:"e is

e'i¡idence cf technologica-ì- progress, new prÐducfs, nel¡r processesr nev¡ ad-

rainistrative procedrres; that the e.,¡:.d ence Ëugges'¿s tie.t bhe advantages

of su,ch prog,ress have been passed on to the public. Such effectio¡e
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rri¡¡orÌçablefr competition wø. ld be rrworkablerr from'r,he poini of r¡iew of

'uh€ proclucers and.' rreffecliverr from the poinL cf rå ew of society"3

Stigler has made only the raininum eoncessj¡-ons tc rea-lism.,

for he d.enoi;es ihe merket as v¡orkably competitir¡e idnere there ere a

consid erable number of firms selling closely substitufable produc|s in

each marke'b; where there is no collusion bet'rtreen these firms; where the

long-run average*cost curve for a nel¡ errtrant is not rnaterielly higher=

tha:l'bhaL fø an establídled firmua Clearl¡'many industry-patterns in Nhe

real- world r¡ould- fail to pass ihese t,ests,

Other writers he.ve ¡nefe::red to malce j:rferences about the
Ã

irdiæNrial stn¡c'¿rre from tlæ performarrce of fhe industry" J' S. Bain '

l,¡oul-d- concfude that the strnclrn e of the írdustry is defective ruhere, for

example, a pr.ofit-rate is beins made consiste-rdly above the normal- retu'n

on invesùment; where many firns in the irCustry have grown -r,o a scale out-

side the optinal rangej 'ç.;here chronic excess capacity pevaiJ-s; ruhere

sellirg-costs bear. an abnormall;r high proportion to total costs! I,rhere

the'industrXr resoonds slov¡ly to technical changesn However, the great

problem of using performance rather bhan structural tests is that a

subjective judgerænt needs to be made about wlat is th e norm, and end*

Less controversy is t'he inevitable result'
A

J" ¡[. Glar.k" has suggested that Lh e best results j-n terms of

indr:strial effieiency Ina)r ari.se f rom a, struct'..r e with a moderaf e number

of }arge, strong and grovring eoneerns with a fringe of smaller specialist

manujacturerso f,¡rothe:: authority coneludes that competitÍon is but one

V,iri" Bladen and S. Stykolt: tl0ombines Policy and the Public Interest,rr
rr4nti*Trg$- T.a¡q: A Ccmparative Q-"rmposiumtt (Ed. "W.Friedman) (Iondon:
=:-.-\ / /
Þa errens LY )o ) p 

" oo o

G,J"Stigler: rrThe Exbent and Bases of Ì{onopolytt A-E*R. Vo'32¡ No,2,
Part,2u June l-94'2" p,lo
J"S"Bain: 'r.1¡,lorkabl-e Competition in OJ-igopolytt A.Ê.8, Vo'&.0¡ l{o"2, }lay,

L95o p"35"
J,irÍ"Clark; rrThe Orientation of Àn|i*Tnlst, Policyrt A.-4r&o Vo,/+0¡ i\To"2e

llay u L950" pn93,

ryø



"!$

means fo ensue the mobi-lity of factors Lo employments of ma¿irnum utility,
and he sees the promotion of srch nobility as the cerrtra.l econornie problem

ùhat soeieties have to fucen7

One di-stinguished antagonist of the traditional conception of

compet,ition and tJ: e proclaimeC rd-rtues of priee eompetition v¡as

J' Ao Sehumpeter" In the real r,prld oligopolies, rreffectiverr competitian

means lrthe competition from the new commodit;r, the new technology, lhe new

scftLrce of supply, t'he new b¡rpe of organization - competition itirich eommand-s

a decisive cost or o¡ality advantage and whicfr strikes not at the margins

of the profits and outputs of the e>risting firms but at their foundabions

and thej.r very ]iveso"8

To C1ark and Schumpeter, this teehnological advance vrill en-

sure the long-run competitiveness of the eeonomy, In the short-run, above

rrnoraalrr prof its earned by tlæ innovator should be tolerated by society as

Èhe reward for the rislc and rurcertainty of undertaking a ne?Í ventwe"

Hcr,orever, tlese profits will be destrcyed in time by tàe rrperennial gale

of creatj-ve destruct'ionrr as competitors adopt, th e rnnovation" This is v,fiat,

Clark ea1-led rrneutralisatÍont¡" rflf a potentia,l j¡rnovator expects neutralisa-

tion to be complete before he has recovered the eosts of i¡rnovation, his

incentive vanbhes"'¡9

Here then, is the dilemma: long-run eompetitiveness is neeessary

to promote innovafion ard to ensue that the publie enjoys the cheapness and

plenty, r'd:lich is the product of sueh ínnor.ration: ye| some restrictj-on of

competition in the shorü-run ís essenti-al- if innovation is tc be induced

in a system of free enterprise.

7n A.D* Neales ''k 4nti-&ust_ Lav¡s cf, !þg iJ"ÉrÂ"" (Cambridge University
Press L96O) p,490"

8* J-"å- Sehumpeter: "Çep*i,!e1¿-Ep, SLcialism g! !çmo-qr?qy." (Nev; York:
Harper L9l+2) p"84"

9" J"Þi. Clark: tr0ompetition and the Objectives of Government Policyrr ín
'rMonoÌ:olI and- Cqm:g:!i,Ë- en. and. theí*r R_eguJgtj-o!'r (Edo E*.H, Chamberlain)
(t""d;nå ffiäntffi
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But he¡¡ nuch monopoly is compatible with our idea thaû

economic decisíons should emerge from the ir¡rpersonal mar"ket forces?

ïn #her r.ro:'ds, how much mcnopoly ås Nolerable, or con-¡ersely, hovr

rnuch compe'r,j-tion should we seek to promot,e? l¡'Jhat is nonopoly and hor,¡

is it recognizable? 1.ù¡at has society to fear from its ¡u.esenee?

Irue should note the differences betv¡een the rrpolitieal-tr and

rreconomicrr aspects of monopoly" In a politi cal or pc'wer sense, monopoly

can refer to situations whidr provide a concentration of privileges or

advantages in making ard enforeing the effective rules of society" It

is generally recognized that in our type of societ,y, if souæone i-s to have

poÞrere it is less intolerable if vested jn the sbate (or j-n ¡r'ivate persons

r¡,'ho are regulated by the state) than íf arbitrarily asseröed by priva.te

ir'dividuals.

The essffitiaÌ precondition of economic monopoly (as opposed

tc +-he mmpetition of the tperfects md.el) is that a firm can significant-l-y

af,fect price by rrarying its out,putn This implÍes an elasticity of den'and

significantly below infinity r,rith the @nsequence that the firm can set

output such that mar"ginal costs persistently tend to dif,fei: fi:om price,

The outcome is NÌai output of the podrct is trtoo small'r in relation to

demand conditions and the conclusion is l:hat socÍety8s scaree resources

are nisall-ocat,edo This wasteful- use of resourees means tha+. total national

income is small-er than it r,roul-d be i-n the absence of moncpolistic restri-e-

tions of output"

Other possible man-ifestations of monopoly poxlrer ma¡r in"1oU*,

exbortionately high piees and low quality of ¡noduets: by elinrinating the

penalty r¡¡hich competition invofves for inefficiency and inertia, nianage-

ment is inefficient yet leads ra quiet l-ifer: restriction of output leads

to i¡nderutilisation of societyts produetive potential-: the existing in-

equality in incone distribution is aggravated through excessive profits
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e:.-asticii;)¡ cri 'ihe :lticl-i:-sLr'Jr derle.nri- cu¡:-'r¡e 't: ihe e'l as+"ici-i,;r o¡1 Lhe fi-r"n Lier:L¡:iil

cf.îvrj e.i i,hc i-,r"i:va-Lling ¡i::ice, cã.r-Ì:nol J-re .isecl dj-r'ec.i:'l j¡ .n"i rh ¡¿¡r¿ri*1',t:'bL* t:;rl*

piricai c.¿ri,a. I'j¡L-i nrs 'i'esj' oi pr"afiLar¡j-]l-ii;;r i ¡; cj;f ficu-ì i; 'io ap.pl;¡¡ b'::cðilse

of. ii:re vu.gat,-i er; oÍ a.ssct, .:'¿l-',,a'l:íc¡- ancÌ accounbii:g nl*ariu-res o.íl rrcl, 'ì u¿c;til¡: ¡in(l-

?:r;*ar-lËi': irLör'topúl*\¡ lloÌ,,¡eï ti:a;r e:''j-e'u',..i-thoui; norloi:cJrr ¡;a-ìiiS, ;¡hj-l-e iiÌ-g,h ra''r'e:

cf =e'l,i:;:n 
{ryaJ,. J-esit l-l f ¡',;ia e:f .f ic ì cr:c;., l,eiii:crai"¡r gai-irs of -i :rilc; 'lsri-ì on and- tindf¿.,l"is

',,r-ii,hc:i:b rirírj]-üì,ìii1-J¡ b e Í:r. g ;tr' es eiii u

Ficrøevet", althc';¿Ìi ihese rûei'l-'sr'lreE c'Í ilcltopo-'t-J;- canlci be usecì i;i

i-lec:li. ¿i1ic¿.1 ,r;a¡rs , Ì:ì:ie,v' a¡e ij.Lì cír-il, :"-¡t e:;rerì:,Lil¿ econon-isis irr i-ricì'i -¡-'lcluai s j-'L'u-a-

''ric,ns i;o rriake ;urigreni;s r-.f bl:ii: efiecis ûír coiÇe:l:i'riolr cif cci"L¿,j-1;1 i¡6'11¡1-'rJ1' jr-siit:

v'es'¿raii:lis 
"

-lecs.,i.se ihei.e !.ï"e nû r-i::arlbi6r;-c'¿s rj.ef-inìN'i orls cf 'tlrio:'fc:poi;itr 3t'"i

.rrc,-rirrpe'cü,ionlr 1te a,.t'e ,jlct-ûij'Ì lo ¡e1-;, ij',fi o'ij'ti¡3 l-,es cf ilr e i-e-'n¿,-r.r-*: e-'1.-;Lsl,icii;

r:'î cj,er¡a:rL,l. ícr" ìrri:iiqj-rrai i"ì r'irrs * ¿ high eii¡.s'i,j cl i,,y, i-r i,l:e absei-rûe of

o""Í.er:,;-li,.e ccl_l-i.lsiolr, is a si;.f,îj-,:j.e:ri c;i:d-iLji¡ri fcr'ctrliri:,ei3.';:ivr-: '':ieha".ri,i:,i';

à j.c:t;¡ rl ¿.si;,r.ci-iJ.. is ;;" tiat.:,iiÍlê,,'r'-r, Ï;i;-i. irc'I., å. s,:.í"il'.ir:::i,r:n't ccrld j,l,icl'¡ jlt-':¡f i'¡r;;-LÜ-"

i-r,:,^Ì-!--ti.i-c J--l'r¿i'ç'i ¡¡. " TÌ"le or e*i.ïj.cti a.si Lc 111¡-;.r l-¡--ri'¡ r:i,asi,ici-i; lrlir-5i,, b '-- l'::' i;i¿1"-':;

iäctrci-:r.,l.is i,i-c bc:Li:.r:a*,r ;.;'r-:?-'al,:¡l.e ii; (isiiel'rt ii:ù1;r ' r'1-i'i i'r::;r

il: r¡r¿l;il¡3 si_tcli l. äe*j_sir:r:i',¡r? i-rrüs.i, 3u.erj¡j ¡à9'(,c: how tlr;-cli:r

'r:i.cl-ç¿j,1î .resu,l- j;s of cc '.,¡ci, 
j Lic,:: tå:{i he t'cl-::::'a"'r:di t'i:Ïh'i il '-:f :,.,¡-rrir,*

b'i.rf,:¡'e be*::lL.Ì..e i:cn1:tei,ì'i,:l-r:n, ¿ilai âs .'i,': l'lc:r,' l-¡:'r el-as'i'ic-ì i.;' i':Î tl-':iïL:'r'ilr'i

l::¿r,.¡ir.:¡' 'ic¡:r-,trcì j"çl..er¿.'t¡i-¿ lj-i,::ii ç cij.ll ì; I erçet:Lecì Lo o(';i:rri'e

]-C, , i . i,¿lcil.l"up ¿ lr'l'h,; i;-i-j- i,.i.ci'L.l 
'iclr:lr:;x¡ o.i iiclcpci-;'rr .

'L.,,li' ,. 1-l: ',; .,. ,ì-i'. l'.+';. :?:?) ,,"7'")-
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Since little progress has been re.de in directly estimating

denand elastícities, vre mr:st rely on indjrect evidenee. This invoh¡es

studies of the structwe of iidust,ries, in terns of the number of firms and

the æncerÈration of output or asseLs or employment" Broadly deftned, the

structure of a market, comists of these stable features in the envi-ronnent

of a busj-ress firm vhictr help detey'mÍne or ændition the firmrs decisions.

fn exarni-ning tl:e mrket structure¡ r.¡re s€ek ultimately to det,ermine whether

or not the strucbwe is such as to compel competiùion fþorn the firms in

the market,, wlwre eompetition nÞans certaín kirds of econonuic :'esul-ts and

the imprsonal process drich leads to tàem"

0n the basis of sr.¡ch structural- eiridence as the nur¡ber of

fiy'ms and the coneeni;ration of control, an Índustry ean be eonsidered

vrorkably conrpetitive i-f no fÍrm prod-uces møe than a snaJ-l proportion of

tÕLat output, provided thab there are no effectj-ve collusi¡¡e arrangements

amont firns of the industry. Tf any one firm produces a substantial pro-

portion of total output, the i¡dustry can be eonsidered effectively
l_1

monopolistie.- However, it should be obvious that coneentration of out-

put becomes a tenuous i¡dication of monopoty if indus't ries are poorly

defj¡red Ín terms of either pTÐduct group or market âreâo

I¡ihere an irdustry ís broadly defined to include a J:.rge

group of prøJucts, for exarnple, rtelectrical machinery apparatus and zuppliesrr,

concentratlon ån industries more narroirJ-y defined is hidden, for the ehances

are grea-ter that firms lhich eontrol oni-y a negligible nroportion of the

r,¡hole produetion of the broadly defined irdustry, produ-ce a large prrcportion

of the output of one par"ticul-ar artieleu And this article may not directly
iìr,:

cornpete i'rith any dher product of ljrrdrstryn The broader the definition of

1]-, G" '[,''" t'luiter: I'Th-e E$_ei]t of Enterpriqe ivloq_gpglf. ig -thq 
g'é"-Ä" 19?1ffi"

(ffi*ue* unñ*muõ *-rg ¡m, 8;-"_*
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industry, the greater the Likelihood t,hat the group includes scne specialized-

firais¡ and so the conceni:ration index for the industry woulC nevet reveal-

thÍs moncpoly poir'er"

Again the figure representing national concentration of

control may be lo'¡r a¡rd yet yegional and" local monopolies in -r,he produ-ct

group mry be prevalent,

IJsually, the correntraLion j¡dex incLudes only the share

of domestic pnoducers in the supply from domestic sourceso .{fl industry r,ri-th

a high degree of concentration may be mueh exposed to corirpetibion from

imports and as a result be mueh more ecûrpetitive than another inlustry

with less eorlcentration of æntrol but less competitioir from abroad"

:ls Stigler has said.: rrÁ:r indusiry drould er"¡brace the maximum

geographicef area and the meximun va::ieL¡r of productive activilíes j.n v¡hieh

'¿Ï:ere is si,rong long-run subsNitution" Tf buyers cårr shift on a large scale

from prooucN or area B to A, then ihe trço should be combined, If prooì;eers

can shift on a lai'ge sce.le froru 3 to A, aga1n they shod.d be cornì:ined"

Xconomi-sts usuêJ]y state this in an alteriraTive form: All pnod-ucts or

enterprises lrith }ar"ge long-run cross-el-asticit,i es of either supply or
lô

,demand shoi:.lci be eombined into a srngle industr¡.f¿'

The facb Lhal a high degree of concentrati.on of outpni, seems

inconrpati-ble r¡¡jih the ccncept of r¡orkable cotpeLÍion, and- since the degree

of concertration is amenable to nume:'i cal rÍreâsurcr s'rrch ratios p'ovide us

with a star'ring poini, for tle detee'Lion of monopoly powe:'o Our thesis is

that a high degree of concentrabion o,f output, together r,ith oNher struct'¿ral"

evidence, is prima faeie proof of monopoly pot'ter', and that, most cases oí

monopoi-y pot,rer i'¡ill- be found in Nrades i,fith hi€h concentra'¿ion ratios.

L2" G.J" Stigler: "Introductionrt ån I'Busineçs Concentration and-

åo-fþ,X."" 0p Cit" p,/ç,
Pri ce
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If the above definii,ions cf competition and monopoly appear

somer"lrhai, arbi'l,rar-;', then i;his r"esrlt is ihe conseLluence of the absence of

definüe st,-dies of this poblan and general agreement on conclusions,

lhe cr'itical question noltr'oecomes one of assessing v¡heNher

markeL poll,'er is; increased. by brisiness nergers, and if sor',..hât ¡r.r1.¿ can be

at,'i:ribrrted to nerger and aco,uisition -în pr.orroting high concer:trat.ion in

Canadian and Bri'bish ind.u.stry" Our pproaeh r,rust be i.ll-i.rstrative e,nd no

atienpt, at a com¡rehensive e>:rrlanaLlon of high concentrafi¡n can be ma.d-eo

Do uergers'¡¡ii;hj-n a particu-lar indust,ry tend to concen'l,rate
l2

the ccnl,r'ol of assets and output in that indust::)¡? Ir:arkham"-'-' ol:serves

'bhat rnergers free enfrepreneu.i's to creabe new fi- r.ms with ner,r assets, BuL,

the fact lhat the;r leave t,he inrlustry anrJ. go elsewhere -oèrile t,he nu"r"nber of

surviving fi:i:irs is red-uced, ineviì;abl-y means that-bhe'¿ota-l- assets in ihe

ind-ustry have been conc enb ratecl 
"

To attempt sr1 asses"strent of the effects of mergers on overall

concentration in i.ndustry ï,Ðuld be fruitless. s;u-ite a number of important

mergers would- have to take place in the already hÍghl-y concenLrat,ed and

heavily ca;oifalized i-ndustries before the overall- leve1 of irrlustrial con-

centraticn røàs affected. And intense merger activity can hard'lJ. be errpect,ed

in industnÍes v.'here only a rel-ativeJ-y few small conrpetitors still remain

for purchaseo }fearr'¿ini1e, iü is possible for rtlow-ca.pitalizedrr industries

such as foods ar:d textiles to beeome almost compleÈely monopolized through

mergers r¡¡Íthout significantly affee-r,ing the concentz'ation index for manufactur-

ing as a wholeo

The eentral issu,e thus i-rnfolds to be one of assessine the

effects of mergers on æncentration ratios and other structural indieators

in pa.rticufar i-ndr.stries and on partiørlar products*

L3" J. ,,''¡" Markham; Qp. Çi!-* p,145



a)

Irr Canada, rrfel"i of the leade:'s of inclustry reached- Lheir

presenN posi-r-ions by (internal) grovrbh alone, errd. mcsf of them are the result

of a raerger or a succession of aergers,"l& 1¡" follovring are examples of

'rmergers of nergersr'; Dominion Steel- and Coal Corporation, Canada Cement,

Canada Packers and Canaclian Canners. The tra¡o leacling distil-lery firms az"e

Distillers Corporabion - Seagramrs Ltd.e â11d. Hiram l'Ialker-Gooderham and

i'vorts Ltd", are both the resulù of nerger in 1928 and 1927 respectively.

Dcrninion TexLiles is the leading eobton firm and was founded in 1905 as a

merger of for:r comparries, æd subsequently acquired further Fr"of.erties j-n

its grovrbh. Imperial Tobacco of Ca¡rada d-oruinates the tobaeco irdrstry and

i-s the su-ccessor to a company formed in l-895 as a merge::of several- smaller

firms" Þíergers are also a protruinent feature in ì;he history of the leading

companies in puJ-p and papere gypsirn produets and coal tar disLill-ation,l5

The high coneentration rabios in a numl:er of Britain¡s industrles

at i;he ¡resmt time car be attributed to the unçneeedented series of nergers

which'uook place in the closing yeârs of the nineteenth centw¡r, æd rthich

was analogous to the Fjrst llierger itrlovement ín tåe UuS..{, The wallpaper'e

cement a.nd sa^l-t trades beceme highly æncentra.Led at that tine anc in f951

remained emongst the most concenbrated trades in Britain, although over the

years th.ey umdertook further amalganu.tions fut response to the vj-eissitudes

of the trade" The tobaeco and cotton thnead irdustries remained highly

concentrated, a feature arso attributed to the ìarge seale merger act,ivi-ty

of tkre last eentr*"""16

In certain trades the stage ma¡r be reached r¡¡here the industry

consists of a few Ìarge eonctrns and yet increased concentration t,ekes place

1l+, T'" G. Reynoldsã 99"Ë9" po U6.
L5" G, Rosenbluth: rr0oncenþration in Çqaad¿eA tt{ang[4h¡r.:sg InduÞlries-",

ffieton uníveFffilqFmf-
L6" R" Evely ard Iol'{*D, Little: Op" Qit. p,52"
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by further mergers anci aco,uisitions. By L92A. tl're mateh i:dustry had reduced

through ûergers to three large groups and in L922e through further consolÍda*

tion, 'Lhe British iriaidr Corporation renæ.jned as the scle p"odrr"*tol7

Hovlever, theprocess of æræentration may be more prcire.cted

'bhær jn the e ase of the overnight, consolid.ation of large numbers of small

concffinse or the merger of a small number of larger eoncerns" The distilLers

coapa,ny was formed througþ nerger in 18?? a'rd by a pocess of piecemeal

acquisition had obtained 80 per" cent of the r''rhisþ trade Uy 1925"18

Ife are stressing the tend.ency for high eoncentration, once

attaineC, to persistu This can be attributed to a number of reasons:

fj-rst; st,agnation or a decli:re in trade aetivity: second; barríers to entry

of ner.tcomers ãtd fhe abitity of the established concerns to absorb su-ch nern¡-

eorÊrso However¡ ftr the great majority of t'hre highly ooncentraùed tradesu

the long-term trend. of demand has been rÍsing, so that the explanation of the

mai-nterance of hígh æncertration rnust be sought in tlæ operation of the

prod.uction and market factors restricting enbry æd limiting 'bhe grotrth

of the smafler fi rnis in the se trades'

It has bem suggested that the f898-f903 merger movement in

the U,S,A' gê.v€ rrto American indretry its characteristie T\,rentieth Century

coræentrdion of control*r'I9 ¿" v¡e have seene such an observation trlÐuld find

sympathy r,iren applied to Canadian and British indust'ry"

as we sar+ in th. e previous chapter, the calises and consequ.ences

of mergers are compl-ex ancl diverse. In'hr.rning now to òhe framing of a

publåe poJ-iey sommitteO. to the maintenêrice of a rrr,sorkably eompetitive'l

L7 " TBIÐ p, 119

18. IBID p" 121

Lg" p"T, Homan; 'rTsq-Ê!_q.: rutr. qeqel?pqq4"" En-cypfopgdåa og. qe S-o-çia}

scie'ns9Ë; "Ð{ (L935) p" 11&"
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economy, the broad impl-ication of this conclusion is t;,b-;ir:i;:5, If we are ro

conlj¡ue to rely oa the market rather than on the soc-i-al conscj-ence of cor-

porate management to gi-ve us the kind of business perfoT.mance lre r,rant, the

sbructwe of markets must be such as to srforee acceptable compeNitive

behavi-oro fn oilær',vords, t,here must be ]inrits to the pernlssible degree

of inarket pok¡er@ And this means thaL l.hile those mergers which are sociall5'

desirable shoul-d be e:couraged, those mergers rhich êend to jncrease market

power and indus'ury concsrtration beyond a eeròain point arrd r'hi-ch might

eonstitute nonopolÍ-zi-ng, should be cÌiscouraged.

The droice is noL i.¡hethæ to condenm or sanction aII merger"s,

but hor,r-[o design appropriat,e criteria for jud.ging i,,rhieh is i.årich. lrA

ju.dgercnt concerning niarket povrer is of the essence of merger policy" ttr"

policy that forbade all mergers woul-d be nonsensical, BuL, if some are to

be pet'rniiùed a:d others forbidden, the dividing l-ine rnrst burn on conceptions

of market power.t'2O -A.nd it has besr said: rrThe most fruitfut field for -r,he

applieation of a ¡narket power standardu hon'ever, is merger polícy",,ã

applying tl¡-is markeb power æncçt, the tiuo riain jssues for

pu-b1ic policy beeome¡ first; shoulC the present degz"ee of industrial conc entra*

Ðj-on be reduced ùkough dissolutions? Second; should frtwe proposed mergers

be subject to effeclive goveenment revj-er.¡ and controL?

lis we have observed, the major merger acterrity of the large

firms i-n Nhe industries.¡¿t'bh the current high levels of concentration took

place vetX¡ early ån Ì;he exlstenee of the eompa.nies, One possibl-e solutåon

that" has been advocated uould j-nvolve an rrunsci'amblÍng of the índ.ustrial

cmeleårr r.ùrich ímplies a poliey of dissolution and divestiture" The justifiea-

20. E*S, iviason: ',Eqonogiq OatírceqÞËarLloq Aix& tjfe !{oqgpqlf P@1çm"" (Cambridge¡

2T" IBID p'8]

Harvard Unive:.sity Press L957) p"4-C0"
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tion eones from aseertions by some uråters tnu¿ ttall of ùhe technical-

eeonomies of scale ar"e achieved at tùre level of the plant rather than of

the fi ,*", 22 whÍle the e:cistsrce of multi-plant operations i:r many firms

provides a technological- basis f or separation j-nto individual imits, r¡¡ith-

out the possibility of efficiency lossesu Some critics have suggested- that

where economies of size are clairned and r,drere structural re-organizafion

woul-d invol-ve signifieant performance l-osses, the h:.rden of proof should

be placed- on the defend.ants* Doubts r"*ruld be resolved in favor of reducing

market poi¡¡er rathq. than maintaining performan ee.4 Others i.+oul-d. nnake no

exce,rf ions and r'¡ould claim that srdr social losses drould be willingly

accepted aç the price for autouraticity and irapersonali-ty in c¡¿r econo¡tie

system"

Corrrín D, Bdlrards would hope that as part of a thorough attack

upon excessive cor:centr¿iion, dissolution and divesture lould be the pri-neå-

pal means of action in ar effort to recover læt grorrnd and clear away

2J,
existing concentration of polr€J3e Y Howevæ, Weston questions r,ihetlrer the break-

rng up of each of tl:e foir Jargest fi-rms controllj-ng 80 per cent of output

ínto six or ei6þt smaJl firrns vou-l-d rezult in more competitive behavior by

the industry, rfllconomic theory has not provi-ded an trtswer to this question
25

either on a priori gror.inds or by faetual data"ll

Tl"e seeond of crur public policy íssues, in effect, is a

substitute for dissolution, offerrng prophylactic proced-ings rather than

curesø If broad authoråty ås granted bo an adndnisi:rative borly to rigorously

eontz'ol fi¿twe nergers, the need for dissolution as a remedy is comespond-

ingly l-egs, And. redueing nrarkeb power by eontrolling future rnergers has a

22* Co Kaysen and

23" IBID_ p"8I

2l+, C*D, Edwards:

25" J" F" l,Ieston:

D"I'" Turner: fr. p!!" p"é,

"Mainteinj¡rg. Coqpet it,ion-It ( luel'r York ; McGrav¡-HiLL 19 lt 9 ) P 
" 
15À" 

"

Qg* Cit. p" 90
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?ery ímportairt advantage over the dissolution reroedy: dissolution, vj-eweC

as a pu:ridrment for suecess, is seen by nany er"iLies as having a dj,sj-ncentive

effect" on the fiz'nrrs inít,iati_ve fo¡' efficient operations.

Ïf ü is accepted that corfirolling future mergtrs 'øouÌd help

to reduee Nhe degree of eeonornie eoneentration in parti-cu-lar industries,

the aritieal question becomes: Hs'¡ aru-ch market power b,eføe public policy

draws a halt tc ics extension by i+itholding perarission for a proposed mer.ger?

Edwards has saldå rtÄ rule of law shouLd be established drich

forbids aequisition of any substmtial part of tire capital assets of a busj.::ess

enberpriseae*o'*íf the effeet will be to increase appreciably the si-ze of a

great corrcern@ ïi vould be appropriate to cons¡-der speeifying a range of

acqui.sitions that would be forbídden unless the ent,erprise desiring to make

the acquisition sueeessfuJly assumel the burden of proof that, i;he pubJ-ic

irlteres'i; r"^¡ould. be served. rather than injured tlæreby,u26

Ïrving Brecher, z'ecognizing that merger may involve å reason-

able possibilåty of improved technology ærd incyeased productirre efficiency

and tlæ,t the structural- restraints i¡herent in merget' may be offset by an

overall strengthening of the coonpetiüive proeesse has suggested that any

merger authorizing body should consider: the number and relative size of

firms in the particular indust::y; the gro'øth pattern of the mergíng companies;

the history of anti-competitive praetices in the i-ndu-stry; the i-ntent and

design of the acquirì.ng compaÂy ; the gains in efficiency ari.sing f rom t,he

aeïger; the mndítions of entry inio the industrynn7 ní* observations under*

li-ne our earlier dj-scussíon of the difficul-ties for any authority of defini*

tion, Eeasurement and judgenert.

Kaysen and Turrær spe1l cx-zt criteria of market fi&its and for

26, CnD" Edr¡ardse Q.. Cj_!., p.!Ì+3,

27* I* Brechez': rt0ombines and Competitionr' 3å Ca¡aCian Bar Rerriew (1960)
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n*erìietinp the effeet,s Of merprer. nn an¡¡na*i* in- rlìha:¡ dafina +hg mafketo rrrvJ

broadly: rrT',uic producfs belong ln the same mârkei if a smaJ-l change in

prLce (a producf ) cau-ses a signi-ficant diversion in a relabivel;r d:ori bine

of ihe buyersr purchases or the sel-l-er"sl pro..Cir-c|ion from cre prodirct to ario'cher:.?8

In pr"edicting effeets tÌrerl' endorse our earlier propoofion thaNu rri'elia.nce would

have to be placed on siructural evid.encee since beharioral evld.ence ¡rould

norrflall-ir be avail-able only f e the narket as it exi.stecl in Nhe pa.st 
"n29

Their itbenchmarkrr is fhaì; any horizoniaJ- or r¡ertj-ca*l merger

l^¡here the acquired fi:rmls share of themarket is 20 per cørN should be pri-nra

'frn-ì a 'ï'l I ao¡l jilSo, any nç::ger of compef itOrs r^¡ho logeLl.rer constitUbe 20

per cent or rcfre of the rnarket drouJ-d be pr5-ma facj-e jll.ega'l-"

Hoi,¡elre:r¡ they s':ggest bhat bhe pri-ma facie illegal-ity coul-d. be

rebutteC rdlere c,rnclusir¡e Ìrroof is offered. that the acquired cor-npa:t¡r is

failing oy' ihe aequìsition will yiel-d subst a-ntial eeorlorrljes of seale thal:

eannd be feasi-bly effected in any other way" Lltematively, they sugges'L

that a rÌierger could be baz'red- ever if Lhe coínptitive firm',,¡ouLd ha.ve less

fhan 2C per cent of the rarket, where, for example, enfry is difficult or ihe

åcquired firm had had en aetive influenee on pricesn

Tley propose no acüion againsb rreonglcmeraierr nergers, thab

ie- hrisiness :nt,i ¡rìties fh.q t- errrawtr aex"o$s un-reLated funetÍons (excepì:åu, \ _

nenuisit,ions bv giarrts r¡here the cc,rcentraiion of v¡eal-th rnnuld be l:uge)

since, in vier,+ of thei-r' strir:-gent b¿.n on r¡er"ti-eal arrd horizonta'l mer'gerse

-Ì-.þ,o:¡ fao'l r /qônÊessiOn to the adr.anf ages of nerger.s as entry-fagiliiating

d cr¡'i e6ìs i c i,r st,i f ied- *JwuvË

28* Cn Kaysen arrd D,F, Turræ: "h* ÇiL" p, 2?

29* IBID p" 133
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Theír reasoning for zuch a hard i:osition on meger.s is that,

rtany expansion of a fiz'm b,w mei'ger is less competiti-ve in its effecte than

woul-d be the corT'esponding e>çansíon made by ner,i invesbment"ooeo6"n"new irl-

vestment adds to supplSr and- capacity; the merger does not inrnediately, though
?n

ii: may lead to sueh additj-on in the J-ong-runêrr/"

Si;igl-er bel-i-eves thai few mergers are tr"uly conglomerate and

t'his suggests th¿t he Ìras broad mark*et l-årn-its in mi::d" The e:'itieal concenLra-

tion of ouL;ou.i ratio fe Stigler is 20 pe cent, for he proposes Lhat a m.e:"ger

giving a firm this share of the market, be ilIegal, Hornrever, the enfor"cemenli'

agencies shoiùd deeide to acL l'/neu'ùre market *rare is less than 20 per. ceni

if the industry has a history of col-lec|ive activ-it;-n He l'.roul-cl restrain

verbical mer"gers'¡inere a firi'n r¡¡ith one-fifth of the indusì:r'yrs orüput aequ-ires

a supplier or customer firm vúth more than 5 or 10 per cent of the vol-ume at,

2-lii;s .l evelo He fears -¡ertical mergers beeause they may inhibit en'úl:y" '*

Hn 0" Simons, as pa-rt of hås positive prrJgrar''i fo-r' liberaJ-

eeonomic policy", p::oposed- ttlirnii;ations d.esigned to precJ-u-de the exisi:ence in
2t

an.r'indust'ry of a single con:ipen;¡ large enough Lo d-ominate that indusiryott-'-

I-ie su-gges'bed bhab no one fiz'n'[:e eliowecl to eontrol o:: pr.oduce more iher

5 per cent of ihe Lotal oui,pur|* lli,s rule, in ati;enlr$ing to p:"event absclufe

concenilat,ion beyc:ri" a ceri,aia l-evel l.oulcl be applied lo gror.rbli ltyj-n'r,ernal.

expansÍ.on as t,¡el .l. as by exLerl¿-"-l- e4?airs j-r)no

fior,¡er;'er: r'ul-es far a ceili::ig on si ze ha-¡e been ey.it,icised

bi'cne t,rite;: because of their irnpr:acbica.bility- r{e clains tha'i, the bcund.aries

of an industry are too di-fíi-cul-t i;o define t,o appl¡' a:'igid- percent,age fi-g-r::s;

ih¡ i-, e:r-'l-¡ nioneors l:iôìrl d renil'ir^e sneni r'ì i,reptm,=¡t,: r,ìrrt. t,he enç¡6;qic eff ec*"

30 ^ ftsID p. l-35

3l-. G"J" Stigler-: rrirter'ger"s and Pre.¡enl, j--re ¡.r'ti-Trust Folic;r'r U+iVefel!;y €
I.gçIrær=a .I.rav¡ 4eqieg Vo" 10¿, rtÌov" 1955, p" l7B*18/+.

32" H" Cu Simons i "¿ Fositive lrogl+q Íot- laiqseg þ1åg" (Chicago: Unive:"siL;"
of Chicago Press 1943) p^ 20,
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of a. sta"ted pereentage r+ould vary r'.úth the 'Leehnolog]' cf the indu-stry, the

nature of dema:rd and cos-i fu¡-clions and the:relative ease of enf r:l¡ i-nto fhe
ôô

j nrìrr-:*r"r¡ tt n rrl nrrc'l r¡ nn rrni í'n-¡n, l; mj * '"^^- ^-i -a r.¡nrr-ìrl l-l ,.¡ ,-¡ll:'l'l:;- rnni.o:r,^i:tf,a.rI.r.JLli,u.l-.'ç u¡_'v_LçJL:ð¿Jg iJJ U!IJV.!Lr' J__r_lillU U.lLrll ÞIÁç l,JU4.: uJ vvl+u¿lJ ar.-/¿vrv.L/:rLruv

io a, glove ma-nufàctrr-rer¡ a sl,eelLukerr a food chain and a buildrng coni::actolô

:].nd an unfoy"tunate result of the given percenfage rul e may be that as t, he

aaxínum peï.ceniage is appr:oached, the incentir¡e to jncrease sales'r,hrough

r:h¡rEins I o.ïer' -ü'i-ces r.¡ould be :'ed-u.ced."

Cur' foregoíng d-iscussj-on has establishcC thai ií scciei;- íinds

iniole¡'able 'i,he rieilding of large-sca'l e '.mrl:ef por.¡sr b;'r priva.Le indvid.uals

ancì firms." then sone control- over mergersj as one cl-ear roaC' to builcing such

niar'Ì.et llower, is required" i;e ha.ve seen th¿l as a quantilliable measuree

the eoncentz'ati-on r.atio, togetÌær with clher s'b:'uciure*l feat,uresg ilrol¡"Ldes e.

íirsl gric'l e t,o lhe strenp'th of lcr¡er ín the mrke*r,* liie h¡.ve observed sorne of

the po-1-i.c;r i:rropcsaJ-s b;r the di-stlngujshecl econorri.sts but l're irrJ-sl conclude

lhat, no one all.*per\rasj-',.re r'ule can be app]i3d' rrTh: at1 ack upon excessj-ve

poluer rnust consisi in a series of ;oroceeclings agaínst exanples of sucir

power" 'Ihe developnent of such an ai|erk necessa::il¡r i¡r¡s-l-rres di scove::y of

st,andards for determining v¡irethei: or r¡¡t excessive power is Fnesent or im-

nrinent in partj-cular cases*r'34

In the chapt'ers r'¡hidr fol]or^¡ we shal-l e>Çlore the policies of

Canad.a ana Britain in deatr-ång with the proìcIem of nerge:'s änd ccmpaz'e the

si,¡ndards Lha'i: eaeh has employed to deterr¿ine rhen t'narket por,r'er is exeessive"

Hoi'rever, r,¡e must apprecåate that a merger policy is but one

section of a general îanti-trustt pz'ogran, ard. before we deal Ïiith tÌæ part,

it is appropriate No de',"o're a shor.t space to the ¡r.hole" Ïn the next chapte:',

r¡¡e shall víew f,he sim:ilarities and, d-i-fferences in the approaches of Canada

¡nd Bri.taín to the dnole problen of monopoly'

33" Jo F, 1¡þstone 0p. Li_lt, F" 97,

3l+r Cu D" Edwardsi QË." CiLo Ìrn LZ:-"
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__THE TBACKGRQUND lA i'iOlOf,CtY Lrt{,T" Iiù C¿\NAD.{ AìfD BRITÀI},I

In thÍs chapter r^¡e shal1 be attempting to supply a brief outline of

the Canadian and British approach to the rnonopoly pr.oblem as a backgrour:d against

Ithich merger policy must be seeno Our viel+ l:.ere is of tlie global problem be-

fore putting merger policy i¡r the respeetive countr.ies under the mieroscope for

detailed observatlono fn ord-er tÕ distingu-ish Nhe outstanùing differences in

general approach, vre shall need to sketch the evolution of monopoly control in
both corin'r,ries, so that the position that has nov,r been rea.dred r^¡il1 be com-

prehensible"

Throughout the lavr on monopoli-es and restrictive pract,iees there

rurrs a basic conflictn 0n the one hand, 'uhe right, of every member of the

com-rntueíty to earry on any frad-e or business that he chooses and in such a

manner as he 1;hinks most desj"rabl-e in his own j-nterests, with a corresponding

obligation, not bo interfere '¡rith anobherîs freedom; and on i;he other hand the

freedonn t'o conì;ract, whi-ch implies the freed-om to cornbi¡re v¡ith some against

others, and the freedom rrio conbract j-n restraint of this freedom,tf

Starting frrom the poínt that all conirp"cts in restrai¡t of trade ruere

againsb pu-blic policy and eonsequently void, the cornmon law sf England gradually

introduced the issue of treasonableiless!. The desirability of enforci:rg certain

contract* ín restraint of trade t¡as first recognized in eonnection with covenants

to proteet the value of intangible property which had besr sold" The vendor of

a busiress might reasonably be e:çeeted to refrain from competing v¡ith Lhe

puïchaseï in a way that woulcl. dir¿inish the value of wirat he had sold" Hence,

a covenant vJnich restrained the selle' fram compet5ng with the buyer, r.rithin

a given rad-ius and for a certain peiod of time, rsas considered reasonable

and held. by the courts to be enforceabfe, 0ver the years a wider rartge of cases

canne before the eourts and the prånciples governing the enforcee.bility of con-

tracts in this field becane clearer"
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It beeame established that. in contracts betv,reen firms, -r,he Íirms

thenselves trere the best judges of Uheir ovûl inLerests a^rd of uhat was reasÕn-

able as betr¡een themsefves" in theory, the cour-ts sti]l considered the

¡reasonablenessl of contracts in the light of the public interest and would

hold a contract to be unforceable if they believed it to be t1':alculated to

prcduee a pernicious monopolyrrandrrto enhanee pu'Íces to arf unr"easonable

exLent"rr As Lord Haldane said, rrThe omrs of shor^¡ing that any conbract is

cal-culated to produce a monopoly or enhanee prices to an unreasonable extent

tl¡-rl] be on tlæ party alleging rtrrand once the court is sati-sfied that nthe

restraint is reasonable as betr¡.een the parties, the onus will be no easy
1

oneetr- Henceu in pnactice, the cowts gave little ai:tention to the publ-ic

inter" est.

the 1egal concept of rrconspiraeytt refers to arr act, other'¡¡ise

lawful, uhich becomes r;nlav¡fuI if two or rÐr e persons combine to take

aetion with intent to ínjure; and the injured party has a remedy through

civil action for damages or an i:rjunction" For example, the use of col:

lective econonric power to drive a rival or:b of business b¡r rnearis of per-

sistent unciereutiing wo;ld look like wiIfu.l damage, nlnile an embargo on

supplies to compeNitors wculd seem to be alrLost, certainly a conspirac)r on

r,rhich action coul-d be taken, However, at, the high tide of laissez-faire senti-

nent j-n the latter ha}f of the 19th Century there emerged the interpretation

that such aetions 'rd-id not pass the line -rdri-ch separated the reasonable and

legítimabe selfiskrness of traclers from v¡rong and malåcious acts""2 Thus, the

public policy developed that ho¡ever severe the dan:age sustained by a third

party, as a result of any of the above acfions, no liability attached, un*

Iess the person or comÐanies corserned combined wilfutly or malicicusly to

L, ti.l,irJal!"_ Cq, v" lj!€g!g.Mi9 ålhet:L C_o_. LbcL. (1914) A.C" 4'7lu

2" A" Hunter: ilCompebition and the Lar'¿rr" Sq4_qhSE!€f ågþgl, Jan"2 L959, p,\l+
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damage" The respordents ræed only demonstrate that üre ;æedominant molir.¡e of

the combination was to poteet or promote legitimate trading Lnteresbs and the

êâeê 1¡tl4 CêÔ117ôuvv¡r4 va

;t ru-ling of some interest -v.¡as ttrai; which precluded. evidenee by trade,

technÍcal- or otler expert r,+itnesses of actual e likeì-;'econorrd-c eonsequences

flonring from an agreement" The feeling of the eourts was ihat they viei'e not

suitabl-e bodies to deal r¡ith matter of this kind"

Ás Professorr.;,I"Ä. Lewis ha.s su-ggested, the courts took the rriew tha;k,

not onJ-y had they 'rno legal pohrer to suppress monopoly'r but that ruonopotr-y m-tght
?

be Fresumed to be in the public interest.- lind there are manJr instances of

'¡.here judges have srggested that competiti-on is nof in the public irberest

when ii ¡roves ruj-nous tothe firms concæneC. fn 1S15r Ellenborough, C.Jo

stat,ed that a price-fåxing agreement r¡¡as lrmerel¡r a eonveni ent mocia nf nrr'¡ncr-

ing two ccncerns r¡¡hich ndght othryvrise r"r:i-n each other"'rå ¿.ird near'lv a centur.¡

lateru lcz:d Haldane stated that campebitionr'dnich l-ed to unvemu]ìerafir¡e priees

a¡rd ir?rich rnightrldrive na¡ruJacturers ai.t of b-usiness, or lor¡e:: iru-âges a:rd so

cause unemployment and labour disturbancerr r^ras not in the inLerest, of the

publ-ic,r In 1928¡ Laurance, L"J" tho';ghf that it :'ras only the unreasonabl-e

raisiq of prices that was against the public interest, but there wâs no

necessíty to assume ihat prices in practice t'ould be raised to sueh a level*

r+ il,.,^,.-r^ r-^ h.i-hlr¡ imnrob¡blv that the sel_Ier in his own inte:'est r¿ould-wantLu vrvu¿v uv ¡¿¿5¡¡¿J ltÌllL vvQveJ e.

ñ
No fix unreasonable p ices"tr"

In addressing ihemsel'¡es to the public policy invol-t¡ed in contracts

in restraint of trade, the cour"ts ha-re thus eonferred in effect, the fLat, of

lrOverhead Costsrr (London-)e
4.

Ðê

l''i./' " Ler,çís ¡

Hearn vo

N"lrr" Salt

Palmolit¡e

G{íffin (1S15) z crritt;.
Çaøe 0p. Cit" Ä.67"

ço- (qå Errelen4) 7îq

L9l+9) p" L6C-t62.

l+o7.

Freedman (fge8) 1 Chancery 261+,



*)2*

the conrnon l-ar'" upon ind.ust,rial trusts and combines and. Ì,rade associatÍons,

and upon contractual ar'z'arrgenent tend-ing to reduee competiLlon. Àgreements

to rig tedæs, tying crauses, exerusive deari:rg jâruangemen,cs, pre-auction
hi alrì i 11 cr â ff êêmê*6"--',oÌ1.tsg agreements to share oui trade in a particul_ar regi-on

and agreemenis nol, to conpete, agreerrenbs to res'bric'i, ou--bpuL, pool5rrg agreements,

and resale pri-ce npin'benance agreements have d-l been adjudged to be j-n rrreason-

abl-errrestraint of trade" The only excep&ion would be r^here an atNeqot.,",es

made'bo d-amage the busi¡ess of a¡rother eoncern and the actions were motiva.bed

b;r pur: maJ-ice' The monopolist anci trade essociaiion coufd. be as ruthless as

they chosee even though the i¡teresis of others were damaged, so long as they

were not activated by malice.

The general feeling ti:at Itr',¡hen the quesbion is one of the validity of
a commeesial agreement for regulati-ng their brade relations enL ered_ into be-

tween two fir"ns or companies""ooo6e"the parties are bhe best judges of wh¿.b is
reasonable as between thersselves.rrT; and the belief that the regulation of
prices and supply by eombines and trade associalions may be part of the general

price r"lhich has to be patd fo' ensuing a r"elatively stabl-e 1evel of trade

and emplo¡rmenÙ, has rendered the common lav¡ ard the doctrine of ihe restrai.n,c

of trade cluite useless as a pubJ-åc safeguard. against the abuse of monopoly
É

poÞ¡er 6 -

Tn the period betr¡¡een the luorld llars a nurnber. of official repo¡ts

tøere published in Britain u'nich rqere not slow to poi:r'i, out the possible dangers

to the public interest from the concoruitant grol'rLh in restrictÍve agreemenrso

The boost given to the fornaLion of monopoli-stic aruangemenLs by the First
l^Íorld l'trar resul-t,ed in tlæ appoin|ment of ti.{o committees to study the problem,

N*lt¡" Salt Co*¡ 9p" çLt_"

P* Guenai.rJt and Jol'I" Jaeksonc rtrhe Control of lrionopoly in the UnK,rl
(iondon; longmans l-96)) p" l5n

rl
l€

ñvo
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The Committee on Commercial and Tndustri al Poliey saicl: 'lln all

importerrt indusbries there should exist strong, eonrprehensive and wel"l

orgarìized associatj-ons r,¡hich should be eleari¡g houses of j¡rformation and

shoul-d be competen'i: to voice the opinions ard needs of their respect,ive trades

as a r.deolgesoc*ooalde are far frorn suggesti:rg't hat unrestrai-ned competition is

necessarily desirable in al-l cases and v¡e recognise that combinations r.rrth a

view to its }imitation whi]e na.turally welcome'r,o Lhe producer ffÌâJr nol al-rr¡ays

be to the ulfimate disad.vantage of ihe consumer"rr9 Howevry, it reaùily acknovr-

ledged the darger thab conrbines raight adopt urdesirable practices, e:çloit

the consumer and ínjure the nai:ionål- i-rúerest* A similar view i,.'as taken by

the Comm-ittee on Trusts.l0 Both cotnm.ittees recognized. the need for continuing

governmenf i-nvestigation of the activitie$ úf combines and associe.tions and

recomnendecì- the establishment of i-nvesti-sation machinery - but neither. of

them recommeided the +.ype of legislati6¡1 r¡¡hich had been used in America and

n ^q ^.1VCU¡tu1&ò

The Bal-fc;.r Conrnittee reported in L929 ard observed the tendency

for the alleged gror^rLh of monopoly and d.iscussed the argument for its
l1control,** The constructive suggestS-ons of the ComrnitLee went no further than

a proposal for es'l,ablíshing an i¡rvestigatory tribunal; i-t rejecLed an'¿i*trust

laws and t,hought tirat any machinery for cont,rolling pniees or interfering

r,,,'i--irh business cond.uet st,ood" l-ittle chance of aeceÞtance*

Two other reports of the j-nier-war pe::5-od a^l-so indícat,ed Lhe hesitant
1)

vier,¡ iaken of certain imporiant business practices"*- They sup-oorted- the invesbi-

gation of speeific eases r^¡lrere abuses weT'e s'dspected but reject,ed as impracti-ca|

aJìy comprehensive systen of pi"i- ce conti'ol by a government depai:trnetL u

9* Eepor! qn Caggqlere]- q4d= þguslria]_ folrqy CþD 9035 (fgfg) para, 1ó5"

10" tupor! o:['bhe ComEiE:Lce oË !:'iu,g¿-,s-" Ci!n] 9236 {L9L9)
Ll, Report of the Committee o¡r Indu.sfry and Trade " CMD 3282 (tgz-ç)

L2" Þr:U-SeryF+:!9g on F!+ç¡l Retaíl Prices qn 662 (l-gZO) 'ilìD iì,qpor! o-f the
Oorylit_teg q-ppsiq',eÈ þ¿ rc lpqd Ç_haeçellqq aqld lhe lqe.s_id_e+! qf -lh-q Eqa-ed

sj T aee cn the Resj:raigL of Trade (L930]"



r',,lhat is ev.ident from'chese reporis is an inabilii;y to a.gree'Lhat

nonc-:olv ancì. r'esf.ri r:r,irrc :-'r¡c',-,i ne$ constituted anl¡ pt-ave cl¡nrer io t,he ni:hlìeorevv

or tlnat any genel:aI anti-monopoly legistr-afion was justified. Hor¡evei:, il rras

adrn-itted that some pra.ctiees could be dangerous and r.ûre::e abuses "¡e:'e discoverecì"

some acl,ion should be taken, .oresurnably action that see;neC acnropriaie to the

particular situa.tion" ijence, the recurrent sug¡eslions, r,,'hich l''relte ne\rel:

acted u.pone for appointing investigat,ory tribuna.ls. Iù seems Lhat ihe issrres

at steke "!ìrere not thought to be of s¡¿ffici enl: impor"tance to t,ake even the nild

measures vrhich l^rere protlosedo

IÍearuvhile, the rrratj-onalizationrr of British j-ndustry i¡ras taking

n'l rna r"rtr¡aøat.r¡ +he reOrganizatiOn Cf the indUStrial StruCt,rr"e r.ìies fOStered afid

encouraged through industrial cornbjnations) as a meaJrs of securing economies of

production and distribution* The governnient itself v¡as ínitiator and even

organåzer of va.rious restrictive practices¡ ruhich includ-ed priee-fi:ei-ng, o,uo|a

and market-sharing schemes andrrhad p::¡cticed a standa:'d" ignorance of similar
L3private erô erprise aet,ivj-tie,s "'r-

The Second i¡hrld l,"rar accelerated the growth in fhese aryangements

and ín 1948, the firsb attempt r.¡as m¿.de in Britain at contrclling monopol.ies,

in spite of ihe atiention the problem had. receÍved over mary -vea.rs by both

indiuiduals and influential bodiesu This del.ay in legisl"tiog,aåîlå been partl¡'

attributed to the depressed condition of Britainrs trade during much of i,his

period, vrhen the desire to control monopoly tras v¡eakened by depression and over-

shadowed. by a. suecession of urgent problems, and the eonseo;uenb fears of un-

controll.ed eompetition, Bu*t,, it rmrsL al-so be in part attributed to the deep-

rooted belief that beneficiaJ- eontrol cou-ld not be based ori. any sr,reepi-ng

generalåzations regarding monopoJ-y* tlThere was no basis in Britísh thou-ght

L3, A, Hunter; -Q}]o Çit' P* 58"
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for any ærti-t,ru-st legislation fo'l lov¡ing the American pattern, no dogrnatic

l¡elief in laíssez*fair"e or free unrestrainecl competiiion" A1l. that seemed

to exist r"rras a convietion that potertially dangerous siiudions should be in-
vestigated and dealt, r'rith, no-r, in the light of any dogmas that might exist,
but aeeording t,o the nerits of each particular c"se""14

When, in the post-rr;ar perÍod, the need for aetion Ìras reeognized,

the measwes adopted appeared to folloi$ closely the recommend.ations made by

many of the comn:-ittees that con siderecl fhe problem in the inter-.r,ratr yearso

In 19i+8e the lhnopolies and RestrietÍve Practices Comrnission was est,ablished

as an exbra*judicia.l body specificalÏy charged l,rith the task of discovering

the natr.¡r'e and scope of the pnoblem by neans of inqrir"ies in'Lo inCustries and

trades' The Act made no attempt, to define or concl-emn rnonopolies or restrictive
arrangements' Ce::tain mÍnirnum conclitions (control of one-third cf the suppl¡r

of a good by arrangement or agreement) iøere laid doron before any enquiry could be

initiated by the Board of Tradeo The interpretation cf the public interest

r'¡as to be left to the Comnission while the oirly gìridirlg elemsrt wa,s a listing
of all the texb-book requirements of a flercible, progressive economy as desirable

criteria"

The powers of controL tvere neglible for in making its report the

Conimissåon only reeommended appropriate remedies to tire Government and the

Government then made a statutory order if it, felt so inclined. Thus, Nhe

control elenent had a purely ad hoc applieab-on at official discretion urd- in
pracLiee, was exereised only once j-n t,r-rent¡r casegotr5 Informal approaehes to

industz'y'r.rere preferred. In sum, the bia.s of the Aet v¡as mainly toward-s

fact-finding,

J"'lr" P* Guenault and J. },Iu Jackson. Qg" C&" þ" 2l+"

l-5" The one ease h¡as in the iìeport on tbe supply of Dental Good.sn
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The general r'eport on Collective Djscrimination made by the

I{onopolíes Comnrission pnovided the essential s of the ner." enactr¿ent of Ig56-

The government itself r.ras againsÌ: ernployi ng rlthe stigma of ihe crig1.inal lavirr

i.¡hile it could not' ignore the criticism that re-examj-nation of the practices

case*by-case v¡ouJ-d be a slow and. cumbersome a.ffair and r.epeaf to a large eyJent

r^iork already done by the irlonopolÍes Commissionn Nor coulci ib neelect the fact

that the judieial tradition of independence and objectivity, and ihe pu.blicity

of the lar+ courts rçould earry nære rreight in the world of business th¿n i,¡ou1d an

ad.r,r'inistr ative iribunal 
"

The Rest:"ietive TraCe Practices Act of 1956 int,rodiced a st:rong rul-

ing i:i favor of eompetition anl set up the maehiner"y for registra,tion of re*

strietive agreements and arr'Ðngemenùs, such as price-fixi.rrg a:rd grota schemes,

as the firsfl s'bage of laocedu,re" In the second sta.ge, all agreeüents are

challenged b¡' an independant governnent agent, the Regis'or.ar of Restrictive

Trade Practicesu before a rrsr-rper"ior court of recordtr, the RestricNive

Sfaetices Coi-*'t," The Corrt ås made uo r:f JucLges and lay membersrrqualified

by virtue of theí.r knor'rledge of or elçerience in j-ndustrJ'¡ eoamerce or

public affairsorr

The pr esump+.ion of the Äct is that all registeraÌrle agreem<n'bs

operate agains't, the public i,nterest" The'i;ask of the Cou-rt is relaiivel;r

restri-cted: to decide fzrorn ihe facts placed before it in the pleadings of

the Registra.r and- ttre respondenis t¿hether or nof an agreeirÐni escapes the

p::esu-mplicn by eo',ning r*if,hin the circurnstanees oí one qi more of selren

rrgater+ayrr clauses, These eategories include restricLions, l^¡hich are rrreaËonably

neeessaryâo oøeounto proteeN the public agains't injr:ryrr, confer or: the publie

rlspeci-fic and substantial benefitsrr, are rrreasonably necessaryrr to countere.ct

a dominant competitor rcho is restricting competitione are rrreasonably necessaryrr

to enable fair negoti ati on þrith a d.orir-inant selLer or" purchaser, aîe liitely to



*ha-
npar¡anl- lËr cari ^1ls ênd nersi sf,enf, edVeTSe effeeL on t,he -ener¡l I err¡l nf rrnannl nr¡vvI rv v¿Ieçv v¿r vllv Ov¿f,vI la ¿gVçJ UI UfçllLlJ_Luy-

mentrr in -uhe area l.ûlere lhe incius|ry affected- by the resil:ictions is situated

and are liitely t,o prevent a subs'uanirial reduction in t,he exporb business"

The rf.rilnio.^r theTt req-i"Lires the Court to be further. satisfied j;hat Nhe resbrj-c-

tion is noL urireasonable having regard to the balance betr.creen the circumstances

of the exernpLíon and any detriment which lhe gener"at public rnay suffer as the
1/

result of i'i,s operationoro

The Act requires fhat considerable faetual knowledge of the detriment

to the public resu"lting fronr the operation of the restriction be made krrown to

the Court, rettif)4ing a major defect of public policy u¡der the conrnon lan"

The pn'esent legislation t¡ould appear to have secured the best of

both worlds; there is no outi:igàt prohibition of restricti-ve praetices en-

forceable by ci:iminal lavr; but there j-s a form of review to exanine the

natrn^e and effects of eJ-l practices r^hich are registerable as i'estrictions and

to determine fheir ful,r:r'e legal standing" ¡lnd for the revieltring funciions,

normally the r,¡ork of ær adrÉnisirative tribunal, the go'rernmetlt has sec'r:'ed

the servicej together with the independence, autho::ity and dignity, of a

lega} tri-bunal r.ù.ich carries the standing of a division of the High Courtu

The overall effect of the judgements so far made has been to create

a cl_lma"te of opinion in lhich trade agreements arenß longer respectable; and to

ihis erbent al least, the present legåslation is a marked i-mproveÍìent on that

l^,'hich it supersededo

Fleanr,¡hile u tne old l{ionopo}ies Comni-ssion looks ai agreements no

longer registerabl-e with particuJ-ar reference to agreemenbs and arrangemenl,s

solely concerned r^ritìr e>,ports; where one-third of the supply of goods is

16" Resui-cf-ivg Ïqe-dg- FÆj*eg As!-. L9-ã6 4 and 5 Etiz"2 e "68 s,21(1) (e.)to(r)"
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produced by one concern or a troup of relaùed concæns; and the Com¡n-ission

ma;r be required to i¡rvestigate and recommend on the situation rdnere rwo or

more íirms, together responsible fæ u'ore than one-thir"d of the sunnlv of a

good, prevent or restrict competition other.wise than b¡'means of a regisferable

a.greemenL, for exanple, through a "gentlemenls agreementorl

It should be noted here tTEt the legislaLion of ]956 contained no

specific provisioir for the control and prohibition of mergers in Br.iLish

-i - ^,,^+ 
*"-¿lf u.UÐ Ul J o

l.-e have seen hor.¡ Britaines sol-ubion to the problenr of monopoly has

passed frcm the rrdo nothingtt aititude as fo'¿nd in the tomraon law j-nterpre't,ations

afl the änglish coirrbs to "uhe fl-e:rjble, pragmatÍe and ennpirical approaeh of i;he

present day* In North Ame::ica, as rrre shall see presently, ihe basie concern

has been vrith the sheer possession of econoruic pot+er¡ -¡¡herea.s the possession

of sueh poi^Ier arolrses a rrruch lesser degr"ee of resentment in tsritain.

i^Jhen it hecarne recognized i;hat regulaiion was requirer'r, t,he British

opinion v¡as much mcre open*ruind-ed- ì,ha¡:. Àmeriean and Canadian about the ehoåee

betr.reen judielal enforenent of rules of l-aw ancl some for of administrati*¿e

supervisÍon* Siræe it ís less concerned about bhe mere e:lietence of private

economie pol'r'@Fe British opiaion has fr:cused on Lhe way in l.¡hich the poi+er of

nonopolísts is exercised; and this is essentially an econorri-e matt,er* Irr

Britai-r:, much more hangs on the econoralc pros and cons of an agreement"

Henee the i*"i:rciple now empioJ¡ed- ån Lhe Restrietive Trade Praciices

Cora't ihat agreements and. monopolies need- not be inherently bad (although ihe

presu-mpiion is tha.t they operate agai-nst Nhe pubtie interest), 'out at most

suspect and subject to lnquiry and possible prohibitÍon. é-n aLtempt is made

at, balancíng econom-ic argunents in an enliEþtened courtroom ¿¡1fl mrrnh r.rcichf.

is attached to Nhe Schumpeteriær vieus on techlrologica-L a.d.vance and innor¡atíon

4ií-u-rutiç^
LTBRARY )

"{*uryl:H

by the Court"
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,Behind 'i:he enacj:ment ancl enforernent of i.he enti-trust l-ar,,¡'s ín the

Uniied St,ates are tr.ro sets of veLues" Firsily, there is a besic concer.n r.n,Lh

the sheer possession of eeonomic pov;e:.; secondl¡r, the belief ii:-i;he de-

sirabiliL;r of conpebi*"io:r ns a regr-rlalor of the economic process" And as one

authority has suggesfed; rrThe general approac]'' to th e problem of noncpolistíc

a¡d otl"ler r"estrictive trade prae'r,ices by Àmerica¡. e-nd Canadian l-aw is almost
1 r'1

idenf ical o 
rr- r

In geneal, the common lau' tradi-tion r¡as equally operafive in

Cana,da and ihe Unitecì StaLes; bul different, oondilions soon aecounted fc¡r the

efforts in both countries by 1889*90, to prorride a nerr basis in 1a,r.¡ for fhe

regulati-oir of monopo]istic arrangereent" The }Io-¡'th Amer.ican st,atr:Nes erne:.sed.

ou'r, of fhe English cornmon larn' Írcrn bhe r¡i-taï differences in i{orth American soci-eLy,

d-ifferences of an econotuic, sociaJ- e^nd pol-i'bicaf- nature, The Canadie*r legisla*

tion, like t,he United SN¿Les Sherman Àct, which follor¡ed in 1û90." re1:ï'esented

Nhc;o::otest of st,ill- predominentJ-y ag::ar"*-an socieiy age.instthe abute of

annn^rnia rnrì ^^lif,iC?l lCrT¡rê1. hV in.lrrql-.-n--:n.ì hrr-inacc 'i.h¡ l-.,i5]_¿fi_On CCi-n-qù u! d st:\_: UqÐ¿-jEirr, e rIlç _Lg:]J-i

cideri. v¡i'i;h Nhe formulai.i-on of '¿he rrnetional polic¡rrr of ::,i'i îr" ,rroieclion for.

na|ive-ìndustries and',¿ras iri-bended io prevent abuse of 'che i-rnnunib;i fr.cn

effecti-r¡e forei gr: competii,ion enjoyed by man.v* iirdusNries " I'Ta::i.îf polic¡',

j,he fronii er'¡ Lhe egalit,erial¡ climate €;1ì:ì Lhe fear of the farmer-picneer of

sr-rffe:ring from u-nequ"al-berrns of tr"ade in conirast ii-+.h the pr"otected. r¡anufe.cl,urat,

ari,is¿n anrl.1,orrnsnan, el-I oÍ'¿hese irere factors pressing upon legisJ-aLives io

rîove rrÐi'ê pcsitively than diC bhe ccFJTLcn law i:o define'bhe r.r.il-es of the
'1 rì

competitiue Same q rr*"

L7" ii. F'r'i.ed.mann: rri*onopo]-y, Reasoirableness and the Publ-ic fnte¡:est.'in
Canadian 1'-rt,i-Bornbines Lawrr 3å Çq+ad.iaq EC¿ Eer:þw (\955) p. L1,2"

lB" l'Í. Cohen: rrTowards Reeonsiderat¿on in ,4.nti*Combines Lai,¡ 
"¡1¿ 

pslic,-,¡'t
i'icGill T4,tq "To'ir¡al {,tç62*53) p, 8/+ 

"
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In the lead.ing Cane.dian case in this subjec'c. "l'l'ej-cl.mâ-ìl v¿ Sh"a¿5e,.1'?

the common law i'tas hel-ci io be irrelevanf in cei:r-ai.n ::espec1,s: eonspiracy n-i,ch

inten',, io inj-ure lrâs t-Iot app-ì-i.cabJ.e; nei. theï r.ras the l;est of rea,scnabl-eness

beNween 1,he pariies; ì:ut the quesiicn of l"¡hat was reasona,.,:Ie in the in,beresl,s

of ì,he *or-iblic l,¡a,s considerecj_ esseniialì_y relevant" It rras in,chis ease that

D'r.ff J. lairl- d.cru.n 'Lhe basis of rhe larr today r¡rhen J:Le saicr-:

rrl har¡e no hesii;a.tj-on in holdiirg ihaf as a r"u.le ã1 agreercent, ha-r'in¿

for" one cf its dj.rec'b a.nd- governin.g ob;ectr bhe est,al:lishement oÍ a vi::tu,a.l

monopol¡r in'¿he irad-e in an im,oort,an'i: arNicl-e cf comilerce thror.rghout a coirsider*

able exLent of ì,erri'LorJ. b¡r su.ppressing ccmpetition ìn fhat Lrad-e" cones und-er

tlla ba-n of fÌre ena.ctnenL."20

' l-hus, before ihere is a ¡.¡io-l.a+-ion of ihe l-av¡" conri:etition musJ: be

vi::i;u"ally e 1- i.mj"i1¿¡s¿"

The cou::ts have felt, the.t, tkre purl:ose of the legislaiion he.s been

Jrn rr-an*ca* l:h^ rublic interest 1n the eômrroll laltr right of the in.cividu-aIvrrv P

sub.ìect to enùer info cornpetit,ion with his felloir¡s. .qnd, they have cleter"mined

t,hat, the publ-ic interes'c is only affected r.,,¡hen lhe object or eff..ect of a

combination is to suppress competition. The philosophy of the judiciary in
Canadian combines legislat,ion is e]æressed in ihe pronouncemenr: rrDestroy

competition and j¡ou rernoi.'e lhe force b)r rvhich hu-mani-ty has reached so f aT unlJ'

The siate of the Canadian combines la.w today or¡es a great deal to

ihe fact that the Supren:e Cor.;rt has Leaned on the comrTion le.w of llngland. in
interp:re'ting t,he legislaNicn" This has been due to a number of factors i,¡hich

included the traclitj"on and rule of preeendent, and the lach of ad-eqrr-a.te

L9 , lieid.man v" Þhqaegg Gçtz) Ue ,S,C,R,

20, IBID at 37"

21 . IBTD 2 D"L"R" 731, at" 752"
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sta,tttfor"y d-i::ecticn by Fa.rlr-ament on l,he meanj.ng of rrundulyrr and of r¡hat

was fo be contrary to the pub,l-ic inLerest" The offence of Secii_on 3Z(l_) (")
of the ûombines In-¡estiga|ion Àci; ¡:eads:

rrEveryone conspires, conbinese agrees or a.rranges r.¡rth anoi;her.

Ðerson to prevent, or lessen¡ -ts44gþ, eompetition in the i:rodr:ction"q4o".*Di:'.

supply of an articleooo€è.uuis guj-lty of an indietable offence a-nd is l-iab1e

to imprisonment for two years"il

It has been suggesi:ed Nhat d-iscrímination betl"¡een harmful and

harniless cases was implied in Canadian lav,r b;,r Lhe inclusion of the .çtord

rrv¡ç'[ssrr to meanrrsignifi-canl'¡ or ri-mportant",,2? ;ind in rgz3u the prime

llinister", l!*L* Mackenzie King stated- that i,he Canad-ia.n J.egislation was dir"ecled

only at rrbedrr combi nes a,nd tha.t trgoodtr corrbines rr'hich operat,ed nin e reasonable

waylrr.rould not be interfered ruíI;h"Z3 Flowever, this ha.s not been Nhe inter-
pretal"ion in the Courtso

The shape of Cana.dars approa.ch i:o mergers wrs dete¡'ndned in Lh.e

Gonrbines InvestigaLion Acts of 1gl0 and L9Z3u both of rrhich v¡ere fashioned

almost single-ha"ndedly by t'ír" IiacKenzj-e King" It i'¡as cLear from the

vagu-eness of the cl-auses of hís legislation, that irir" Ki:rg had no serious

intentions againsi, mergers in 191-0 or even in later jpears. Ivlerger.s r¡,rere

thrown j::to'¿he pa.ckage r*-ith monopolíes and trusts, the three being con-

sid-ered. rrríthout dist,inction as mer"el¡r one form of the larger eategory of

combines.

The "Act of 19]0 introduced. the prinepl e of Ínvestigation and

report, 
",i'råeh 

has remained a proraineni; feature of Ganadíen combines ad*

rn-inistrabion' i'tr " I{ing appeared to suggesi that combines l.¡ere not Ì;o be

22o J.l,f " i,,lolfe: rrSome Enpirical Tssu-es in Canadian Conrbines Policyrr ín
Qe&adian_ Jqur¡lal of Ee_o+om!çs and Po_litical Ðcience (J957) p, 11ó"

23 " D"G' Blair; in "Sli;'I{.tr! La q: å cg_qplqe_tll* sy_!ip_gsíu.q" (Ed. 1'r,
I rLeo.aanri.., o
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1919 e:æeriment l,¡e"s enactecr and ;ourported üo give an adninistrati-re
iribr':'nal the por.^,rer òo regulate ihe operation of .eombines by adnr-inistra-

i;ive directj-on, rigain, these prorrisions idere dee.j_ared 1,o be ulrra
vires the Federal Parliament"

rlThe jud-ie¿al deei-sion::have been assumed. to demonstrate -r,he

apparent' impossibilii;y of framing consl:ilubionalì-y vaJ-icl 1egislation
forLhe regula.tion of combi-nes on a¡ j:rd.ividual basÍs and emphasize

that' ì:hey ean only l:e d-ea-lth with on the basj-s of prohibitions of ,qene¡,a1
2t,

aPPlication' rr-*

Drrring the perÍocr of v¡ai"time contror of the eeononry anti-
conibines aetir¡Íty was su"speided., but r¡as undertaken with renewed. vigop

after the war' In 1950, the iviácQuar::ie Comrmttee vras açpoin-bed to revierr¡

the anti*combines legisJ-aiion and recomma'rd.ed sueh ehanges as rn-ould-

I'make it a more effective instrumenù for the eneour"aging and sa,feguarding

of our free eeonoflsrr o cer|ain important suggeståons brere mad.e by the

Comnlit'cee, not the least, of which l.¿as the recorûmend.a.lion to abolish re_

sale price maintenaneej v,/nich ræ.s given irurmedia+"e effectu The Bepori

al-sc¡ advocated t,he division of the functions of investÍgation and report,

formerly exercj-sed by a single Commissioner, beft.¡een the Ðirector of
trrvesti-gation and Researsh res¡-ronsible fo:. initiating inc,uiries and

Sathering evidence, and the RestrÍciive Trade Pr.r.cLiees Cornrni^ssi-on, arL

Índependent. Nribuna.l, created bo appra.ise the evidence so gathered and

make a r"eport to the [inister of Jus'bice for publ-icaiion" ft also re-

comr'.rended" lhe creaiion of a juCicial restrainÍng order to rest,rai-n the

continuai,ion of combines offences and to dissolve iJ-lega1 mergers and

2)+, _IPID p*L5
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aonopoliese These changes recorunerded by the Committee r¡ere duly incor-pora.ted

in the Combi¡es fnvesl,i-gati-on Acù of L95Z*

As one authoríty has poin|ed- out, in carada there has been a

lrrrj-rtual ignoring of Arnerican anti*trust exoerience,,,25 Hol.,rever, in common

¡,rj-'rh the United States and as o¡.rposed to Br.í'r,ain, Canada has mad.e combines

control a matter of criminal laur, relying on the lega] proeess and_ judicial

r"emecly ratler than on administrative remed.y" The I'Iorth :imerican principle

has been one of comprehensive Srohibition of aJ.l foy.ms of restrie-bive agree-

ments tending to eliminate compe'biti"on" The eou::ts have insisted- that i-n any

agreernenfs to fix prices and drare markets, it js the tragreernentrrto combjne,

that is the gist, of ihe offence, I{ence, the per se docLrine emerqes rdrj ch

holds that it is eiridenee of thertagreementil pet" se, independently r:f effecti¡¡e

execution and independently of any specifie econonric effects on pri-eee, profits

and alleged efficiency thaf is the basis of the offencen This d.octrine therefore"

relieves the court' of ihe kind of detail-ed. econonie analysis (Unictr riras also
'bhe ease in English common lar,,¡ as we ha.ve obserued) thab some critics arå'¡te

shouLd be essen'oial-'bo the fínùings, r,ihatever may be the cou:.t¡s technical

fam-iliarity wÍtkr economic policy"

The facL ihat t'he Canadian eourLs ha.ve the last ro¡rrd has greatly

influenced the approaeh of the oiher arrthoyiiies co3]cerned with conùínes

controln The Director of Investigat'ion and Research is chargecl'rnth ur:der*

'baling a partieular investigation an.j conducting pe'elinrinar]¡ €nquiries before

hls prepared staf-ernenb of eviCence -is presenLed'co 1,he Restr"ictive Trade

Prael,ices Commission" The latter body hears ei¡rdence of the parties ancl

dete.*mines Lhe faeLs of alleged infringements and drafts repor.ts ou.ilining

Carswell, L962)
p,220"

25" lì* ßosse; ilThe Law on Competition in Canadatr (Toron'bo:
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the f acis arcl it s eva.luai;icn of then* The Comäúesion is e,-çected to napp:.aise

ihe effeci; on j:he public irrter.esb of arrangenenLs anci pracLices di.sclosed in Lhe

errideilcerrbut, has based itseL-f a.lrnosf entirely on the te-ets pr"errio'usly laid dorrn

by the lar'l sg¡¡¡t* Lnd-, as rr¡e have seenr such bests a-mor::rt io Lhe asser-Lion

that an¡. r'estriction of compet,ition i,s presu.med to be against, the pu-bl-ic

interest* I{enee, a discrimjnai;Ìng anal_¡rsis by the Comrnission involving an

examination of fhe merits of the agreenent and the e'rrolutj-on of standa::ds of

reasonableness, in terms of eífieienc¡', prices, profii;sr l"rages and othe¡:

relevant faciors aid a balance of econouúc argurnents, has been rulerl ouì; by the

legalisti-c approach of ihe courts"

This ::igid lega.J-isru has received rnu-ch cyibicism f::,onr economists who

have wgect fhai' some form of rr",ro::ka,h1e conpetitionrrbe taken as â guide*posi;,,

Blarlen and SNykoIt o.uote the luhcO¡:-arrie Reportrs ste.temeni on effec'bive com*

pe'i,i1"ion r¡hich it said-, reouires lrthe eristence of lar'¿e nurnber of sel-lers

and bu;revs so iha'L no one exe::Ls an)¡ observable i¡fluence on bhe raket hut,
.¿,

is in fact controlled by itn"" This rier'¡ is cri.iicised- as beinq u.nrealistic

a¡d not fhe relevant criteria for effective competi-L,ion" Bladen and Sty-kolt

argue'Lhat íf the com"n-i-ssion is torrappraisert the eÍfecL on the public inierestr

then the reports should- be marked"ly differ"ent and they urge tJrat it, is
leffects! and not tfc::rirsr f,hat shoulcl be exani-ned." Bu:i;, as r:iê sâr¡i in the

previous chapter, ihere aire nc r-,.niversal-ly acceplable sLand-ai.ds of behar.'io:.,

The legalís|j-c a.pproach in Ca¡arla has resul-';ecÌ in a neglect of j:he

research f:.ncl,iror:o ':ince Nhe goal of the Coinnission anc. the Dir.ecto:r of

Ti'ivesfigaiion ancl- Reseæ'ch i-s a ccir.r¡iction Ín ¿:. couri of l¿.w" il:e e-,¡i-d-ence

eolleeted. -ìs of the t.ype r.o i,fuieh cou-r'ts are acc1r-st,omed" This neglec'L ofi

rese:l¡:ch has neant ';he.-L no greab hnor.'rledge bas been br-rilt up a.boub '¡,h.e sri::uc'i;u:r'e

26, f *'.:'" lla,den ¿urd. 5" Sf¡'l;oì.;: Cr* 1l'l; " Ð, 52"
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Trr ilt.roducing the Cornhi-nes:icii, of 1pì,0, 'Lhe iiren l-Íinister of

*ì,:.bor', ï.r-. ilacke::zí; ií'i nJr àple¿.1:ed +,c suggest l,haN co:rhi r,És r,'iere i:¡i 1;o

be auLo¡raiically treai,ed a.s ci'inú-naI ¿urd i.¿ere to "ne judged on th-e basi-s of

beha.vior¡ l,hile he appeared 1,o feel crini.nal- prosecufi,on'..;ou.ld be seconc'a-r;.

to i¡.r'es|igali-on a.nd. pt-ibliciNy ¿s the mosL effeciive ne'l;hoC of conbines
)ry

eont,rol.-' In ihe Canadi-an and -j.ner-i can rrpu-ristlr s¡'sNsrTls, i.,'here a geneially

and strictly clefined offence is Nhe basÍs, Lhe 6n]y possibilit¡r cf mitigating

Èhe har"shness ancl occasional J-njustice i-s the substi-tution¡ in suitable

cil.;;€s, of ci-'ril- o:: adrninistra.ti''re procedures for cL:j-mi¡al prosecuiions"

]-n the ijni'ted Si;aNes, this is ca,rried oui ì:;r lhe Iederal Trade Comuission

ilS'ì n¡- e'i ..¡i I ¡erne'li eq - hllt i rr Crn¿d¿- .?.S r_,'e þ¡1rg n,lrcoi-rrorì f.h ¡ rli S',.1:if:ff LiOn

of po-wers bettqeen lhe Doi-.n:i-rion a.nd. the P-r"ovi¡ces rnakes rrcivil- rerned,ies con-
)A

çtiLuiional-l;i precÐïiorr,s i f :ro'l ca mlilete-ì-.'r i-mpossible"rr-" The cirl-. alt l:"nal j'¡:

'Lo ci'i-nina]- prose..r'-r',j-on is a d-ec'i sion bv il:e ilinister" oí Jusiice, folIo'"-i'¡c

ihe inv.es';igaiioiis :nc1 r'c-oo::f s, noi t,c f¡Ìre t,he case â.nJ¡ ír::r'i;her. Tìris cannot

be a ver;r satisfae'bo::y si-tr-i-¿ti6n,

Our scene is oÍ lroth rliÌ1inì,ries::ecognizing :he daqqers cf nrono;rcl;r

a.rrl r"esl,riciive pla.cLicee: of ôritain en:ploying'bhe inclependence and d.igrit;r

oÍ a. quasi- ;--, l l-:i :i l:ccl-rr eouippecì h,o reviev¡ eccnori c e'r-id ence; of Cenad a

usìng a- somer.rhai idealisi;ic set of values-ì¡l'i;he rigrd- cripinal cou.r'i room;

ancì of boNh countríes ì-iving in the sarue i-rrtensel;r ccrrpeiiLive econon:-ic ¡,.¡orld*

Th:is is the setLing íor our exani-i-na-r,ion of ì;he merger policies of

tanada anC Eritain"

á(ø

ôó

il Hl.rF4 {l'r f :aî _ lllvo lrurr
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From ou-r' ear'l:er d,iscu.ssicn of the mo'bívai,ions and- consecluences of

rnergeis fcL: the merket economyr ÍN is cl-ear that nergers can ne\rer''be considered

as per se off ences. In pa-r'ticu-] a:" cases, fhe l-ilclihood. -"hal a merger r",,il-l

remlt in detrimenL to the publicth¡'ough íts effec+.s on concentration and,

competition is very often cou-nterbalanced b¡i possibil-ities oí benefit.s, wif h

the r:esul-t tla', in d-iscu-ssíons of nergers, the d-esÍrabili-ty of a selecNi-re

po-l-ic;r is implici-b" ilere,it is proposed. bo survey Lhe repcrt,s of ihe

îes'Lri ctive TracÌe Practices Coru¡i-ssian anci r!Ìre case lar¡ on tnerÊers in an

at'oempt t,o ir:n¡estigate how selective Canadian merger polic¡r has beeno

The main st.rearn of a::t'i-combines leslslalion in Canada bett¡een

the Combjnes fnvestigation ¡,cts of 192.3 and l-9óO was duplicated in tr'¡o

separate enac'bments, each of ',qroich prohibited i;he saae set of offences, 'cut

a-bt,e.ched to it seenringS-y different standards of legalit]'* The actions pre*

scribeC by the Criminal Code were iJ-l.egai- if c'lone rrruldulyrr; those in the

Combines Investi gation .trcl, Íf done rrto the detrimeni oi" against the íntev'est

of the publict', This dichotomy became arr ånomaJ-y in Canadj-¿.n lar'¡ for it

constantily posed fo-¡'the cour.'is, the queetion of whethe::lrrindulytt andrrto

the detrimenL of Nhe publicil were meanb to conveS' the seme or different

meanings. Às fe mergers, ihe offence rras of being rra combinerrby vray

of arrmerger, t,rust or mcnopofyil and this offence appeared onl¡r f¿ ¡¡*

Con'bines Invesfigation lict and therefor"e was subject cnly to the c::j-t,erion

of public detrÍinetf n

Hcx'rever, in 19ó0 the legisl-ation was amended r*hereblz the then

/i \Section 4Il (f) of the Criminal Code was br:ought into the ¡ict as Sectj-on 32. (L)

and the ¡combjnet definition was clropped" This section dea"lt i¡¡ibh agreernents,

TrùIích are consirlered 'ro be iltegal per see sueh as price-fixång and markeL
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sharing, v.ftile i;he prorrisj-ons dealing rvitJr mergers and monopolies were

reÙained by maiing it an o-ffence ilo be e. pa::ty io eiihæ" .{s r,res Lhe case

itriLh ra combineu, it is on.].y trose mej:gers and monopolies -u.,,hich are oï. ar:e

likely t,o operate rrto i;he d-etrimenb or agai-nst'lJ:e jnterest, of the publicrî
f

which fal-I i.¡it,hin the .ê"ct,'

In exa-nining the present, mer"ger provisions of the si,a.tute, those

cases unde:' the nor¡-repealecÌ. rcombin-es offence rnay be relevant, in shed_ciing

some light on'rdnat Ùhe courts have coræidered is or is not cletr.imental to

the public interest, ard they should inciieate to '¡ùat exbent. the judicia::y

considered the case lain¡ on lhe Crinii,nal 0ode Section (now Secti-on 32 (1) of

the Act) na.¿ a bearing in tcombinest prcsecuti.on ri.nd-e:: ihe ÀcN* l¿hat these

cases say in ì;hese respects r^ú1I, presur"nably, det,ermine hoi,¡ the rrnewrr mergei'

requir"emerts of the statu-te wil-l- be int,er.pretecl . rl,fe::gerr nov¡ ffieans the ac-

qui"sition oT'cont::ol of Lhe bu-siness of a compe'r,itor trhereby compel,ition is
or is likely to be l-essened No tlre detrinrent or against.r,he inis¡est of ùÌre

public,

To daf.e¡ Nhe efforts tLrat lrave beæ made io apply the merge:'

provisions har"e been conspicuously ineffective" A lotal of eight investigations

of the possible detrimc;ntal effects of a Írerger has been m¿de u.nd-er the Act;

five of them sinee the Seeond idorld t'iar, and of Nhat total., fou-r have re*

sulted i-n prosecu|ion irr the courts? 0f Nhe othsr fc,ur, i:he Ê,est-rieiive Trade

1o Section 2(e) ¿nd (f) an¿ Seet,ion 33 of ihe Conrbines fnvestisation
Ánt. 'lAÁ¡1 -- .r----

z. Bn r'o Cq:rad;Lgr I4pqr.Þ" C?"" (L933) ót C"O"C" )_t{; (Lg3Ð 3 D,L"R*aan/n¡T
JJv \v øt-o J

-i?

ç

v. Ðlap_lse (fgAo) 4 D"L"R* 6ggz
v" _Ê:radiêeå_e.gg.\-gå !!g_" (1960) 32 C"p", L:
r'" Þt¡!¿gh ColEmbia Sqçff.E"lreigg !!4" .r-96o'1 32 W.n.R. 57Ti

(r96c) c.R, óol-,
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Praci,ices Comruissj-on found. no ac'Lion n.3cessarJ. -ìn 'i.¡.rc, cases;-- it recoir"nendec-
L

in one lha-u prosecuii-on be consid-err?d-r-'and it conchided in a.notherLhai no
(effective ac't,ion against i)re rne::gez's in c,uestj-on was possible"' In all- t3ol;¿y

of the coui:t cssese ihe Cro'.,m wa6 ¿otally unsuccessfu-l in proving that a:t

offensj-ve rnerger had taken place"

Tlre elements of misconduct in the ç,ye-L951," cases ,:f Iìo v" Siapl_es

and Ru V. Ed-d¡" i"Íatch Co" (r^ihich -vlras a nonopol'ir case involr¡ing nergers) she,l

1'ery liitle light on the ccu"rlts approach to a rnerger case l-acking rn ex-

tensive predator'¡r prac'Lices, urith ihe consequence that orir atteniion will be

eenterecl on the posi;-195& courl cases and reports of the Comrnission"

llow have the courts -r.ie'n¡ed the quest"ion of public ini;eresli in

mer"gel' cases? Has 'ûhe bench exa,nined the aetua^l economi* adrra¡.¡¿*"s and

dísad-vâniages to ihe public of eaoh lcotnbåner that has been brought before

0n ihe r'dnole, the eowi;s have been very conservati ve a.ird refused

move alray frora the lj-ne est,abl-ished j-n the crj-m-ina.I code cases, rn a nunber

of cases brought r:nder"the Code, some judges, by the m-i-ddle of the Lg5)ls, had

deduced'r,ha'b an agreement must virLually el-iminate competition before it be*

eomes ¡unduerand had fu-rther (rmder Ì:he Coml:ines -lict a.s it applied to mergers)

interpreted Ndetrirnent to the public t in the same i¡ray as they did l';nd-ulyr 
"

The first of these cleducNi-ons respecbing the necessity of a virtual elimination

of cornpetition ivas given its nost rridel¡r-o,r:-oleC formulatìon b¡r fis¡f,r*.¡1.igh,r,, Jo

2" Rei:oy.-,, Cqpç.qjli !_fu;_ lliangfact_qre_, Qtelrtþulio,f_ Ca{ SAte 9f. {gêqt
1L958) #g Îçpgr.!" Coqrer+ins tl:e ProdtrqLion_. DiqtrriÞutèg aqd S_a].e _qq A¿sg
O+rde (1958),

4" Egpqf! 99_Itger+_ine thg E"qJi leçkrng þ¿,åp!ry ånd. lhs.¿lgguisition of
r,rlilsíl- Ltilãã. ¿Ecffi-sffi. (l?är-I;:ThEs*

---:-'case nas rrow tleen dropped-ø

J". .Report_.coic?fF+!g. t!*_ltflf$+ffi, D_is_iribul,j.on and sale of Paper-
¡qe{4 stri -Pît¿"qtrllj-Ð.- - 
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in a minority judgement j-n the Hov¿ard SELi-ih case in Lg57. He sa.id thai pre:

1I]-OU.S C.eCl_SaCnS å

lr"ooo."g.opear No me to hold than an agreementeooêo"becomes

crini:la1 tdeen the preirention or lessening agreed upon reaches Lhc; point at

-l,¡hich 'L'he participants in the agreement become free to carrlr on those

aetivities virtually unaffected by the ilfluenee of eornpetiLion, ruhich

i"nfl-l:enCe PArliamenb is take¡1 {,6r r.eøn't rl ¡s nn inflfspensable proteet.ìon of the
6

publie i-nterestlr" The decision in this ease-r4ras thaì, onee it was establisheC.

ihat the agreement elir¿inated- eompebition then, rto.".""injury to Lhe public
11

ínterest is cmclusively presu-medu u u u. nrrr Economic effects were j-r::elevar:.t"

However, a differenb line of reasoning has erner"ged in ilritish

Celumbia rshere ín R" v" l'1or:rey, the B"C" Court of Appeal disagreed r"¿th the

trial- judge who told the jury that, once the¡' found.'i:hat eonpeì;ition itad

'been lessened beyond a eertain point, publie det::i-ment could be presu-m.cdo

Hovrever, in ihe Court, of Appeale Smj.thj J"A" sta.t,ed:

"""o o"ullhe Acb speaks for ilsel-f ; preventång or Iessening

competitÍon ís nof enou-gh" The Crol',¡n musi; go further i,¡ith its prooí and

show Nhe ac't,ivities eomplained of" n, oo,T.,r€rÊoqo ô o"to -i;he detrÍment, u u " n"tf

the publie.rr-

The jucJge was abl-e to eonelude that the e¿omonl.ic effects of

an agreement were mater"ial in inLerpreting de'crim*rt 'co the publie under ';he

Aet" The effeets of every agreenrent tha'L l.essened- e¡mpeLiLion I'rere irol

neeessarily detrimei:'Lal- to the publj-e"

(Lgj7), s"c "R. z.t, !v?-6,

IJ-U 6

r7
tq

ç9

Hs¡:eåd åsrålh .lcpsr. [ille.
"IEIA, g D.L,tì. p" k73"' '-o<"7 1 Aåo "f,* lïolrqy- \Lt¿, ,t vo

Ii',do r¡. ft '
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These '¿neer'fain't,ies regeirding the inier.oretaij-on *'o be given

to the public inNei'est har¡e been r"efleeted in'che tr'¡o recent mcrger cases tc

come i:o Cou-rto In Ro V" Canadia.n B¡eireries, lutcRuer C*J"1{,C. decl-ared that

ihe -words in the ,uubl-ic interest prord-sion,

rl"o,,uofor the ptrposes of the prr:secution"*",oohåve su.b-

stani;ielly Lhe saiì.e meaning as Lhe rrord lundul-r¡r as u-sed ín it,s eonierb in

Section lyJ-I ." uuu""Y

He adopLed Cart'+rright, Jrs erposibicn of the lal,¡ in the

Iloward Smilh cese, finding iha$ 1"he nerger had not,

lloo,""èeonferred on i,he accused, the poweï 1,o carry on i.t,s
lnael,ivities rç'åthor:t competitiÕnr or subsianl,:-aì-l-¡r rr,i-1-i;hou-l competition. " " " " *tt--

Hor,¡ever. in Nhe ca,se of R" v".il¡'j-tish Colu-mbia. Sugar" Refinj-ng Co"

L'ùdor an a'Lieiqrct was re.cle to reconc:i-le ihis e:q:osibion i"¡j-th fhal: in Iìo 1¡,

lilorre;'¡. i'IiJ-Iiams, CoJ"QuBo agr:eed- urNh l4cRuerrs analotJr in the Canadia:r

Brev'¡eries cleeision¡ i¡r cal-l-ing ín the Code cases to assist ín the inte¡:prefa';ioir

of Lhe lre'bu i'Iillia"ms, C.J.Q"B" saids

rr."n,""the Cron¡n in'Lhis case musb not onl¡' estabfish tha'l, as a

resu.Ii cf the ner'ger's, the accused acquired tlle rpor.rerl referrcd Nc in fl:e cases

uriderÊse+û"the Crindnal Cocle¡ It ¡rrust also establish exsessive or e:.,-orbita"nL

n*-,f ii'o n'v-laogo Th¿ Cfo'r..n h,:"S noi; attempt,ecÌ ì,O eS.,,ablisir e;ll::bitent. prlfítS;jJ¡v¿åuu "r .tl, ¿vvuq v/ì¿j ¿ar"r, Llv\J Ç\r --,t*r.o", , 

-.r,

its atienpl, to es".ablish oxorbi-tanl p:l'ices fai.l-s,r'--

Ile add,ed.:

nThe Crown r¿USt a_lso esia.hlísh ¿ r¡j.rt,rr:ì et.i f'lin: ef ryol,rpet,j_.,,icn"

TLris, if has no',. d-oneurl

o. iln^ î"i1,- llcÁ¡l ?3 íì._ì. J- a,t 6"¿ a 
":'H:c -::-:"10. ru aL L¡.j^

j-.!-. ." !!! . (1960) ,?2 ',.! ^';! 
.l " at, 633 "
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Thus, ât,lcl'Cì.nE fo llillianLs, C"J"Q"B", the prosec¡ii on n-Lrst j j,n

o:':.i-ei: io .cncverlciei;r-'imet:ri;'L,o the publi-crr in riìeï"Ê,er c¿r,ses showj f:_i_::sb-1-_y; .uha,r

conçeì:ibi-o¡r Ìras bcen lunciulyr -ì^essened, å.ccording',.o the case'l¿ii^¡ on sei:r.i_on j2
(J-,1 , anC secoi:dl;r: bhal, e;tceijsjiLlre c¡' exorb i-ian'i; 'nr.ofits i r" pr.ices i:esul-b " B;l

.rn'.1-i -¡"ì- ^ +L ^ ruorlror-illJl8 r'ne oifferent apnr"oaches of bhe Ilol¡arcl Snri'i:h case and the i,,{or.re.v c¿asee

the JuJge:"e'1ui-res 1a'oof cf supp::essioir of corri;eliticn and ac1,u-al- detr':!,niei.ì,r-. -j,n

'';he fo::rq of exccssive profits or i¡i'ices- This l:as led r:l:e uriier t,o suggesf :

rrÏ':íore is requir"ed of t'he Crclc'it in a merger pï'osecution than rin<Ì.e:r

Seetion 32 (f)* In a. me:'ger ease it is no'ú to be,eesumerJ. Lhl..v a,v.ir"iua-l

nonop,:j'y -''ü]l enhance ,u"icesu Thus, the possÍ-bil-it,y cí r,heye beii:g a conr¡re*

'¿ion fcr a mel"Eer"de'çrimmi,al. to Nhe publJ-c becomes iess'lil,,el;v fhan *our,jl2

Gene::alJ"y, the ûcur'is ha.¡¡e -'l-ooked rr-pon the iirtei"es,¡ of rtìre

publ.ic, lihei;h€r tonsumers, prodrlcer$ or or5ìrersir¿.s ihe puÌr]-ic. as a...hoJe* Ii ¿s

ì:he public as a.n a-bstract entity t,haì, is entit,lecl -bo t,he beneíii cf f::er: cc--nr-

pei;i'r.ion i,,hjl-e-Lhis o.¡EraJ_l posiNi,oi: of ì;he public is usecl- as the crii,eria"
lior',¡ever¡ in'Lhe Suga:'P"efiníng cÐ.ser liillÍ-ams: 0"J.Q.8, vj-er.¡ed- lhe q'rr-esti-r:n of
the publ-i-c inLe::est, 1.a::gel¡r fr-orri tlie view-^ooin'c oÍ the'rp::oclucersu and he ccnsid.er.ed.

that rri:::od,uce: sir ne.a^r-if ':eet*suga.i. grol^iers rather than refinersê

Thrs has beeri ihe substaiæe cf ihe jriC-ic-1af ìnie.r¡-rr.e'La.tion cf .Lhe

public j:tter"est in me::ger ca.ses" The i.,,eighl of ol;inion farro.rs i,he r:-iew exç,ressecì

in -the Cenauj-i-an llreweri-es d,ecisron i.,¡her.e i-r, r,,rås decided- tbat al-'l ,uha.t matiers

is i'fhe-bher compet,iiion is sr,lpj]ïe*esed and acti-r.al debrimen.i, neecj, rio,,¿. j:e cle*

rnons'bi'ated. Thus, iire Secf,ion jZ (1) cases have been folloi,red in deie::mininE

;he i,re¿:.jtg of p:blic detrirnen'r.*

irje ngc "ul-t:":'l ic :'e-¡ier"-¡ -bhe re;oæ'cs on nej:gers fha.i har¡e been

mad-e'b;,' the ßestr"iei:ir¡e Trade P¡"acì;ices Cornrnlssion, The Cornr-¡i-ission -,,,ra* brc*ght

12, i." Gossei Qll* p. L92
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intc being r'n LIJZ, rrseend-ng.!-;. uitb tþe j-rrtent oí ma.k-îä_:, some essess¡-rent of

econornic effects a-ni pcssíbl;r sf esl:ablishing: o.¡er- iime, a. bod.;v- oí accu-mul¿t,eC

econcmic jurisp,r"ucience as ihe basis for. informed pciicy ru*ir:-,,13 The Con-

lr-issionrs ::epo::'b rfshall rerj-ewj;he evioe¡:ee and m¿'cerial , a-*,,c¡.aise-r:he effee¿

on tire public in'berest of arr"angements and ;oracti ces d-isclcsed in the eiridenee

end coniain recornm.endations as to the ap.o1rca'{,ion of :.enedies prcvideC. i::r Lhis
li

,{ct or oiher remecl.iesr'Ï ft is hoped iliai; iÌie::erriew of the reports now'Lo be

;.rnd-ertaken r+ill shcw hoi,g the comnússicn has cealt l,lrih the rpulilic inteyes,¿1

and esfairlísh the approach of ilie Comn-ission to the basic economic iss-.i-es invo'tr¡ecÌ*

Tn L9552 the Commission repor'r,ed on an atle ged eombine (by ita¡' of

a smerger, trus'b o:-moitopolyr) in the lrÍ,anufírctu-¡e, Ðist,ributjon and-,3ate of

Beer in ta:racl-a. Tire Comrd-ssion found l,haL from the tine oí i-is incorpse.tion

ån 1930r Canadian Breweries Lid"e had-'rpursecl a deliberate;olanned- program

desigred to place the conirany i-n a cÌomi-nant controllj-ng posiiion in the

healri n o ìnr]rrcf..^-rtrI5e:u qU U¿ J

The company over the years had acquired twenty-'bhree brei,,ring fi¿"mo

in the provinee of ûrtav'io and ín Lg52 it aco-uired the rnutrti-plant firm of

Itlatj-onal- Brerueries Ltcl,, for many years the largest proCucer in Quebec"

Througl'r its coÉrolling in'Lerest in l,tiestern Canada Breweries L,td", a holding

company cv:ning or controll-ing fir,'e brer^¡erj"es a¡rd maintaining a_ su_bstanfial

finaneia.l interest i¡r for-¡,r" eithers, the infl-rienee of Canadian,Brei,¡eries Ltd*

had spread to i+estern Canada. The five br.eu¡eries r"nni'.r"nllarl hr¡ i'itest,eï.n

Canada lJrer.¡eriesaccounted. for or.re-thirrj. of sal-es in itianitoba" Saskaicher.¡a¡r

and, Eritish Colunibia.

13" !,!"Ç" Philli-ps: rrOan¿dian Combines Polic;' - The i,IatLer" of
ín Thq Çg¡ladian BAé' Rer¡ieq, i'fareh, 1Ç6{ p*89"

14. lqjaÞiq_ee .Investigaticn Agt, - U60 S" l-g (l_)"
L5 ^ F,eport C_oeq er:]i:lng e¿f Alþee{ Combine in lhg l4p+r:fae'r,u"rg,

-a-nd Sale of Beqr_ Éq Ca..nefþ 1955

It¿Ia-ropr< lf

Dis tribut,ion
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The result of such expansion r"¿as thaL Canadìan Brer+erìes Ltd. had

er:.erged by lg55 as the donina.nt firm in the indr:.s-r,ry as the foll-oruing ùable

shor¡s: -
1A

1val1å.0.1an Srewerl-es LLO_" ',þ ol 'loial 
3

Aree_

Chtario and Quebec
Ca:rada

ñ^h^^++*vepcw¿u-y

va

Production

ì.ì
Å9c)

Sales

/,oPr/

The result of such e:qpansion nras Nhat in Quebec the chief com-

peting suppliers of beer were reduced from three to two, although Csr-rad.ian

Brer'"'er"ies still had much less than one-half i;he business in,Quebec, r,¡hile

in Cnterio, Canad-ian Bre¡¡erj.es had more than one*h¡'l f of acnealtl¡, production

and sal-es n

ït v¡as alleged by -r,he Di::ector of Investigation and Research

that Canadian Breweries Ltd6 was a teombíne! and evidence in supÞort, of this

conLentj-cn uas forthcoming fsom Ca¡adian Breweriest payrnents of excessíve

amounts for merged fjJms, r^hich it was said:

'thas not been confined to those r.,¡Ìrich rrrere d.esired prima.riIJ, for.

the purpose of assimilating them into the merger'e but exLended ùo plan|s
'l .7

which were desired primarily for the purposes of removing thern as compei:itors"i'

It r'¡as claimed that the policy of aequiring and elosing dovn-r plants

and of the basic policy of changing èhe i,,¡hole strueir.n'e of the i-ndustrv r-e-

eulteC in freed-om of entry into the brewj-ng industîJr being restricteci. Apart

from such eiim-ination of cornperiition b;r absorbing other"s, Canad-i¿ln Brelt¡eri-es

had prerrenLed a lessened- competition fr:rther by nækíng market-shari-ng and. priee-

f3-xing agreements with the remaining beer producerso

16,
a11

IBID
ær!
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Canadia: Brev¡eries L'':d" rrby reason of Nhe substantial- mnL¡åthat i'r,

has acçiuired over ilie brewing irtdustry i-ri Ca.nada; by reason of Lhe ma¡ner in

which it has been exercised and is l-ìke1:. to be exercised.rr eonstituted in
'LL^ ^--^'- ^s 'L'-^ ni-..øotar t Ímê?ô'er, tfUSt Of m.OnOOOly¡ ivhiCh eithef SUb-t/l]v vJUÞ Uf trllrj rr¿ vv vvr a rLvL 6çL' t UI'1¡.,5 tr (Jl' ULUlf(]_UOJ.y ' l\rlll-ult eI U.

stantially or compl etely controls, 'ohroughout a.ny pa::ticular area or district,

in Canada or thr"oughout Canada, the cla.ss or species of business in r¡¡h-ich he

ic np -l'.'narr rea ^*---^' 
l8- -ngegeaô

The gist of the Companyts defence t,o these charges rvas that i;he

merger$ i¡íere earried out 'n¡ith fu-l-l knor'rledge of fhe provincia] auihorities;

pr"orincial conLrol- of Nhe breroring industry r.re.s suff'ìciently' e>t'censive to

prech:-de detrj-rnen1, No the public; j-ncr"eised concentration of' outpu-t in'¿he

industry lras a natural Ceveloprnent, dictated by consideraii-oirs of proCucLive

efíicìency; reduction in Lhe number of competit,ors meent more eonpc.Lition,

noN less, ùhe }arge surrriving brei+eries being betLer eopipped to sustain a

vigorous riva.'lryj and- Canadien Brewer"ies had perforneC a publie service þ¡r

red''reing exeess capaci'r,y and r¿:j-sing standard.s of rnarketing for the entire

inCustry.

In i|s conclusions as to the pubì-ic iniei'est, ihe Comarjssion found

pubüc detriment in the fo1J-or'ring :'espects: the mergers i¡¡ere objectiona't51,e

because of the purpose behinc tirem ancì Lhe metkroCs adopl,ed- for bringing

'bÌren abouL; lty reason of fhe pla.nued program and. consec¡-reni arbitr-a.r;; el-imj-na-

f,ìon,rf enrnnet.ii.ion- i,1^'c e.lnqr-rfiêi^ i-.1'hlic r.rpÊ ¡lenfiVeCÌ oÍ'i;he beneiiLs r'.ìfiCl:

other-'r'isc rnisht, have ber:n expeeted tc íl-o'¡¡ frorn ihe i-iorrrls-l inLei"play oí

coropeNilive Íaclors in tLe na:'ket', inore part,icularly, from the eom;oe'i,iLi-,'e

¿çf.,ivies of fhe breiceri-es i;hus arfiíieiall-y removed froro the market; the

nr¡lrli¿'h¡d l¡pon denrivecl of onnor"J:uniJ',r,'t,o choose fr.cltit a i.¡iC.e a¡cl rliversíf-',-ed

tx Combines i_tg_es_téqa'r,iqA ¡iqt, LgÉQ." S. 2(f )-
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..-..||1.i::'-'-:ì;1ir]¡il;i-.riÌ.-¡'L'::.'l.*lt-i*s.:'ibcl..:;..l,]-.it.nl:l-d-:
'l o

'l:.':: )t'.t.i.,:::-.1-;-; lÌ.1-- i,,.i-::- 'a;i:i)'j:! Í; e.::1-:,.:(a,,J Í::'lt;tl : c;i;;,g l-;ii] i:,r, ] t,rr',]t..J ,' '

-i',:r i.l-, i'j lr:;iiij- jìl j-c;i": r.i t' j-*',,.,' i,L ?:i:j 3 Ci:11¿lCi.¡-,:i: l¡'t-,,i;ìt:':j,i:¡ i irri:ji, ¡ljj:

.:.:.:í'li'j;i'i:|.'i.!ì'c¿:1,]|i:]'|]CJj:.ll],,-!,.l1l:..,^:]'iic,Jl.CiT:.{-;de:Ï.i.:.]'c'iilaa'::'.''|::j.::

t(fníjF')r-l.i,]:åi'j.,cn-?-¡li,i.r...:r-,l,eu.i.].i'!i;i¡}'i-¡5.i:1'i;*:.'jc,:l"i';¿$ii,.¡,.'o.¡:-,el:

i,c, ¡-¡suine t'ire i:"uhl-:it'Lrr;rr a.i ::.:-:,fcsr',:-iri¡ cÌ;li.r'¿.,ì:,.']-:: s1,¡,ltcl¿.rj:d.s oí: cs.a.lLlflt, ,;Ìr::r-.Li¿l:*

l,trL f-,iie j-r:li;sl,i',..

'ii'li: ot¡ili'*.fi.ílj1€ i,cjnir foi"¡,i:e Ccii','iij-ssi';;:1s 3ól:rcl-ii"5:Lln l.na¡-ì Lili.l'f

C¿::lii'c]':.!.a,l..l:..:'i'll'l.'i-esiac;.:-1.l:Ìi,-.r

'1,.i -Ì-::1.ei:i, t¿: ilc,;:ci-ro1-i,ze. -l-::i ire itir:rtnj-s:j::' {jnrs fÍr:';ì.iiig¡ir 'ilirr ir-ie.r¿.-it's ¿r,itd

,;].{')ir)1jii;;;.li,^r"..'.*.i;ii-jSl,'¡e.i,,ÉÌliionci;i:J'i:;l.''ic'j.:lliì,lc.i"r'

ir i,er:¡,rs:: "

-Lç V.! rJ r Ð-1. - -r- I

'- 1 TrlTn I ..^./.\_ ç _! _.*j_r ;, ,. t...,, -
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i'he assets or the contr'olh-ng inte:"est in the caprtal stock of any of its
competiiors, anC. lthat if be p::evented from entei,ing into any agz"eement

with any of ibs coi-npeti-tors for 1,he purpose of .lessening conpeti.bion"

In effect, ihe Com¡ússion was saying lhat rtefíeetivetroy 't¡orkablerl

com^ce|ltion rernained in the industry and- l,¡as likely to increase as a re-

srilt of additional plant inr¡estrnent, by the three major competitors" The

Gommission stated its befief that:

rrThere is no occasi-on at this Nime to conside:'such a st,ep aÉ

bhe division of the Canadia.n Brerr'eries orgarrization into several uni'¿s ovmed
)1

and operated independently of each othern*

rt is of some interest, to r':t,e tha'¿ early ín )_j6r, canad.ian

Breweries¡ control i*ias furiher exbended by the acciuisiNion cf Calgary
^Õ

-irÊlÂIêFl ê4

i-n attempting Lo relate the Commissionrs approa.ch to some cf
1,he criteria of rrv¡orkable" eompeiition that were outlined 1n Chapier T1.¡o:

we see that the Comruission i:as concerrNrated mainly on the structural

approach to r.,v-orkabler competitionn It is the incr.eased. eoncentra.tion

of control by CanarÌian ÌJrer¡reries Ltcl" that, concerns ihe Cornmission" Ho,"r-

e¡rer¡ such coneentraÈíon of outpui by Canadian Brel¡eries r.".,hereb.l' they had

obtained 60 per cent of output in On'uario ancl O¡ebec and. l+9,Ã in all of

Canada, in lhe eyes of Lhe Cornrnission dict not consiitute monopoly" Such

high market shares âs held- by Canadian B::er¡eries in the respective i:egional

and na.tional markei;s r"¡oulcl noi; be consístenl: '¿¡ith the concept of ti,¡orkab.ie¡

compe'i;ition held- by some of the econoruists referred to earl-ier, Simons

suggested the marìcet share d:oul-d rise to no more than 5 per" cen'L of ouLput,

wtril-e Kaysen and Tut'ne:'rs lbenchmarl<t r¡as 2,() nev cent"

2L, rÞï!_ P"104.
22, G" RosenbluLh

Aql¿n!¡lsqlieÊ_ 19 5 2:é0": 
"

a¡cl Ho G" Thorburn: I'Ca:radian A:rti-Conbi-nes
(Toronto¡ unjversitffi3),



/1*or*

The conr¡ission makes no reference to the allegation by the

DiÏector tha't freedom of eni;'y into the l:rer^i-ing inchutr¡' had been cu':tailed

b], tite policies of Canad.ia.n Bre..^¡eries" T.¡Ie have obse::ved thai freedon of

en'cry and pol,ential compe|ition is ceni'r:al Lo any eoncept of !'¡¡orkable?

eonrpetibion, but appears to have been ignored in Lhis instårì.cee 1¡ihile r+e have

underlined the difficutNies of employing performance criter:ia for rworkablet

competiticn, r,Íe should rote ihe absence of any evidence that the Comr¡rission

attempted a balancing of any improverceni: irr efficiency arrd lowerirrg oí real

cosi;s ín the indus'¿ry flowing from the roel:gers aga,i:rsi Nhe increased con-

cenfration resulting from the raergers' There seems l-ittle of the

Schumpete:.ian approach to reffeetive¡ cornpeti'oion by the Ccrn¡'Ú-ssion" A.s

PhilJ-ips has said:

ftThe Commissionts preoccupation ï,úth the legalisr-,i c -,¡¡as in

1act,, aLL'i;oo errideni: in the Canad-ian Brer..¡eries reporb, in it,s enchan't,menil

wiih intercepted tel.egrams, eonfi-dentia-1. memo::ancla arrcl l-etters, r'':ìrich real-ly

never shoul-cl h¿ve been trritt,en, to the viv"'bua]- excltßion of econori:i3 s¡3-lysi-s'J23

The nexL i nrportarrt reporb to be e:;aroined is tha.f rnlnich conc'erned

the proposed acquisition of the iufanitoba Sugar tompany Ltd" b¡. the British

colunrbia sngar Refinìng company Ltd_" (B"c"soRu)" i,,,ihile E"c"s.R" refined cane

suget and it s ..drolly or.¡ned subsid.iary Canad'i an Sugar Factories Lt,d-" refined

bee.,c sq a.x, Lhe group had almr:st a complete monopol¡r r:f the sal-e of sugar -i'n

idest,ern Ca¡rada, In fact, IJ,C"S"R, and i1,s su.bsi-di-ary were the cnly Canadian

su-ppliers in Sritish Coturn'rria ancl- Ä-LberLa anC until Lg53u r'¡ere vi-r'tual-Iy tþs

oniy Canadian supplíers in Saskatcher¡an"

Thel'lani'lobaS-uga,::Compai:¡rrefi-nedcntr-ybeetÊugaÏ"ai:drr'aslocated

23. ',"[*G, Phillips; Þ" H. P"39*



in an area rorl'tere the r.liarke*,s lhe Eas-ber:n ::efiners anc] B,C.S"R" oveï-

lapped" Ea.ch ci lhe tna¡'kets was char"acferised by a. rigici pr"ice struciur.e

of its ov.;it. Iior,rever, a-s fhe D:.r"ecfor po-ìnis¿ out iri his StaLement of

EvÍd-ence, because the sell ing a.ctivi-lj-es of Eastern a¡d 'r,Ieste¡.n r"efj-ner.s

met:-:: i'ianitoba and Saskar';clte'$a$e nore corape'bi'cion r¡¡as possible here tha-n

el ser,.rhei'e J',hr-nll:horlf, *,ha enrrnf ..'=- 2Ì'l' i.^r -i--ir -ì-u¿ùvt{¿:ei v u!-¿vuò:¿vqu --.* --*.,., jro _md i._enitcb¡. Su¿^ai- Ç6¡1 la;r;i aS the ibìrC

factor in the a";'ea. kept a.l-ive a. consicl-erabre a,nounl of coupeì:ition bc a

degree disproporiiona.ie to its rnere size" fndeecle a.s a ¡esu}'c cf inc::easecl,

capaci'Lrr and p:roduc'i;ion, by L953, lfaniioba Sugar Coinpi-Ln;r had penetr-aied the

Saskaichewan rnarkel to the exNent of serien per ceni; of sal es by Car,arlian

ref-ìner"s a;rd in ltiani-lojra its.eJ-f, the conpanJ¡ aecouflt,ecT Íor an a.¡erage of

5l r-er cerit of sal-es ctrer ltlJÕ*J\,,, conrpa::e,1 r:¡ith l-9 per"cen.", for: B"c.s.iì,

and- i0 per cent fo-r' t,he Easiern refìne::sn

Änoiher feature of the narket r¡as r.,ne basing-prirrt s;rsis¡r¡ ç_¡

n-¡ì ^-i n f; lrq pri hv L: * Cl "S,iì * i^.ryth Va:nCoU.r¡ef aS tþe liaSi As*OO:i.ni; ^ Thl-¡¿çå::ij !, a.-.çuelLo r._LL,-J. J,.tr.tUJU.V.JI' A5 LLie t-ì_ ___-o j __.e pf-LCg

ai iire refi:ie,:;r r.ras mainj:ained ab 1,he highes+. ,level a.l1oi,¿ab-l-e ì:;;r poiential-

c-.n.oe'h:i-iion of forei.Sn su-pltJ-ie::g. Hor¡¡ever, ihe ta.riff Ì,.rå,s high enough to

ins':l_a:Le i;he incl-,"r-str;r f¡er rnosi for.ei En coi:rpeiii,ion. i,lu.t, -bhe ba.sin3-poirii:

s;'stsnr r.¡iâs me.de less effec-¡-ive by 1,he compeiii,Í,on f::orn i'la.ni'[ob¿¡ Srr¿a:. Con:pzr5-

si-rrce il: r'esu.-]-t,ed in lc¡'ier Fr-ìces in pa::ls oí eastern SasLiatche-:c¿,rr L.ha.n

'i,liose I'esu.li,iiig -fron the ìrasing-pci.:i, .;;'5i,sn us.:rj L'"' i"1"S.1.

Tire Djrec'r,olt of Inv'es+-igaii-on. ancl. Iieseeï"cil l1-l sg"¿ iliat Nlie ilro*

1:oserl neltser wes a. conli¡ine rlt-Li;hin ¡he Corrrbi:res In-¡es'iigat:.on :ici, and rrr'rhich

he.s op.:ral,ed- cr is lik-cl;,- io cper.al;e t,o the detrimeLr-f or agairls''u';ìie j_r,-

ierest of LÌ:e puÏ:licrrn t{e beli er¡ed tiraL -Lhe opening of 'rhe St. l,av"rence

So¡'.r¡-' *¡,'..¡i-hap ififlf inC::eaSeCì Or.od¡Ct.i on i n '4rStern g¿1 ec] a " ,rroLl_]-d_ efl*

2l-ç. l,:pqr"b Concernlns the 5;¡1ar indusfr,.:.,' in llest,er-n Canad.a e¿rd a
Pr.oiroser'ì 1i¡to'r"oey" of ilrø¡r" ,lnirlrirnì cq - i- CÃ? n /.¿-v¿iìv¡ vvr-¡.p*-¿ve?, ¿//¡ ê pÈJþ

or
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cú1:ì!'';:"ët -ii:crease* siriptren!; r:rÍ :ias'';e::'.tr suEår. .? n.ic, lfa::_i-irtl:t:., t,,.r,i,li. ifir.: effeet

fot¿:iir5 ü¿*r.j-1;r:ba Su-gar,'bc ;:ee-:ii ciir,J-c:|,s fil-r:ihr_=: t",ir:)si ellal iirakj-n¿ j.i, ¡,. ¡;t-=.ì-_.r

it',i:::',:,.:',-rir;:c:-i"iiJti', tú:ii.¡el;{,t,cr" ii: l'elp;i,j-oir t,o B"CoS"Roo îì-1lsr'L,lre er-]-ii¡-j..ni-.,l.Lcri i:f

i1i¿ni i,c,ba Si;.ga:: Coiii.¡,ar:;' as t,tîL ir-Ce:¡:::ncÌ,en; r:¡. ga:f-z;1.-i.:ioi.t, .'.,tori-l-d. !ï í1iiÍeni L.lL¿:, :?_ri*

cl'ç;;c,Ci *r:i;tpe-,-ri-ï cìrr.r r.,¡11-i.ch uas i-ike].;r i,r: be r.:f Íei:'L,i-i¡e ltit ¿,riti: l.'.Ll,i:_i.e, T]ie

ljr-:.'ectr,r' l-;el--ieved il:ai: ihe a"equin-ï;i-on ci iianitoba Si;.3ei.]:;,'BoC,S"l" itou.l-c.

l.eäore i,he c-l.or,,ni"¡ercÌ p.reËli:ir"e ún ¡;:::i"ces .îj_1,íl c.i$-iì c.:.ie¡,Lcc]. b;r Ìi.mito';:. Sugar.

¿:liiÌ -¡:o,-il-cj. i¡i^cì;or:i .llrr: prir:e I e-,¡e'l .r a1r'ead;rr jr:si:.1.¿,.Led Íi.om cortJ-,eij-i,.ion ío an

¡.:;ruÐ,-t-a-l d-egree l:)'i;he'oa.si-n¿*i:c-i-n'; s;,'sieia ai-lcì ihe ûin¡.¡_,11ÉiJ: ìral.j,ff"

E 
" 
0.i.ã, " j r;tj- I'l- erl i-,he lai¡e *ove:l' b1' sr,rgSesi.:Lng ì;hai; i.i,, i,..¡or;l d

en.abl-e !.ile iiriä ',,t: rneet i-,iie ex-pec'',ecl- inc.l'eåìr-re :Ln coriipe.L:î.ì,ion íirorL iÌie Eas1;sil:.n

lelinei:s ;r.:i ¡.ì, .r: eS'.rl,i of i;hi: l-.,e iç i"e"4-i.l.ced fz.ei ghL r¿i'i,r]Ë ,rir '; jre 5'i - Lí:t:rre,:.c:€r

SÊå.'¡'i¿ii,j l,.lhílr¡ 3"C"S"j:i. had su.r'phis func] s a::<1. i:iir:i-gilt.j;he acqu-'ls.i.'1,'r-on lqori.l-cl

lie å 5':runrì. i¡1't¡ss'c,tíTgn-þ" TÌie Comi;l,n;' argued. lh¿-1; t,lir: be e+- suga:: !:1 ;r:.i i¡t

,i-"tnnli::g ,,¡c,-rl-,j bc r-i¡:el:atad i'nc,:re e fÍåci en..i.,J..;, 
"

In iLs iiei:.;r'r, i,Ìre ic.,uiin;'is sj_on I er:ogni_zecl .;h¿.t-:

!rÏn an;r n¿.i:lte'c in wh-ì-ch a llrom¡geileoi-ls ¡rl'o,:l"',icb is Eol.C- il..l-.1.. li,r¡,.-lJ-ì.e;.:;

25pl,l¿ li'ie::' p:.1'-i; :i ¡: ,-Ìe'L,e¡rrúi:3.ng t,he l-Ê"';.e:1.. c,f pri r:e.stt ""' lirs: Coiniir,l,ss,Loïr lÌåEi

:-içr"l-'i,e-l-J¡ i-ni,;65s*¿ t'¡i'i,l'i Lìte I ¿t.ïåe*Scå,r^e s hifL in mal.kei :hares, i^.,h:ieh -,¡;oi_rlC be

effeciecl þ ille l-rro.llcseC me"!gei, sincr-'ï:he neu er:-i,er'¡r.,:isel,+c.,¡_lC bc í.,1:e c¡ri]y

sir,ppliu-' cf su¿a.r= i-rr llrjr,:lsli Col-,,,-ail-^,-L;i, jt']-i-.e::t¡i end. 3¿ska'l,ch.,:wan ¡:,üi r,.;r-,i;--'l-¡l

ci:nir'¿l 75 pcr cent clf il:e nre,rke i., 'l¡ I.ia¿j_i,ol:¿;., 'IÌre, .lr_rii:i '.,,1;s v'ì l;aJ ii1 f-¡:*

'Lerl,j-nng i:i:e; Comrrii-$sj-¡-:t-l?s e oi'tcl¿s ior Li-r;rt;

il u n ". n "-tho coni;.:.ol- cf l'iani'l-,o'ca Si;c-a:: b;r B.CuS.iìo li::;: Lhe t:.iieclç

cf ,i:c:¡'ill.¡i,'-i:.l g crlriiril)e1;ii;:i on bi:'çr,.ii:en Lile l,l'¡o t-roÌ¡rir¡,.r-ij-es *t: a. ¡::-i a;o l-1Ð-sis ¿.ild- 
",ir¿it,

ii.-i-s iÍ -Ì-ike1; i,o -l-¡,:sseli ccii;reLj'i'ion ,''-ir. i''ran"iioba ;.':icl Sa,,qk¡t,chei¡i.,n 'úo a (:j.egt:ee

-r''"¡nich t,.toL-rlcl t:o.i, J:e tn Lne lrub-l-i"c illbeies1,Eaîð4 o'',:'::;i:,;i r-,oni,¡'c-1.. ¡f ü;:;ri-i;tT:¡t.

25" i¡I! p"L79
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Sugar by ts.C.SuR. l.rill ciose off for tire futur"e anJ¡ oppori;unities for. Nhe

plrbj-ic io benefit frorn l_c",r'er Fri ces b::oughi; ahoub b), ecrrnpetitiorr beir.¡een

:"c',snBn and ivlbnilroba sugar in the saskatchewan ¡ia.rkeLu,26

SÍgnificantly, for the firsi tirne in the hisiori, of. Canadian

anti-combÍnes polic¡r, Lhe Com¿nission asserted- that rrthe pr.oposed. me¡ger shou-ld
t17'ho ronnrrnô6r{llÊt a¡d th6.t if i'Iani-tOlfä Sllø¡r. w,+re .l-n ro*^jn .i.t^-^p¡!6¡f. rrì*.h4¡v ur@-u ¿! r-]4uuv vq ¿u,Ò øL leeÀ ç U(J I't)lliaJ-fi J-1-i(1gpg..*-.,-,

no Cjrect or indirect con|rol- cver or" interest in i'¿ by any oiher Canadian

sugar refjnery, the public interest ','ould be thereby best served..

Thus, il: v¡as the price competiti-on in r,r'hich t,he commission said

the public had a vestecl, interest, 1,hat proved decisive in',,he Comnússionîs

asgessmett o

The Yeast Report concei'necl the merging of i'.-¿o of t,he three

Canadiarr producers of baJting yeasN, Standard Erands Ltd, and Best Yeast Ltd.-

In L955, Standard Erands accounLed for some J6 per cent. cÍ J¡east production

and sales ín canada, v¡hil-e Besi Yeast Ltclors share was ! per cen,c" The

remai-ning l-J per cent derived from Lal-l-emand Ltcl"e while in Easi:er.n Canada,

Best Yeastrs share uras considerably greater and Lallemand-¡s smaller" Lall-emandrs

sales were concentrated in Quebec and consistitutect a srrnll factor in obher

area$. Despite moderate tariff rates, the leve3 of yeast imports was negligibleo

It r,ras largeþ on lhe basi-s of these structura-j- facts tha'b the

'irectæ alleged- Lhat Standard Brar:ds I aeo¡isition of Best Yeast .¡¡as a.

rrmerger. t,ru.st or donopolyrr operating against the puljlie interest" He dÍd

not bel-i-erre Nhat the chenges in narket s't,ructure rrinvolve an¡¡ s,uch econon:ies

of producbion or disbribu"tion as trou.ld compensaLe for the e-l-i¡ain¡.tion oí

26. rBrD P,L82"
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corjlpetition befr¡een the tr'io compa'nies.rl

Ììarrrng deci-ded Lhat. the aequisition 'r.,ras a.!merger, lz'risi or

mono,rolv? r¡ii,hi¡i ihe me¡rring of ihe Coi:ibi-ngg f¡r¡est,ì'"et,inn ,et.- the

Co¡rnission tLren consid-er"ed r^,'hether i'L rlhas operalecl o o o o o.to the deLrimetr|

of the public'r " The Ccmmission found t,hab Si;andard Brand,s ha.cÌ. not shorlrn any

hi<i-.n-n:¡ nf nn-¡nn--ì.ì^J.;^ .ì*.r-^-,, ìt, h¡rJ nô*, nresqUf,ed tseSb YeaSi; lO SelI tiof i.IaS:lIÐUVIJ VJ uUliu¿vUJ-LÞ UJU ¿I¡úçllU, ¿u ltau lfL,J Pf çüÐ¡

i.]¡e qol I in o nri 11ê êrr^êqqi r¡o: i.he'-..-re ldas no sr-rggesti on that Standard Brands had

Ì,aken adva:rtage oí its posi'cion l"o ra:ise priees wit,h a viel.¡ to noti-opoly profits;

the 0omcission agreeC lt.iih fhe cornpany t,hat the acciriisiLion was noi;ivatecl by souäd

busiræss reasons sirce i:he resuLt was like1J'to prrovid-e needed and anLicilated

expansion of capacity and. to reduce freighi costs b¡' having pl-arri s better -l-ocaLed-

io su.pply portions o-f 'phe marketu

The Con'rrnission corrsjd.ered '.1:e condj-tions of ei:tr¡r -in|o i;he yea-st

i.ndustry and s"jd that raw materíals appeared j:o Ì:e availabler eltormor.ls

ca.;cita.I r¡as not recluired anC 1,hose i,echnical skitls Lha'r, tr'ere rec¡uired -utere

r-e:clilw :t, h;¡nd i"i.orn oua.liíi eC nersoirne.Ì" The conclusion here i,¡as thaL there¡ vaL'-¿¿J

Trer.e no unusua.l d.ifficulties of entry present ¿.ncì Nhat the¡. ¡'srs ç;¡lrrrrthcse

that ar"e nortnaf- in an esl,a.bl-ished indusLi"y'r 
"

The Commission v¡as recognizing ihat a merger aayï'esult in

econonúes from r',hich the public wou"ld beneíit and l,¡hich shoul-d be balmeed

ågains-L ihe detririenì: or likel ihocd of deirinrent fl.owirrg frcm decrea.sed

ron:-,-¡et,iii on^ In ihis veast e¡.se. t,l'r'+ L'orn¡ission belierrd. SOne econortiesLVrll-PVU4v¿V¿¿ê !¿ ull¿. vqrv,

anci i-mprovernents iil the ef,ficienc)r of procìuc'bian enC d-istribufion had been

effected and said:

i'In iotal, ihese may have been substanLial , buN on the evid-ence

before usr l"re ere qui'i;e una.ble to assess ihe ¡¡alue of "t'he itnp:orrement,s that

28,
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he.ve occurred- or- ma¡r y='b occur""t7 i,üuiiher.coul-cl ihe Ccnr:ússioïl sr.:r r.¡hel:her"

an¡ paxL oi Lhe beneíits :resill-ting f::cn such inrprovements had been pa_ssecÌ on

ì;o ihe pubf ic 
"

:tgainst these possible benefiì;s ì;he 0;on¡ri-ssion yeccgnized i;hat.

the con-cen'r,ration of output had been incr"eased and the Comr¡ission bel_ie-¡ed

that if i;he provisioi'i-* of bhe Combines Inv-estigai,ion tct r"eì-a.Ling to mei,gers

r'rcnp 'ì;ripr''np¡*^C in the same manner as ihe l-ar,^¡ r:ele.ting No agreemenb (as we ha.ve

seenr sucìl 'øas ihe inierpr"etation in Nhe Bee:: case), then a findirrg ad-r¡e¡se

l,o Si;rndard Brands rr¡onld fo.l-l-oi¡r-, ilor.¡e¡¡er¡ i;his case nei¡er r,.¡en.i to cor¡r+- t,o

see ií the commissionls speculation iüor-r*Ld- be ccr:rect.

The Ccmnrission Tlías col':ceilne.d. a;b ihe r"ed.irction in competil,ors e¡d

bel-ieved the pr-ib1-ic in-Lerest -¡¡ou1d, ha.¡e been bet'i,ç=.:: ser.v'ecl,,rÍ Besf yea.si;

t'¡ere to be sold- to a buyer other than S'cancl-az'd llraacÌs " However., sinee no o.r,her

bu;'e:'tças found, aod ir¡ r;he al:sence of int,ent on-i:he part of Sta::clard Brarrds

io elirui-n:.te Besi Yeast, as a ccrûpe-bil,or, the Comnij-ssion was noi con.,"Lnced ihai
i;he publ-ic ini:eresi had been so afíecLed" as'co justify recomm.äÌding a d_j_s*

so]u-bion of the mergel:o Floi.¡e's¡er¡ lhe Comnission believecl. thai Siand-ard Bra:rds

ghculd ilo| be perrLli';ì;ec. 'uo eicq¡uir,'e i Ls remaini nt conpei;i+'or, Lallenia:icls, ï1or"

to aco.u"ire any neil¡ compel,iior ilrat rnight enLer t,he fíeIcl"

ïn it,s conclusÍons, the Commjssíon seerned. to be rlisbinguishing

ihe Ïeast Re;ooÎi fnrm bot:h bhe Beer ReporL, ¡her-:: bi:er.e lras predaì,or.y-ìnt,ent:

and- fron Lhe Str-gar Reporb, in l,erri:s of the ccr-rpara',,ive exLen-i; of coinpeì:ition

in f.he inrJrrqi;z.., before ¡nd afief ihe merp:er^ Th¿!r vrrv r¿rlluùv!y ilÊtÛfe SLlO_ al,'tef urrv uç¿ ¿içr c "ire COfntìliSSiOn ap;Oea:.eC LO Sa;,

ii: i:ire Yeast Reporl,'L,hat in Nhe presence of monopolisLic in|enL, public dei;rirnen.t

cc.ru-l.d- be estahlisned ìr;r ¿ 5þsr¡..ing o-î sr.rbsl,anlial Lessening of c:'npe'uibion: ancj-

29, rBïD
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thab 

"^¡iihc-Lú' 
nonopclist,ic Íntent, the meïger must l:e sho-y¡zr boilr io ha¡¡e recLuced

contpeiit'ìon substa-nbially anci to have lefN ihe industi";rr in a sta¡e pr.e*

nl.rrìin¡ ^^ø'-^.1-i +.: ^^--'rryo rrtioil. o

Ïn gerreraJ,-LÌ:e Commj-ssionrs apprcåch j-n l,he Repcrt r¡as oire of
lworkaþlet competítion, and in approuing the drrcpcì;. in the industry af|er"

a ff*ighi¡l9 of l;he perfonnatlce ancì- struct¿ra] merits and- defec,cs, ,,_þe Comnissi on

Tdas usiJ}g Nhe mode of approaeh advocatecl by i-,,s cr.itics " Fiowever, the

Comir:-ission paicl iip-service fo possible econonies floid-ng from bhe roerger

and bal-anced- these i:ossibilities against the increased. conceni,raùion in the

indusiry, althougir fhe eçidenee did noi permit an evaluarlion of the eeonorri-es,

The econornic erid-en*e used by'uhe Coourission here r,.ras spotty a-no meagre"

TÌre Zine Ovi,d-e R"po"i3O concernecl a sircilar m¿.rket, st:'uc'Lu.re to
'bh¿t of yeast ldnereb;r a three fir.ro i.¡d-ustry.t^ras reduced to iwou Zinc Oxide

Ltd-" purchased- Durham Industries Ltcl" ¡drÍch in 195ó rneant tjra.f the con,Ì:ínecl

ccmpanies conl"r"clled 90 per ceni of the zinc oyide capacity in Car:ada, and.

accounted for 86 per eent of prorluction and 80 per cent of saJ-es of the

C¿:radian market. Hov¡ever, the Commissionls report eoncentraied on ,ohe prj-ce

¡¡ac' acLivities of Zinc Oxj-de LtC, p¡leich had been pursued. i,¡ith the objeet of

elim-inating one or both of its former compe'bitors a¡rd r,rith the discrim-j-natory

price concessions gíven by it,s supplier of Zine, The Commission paid li-ttle
aLt,enLiorz to the mergeL'r even Nhough it took place r^riùhin this tÌryee fìrm

industry setlingn The Comurission refrained from mairing r.eccuti:ieirdations on the

Cj-ssol-ution or Nhe modiíication of bhe rnerger' and üs only si::u-c|ura1 re-

connendation cal-]ed for the consideT'at,ion of iÌre remoiral- af 'ohe tariff Õn re-

fi:rd- zinc 
"

3Q" !P* Gít-. RePort L958"
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The Va.ncour¡er itJewspa.per Re;oori in 19ó0'- eoncer:red the ner';speper"

market in lhe Vancouver e.yea, rt¿nish before tire iner¿er had consis|ed of one

morning and t'¡lo evening newspapersu each independently otninedo The morning

newspaper r,las rrThe I-leraldtt".uhich 1¡Jê"S ptjrchased by the souLham company, iihici:

resold it t,o the Facific Press Lid"o Sutrsec;r:ently'r"i;he paper becane unprofit-

abfe a¡d v¡as closecl d,o1vno Qrre of iþe e'¡ening ner/,¡spapersr llThe Provincerr was

nrrr ehnsed br¡'l,he ,Ðacific Fress and swiiched fr"om evening lo a rnorni-ng netlspapel'ú
¡,V¿ U¡¡gU vg v.}

The other evening peper rtThe Vancou.ver Sunrr was a1-so pur"cirased by the Pacific

P:.ess fr.om -r,he Sul Publishing Conpan;,- -T,Ld., ard later beeame -bhe onþ eveniirg

på,per in Varicouvel" 
"

To obvia.ie ô,rlf s:.ngle-firrrl rûonopolisiic tûanagement; the arrårge-

ments were-bha.'¿ the publisÌrer of rrThe Próvincettl,¡ould be appointed- by Ehe

Sun Publishing Con;oany even though both publishers weire ',-n ihe employ of Pacifie

Fress* The ori,vrlers of rrThe Fror,i-ncelrairdrrThe sunrr, the souLham a.nd su:r:

pub-ì-j-shi:rg Compan-ies resp?ût,ively, we::'e to ccnLinue to confrcl their respecii're

eCiiorial, adrrer"Lis!-ng and- ci-rcul¿tion deirarì:rnents by contraclo }ieveriheless,

.i-.ha s,lt,ira,l¡.i11- -."--- nrrlr'liehine hrrcinoqq in \I¡nn^rrrrê?4 l^rFs hr^..lìthi inÌ;O ihevrrv sr <J lJclPUi IJU:JMIIJr a¿i vqr Ár¡vu

o-wnership of one single firm, Pacific Fress Ï,'\,ci', on v¡hose boa::d of d-i::eci:ors

sat, the publishers of the Lr¡,ro remaining pe"pers'

Tl:re Ðir"ecto:: of Investi-gali-on end Research eJleged thaf Nhese

qry.er".o=me:r+,q orrerê;ted or rrei'e likely to o;oeraie to th.e detrirnent of the
Ol r 4¡õvL-v

publ-i* because fhe pu-blie haC been de;orivecl of a. choice åmong indepenclen'';p

competitilrê i'leÏ¡sPâFersø lhil-e r,he rnonopoly pcsificn ha'd enab'ï-ed- Paciíic

press to enfor.ce arbìtrary rules requiring cert,ai.n classes of adverNiserE'Lo

purchase s,Ðace in boUh nerispapel's iÍ ihey r';i-shed bo aciverbise'

lhe Diz"ecbor held- tha'L the coll-a,teral arran8efler:t'e for t,he

?t R.eno:.t Ccncerni.?Ê þe lro_ciu-cliog agrd Sg_al:ly of lTqv¡speÃIery U æ;i"r-qqffiÊI "]lþS-"| :r Tlr
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appoint,ment oí publishers -r4¡ei'e insufficicn'r 1:o p::enrent d"et¡"iment from i:e-

sr'l i,inc l¡r:r'rrs.¡ i-hcw "ar+ 
'li ¡hle t.n lr':: el'r.rcerl r'tth t,he resul-l ljr:i. Pi:i íï e

Fr'ess cou-l-d becone sùrgle n¿r:1agei" :r.s r'¡e] I âs o,'iJlelrø T]:e a:c:':angen:nis h;r lheir

rro-¿¡¡ nef rrr.a o--,-l n¡rt,i eul ¡rl i¡ heCa-U_Se oí il:le rnu'r,ual fine.ncial inter.ests Cf

f.h- -,:r-i.'ì^e r¡îên:r ììrr-l ir¿olrr f.n :.ecrrli, in rnr¡ erll¡s'l-.:nii¡l dect.-a r:f rn¡rnpr''ii-.inr.-ur:! Ì4t v¿çr, urv.l u (r¿¿rr!u-r_ .Jv )- vuu.¿ v s¡ u¡¡J u¿a¿ vvór "-":".r.

lie concludecÌ tha.t Pacifie Press T..Ías a combine bec¿iuse it, had- acclrri--r'ed conirol

over. the business of cl,hers; it confroll-ed'¿he iru-siness of pubJ-ishing dail-y

nelirsliap3jls h¿ving 6eriel'a'ì ci::cul-ation ìn l.Ianccuveri ancì- because the nei'ger

had operated, or was l-ikel;- lo opereri,e tc ihe Ceiritnent cf l:he public"

The Comrlission emphasized l,he specia.l- posì-fion rtf ner,r¡sj¡ap.',T's

a.nct iheir" coni:r'ibution j;o the nrai-nt,enance of a.¡¡eil-*iuío¡'rled- pu"blic opinion,

anci iJ:lerc:fore i-t r.t'as eenl:ral to ihe d.ernocra-li ç ]lïocsssn The Conu¡issj-on

s'r:i"essed bha.t id.eall-y., t-hei'e shoulC be sever"al- newspapeîs côÌïpeLing for

a.i,'bentj ori in el,::r.I lai:gc cÉir:Ìi,îe of popr-r-l:i;icir; ncl, that large :.rurnì-,ers oi Ìr::û,rl-e

wou1-C ïead ìtiiore ihan one, bLit, th¡.f lh,:se rnernbei-s o:Î i,he p'Li'rl-ic of Ino::e eirquir-

ing iririds r¡ou--l cl ìl¿.r¡e i;jre o1:porian1iJ, of rep"Cing l;r..ro ot'mcre ne1¡,rspapeï's; ifia't,

fiom ihe c:ompe',,'irtion in nei'¿ilìoaloer"s, aciive diseussion is stiuLul-¡i"ed, l,1-'.is

being a,n essenij-al element irl a fret =:cier-7,: Ll:l.i fron such compet'iii.oi:,

each ì..rol'tld likeJ-;i be a Ì--'efter ne-'lrspå"j)er' as a resul-f of the l:attl e foi: 'rhe

goodrriill of i,h e pubJ-i c 
"

The Cornrission helie.,'ed, i:ha,t a newÊpspey, sei:v-ì ng -"he public ir't

a cornpeienL mairne::, shor-i]'d- u.nole¡:.i:a.ke'bo corret'ncus anC..¡je,urs of a conp:relier:-

si.¡e ri¿.-¡ure on a ÌiorlcÌ*i.ríde sca.Ie *-- a ne-',¡sll¿"pel1 of many pâges r,¡iLh exLensive

€t-ru:ees of info::n'iation and a r¡ell*baj-¿::rced ediLo¡--i ¿i-l- siaff o Il recognized

lhat, ic ss¡iic Lhe 1:'"rbl-ic iu ihis rulnoe::, fhe pub-1J-slrry of ihe i:et,rs1:ape:: i^io'al-cì

neeil large reïrenuÐs f::on adve.r'Í;isi::g i^irich ar"e depende¡lL upon ar lar'ge circurl-a*

i;ion, .{nd, to prinì: a large nerilspapeî el,rery rJ-ay ío:: a;+ide cÍrculation re-
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qu-i::es ìlce.1.T cl.oiLal- invesimen-b in ¡:ì-a,ti anC iilac'Ìliner,vu-

The cpinåon liras expressed that the big neiuspaper"$ vriih big c|:*

ci-rlaL'ic¡:rs in '¿her I arger cities, l:-i'r.h e, cot'res.l-)onchng decr:¿.:l 3 i-ir ihr: ¡rur.Cler

oÍ cìailresr ì,^¡as noi only ine''¡ib¿-bl e, bu'L i,ia.q des-i r'¿"bIe in prorrrding the kind

cf ner'isp:.per envisaged." ii:e cru.cis] c¿uestion 1,ra,s 'r¡heiher" i,he: Aaills in rio::e

n:rrnrr:heneiire nÊJ'is nôlrevn.ce s'l-,?rir:rinj-t .'r1¡'ot;l ]"a.r"se-scaf'r'i.1:c-u-3h co;ily inrtest*1.2\-''-l"L

rnenN ¿:.nC operaiicns, mighi ouii,¡e-ì gh su.cl1 r,: sks as inad-ec.iilãtLe, in¿ctrli-,caie

a-ücì, l:iased neþ¡s r,epor"bi ng and. n:ana¿ei:i.¿f i-neÍficietc5r, r..h-i cir riúgh'b l'rel-],.

rf .:clL¡ unûey a niono¡:olj-siic' pï'ess" This ita.s the i;esN for ri.;orica.ble{ ccrçeii*

'uion" rr''llhen 'Lhe point ie reacirei, howe'rer, tha't, one ne',,I$paper ge-ì:s a rircrlopciy

1;l a sizea.ble ci'1r., oï i,¿nen ¿,1-l Lite ner'.rsp5.jlÈrs irr a cj-ii'corne u.:r'i-c¡"sir¡J-e

¡r.3.ltiå3eirenb, ihen lhe d-ange::s of a. single cL:il.i-¡:el, c-f conrn'J.l:ì cat,i on: t'¡ì:.-i ch l'¡e

11

ï:,ar¡e d,esi;ribeci, becone cl earl;r evi-dl-en-tir "--

Ihe Ccg.rúss:on a,cc':p;i,ed. tnc Foini that the ârrångere::its for Lhe

ccn-ï,-in.uied- erisienCe Cf îtTh¿ i.:"ovirCgrf atiC,riThe SUnrl i,\rer.e nû SaíegUar.d fo::

'lhe pubJ.ic inj:e:'es'¿ j-::,. a varie'L¡' of i;rleper:cì-enf ilelùspapei"sê Succ;s;or's r;o

Nhe p¡eseirt ¡:olicy-ma.kers r-nigir,, deeicÌe L,haf i,kre coniinuecl .:r-Lblic¿-Liorr cf

sepa.r¿.'re newspapers 1"ióu'Ì cl no-U be in the iníeresNs of the tol'ripany. Thcrc:*

fc3e bhe coirur-ússion recomrnenied. fhai Lhe pariies be restrained fron n:odif;r-

i-ng or a.bandoniirg the e-greemenl l'iithouf couî'- app::or¡al-"

'i-he ûon::-riissj-on felt t hat bhe r"equi-r'eüeni 'uhai 6:ner"a-l- ad'.¡ertis*

in6 be plaeed in bo''r,h netrsÌlapers ope::aied ì:o ihe detri-crerrN of an¡¡one r'¡ish-

iii6 io ad.'vei.iise in clly one, ê.nci fhis regularion i¡a,s su-bsequ-ently r"e-,rolred*

The onl¡' competi'aion -b,he;L reülained af.r,erihe amalgattat.ion cÖn-

cernecL a r¡a::ie1:i, of r:on-price corape'biirionj ',.''ìrich wê"s a species of rlSalesmari*

jZ" See Lhe acsount of, the s;oecial piob]-ens oí the nel,"'spå.pêî indus'cr;r

b¡r T* J, I',reps in rrTh-e Ëgs!ig!.11å-9 "fi 44çIiggq l¡4g¡t¡;L.'t ('Icì' 'f' Àdarns)

ii',i**-rorr.' i*"nnrã-rçæËTog-5ã. *
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shÍp'r . ïiowe*¡er", in'the la;ø cou:.fs, eompeii'Licn in c,ua_l-itJ: ser"vice ancì

sa.lesma::sh:ip hacl been considered irrel_e¡.rant" In ü:e Gontginer }fateriats

cåsej the Court of Appeal Judge had saåd¡

rrCorrtpe-biii on fror '¡./aich everything ihei nel<es Ío:: suecess is

el-irninated is nol ihe f:'ee compe'cition thatEoeoÊ"(ihe secLiorr)o".,.uis

rna.inl;, designed. fo protect,"34 iloor"ver', ti:e Cornr¿ssíon did noL follcw this

a.rgurnent, bu-i in its concfusions, it considered lega}, a merger r,¡hich

econoinicaJ,l)' and legalJ-y becaure a r'ì rLual nonopoly, bu't cornpeti|ion re*
m^ j n^-1 ¡* .L r-,¡ ^,¡h j i s,hi nr 1 .=ro1 -35ill¿Ii-tçL¿ d.L, L/¡¿t: rUL---_*--*--o _*, -__u

ûne nusL appla.Lld Nhe se¿.veh f,c:" ihe pr-rblic inl,erest ani Nhe

fl e:'':b-l-e: ecrpi-r'i cal- enaJ-;;sis of i:he Conmj ssion in thc nerrspapel" üler"ger"c

Flci¡eve::, ií si-gnificant econoniÌ-es cf scal-e haC accruecl i,o Pacific Fiess

anC majcir ner.rs ben.efiNs haC accrueri to the public from lhe melrgei", coulC

it be sa,iC that f::eeConi of enbr';.'renalned available ic poienLi-aJ- publisher.s

in 'rhe I,Iancou'¿æ a.rea? In effec'L, wha.t should- be the relel.rant Vancou-ve::

market? Shou.ld, for" exaritple, 'chc ::ecen'L establisÌrmen'¿ oí a pr.i:it,'ìnS pl-ant

for the rrÌtier"¡ Torii Timesrr on the i¡,Iesf Çoasi of ihe U"S.li* anC Lhe air t::a;rspor,-ba.*

'¿ion of an ed.ifio'rr to Vanctuver be considered in deíini-nE the borind.aries of
^/the marke'r,'o The r"el-ei¡ant rne,rJsef iu::ned oui to be V'anccuver"" bu.L, ihe

n^nì"ñi - -ì ^ñ ì rnn-p¡l r¡.þi6 nn*.cn*ì ¡'j 'ôêr.r R^mnâJ¡ ìl- i nt/rJIIlLi!-S5¿Lrf1 -.L8¡f(J!'-* .-,,.¡---+-o-Ii6

Tn L967., Lhe Co,¡1,:úsíjion reported on cc::diLioirs in 'l;he r:1.:aL.-

.ca.cì,;ing i-ndus'Lr;' iúi,ir ':ini;Ìr¿.si-s on Lhe effecis of i.he accluisj-b-iair of jrr-l-sil-

3i+" _C_qrl!.ai.-,!ee l1e!!er:i+l=Þ_ LL_ù" v" ll," (l-9¿¡.f ) 3 D"l"R" L45 a.t, !/o7'l-6û"
35. ïi is of sr:me j,:rterest ihal. a new da"il-;' ner.,.,rsp -per. "T!g -V*g!r,.¿o_i,-g,.-q-

?'im,:q:l r^r'ìll hor-ïn in,'la'nerrJp'rt.'ni.l¡li¡:l-.'ìnn n;r So.l¡mlr¿n ( lcl,l,
.*;:jj:=- vr¡ Jvfu ./, r-.,J;-.re

36" Ru lyon: rrfi,eÇen+. Carad:an l:r'l,i-Ccnrbines lrô'lici/-ir in lhri*¡er-sil,r¡
p-t T.q¡qà3g -Laij{, "Tor.rrnåL, 7-9(-3 
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T,'r,ci" æ:cì C.r1.ga:ri¡ P:-..ckcys i¡Lri" f;r C,;rnCa Pacl:ler.s Ll,ci.-'The la'ctel ccni.re,ni¡

sia.r.ighLe::.ed ri-rore tÌla:r 33 1leí'cenl cf Lhe riieat, oí l.fre eortrLll';r' n-¡t¿ ¡¡ll-i.?;e Lhe

sira-l'l er: íì rmsri-t, nain'Lainerl a -,,,..i1de dislribr-1i"1 cn nt¡siei-l eiribr¿cinÊ ell regicns,

as wel -'l- a.s c'pera;bít:¡ z'eiati-ríe3-;r ]¡,"te pJ-i:,n-';s " Caliada l-':icker s 'atsel-f had

beer: fc'ri:red. 'ì 1 l927 ¿s ;he res'¡-l't, of 5€1¿-€r'a.l r:re,l"gers e::c stLbseo,ueni"ì-y i'r

pu:-ch::.seci ì;ir::ee -1.':i:.1-,her'-prc¡ducin:l íii'rns ancî i:l l-95â ii,s 'L¿nneries coiri::ol-Iecl

a0 per cent oí ca+-'u1e*iride ¡ncCuct,i-ori"

The Dir-ect,o:: was anncernecl, wil,h Ì,iie llcongl-onle::a.lerr mergers of

Canad¿: frac1lers ini,r veg.:t,abl-e oi1 i:rodu-cLio11, fer'tilizelîsr lllccessirtg or"

po.;itr;r, markeNing of eggs arrd- Ì:uiber ¿nd ihe cperalj-on o.i íood and vege'lable

canneriesu l'he Diiecic--' all-e:ged i:Ì:ai: C¿;iad-a Packersr eccnoLric po-l"Jer was

no¡ reflecied. i:y ihe C,egz'ee of ccn.cei:t.ratioi:. Canada Pacl'-.o::s1 ücn';r'ol of

su-bsbential storage holcijngs 8aïe ilre companlr acdit'iol:ra-'l- influeilce or¡eï

p::ice uhil-e its imi:ort'r,.nce in uhc ind-ilsl:ry varied- frrcm area to i'.i:ea and-

pí.Íces oft,en r¡arieC fn:n area io area depcnd-in6 o¡r'"uhe atnouni of ccmpeti*

'i:i on present, a.:rrl no'b r'efl-eeti Lrå th e cos+" oÍ shipi:ing be1,','reen iLre r'¡-r"ke'Ls "

Itnc oí sorne concern tc t'he Ðirector iuas the ininorif¡r hoiding by canada

P:cltq:s in Dor¿inion Sto::es l'bd", wtich he alleged gaue Canaôa Packers a¡l

ad-van1,age unÏela.ted- i;o ef,íiciency ôl¡eí' obhez' nieai packers'

The Director beller¡ed thai the acquisition of -' lsil geve

Can^ada ?¿cke:r's conirci of its i*ein cot;li:etiNor il'r Qu-eJ:ec whi-l-e Calgar;t

packrys l,res lratroublescjm.e ancì- aggressive eornpeii'i;c::1r in -ilie pu-r"cirase of

îises'rock in Southern;iibe.r:Çn?ïl tLr sale of rneat far be;rcncì- t,i'ie bounds

cf i:he loca.'i ma::ke! particular"ly in I'iontreal and- ',Iaricou¡.rer. The Dir=ee'bor

l:elieved .bhai, Nhe acquisiiions cou-lcL n¿}ie no signif:icairt coniribution to

grea.f"er efficiency" Econorn-ies oí sca-le in ihe *ie a'b*pa.c1ti-ng industr';r a"re

lir.riteC b¡; geogr.aphically sca.tfered niarkeLs and sowces of ra¡,'¡ materials,

ny the z'elaLive];,r limited amouni of meckranization vhich is pratieÉA ånC-

37, L*iroi'f "k" !iii, L961-,
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b;' i;he feci Nhat relaiir¡elJ* srrÐl-1 plants can r:ake eíÍeciive use of b¡r-*

1-'r'oduciso The Dir-ecNorls concl-uigiÕn ¡¡¡as 'cha'l Ca.na,d.a Packe::s '.,"Jas a colnbine

under ihe *ct, opera;i::6 or.J-iÌ,:eJ-;r io operate t,o the rletrimenL of Nhe Þu"bli-c"

The CIo.nmi-ssjon: afte' a most thoroughlJ¡ cletai-le¿ ¿¡¿l-y5is of

the econonúc fact,s conclu-ded- that Canacla Fackers r,ould be a.b1e to enjo;r

econonj-es in lhe operaNion of rela|j"vel;r lrrt* size plants in C_ifferent

regions in Cenada, l"rhi'ìe there r.¡ere ad"rantages to be d.erived from ihe

naficn'¡Ede distributiot"t system, Other advarrtages racc: u-'inE i;o ihe nafiona.l"

operator ineluded an ability No util-ize by-products more inl,cnsivel:¡ anC ihe

abÍ-ì-ity to offer a full*lÍne of meats and- rela.ted products. I{or,,¡er¡er¡ boilr

firnLs i,rer"e large enough to affect econom-ies befor"e the acquisition ancl

the;r 6psl-ated at seales saLisfactory to the Comr¡:rssion" ¿fter the ac_

qu.isii;i-ons, und-er Canada Packerss or^¡nership, no significa¡t econoir¿es -.rrere

denonstrabed-, repor'cedl;rr because oí the ad.mjnistra'i,ion of its individual.

plan'ts and divisions as sepa.rate u¡its" The Cor¡m-ission eoneluded Nhat

ì-h o nnan¡*i *'o ^f Canada Faekg"s in connecticn wi th fe:,"ti'l i z+¡.s, nn¡r'l t,r r¡viÀ v vrv¿

e88s¡ bui'ber produce and csnne,C gocds did not significantly affect ilre
position of the Company in ihe rneat*pa.eking inciu-si:r¡r, The Cornmission

believed. that t,he Compan;rrs rinority interest in Donri_nion Sfoi,es Lid. ha.d

not I'esul-ted, in uiyJue considerations 1:o this food. drajn"

The Corurission thor-rgh't, that Canada Packer.s I acouisiti ons

eisnificantJ-y reducecl the cotipebition in the local livestock markels of

the tluo fir"nrs and. ån vierç of their"::egional and naiional marl<efs. coulcl

be expeei:eC- tr¡ lessen competitlon in other Canaciian markets as wetl.
The Comnission a.ctn-ìltec. that'ralt,hcu,gh the process of ar::algama.Lion in Lhe

meat-paeking indusl,ry h:s no'b ;rsN broughi a.boui as gyeat a desr.ee of con-

certral,io:n as exi"sis in sone oíher incÌusii:ics, iL rnuld âp;oea,r" Lo he
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desi::ar:Ie in ihe j:ublì-c interes-L i,o r-¡iaj-nia'ìn a.s lar'-e å sr.lolje lor conçeLi bii¡e

--.+'r "; r-- ': -' ^"^'^ ¿n es¡er-ltial foorJ ìndr,si,r'i¡ as i s ccns-i sienb I'rith eííiclen"L./LUrVi!r' ::i DLlgiI A: Va:rliUJil r.UUr/- -lr\':rD úf J' J!l f¡

1+
,JiJera:ic:lS "ll- L!!r;r, :r! (,¡..u u'r:ni-on cf i,Ìre Conrciss:-cr:, Lhe aco_u'i si Li ons

.;-prc crtnf.?t\1\r j.n *.hr' i¡r'l-lìn iril'.--¡oq'l-. :c hainc lìl¡alr, l.a 'l¡¡q<r.n f,"^''Ljr-j- -i.v:v uv!.J¿(¿r èì uv UiJ.'- jJLr-r^lfIç :l.lUii¿ u,ru GJ vu:riL !¿r\ÇI;' Jv f,.tÈ-);il t./Uirt.lJ(tU:u¿lJIl

'În ',he inc'irsi,rl- in a s'urbsiential o¡a.v ànd so de.-.1'i ve ihe public of i,he beneÍi-is

^ j" -FÌ"- ^.1mnâ+-:'l- ioÍr lliriCh oJ,ifeyr.:j_Se r.ü-Lì_l_.1_ pr:rrail-"u.:iL vr/r¡r¿vve¿v¿

TÌie arner:d-ed Ie¿i s-1-at-ì crr aí I9ó0 defined ¡me::;er E âs an acc'r:i si+ir,

l+irich t'1_Cg_qqeËd._çqelfe!rlri.:!trì;o Nhe detriment cï egeirr-1i 1-he i;r*.eres'ù of Nhe

,....'r^'r-! - -r-;'ì ^ +'-.r r-rj.ciri nils -l e.i sl¡t,ì crn. ìt, rvì '1 'ì h. rr_=e¡ll.:rì. .l::ij¡¿'.ì ¿ìJUUI¿!,J ilt:atç ullv lJl vv!vLtù {vórÐrûu:v¡¡j :u 'Jrr^: ÐtJ I;Ud.IIJ(r, qüa-

r:crnbi:e as e :rn:ergeï, trusi; or nioi.;.opclJrrr i¡hich opera.'tteC or r.'3-s l-ikei-;" t,cr

cperat,e io 'r,h.. d-e'¿¡'inrent o-f ì:he public" The concli-l$ion;ûosecl a ílues'üion

fo:: t,he Conrrissi,ln: shoit]-cl 1,he assnmpiicns of ihe Seer end Sr-gar ce.ses be

considered. io Ì:e applicable in'¡he iieai, Facking case u-nder bhe ne''r iegj-s-la-

-bion? Since the.oos1,-me3'Be:'na-rker: por'r"er of Jan:C.a ?aci<æs Cicl noi, gi.re ii

,.rnnn¡-.n'l-r ¡',. clloi.i it to e5et"e-i5e noi-iopùl.istic co¡t¡o1, i|e Cornuúss*on felf
'that i.i the assumpì:ions of bhese cases ï.¡eï'e No atrpl-y, Cunada, Fackersß ac-i;inties

r,-orfl-cì not, l¡e covered. Nhereby.

The uncerLaint,¡,- of the intcrr¡rebaiion oí Lhe i1er...ï ]-egislation, lsd

'r,he Comnrission to r"ecommend. an inclu:ry in'to lhe possibilit;;- of e cor-ryN or:d-er

un,fcr" Seciion 3L (2) rdLÌ: t,he objeclive cf dissol"ring Lhe r¿eraer; encl in

the even'¿ that, ii '"^¡ere found ihat such remeC-J'cculd nol be soughte an -in-

nrr-ìr.¡ inf,c, i,he n^-.^;r'''irir-- ^¡ ^ nnrr¡.*. .\þàêT 1'.r, rr1.9þlì1ii CataCO, FaClCefSLju-lr J ¿r¿uv !:rv l-Uùb-LUJ-IIUJ Ul- É- UuuI u ul U-YJ- uU lJ.

fron furbhe:l reducing corrrpe'¿iiion l,hrough acÌdj-Ìrion.?l acquisit-ì onsn

Since l:ire Commi-ssion fouind 'i:hat eornpe'cition had been r"ed-uced and

aô
)ao IBIS p, h28"
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i'íes unable bo fj*nd any"imporbe;rt gains in econoraies f]-ornng from i,he merger

No J:al-ance a6ainst this :'educi;ion in compeiitiony ihe Comnissj-o¡r be1iei,ed

the ne¡¡¡ defini',-ion of nerger', r,ai;h i-ts emi:hasis on nlessening competities¡rr

embraeed the rneai:-packing siiuationn .41so sf interest, is iirat r,¡her.e¿s

p::evious reports, for exanrj¡J-e, on Beer, Yeast, Zine Oxicte arrd. irier.,rspapers

tended io de-emphasi-ze the decline in the number. of competitive independent

fir"ms, this investigation stressed the need to maÍntajn su_ch firms as a

public inlerest factor.

Iioluever, i;he Depa.rtment of Jr:stiee eventualL;r did not think ít
v¡orthwhile to iake ihe case into court, ancl it has been dropped recen-u1y,

it¡e conclude our brief survey oí the work of the Conmissìon 1{j-th

a shorí note o¡- Nhe Report on t,h9 I'ianufaeture, Distribution and. Sa^l_e of
l':nonl¡nrrÄ ql.; ^' 

j9
jal,çruvdr(¿ ':r.'pping coniainersn The Report dealt r,.,,ath an industry
i';iiich produces pro'cect-ive boxes, rnade of containerboard grad.es of paper_

board in uhich goods are shipped ì:y common *r*"i"r"u40 The Dírector iqras

concerned lt'Íùh pruce-fixing by the fe'r integr"aieci- rna¡ufacturers of paper*

board and shipping containers and by the large nurnber of merger.s in the

industry be|ween L9h5 and r96a" Prior io 1945 the great part of the eontainer

industry was in the hand.s of inclepndent companies, but by L9ó0 the great

majority of these companies had passed into Lhe hards of a few paper.board

eompani-es or integrated coopaniesu which atz'eady were marm.fact,ure¡:s of
bcth paperboard and sl:-ipping con.baìners"

the Conrrnissj-on v¡as fearful of the wa.;'' lhe ,¡/ncl,e siructure of
'bhe shipping-eonta-ì-ne:. indu.sl,r"¡' ¡*¿ been radiealJ-y ciranged" The Cornr¡-i-ssion

ihcu-ght that the effects of integraLion through the inany accluisi-iions

39, nepqr! i962.
&o* "æÄ! p^Lzo



'/,rould be to d-iscou-rage ner'r enNrants ai i:oth boarcÌ arrd container'l-evels of

production" The bel-ief t+as th¿.ì: because cí the legal uncertajnty and

because oí ihe difíiculNies of unscr¿.mbling th: mergers, dissol-ution 1.¡-ould

nn| aff or¡j a nra ctic al solutíon " The Commis si on th e.-efo i.c flel i tha"t ri;he
rrrvrrJ u¿rv¡ vrv¿v j rv¿

elimínation of ihe tarifÍ on boa:"c1 and- contairrers itÐu1d. Ðrove the most

effecii"'¡e and l-ong-range remedy to deal l^¡iih the siNus-tion ihat had de.¡elopecr

in ihe indusfr=y. The resu-l-t would be bo restore compebil;ive cond-iiions Lo

both 1,he board anci coniaj-ner levels of ihe inúetr¡' and from r^Crich l,he publie

r¡ould derj-ve benefit in the form oí lower pri-cesu

The pu:"pose of oü sy1'lopsis of Nhe i¡,'ork cf the RestrÍcNive Trade

?ractices 0on:niission i:r the rnerger fielcl has been to poì-,r'L oril, the f"u.nd-

irnen'f,¡-l rrrohlcr'l for,:r.r¡h,r,,l ,i:-q¡¡inø *,o n:q< iirrjpome.nrL. arn â nåri.'ialrlAr. nrêr"rrêr"vviJguv':¡v:bv¿e

The Connission has reeognized that -¿nder some circumstances bire struciural

resiraÍni.s i-nÌrerent in meige:: may be offsct by an o."reraJl strengthening oÍ

Nhe conipeiiLi-¡e llrocess" Bu.L since Lhe ear]iesL days, all 1,he agencies of

anti-conbines enforcement in Canada have understood- iheir l:asic responsibil-ii;'

to be the mairrLenance of ccmpeNifive markets,

'irha -'7sillear for the Corunissi-on has been'Lo d-eie::mine in each

investigation hov¡ far the economic C.ata on ma.rkef r:oncen'Lrabi on and markei;

sfruciure i''¡arran'c ¿-n inference of a deelirie in corapeiifion sufficient to

aííeei; ihe public interesi ad'rei'se]]'" ,''Jrere t,ire Conmissicn found that the

pul:lic i*n1;eresl r':as rioL aCversely tffeeL::.<), this has impl.iec'l thal Nhc mergei'

t eslilt,arÌ in si cni 1"i epirf, p':iirs -i n ef îi cienn-¡ ô¡ eennôm-¡- r,thi r:h oi,hej.:¡:-se i:oUlC,

nor" ha're been ::eal ized and in Nhe i,:'ansfer oi s"+ch gai-ns in price, eualit¡.

or service io ihe public,

Clearl/r the CornmissionEs approacÌr to merters has been cne of

rl,"',¡-¡l¡¡1rl 6lf p¡¡r¡¡p{-i+ j^h ,.¡---i ^'ñ i.,,^ì.i ^- r-1^.-.{- .-.rr ^-fiçp has becn focu_sgc on;iu:¡--4ufÇ Jvl:r'Jr?v¿u rv,.r, r.lt-,.çl¿ ¿l¿+Jr¿ÞÐ v:-='N a.tJuç:).
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at, I e¿st l]:ree ;er:ei'al ben chr.l¿rrks : íir"s L I y, ih.e s co ce of ';h e .i: elevanN

ntarket,. In nû cese has ihe ::elevant inarket, been i-denf ified r.,¡:-Lnout

z'easona.ì:l€ ceJ's; in irei,rspapers ii r¡¡as defjrecl as iocaJ, in l¡eer as

::egional, :-n ineaì,-packing a s in¿Lional and in ainc es internationa,l" The

seconC bencharark revol'¡es eround a balan,3ing of ecoiromic fecLs concerned

'.'i-'ilh conperrsaì:ory ccs'L r'ecÌuciio;rs and proCuc;iiity gains- In no ee.ses

he.¡¡e r,he Íact.s on rn¡¡.i:keL conceriNra'Lion been acr:ept,ecì as a sufÍicienl

c:'i'u':ct-c¡i't Ío:: assessing i6p¿cl on lhe corn,c:i,if,ir.rs pl'oCess. BeÍore Inalcing

its recommerdab:lons. the Cornr:ússion has r¡nsidered zu-ch economic f,a,ciors

as econcrries oÍ scal e (in ¡eer' ¡nd r,rea-L-p.ciiing), a.ccessiiÌri'l iiy of irei'¡

firns (J.easi; a.ni- t'-':'..ls1r3.per's), con¡petitir.re inpor''i;s (s,-r-gai'), --h.: -io-l.uii¡e

oí ca¡rif al rec,uired ío-¡: rno,le-r"it effìc-i-er:'u olreral,i.ons (slr-gar anCL newspapers)

¡ncl t ìre osvr:lro'lo,,.i c¡'l î¡.e'¿or 6f :*r^ 'r l--^^^'- '--r -'- - L ''--:':"-ì The r,iri¡'C¡rv }JUJ v¿ lll uÇ'.lu \JÇdÐv c.r.rv- .:.C.r-.Jau-!:!r¿/ o

benchrnai"k concellns ihe e:r-pe.nsibilii;r and- acilessibility oÍ old anc, ner'¡ íirrr"^

r"es,recii.rcly" One i.r-rit,er has urged Ll:a', in fu-+.'ui-re inr:sti5ai,icns, :r-ore

-n -l -'ê i - ^ro 
j-L' a ¡nl'ât1+i .l -r..\1.+h n.r.f,'¡.pr n nf t.h- mer.cod fi rn rncl -i,lr o I er.'¡ldJid,lJÐIiJ UJ þlIç jJvuvrlvldJ óMauÀl iJcuuçl Il vf, u¡lt l¿rvr t*a:_ -"ao-

4J.
a¡c'l econoin-ic condiiions of ed-r]. inlo the indr-rstrl' should be n:Lade*

The Comr¡d-ssior-l has inevitably been criticiseC b)'sor,re þ"riNers,

Ti. h.qc heon qrrosested -i;haL j-n me1ge1. cases, rrlhe CC6issiOnsS diSCUsSionS

have be.:n narr.öv¡ and legal1 "¡ir: and. har¡e noi e"deo.uatel.v e:cple¡s¡1 bhe basie

economic issu.es" Like a eourl,å i1, iias gentr¿-]-l-r ss¡fined llself t,o the

consi-ds-r:alion of Lhe evi-de.nce p::eseiried- by i;he Ðir:ecLor and lhe opposi-ng

1"2
pa::ùiesrt; It rnay be lhat ihe e;¡:r"lier repor-bs lacked. econoni¿ ana.lysis,

especiallJ'1,hat ccncer¡ing theÌree:'ind-ustry, but as 1..'e ha.¡e seenr there

iras been nu-ch impro\¡errenh in la'Ler re,corts, And, if lrhe Comnd-ssionls

Àf " R' L¡'6nu 0P' -Çé!-.
42, G. Iìosenbluth and Il"G. Thoz'burn pg. p.103
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),?Ito::ieniation h¿ls L:euai:ied le3a,l ra,ihez' tha¡ economicrru-'" L'í is cra:inte-ined

'Lhab this has been'che corrseo;u-ei1 ce of the crinrinal sei;t,ing for aoti-ccinbines

'in Oa:rada, md a lack of a clear definiiion of tire pu-blic infei:esi by

Parlian.Lenl,o Since the goal for bhe Djrector i',rust be crirni::al prosecu,bion,

iner¡ii,ably ihere are legalisi'ic ¡.ri-rde::tones in the Cornníssionrs repor'rsu

The CoLrrnission he.s poinied Lhe r,vay t'o tha-i, selective polic¡'

-u¡hich most c::i'Lics cl-ai-m is esseniial- for a public policy fo:: nergersn

lnd- as on€ i,r'r'iter hass¿id;

rrThe principal obst,acle No Lhe devel-o.cnien| of a sel-ecÌ;ive

policy- in Canad-a has been fhe virtually cornplete assirrúlati-on of Lhe

ma'Lter of rnergers inio the main sNreanr of cornbines l-a','¡ for the pas'r half*
J,t,

centuT'yrt,-- Cleerly-, the inplementa|ion of a 'crul;r 5s'l ç¿Nl:¡e ,ou-b-l-ic i:olic¡r

is beyond the normal scope of a courL of lar"¡n Such a..,:ol-.ic¡' utus'b depend

on judgernents of an alnosf eïcl-usively economic naNure, i,¡hile ihe cor¡rts

have escherr,red any bala¡cing of econcnr-ic issues, The:ir posj-tioir is e.ptl¡r

summec] up in Sir Freclericlc PolloclçÎs famous dictum, much quoied by his

judicial cclleagues that lrOur Lad-¡r of the Comrnon Law i-s not a professed

ecor-¿ond-strr, Hower¡er: sone critics have suggested that the judges have

in fact become comrnil,te,L r,o eeononic theories of d-angerousl}- narrorÍ diinensions'

i:Ie have earli er seen how ihe judges have i-n'berpreLed the public iirierest in

f.he two rneroer cases'uhai; have recentì-y corne io cou::Nn Frofessor Gosse

believes tha| Nhe courtts concel:tion of 'rccr,tpetibionrris bhat of the law

nf l,he-i¡rnale and Ís not onl;r over-simplified, bub also ínconsisten'b si-nce
u *."Õ j¡v __._-, ____. _ r 

t, tr

aoi-eernent or r'r:er4ê'r. 'is nenmit,t,ecl t,c the poini, of li.rtual ntonopol¡,.'*'eãI vvrr¡v¡rv vr u:v4 bv¡ 4Þ IJvd

l+3 " irl"" G" Phillips "
Lr)+, IFI! p ^ 97 ,
ì+5, R" Gosse .çæ.-
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Hor:¡ tl-lis L'rþLfiC b e ciefe¡:iiti'i:.ierl, ti(j å::e nc't, ì:oldrr**

In at:;; câ.sej 1,he f¿ici; LÌrat p:ices in Lhe _inclus'try.:rere sul:,jec.L

io gove::nneü'L i'egulaí.ic¡r míì,?,rìrc i,haf the hj-¡:d al coupe'-i-i;io;t op:; r.o'bhe

bie'rers iti'esen';ed a fr-rr";hr:::"i:rob] ern io iire ccuris" In the com¡:etitive fietcLs

of qualir;y, iaste, services ancÌ pe.ckaging the Jud.ge fei-r ihat t,he-re,,.¡Ð.s u.il-

restrained crrnpei:iN ion u

The e',ricìence broughb Ìr;r fhe C:'or,;-n lr'ith r"espç¿r:i: t,o all-eged-

a-r'ea'nen'bs i,¡itÌ: cor:ipei:iors on;rr':Lces, na.rkel cuoi.as and iracc p:-acfices

wer.e held to be irrele¡¡ani by ihe Jud-ge" TLre er,i_l, i-,c l,¡es sa;id, i:ru"si f-Lc.u

cii-;et:1,ly fromt.he nert3r' ancÌ no-b from tl:iese col].ater,al- acis*

TÌre C.¡-naCian iÌ"ei.¡erì es case cou"l-C have beetr a l-andm¡:rk in

Cana:.d.ían ju"::isprud-eßces :¡.cbua'l cleb::imeni i;o i,Ìre puì:J-ic in sevei'al- res,cec-us had

been fou-nd b;r ti1ç Coütnj-ssion resul-l:ing f::on'i,Ìre rnergei'¡ ,.inlle ihe ccr-Lr.t l¡oul<j

iri:t consici-el: ihese aciual injr.iries t,o t,he ¡:,-r-bii¿, j:ui, was on1-;r ss¡s<;l:ri,ecl r,,i_ih

i"'he'i;he:: or noi Lhe eí-fecl, oÍ i,he iflelrgiìt: l¿as io gire Lhe accuseoL a. irLor,r.opol_;rn

The cnly íct'n of ;ublic in j-i:";' ì,hai was re]evanL was |ne possi-bl e cìünage ';o

'-he rrpu-bli-c ini.eres'b ii:l free conl:eiiiíon"r' 0ne v¡ri'r"er he.s s'lggesLecl- Lha.i

i:he Bee:' case rrstaal s fo:: the irrci:osiücn ihat tj:le cconotnj cs cf i-rierÂe:: has

' 
lçtyei: Lc f.inC. i*"s rra.y ini;o Cenad-ian l¿.w"ir*"

In the Sugar c3.se" the "Tucige ío-llc,r¡ed, the ì.fcRu-er line of

rea-rú:ij-tlg and saicl the tro'¡v:r musi prorre ihe ilierger;:esu.lNed in a rncncpal-;ru

iiul; ire alsc acl-d-ecì Lhai l,ire Cror^¡n, in oi'C-e;" ic o'olain a cr:n:¡ic.Lìcrn¡ shoujcl

esta.blish a"c:t,uaJ- d-eii'inent in ì;he forri of ire:iccssi:,.e ånc1 exorb'r''r,e¿t.L nxo'|i-çs

o:c pricesir* ïhe C¡'o¡,r¡r had prcrred. :ieii,he::"

!+7 . il." Gosse _Ojr "rA/,h , 1_.c^rar ll¡ryua L4 _/¿ I.Vê

ulÎ, " p.2A7



'Ihe econci::_ì-csr ihat llil-li"ams C,.î",'*"8" al-LoireC i¡:tto his

jLtrigemeni -i,"'or-Lld- åFi,,ea:' 'i:c l-:e obscur'* anC ccníused" The i.el,ev"*nl r¡¡a:"ìie-i

íor s'.lgai', he saiiì., was nct ¡:::ovincia.1 , no.i ei¡clr n¿iiona-ï., but -ìnie.r*

na.LioäaJ-n rlleari:ig in n:ind ii-rat i,rre ar"e here c-eal_ing with a,¡æl_c corn_

modii;'", uorl-d,*"',.''.ide;:rod-ucti.,:n, lhe effeci of a.,.¡or,lcl i-r-ice a¡cÌ the sj¿ua-

: j on e:<istiiiS ihroir;i-oui C:"n ada., I :.'ou1l be c f bhe opinir-¡n "ital iire .:--o:lcr-

iicn ntisi be looked at 1n iha.N r"esi:eci, anil. ¿¡¡1iet, be conÍtnecl bo a ccnsicle.,:a-.

iion cf the one i:ari;icu'la{'åreâ (llanitoUa ancl S¿ska'ochewa.n)"f9 Bu-i ihe r,,,ìro-te

C:äacrian su-gÐ,r ntr-¡"keL r'.'as being øupplied alnosL eiriirel¡,- by Óanarlrån pro-

dll¡ers. ¡+'i t,h f.lre aiil. oÍ a_ iari Íf 
"

In cons'1 C-erin3 poierr';i e*L c:orlpel,iii_on, ililliarns C,.I"Q.Bu

Ð elu. d

lrThe¡.e is' nrrÌ.lri rrr" -i,þ¿i I ea:r See 1,o p¡eVent o-i:h ef S irrcl_ud.ing

'bhe easLern refj¡ers or scme of thetrr, entering'ihe field cf su.gai"refining

iri l-ianiioba a.'i: arry 1,ime" TÌrere i,"oul-d seem fo be no economic Teâ.ser!, ex-

cept irerhaps Lhe effec'r,s of over-prodLuct,ion No p::even'¿ ihernn")u l'hat l:ette¡.

reason cou.ld there be l,o prerrerrt therL?

The Judge for,:¡d thal 1,he ûlel:gel' had nob des-iloyed ccrnpef,iii6n,

and'¡¡ent on to add i:,hat i'L had not lreven l-iäiited- ccnpetitionrr. 'l'his could

he.:"dJ-¡r be reasonable, bearing in rniird the faeis of ihe ca,se and ihe mar.kei;

shares of B"C"S,B" in Sask¿¿l,chewan ancÌ i,fanitoba aflei: the raergerå

ûther questions, such as the basing:point si's'¿em ar:d ihe

tariíí cn suta,r"e t,¡ere dismissed- s-s irreler¡ant and. the essence of tfie

c¿.:e:'esLed oì1 Nhe naerger- a.trd its competibive and- pu'oJ-lc interesl, effeei;"

)+9 , 8,, trr" British Colurnbia
50, rBrD
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from. tiiis ôiscus¡j-o'(!2'tIQ, rnust concluoe "rii¿t nel"üel: ju:'is*

pr.ud-e1ce in Canacia is a.'i Lhe c::ossrÕad-s Eoih tÌre Eeer ancl Su-g;a.:'cases iI-

lu-straie how difíicult i"{,1 is for= iÌre C:'o-',,,tt lo obiain a con.¡ic'i,ion in a uLel:'8er

c¿,.ses iJ-Lhougþ Canad-a is in possession of a strongly:""'¿orded- sLatufe per-

j;ai-ning Nc merge::s, :;he is vj:ii,iall;' rtithou.t an enÍb::ceabfe n"l"8ers policy.

Tlre Çommissi-orr ani ihe Courts seen No be -,vcrking at cross p'.irposes@ The

legislat,ion fails to defíne the offence unambiguousl¡r, ihe judiciary rernains

ricid iir jls lþjnlz-ino r^f¡ilp f.he Comnission and ihe "Tu,lges do nci appll, fheI 4ð¿q ¿I¡ I uü e¿¿¿f ¡{!¿¿i6 !v:l ¿¿v e¡¿v

same se¿ of criter.ia. in c¡"iiicizing ihe Courts, I{e must condenn their e:t*

clusirre e:nphasis on conrpeti-bron, and. the dangerouslJ' simple concepLion of

i'b r,.ft.ich they havc accepted-" Their app::oach is oul of l"eeping rrith the approach

needeC for a selective merteT"s policy"

The Beer ærC Sugar" d.ecisions 'r.i€llÊ rLflsophisiicaled froi:i ,¡,t:

esonomic poi:r'L of viel.r and the green light vras gÍven to prospecl,ive m.ergel:se

u.nless the;r were to resul'b Ín a rnonopol;'" i',re cerr orrly puzzl-e ct¡er hOr¡¡ to

,"eeoncile ihe inberprefations of ihe 1aw preferred by CnJs" l"fcBirer. and- i'{illia.ns

e.nd. l,he alguments of rtr,.ror.lcable competitionrt preferred by lhe Conuaission"

The Comcrission had hoped thaf j,he canacli-en Breweri es and

Sugar Refining d-ecisions were Trong in lavr or i;hat the;' i¡sr* iro longer

appticable in uier¡ of the 1960 revision of 'l,he mergers definition- As',^'re

have seen, the Cornmission in its lieaL-Pa"clcing Report be1-ieved thab the new

iiifinii;i-on of ihe oífence, r:amel;r mergers .'hich are likel;;' to lessen cro{-n-

peiilion ín fhe industry in such a iray as 1;,r- ¡.:r'ejudice signif i can'i;lJr the

::¡r.r-l¡lic inte¡"est in :iree competiticn, l.'oulcl entbrace ihe rneat'-pacÌ<ing in*

du.slry" Hotrr,ever¡ ihe De¡:artrnenN of Justice recently decideC to dro.o f;he

ëase, t"¡hile as l,Ie savi, ín the r¡ery recenf Paperboard Shi;o¡:ing ConLainers
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?6.-arl- l-ìr ¿, t^n'r.misSiOn îenO.Ll-nCed !?rr¡ LAñô ai' '*^lri nr â.n Ofí'enee l.Ild.ej. -Lh€
rev!rJL v t

Cc¡¡.bj¡ e$ Investip.at'i on Act "

C¡nada has had a u.ni,f,,'ire opporturiN".. of conrbining both a:r ad

>-'r â.nnrôâeir '-o rnêr'cers ìr. t,h:: lìonn'¡f.q nf ihp flnrnnli srj on - i';,:i r,hins ¡r''l r,he--È r çrJf¿ ¿ev_yvl

fecbors invo!veol irorn lhe sLa:rclpoint of ihe public inLerest: ånd lhe sfrict,l-'

legalistic approach of Nhe Courts" Iiowevere i-b v¡ou-ld seem ihaf the Commission

ancì 'uhe Courts have beerr rr'orki:rg -1ti¿h diíferent cri|eria, end öu-r" concl-Ésion

nds| jle iha-i, Ca:rada Noda;r seems to be further ihan ever from a-iry selecti'¿e

and d.iscririúnaiing poJ-ic¡' íor ner-gers,



Çii¡'tI¡E - E-il'tr-

T Iü EVQ luf IÇir_Q'I l_Ð4 IT I Þ ¡j_ i:fi3 Grl3 _l_Q r_r.I qI

The fclior"'ing a:-ralysis r,rill. at'i:em1rt to account fo:' 'Lhe Brii;ish

âÌ)nro ¡¡:h t,o n,rì-.oêrs ¡ rp in st, t,ì-. e c'erer,a'l qe'r.f in r. n l mnnn.'rnl r¡ '-ani.'i"nl rq i i.vv.::!.¿ vJ9

was describecl" e¿rlj-er= in ihe essa¡i. i':e shell t::ace ancl oífer soßie e,'{pi.p-na*

iion of ihe evoluticn of British ]-o]ic;r íror-n pre:tiar days t,o ihe steÉe

r.'hi ch has Lreen re¿cireC ai 'rhe li:esen't ii-rne, ..¡nen iì?l¡ legislaiiorl on mer:gers

; ^ ..^*'l-:-^ - T-^ ef fect,- r:¡l-r¡1, i s rec r';-ì re-rì i e .qn ex,rl "npf.iolr of ..rh.' i-,ir,'r ìri i,'i ch¿) lJÇl¿UXIóø Ill elrvvug ljrEu ¿J ¿ vL q¿r,u ¿j err v--.--*-- U¿lW !Å¿u¡Èr:

he.ve íaiIecl., until nor'rr-to lake nLny si,eps io corrNrol merg:r's, even ihough

',heir nono:oly a¡id reslriciirre lJÌ"acli ces l-cgislaiior:. is I $ ;rs¿¡s sld" The

ån.sw3r lies parL-l-y in the chs,racier'Ísiic Brj-i;ish ioler"ance of rnonopoj-y,

par:t.i;r in Lhe econorie circunstances oí the ;ce::ircì anj Çet't7-;t i,:r Lh: Í¿.cf

1-.h¡-". 6r-rlr¡ j.,q ê1.n =¡-l n{' i-,ìre r,ni.l¿incq nî .l'.lra nnq*.-li¡r. I oci el ¡t.in;r----.u *- -.-r-€f 'r en'J 3 lIeS f,åìJ'I;- --

couid efÍorts 'be r:narìe aj; atiaclcing fru'ihel clì¿rec'berisiics of nroncpol;r*

There has not beerr lhai, sam.e dosm.aiic loelieí in tsr'ii;ain in the

errî 'l s c i r-.rìnonoJ r¡ no={er ¡¡i f6¡r'rì ir, 'r,iie ';riiteC 5'La.t,es pJld rnonooo-'l-.ies '..-e re

bes-Uor,;ed on such enteri¡rises as the Ea,s1, India Cctnpairy aË ion3 aÉlo as

fLizabeLhan times, bhrough tLre use oí io;'-a.I Chari:ers" The mere existence of

rnr^rnnnrilv nôTie-ê hes p.r¡:lserìJ rìñ r:'r?!¿+, ',-rirrl',esf, - hrt r,ha.t hA.S been lriCV¡ed trith

concern. he.s been i;he possibl s abusive use of such po1,rer"

i¡e ha¡¡e ai-::e:ciy i.'o"r,ed" i,lni; 1n'che in'ber.'T.'.ar;'s¿y's ihe Briiish

rlcv:r'nnent, positi '.'eJ-y fosier':i i,ir, c¿::'L,e-l-i zation of i ndr-isi;r'¡-, rÉi'h i is

eiìcouragenent, of trade a.ssoc-ì abioil:; e.tiC ne.i.'¡e::s " 0f or¡er-ricling coil.cern

lo iire r."Sisl F-Liys ilrì',b ihese i'ears ir¡as '¿he iepressed- concj-iiion oí ilie

ê.¡.ÕnÕrnir v¡'i hh -ii,s socj-al ev-il s in ihe íornr of it:iass r.incnolovmenl" and LhevtJ Jarvtrz

coiìclir:lren'; l-oss cf F:.ij,aånls share of iycr.-l-d --)qpcr'1, raai'keLs, 1[o moncpoi-y
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i-e;islaii-on coul-cì be considei"ed appr"o;:riar,e a.'1, ''-his iine a¡:C. therc i.ras

3ir---i: I )ss cc:ìcexn i.ct' ;usr; c:le âlË:,1 '; ,:í iL:n:;:clr. crr.Lrci, tha, -,:hich cle:,ls

,.1-ì Fh 
'¡3.-ÊâFêlt!U¿l ;llrl À!! u O

À nur¡il er oi cLl:er" íac'Lore con',;r'ibu1-,ecÌ io -ì rrcreased, concenbrabio::.

ån British indu"str";'r ír'cn \ÇJj oiirriards" The disj-ocaiicn and dislurl¡anee of

ihe',.ra:'J¡lars lefi; a ìlerriiarrenL rnark on i-.hu. st¡:i;-ciure oÍ r:teny irÌd-usLries,

particujarly i-he ','aln ,nr."liirg, N:-nplate, builclurg bricks and 'c.e:C:i]e

iinìshing traieso rnon3 lhe nore itor'mal fac'r,ors afíeef,ing conceniration,

i.celrnolo'ic¡'l r.henqes-Look rrr.ide of rrl¡.ee ¡nrJ r:or:Lributed rjr¡ i-itcre"secì con-v v v-¡l:\'¿v O

eentya"víon in such irades as Ninplaie. watches and cloctrçs a*ncl n:-ineral oil

,'cfining, Sucl: ch¿nges as heC. occr,rrrei ;ie-i'e i--r:::d bJ' 
"l:re 

auihors of '"he

1Q/,i,-lhif.e "à:n..r ^'^ Ë'^^l^--*^*r ')olier¡^-i n r":ìrie.h t,h¡r Gn:rcrnrrcni-, nleri,:'ctJ

itself '¿c lrtal<e appropriate acíioì1 't,o check p:'aci:ice; r./nich rra;r bring aCva:riages

'i;o secLi.onal p::oducing in'Lel'ests, bui il'ork to the d.eNrimenL of LiTe conßÌuTrji,J¡

a5 e l".rho'l err.

'Ihe 19/+8 tegisJ-abion prorri-ding machin:r'y for the in'¡estigabior: of

rnononol i es ¡nrj resí.r.i r.t.irre ¡r.rnì-.i ees i¡ -l'rrl let,r'r¡ "^^*'r rL^+ ;- liLtle ovef alLlv:¿v¡uu¿¿go 4ru ¿ çÞUl¿Utrr!'ç ylauv¿uçÐ ¿.il ¿¡4qÐvrJ lrlçd¿ru lrrau, ¿:l -

decade, polic¡'had. s¡.titched from contrc]-liirg the i^rasLes of cornpetition, or

r,renresq-i6¡r p¿6¡6mìnc t.n nnnJ-.-nnllin'- t.ho nr'.rpr nf nfOnOi¡OlieS Cfeat,ed in ìtS\/-vy¿ vuu+v

-*^-¡r 'll-'--nø.:',m:f.ie â.ìrnrôpeh ô." iìra l'-nn¡^nlioe Corlrq-ission.:csulicd in)Uçd.Uo a:¡s Irf, G¿3tl!c.u¿U @lJyf uGvrl vr u¡lv ¿:uL¿v;Jv¿¿vr

a'cLention being focu-sed- on seci.r.r:ing the iacÌrnological benefits oÍ large-scal-e

"r¡nl:r^f i^* rrl¡'i-'| .. rniniri',:'ï¡o f,lrr' rìn'rop-* nf o-"rl .li'*iOn -.gl-riCÌi Sflgh ed-'iAniageScf vv.GvuLv:tI r.rfå¿v

nr:i EÌ r L, Lr ak e iro s s ible 
"

Thre Aci of l-?l+8 ÏIá.s passed aL a time lrùen the need lo increase

,--¡n¡lrrnrr.inn oqr..ei¡llr¡ tin I reouirr:rl in hê;ì'\ry inrirrc*,r¡" ts rr'Ê'll pS t',hat fOf'
Pf \JU*UU¿L'r¿, vÐvtw¿o4/ vLÐ. u r vYq¿¡ vu 4's irvc;vJ vLJ 

'"'J

secondpr.r¡ rna¡uf¿r-'l.rrz'i¡ c inrrri sf,rÌ¡ CCnSt,iiu-'¿ed tlfe OU'LSL3-nåing nAtiqnAlÐ vUv!:v-C¿ J ¡r'-LÈ¡4: u:V u v-r ,a:O
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prio¡i'r,y, arrl '¿he rel-ev¿lce of ihis is that, in genera--l-, a;he preoccupalions

^¡ +lì - 'l ^-i ot t.t.n-,-q er.r,l :in :,Ì-re sl^.'*^ ^4 +i,. ^ 'r ^^i slalì cn" If inci.easedOt r,ild ICBf SIotru- --.- *llo..L-'(t w: ult ç rçór

¡rnrìil¡ri,iÕl'ì 'r1rêì^e f,he ¡im- lìren rec*.ni oi.i rre nr-:'l'¡.-i ^ôê r'rô-^â 1^-i n-lly lhg
lji UULLU UIL'II viVI ç U!!ç glr¡, vllçl¿ J Úe u¡ !vv! I v .¡J! Gv

i¡ntredia,te Largef u As a resul1, of l,ilis preoccupa.tion, 19 of f'he 22 l:eport's

of ihe i,íonopolies Commission r¡er'e concerned w-ibh res|rictive praciices"

There T,¡?s i'ìo effo::i; uiad.e 1,o dea-L vrith mergers at this time sjnce ther"e

appears to be no a prior:r rea.son to beli-eve fhat a rrìei'ger i'¡i1,1 result in

an ari:ificial restriction of output, as is Lhe case l¡i'bh a resbricfive agree-

ïæoÏ ø

This firsN aL.felpN at deølìng r,iith monopoly l,,,ias enac'LeC by a

l,abour Govern¡rreni;r',vhich in theor.y, t,Iås r,rell placed io deal'nd-th rnonopol3,-

a::d nonopolizetioir, but "'ihicir 
maSr þ¿1rs been hams'rru::rg in praclice by i'cs

beliefs. on ilhe one hana, those i-n the pæty'¡l:o foresaru a -r'apid bransi-

tion to e socialist econorryr were perha;cs not greail-y jnteresterl in a pi'.rticrrlar'

defecl, i-:: the e:risting syst,emo On Nhe oiher hand", those rn¡ho mosf sLrongly

advoca.tecl ihe seàt,ing up of large public cor,oorati ons üiey have regarded- ihe

consolidation of large private uniLs as a neeessa.fJr prelimi:rary t'o the

eveniu-al na¡ion¿-.1-iza'iion iry l,he st,ate. OLhers måy have felb, on purel¡¡

eConomic groUncls,'r:hat there i'r4,5 a sNrong case lo be made oui; for monopol¡"",

i,,fnel,her prirraLe or public, æd- none íor resiric-'-i1¡e pra-ciices.

The ilesrric",ive Trade Fract,ices Äct of Lg56t al.though i.n'brod'ucing

i1er,r o-l-]d- import,an'r; çluasi-judj-ci¿Ll machj-:rerT;.r 1{¿.s agairr ìlre-occu-pied wiih i;he

problent of t esi:.icf ive ;c::ac'i:ices" There .r.1'as no s;oecific provision foi" -bhe

conir.ol o:i me::'gers, rtì:rile bhe reeor:stï"u,r:''üed and- deí1a+.ed i'lonopol-j-es Ct:nimission

r,ras chaygeci i,¡iLh investigai,irig si tuations of monopoJ-;r in s,peciÍic inri-u-siÏies *

TLre cLef-inition r:í rnoriopoJ-;,r rr,tas exacLiy silril-ar io that i;sed- in t'he L9L¡8
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iegislaLion, anC eriibraceC siiuatians -i n ,¡Ìrich one cr rn:"e ¡ir.ns in
collai:o:'at,-iori, conL'o'l-leci rriore Ura:r one*ihird of the cuti:ui oi an.ì n_

d-u's1'ry* The resulL .i',"¿.s Lha.'l rrerget' cr;rriro-r' was non*exisie¡i, 1o' onJ-,- aÍie:,
an analgaita.i:'ion Lha'r, gav'e tÌ:e ne,.r e¡:r,er,p::ise irroï'c ilia¡ ctie-third of Lhe

cu'tpui: ¡':culd iLte Cor:rmissj orr irwest-,jgaLe* The u'l'timate responsibiliiy
íci' iari:!ng a.e'cioi: on Lhe re;oorf rest,ed ,¡¡üÌr ihe Gorrernmeiri.

f¡l 1'he mean'i,ine, scme-Lhing a"lcín io a rrmergei. nor¡eraen,ir r,¡as

taki:::g i:l¿ce in Briiish inilusùi:y* ;il-tirough 1,he:r:e ar6 r1û l.Êcerrl studi-es cf
concenfrafion indjces i-ir .!r'j-baii:, 1:he::e is p::irna facìe er¡,i-d_ence tha.j;

concenl:TaNion in some ind.ustries has i-acreaseC ¡nd is _incr_easing, 
ts,¡Lween

1954 ar:d- 1p61 c1u-ctecl cor-rt¡,,:inies spcnL üea:rrv. glróoo miltion j-1 acqu:r-.Lng

coittror- of o'Lhe¡' contpa'nies' The l¿.rgey c,fïlcêr'i'IS h¿;.ve been, 'r,l:re nrosi e.c,i;i.¡e
'j l: ;al<e*overs, s:'-nce',-he Ç8 very b-ì g compa,rries i;hai, in l.!óc haci ueú .ässe,r,s

of 925 mjl-r_ion or: i-rìore, acc;oi.rt.ued foy nearl-J. one_jralf of al-I eri:endj-i,ur.e

on acqui-sltions" -At thei:: 1:ealr i¡ ig5g-6J- ûÌe:r,gel:s accounLecl. fo¡ cne*fifç:
of ille inves'bnenc s.c'l-,ivii,ies of eriols¿ inclustrial conçanies. BeÌ:i,¡een 1954

and- 7-959, glOO irill-ìon was sirei-rl, r-nnr.ra-l-J-¡r crr ac,jltisiLions, bub in I aber.

yeal:-q'chere has been a ïe::J¡ she;:p increase, In Lg5?, Ê3OC rini,l-io:r w¿s

der,-'oi;ec to such acg;.isi"tions r..lnile fcr each of -i;ìre yea.r.-,s lg6c ancr Lg6L"
'bhis ¿.rnoui:'t, r"ose 1,o :i' j3O rti:-l-io""i-

For s,:',¡'e t,'i oe fhe int,er.ests ci sorn¡: of t,he -l.a.r"gei: r::it,ish
ccntpenies su-ch as D':"nJ_op, Uni j_sçs¡., Filhingt,on, I.C.T. enC CoLr¡.i,:Lül-ds

ha'i¡e e;'tei'u1ec far a;:d. ruide, bi-t, rn recenr years, -i:er:Ì-rnor-ogical- d,evelop*

nents Ìra.ve given adiìecl- irnpe.i,r_ls ì,o tnese íirris to gain conirol boih o¡¡e::

6ources of srrpi:J-;' ::rd_ or¡:r. m_e.::].::i ouì,le,r.su j'Jel.i rlseø have heen founcÌ ío'
e:risl,-ì ng end i:rocl.u-cis a.ird r,t,: i:cri: ecl ear"l,ier hol,,¡ Lhe chcrrrj_ca_l a¡cl orl.l-

1" lTqe_ Xr:onomis"Lt , ,lay L, j_g(:3 i:,L/:?
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co:it):..r-; es lr:,ve becone iniei"es"bed -'Ln ihe de',¡el-opmen'¿ cÍl t,he pll.sr,ics

i-='l^,. '',i I :Ìf.--.rs i;:rir-tS;l'i CS.

The gro'.';ah of ihe h¡-'l.C-r r coirlpåny :,.rcì .ill:; C.-i ve¡'se irieresLs cãi1

L-': íe,, -ilj;- see:'] ii. bricks , loi,'::::;t, ;la.:s ,a_:l crl:eüt. j pr'."i,: tu:l¿ì1 , 7!'!2

shou--'l-d rìçni:i on 'ihe foL:rna-l.icn of ';ire !i"j-',isir i"irrior C,fr!:f aticn in L,q5?-t

r...rhich resu-l-'beC frr'-'rÌr å iìi{.irgel:' be'ti;eei-i Lhe :iusfin i;of or Con'o.,n;' ::rcl iiorris

ir',lo+"r-,r's linúied, in ihe belief LhaL u:iíir:ci r-¡rri::o-'l ric-,",-:.-l-,i lici oni;,, leaiÌ ¿o

nor e ef:ii cient anrj. econcr.ir,:a,l prr:cì:-rc,,i on, bLri .l.,¡r-:uld al so ccr'lceirl::aie re*

se;rch fa.cil-'j'j;ie s ancl fi-,ri:he¡" ihe ex;oori ci::ive, pari:i cuilr::"J-¡r 3s reËi,reti,;

manufacture EnC asseilibl;tr a'nro;.dn For over ti¡o cìecad-es the ccnbir:ed .!ust''ìl

ancl }äor.::is share of 'r,he Ccnes-Lic in¿L::kei ita.ri Ì:een fal-ling lr'hi:--e fhat of ihe

il.ro :!neric¿ü-L-ccnLz'cl-iecL cornprri es, Ford and ti¿;li:d-t¿l I , haci been stee-C-i i.v.

inc::ea;.l'..-¿. ..]:il.: L': l-921 " Lh.: -rr-1 isìr conl;ran-îes b:Ln,ecii J:et hacì 60 p:'r--'

cen-'u cí bl:Le ur¿.rkel" ibe:lrne::icari ccìrl,3a.l:lies iraC on]y 5 pe:: ceni' ilorric't¡e::,

b;r 1935 ihe Ausiin-lior'::'is slu,.re had fzlieo t"c Jl¡';:et cen'r'a¡rd -&e Ford-

j.¡au-:.J:atl share l-lad risen'L,o 2j per cèfit', aiaì 'r:y l-950 the figures were 40

2
per cent a¿rd 3ó per cent res.oec',,iveli." The'1 afest figures show thai'i,h':: i-ì"i''l,C"

sal-es 'in the hcrne markeL ¿¡ro¡lut tc 40 per cen-b of lhe r-c'¿al, sc ihai the

ee.r.li-e:. Cecl-ine has been ha]1,ed, and no dou-bi the coi--rsol.id.aiicn has pla;,red
a

nc sme,lf ,ca,::i in B"i),i*C!s sr-tccessn' 'Jntil Lg5t, Cou-r"'i;aulds ='¡Jås a s¡lecia.!'-i s.'c

prociucer of ina.n-made fj-bres, buL since tÌien ü has sp:'ea.cl i-'.s ini,eresis,

mainì-;. by ',;Ì:e acqui-siti on oí c'+-her couipa-nies, in.bc 'rhe fi elcis of ots)ri+.,

plasiics, r^rood-*pr-rl p, engineer1L3¡ .p-,ckagì-ng and í-'r¡i sheci i:e:;1,il-es.

Of par"Nicr¡.Iar concern to publir:.:c] icy nirkers nrusi have J:een scr:Le

,:iaa )

Cook: i'1'he_ Iliec'ts qí iíerge:iarî (Lon3or.r: ,+ilen a.rrd i-lnrilr, f95A)
.Ðu 

JSU@

Ecn=ro,rist, I Ju.ne L3 , L?61¡ P,. 1?-57 
"3" t The
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of i;iæ Je r=eceiìi Íì:el"geïs, lh-ì ch cieari;r pcinie,l il:e t.ra;' No gr =a.i'et' 3otic:n-:-r'ai-Llnn

rine can meniåon lhe acc¿uisifion in Lg57 b;¡ Cour'',,aulds of Briiish Celanese,

iis onl-;r aiajor rir,al i,r i:iie äeld oÍ rayon procìr-rctiorr, -,ihile in 19ól il acclui-;eC

Eritish Enka, anoiher rryon cor,rpetitor. Erii,ish iìopes a.r:lalgarla't,ed ',.'äh

i-iood. i-iaggie ì;o form a uni',, r¡hich p'roduces over one-h¿.]f ilre l:afional o'"ttpu"l,

oí heinp and ",,otre rope$ Tube Inrresl,ments in aco-uiring Raleigh gai:red control

of some 8! per ceni of bicycl e rnanuf acfr-u'ing" iliritecl Ðairies has nerged

wiLh Cor,¡ and- Gate a:rd aequired þIin and Sa.rretL io Corni¡at,e ihe processed

nij-lh and cr.eam indrustryu Flour-cli-lling anC retail bre¡.d disbribuì;ion are

anong olhers ihat l:ave seen a growLh ín concentraNiorr in recent yearsô

Soine merge::s h¿.ve raisecÌ impor¡ant, social ssnsi CLerations, especially

ìn i.ha nêrrrqnrnê? nl¡'rrli sìrjnry jn6|pcj-r"r. Tha lll\Tar.rc fþng¡i ç'l ell 1{â.S ta-kgtf O'¡ef¿Il ullç rlçllùiJé¡rt¿ jr4ur+ r¡:¿:f ? ¿r]v

ì:y ¡¡u lDaily I'Iailr, -,.dnil-e -the rD¿ril)'F.era-ld.t r,,rill shorily-cease publ-icationu

The r"esult is that insid.e five ¡.ears, -i;he Brif.ish pu'clic i'"r-ill h¿-'rre lost the

J:enefiLs of ti,¡o nationaf- newspå.pers6 ivÍea.ru'hile, su.c:h lPress L,ordsr as

Inrd. Thompson and Iîr. Cecil iting bave come to dominaNe Lhe ol'¡nership of

British newspaperso The Labour Pariy has suggested th¿.t, the closi-ng doi'n of

newspapers is a ihreaf to civj"i tÍber"ties ærct the Sfate shoul-d ha.ve the pol'Ier

f.o ¡¡eto.c nêI¡'rs'ôålìeï" rfleroer ì'¿ considers undesirable" lor'd Shar^¡e:'oss has
uL' VçVV ¿ ¿rv!úvlJqPv¿

suggested- Nhat a Press ÀmalgamaNions Cour'¿ be es1,ablished, i,inich r,,rruicl a.gie€)

i;o a rire-r'ger.of nevrspapeï's onh¡ ií ii \¡Ieí"e shoÏ'¡n to be in bhe public inter'est
J,

rr-in ihe aecurate preser:ia|icn of news a-nd the free expressi-on of opinionrr .*

The Cloyernm.ent, iiself has rernained ae-i:i ve in pronroting cel'j;ain

mergers , and- in lpóO, ihe I'Iinisier of Civil- ,{v'iation used- ihe pcwer of govern*

nent patronage tc prromoNe the consol-idation cÍ 1,he Erii:ish lil:craf'r' incì"us-br"y

t.,Þq '1þ-ç- Observer r lecembe:' L, 1963o poì-u
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inio ;t;o riv:l- ¿rou.:i-ngs* l,ece,rl,Ly, Lh:9o:r'd. of T::ade l:as'r:eer- ver";- acuìve

behind ì;he scenes in lhe l.¡ar¡e of col,Non amalåar¡ø.tions ancl iloi"Í sê€rr.s fo be

prepared- ícrr simil a¿- action in l¡ocl-,

Some cf bhese tccngloare::a.'Le mer'gers l present, çeci aI difíiculiies

íor iire staiisticians ancl iheir a.t1,enpi;s to infer it'hether e. îenger J-s for

bu-siness concen'¡raLion oz= for diversification" For exam;or'ey i.,hen Cou¡Neu] ds

accluired ihe PincÌrin Johnsrrn pain't, corrloanJ¡r on norrnal statisticaf classi-fica*

uioüs, Nhis r,¡oulcl- re,oresent a diversif j-cation in terms of CourLa.l-dsß ie>ctj_ie

ini,erest,s- hi't, sinee iÌ, ¡'ìre¡rlrr had in-r,e::esis in the n¡ir1t, inr'ì rsi-.v" +-hj s ae-¿rru v: vJ uú ¿¿¡ ¿rN{ qJ J4 J J

o,r-risiiicn ii: fact re¡lresented increased ccncentration in paiirNs"

{The Econornisit has fei-t thaf for each of 'Lhe rflei:r{ers aj meC aN

di'¡e;sificat,iorr, recect, y?ar$ h¿vc broughi se-reral ained- ¿¿ conr-ieni:":..tion.

The paper" c-ì Les the brerringj p:pej:, -cr'ini,jrg and. p,rb-l-ishin8 a-nC clothin¿

incjustries a.s J:eing inos'b act':-ve in lhe recent îrnovernentr ¡¡¡hile Nhe degr.ee of

conceniratiorr has increased sharpl¡,- in j;jre rr¡.cìio ancl- elecl,roni-cs íielcl"s"

Behi:rd thc tnLor¡erentl lhe¡:e å.pllears io Ìrar¿e been ser¡gral spe cia.]-

influences a'b ir¡or"k" ffu"stfyo+"he Br'iiish rm-r'ket i¡a.s frozen in'bo a .oeeu'liår

ri.;i,ti'b;' c-'r:'irg f;he pei'ioci of i,var-iirne ¿:rd peace-Li me cor:Lrol s* l.hen ihes:

conLrols were fi-iral,r;r T6csenecl and- rel-¿.xed-r'r,he es'cablished concerns hacl an

incentí'¡'e to consolicìaie ¿::cl increase iireir irold oii iire narhei by defensi-¡e

rôr4r,-êrq r";i-ih n+hæc :.i-il o rr1-.r^^r-Cì-r.q ír.UnC ¡j:: i ;L er. eO::1C ,,ai¡ :frd iåd,.i¡.Õ.wr{ I

d-is'üi:i-bui,ive contacís i.¡i'çh ihe na"rkei n:osi readily L.;. buyin¿; up oi,he:. coriçanies

j-ess agr"essiire cr v¡eaker l,1r.a¡ iher¡sel-,'rtes* Seec-,nd.1;', ii 't,raÊ r-1.(l ¿,cr:-ì cÌeni 'cLia'r

,,he r,,:'¡es cf mer'ge::s began ï:gj-r,lJ. in i:he d; sLribr-rir-:e t:¡.des, rr'ì-ricl:. -,.ic:,e

.'ipe for i":-uioiralizàr¿ío¡:..u ü:rlcs a.nd Spc:rcer i:C, t,hJ -,.'3.J' i-i: slrengthei:ir¡ Li:e

d-isf:'j-l,¿ror againsl lire n¿nufac'burer, b¡ inLeg;'ating bacli-..ia:'rjs" rhi s attered
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Lire balence oí cornter';ail-in¿ ,Ðouei'in the Eri'cish l::i:¡.kei ai¡a-, from

cionrj-i:e.:rc e by ihe irr,:nuf acf urer o i-o'.¡e..rer ¡ in ii s bu:-ir, it h. as inc r. ee_s ecì

J:il:e incat'¡ir¡e íor- airotl:rer kincÌ of clefensive mer.ger ¿ìrÌons manr-lfi',ctui"c.iri.'

Cne l+idel;: hei-C eqrlanaiì-on for" rlhe liuLing cf ih:1 re¿eät nej:Eer

i,¡ê.r.tr-; j_S ..lfa i an ì ¡-¡' '-'.- i..rn''. -r'ier'1-. çî C:-t.. 1_,i::¡1 reStZ"iCtirie Il"aCi;iCeS 
.ì S ,:O

siimul-ale &oue m€r3er',so Ïhe ¿c'¿ o'i Lg56 llas LencÌed. grea;iJ_;'to cu-r'l;¿,il- co-]--

ieciive price ntainienancerr) ir'Ì :.h the:'esu.,l-'L i;hai l,¡hen businessrren li-ve been

pre-,renL¡cl Íron, egreeing on 1:ricese bhe;.' ha-,ie ft;und. si: incenüve Lo nÌerge ihe:l:'

inie::es'bs" Tìre'impufse i,r mer'¿a in the ca.ble and coppe.r: indu,si;:¡:ies åilpe¿r:s

to be a"ti;ributed by one esiablisire.l ¡.uthor'-i by to fhe Ììepcrts of biie

lulo:ropolies Ccmnri-sr;ion cn these respeci-,ive incl-usir.ies" I Ânoi,he¡, obsei:ve:r

j'Ìiis s¿lid-: rrThe slicrless cf i;l:e Registrar" and1;he Cc-;r"r,-ìn dea-l-ing.,.;-iih r.e-

s'¿r-ì sf i lrs irirê.ttices heis a]-mosi ceri;ainl;.' i:eei: one of |ire el-emenis coniril:u-

l!:; Lo -uhe ccniiiruing trïa\re of ncrgeïs in Brite-;íI cí t.3cent;:3¿i.5"116

The baeíc -îrradec.uacy of puì:l-ie irolicy ,r.il,h r.esFcc-r- io nergers

.:'uas cle:.rly deln::si,:a.ir,l d.-,rin¿ i:irE ian:.or-rs IuC"T. .o,.:oposecì +,ake-ov'e:' of

Courta.ulds in l-9ó2" l3oih colnpanies were gienis anil i1, i+as reciioned. Lhat I,Cuf*

lras anong ihe Íirs'¿ fccr largesi; Br"ìtisÌr 'i rrcl:sbr.i¿l conc.:r"it, v¡Ìr'i'l e Conr.i;-

a';l-ds ranked- anon5s'b bhe firs1, fÌ::iri;een" 0n a sales ba.sis, I"C"I" ranked

rrr';pi.i.-¡-q¿ß.ìnrì enìôn: "rnrl rì nnrnnrnies :-:rC Coirt.aul_ds nínet¡'-fif til " Soih*.,,".-Ò --:¿J ul] Ô

ccmi:anie;-: h^e.C lleerr rrr-rierger*nrì:rdedil and v¡e have alread.f referi"ed 1;o the

Ã t¡nÈa llnnnn,qi ct. | .T,rl._ i, u L959 _

6" -4.ccordjng 'uo Dunnlrg and Thomas, C)p_,

?.Qô ¡orpomonf.q c¡hodr;l pd lrv t.hp Pe;i q*-¡-, fnru¿rv ¿Lvõ¿ù ur J-: f vl

r¡ere a.ba:r.donecl *
7" tThe Tim:sr :ipril 2?, L959" p"ZA
8o tTþe Ecq_notr'i-sLr Februar.y 1l-, l-961

n-ì+ .- .).') ^f Lire fi-rst5Y-6 iJ ç '-v-, ur
nn:ii'L ¡'¡n^aa¡l-ín re ) r'^

ó¿ 3 */v

lJø JÍ /O
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diire:"sif-icat'ion acj;ivibies oí Cou-ri,a.ulds, r..ùri]-e i,C"f' had been crea';ed b;"

one oÍ ihe mosi dramabic cotr.pai"rJ¡ amalgama.tions of 'ohe 1Ç20ts" Aì.tlrough I.C*I"

had. subsequantly gl:ordn nore b;'- di reci; 3;r-pansion t,han by anralgamaf ion, ii; had-

;eken en occasiona'l sgobbler 
"

Cou-r.iauld-s were sa-ì d tobe i;he largest pr:'odu-cer of ma,n-made

fib¡.es in ihe r.¡orld rr¡j:ril-e I"0.I, ah'eady r"¡-as ihe second. largesL ci-ieinic¿I grou-p

aíier Dulont,, Togeth*:i' I.C,I" and Cc,"r:.Nl,.ul:is i^rou-ld, be li1;ile small-er' -l,han

Nuponj, in'r,o'c¿.1- assets bJr'[:ooJs ve]-ue" It r/.tas presutned Nha-L Cour''b¡.'ifcj-swould

iake in all lhe fibre in't,eresr;s of the coml:jIed sroì,lpo The 30 peí- cen1, of

iis asse'bs oubside fibres wou-l-d add subslani;ialJ-y'Lo I"CnI'1s capaciLy fo::

sulpÌr-irric acidu ca.rbon disu-I¡:hid.e ¡nd- i:las'Lics fílm, snd give fhe ner,¡ groutl

.r'uouL a.,¿_ü.i]t^t,ej;t;hare of the Bribish paiirt tnar-keN" The chaii'man of I"C"Io

openl-y airniuieci .Lhe motiye Íb¡l the rnerger'; ii was Lo s t,rengLhen comnrar"rd oí

the ij¡.iiish manu-facbu.re of íü:-r'es. ;lil-ihough the main resul-i cf the rnerger,

apa:"1 from incyeasing concen{,ration in chemical- an-d painbs, r'iould ha.ve beqr

to make fnç"Io a virfual rnonopolist in fibres in Britain, Nhis rnonopolisfic

position ¡¡as Cefend.ecl b¡' the cnaj-r'man b;' ciling poiential compeiition from

ci:hev large cherid-ca1 ancl fibre proc'urcers *l"otd"9

Du::j-,rg ihe ensuing Îbattler betereen tÌ:e di::ec"bors o:fl i"CoIu ¡nd

Ccu::i;a,ir-].,i,s the Brüish Governmeni; began aga,inst i'L,s wi}l bo gef. in-'ro1ved,

i,rhen uian¡r people voieecÌ eries oi r?nonopcriyrraf InCrI" Ho-',¡evex-¡ the G'cver.n.*

ment deciCed r,haL it, could do nothj-ng. Und,er -the l-948 1-egislat'ion, it r'ras

realizecì tha.N ihe Go.¡ernnenL could t,ake no aeLion againsi the poi;enl:ia1-

ni;onopo1y, bu',, co'.:l-d only reser"ve ihe righ| io e:<ani-ine 1,he resultir"lg monopol¡r

9" ll* P. Lea::ned,
in Gcner.al 1u;¿¡¿gemenL.fi

Fn Jo Ào,uilar and }ì.-C*K" Valtz; "XÈrqf€qn
(uo*utnoóo.s rtlinotà tgss) p" t+6t156;

Pr¡cblems
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once iL had gained rnore than one-r,Ìrird- o:i the rnarkeL, The Gove::nrnenf eífeciirre-Ì ]-

ItiuasheC its hends of 'u,he a.ffai¡rt, a; cbserrel:s cotntneiri edn

There ca.rr be lütte doubt that Brita-inrs expected- eniry in-t,c the

Ër¡rone¡n 'i;cnnnnti c Coln-¡ni i,v pt t¡i s f,i rne I ecl m,â11r¡ :a5.' l p !n f.:1.-p ^ libef a].Jkl \Jiiva¡: JUv!:!¡¡-v \/v.rr-çJi4uJ qJ vi:¿t (r¿llrv

rri .=r.' ,¡i l-,ho mnr,øe..f i-¡al'e ci the .oeri-od, since iL ';ies er.rieci,ed- '"ha'', ts::iNainlç

nnrnnal-,i t.i rre nnsifi on rris-a-vis i'rs iuropeara- compe'uiicrs ri;-il,l, be sirenSthened..

i';it,]i the abolition of Lhe inierna"- t,ari-íf in E.,!"C., no firn' i,r¡u-l-C be free of

overseas corripetition in j-is doLles'¿ic mar"ket" In eífecL, ihe sxllectecl outcorne

wà.s one of r.,,¡orkable compebi'Lion¡ in an inie::n¿ij-onal seti,ing"

lio¡,¡eveï, r,fneil ihe a'uTenrpb to enfe¡'ihe i"E'Co eventusllJr had't-o be

abandoired, lhe lrner.ger rnovenenLt ¡a-ineC ¿ nev,r- perspecLive :.nd lcd io a íresh

orri;crv f oi-' trsorrret,iiing lo be ci.one abcu'L niet:gei'srr" The f .C uf ' * Cour.tau,lds¿ ----
tbaLrìer conrrinced- cr"irics of rhe inacÌequ-ac)'ånd loop-hole in the Llj6 i',c:i:,,

in i,he context of a B:'-ìi;ain out,side ihe E'ilotn " The arguneüt i¡as i:hat since

,r:-,''l r¡ ",rrriln¡rt'l Ì¡ -¡ñ,.-si'iions -*- as C.eiined in i;Ìre ÄcL *-.* couJ-d be j-ni¡es1;iga.'ì,ec1,

and 1¡eari-ng i-n mi-nd- the diificr-Llijes and.rel-uctance oi gorrel:nt¡ienls to dj-s-
ì^

ecl-ve esLabl.i she.J monopol-iesl-" 'i;hen ernohasis sltoulc', be placed cn ihe rüo:e

practicable riei;hod. of ,ore-uen'Ling 'bho estab-l-jshneni cr gro'tri-bh of u:rd-esir"¿.bl-e

r1ronopolJ¡ posi';i oi's lrJ' I'isal-lo'.iing parLicril¡-r ¡jeliser: 
"

Hance, proposals for seii,in¿ u-p rnechineï;r fçv.Lhe screeni::3 of

ne1,i r'rergeys ¿.nd iha esiairJ-i-shing oÍ cri beria íor juOg-'ing iliei desi-r¿ibilill¡r 6f

:,ni¡ n¿riicnla.r nerget h¡ltre been offei"eC frorn a nui'lrber c:i inie¡'esfeC. ¡:a::iies"e¿t-J

i.lor,"¡ever,, as we ha-,¡e alrea.C1,. obse::v-ed-, 'Lhei"¡: can be no all-*per'..;asi-¡e critr:r'i"'¡n fcÏ

l,he juCging of a l:arbicrrla.r' prc;cosed mergeru :ind in bhe tsr'ib-'Lsh s':tti-ng,

'lO" The i'íoncpclies Conmission i.n its ret-.or't,s on Single*fj"rm ric'nopol-ies
has nof yet proposecl the d.issolu+.ion c)f a.ny ntotropolis',,Íc firm. iieani';lril-e, ",,he

í;¡¡¡ernnrent re.'iec't ecì i:he i"onopoly Conrnússioi:l r s reüoirutqrclaLi on birat Trl*c'eïial
Tobaccc be reciuired- to sell j-ts sharei¡"olding in Gal-fa-her.,
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'Lhere is a furilrer clilenr-.ta"

Sirrce L,he ts::it.ish h:.-¡e been c.onçer'ned uith iire use of tiLonoiloly

poi^ieÍj ihe ap¡rroacir oí ì-he i,"icnci:cli es Coninissi on has been a pra¿lnalic and-

an eil;oi-r.ical- one" Tnis Ìras i:reani +.hai lhe Cor¡rrnission l:¿s sludieC.ihe i-Iiorìc*

polistic fi::m in atiion, l¡efore ärakfulg i-cs jud'gemenì; as'ilo tùethæ lhe publ-i*

in-Leresi has ì:,een injureci" the resul-i has been the;b e.'¿lenfj-on has been

focused on the períormance of fhe firn in su-ch matiers as prices, p::oíit's,

efíicienc)' ând exPort's 
"

However, public polic¡i ciealing with nergers and ernploying a

r"oerforinancet approach runs ín'¿o insurinouniable cliffj-culties' It is verJ¡ d-iffi-

cult i;o elicit sufíjicient i:e'l evan-r, iníormation fro,n the firms 'themselr¡es ir¡

shoi.,l, beyond a reasonable clcr-Í:L, ihab a complr:t'ecì rlerger iras not:'esulNecl in

scale econon¿ies, In bhe ce.se of coniem;olated- m'eÏgersr if co"ul-d be that -uhe

i,.'dir¡id¡-¿f records of tìre rnerging concerins,,i-Lghi; ire exanrined wiih resi:ect

ì;o Vai"ious faeers ojl ecotr.onic perior'nrance, bui iiris iq-3u'ld invO'l-r'e p::olon;ecl

enguir,vairdbhed'e}aywouldli}rel;rinlribitbo.i,hciesira'oleandundesir¿"jrle

mergers" .41'id1,his approach i,.i:uld no'b get, over the basj-c difficuliJr iha''t'¡

al lea.s'b in Leyms of narleeL poltrer ancl- freedom of actiou, Lhe neø rlhcle

woulcl be differen'r, fr:on each pari ta}en separatel)¡ or ål-l- separate pa::ts

added LogeÌ;her 
"

"upossiì:Ie1¡raJrouloí'Lhesedifficulfìesfor'"bheBrit'ishiti'

esia.blishing a public polj-c;r Íor mergers would appear to be to break i'¡ith

the lraCilional rperfornancer apprcach' lilre¿'c'Ly, ihe trad'it'ion has been

b::oken i-n the attibuCe l,aken ,r,,-ith yespecl'oo resl,r'ic1,ive practices, r¡þs¡s

ihe presum-oiion is '¿ha'i; they wo::k a8;a-inst, the pu-bJ-ic it:1,eres'1, The

a'l ternatj-ve noul-d be'ic jet';ison t,he judgemenN rnade on t'he basis of per-

forri.a:rce and- i:o replace iìi -r'riih a juCgement nade on l'he basi-s of -rhe e:rpeciad
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recl-r:,c-[ioä iä j,he ci:6r'ec o-i con¡:eiii-jcn" This invo]-r¡es ba]tin3 accoun'L of ihe

sNruc'r,ural- aspects oi ihe mar"kei o Ì1,'e earli er exai¡i-rrecl ihe ad-r¡an'LaÊes cf Lhe

s't.ruci,.lt'l.l ap'.,r.,¿ch orer' ..ì.te pe::íoï.[iaiìc€ c;.i'i,eri-a"

I:" 7)(0, cire cbs3rïe-Ì: l¡as ad',.rccalii:g l-he se;i:ii'Ìg up ci a ,-c-ro,¡o-l--i es

ll
Co-r;:'t on lhe sai-ne lines as ilre P'esiriciir¡e Practj ces CourN"--._ Tite onus^ he

argu-eC, s'noul-d be on ihosr: pr'oposin5 ih: rrldl"S€r ic convince the Cour-L'r,h:-l fhe

ûeT1eT'r'.'oU-lC. þ-r-itr:'nnsii.ir¡e henr+fiic +n +1"-- -,'r.riCe I_r ihe Cr.Se n'Î ," Íjr'ì¡l inr:r1.\/i av: ¿rt u¡lÇ !:Jç vf L- :-Lr¡u__L:õ

aclverse to t he respond-en'r,s, 'che Courl r¡roÐ-'l d thcir ban Lhe ner.ger. 
"

tsy J-!óÌ, rThe lcorrorris-.-r -,.ra.s offering a tr,io-t,j-er sollr.iion -uo fhe
1)

,tlï'ob,'eü:Io-* ..here a merger l.¡as li¿b1e bc en¿ross some J-erger sha.re oí tìle

nat'l',e'c, fo:: exartrp]e¡ cne-ha1.f or ii.ic-bhirds, 'che prr:su-rr1:i-,ion shou"ld ire ;hat

lhe m*r'¿e: r¡oulC be coltrar;r io the pu-}-.3-i.c inlerest anri .;hor-rlri b c Íor'o-iCci-eru

iì,1-.'a1¡a1' f.þa r.:i11. ,qror't^| i,h:t, l',þe i-¡:r'1-,i +c rl¡ rÊhi. i.n h¡. -.j:.nir {'lro nnnnr-t.ilni l-,r; ¡í'u,: õkv,J urrq v u rrv Õ¿ v L¿r u I¡v vl,f /v_

just3ifying ii irr a.,ionopolies louri; ¿'.s cífe¡:inB soí;te oí a set of si:eciLîied

o'i¡er"*r-ì dirt : henefjie tn *ìr- n,rhl i g" 'iife SeCCn.J i:ief. invOi-¡¿d. :, f,ìe-r.--1r r'¡\'ìnìr ,.n,iicj¿ ¿rr¿ó v u+L,¿rL¡ ,':.L..1 .rvr

'lr-ì n.. ,1¡l 1,- ¡¡a*r.hircl of a nr:'ri<.ei undcr- a sin;_l1e cc:^;r,r'cl. Tere, ihe 1-.r'o,:osaI l.:ci;lcì

rrc i n'v-est.i r'¡t erl ir-¡ ' qh o-ri. r'roccrjuf e si-rfii-l-a.c Lcr Lìr¡ L io.l I o..,e rJ l:r* f.he iiionono-l i es

1r-........-:-.^-!^.-. ^,^r iu:-1^.: ^^-..r^-1 ^*ir^t ¡ô,-,ì-.r.r.ri l,þi3 N6çr" shr¡uld. be fo::bicider:L.,(),1!.lL-l-ìj:r-LUII j -:J-.lU- II Ul!..1-¡ > Uð¿cì, r,itLr iir'.]-iiIL1 rc,r-;J-c L,i-.

iig'CeinÉ.: a,"ajj'IS1, t,he nlhlie -i nt,en=<i'- t,hr- -:r-l-.-î ã.'"-^"r'r ^''': ^ 1- ^Ve'ihe CI'le.rrC': Lc- ullv j:'*ur¿v irIU v; i;: U 9 Ul:L rJúl U: çù VlV LIIU Gõd.l l¿ :¡Õ

jusì;if¡r ii before iire Co.rr.'t,,

Howev*r', iìrese Frc;'os:l-s',¡.-:r'e laking 1:J.ace dr-ri'-ing er. ile.r-iocl-'vhe,l i-he

Govei,nnen'"ts over'-r.iCing roncern r'rae'¡i.LL: the ve::.v* slolrr gr'oiúir ca+-e i-n il"ie

Erj.l,i-s;ìr ccoifollÐ¡e Tìter'e ri"ere r:iolmr,';l:- ia.bo¡' cris- ut es a.,;' --+:1.:'r i-:È birl.-nce of

11 - P* ilul;l-¡er: rrì¡iån'.ecÌ --* Ä li
'\¿-1'r .3c ,^ , I Ll

7-Z. tThe lcc;:oiirisf, I':Ì:r:u.i:r'i'

cno¡:ol -¡ pçl i ¿-;tl " f a.ìti-ar ,loc i ci;rr -ies;i:':lr

I 1 '',ì 1Ár - Ã?ca tJg./t /
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ir¡;l-lre-1''l s :nC si,erl i lg crises, Ihe insi-si,err'b et':çhasj,s -in o.flîj ci¿,1 cj_i-,:l e -c ria.s

cn ex.pi:t'is alrd- e]ì.j--,oi'i. i:rerícllti:'lnce anri. h¿',d beeä sc, d.ii::.j_ng r:tcsl, oí j:he ?cs,;*l,,.,Iar

î.eai'Er so Lh¿.'¿ ¡'i'o¡:csa.l s f c¡r' a neri åilpj=oach io mejrlget.s di-cì no, ccrn1ìenil,

fhensefves'Lo'¿he 1-egisl-.aLo,e" rrlt is probabl¡r as ir¡ell ,,o accei:l lira; inLer.esb

.i-r- doiüg e*n;itþiri; about monopol-y i-s as r.¡ealq anc, Íli s!;-r'!-¡rg. :inong por-ii,iciarrs ¿1 s

åmong t,he pu.oli¿,, "l-3

Buf , br' 7"962r 'i;he politi cia:,t trr:ji:'J ¡hor\r"i 1t sone ccincern ¡¡rcl Sir. ,Taules

Fitm.a.n u:lsrìccessí¡ll J' -i rrir"cCuced a ìrL:ivai:e iiernhe:: t s Bi-l-l ihat '^aulcl gil'e lhe

,,c:.::'A cí TracJe lhe i-.oi'.rer io re¡:u-j-L:.e a cotnp:,nJ¡ i;o d.j-vesI iise'lÍ oi sh¿res i-n aitS'

i'inc'll¡' o:" p:.r"'ï;l-¡r o-r'rnÊd sul:sicli¡-.,i'i/ ol' ¿r.ssocial,eC cofii.can;\¡j whei.e i;he lioncltcli_:s

Cortni:'-ssj-ori ìr¡:cl r.r.:.}eC_ i;hat'¿he or".,nershjij of nich sha::.es i,ïec nonoiJc]istic in

charac-uet and- hermfu] to ì;þ '; ¡:çþl -; r: 'ì nue r.e st, u 5¡-ç11 p91,,',3:: 'rcul-cl .¡z'evei:|, Lh e

Fi-esiCeni of ihe li¡-;!"1:cl '-.f T.¡'aCe ír.orn being :-b-¡e tc plead

Imperial Tobacco a¿rd i-bs hoJ'ding iir G¿t-Ll-ahe:: tha-b ire ha.ci

d-i.¡e siij;ure.

ìn

NO

su.ch e. cir.se as

FOI¡¡eir t,o coicpel

l;. l-!6Jrthe tonse;''t¡at,ir¡e Fart¿r h¿rd. sei u.p a coin¡,ti-t,ee L<; look at

Lhe çrobjerü oÍ rrter:3ers ¿¿:i.''-rL i.'Ls re;o::N ii susgeste,C Lh:i, a jiegi.si,r'.,: ,rf

i-ono¡rolies be ::sta.r¡l-isherl a.rril chargecì .,,¡-ibh i;he r.esporisib-',-liry oi refei.r'ing

cases to ',-h: ì.onc':o1:'i : Con,nissrlorr o IL rr¿'s pro;JOSecì ll:;,,.t enJ. r:13r.3e1' cr¡Ìc ei"n-î nS ¿l

comÈelly:'.ith ne'c assebs of nore lhan €,1 nill-ion or. affeci.ing a combina'Lion of

net ;:.sseis liitely lo exceed. iì1"5 mi.llj-on sho'.:J.d be i'egisterecL,^''ìih i,iris new

o:lficer" If he shc'.il-d Lìr1niç ihe;iLer"ger liab-Le l,c set r.ip a Col.ririant ¡rsslLicn j.Lr

aIlJ'' iruiu-rst:y-or. N::ad-e, he cou-ld- a.i his d.iscretion refer iÌ, Lo ihe i'.ionopolies

Comr:ús:ii-cn l-o aCviserrr..¡he'i;he-r' Lj:e;lro|rosal is on balance calcul-a'r,ed'r,o br.ing

L3. ÏBID
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...rins 'l-,o *,.'ie rrrrþliç :r:i,efeSi nCL OlliSii*b,le i¡: Cihe- r..îiïfì. s,,ffi c;jç¡,r+_ to o¡.i-,r.reiol.,-_" " 

_";,_ 

t! (:ì, Ð , 
.).r_! ! !va.,:-

;he i-.uhji c r:tf eï'e$t i: n¿'i ,rLaining cc:üp?'Lliion: 
*'j

0bvior:s :'.y, fh 3 Gone:trnùt:-L i{as unC.ei'La-l:;ir,å solre ,:er: -Lhinli-ïng cn 'rite

s*bje cL aÎ (Ê!'ger cÐll.irol and "r.Érh *ri:eenphasis on n¿i-n+"ailin6 coûU-ì3fl|icilr

ihe tradiiional a;:pr"oaci: i'¡as iir jeopar"CLy"

la.ter in Ip6j, J,13, IÌeaih ii:r his i-loìi:a:."-b P:per eniiileci: rrstil-i

.Tot Enori;ir Cor,tpeiüion?rr pr'oposcr''l siiriilar rÍ.Jeslì: c ;o plug ihe gap in tire 1956

-l a-j cl rli^rr trf- q11c.coqf.cj i.hrl-. r nê1¡r'lrr nrìnq.l-.ìr".lri¡-,.! Pao.iqJ-r.¡r" .fn.- ì.'n.nn'-n'liac,!v¿3¿ÐIou¿U4:6 1lç rru-õSvsuvv- u!:au cr r:uvv¿j/ uv¡¡ùu¿uqvvU- i!'j¿;-LÞ¡J!'¿-i.1' .LU¿ rrJ-]Jfv¿i-çi)

slrcul-cì be appoiriLed al:d aer"ger"s iiir'llving :.sse'us of over a. cey'lair! a:cullt.

shoul-d. 1re referi'ed l,o the P"egi-stra:", The crä;'ical- noireiary figure for Healh

,."ras åJ ri:-i-llion" I{is ,o:'opose.l fu.r"tirer rec-uired ihat if the .ìe¿:s'Lra.r -r,hcu.gÌrt

uhe m.ergcr rrould reduce cor:i;ceiit,i or¿ roú ihou.L dmr.tnsi;re.bl e coun'Leí'ric;i ng adr'a,rita¿cs,

he shoul-d refer the case io the i"ioitopclies Counission for consids'ation" The

Presiden.l; of the Board of Trade cou-ld then act, on i-fs recomrl.ende'üions if he chose,

::lo'utever', by this s'ra3e, rThe Econornisit i,rhich or¡er" lÌie l¡.s-b íei¡ J-earg

h¿s consisì:ent-ly eal-l íor aetion in ihe merger field, was ad.vocal.ing eveir

lq
rnore radical s+-epsG -*/ The journal criLicìzed llea'bhrs -,r::olrosal-s for noL provid-ing

the speed cí aei.ion i;haN i..aulci ap.c,ear indjspensa,bie v¡hen intervenLion is en-

-;isagecl in a big-'cusj-ness deal" Ii fel-t, i;haL ï-he l.ionopol-ies Comnjr-s'¡ion was

nnr 4hê írj-ì- l''¡rì¡' t.o ¡dtrirlinpl-,e on such irn¡or'¿an'¿'iscries- hrrt, shoirld cont'inue:¿v u vr¿v J¿s evv-J

to d-el-ve inio the fac'cs of exj-sting rnonoþclies*

In fac-t, lThr; Eco;;orús'¿ I r,Iå.s eall:-ir¿; fo¡: ihe use of the sirn-ila--r

str"ucL,.i¡'al crileria Írr merger',,hab have been propcsed bJt somc ¡-n:r"icàn economisL-q

and- which we diseu.ssed" earlier* The papei: suggested- that Lhere should- be a

\!+, uïh= jlçoqog+q-l_Î Februav¡, 23t \963 p"722.
L5, t e 4gt+õnisjjt JulJ' 20, L963" p"2J(:.



ú-l-e3r' prcsLlrlr:ibio:1 'Lh:-L it'te.'å:*'s :.Cï? ;io-ü ,;:r'r;=;.ed i.i ti:e¡ ,:r"ci:r-ic.:cì a Í.;-l:ir

tlni l"¡ou-ld ho]d. rao:ie-Lha: a. givett sha-¡'e of åä;ur niajc:.", [l¿ìr]{e'il -*- :¡d -fhe

:;iil;icai íi¿,.;-r-: for lTlr:e Icoir"on:i-s*',r was 3û Ðer cerriø E:.:cepi;iccr'¡culC be

al-lor,.¡er1 -'¡ttere L)-ie ;rartie;s ecr ccrlred could esiablish before a. cour.'t sinú-l-¿i'

lc 1;Lre 1ì.es'ur.ic.:ive Pr;-ciìces Cour'¡ thai Ì:he {rer'.'ger r.¡as in the purì-ic in¡,eres'i,o

rThe Eccnoinisiç al-sc feit, ii:e.t'urhere siroul-d be scoi-re flL: i?ie Re5isNrar tr.,

refer" úeses io +-ire Cou::l; r¡,here ihe;r ¡ll6 nci plcdrr-ce 'Lire Ce;:.'cc of mono¡;cJ-3.

speciíica.ll). de:îuerd, br-rì, -¡ire::e 'Lhe size of 'uhe companies ccncei"ned we¡'e

such i;haf a rrÞrger i::.iglil prod,u-ce ol,¡ertitoíring eccnor:úc powe::" in effec'L, 'ile

p¡pe: i"¡as adrroce;bir:g tha-i- Ìtr.:bl-ic pcliqr a'¡'ba.cl;rrûongl 6rp6-vi-llerrmergers fo::"ì-,he

íir:st iiirte *

Th.= Coui:i -r.l--Ll.d h¡:t¡e i,c consicl e:" 'rr,.rheihel ü t'¡as, It>t' rtliå.nî)l-t,

ieasonab-'l e L': s:rguc Lhal the ,rroieniie-f ecciromi-es oÍ scale in ':-n indusirir

are -qo gtea",, a¡d ihe lriiisir niarke'l; sc smalj il:r¡"i f;-i'rîs caÍ cni-;r," a.l,ia:-n'Lhe

,op'iinrum sire i:;,' coirrìrirt:-LrS, oi' i:llci'rz ( z nonorroly-, ,¡;irich is bJ' definiiion

iess ¡:r'esserL'i-,o mal.le shori-,-Ne::i'n profiLs, c¿.r.- lletter e.ffor"ci to, an,j- i,nul-dr ri-o

long*Ner.ni research and i.¡hetl::.s ihese results of a mergeÍ r¡ioul d be l-ikeli' i:o

16
beneíi¡ lhe comütunii,y" tt--

îThc iccuoilds Lr tras p::essing for a ccnp] :ie hr"eak i'¡ibrr ihe

i;i"¿rl i:icrr:J :'.ppror..cii Lc inc:ropcJ-;'-" liJ" oîJ-;- snoul-d ihe pr'.=s :ltta'iicrl oi crrn*

peLü ion b e ii-pÍ)erinost i n tire mjncls of r,n e l.d j-*d-i-ca.',.oi:s, bul uire l-4. st r¡ci:c',

in each ce.se of â. pÍ"opcsed. rnerge:"',"¡¡ul-d. re,gi ','ni;Ìr a bccl;r cúhe''rh¡r.i^r i;he

Gc.¡ev::rient, ín f.ac'u , r'¡ii;h 'che lionopoJ-iss Cour j; 
"

In I:.'1¡.r'ch of blis ;'rea.r', ihe Î-!i¡,:f iLnen'¿ e"reniuål"l-y issu-ed- a "-ihiLe

Faper i-n respolrs;r: to ihese pt'oÞcsa1-s, in r":hi-cl: i'i, ad-valc ed new riees*res .i:c

conj;r-cl ir,ergeis,-l-7 Ine-,¡ifa"h-l-y, r'he ner'¡ írí'Jirosels coüpcrise scne ci i,he

Lti, IllIÐ
17, ljq-r_qjr_qLiç€., S*i;,çgå
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$ur.óesiioíìrt r'e íet.ilecl -r,c abc\teo The l-eg-i ;l alc;::s d-o no',- e..:i''-'.1s:.ige a. h:'eak i'riii-r

i.,'rte ireð,i-i,i c;ral a.pirrcacli ic lliciLcl-'ol ,,;

rrTh- C;ûl.i':ri, li+:1enf *i..ea.ffi-int ihei"r vieirr-i;hai ii, ,¡our, l-0. be :.;'rcr;

'Lo j-niir:cuce i¡1-,o the -l-¡.w :,"rr.Jr ilrcslr,nt1,,'t,ic,ri iì-iai nor:o¡,'r:J-¡r i; 'ìrr i i,se-l-f ;.n*

desirable, iri'ihoui rega::cì Lo ';he cc,¡:,ll1i-ons Li-nilû-j' ¡'¡hieÌr ib op,'i=ä.Le-i, or 'ro

the rnanney j-n i'h ich il, c,fni,u,tis i-i:,s bus j¡.ess " Tt f ol-l <:-"¡s :1.r:o n: .ire basii;

3.1;,prcach lir:í jucì.gelre::r L ;:houlo on1-3r be :: eacireC r:n 'r. p:rLi culi¡' i,ìonopcly' afi,e:'

iin¡est,igs.'r,:-on inì;* l,he r+a;r in ¡,.¡hich j-i is in fact o;ierat,i.rgêooè6. The

ilo:rernr,reni:, nr.cnc¡se [he¡'efcre not j;o ma]';e ani, ¿l'iera.'¿i"o::l in Uhe ]:as'i c pi.i"ncipì-e:;

IA
c f ì,n e l-aw o::-L tirono¡:tol -i es ù 

ll--

Afier. ¡-,a,1'in¡; l-ip*serr'-ice l,o ',,he aCLtraiCa,!'es ihi:.L can Íioic ír'on

I,iier.gel:sr rhe Governnen'l, prlü,uo$e5 l,hai ¿-n enlar:ged ltÍonoI-'oiies Co':iLilis:;i oll:

l",rorking i-ti g-r"oiips on seÌ/era.l enquir"'ies aN i-.he se.ne l-åre, slrcr-ild be enpoLer-ec1,

a.b il::e dii:ecl,-1 orr of ijte Boa::d of Trade, lo entiui re i¡-iL,o åii.T' ir.ioi:csec cr

¡ecen'r,Iy connpl-e'ceC mttigeï- t¡-hicÌr r¡¡c;'u-ld r"esu,-l-t in a no¡ro¡:oly (in ihi, sense cji

coíf :rol of al, 1east cne-LÌ:ircl of Lbe rrre,::lcet) or' ',^oLrl'J :ner.ea.se the L'or.'¡er of

an e¿i-s'¿ing r:ionoi:ol;v-" I'urNher"mcre, 'bhe Licvernrnent cont;enpl-afes djreci;ing the

Conuissionrs ait,enti.c$- +,c certa"i¡r considerai,rons Lo ¡¡hi-cLr i1, should Ìrave

;regarcL in parÉuiclila1 cases in assessing l¡her=e ihe pubi-ic i-d¿ eresl, iay,

particularl¡r iç155 r"espect t.o efíici ency, 'r.echnica-l ,ud 'reclrnologi-ceJ å.clvancet

inri.i;st,:::ì-a} gror:úh and ccrnpe|rfir¡e rt)oTr'¡el: in in1'er"na'tiona-l' l'::acit. 19

Thus, ihe tradåti.onal :ip¡:::o;.ch ''¡il-i be appl-ied t,o NÌre cue sì:iori

of pruposed. nergers, since Ntre -'l-as1: r,,iord :j-n each ea.se r¡iil-1 i"est r.,ij:h tire

Gcve:,nit¡en'r* iio iloi;.b'¿ å p-ropûs.'a úrerrËei", hor,reve:: dou-iinan'i the rcsr:l'¿i nt

íirLr nigkrl become, .,lou1d be -u::ea.i.ed. I enieri'r-l-y b¡r tì:e Cc-¡erntrLeni ¡¡.'he::e i-i

'ìc
J+/ C
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col-r:,.-ci l:e.slicl.r:i '',heL et:.-'c:;,,s .¡crt-rcì'oe incr.eased" as å, resLr-li cf ihe :ii.,al-.;ar,e,*

l;i:weve:: , ';i':t) ûcveri:irtenì, sir'es:ses 'vhal 'Lhe :.'cl le of ihe Coi-rl.ri:i-ssio;:

;.ljil -l- l-.e 1il:o rellor'.L on rrhr.:ï-l:ier ii:Le rlerger r,ras a.gainsb Lin e ptL,li c i'¡t:-,eresLu

and if so, in irh:-c:r;spec'bso T'L'.;o^':-l.C hare ';o ?rr¡,ì-l-u.arùe lj:e er,.idenr;e a.¡ail.^

ai:le on sucìr c¡iesLions as the e:ciencì 'Lo i^lh"ìcli coi-npel,iLJ-cn r'Iclil.C'r'e r"eri'¿ced-

¿,nd,'LÌre berreflis j;o Ì:e ei{petle,l froi:r i,le l¡-::ger" scale of cpe¡.:i:iorr, i¿hi-ch

Llt: rl,er';e: t'¡ uld p rl',ri ;. "!-

I'l:.e Coi,lLús si-o¡r i¡ilI¡ bhereíbre, i:e-rforni 'bhe ac'L of b¿.]-:i:c'irg ';ì'lr:

.r"cir,ct,-? on in con1j..cì:,üion, i,lniçh !i, is assilrlecj is a-cLve::se Lo i.,he pubi.ic

-in'ler.es'i,, ag;li,ns i, 'ci:e benef Lis tc' i l:e 1:r-i1.:-1:-c i,ì ov;lrrg fr"crn i-he ili'iråeÍ= o SucÌt ¡:

j,rrÐû€si:l i-3 i.,he essent-ì a.l- eL-e¡renl-- 'i n a selec'U'i ve pu"ì:l-i c pol,ic;. ,Ío-i' u¡¡.rt'8e-r-*¡ .rrirj

es lie have c'bsei"ved, iro such a balancår:3 l;a1';es p]-i"cc iri'Lhe ]¡-:'::iadi'e'i; '''-:'irtir.a"i

ccLr-::N*'¡'ooÌi1" .J'bh¿:rrgii ihere ei-e nc se+" 'l irni';s io bhe ne:rkeN sha::,:: j;ha"" a íii:Lr:

'.nign', h,:id., pr.esi-rm.:k,-l-;r, l,Lie g.rea,be¡: 1,1:,is na,r'lie'c slla:'e j-n*::oa.ses â.s a re sÌl-'l-i cf

3. u:1el:ger-, t,he gi'ea-oer the benefiLs io ii-re ;oublic,¡.ili leeci ì,o be, i¡1 orcl.ei'bo

be accepiabJ-e bo lhe Coinrli-ssion.

The Gover,nrnen-i, ,¡r-ì-ll- f¿ke s',-i..:h :ci,i-on as it, bel-ie¡¡es e.p1:r'op-ri:.ie,

in Ì;he light c:f 'uhe Corni'nissi-onrs ?,epol''1,. .= coiltillei:ed ,LÌeì".leT' ,¡ü,1-ci be trealed-

as Ð. ¡tonoFoi;. ¿tr¡. the propcsed ilor,¡ers for dee.J-in¡ 'rriti-L ¡cil-to;ool-ies '.,¡ou ld 1¡r: en*

forceC, ?hese ner¡ ì1cy.,.¿ers involve an i:rvesl,igai.ron b5' a leiùy a.ppoinLetd

i,e6isi¡ar" of iicrnopolìes, r,¡ho i s r;o 'ce responsiì:le for lrldli-ng the 'i nvesli3a,l-ion

i"nto ihe fact,s of ihe rnonopoì-;r a,nçr :[cL: se'cl:in5 cr;"i ícr ihe iÍonopoJ-ies

Çonii"aissi orLu tYc ques'uicns ¡-u.rd rs ¡iu-es j-n-.ol ved" iihe::e 2. ner1øt has ircì: l¡ee¡:t

2A* iÞiå pzràgr;',ch 26 1:'l+'
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crli:1i-,:ì.Jt,e:l i,he lrr'-:'i..:trül ,,ì2"c,:oL(ìs ùo s: --ll por..'":ri --Lr 
_-,t-;1-ì ì:,-.i iL -. 1,c

ai1;ach Ccncii,L.Lor:s io iLs c.¡nnl ,¡-Lio" "2i

The Guu.r'Llr,Ell¿ ¿ives gr=ai -i ii:pc:rti:.nce.-'r,o';he "ìegi.5¡¡¿¡ "¡
ironopol-ies artcl Ì:ci::*s iir:i -r,ndi-r.si¡';i¡ wr'-'l-ì. ¡.1.c1Ìss a;ry ciru.biful- ner'5ci: i': iLh

him and ihus rii¿ke foi'rila] j:rqtù'y unn.;.iessâ.r'J¡s

TÌre 3oard. of Trade r¡d-l-l- i:¿ve'l,he por.,re:: i-o ord-er ci'te comparly io

d-i-¡es'l; ii;se-l-f of ån in'i,ei:es'c ån anoLher e.s jL'r¡as unab'le io d,tlrii,h

inperi¿.1- Tobacco ¿"nd Gal-lahe¡'" i-Io.".,-ereî, crT'!? C.rrrb'cs 'cfia'r, nar:.u su-ch ac-i,ioris

-woul-d i:e undei'Nake:r b¡. ¿. I::-L¡ish ilcveinner:t*

'iiraL is ì:l:re rir¡"in crüicisr¡ o"f .'rhese nel.r pl:oposa-l-s f,rr a mergerii

.--'¡ljcy ? uhen r:hc; Gc r'er'nile::i'¡ sâ]¡e 'i,hå ' --' cioe s rrno1, in L eilii Lc s esli- i-ìol¡Lers

)2
ío hc,l-cj u-iJ ¿.: l11û1:c'seci rrìel:ger' -rhil-e it, is i::ei-Lrg i-n''resi!gatecl"l" Í-1. a"ppea.r"s

io be uncie:'es"Liru,.bing tre difficulLi es of tunstra.r,,i:lingr a lrou-ll of íivrns

i1^¿ i. iras l¡een ccn sol-irï ai;ed into one " Tìre er-per"iei.r e ¡nd ii,ìl sei, É:ss of dis*

sol,uticns in lhe U-ni'i,ed- Sia"i,es is -iilusirailve of Lhe dif.ficulffLes" :ïi11

+1-'- ^- .^1 -iA.:*'ì -.c í'i r.mq :ì meo i.n lrold lln t.1na r,ø'r.c:ør- r';h-i I p ¡:r jnr¡o.'*: ^'.+i ^'ñ i êúili) U'Jl¡Jj-:Ll .l,U¿llò !¿: r¡1,.¡ GÉr lI\/JL. u¿L ulls li!ç.!¿vr '.1ù1, l{i¿uaull J\)

t,ei-irg undcr"'L,ake:-r, -r.rhen such firrns knoi'r tìl¡i if ihe]- ce.r'ï'y ì;hrot-h'Lì1c ruí'ocress

^r ^--'1 ^^"'+i ^'- the Governmen'l: ',,'i-l-l- be rnosl relucia,r:'L i:o o::der a. Cissolu'iionui. dlrlo¿ödtL!ë,vJ- vL ! t

in i:he event, oî xt å,-cl,,r€i'se -'iono-colies Cornurission Repari?

l,lith respecl i,o ihc ad-r¡oc¿.ues of a jr:"d-icia.l rafher. i;ha¡ an ¿iC-

niil-i sire',,ive ,:"p¡'¡oa.cli 'Lo i:erSej: coi:.t.tr:1-, crre r¡iu.s'b ccncl-rie ihat LÌr e af"gu-

naris favor f,he la-iter.* IN is the iionc¡:o,l-ies Cournission.3,iÌcl nci bire

Restliebi.re Praeiices Courf that has had tÌre experience of invesLi.ge.t jng

í1cti.ìoì-;.)l i e-c ancÌ. 1r¡r'l -lr] ârr o.1r-r - or, h¡l,a nee. f,,r he i,ho jrpf.i.cr. o,:rì -nred. íIf*,ìuv-:u ÇlJ:)vÇL t v!" rrc;-l4rruv, vv q¿yy\

2L.
4a
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sbifu-'¿ion Íor. car;';ui::.g oub a. selecì¿iv= polir:;' fcl mer.gelrs" It a Cc-urt, ',.heï-e

i.¡orr-Id i¡igr,riinlrl¿,' '¡e lengiÌry :.r-gr.irne;;i, s or¡er :..ùla-L ccnsi,i ,ru-.¿e s ?c"rerweeningr ,ítottîÊ-!

¿;rd abou-t ,,,¡Ï:eb}:er Ð- rieïg€r'l,elL.d girre anntrcl- oire:: lC. ï. ceni of bhe mar"kel ,

Ce"ir¿id"ian aari .rimevican 'tïper.ience is i,llustrative of the diff iC,j-l''ies cf
a. 1egal^ist:i c ap;croach.

Jn general , 'lhe nÊH proposai_s on rîer3ers confo::m r,rith ihe

1¡i:a¿rlai:ic and erirpi-rical ac oroach to rncnor:ol;r :+hi ch h¿s læen i:rhereni, iir

British lhinki;tg on Lhis subject. The "rl'hite Paper musb be seeir as i:ai.t

of a rener¡ecl abtack on vested posilions in rì"iì;ish industi,..¡ ancl a.s a

parl of a Cesign for makurg BriLish business rcore comìæiÍti¡¡e" ,.ilread;r

i,hi s J¡eal'r eßrici g::eat conir': -îr=TSJ, t i-nciir.rcìua'l resale ,x-i ce rna-ìntenance

has l:een renderecì, il-legal " oid thi s '¡entu::-e is seen ås 'Lhe other parL of
'i' j¡,: ,--r"c:¡"1 rìåõi.-- fn-¡- i-r,r¿r¡,i i i^/- ¡a^Fô nnmnoi-j l.j nrrL.,LIç Õl er¡f UçùJ1!: f,!t! LrI v¡l!\.rU.l-!1ò LrrU¿ I r,Vl¡:UtUI U-:-U!!!

llc¡.';e-""er , i'r, is ¿ en ez'al1y a c ce,-.L cd '.Ìrat. o.r ih e 
''Lr 

cl-e, Í or el-l

l-ha irnccihili+joc nÍ Õr¡rrca Q'-il--ich iryìrro'l-n.' i* SLi]_1 i;OO ..far'Í1fl..ied arfd¿u vv4J_r vv./ .¡.¡L:r...j

needs ínore Iner'gers rather ihan fer.¡e;", Il-lustrative of Nhis conbention,

ol're cen cif,e l,ile bu-iJ-cÌing indusLr¡', rdri-ch ì s nnCe up oí tirou-sa.ids oÍ

smâll fi.rms¡ and t^hicl¡ hes been r"eceid¿Iy cond-emnecì- by ihe

ì'faiional Economi-c ÐeveloFLnenf Councii in ii.s renarlcs that: r13i. falling

ç;hr'y.i, -? t m,";¡ lrol d hrcl< i,he e:¿npndûn Of irhe eCci"tc'r¡v ,s ¡ r.:hol rrrl - The+v|¿¡gJvv¿¡vl:J

rnachine; i:oc1 inlusi::;; r Ê r'esearch ".nd d-e velcprterrl ac-Lì v-i'cy 'r.'or lc) af r-:os b

cerLairl;r beneí-ì1: ií r,here we-{'e feìrrer firmsn iiee.i:,,.,rhile. rTlie Economist,r

3.s ihe siau-nchesi ad,vocat,e of a. iritrger poì-ic¡r, hàs vei'r, rec<+n-bly been

^_.-..-._^_,1 _:.^_ rr,,^ + ihefe afe iOo [1Al-,r¡ nilcesof ,r,ii.i,orrlObileS a:fd ihai fheÐt¿3c\:Þ Ltlj.¿r Urld þ ú11ÇI ç tL= uvu l:i#rd v.L o,.r'Jv.rr\

Br'iiish inC-r:-si;"y coul-d beneÍit f rorn a nel:É.,eï' beti+eerr the l"l.-"Co, Je.5;ar

ancj l,ovei' ccnc fflls u¿J

')¿ Il'1 - :n,1r!^,,1ìcT¡
f- : 

^ 
r-Iv Juvr:ulri¿ùL' 1 June L3, T96L+ p* L257 
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äei'e is 'iire b¿lsic dilerii,ria oÍ an¡ ner:ger: polic;; -*- hor¡ +-o

êia..,1rrr.tftô *lraqe r'la¡'i ¡:.t',t1 = :¡c-r..:Þ-?c ---i -l-' '^rì^-- r'ì-rnc": r,-hi rll:--.= r-^l '-+-'-lì=-çrju!r!-! d.Lii- (/lliJ\-ì\, U-üÐJ:- (r¡.r.L.- i:',;.¡ Õvr ù JçL LL-:¡dJ..fUlI UllUJ9 .;a\,lr C ü i -

eqrloi'r,-i-ïe" '-he d.¿nSei"s of aìlrlre hrr¡c bcer: î":c)¿î:-zel ir:'r'iiaj-n; ¿:ÌC

i¡ c.nnn rJ rlnÊ. rìl1q'i-. r-.rnl rllrl -l-.ì.p lic¡.i nr'ô,los:l S ìrr ft.,- lrl.ÌiOUe ,:f ii.LSÌf+:r õurr'/a .2, v¿:v

^^i-l'i-^- -- - oi.+¡. i.nrnr:rrl : f,r'l:lv sel.1et.i--rr: lCli e¡; firr m¡rc"arq -ÞEtJtrLlåJ ¡1.J Õ. þ\,wL' q u !¿44J Ður'-Lç.-tv y\) \LvJ rvI ¡i!!r õvr u o
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l'-c¡F,C.Jil ?OLIC-'I iìil Tiùi ijj'JflnD STAT¡S .!.tiji t'úi(ìFE

ì',Ie sha,l-l- now d_s\rote a shori space to ,¿he aì:ben.ois oî Lhe

-il"S" and luropeen ccu,nì;l'ies ''co insLi-tuie a ilergeï l,.oli,clro IN -i,s: hoped

io suggesl ¿irst;ers to su.cir qir-esiì oirs as; ,l-ia.t iool--.t-vatee flej"5e1. ¡:cl-ic;,'

in ih ese coun';:-ies? I'joi.¡ der¡e,L-oi:ed a-l:C how ef f ecLirre .ì s 'ch is rri;bl"i e

i:ol-i.cy cc i,rpa.r'ecl ,¡û.'"!i Cp¡ie..da. t s ¿nd ¡lri taj-nrs bci,h o_1 l.,nich a¡.e u:icl e:'-

Cevi;loped? ,,hei e conci:-r.c c;':'-ie;.'.1"a fï? i$ ¿ri rü 'li-i c ju.rige;teiL s of rrrsÌ" cl..s?

It is essenLia.l to cn¡h¿si z,e'¡e-,'ê -i,ha'¿ anii-t,r'us'L ei:rforceneüí

in bhe U*S. is roor"e -bhan e 1,hecL:ern in, Larr¿ and e ccnoni-cs; i-, j,s rl]-s6 n-

^Ðïo,îcsi'l,ion in soci:ì- o^sycÌto-l-ÕÊr¡ and consi:'! -r,lti;ioria.f lat'¡* lisf::usi of

¿.ll sci;-:lccs cí irnche ckeC. Íror'¡er can be seen i-n maii;r :jlii¿r'es oí --rier-ic:,n

l-åfe ¿nC it, -,.;:tcle:."--l-ies ir,:,r-' cÍ i-ire pcl-iiica.ì- ¿nd. corrsii-r,r¡-iioiis.]- ¿rrÊ,nge*

(ienf s jlui ilu.r coun"t,r"¡-. Ii; .is e:;1:ressed in t,Ìre iheories of rrchecks a.nd

balanc esrr a",rd of rrsepa-r¿.i;j-on oí .¡lor.rei:slrr. iin;' ¡61 ¿"r' of pclrer, pclit,i ea1

ôr 1.ônôTn.in_ it. .is lre_.,ad- .oñll 11o crrhian* .t-n *ìrr l,hree.t cí enc.roa_cìrntent-àa !!'¿ L. r\r. t

b;' n'n e:: a.r:l:Ìro:''i-t;i es anC ai; ih e sam: lir,-e, ,;ha'.t, an;' author'Í-[;v ih j.ch see]cs

io encroach on anolher rs por.rer ',",ú1.1- be íJireiru,ol¡-sJ-¡,r r:'ersisied ancl helrJ in

cheeko

::inì-,.i-*ti..ust is +-lt,= ;.toj;:c-¡i on c.,í ï.h,.;se tr"aditj-onal timeri ca.n

l:r:jjefs in:c the eccnciic spheïe* The resu-l-'i, is bhai the U"S" has by,

fa.r' '¡he ri'Losi: rl,er¡elopeci and exhaus1"ive an.r;i*tr:rrsl: la.¡.,r" :il ci:,:e i,¡iLh

i,hÍs basic r¡ir:Liv¡:i,icn is its ¡'eli-¿iüci- oi-r ihe -1 :5a-1 1:rr:cess i:lrci

judicie.l i"eräed¡r ra'r"he¡: -a-h.an on adrrnlistr.a"l:ive L:egui-a'r,ion, -li"I'Jrcrigir iìre

prchii:itio:rrs o-f ihe She:rrqar:: Àc:t creale i-ni-Lrr,:-l' cf f eirces, i-i, i:r

possibJ-e f cr' r¿h e ie¡:ir'L,rrr,enL o f "ïusiic e t,-r itlsiil;ui,.: ¡:i'ocecil::rr- s i-n

eqrriiy tcr resii-air: vj-cl¿i,ions of 'l,he le-rç' 'Llhe s:-.gni,"'i.:,cenct of bhis
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jies in the fa.ci 1:,hat" a. cr:r,l:"'i, oÍ ec*j-i;J can I'earu-l.¿rlr: -uhe f"rì'l,ure coitcluc'':

of b,"r:i_r,esse5 ío,J.nrl i;r:r be il -r"'io}a.¿j_on oí LLle }arr Ì:y-l.ayi:rg dc_.,;¡n,:ìerai_Ied_

i i:r juncti ons " iieanl.hile, ihe Cìa¡rl;6¡ iirl: Coe s no. ci"eaL,e c:"-r r:¡¡.e,1, r:f fences

anol l.:he Fed¿r'a.f T¡"a,le Coirris;ion, a quasi- ji:ilicia.l* ad.rlin'i sf::,1-,ii,¡e t,riÌ.runal ¡

es a r csu--r l, cÍ .ì. l;s irear-ì üJs :-n r':;p':c';' o.i s..:-p=c'i:ed- v-o.ì-¿.'¿'i ci-:s.¡ ca,:, i s$r-t;

rleese lr.lC. desisf r s¡iÌ r-;t'i a¿;aicsi fL'rLher: ii:Ír"i''igeit'ilt"

l,r-ür,ning pä-r-'ail,ei tc these pcli-ii-ca,l- ¡-r"lt':ì ps;'choì-ogic¿rl anta.goni-r.tls

io c,¡r:cen'uraLed j)olner is lhe economic :iai'¿h 'in LÌie ",¡ir'cues oÍ ì;l:e f¡'ee arid-

coiipeiit,i'r¡e iie.rl<eL * The nainLena::c e cf cc npe-bi'i,ron j-s f ei'c 'bo su;oo-ly an

irrl;or"ì,ant, psychological- sì;i-oli-rI'rs Lo ¡rrr du-cií'r'e ef ficie:rc;, ai:d to : ¿chnolc6icaì-

acir"ance arrd- is a"l odCs r,.ri'i,h',,he Schurnpeie::iari-n-eiçoint, rha, l, a. ilirrn ma;r

ne^.rJ ¡ n or.c,r:o'l v nnsi l-,i n¡ ì n orrJ er- f,¡ ?iìrrì.rÊ t1 ir ex,¡ans-i t¡e -''nse¡:r'-h ardlLjuvr-L a rrrer:v¡/v4j

ca"l:iral expendi'uu'es" Ïn effeci, i,he co:rcepN of rr¡o¡'kahle ccrr¡:el:ir,icnr

is a"n alteinp'¿ io accoiuodai.e and- reconcile thj-s be-ìjef in tfree co:çe'Litott

i'¡ij:Ìr Schu-Lürrei:er r s thesi s .

This Ane¡ican derroiÍon to ihe plorno',,ion oí coinpe'l,'j'cl-on ancl

'i,he bel-1ef fhai the nos-t, desirable eccnor¡-i-c and social- ccnsequences

flc:^r í:'om its i::rsLiiubion is erri-cl.c,iced- by the relaii're1y lcng hi-sl,or';'

of anbj--'r,rusì, eilÍorceirlento Ërr.e::girg froil ì:h: Sherman :ict of 139C, 1,ì:e:'e

has Ce¡¡eloped a l.;irg*'lins of per se offen¿(:s includLing pric:*fixi-ng,

,rar'lre'i-,-slr¡-r:i nrr ^ r:::nllrsìr¡e-d.:.¡l ìn,:' rÌ.rlleei,iirp þ¡rr¿6f,1'.'ìi-:. ¡nd ct,het' i'e*r:!.¿ f,l-úv -,r¡L¿ 4rrò u v !ve¿J--,oJ

si¡.ic'rive agrc,m3nt,sò :'\.s in Canacl.a, iltereis a basic prcsunçiion :in fa..roï'

o'1" ¡.oitii're'i',jl'i oll ¿ir,'ì f,ho r,i-nseclrl',i on li¡s on'Jç -i,rr nrorre e.S a r3.'-i,ef Of faCLVJ VV

ihal, a iestric,:iTre agreeirenL ha.s been in o¡r:rallon, aud ju-dåenent nus'L

follo;,i"
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I-Icr.¡er¡er j oiit concern jr-s r,,iLn iiierge¡' pclici- :ncl r'¡e sjr¿-r.l not^¡

+-ur-n-bo Sec'i--icn 2 of l-ire Sherma¡ rlci ¡¡d Sc,c'bion 7 of ihc Cl¿lJtcli.{ci

on 'biris sub jecì:.

One vret;' of build.:¡lg u1: inai'ket ¡ci.ier oÍ" creatiilg e nonÕpo};r is

+.o consol-idaie i¡r.eviou-sly c.:mpebing coiq:anies" Such horiaon'LaI in-r,egra*

Ì;ion of thj-s hind may be a, meihad of moi:c¡'olizing and 'uhis 'is speci-fieall;r

¿eali wil,h under. See'Lio:t 2 of Lhe Sherritan Act" Tire Act, ii,sel-í does not:

proìribit trnonopol;i"; bo nonoi:o'l ize is ncN sirrply'uo possess ¿ ,lonopoly,

hlrt.-lhe ¡^nri.cl jr¡rrliÉrs sôme nosit,-ì:ro rì-nirre ¡n:r'l-, f::cn slieer coilllleii'cii;eULIU rt¡v uJ!,!u À"!f,¿VÐ Ðvl¡Lv ¡JvJ¿v: t u \4 ¿ v vJ

skiLl-s, l,c seize and e:.-cri; powslr in lhe ruur=ket. i;nd the job of the cou::i;s

u::der Seciion 2 of the Ílcr is Ì,c iso1a.i,e and deí-Lne lhe el.etten'Ls of posiuive

cìr"i-ve thai constiirri:e inonoirclizing, ivhicll neans iderli:ii;iin' -lire int,ent of

a fj-rn in i::rCelNaking a i'¡.erger *

The oui: s'ua-nd.ing example aÍ a case of rÍônoÌroI:lzi;ig lhrough
_1-

r!tè-rþ^?)- r;nr-Je'r -r,he Sherman Å,ci is 'ùhåt of U"S* v. Cclunrbia Steel i',iiicli

tooÌ< pJace in 1948. Jlhe::e, tLre Governrnenl, scughi; fo bar u*s" s'beel

Corporabion f::om purchasing the ass-^is of an indepe:rCeirt steel" i,raker',

ll.cnsoli-ctaj;ed sieel , on the Faci fi c coa.si, ot: fhe gror-rnds i;irab it l'¡aË a¡-Ì

attenipi; b.rr the U"S" Steel group to rnor,opolize ihe marltet in eertain

fabri,tated sieel produ-cls. The Governr'nentrs si;rongesi er;iCeace l¡as tlnat

U"S* Sieel- tock 13 per catt of the orcters f:r' st::uc'l,u.ra1 sieel- in ihe

l¡estern rn¿rket r.^r-hile tonsclida¿ed Sieel- Ì,oof:11. per ceui;, sc inat'Lhe

mergeT" .;..ci11d b::ing 2)a pet ûeni ruC-er ihe groupls ccni¡:ol"

1 n _g_d-" .¡" Coiquiþl+ Þ!-ee-l- !giÆ..l¿ (Sr-,.pr.erle Co.;¡.r c Lgl+*) * Other
-i mporianb cases include :

ligfthq+ $equqil¿ie.ä.Çqgga"¿ t'" Il"-S* (S,-rpreme Courf 190-3)

ffi ffi Je-rq,?x v' g*,å. (supreme cou-rt' 19i-1)
-*-Ð= ;, ;Unq¡:iqqå !'.-&qqeç p-o-*p-a!;i (3u¡''r'eäie Cou-ct 19f-l-i
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ljr:lrever, 'ìi: usÍn3'l'}rese f-Lg'u'es, the Suprerr:e Cotr"i fc"cn'J ì;.i a'i,

ih:: s.tnoi-urL of ccrrpe.t, iiion e-l-i"rú¡i¿teri- ,'¡a;s ';co sna'i--l- i'c i'n¡.¡ol i¡e a -qi¿iiÍic:'''ti

i.es'ur.aiflt C 'Lr"ad.e- TÌre Co.;-rt cìid not bel-ieve',,ir¿..'¿ ?-!¿.'1:er cent oí fhe i:-r¡rL;et-

ga-r,re I,f.S" Siec]. älcncpol-T por.,i€ï' jir-bire wes'c.-:rn rnarkel'u ani in or,.le-t' íc,¡: ihe

Gc',rel.naen'; Lo es',,ahlish a cir¿lr'ge of Î:tte :,:p'Li-rL¿ :uo rnonopcì-i,zel il i'¡oulcl I'ec'':i:i'e

a slror,,ling cf bi:eci Íic j.nierii:r t,o mon,r:'¡:o1 ize:" 'Ilie Cr.;u.r'i a.ccepr;eC- i,he ac-

q1r|siti-on as r"eflec-'--m g a. lncrm.e.--l- busiri ess pi.r,t:pí)-s e I rail']e¡. i,h¿:,i, as ¡hor.:i-ng

a slJecific in'u er:t to r-1o;lo:-'o'l ize"

Tl-le 24 per= cen'r, clegr.ee oÍ concentra'bjon in ihe r..ieste-r=n rnarlteì:

ccujd nci; conf er power o\¡sz" p:ìîi ce noï' d.icl j-'" iencl t,o exc-l-u-d-e ccntpefi--L-ìon"

Äccor.di¡gl-¡;, iì're cou¡:t- fou-nd ihar1, sri-nce LT"S" S-L,eel neiLl:e:: sor:-glit no;:

cibl;ainecl i-lonr;i-ic.,J..rr iloi.reri- t,he acci:-isition di.d no1; :riofa,+,e 1,lne Sherna.n lici,

Cr-Lgiriali-;"rrSec'uioi:7of'l'heCla;'tonilcl-'-"ü¿-s:r3íe:'¡'eci"t'''-'ârr-''he

1Ì:o1,c1.ing c:orça.n¡rr secri.cir encì 1,he 1a'."r-ma,k:ers in 191-à seem to lr.¿¡-ve eii-

vj saged- rI as a rLeenÊ of Ð'i'er¡eitLirig inipo¡"ban'¡ concerns j.n an i-irCL';is'u::;.r

f.ron 3::o,dng i::No lfr.r-:-si;sf by br,iying uF::tcclr in coirçe'l:ing concern:a.nd-

exerci::i¡g í.ndu.siry*--''vide controJ- th:co'ur,gli a holdin:. cLampe'lJ¡" Bul in

'i;he cc¡;-r"se cf l-i ne¡ beca.u-se cf lo,,rphole; i-r the for.'in;-'l .l;ion cf ihe i:r'cYiei-ons

and the rna.nneï in'r.hi-ch i,he ccu.r'l;s:i¡fi""t"e'l,ecì t'hen, t,he seciion came i,o

be r.egardeiÌ- as ineffeciive" The ccu,::'ls i{ere inclined 1,o l"cck fo:: 3"

su]:stanii eJ, eff ect on colrÌpe'ti'i,íc:: -'trv rhe incìii.s'"r;. ai I a.L:3e ¡:nci Cisu-i ssed.

r¿ses in r'.inich lhe bris.;fuless of ihe acl-ui-¡"i'r5 an'd. e,cq¡,i.i.r'ed. coi-npani-es;

i¡as 1a.i:ge1-¡,- dcne j-n difÍereni narkei,, o:: iin r,'inich alLho';gl: conpet'ir'i'oil

beti.reen¡he acc,'rii::ìnE anci. acc¿uired conce.i'ïls tor¡rs e-l-jm:il:Iefed-,$1:'here v¡as

evidei.ìce of si-::'on?; cemi:eiüion i:rorc oui,s'ìd-e ihe Erou¡-'' ;ücì- s:ince iÌ're

woi:.J-in¿ oí l,he s ec1,j.on did rici, ú¡.fi¡'etr'che ac'ç¡uisit,ion cf iÌre pì:ysical

e,sse'Ls oí a con:pe,iii:tg eaffLpzlayt'r,his meüni rLe:rga's cou-l-d corii:Lr"ç on a
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giland. s cal-e 
"

l¿e¡nr¡Ì:ii"l e, ihe Ìe ga.1- sf:a,ni ¿,il'd-q l;r-ovi-cl,:i] b;rr i;he She i'n¿n -,iic-i, ::=e*

c¿r,r,i.l"r: i:,r"ccf cf ci.,-ii€r a s j.-,eci fi c iri'.eni f o rtci:oitolize or rest,r'a.i-ri i-,1¿cì ;:.

o:r: r,he acic-;. 1 ¿L.j.hieïel¡ieni ol i'iiir"r=lcei s:'nirol s¡"rfficieli fc l,e deenieCi ii;r*

:'ee.scna_'rrle in iel-;^¡s n f i.:-, irr;.i;. -i,.r ,ht¡ pubi.ic. 'Ihe :les¡;-li .,v¡.is Llfa I ir: l!JO,

+.he Cel-le::*1{efar.rvey !:,ci" w¿ls passed -ï,ii h the inf en"ri cl'l c,l clr:cl:i¡'l i? i:íìe irgeits

and no'L r-ne:d!-y secï'el, s',,ccLr ì:oiJ,rgs " Seci icn '7 of t,he tl-aytcn :lrct .i.riio îe*

r¡ised'¿.o i'ea-d,z ttI..ic, co-j"ircl:;Jiion engaged- iir com,nei:ce¿ sh¡-l-l aequi--':eooúèoos.

lhe tiho--l-e.ûl: âlti¡;o:rt of il:¿ sioclt or. oihe¡r sh¡.i:,¡,: ca.piia,"J. "cf anor,he::

^^-.ì^.1-^ 
r* j ¡qÇn !';-J!'üúL urrl i:_.t L¿'to- __ ._, _._ ', " _.. e.- I i_]

?i-i]¡ s.1'r,i-çri cf ihe c:unt, 1r;', t,hl eifccl. ,:1 sL i;h rcclu'r-{i-ì 6¡. 1,';.-¡ be $,.t.bgl;an-j-el 1-'

'Lc l.essen cor¡pe.Lj Lior:r or tc benC, 'Lo c;.eate a monollolJ/-tre

Tlr"e -'j-r:3ei, ,:i,ai:-larc'ì s ¡rrr:.rirled b,¡ the ne w secfj-o¡ fo::, Lhe e",¡a-lila*.

t'i cn Ol mez.Se:f S e;:d lrti"ercor pora..l,e s,*oe.lihcl.d.i.n.' ,-.e :1,_iire ¡rr"oof Onl.i, c f' ^

¡';as¿r;r:, 111 e i;roba.b!--1.i.:;' cÍ l" 't',.=l.Csnçrr fsr^¡¿::d- ci' a :ub,,i,a,:'uial .lc;:.:e of

'r,he m.er'lieL coni::o1- 'Lhat, consi;-i-tuLes iJ.J-ega t i Ly u:rder the Sl:re¡:m.Ðn Àc'b "

,9ut ¡ 1,hc pr"cblenr of eccnor¡ic analysis in Se,:i Lan 7 casrls i-s noi oriJ^;.r i;þ¡r.i

of proriiil-i r 3 i-tæigliI lirt;o ihe re]-e,i,ionshi.¡ beli'¡eelì. p,:s'Licu.la.r rnar'l.ce; stri:ct,l,',:r:

and the exist,ei:ee c,v a'r:sence ,:f pubJ.ic itjur'7r, bt:-L :-l- -; i'i'.ii; ;l p.ro.r5-,:ìJ-rrg

so-r:e basis fclr a,seertai-ni:ig ttrre pr'cbahiiii;i rha'1. a r-.erii-cu1.i'ï ü.ci;e:: c,-"

,';bocj:i e.cciuisi^ti on l¡i l-l have l;he ei.î.ec:i of b.::ir¿ing a.bou': a. ,fr-'rrke'1, st::i;-c'br:-r'e

or patteiin ci beh¿lr¡ior',rhich is nol rui';E:, l,uf j,ri ihe CiL:ect,-'i ori cf, ihe

sori of sii:iLa'Ljcn il¡ai j-s unlawful u,¡d.e:: r;hir Seern¡an i-icl"

In crclei: -,;ha''; r¡e oày ;|'c,îciate ihe eccncili (l sil¿ì1.;rgi s and. cr'j'l,eria

ncìr¡r usecì in fhe UoS. irl jud-ging ruhet,h')r a ii3r'gÊr i-s 'io 'oe cii,sa:lj-crtecì-, it, is

neceSsâLI'Ji' i,o elaai:i'ine ¡. t'ecel:iû jud8er"reirl, i-li l,rhich , fct' the fi rgl: line:

Llr* Sr;-pi'etrie Colry"',, d-ecj-ded a casc r3cirÌil:il:tg a dria;-l-e ¿. r;-i1¿.1 ;isi-s rí i;h.e

7950 a,:end"rnerris cf $ee'f -i-c,n ?*
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'rlie Bro"urrn Shoe i:ase '¡r¿"s d.ecicìc:,1" ili ì,i-ie S;,¡:rene CLlLrrN jn. J'"rne¡

L9(,2 a'Ì. t,ìie ji-ri.-::ni-n I i s uid-':rtÌ:ieCJ;: olie': of ih,e fei,'; -l;n;1;r.' Ia¡di¡rai'i't anfi*

ir.L.LsL decisions cìn C.osÊ)-k"r:j-i cctüi,",jr:r¿.,fio:t-s " ïhe Ûo¿-r'b con-Íii.r:Ìt;d i;he f acL

r,he"[ -Lìre Ce]-l err*üeÍå.i:...¡er' :lic'r coi-rs'Lj.-i;i¡-:,es a ne-jcr: subs.i:,¿niir.'e ch¿nge iir

pu-'llic.:olic;'bo',,¡a.::C'ih¿ a-l.l-,oriia-b-l-e degree cf cen'L:ral-izå't,icn of cc',::ric::aie

conbrr:i ¿rid noi ;rr-sN a ner-e piuggj:rg of ¿ loo,ohcJ.e i:;r iì:e 191& ie3isl-:+i.ion"

ii'; i ssue :-n 
"-,he 

Bror¡:l Shoe*iiioneJ¡ m'rr:ger' r,¡âs the veri,-!ce.i a*i:er:is

of ihe íiiei:gei', fhe irc::izoni,a.,l- efíeci:s o-i the a:::ger in a. subst,arií¡.1 nr-tiilbe::

ci locaf i'ej;ail- narkefs íor shces, æd -i-n r:onrrer;li-on r.¡i-t,ìr ihe l-a,'i.];e::¡ by

inC,irecLion i i: wae concerllecl li''ln the e:iíecN-o of a fot"¡n. of conglonel'a.te

me{"ger" Tlie, Go.¡ernitent, diC nÕ+! a;j-;3t.1 Lh, -'l-o,,¡cr Cc,;r'i:rs decisi-on. lira-i.,

fhe::e ',ras noi a'rsubs'Laniial lesse:i:i-:rg oí crrn.l;ei;itioi:,ri i¡: ihe rnanuíu.cfr:rin5

oÍ slioes in ,.'fnicir bot,h Llro'r,ur and Kinire.rr wero engaged-"

g¡si,^Íl i¡as the fc'i¡rtir 1a"::gest UoS, shoe nia,nuf¿-ciu¡:'ei: i-n l-955

pro,J-r:c-ì ng a littie l-ess ''¿tan tr i:err' cen,b .¡f fhe 1;t-.tal sÌroe clùput of the jin*

di.rsb;'¡; idrile liinneyls ria¡'e ¡¡iâs o ^5 per cen'c " The la.rgest" 2L, r:cap:.ni-es to-

geblre:: accou-nl;ecl, ior on1.;; ¿l-.s¿t' jj pet eent arrd- the & la.r'gesl rjomFânieÊ

sharod- ?J per cent of the ne.::kei.2 Shoe-reiailing is etren tnore decent,::a-lÍzecl

th.:in shoe men.ufaclu"rinB¡ 'uhel:e l:eing cr¡er 7C¡000 retail- ou-1,feis, r"'ihi-J-e ifie

si;{ fjï'ms.¡¡'rth-¿ire largest ¡.ir:rlb'er of yeLajl shoe sto::e ou'bl-ets ov¿treci 18

per cea'L of si-:.ch stores a¡d Nhe'rc.rp 13 íj-rr.s o-'¡'ned 2L per cento Kinne)"

'.^- +r^,. 1-þ..õõ+ f¡rnilv shoe chain rei;ailer -r,iii;h f-,2 f¿ex cent of a'll xet'alL7JÇi) Ul.lL- ao,l övÈ1, .'-ar'l¿ÀJ ç¿-ev vf-u4r.r L vu.J,LL,2L i1J- uLr -

shoe sales* Therefc¡re ir: boLh shce ;o::crdt:-c'L-i on êrrC- lhoe reia.í]ing, a. fetr

finmq r,.raz,p 'l:rrc'a y6]¿'Li¡¡e to ihe gilea'b nu.mber of smal-l-er' :fi::iüs, lru-t ïhe

degree r¡f concerrlration'l.,ias lo?x eorn;cared v¡i-tÌr sucli indu"str:i-es as Lobacco,

2* Du i.far.Nin: ttTh: Bro'¡;'o Shoe C,9.se ¿nC 'r,he i,few "LnLimerger Folicyrl
ín g"f.$" 19ó3, p" 3!J-"
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peiroleu.m, alurni-nr:,,n and. s'LeeJ-, in r','hich l"inpo::ta.ieì; Sherrn:.n i''c-L cases :'reali

wil,l:r ihr-, bs-sic qriesLion cf clar'ke'l s'Lruci,ix'e"

Tire ciueslj-on befo::e the Su-1:r"ene Court l"¡as not, i.fnc:i;l:er Bror,r'n ha.'d-

n:onopotr-ized lhe shoe -infl¡515¡r, bu'¿ r^he'i:he:: t'he acqu-i siiions viol-ated ihe

CÌ.:.yton Äci. The Court belie.¡ed thal Coirgr"ess not, only irllardeC. io m.a'ke

å$sÇ+,, ¿.s.'¿r.i-i-sii:,ions suJ: jecl .to lhe C-ì-ayi,on :lrctrs pi'oriisicns, bui alsc i-irtend-ed

.bc change i:he si;¡.trrj-arrl- of ilì-egaliiy cont;:lLr-etj in sect-,rr:n ?" 'i'ire cour"l,

felb 1;h¿-., Con¿ress irùendecl Lo appl-;,.'uhe st,a.Lut'e |o r'erii cal a:rc congl-oiter'a1;e

â.s i.Iel1 as Ìro.r'i-zontaì- acqui-sibions; fhat, Congi:ess ir:-Lended to erect a. ba-rrie,':

to the 1isì:lg iide oí econoniic concent::ai;:i-ci:; iìlai; Con¿;r'ess rejecled the

ap"olicaì-,ion of Shei"rn¿i: .lici si.anderds -i n Seci,'Í on ? cases; bheí 'tl:e b'rro ex-

ârnc] es of a.ccçiai'bl e raer"geï's -üe-ie irierËeîË cf sma-l-l- ûoiÍçânic:s inaking i:cssì-bl e

niar.e efíec'i,i-ve coinpe',,-i i;iç¡ i¡iih doi¡in¿rni íir"ms" an,1 acquisi-l:'ì ons cf fa.ìJ-i-ng

û.)ntia,n.-j-es r:.cr lon;ei'e,bl-.e fc er:mpeï;e efíee¡,ivel-y 5-n the na:r'ke1'; iþ¿!; Ccngr"=ss

inciì ca.i:ed. 'th::-t a ûËi,5e1 i:tusi be v-',-ewed- in t,he s:lrLe:xf cf if s ,oar-''¡j-cu-1a,r

in;i-ustr;.r, Nakirrg intc, a,ecou.ni: markef si,r'lic'1,-rree chirnges in mar"liel, s'Li'uct uïe

ancÌ ihe ccnililion of entr'¡r; tira.t Ccngress j-nLencìed ¿he word. Íl¡i:rrrlr lo in*

Cj"ic¿L'ue a co j--ì-celrn ,¡ii;h prcba.bil-j-ti=s rall'le:: tlian ¿e rbain';ies''

Ther"e r.^¡ere three basjc iss:es on ¡.''hj-ch f,he Cou.rt rust C-eciciet

rf!Ìie -l-ineS of COmner-eettO:l '';he,or.OCucL rnarke:r",rl'tl¡e Serc'bionS Of t'he

s¡';r.ïr,,.1¡iu c:r 1,he geogi:ai:hic nar.keL; 'i,he i:.r:oba,bJ-e irni:i:c;t oí ihe riel'gÊr

ol1. coitçet j-ç -ì-or:.

.ríi-i,h ::e;;peci io fhe fi:r sb cf i,he se i ssrf es¡ ihe cleicnse gair:s

zn a i:rerger càse -j-f i,he rel eï'ê:-Li, äaïket$ a.::e C.efined in si-lch ¡L lualr thai *''he

íite.i:tei- h.¿ls nc iinpaci oit coü:rpciii;icn, If a na:'::ow defj-n.:';ic;r ':í ril,i.rkets is

usecÌ, i'l; ina.y be -*hol,¡íl ¡;l-iat the ;le::g1.:rg firi¡s h;ive nc n3';:kej;f: i'n connion,
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l¡1iei'eas a'cr"oad- ria.r'hel; ct-i"íii',ii,ic,n';r?'.St shoir bhe 'rergin¿ Íi:rins ¿rr:e lii-i'l; tr'¡c

Sr:l¡-.-Ì-l- fi-r:ils ¿.ilìonJ SO l-Iìân,,rr O'i,he:lS i,le,'t, an;. ,imi:a.Ci, ir; i-reg-Lir-gib-Ì-e"

'llie Ccu-:: i, accep.l,eii a cros,:*:1.¿l-rii cii¡r o;' r'e ¿sonab-l-e cì:;n¿e*

abilil-.¡' cr"i''lerion as Nhe pitÕpelj-e.i,e:r:üiinan-i of 'Lhe cu.r1-,er boilncla:'j-es oí a

prodi:.ci niar.kel., ,rrrj .Lìre court, a*ce;,.,'ue'J- tha'b s'.rbc¿-{'egori es incl',d ed ''lni,h-

in a hr.cader. li::re rr:a;,- aliso be consiCered rele."'a.nt. Tlnus, il-in'berp::e'Li-ng

lÌa.iry* 1,.i ne o f æ i1ìi1i:)l:cetr ior" Congress. 'i;he Ccr.i::t belie;ved ihat a nìe f¿jer :',ou.ld

'Ì:eir::oscriberi'iíl-hei:r:oÌ-rabre:lilpalcil';e.refounc'i';L:'n3-oneoí5-13þ'i-{:rrjlomj-ca'--l-l-:'

s:lg::i.íic:;:i sub-i:rrarl:¡els" .,i\ E¡'"r-ll*iirarkel -r,cu-lC be !'leritif ied b;r u;;i-ns ci'l ¡rl'i La'*

f.'iva airidsnnc- such a,s rnci.ìci a of i¡e "b.r'ad-e p,rac'b:lce, chanilel oí cij-sfi:il',u*

iion and rliff e:rence in l-evel- oí i:i:j ce so:ri:s, -i r: estj n¡;Li-ng bìre lì'e5:ee cf

clr;sç*el-asi-i.cj:l;;rr on 'cìie cli'-:'¡tiå'liii cr: si-zpp-]-;t -';ìcl'e'

In i:¿,^, p]-;'ing iÌ::.ese princj.i:,1es il: i,he lr'oi¡¡i-i Sh.oe c:¡,se - i-,lre Crr',:r'i

def-i.i::ecl. ihe ::¡:f.e.;'a;C 1i-nes fo-r' bcLh t.he ho-,:'-i-:;c:::i:'a3 :'i'icì v'¡;rLice-1l lj:..i:i:i oi

ihe c:rse ¿s msnl sr itoßieû?s ¡,rrd. clii I cl.r'en t r; ¡hc,;s * TheE: e i:lrctl.ìl-crù l: n:,: u¡cre

-!-ecaEL'Li.-?,?.,J ì:y' ihe ¡:u-bl ic, manu-f¡.cNu:'"6 ì ir sepa.:rat,e p1,.ai:.ts, tl'ie¡r h:;,cÌ ¡e rLl-rL-ì ;,1:".

ch¿Li'acler.is-bícs naking each one 
"ene:'a.l.J-y 

.lon-cci-tpe-r:-':-i, Lve l,¡i';h -the olhci's,

and t,he¡i r¡eie dj.i:cCl-ed -i', ¡',ra-.rcl- d-'i,'¡i;-in,::'; cl a"sseS of cus'ûrlif',ii:"5"

?¡.r¿l-Iel i,ssues r¡ieìïc iln.rio-'l-i¡ec1 in ihe iniei'prela.ficn of risccL-i on

cí the tC)ì-,.n,,-tÍJ,r1! cu i,ecrgï"a.:hic r:rar"heL ¿i-iC tiie llrie-r.rrj--{;hin-a*-1,'ì iie r:c:i ûeiti, ,,,ias

exLei:cl.e,d. '';o jrcl-ur-r'.e a cet:lic¡il*rcj-l,h:-l*¿-section of '¡he count,::;i. Th':: Cci','l:l'L'

ieCOgni.r:ecl 'il]å'U ¿ ::el-er,''anN ger:gr:apbic naÏkPl iiL"';.' be e-s e;ilen¡jve ¿ls 'i:he

i.¡liol-e nat,-ion or Ð.s snÐ. 1-i. a,s a sì-ii¿lLe iriet,l'cpr:lifan ê-i'ea" The r¡¡hc-l,e i:i¿-'.1-i-cil

uas usecl, íc:r -Ì;he ve.¡:¿iCaI i:a-r'l of i,he ,Brot¡:r i":ïiës aird ::ii;i É-'s o-¡er l-0rC00

i1i pcpul-¿1,ion and'bhej:. enïironË in l',-hj.ch bo'bh Frcr'*¡: and Kj-ntie;r h;,.C sil:|:$

"r.¡Ç.r-.'Ð ¡-:-Êed íor th,e har:izd¡.';,e-L ¡-'ari:"
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Tl:.e i.l.i:? ¡'d i-riiest, i cu. :ior -'l'ae C,:"c-r"¿ t-.rr cìecicle t f.h¿tt, invc]-¡¡i ii3 a.

jucìgeiircnt on ille coi'nç+i,i'c'-r-.¡,--: j-r:ti,r:,.t1 of ì:j:e ¡ií-jïgei, ,i:"esoive,l ii:si:Lf inl;o ¿l.i::.

a-Lrjt-aâj,sijf. of ';i:e e'i!ec'\" or: boll: ihe veriicaf ¿,: i:d. irc.rj-zcnL¿1 asirec'r,:.; of 'r:h.e

rir€rgcre TLie Corrrt Cefj-neil, rr=¡e::S-ca'ì arrangernenLsrr gõn e:r'a-J--l,J¡ ¿.s ireconomj-e

]Y7'i rtL::¡:-en l;: be'r'ir¿en ,'; ripa:lies s-Land:iag 'i i1 ¿ g:-1¡,'¡rl ie.i"-c,:sLomc:: r"elat,i .rl.rslr':.rtr

Jl:e Couri; ,.¡Lu'Le Fïop?rl-y emphas'l z-,'i- '-:t¿'c 1,,:: y::i,:':¡; cr-ii in : ¿cr.i:j-c¿l

acc.uisiiÍ,¡n ;-Lecrs fi.om iorecL.osili'e cf a sha::e of Lhe markÊjbe so iirat ihe

rrr¿gri'ìiud-e of ';he r:e:-kei share íor"c:losei, -i e ¡r ir:çorNan'L cr:ls'i ci.er"a-i--ioil ,

l1c'1,er¡:z'¡ ì,ì:i:: c-rr-Í- cli-,1. :rr:i '1,-ì:'1;'i tc\.:i- i-.¡-:c:Lí:-c, :¡r-raniif ai:'ive L-:a:-'1..:--1, 3't"fI

bui d ei:i""]-el- 'i:o ,.-ìei,:a::'t f::oin bhis pl'ouecdr..iïe åjj.i i"o ¿ i:lrr':-ise oihe: iac'[ors

fo¡: fl:re a.nsr¡l'er" the ü¡iu'; 7.coked ¿.'; i;he ilei,r.lr.i ai:rcì prirltose of ihe :rr.,;r'5.T¡

"iiie'Lre¡rrl- brri¡ai'cì concent.r'it.tj.on'i .¡i, i;l:o iniir-ir;L.f;," r-:rC i.,ì:ic re::'3e.r'f s ¡.rrclri,bJ'y'
î

e Í.Îe c'ts ',J;,oii 'i'iil .itottûilli C w¿-j¡ ðf l.ii ¡: sor¡-ghi, i,o be Ðr:es,:r'Y¡'ìcì l-rr¡ Cci.lgt'ess *-

Thc ¡:'o.,,¡o*r'iir:ne;r [iergtr was il ei--i,h,.: r- è)a ¿! L:Lirr:ic -t- L'ì olr o.i e. f ai.l i-riri

t:Õtír:p¿!i:l irol L.hcl con'iil:¿i-i ':rlr. oÍ', ''¡i+o ¡na-l 1 íiiils a.i'r,ârr-,1 -i ¡-r¿ lc cc,.1,)rli,!: 1.¿ii1

Jr-i;..Í6e cìctrj-n¿-l:i cr:r,-11,,:'nie r; " Ii-i lne;- '.'tas il:r larges ì:, i:r:-Ìcpe nrìenì: chejrr sc ¡h¿

i:riLeniir:J forecl-osllrri i.,¡ås ¿:s l¡.låê as pi;srs"i-l:1.: l.åi:ll à r.ergcil' of ¿ir. in*

Ceperlcl.eli, re-1,¿ri-l.e:: ¡,r:'.1 a. n;-í¡Llí:.cj'¡uler, enC lhe Cc,ur i,, d-ec:i¡lecÌ

:¡:.s fhe irul'irose cf |he acctuj-si'i:ioir, I'i "i.i,t.r-j ir..åd -rhe1; bìi,.; ve.rii¿;r" ;-1:r1r..isiti-c':-r

çar ìnhe::'eiril;ir a::r1,,-1.*{:cürpeLiL-i.ve, îctr'shces; i,li.',i., r'ic;rr-ij i..ot, l'isve be¡.,1 '].,:',..j-,'-l

b¿, air il'riìeile:rrÌeni I-i--rc:r- .lc-Ì:e iorcecj inir: i l;-¡ s L¡-',:.: . 'ii ,;irp,:-.or''l ci ri,:;

.-u:,cl-lr¡icn, i',ì: e Cc,"i-r't foi-,-rcl a. 'Þ"r'end ;¿r1¡r¡"11 concen'-ir'¡"'i.icrir, ;iì Ì.hcu¿h ihe

over'v;Ìrelr¡in¿ coriion of iire si:,::e ouil,r"¡s rr:r'lrài:rrec.l. &vs-i-l-al:ie l;c the c'i,r'ier'

l.(,j rn.,r,Ll.i-c;L:T'srs) aníi. lhe cj e--i m nË.de bJ¡ t,he rfe:ÎencÌaais ii ".f]l¡.r; i;l.tc iL..--

cir-rsLi;i 'i s d;¡r:a,rj.c;.i-l-;r- coiai:e;iii,il-err l¡ccåi-ise of lhe ease a::rcì hi.gh te:!:,:: of enlly,

'¿L:e ii:i.E'i, reslJon:lred. ih¿.r;11 "",,n,,i'erii.ì,'i rr-Lng vigor {i-,í coni-,i:ti-iiLlr.,) r:a.í'r:."ioi,

î îll11-1
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imnu:ri-z¡r ,3 äei:6eî iÍ i,le il"en,:i i;: Lhi;'l inclu.st::¡r -Ì-s !1,,,¡a.t.ì c-l:i¿o,¡:o1,;rri 
"'-f

l-'lr1s co;lr-:l-u-s?o,t i'ias ileid ì,o br slubs[ar:i.i¿if eci b;,. th e ia,r:i, ¡h¿¿ i. j"n l.?ir5,

.{,i'¡¡ oÍ 'i,he ,1-a.t'ge s hûe ,i.ti,itr,i.iaciu.¡'..:i':., Ili"iel,nii.ij_cital ¡-,;icl lrc,r.r,-r. l--,.¡,i .aìo :re*

L,eil ci:tleis. l¡ui by f95ó ln1,r.::r,ra-¡ji.cna-'1- hecj --t-?C ¿u:rd Erci"rü hac-i Bie5 cu.f_t_.:1,*.

l,¡n:-Le'ay Lg58 ilr'o'".;n had cver -iô00 oiiil-eis" jlc.i-.¡¡een l-gIC and. lg5ó., nine

j,L,d;;-r3nLi-st:t shce fj-r'ris becaure subsidi ari es cf l;:-ïge íj-j:,r¡.s. ihe acc,¡i,recJ.
t:

ccn:1:an'i e s lrtzvit:.'¿ oi:erabed -r-r1l-4 oÍ iire na.l:Lcìn I ti 22-r0û0 shce st,),t'es *'

The '¡c::Lical- ,eb-1lec'b oí Lhe it:zi:3ey was clecj-ded basic.al l.v b;r i.he

i:hi-losopÌrjr Lhat: irCcngressj ai:r¡l::ecil|ei i-,he.i occesicn¡".1- hi¿he r. ccsi;s a.ncl

,r'ics::; ;rri.-ii'r, r'rsuåi, f::"cri:l ihecail:ienante öf fr-a.gneniec) ì4diis¿¡ies and

rii¿;-r-"Ìre r;¡ * Ii, le:;ol-vecl ',,he,sÐ ccnipefing coi:,sj.cj.a:atio:ls j-n !.¿:tor of ,l.ei:en'cra1i-za.*
5

Lionrr* i{cwerre.r', tire Cour-';ls prr:;iL,i(lir !1¡eri nrl, il-re:r:Ûsu.l-L Of e- bl_i.nd

e.<!hc:rent:e'¡o ¿ si¿iil--l * b'eisi'ness doctrin.e, bul ',,¡as l_-ased cn-fire fac1,s oÍ

the caseu 'Ïhe fu"enrL '¿o-,¡,rard conten'lralion thr":",-l3h e"cquisiti Dt-r ir,:Íoveil iût*

ilùrLs:lL I Ìr j-l-c= i i'seL'ri:rl 3îcnc-rnri.c or conlter;ti,.r.¡e a.C,r':urtages lvel..? co-'r-

sid er:er] insufíiieirb'bo outr'ra.y ihe sti:'uci,l,r-::a'l cìianges o

ir:, íormr.:.f aÌ,J-n¿ crife:.i¿ fo;' er¡al_ual-ìn¿ ihe ¡i"oì:able i-npa:L in

l,Lre re1 eve.ni, ma::k"eis o.f ih e lior"'i zonra," ¡.sf eet of ';h¡; ms.r"ger, tÌre Ccu::,¡

pror;ided e,.lore s'¿r'-ìngenf pr=oh:'lrrti-on oí hc;tiz-ar,';,¿.-i. acc'uisi'¿ic:is'lr- accepì-iü¿

rnr.rch smaller market sha:'"'es Nl:an under tiie SÌrei"inan Act" That. tlte coml;i¡ed

il:'cii,rir-1,fi,rrney sÌ::.re "tn 32:,-'eì,a¡-l nar.líc'us ra.nged fi.om 20 +*o 57 pel: ceni and

f,ram l0 f"o u-ncler" 2Q pet'cea.L, in o'¡srî ti,d-ci: iiþil nun}:e:: of ci'bie= i.Ìås cìe,r:ierl

arì ec1':i'ce basis ío* 1:i'ei,ic';il: a subsiar'b:'ial- -l.e srening cf co.ilte ';i'r,.ì-oi:L Ín 'Lhc;e
r'7

illerkebs*' Äl.so of coneeï'n j:o +,he Cou-r'u i^¡as the possibilit;' of s',,rbseql.,:.ent

,. .Ê__^-..- ìr^,"_ 1^_* ,r¡]. 30 i",i" p"1,,573j-i c !t vrr¡I u¡]v ç vv.gv¿r.t,y v â u

5. I- i'{ar"tin: Èp_. ÇjL,.c" 3lL5/-6u -B:*cl,r-n Shoe Ccrn.oa+y 1'o UoSo lJp. Clt ?,1"575
7, R" B" Hefieì:or'¡er; rr0orporaLe ì'iergers: Pc1.j-c;¡ a.nd- lcono¡nic

*\llâ.J..¡SJ-S"o J..!"8" LYCJ" p+ )/ii "
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i::.:lliers b;' oiìr¿i' Íirt,tso ir--l i i:Lùrîbel:' c.chj-e ditE 5 çet cr.'nì, cfrllutof ii3jr3

i^,.\\i i.-,' nnnr¡crì ¡,io rni :hl. 1',c r.o¡-:rr'ì r"erl i.n :5nranirar il:l.t¡r,- mpr.c.êr. =Írfnni-,q h¡;v ¡;rvr e \¡;

rìLor.mrs conpeLi-tc:'s s¿elíjrr5 sinilar mârkei sheres. The cl igor.cly Ccn¿rest

^^."-L+ +^ ^'*j^: tio-iil-d- thei: be furLhered arril i:l; i.;'ould be cij.fficu].-b to dis*Ðu LlSrr u uu Õ vLr ¿!-

e!

sol-r¡e ihe conb-'L ,...Lions pL:errrousl]¡ åpF1'ovedrr o

The cûlrrt found this me::ger Lo be lherra-irpnopr"ierir; pla,ce a.-r, rçhich

'Lo c¿l-l- a. halirr, thaí is, fhe Ccurb inir"od:ced a.zr incipi-encJ'doc-Lrine ï'e-

qu-jr.ing'che prohibition oj.'rner33l's i;l:rai in ancl- oi'uhei'nscl.¡es do irot apileÐr

to ha.:¡e il:r e ef fec'r of ¡,,r"-,ì:}ic in jury"

I'f seems ih¿i the Court, -,.úl-l- disal-low n:e::gers -'in ordellc prerierit

-.,e1 ci.'ì iiaJi¡ 'l .r ne p fii.rnq f rn,n ,, -i.-i.in¡ l:ri-cer- rnr¡',t":+l- ^L^ '"'^ !r-a- -a: -r-
-- -'-- c - - '---Õ -' 5Irì L'(-j$ L:l'l LJu L:L' ffLe ].$ef 9

ii.respec''iir¡e of fhe tiagniiuCe cf fhe sha,re" The sh¿.¡'es of i;he reJ-evålri

t?.ê.-rle',. ",iniied b)' liie me:rger is :'el e.¡anb, ìrut, the sianciard oi I' egal-i'-;r -;-5

tc be nul-t,id-i nensj-ona1 , so 'thal; no spec-i fic pereenta3e is to b: r¿sed eii,h+i'

to conC-emn o-r" lo condone a m.er"ger'" SeveraJ- o'bher fa.ctors iûtrst be cc,nsidered-

in o:ld"e:" to er¡¿1"l-traf e iire mel'É:e--6

The jircr,'rä Shoe ca-se a,l-so affered iiie beg-i-nnir,¿'rÍ a. nãti-onaf-e

íor an a.iiack on cong:ì-ome:'ate rileï'É.jelrso fhe Co'.1..r:l recoSnizecÌ i',hti a Íi::rn

ôìrerÍì.:, i ns i.n rrtan_r¡ m..rket s :o,-, l-d -l,e ecl to unllal å.nced r;.,'i;c''b poiierr ';iricil r'righi.

seÍ:¡e ¡o i.pþiì-r'ì'u :, .rçetüion a-nci prontote pñ-ce l ee.der"ship" å slecific

share of a rnarke1,. ¡-lr: '¿he 1-iancìs oí a. -iirm al-so o;oe:lai"írg in ;r,any o'"ulrler

rnarkets neecl û{)L l.;e ¿':.s lp-"rír;e io be u-nl-ar,¡fiil ¿-s -lhe sa{iie shal:e in tl:ie }re.nd-s

af a. fi,-i"ríì ol-rer'¿rLiirg in onl--.' t,he .¡:a,=iicul.ar grke'1 . rrlir thi-s f::agi-ria:iecl-

ind,:sl,:¡., ei,.en j.-f Ì,h..; com'oj-iæ-'r,j-on coni-rols br;.b a. sn:e-l-l sha::e of a p.:.:''r:-cr'-l¡.::

,*¡p71,ri- - +,he i,"eL I,ii:t ihis shaT'ü is he-Ld b)' a lat'ie üt'"ie¡-;¡l- sì-r:ii'l câr:

q
ad.r'ersely' efíeci cotrpelitioûlr n'

liror"ar Shoe Compå-i')y -',Jo Linited Sa;ai.es íil2' !ii-. ?'Iv5V6
IBiÐ

ð.

q-
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Iicn¡'ever, iÌr.e:re s''u.il,-l- lena-ins cJ.rs.thl,, a"bcu.L an ¡.+-tac.k on i,hi-s i.'rpe

oí con3iomele.Le ni,3rger:* 3ince ille 3::ci.,rr Shoe case"';he FeCera-l- T-r:ade Cor:i*

iri,ssi..on ha.s al-loi^rerl 'rhe vtr¡r l-¿rte C-air';r- Ìl¿ticiel r-,-i r¡- Fi'clu-cLs, lc Ìtee¡r

,iirn:s acci'.ii-reo, j-n ser¡era.l- na;rlie.. ,s in '¡'hj-ch i - l:ad n¡:.L ì::::evj.ou,sl-.-,¡ solcl o

,kai i,l-,ei:r, in sum.rar-;" i s '¿h: pl'e$€;ît i;i-.¿'"e :f' l-elger l.a.t¡ :'-.r

'i,he U*,S? Cle:,l,rly, the She;-nai'r ---cL :."eciu-j-rer¡eni of i,-::ooÍ of l,lie a.ch'ì etre*

il;n'i; of ,lcïr?r ic eni-.ancr;-,2-ici inii. c.:cl'-,d: ::çi,.r':. lt¿s'oe',¡r i;¡1.:ced h;- íh,r

incil,jenc¡i' cì-oct,rine " The Cou:c], rusi r-Ìor¡i iotrii, nof inio i:he past j-nbenl of

a firrn, Ì¡u-i bc.,.he fu-Lu:le ¡¡C- i'i, n-uts'¡'.urd.erieke-i.o fo¡'cast in bro¿cl'i,ei:ms,

lhe ,c;:r.cba-b-'l-e eff ect on 'L,he st:ruc-,-ure e.nci ûerforn¡.nce o,i an indusr,::"¡i i-n tìre

ce.se r-rf a par";icu"7-a.: ne'r'gut liein¡r al'lo-r¡ed.

iis for m¿.rkei cl.eíj-nilion, ih e Coii¡'.'¿ r s -r"i;ccgniii.on r:í rnarrl;et,s

i,,r.r-thjn i"ÍL¡ìr.l{e'r,g ireer:ìË'Lha.b fir'ere c¿rmoi be cine end oi:rJ-y one -ri.3ht n¿.::ke1:

cìefi¡iji"ion* llefend¿nts r,¡i-l-1 6ain iii.iie by arg;-:'Ln3 foi' iÌre irtar'l¡:l defini-lioi:,

1hat nij-nj-rrijzes ,¿he.ce::cartage of ea-ch firmîs business cione in coü:i:ei-i-L:lcn

¡;j-i'r,h ',,Ì.1É: oihey" TÌie result, is 'bli:.t, iäa.rkei share sta-'.isl,'i cs h¿i-v'e been ::e*

legated to a subsrdieiry ï"ol e. s'ir:lÕe i,h.r: n:',r'lte't, clef,i.,.-'j-'i-i"cn c.¡n ,rril,i-ch ¡uch

she:'eç are ceürÐr,lleil ir-s ,l-.:ss cn;-ci-a1' 
"

iuiany . - r; tc s€cl merg€r's :l-,l i',:c:nt yeels ll¡-ve i.reen d-i sa-l-icwecj or

¡.barirj-cned iLr l;he l-igÌrt of bhe L95A linf,u fn J-958, Bethieliern S',,eel, the

seuonrj, J-a,l'gr:s"; coillpânir in 'rire i ¡"or¿ ¿md steel ii:tj-usir';t, r¡iàs lJtrÊl¡ÊnL ed :Îrom

ärer.¿;ing u'ìi,i-r Yo',ürgs-i;t-.'rnt, ¿hr: s'i;<ilt J-a.rgers'u colll,Ílåi:ì;rê tsobh coiçanies haC-

g:roi.Ín l.:). Ll:e illet'geî r:i+tho.j o'Î ,:.xparrsioir.. Bet,hlehern Y',alð. 1-6^3 per ceni of

'ilre t,.:ï:,¿.ì- irdr.r.sil¡r cí:,,1,¡äc.i'ui¡ r,lhile ifr:i-:-rLgst,c';,:l had 11.,(> ';er *enji,) :;c 'iÌial- ilte

t:r.,i.r-rbì,neC 20.Ç iter cenl, cti g:r.p:,.cii¡,r c;í the'L,lr.o com.l¡airies r,Ias La.r¿e er:rc.r-¡ir

í,;r perilis:sion. fc'be:lefuserl" fr:i ihe ä:?t'd{--!. ?he }ist,ric'l; Ji,:.dge :-'¡':'Ìci -ì n

ih-i s ca.se:



'ta /

rr {CoirEr'es-*} i:1,-r.cie nr: disbinciion beil,¡cei-r giociì. rner-6el:-q e,1*r.ì b¿ìLì

iìle,?:3cjrt " I'ú col-lieirreC lLl-l ',",h-j ch cor:ie i.,¿*rlLl¡ i,he r.eacìr of 1-he Lrrohi_lii Li-c¡n
lo

of se*Liof' 7tt o-'" i;li-ii:, i L, .¡-¿s i,ìre Llnr.ea',, o:f se-Lt',i;r3 :'inLo üc-riot: a. cli_ai_n

rea.c-¿icn of Íuriirel iterg€:.s bJ'lhe cih¡:i-, Ì:,u.-,! l..ess nower=f';l cclil¿ln;ì_es j_n

i;he i 11J¡.str';r iln'¿ ¡¡¡as ciesj- sive *

I:rt L962 and l-963'-ì-t.ic ilajcr iiroyíjs t,o cr,nso.J-jLci-a'be Lhe T-i.5.

aj"r'l-j-ne indu,::ir;r iuere shel.ved, i'dren ihe .inie.r:'i c¿¡.n arrd Easf el":r Cc¡rp¿trjle.s. aí¡d-

Fan-:'iricr"i ca-n ancl ? -T;l "lt" pr'úpos er--j- i;o nerge," since ih ey cor:LId, Lict, ¿cL ì;he

n e c e s s ¿T ;yr gc) l¡et" llt.r'ie nt air pr. ova. J_ 
"

In 1-)6j t iire U-S " Ccve::r'nnleni: j"sstteil- :r, r'eport cf alr l-ntera.geirc,v

Cr:n:¡:,ii,'l,ee o¡:¡ T.ra.i'tsr,ori ].ie::gers, -,;ihi.cli p.r:.esenied- a sL¿i.'¿enqri, cI 'Llie geler.:.1_

c.i"iteriar ¡t'¡icÌr vould in lr-i'Lü-¡'e Ì:e applied to ner,ger,s -Ln the::ai]:.oa.d

and a:Lr"iine jndr.:.stj:iesu The 'ten crif e-¡,-ie a¡,e:

(l-) "itill -t,he 
i:r'oposed- rie.i'geï ::esli:-ìc1; ef,fer,¡ive cornpe1;ition

:i n fhe pro-'d*sjon of ì,r-uspo.rlaficn services j-n the a.rea-c a-ffeeteij-?

(Z) iä1l r,he pr.oposed neï"ger perniii, an eccrr.omicall¡i nore

ef:fici ei:t, ,',ise of l:esources, rhrou-gh fuller utilÍzai;iûn- ol¡ei. a peri-oci- of

t-in--e¡ of plan| and eiuip:'ren':, enò/or r.ed-uct-ìon in CiL:ecf c,:si;s pe:: u:iiì:

oí orifpr,-t.r'"^ihich yåll r'edu.ce costs l,h:lle mainba.inj_ng or" improving fhe

Eetì€T'a.ì- qr-lalitl- oí ser"rrices off e::eC t,c us ers?

(3) Can +.1:e econ.ù[ii es by r,he prs,:rcsecl net"ger b¡r achierred h;r

¿l'',,ernati.ves more easil-,"* ::er¡ocal:le ',.¿hich prcnirse Lo be of conpa,rabl s effer¡l:

ii: accoaiirlishui¡ fir e inpr"o¡/eûlrn'r-, i.'l ci'er¿-t I e.fíicianc¡r?

(4) ,ril-l t,he co sl, a:-rud '-1ua1-ii,' b:nefil,s r:sri-'j-iilG írop 1,h; iiier-3ei.

be::efl^eCl:ed in hanafìtc fn h^ -'_rþ'l j-gf

1.0* ijucNed in I"T,i" Siel zer: rrSelect-ed
| _r_J--r tloj;5 X i o J " IL't.;,1__-1. !ì ii ) p. .LijS .

Än-,,i-Tn.si t-.
t,¡l Sqi" !l-iOi:i€tÍocC.,
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(.5) . il 1 the pi'oposed neJ.¿eï.," .:a+"h ihe :_ncreased mar.ke,n Fci¡i€r

oÍ Lh¿ iner'5e.d- c¿.yi.'i et'. ìr¿lr¡e sr:ì:st:.nt-'-Ll- Li'.rCes-i r"aì:l r: reper"cussii-rlls ot^- riÌler

cårrl.'i el:s i.n ihe i-'nd-'uisfry?

(.6) l'ij.l-I ihe lJroposec rer.ge:r'serïe'LT,e loi:g-i'i-n inLerests of

hni,h f.he nill-,-l i e ¡ncj- ca:.ri.er"s conce-r.ned- " cr i s :'_l meiel v ¿ln ¿-iiemlt i;c neerl¡:v: v4e,I

a shor.'N-r:,'un c:r-'isls a,r'ising, either" because of unfat'c,r"a'r:l-e econoinic con-

cìiiions in general or' c.,.--a4i cal-ar ii'ansll;cr,. proÌtleirr?

(ry\' Is '¡he Íle:.'Ëel1 -c,ronoserl - -i n nart. beca'.rse cf 't hr: imrÀneni\ í i ! .,i.L.L Õv: -!_:.. Þ,4! ú t

fail-u::e cf one or mcl'e of tbe ,rie:'ging sa.yfieys2 and, ìs it l,he nos't, at:,p::o-

-n¡'ì r*¡ q¡'lrrii nn t,O tirjs d-if ficu"lty?
/.r\{S) =¡.'e,j':e l.egitina.';e:'in-i,er"ests of the c:jst,i-i^g cr"edi-bc:'s

;:'rì pcilii.-r ìrn-lr'lor-q o'a' f,he ¡rer"l:in.c' e..rv'i er':. ¡r-l ,rr;¡lti.,¡l'i- nr.nj'.-¡f.p,-l?

(y) Does the iiLey'ger: p'ovi-de adequate proLection ¿nd assisierlce

fc affected- einplo;rees al:ll Lal'.e inio accorfnt communit;r enp-lo¡nnen-t ef-lects?

/r ¡ \(10 j l.i1i lhe prrposed, rûerger sel:ve other cb jec'L,ives of publi*

,.n'lic-¡- -inn,rrirJilrc a. i-er'JilCrl-i On in rlll^,'l ìe sllbst.ì'i.,"ì o*?r:]-l!/-vJ.:: 
o

f,ibre reeeni Su":reriie îou¡i :'u-l:-rrgs 'rea:" lr.r-+, i,h: i:,tlicy as GJ-l l.i,i:rec'l

in 'L,he S:'or,rn Shle case* The Corir'1, has clåsa;:p:r'o,.iec1- of th e 7-956 me:rger be*

tl,,r'een ConLinerriel Can and- jjaz,el-r-tl-as Gl-ass a-ncl r'¡,il-ed '¿jra*. Con'¡i¡enlal-ls

ei:ns and llazei,"xs boti;Les -r'.iere nc-t ii: :epa,:af e j.irriu.sfli es, brri-, r'¡.:i.e a,l-l

1:ar'l of t,ì;e rrconpei;i Lir.rç 6r.-¡31".1 "t.tt 
-ì¡r i-,ite F:cl;:.3i-n5 i:acìr.isf ;";. llcsnt""L:i-,1-c,

i'b lras been hcld iha'b Älcca -¡ialaied tÌre a.nti-+..n-r.sç l,¡,i¡s bjr "i'l;s L959 ar:-

ci.u-isj-tj on oÎ i,ire lìcmr: Cahle Co-rporai.ron even thou3-h. :ìo,üe lt;.il' olìl--¡r -l-*J ner'

csrt. *f ihe ¿luriúnu-ir c¿ble n1Ð.:1kei as 3"g¡:irrst Ill.caats 2'-i -8 per ce:fi " Tlle

/.. . à 

^/! 

\

,, I l;if.C l.: ,.,LrSt,)ii u .i-r,'i:.t+ )
.-. 11aj-'ù Jr-V o

'l -' 1 'rl¡ z--i-n,=n1).- "l-l-6 L+ .ìllç=:!L."JIUt
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i:::inc-Ì ,cie usecì in íiiese a:lL-i-í*inel:gílri' ca¡í:;s j.,'ås a¿a.i-u c;:i..,oui-r;ì.e.1. as: rrTi c+tt-

i:ent;:¿.1,¡-cn is alrcå"í"i¡ ür'eå.'i,-. 'fhe i-n4io.r'L'nce of plerrenì-ì irj lriLìt-r sii ¡hl:

i nf:r'e¿.ses in ccni,e::'r:,ra.iion j s corr:'l: si:)oncl Lli3ly ¡..r',',:-t. "i2

¡!s j.',:r. " r,i.::r"1;in h;":r sai.,1 : trln eiiseírce ';he ¡ie.¡ l:clic;.¡ i r--: ,:inlle:

i;ol,h -'¡er';ical a"nd horj-zcil-i:al- neïgers a.r"e lilie-l ;r f;o i:e hel.d illega] ii-i:iJ-ess

Llii cotLr-:r.ni es car: cl. ¡:i:lro]ls'¡¡'aie cl,e¡:rl.y i,ha b 'ihe ir'e:.5crf s are l..ii"¿lJ, 'co in*

cJ.e¿ise conpeLiia on an:]. 1:,hus .:r.::cmoi; e Liie ,rubl-ic i.n'f.e.r'est " iJ¡:L-l-ess ii! corill)å.rlJ¡

-is abr'-e 'bo so d-enonst::¡,Le, anyver:Lical c:'Ìrcri-zonf-¿.1 acqil-i-sibj-cn r.ir a-n;r

sign:Lfican'L ¡a¿.rkei, i-s pi:-rii c'+la.:rl;' srrbject -¡Lr ciralÌ-enge 'Lf i,., 'i,.r'i:üc.ì Lor¡¡lrcl-

i?
lonc r:n r,-r'¿.1,i on ex-ì s.L.s u "--

ïn Lu¡,nj-rg ',-o li:-l'opet we f:Lnci i,ii;¿i 'tlti::i"e li¿.s be;rr. l--ì ';L.l,e c::'

rro iLei''i:l'i 'j;,-i '¡e ¿ci',,on l..d_i;ji. f.esi.)eû.ú i,o ì:he i-c.si'i '¿i-i.Lj-oi: oÍ û. nrei-Sü-r.tct'-ic;i,

ei"íhe¡. i^,rii;iri-n inrji-i¡aor-ral- slaf es, or lir::cugÌr tlie rluropllan -iitonornic

Cor:r:;i'iLiri-.r;r u

:li''¡-i c'l e 8'6 ,:f ihe irea'1,]' of lloriie declar'es bhat j-t is rlrolij.iriLcd

:!.so :tlal'as lhe .;i:¡;C,..3 ber;-.,.¡een I'lenlre:: SL;r¡es mo.¡i'be Lhereb;r l-ra¡:idi:Il-;i'¿ffec'i:,eii.

íor.cne cf'Ìiï::e enì:i;i'i:ri-ses i;,: ¿.buse a. C.ci:tiii¿;r:'i, i:rosir"i,-'r-on- ir-n'¡Ìrç 0cinrton

i';arkeb oï ÊnJ¡ subsl,a,ntiaJ- i:a;'t, -i,hei'eof 
"rr ì-ici,'reYer j r-ä-rliÌ;e ihe llri-ti sh

1,ìor:o¡,'o-l-'r-es ¿ci oI l-!l¡8, ilhe Tr-eat,y .'ìoes r,i ¿i,.'i'r,en¡:i :. def-ì-ni'ci-on of ;:

ttdcnr:-nan',, pcs'iì.,i onrr" ii .r:'cu-gh -bes't, 
'..h-ich h:t:-, l¡eeil rjr,l¡1Eest,ed. b;r L,he Cc'eitilj-ssi,cú

cf ';he Comnr,:ri-? i;l iise-ì,f is l,hail, ln erit, i-,i'j-l':r-'¿i'i occttpie$ ¡- .l':ìiûj-t-",a-rii; ¡:o;::i.ii-on

it:.i ¿a market .r-¡l i'1, ca,n '' r"i il ii ',.;,'riiior-:.b lre;ed-ii:i5 ';'.1 1:;l:e aúr-lc'.i;:Li oí Lhe i.'¿*

:-c.ij-ons of it,s ccrit.¡:e'i,-ì-i,crs " 'iuch ¿cr,exaYtr"a.ii-u:s: cÍ-ier' liiile i¡ a

ç' cJ)- c: t, ar-.' Ío:: c j-n g au-'r,h or- i-'b i¡ -

LZ.. r,ij-Jnq! ,Tul_t'3, L96[" p" 65,
].3 . D " ii¿:.::i;i n: Çp." li!!-" p. 35'7 "
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iIc,¡er¡¿l'* h':-""2n3 col.'1..-ec'i,cii ici: r'eg:,-i-r!rl':Ìl,,Lo'¡ì e i,'rrai"i, ¿l:t. .1¡ cí l;r,is:i*

ttÐss ,i-gï"eel,ieli;s I.lir j..ch i:'esi:t.-icl'i íjoül_ìe;1. L;L ôjf . ¡.nil h¡.r;j-ii¿ ::ec,_¿;;:tr,ztraÌ i, lìr.ì

i.llii:c.,r.l.-;.nccrj]l1iì.i.¡¡lli.,.::::i.i'1.,,:s:i.i',i.'crils|f'Lheloill,.:r'j-s5-Lciifsrie1:,l.i.'il

L.l]-L]:ii:i.lillpi:,i,i,t,.jo:lri.s.iL1]:].1edi;clj:h:.-'1i-.¡¡.¡5i''.irll.i¡.i|:1,,:1l-.¡':i.r1)aì]g¿:.iar.].r.'..l"ll'3

Iít'in i:ioriopol-;¡t ii¡al' is, ihr"r,i;151i ii,e..'Aer', i| ì s a'l 'L,h¡¡ si;:l3e ¡¡-f i¡i:i¡1 " i,6

der¡ì se poli:¡r 'L''-r ,ie¿.1- i:ilii rilei'¿ci:ä. 'l',.¡o i:r,Le cendent s'c.td-i,.rs ha.ve ccrnlieïrc3dr

o¡,ii:,-rf çìrich is -l-ool¡-inS ¿ntr-r i:he clresi,;i.urr cil *¡heihe:i, l,llr,,;-rcssessi-oì:r öil sr_n"I':*-

f irn cjcir:iiïì.¿r-ni e cor,i.j-ci be nei.Ìe cctril,j-sorj-1;. ¡"t-1.r'r,L:lb,le ancl tÌ:ie i"lo't,iÍ:r-cai,i-on

oi ilr?l:gers ol-.1-1.j;ilorJ'* The orh,;r siucì,;.. har; b,:en a.skeC io i:.;tr_ri.aise l:1:c iilier"*

relL¿Lti on cf l"E.C. a,ctir,ii;r '¡e¡erci.i,ng r',:s'bi:icr-'¡-'re :r.gï'eei:renL s ¡-Lrcl '¿he

ocúLir:'l:31icil of Lller'ßí-:jrs; :.i"i',* e f-Li.ins 'Llie-i are f¡rced 'i.,c ¡i.ve lip consl.ri,;:'ac;.r i,c*

¿ether'',,¡il-Ì cften finli j--u coi¡¡eì:Lj-.eilt,'ro,rlot¡;r-r",1å 'ih';Ls, i"I,C. h¡,: ¡,r;*

t:r:Er:.iz,i:¡L Lhe.t, a. i:tei'¿ei: p.i:o.ì:l crl for puÌ:ì-ic pcJ-'i ¡;r rix.¡-T:e presei"r'¡, aní ,.ri;

-",r,s'i a-,,ia. j i, iur"¿Ì:rer d-cr¡:-Loplien Ls fron" :lï'u-;E;er- s ,

Ií Lirr: lJnl': "¿- i-Ì-se'l:l'h..s "r.; rÌei';e. policy at ,,Ìri-r:;:'eser-r',* trne,

li'reri nei ";irei: l:i¿iß rÍ1ô$i; of *uire cor:.rs.Liiiìen'L nr:liibi;rs oí'i,iie üoilri:"'.nit,J-" In

l-ie::lin'r..'y: t,3::rce:lç! or' hol d''i ng conpa-1¡!s* ri'¡rg as inpor,ì:å..nt il_s c;i.r'le.l,s i_t

i-ire orgarr -tzù,.''tri!-. aî con'.,e.:;pr.i'rìlry econoirl.Lc enLc:rprise,,.^l-5 Iiul , as iJ.i st-i¡s¡

fi=om. i.he S'r,1,:.ie cc;:1.rol of ca::'r.el-s, ffi). si,¿,r.t,e cci:i;r'c;I ci 1,;,:ilcer"j:ls ? nr:-:: nil?íj.r

J:e*n d- e.¡el oped be;roir'-i rri-tl:irrr ¿n'L;, '-)r h egi rLnir-ng-= 
"

Get'titi-:r:J h¡L$ ,:,:onsr-riciisl;v' ;'r:í¡'ai.aell í:lon cì ecl-r,)!i,n¿ rrrcrroi-,r:ì i-i.:s oi

rrono.lcl-,-:¿.-l-i-o* ill-egal-, 'lhe ric'i, of -1,-957 pxavi.d.cs fc; i: ',,,he r,:,Ìl-.orrü jÍS of rle:r'gerz"l:

ì;o il-i-^ pêL'r'it;:îeti'i,sr-q;a.",rl.sc.ri¡ iu'bhir!':t'iJte i;ire I{1,1.::L¡li,l-behc.,r.,:l.e: l-r:ro¡rj-ciecì

jlar:íj-ci-pa-u:,t:.9, en'cr;'p'-.,ies llr::'.:-:y achj-er.¡r: î1. i!i?.r:ke.l,*shai:¡ of 2C i:eil cei:'L

trr ii'c,re2 ir cìne o.il';h:,cå.-lticii:a.ling eriier'p:iiscs hol,Cs sucir sh¿.r'e cv+l ,;¡-l--i,h*

,;r';ti Lhe ü.€1'ger'" Iio.t¡er¡ei, ilic ::ci cioes noi i:''ro..-ið.e fai.'ålä_r,¡ til,.::f,.gt.ir.c--,s e.5iri:tsi;

3-!;, "Tt¿g ¿-zui,,gii!{rr i.i1; j), 1963 " ;:"}-(,1"
L5 " ,; u ir¡:-i ed-m*.il:r : 0p,, Ç_ig- þ.1"1,5 ,
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5t-r.il:l ilcrg€í':i r fo:'"';lie i¿"t:'.'ic'l- Áu-lhr;1i¡,.,- ira;r iui:L:clJ ca:ì l- i,he ¡r:"-,:.i",i-es conce:"i¡.eci

a¡:,1- r:li-::c"L;-ss l1æ r;z'-,'i,'-ti"u''tt tt,-t-- .¡::ol.i'j si-oi¡. i¡ t¡e¿;¡,i.ii'l i:e c:rtJ-¡' a prel-r-ilinl.ry'

ïicate, .for ii is holioci iha.l t,Ì¡: ¿;':perienc'es ga:i-neri f.r:'r:rri LÌre lrergc-t" r'eporis

w'i l-l enaÌrie soä:e r;ì¡ j,11'¿ì '''ç cr'iicr'i a ;o b;- esi,ebr:i:-;hi:tl , i n ¿icr:o::rl-ance wii,h

r.'hich cou--l-ci ì:e dere-r'cined *-he opiiL:rum sìze cf firn'Ls siill- a.ll-owing c;c.rrrCi.iions

:f ìrei,.t-;l-ccrr,Ð.,tifj cn, ::ilcì ':l13 rì:¿r'ee cÍ conc :nL;¿"Lio;.-, i-r,rpai,-'iir,1, s'.',c;Ìr

collil ii:iùiiri 
"

iieiÌ:lier bhe iieihsl arid's y:or Fi"ance has yeL

--,^.^^-i-'t ,.--¡:rl -; ^.,.^ î^-^ .^^^"^-^-^^ 1-7
$.-:¿ ç 1.3t ,J.f o '/ r st- oi:ì 3 ' oll ne i'Jei's 

"

lihe::'e cror es tJre pui:l ic ¡:,--licy of CaLtrad¿r. and.

'b'ç¿ttð r,'iih .respec-i, 'l;o 1;hal; of ihe Ii-,S"¿" ¿lnd !ur"ope?

atLcL'çt,ecì lc en¿cl,

oí G."e¿,i, 3¡:'i i.arn

Cl-ear'l-.'. C.ne.ri.a Ìr¡rs shared gonic: of L.hc basic r¡alu"es ccr.rurlcn 'Lc

jtiorì;Ìr i''-r¡c¿ri cai en egaiii¿¡ia,ir o.¡.ilook and íear oí prive"tel¡. ltel_ci ¡tciler."

;iJ l-hoiigli Ca.nads.rs ån-r,i'r,::'u,si 1a.i.¿s :"r'e sì rn-i-la,:: in ccnieüi a.riC pr"cri-Ce for" arr

anal.ogous enÍoL'cemen-L prccess, tlet'õer polic;r ir larr¿rì a i s r"elat,i ircl¡r ¡-ulrjç¡'-

deveJ.cped conpa:ed.,.¡iih ih:t r.¡Lrich has evolvecl. in rhr¡ U.S. in receni, ;rzlti,,

0n i,he other he;.r.:l, lr'i'uer..n has sha:ed r¡'.Lh i-'.¿"ope the general- bendenci¡ io

1 i *-"-L ^^-.^ -.1-i .:-i -'r 'i-ir; arssr:ci ali on s ñr. ¡ c-eenìcnl.,s . rihi-Ch i-n f-t U.eiiCe Lìf e n¿.r.ltei, 
"-L¿lld./ vv¡l{j-J'Ju¿v4vr¡ PJ Ç,¡,:vr¿ù v: G¿: vvlllvlluoJ

Tn sonc,."'ayse ihe nei¡ iri[i;h r:J-ic;'; iar rner¿ers envj-s¿.ged in'¿hc recenb

ìr'i i;c r.raper: is sl,e.,r:i.ng cior,.;n :,: une;:pl-oi'eci lanc, 3l'',hor':',h i1,s seiLinS is

s1:i-l-i in 'che ei'npireal -brad-ilion.

In ihe chaple::' i'h-i cÌr -,1o1Io,''s, r.re shalr' u¡cl.ei.'liire tl:ie ral,i.onale

ío:: lhc Cenaiì-i ¿.:r aircL i:ìi'{.i,j-sÌ: i;osibions on Êìe-rteis as ihe;r e:j-s'i; a.'¿ LLris Liine,

and ihen ofÍle:: sotl1e spec'-tl-a'cion on poss'i-ble :îu-i:ure de.,'eJ-opr:renL,s -,-r, illi: fi.eld'.

16. ûr'ganization :îor Xconornic Co-opei'at,iorr and- De¡¡elopmen-L: rrRes'uri ci;ive
Brn'j'ness P::acfj ces; Coinparalive Summar'J¡ of Leaislations i-n Eu-r"ope rãã-Iãîffi"*
T---*Ì-*ï ffi-.'"'=2, r--Ë--îT-i-::.¡'icå'r (Pai"i.s ]-9Ci+) p"7:l-, ;ld Or"ganizalion fc:' lconor,'!c Co-oper'aNio'r and
Lle.¡elôp,renl: ¡rGuide Lo Leei-sl-a.t,ir:n on i"esbri-ctive Bu.siness Praciices'1 rJcl-u,mc-:s T

a.ïr(Ì rI (Paris W "-
L7 " II]ID
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i?ÉÊ-i¡iÇi.liï:r -l!J-E=,Qii!*tI3 r-:t- -.1+-l-198@n i:iìl{-Çl*s--Ç'il -c-:,$¿!ii rill! iìi:ì.lli;llli

Ii, is -,or..f :-: tìr):,,J;.r'.i_nie ru o i.3C3..ii-i,ril_r,.re il:e eccrioL -i c and pol.i ci1,:ll_

r"a'¡:i-onaf¡for' i,he ",n?rSe,'pol,icles a,i; ç,r'esenN in opei";r,r,ion in ianade. anC

Brj-iain, I:: effect, i,¡e sh¿.1,1 need Lc sfress (ln-ce íLrlre, ihe ui'irciu"e c:li:*

ûLi.rrrslaitces i,,:i:Ích heve led each cou,r:r*ury ic bhe p:esenl st.lge in pul:li-c

po1i-c;r" iihis '¿j-l-l sei; Nhe. s'3eiie -îc:: some ien'i,¿;ii-¡e suggtsl,lc-s fc r: iu'bu-r'e

changes j-il i,he üer'ger: co'l 'ì ,:ies cf C¿:rade.. altj i}'j-'r, aì-n., a.s e¿.cÌt coil.r-li,l;r pre*

/rrr.iq 'i-.n qrrrr"'i-to ifì ilie ''ttenSel_-= nn',..^'r j+-ì r. --:,:.:Onút ,.1:'f'].', Oí i.l ,e SCCC. i.'ìf,JL: !È u\/ rrLf, : r ! ---- --.- ---; çvr:r¡-vL'-lu-. I L .!\

h¿llf of, 1;Ìre 20i;h Centu-::¡r"

Ea,rl,ie::, r\re obserr-ed 'ulet, C¿.riad.ais ¿nt-ì -r:otnÌ:ines I a.....t e-rro-ì-ttêclr

,l-;r'l; of i,he Corulcn i¿'Lw cif ;lil!:1 er, d, birl, i;: sh:.:r"ing illc I)a.1.-i-,-'lcir.l-e.:: set of -i rie¿.-l-:;

cî lh, jrlOr,",h ll!ínrtf::-3an Corili;renL, i:hz iniljL¡.,] en¿ni-.ni'.-;r'i.c i.n¡.'=i.l-, ni'. r¡,rifþ. -;heir

int,er,irretaìa or-r in i.he cci-r*r'Ls ha.ve resu,lriecì :n a u'ri'llrr:l-.¡ ,l¡1 ¡.r: i 31r jL:,::'i s-

p:"uCen.ce" TÌre ju'iJ-ci-:.r7-, rro.r'ki.irg r'¿t-hin lhe cc,nl:ext, of criLii--lal f.ir,i'r, has

l¡een bor¡-nd tc t,h e eccn.oilic ¡rhi-l-o:o1:ì:J¡ of coriri:e'c-i i,i-on, carr'¡ri;r¡ .'ir Ll: i ì, s¡¡r -'¡,i 3-ìi.

-innrirller¿illle r¡:'-::T;r:eso Bu-i lhe ac¡ila--'j- cc:u-r'1, cl.ec:i.s;ioirs h:.r"d-l-v-r'eílect s'.rcll a

phl.i,rsoi:ìr;' " i'jol':her"e is ;h j-s clearer' 'c,han i ::r. ihe Corirbinr? s lrii¡est,iJ¿.;i:.i on

lic*; as !i ha.s been appJ-ieci to neîgers " The cr-rr::-r:'1;s iia.',¡e prcce¿cì-ecì a.-l.tiosi

s;¡¡;11-;.¡. j-r.re-l-¡r- c:n f he ¿,issuinÍ:iion i;he.i .LLie pu"r'pose oí i,ire coii:ìrines 1åi;" 1i¡4.:i

íoL:' rri;he proieciion cf Lhe si'rlúi Íi r: puhlic ìr'fei-esl. ìn free cc..-rletji'i,ì ,:¡:ri ,

l¡j.tÌr' i,jrc :'rìs1tL.l, i.hat any cc¡'isicl erati.on"s of 1i..:i-íoi-Ì'írir.ncij lt:t,r¡e bee¡r 5hll:ll,::c] n

Íurd. cr:n.l i:-,'i.,r,:rr.1, n-ii, r Lhej--i ¡.1.¡-ga-voi+¡¿-ì- cf Ê.1;: '¿-r;9"" ,¡íf 'at econor'i:-c L":lr-:ol;.'¡

'i.,!to r:cii.r''i$ Ì1,:irri? :r'o-i::'aj-necl. -[.ror¡r r"ef j¡,eiiLenL o.,l c-']-¿.r''ì -iice-'rion c,f '¿heir nof icn

of :or,i¡-':',i i,ior:* ,Ìiir-:i i':si-il.''1, rs nc., n<;t"e c-ì..ee::1.;r i:cir'i::a,3r+.:cì. ihnr.rr i.'h,e ec,:¡¡r.,iäiir:;.-l 1-;,'

iüeâl:ljnlles:ri r)osit,ion i,¿lkeü in rhe ;rei l.rt;l 3",-rga:-" irer'Ael r:E,sef>t r,inereb;i ccn.-,

i:eij-iir¡:: ls j-n effeci, ,:.ir;,ri,Ìrín¿ -"hor.'i c'i .rLr'r'':'¿'j." nrc...e1:oij.. r,:-l i-,ile inC,u-:i.r.'¿r'"
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ijot¿er-¿¡'s 'ril ¡: ccit.l";s r::.i:i:tol; br, b-ril:n,.ll,¡jli-r i,he l¡ìio_1_e b-l'ane .fc-c

:;Ìre i:er';:,iìû::jcåtrr, sj-Lu,¿1,, ion i--lr.¿,, l lieÐ 3::r:r,,,r1 :,ii-,, Tlie;i .-iic1 r:d- (iÌrej,ïe ::J.:oiil

.?¿rr'.1-i ¿r.r¡Le¿'i: an; cf-ettl' ind i c.l.ii cn ,':.s i¡ i,¡hå.i., i,r-,åÍ; ì.rt r,,r:e 1,i_rb-ì i c i ,:riere_*J, ailii

i,,¡ha't r,,'as agains l, j-f , -.'trrtl: the ::.esu-l-i that ,uhe¡r r:uïit ecl ì:* .i, lii_q r::raï,r'.,o!"¡ ¡ì.ï}]L

li-8-i-cì iirl,e:'pre-LaN:i-o:l o_r1 '"he pr:-blic ù:.r..eyest. ¡rìd &1-,.r þ¿.1-",.,rci:rg of ecrnrll-trl

a::gu-rne nis, lÌre ccrii¡:ì;s l:t¿Lve con sii;ìq: ed 'i:.J be +':-t,si cl-c; 't irei¡- jr_iri scìiç¡io,.,

srtrc e "Lh¡:-i i' ccncern is irc jnterpret ¿ri:d ncj. i:o ilaì._e l,:g-i sl ¡:.;:l-on*

Tìre in:çÌica'Lic,ns io:,:.Cana.diair. priìi]-ic pcl_ic¡ri:,i.i? û_1.;:.ffo ïf ,i,tre

ilour'ls aÏe io i,alrle L¡ie eccrnontit cln.seqlrences of iíiÉ.Jtgeïs into a,cccr-lrri;, ¡.ncì

io a.tietçi a b¿:.,]-a¡¡eing of 1,i-^Le econor'.Lic]:-¿r.¡Js ãnd cor:.s; cf â.F)arì:'ìcr;l¿r¡.con*

sol-ì-il¿¡.l-,ici;r, a. conside.ra;l,ion r:nich j-s e s',;en'; j-a-1"- fo:: a se-'l.ec-Li i.r"e Í1el:=gers

¡:o1icy, tnen Far-l-iailien'u rrr,;si giue ihe jucìiciar;, sl,abi,-tor"J¡ cl._ir.er:i,i on ihai

r]:te cau::is 9ror-l'lc1 e>latnine t|¡ese econcr¡úc l'rçiicar,:.'Lci::s ¿¡rd r:n r¡hat basi s"

Parl-j.ainenL uu.si r¡la-lte scrLe a'L"benip'L 1-,c cÌefine .,.ihat, is i:eneficiaJ- a.ncl ,!.C_irsyuu

bo ì,he public irrleresi ov ai lea,sÌ; provid,e a for:niul-a, as Ìias been'i:l:e ease

írr ilritain, urrde:r '"":Ìrieh the ccr-rrts cail. eonsicitrbhe p'"i.bl-ic j-irier.esi;

:rea-l-:ì-si;icalJ-¡r" 'l'he enfor.üelt{ytL e;uì;}ro¡"i',.i es :i:ec¡,iire a r-la¡rd,a,¿e. ,:hich a.l_lows

i.neru'bo deterajle l,he publ-ic j-nberest in the light c;f ail objecLiires com-

,.':'-ilin¡ 1,hc p',rbllc :rrL er.es L, mC. ¡ro'L o Í colr;:e'L,ilion .,l ctie o

Ti:i C:n¿lda i;i:e criini;:¿,1 naiur.e of i;he coti,r-ìines legis1_aùion has

lireanu iltat 'Liie judici-a,.r;, h,as ;oroceeded- ".'l j-h cûir-Li onn The c,_ru:.f s har,-e noi,

li¿ryii]";r he-J-d busj.-nessßerr io l-'e crirclia'l s ui;cle:: J-+g,:-sl-aiion. iiiri-ch has f¿:¿}ec1

.bc d-r:fine bhe offence clearlJ¡. The resu-L.t has been ihe irc:,eas:'ngl;"

,t-egalisfic co:tc:li;ion of rner.ger" i;olicy aird- ihe irapasee oí reer:n,¡ Jre¿Lj,Ëê

hno'bher u-i.ihea-lrþ.resr,1b of '¿he juclicia.l irri;erp:.ei;¡iLion oí t,he

'.;45'1eìv deÍined J-e¿i.sJ-ation 'ì s 'i;J:ì¿r'i ur:ce:iai;rt;, ysez',.lar).r:s Cimadian mp-.:r1er \-e:u¡n
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Tl:e iì. rro i'Ìbrrel;'ca"se in -q:ritisli Col¡-niìrir. T-e{lui.r'ecì :'i:eciíi.,: prcoí of :lnji-rr,¡r

i,o'the publi-c, whiì-e ic licl-ìuci'C"J,,'.i.C" in'fhe C¿rna.cìjan Ere-n;e::-i,es case,

ihe off ence ,.,ies ihe l-esseri-ir€ cf cor.iper,it,'î ony rega-rdles.: oí eccnoriri c <lcn*

sequ-enceg, liean-r'¡ri-ie, liilli¿ms C.J",:)"8. in iÌle B"C"SoRo c¡,se in aCclj-tion

-reotui-ï"ed- a detnorrsi:'aiicn of excessi.¡e or Ëïcrrbitå-nl pr-o-äis* Ä C¿:-n¿.dian

irrdusr,rialist eon-Lelip'1.ai,ing a rneT"ger has eve:'¡i rigÌitto l:e cr:cf".iseC. If l,i:e

pri.l:pose cí a -i,ega-l- enaci;rrent is io d-eiironsf:'aie nneql,-ir¡oca11-;"øhai; is per-

miss'ib-l-e and '.,.ira1, i s socially off ensi ve, anj, therefor"e io ¡roi'rde a ,:ì.e'';er':',:¡:t.

Lo l,lie pof,ent¿¡1 ]ai,¡*breil.er, thi¡-r cleal'1.r.- in'uhe cese cf rr':r'gers" l¿'r¿cl.j-an

_rr.¡;i¡i e.i6ns ei.e i.,.ef f eci-ì ve 
"

The ..;.::Lhel ccrol] ¡l'y of Ll:is er-cessir¡e ]-e¡il-ì si:t i:l Ca.rã:ric.i-r

,irâiaöêy.nnlir.r¡ j.¡ -înrrneÌ'în l-.hê Ì.âÐOrrùS of 'Lhe ReSbf iCii'f¡e Tfade;rr.aCi-lCeSlì:Çl jv.'. lJUr-r-L 
, -r- t iv u:.lr: rr r vrr v r vj

tonnj-ss-io¡:. FIor^teve r', r,ie l-r¿i,'v'e :J read;r ¡ro'L ed ',-,he i iri¡rnt y'emenL in. ecoi.-ronúc

aite.J-;'sil in i,iie ial;,:sL re';oï'Ls u

In Fi'iiajr"u i.he vj-cÍssi.budes of '¡he econoL'iry anii e. ,"¡ ck of .j()ncerll-

-.-!r-t^ +:"^ L^"1 ^li'..' nf "r^-.^-n'lrr ñ^1¡rêrã lrr:ro np'i o¡o.l q':lnr..=;ne- Onl-'¡ i^fip¡; i l-, ,llT)¿:ili.ea]fJJ-lJlj U:l: iluJ.JIjé UJ tlrULlUiJVrJ !Ls. lr'r Jq.t¿ srrlvo vrrld' r!::ç:- --

ecorrc.,ruiceJ-ly ;:.ecr:ssely'r,o im¡lencnL anti-nonopol¡" legi-slation in i:h: .losi-

wåj: 'ï.¡orlcJ. did i,ire Gcr¡ernment 'oeijeve i-t oiiporii-rne Lr: acl . 'lhe process

r.;irereì:;r y'es-çr'i c'lj-ve egreemen'ts .?r e ¡.,r'i.r:u. facj-e illega.ì-, bu.i, cons i dererl jus i,i-

fia.ble if rhe;r pa.ss r;hrough ihe sbai;r:i.or';;rrga.terråi;rrsrrhas pirorrer-i effecfive,

arld iÌri: i-lires'rig,e.tions u.nderiaken b¡r l,¡. i'lono¡-,ol-ies Coüimj-ss'i ct¡r sl:tt>'-r--l-ci ¡:'rove

inr.':,l¡¿l*rle er-p,:-r.ience fo.r iLs p::oposed- i:c-ri .ít-rl-e in Ìc¿lai'c:uig ecoi-rcric fa,ci:ors

in La, r'ge* s cal. e ûjerge:tsi

j-lclr cou-l-d- iÌ-Lc j-i'ese;r.b C¿¡æ,cìian pr-tb1j-c pclic¡i be: åapi-ovtrì?

IÌre i9óC aineaC.LäenL,¡; oífe:: Gl c(rì-r-i" a.¿i*g pols'ibiJ-ii;ieç of i.mp::o're*

nerlis, i'her ab;'' íûer"ger$ ind moiro-orli es trel'e ;eil¿."e;i;ed f¡'r:¡li 'i,ì:e brcad. ca.t'e-'
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gorJr Õf cor¡iil::re$ c:ifi:nr.:os, ancÌ *r:¡"t: bi:e r:¡'iì:e.¡::.r:n fc,: r¡n c'l .ilen.cÉj'i.rât ch.:..ngecì

f;'crr a ner'geÍ -,..hicjr Y¡t:,5 :;¡t::':aieri lc L'rie ci-e,;-titi!en.t:: ci Lì-.c ¡:iLì:r-Lic:J 
rrlo o!:i.i

r¡hich r-çssenr¡ corri1",cl,'i i.ic.,i bo fÌ:e C.eirirnen'i cf 'Llis public" Thjs itl¿r.:,= he å-

.i,co na::::'c'"."¡ dleíilijiion oÍl the 1;uùlic iii,er:esl,.. l:rui ai; lea.si ii rirr,.;r 
""tu¡¡l-:":.e

scr:te oí J;Ì:e r:nce:rLa,.l-:lt;r i-n lle::'ger .lat,lo It i-)6L, a seci-r.raie ¡t[1!:t' secij.c::

-ir¡-s sei.] Lril i!j-'új'rin bne Ccinbi¡trjs 3i:rïìcr, :i,¡rcì j-r ha.s l:een a,fvcc:L'i:eiL'i,ltat sr,:¿h

¡1, i-efovicentï¡ìiion ¡f ¡s,+;,,ûiisìbili-i.;.'shcrrl:ì be c:l'ie:r.d-eC Lo ;Ì".re ìes-b::icri'¿e

'IraCe Pr"¿c-i,ices Cctilnissi,oil, i".Ihose aciir,-j'r,i;# 1-r,l;:Ìitt,l-)- s'Lill ac\ieì: a1 I ',-,;ryes

o-i off i.nccjs rr-lrcìcr ilti: .i¡.cÍ:" Oi,he:i" c::j:i ics ''¡rai.il-l.ajii t}l¿-r, 1" if i,hc c.rriÌbircs

1:cì-:icy i,"¡ere nci, sö 1.r:5a1-,1"¡r ,-.,:::LenLarled, thcu neg-l,ec'b cf i he esÊen'¡-'r-¿,1 z"e-

seåi'clÌ :re,li'ri::ccl í+r' a gfi:-c1-. ¡-.f i,iie sLru-cri-,r-ire oí C:-r¡..ì i;::r i'-.:Ìirr.ì¡ i,:"¡ imgh,i, be

{JTeica'aß& d

Ci,ire:i on:J-oÕi( i.jrs €i;{ilT'e-qs Ìiopr: bÌ:rai ';h c e;cclu-si vr¡ usi; of bh e

jl,-;r:l.ieq¡-er" Court rtã:¿r co''dt,¡'ibute i,o å or---,.".i.ei ¿r:|ct'i,:1 $c :i-l ccraJl-i,':r e; ,::crrt,..:riL.,

llur'r lir.Ls p::',.,:'d- s-i ¿:¡ is g-r'e :ri,J-j:- Tieãli€iirtci b.rr iþs .oi'ovisc lha-i; i:'c .id.f e (:Ð,jr.

'¿e i.,.::i eð- bllere v¡iLhou-i ihe conseni or' l¿e arcused-,

It "r,¡o'"t-l-cì inC¡¡ed be ¡iiific.r;lt 'i;o offer sugge*i,,iorls å,s i,o r.,ldi-cai

j-LltirrJï?ileiii.s iri i,he llrli;i slri a.pl!J'o¿i,c]i i;o inergei's al, tìr is ¡;i;rgÊ: sir,ce 'l-he

l)ril.iq\¡ has si,il-l- lo br,: en¿r.(lLe.J ð l.lo'É.Jeì\¡Éu " t,he or;i"'. si,;.nd:,-ng deíeci, -in i;her

p;r'cposals i s tlie i:,cli of ii-r-r-Lhoi'ii;r b;" ilhe Bca¡'C cf il::¿.c'ie ';c lTo.l-cì up a. 1:c1;cn*

'i:iallJr oÍíen-"ive ä er..'ger', 'i'.,r-, i J-.e â1:r. i,r:-jìrfrsl j grr.li-i;::; i s b::i r'rg ii,ncieïr,i1i.:.1Lr

beari-ng -i-ir ilj:icj ;he e ;'i,::ene i:iif ficul-i;-1 es of livrscr'¿,itbl--j i:¿? rr. c.)iilrl lLcd

ar.al ¿;;,llil. l.,io:..i 
"

i.h¿;i chal]-enges C,r. ih,s i:csl,recii'v; pllr-ici;¡ i.r'r- U'l,',¡l¡ and ?ri'raiir

!a,r:e i-rt ,,iie fulir.i'e?
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'laJ:

;r.îc :. :iLUi-I,: ¿',.,;' ¡., í fi].r:i,,:t"ç t,.È j-c;

''",----,1-lr--.<.. .,_:: -..( , - r.:.rc,lli_'. _'-r. r. Ji:\.t ¿aii:.i,-r"i't'i-, L',O

C.:;l¿:ii;, í'.,r:' a

j,ir.r.i.:l,i.,riì ciia¡'¡.c'Lel oi

-1 a.'iei'¡:,'l cot:t-L,r¿iü L -i-i.r

enpfi cn; fishe¿'lLai.l

h, i,'i -l!',it'¡'¡11t 
u

t-i| ¿---:.-\r has i-eLi.,:r:e i'ì i'c s r"ir:ir¡"in ¡

¿:,S ¿i rí cr'-ì-riiinal l-':.¡¡". Tjre bu':::i es s rltåli. .ì--r,ir.-q

[, a.s i: e, jlrd o.cr"enì;

i'1,: -ì nf -,t.r-r'i)ûce aä

Lirlg

()f

ihe

dark íc,l'

La"ci-,j rs,

1.,¡¡l-ì :i':,';j'

r.å.. "!L,rrrl(i r-/ J

a¡:¡-i i., e

/].t. ¡,1íì

the tr'¿¡1e ui¡iion lnoveileri!: ha,s

î,3 h¿-r.s 'i:e c;.1 ;,ri'e S-.,.::i';: fîorji e1-,e ci a.l-

ccirLbin es -l-awu .lhr: r:c-oj:er';L'i,'i ves

c,: L.ic (;'r,ir.re clef etice ,:.grr-"ir si ;h r:

il *e:i: 
jr i aj,,|si so i:ie !;;' ån.i ilì s

ÌL ,'¡e l-1.¡-.r,".'i :':;':-.,ri Cl.'j" l:i.::.,,. -.i

ili."-

r-Ì ¡,:"'; e-¡'*

irìi íìe ii:'i-c eg ;xrcì l-i;.lc= i,:!-.:; :-r:r'ai:j ãlûn":ii; f'La:rì-i-¡;',

scr;.ghì, a.CcÌj I j ona-l- prot,eei,i oil ä'.S¿jllr,s1, uh e r:i3crs

ii{)r.¡ier ili a-cl-verij-siri:3" i:¡t¿.ll':e'i;-i rlE,::rd Ìru-l-lt br-r;;i'¡L5"

h:,. l'e

-, 'r'-l

:': : i l:l:í hi: S

'Ihr: thj.¡'cl anc-1 lre¿;;es'1,'Llirea1, tc rhe ¿.n''ui*coir,l¡i:res f.¡:i¡

cli¿,--l--'l-cl;:t:cs i.f s J: asii-c philosoplri' alid bhe e,fí!c¿i.{j)i oi i-¿sr ¿'n-ir-'r't.:iirelt; "

u-::¿ed- .ì,ir¡:-i: ihe ?p.,-ir"isi' r approa.cli in Cana,cl,a is a.n ci:-r;l1r-:ûeC

ehorild l:e rep.l-icei:i i:¿i å Ì,1 (ri¡¡ seb of i¡elues " A¿ i;he p;"e sil'':i

fr"a,.i:iiEwoi"k cf 'r¡crl-ú ii'ad* is u,r"'dÈlt r,eri-e'¡ and, Cenacla.?s l"ole -''-n

l'ec,lnË'i,i'u-r;i;i-r:tz jLËj ü-ni:çjti,ai.n * Soi¡ie cbseîlier"s ha'.re su5-,:i,'i.::l l.L':-.i. lhj-:

tj1¿Ilge -? i:; -ul:e lia)e.rLc e c-.-e pci',iel :-::i i;i:lr: i,:rlîId e*cl'ictiijr å.ìtC C3r'l¿Ll-aes p1i:.ce ir

the jtii;e:rse llace foi: ¿o*truL,iti v"e ccliriLrel;ancrt Ír?ï,-\ts ihr.T: cc'.sl:iries pc.ì-ícy

ShC¡-;.lrì i.¡;,Iie i.. iÌïl j:':j ;tSi,liVe Cc:lL,::'-:,'¡-,i-r,'ì:j-O:-r a* .lrLic effj-ci:ncjt Õ,i inCi:"Si:r;'-* TÌle;;v

ai'grjít i;j.L¡.1, C:rlacjian l.iusine$s shoulcl b,e Êci'trdil,ecl ''.o organ'izi: -ì Lse-'l-f ic ¿:.s .Lo

¿.cr.hier,re 'i:.he s'l zc required. íor' -the r:iiue r:fficiencS,it !izç:t:lstt'i'y 'ir¡ .rile{:'L l;il-; s

ilciffpe'ri L'i rt t "

i',-r: ': xc.- !+*. ¿"55-!i
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¡, ll¡-i 'i,r:,j- rì'l¿i-rLi..e'¿, sjzc eriil rtr.at'lçtrf ;,1í'eìt.:ìLlre íor'rrfi;--J--Ì,-"lit-'êrr 1;L:ocì.rrct'i cLi. (ìrel:

¡1, :rtr!Be oÍ cc-;n'r¡.rliemeilt,¿lrj' ÍJl:oc'ir.J-c-i:s, ir:llie iriiìbi Lecl pl an''i, iiire ci ¿lliza,i-ì on"3

i{e -.;u¡ 5es i; s Lna,i i;: ,: ii:;:'5.: i' Iili-riçh b:r"ì ng s t og':Ì;Ìr: r' ¿ì nuiiib cl: c}Í s u,il.ll

nuli;ipi-e*i:se I:l-Ë-niH, i!ÍrkiriÈi 1:os;"ii.bl e *;ni: s¡.;eci"¿i.izeii-r:n ç¡f. fhcsc -l rl,c

:riÍËi-Ê-L1se .iJi¿täis ,.¡i-;h i,ll e s¿:.ire r.iortb ji1. cC otil ;Lì'i; å.É l--.efc-.r's> e coli:l:aÌei:ebl-c

s¿ìvi:tj c,r, 1.d- l:e; r'r.,:,¡,i.r'ri:,J in ''cì:,,: å:vci*al'Ice i).i co st,s ¡¡.cl- icl ¿:ij¡:,: itc:'1 ,:ìen'i,al' ic

Fr"od,r:ciiûTi. c'i\'i!t3,3t1,ii:-ïs c iic i;he e-v--;erì; ti.¡.'; sl.tci, ;,J i,.nr: ec,:lo:,i-¡,:$ riLii-gÌl i:, T:e

i.:¿:,-1..i zeC¡ j i, ,.:,¡pita¡i zes -furLhe:' i,hc r'l esi¡'¿L,iì-rì:¿r of a. su1 e¡f -i--u'e p::,-ì--Ll,;,',

sjj:rc e "'i L, i.i-rc::ease$ Lii.j r-rng¿ oí i:oi::l'-:f i-ai-1.;: a-cr:eí,''i.,ii:lc inr:)rgers.i * -inclrte;iJ,

2u Íi;t::y'Gi" ioi:nsoír: "H9då jt:. A-.-ÇIBpf;iZú. -lrç.f L-È åc,t",if.:ll {Tor-'crt),r:,
,;i:i'¡a'si'r,; oí Îcicnir: Press 1.962') ç",i]

3, i,i, G o ?tril-iips : jÞ" 
-J::'*" 

P 9L*92,



il , .j i-r '.i
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ì:¿ ,.r.: 9..,.[:.:.s1., :,.ì :,Ìr.;t; -, r.o.ii.t ;]:i _'l: . .:'.-. j1' .--¡ ,;r.r ,,;i,

i:i:::l-arÍi j:C er::cricltii-c salv:,;i.-i c¡:. fo."; C¿nada,

The pcssii:iiii:¿. o .i 'ls:il¿ i ai'j -f f i".';,:l',,r t''L,i

ilåS r: e cûgÌf i 7, eC .i n iì-ie C,: lll:; in es

¡"Ð.ri'ic,¡'r, i,On,:;í tire .r'r:eíieilÚ :1,.¿,'¡i,

, Li,

îrr1C i;i. I',f ,, 
j ;- ,r-',1,;:.

1....r- .'-r"-.-.- .--.^=,i . "rJ Lj-: L.,le5,: i)t'1,r,/ r.l_r.,il.S

Tliis i¡ii-,r3 s ¿s -Lù ,?i{ eve:,f ir.c.r e f.û nd i:,ri ei-l LÐ.1 ,:'l:i-leir',':t:. r n i.h e C¿;ir::.di-;Li:

âpit'cå ch io combii:e$ cûntrûl.s* rr0vrìrâ-Ll ec;ono:ic ill-årrii-ngrr ! ncw fne

íashioilabl-e r!ocl 'co r¡.".¡cicl sjucl"i cûilL,lngelr;i-es :',s chronj c ¡r-!l¿;.;¡:1.6:tri].e3|ú s

r'*gioi:-a1- rur-cl.el'Cevelc¡:re ni:,, r-r-r':lb¿ l,altc ed in'; evr-r a;Licna-1. pil.¡;'¡¡,g-¿ u, sur"";;ì.us

ca-i-,aci-i-;-, ,¿li e misd"i¡.ec'bion c f c'.!ií; el- j-nvesirii'¡:'.f altd- rcsöLlr. cÊ .1Éjr'3IoÌll-Í3-r1l .

j-jc¡¡evcir, i,i,, il;.r,s I j:¡.: q.r¿:l j-r,,)/ o f llposii;i.¡e i''g"r-ì-:.-i,ionir th¿.', ili a.lien i,r-t '¿he

s1lir.i.i, of rrri.e5a'oii¡e rç:gr-i-'l-afi onrl 'L,ha'l ch¿rrac i;el1j-zeC t,he ili::icì oí i:oì-.ic;r*

-i"Ìii-nking utrrJe : r.¡ì1i i.:h ccrlílirìes 1aw g::eu and ;oa:r'1.,l;i flou'i.shed-" Û'r.'vir;i,r¡;..l-;i,

a ¡.t'olr'ìbii-eci +.r.¿d-c p;rzc'li-ce, orrj å iuei'ge.r:-. ì'ln{:i eT'ihe one sys'l,ctri oÍ i,:ìeas

l.n,l va.l¿es ciu:r"ing fhe i:eriod of rrnegati:¡e regu-'l-a.Lionrr ma.y l-,eccme nore accep''i-

e.ble 'i,c. 'the rat-io1",aJ-'ì zing requ.j-l:emen1,s cf t,he ner'¡ ere." lie i:úgh''u asl'':

ho.',¡ f a-¡. does 'uhe pr esenL Ccr¡L'ni¡e -" Ini¡estiga'uion ,\eÌ; ¿ncl 'i L s a.ílrìtir:i sì,r'¿.i,i on

s""Lggesì: a.r:ì eËse.nLial-l¡r dwai:l e and cìesj-r"i;hi-e ç,;-1;t,erii oÍ regålãLi,]n? Shoul-r:],

'bìrer.e be so;rte fr.1nd¡,.r.len1;ai- cha.n.ge in i:ie \rerJ¡ ârppïoå.ch ihåt golierriaeni; 'LaL:es

to t,he le;gal con'i,rol of enierprise toda¡r?

Ti1 C¡:nacìa" i g i;o fciloi¡ -,;¡,-,pe1s exr-,:1il e s.äd- insLit,irï,e soûle íoïLn

oÍ iri4Ci c:.i,¡¡e p1-a.;mi-ngrr , 1Ìo..i 1-ong can she a-ffo¡lci- :.iiti*col¡bines coltt,z'o":'- '¿c

ì:e l.efl. in 'ri:e he.r:cì.-.i of i,Ìre cor-rr-bs'l,.'iio na;r be 
";-;rkj:i8 

l¡i-ii;l:r an, o'.i,cl.a.teC- sei

!+" Tar"ifís r¡ere recìuced on ilevfq)î:'år'i, ""tn ]-9A2s ,ùile in l-91+9 a:cl
lÇrjJ i;he l,a::iií on ma'cckres l"ras reduceei liii'cri,¡|i ic¿i;ern¡'Nio;naJ- a-gxeerrnnlú,

llow d-ireci the r.el af -ìcnship rrars lle't,..,;'ee::r i:n.,: *¿,l'LÍ.í rr:clue 'liot1 rÊcorûniend-ecl"

by'bhe Corunj-s-.ion a.nd. ì:he :ìet,ua,I arange r:eg*'i;iated a'b the i¡:ì;ernaiional
ccnfetneee iç not, Cear* There is no Ïecord of anr¡ use ìreing made io
ncJ-J-ií;, öc veTy paLeni ¿nd ira.cie na:"k righi's in cor-rneciioi'1 ¡'tr-i ih corirb"i nes

c.onj: rcl-,



t2û *

cf v¡:.Iues? In en)¡ c¿ee, i,he cr'lmine.l coii::f is Ìrald-l-l¡ i,he ii:is"rj-i;ui:i-on

fo;r: e. nj-ce ane-'l-ysis of eccncnic ar"¿u:nenL s " Tìrc cnpi;'ic:LJ r;1:i-ca.ch fo

iaonopoì..¡', by enplo¡rin¿ a c,ir-asi- judici a-l- bocì¡' i'r, 'ì:lie case oí r'est,ricij-ve

a3.::'ee.rre,ri.s anj an adid-¡rist,ra.t,irre bod¡r ir¡ i:erforn-lire del.ica.l:e -bask o-i bai'-..

Ðncli\g eccnomic considcr"aLions in mergel cåses" rusi be NÌre r:c¡'e flexibl-e

eppr.oech ia complemeai Lhe goals cf n¿tioiral- ecot'ronic policy in fhe nev¡

I pl anni-trg erå | o

ììo'øever, Lhe corrsLiiubional problen:. iir Canad¿. -,,rhereb;r cotn'rrircs

ccnlrol. nirr:i ap;oea¡: in cr':ini-na-l- fcrm å,nd l.¡he:'e -ì;he r¡¡Jiilil;y aÍ ci-¡.i-l" sa¡.crlions

ren:ainS in dcu"j:t is s,Lil-} t:-1resol...ecL" -4r-. af'L,enpf, h¡.s been rsacle i:c Ío11or¡

'úhe irconseri.t deúreerr pr'o-'.d,sion;-. of Lhr: Uni"ced- Stat,e*q Sirerr:l¿n and Claitcln

-ûcis 'nd ihe $cease and- cÌesisbrrci"der,s u_nder ihe Federa_ì_ TreCe Conuissi_o¡::

".rcf , in the 19(:0 ancnilneni,$ b;' liro'ridjis io:: :¡esir'¿-iiritig or'd;r's l:<:icr;'r co-'-*

r,'icLi-on a-nd iìren l¿i-'r,hcui con -r¡rcf ion. The a.pi:l-icatiorr Íoi a- r'esL::ai-nr:rg

o;,cl-el or fo:: i:he rrdissoluli-onÎ: of 3. net:¿er'û::'lnonc'polJ. lt'he¡: -l.here is n-eii;hel

a charge, incìici;mmt, oi' coi:r."'rcbion d¡oul.Ì ír'o1¡e r.th.';ther su-cLi a pr"cvisioi:t

is in.ira vires the ParliafteÌli, of Cana.da.

Ii i:ras of',,en been su.ggesteC. t,he.i, C¿¡,ada. nú¿Ìri, '¡lii'e:¿'ial-;e sorne

foriri c:[ autogra1:i c noi;ifi-c¿¡.';i-on a:i,:i i::r'ic:: scrr-ri,ing r,,dlere 3u ctffit,em¡la.tecÌ

Iitei"ger- inr¡oì-ves asseis oí t:rore than ¿. gj-r;'en âfl.or*Ìl.ru¡ ol woi.l-lcl i:r'.i-ü.9 i:ttlre

ili.an a gir"'r:ft p:"*po:ri,-i cn cf en j-nc'l.us1.:,:ir u¡der' : singJ,e cc'nf ro1, sirnilar'to

bhei en.lisaged L:ro,.'; b;r BriLai n " *i; ín'esen1,, tiie Depa.r'c:l:nt of JusLice h¿:s

7"ì;¡ir1¿lly ";o ce7,¿',:1n nei.'rspapeï' rîepcrt,s in o:ld.er' io decide if a¡ eriqr:--ì 3';r is

-,;¡ar":a'n ed as vlell- as for kno-''irr3 if a nerger has tai.;en i--,-Lå.ce* Iloi'¡er.¡er¡

i;¡is pi.ocess of no'r.j-fi.caticn is ii:c- first, step io'bha'i, mr:rger i-'olicy l.irich

is se-l-ecLive, r,in-ìch al-so recluiles r;he insl,i1;i:-Lion of a cu-,tsí"-j';Cici-l'"1

'Cr-Ì bu¡el¡ a s-l.er.; r^.hiCi i s co¡:sj.:-l.,rri,ioirall-;' t,-nlr:ili r:t'¿:'nJ-.'¿ ai ''¡his i;-ì ile "
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l,¡tåL enÉr:ges is iirai, if ¿.nLi-rcnibire;;:ol-ì *y is io Ì:e:'e--l-ei;ei- ic

ihe i,;'ì iìe-r ',.¡h,:;le cf ec,f:-rora-] c policy a-nC cl.evel!-ci.rileriL,, ".'tere 
i-i. rt¿:J' h: oi-,se-fvet-i

as oïie iirl¡ii-u,.tiellt, i:r a. itarr;r-s-ì deC- a¡:p.rca.cl-l',,r:r Nì:eir.cosil,it¡e -¡'e3'-i-'Laij-olirroÍ

elter-pr:i-se in a fy'ee soci ei}., ;ì::-rr irj:; p,1-+te in r, lle c::iili¡'l¡l '::ci:;-L'i n'r.Ls'¿

be .rer.ri- e.",iÊd-,

l,,T"e f he Ca:racliair and B:.j Li sh seL,iings i'c:"1-¿.'r.ecÌ ',-o ihe ,i¡r'¡ç¡-l c;al

in ¡-:i:rjr rt¿ili-? Clera::1;r, in'fjrr: i,ti:'eseni eilviï'onrlerib of ¡-d-valicecl 'ui:chnolo¡i;r,

hì-gh cOnCent:.a,';:îOi1 irlå;;'be i,arra.ü'i,:d ìrt p:..'ti.C'ri.l-:c' iilrlli-5i;i.ills, if ¡¡""

¿,tr€ io en jo;r 1a,-r.gc-sc,a,l,e econorii es and r:'eirr¿l-i-n ccnpei:i-',,:iv+; iri dciiicsj;l'-c ¿:ri

fo.re-ì gn iria.r.ke"Ls " 
'f:ct..TetÍex " 'i.o:r.' Ci.;::i¿d.¿. r.rl,C Br'-i t,ai.ti, -r:hez-e c¿r.l1 s-uil 1 ba an

ini:ense coir,:;oei,''i -i,ion r,¡iih ie-t'ge;,nci ¡:íficieiii ic::eign fi.r'r:riø'i1án- i¡¡¡'ì;1t,3-l ¡1r¡39

r;h'i,or'Lgiror.-t'i ihe i^rci:l,i-j. o Tc i;he U.5 ", :li.i-ii":-r-1:-i:,ici'raL. .t,r"¡.rl e j s -"'bi1.!., c¡r,l",'-r.ilii i,¡li-ir-i¡i.:-l J

¿. rel¡.''¿-i r¡ei-;; ¡¡i¡s¡ ec,:r:1onic -ìn:fluence 
'.e.nC 

-Lhig, t,c¿i:'lher r'¡iiÌ'l l,he -i ruiaie

fea.r c¡f 1-arge*scaì-e i:oue::', io iil:ì.Ì,:lJ¡ jueii f^l es j,,he :-rei,; rl,ti:r :'-:ci I i,rlc ,:i-r iÏtc-í'¿;e:'lt1rn

l'ndi,isf¡ies pa:lfi-cipating -i n ijrj-s ncr i:eciirLc-ì-o6i¡r¿,i,?,i-e c¡.r:ì r:n1-i' sr,:,r'"'.-j-ve oïl

à. co:'í,iienl-.¿:-i sce.l e, l'he B:'il j-sh Gov"e-¡:Llnen'r, rec:cgn).-2,=rj, r,iri s iu fori:.irig

'i;hrou-gh am,:;-ga.ni:,t:l-.-ri:rs ii:. l;Ìte s-lil"cl'¿rfi indusi-'r;: :- ncl zv"'¿ s i;i-1..-l- f-iirdirrrg 'iia;i'

pr"o;etftslCh:,:;'bheV*C":l-,.-lzi-.î,:.!'t,í'Lrta.t,t()'t-,1:e:i.r¡'oÍ-!-t¡lb-l-ei-i-'ì,¿,iii:i:ned

siltp-i-;,' -i n i;he L i.n;, iìi'ii,ish iiia.L'l¡:e''l ' Tn e ff ecL, c ou-11,Ï,:L rJs sLl- ch ¡.s C:.nacie.

a¡cl j]ri',.a-:in -,¡¡iii need an û-{pLr,i::l çci" cort, eirL c,f ihe rrrÌcnest-i c Lti¿L,iliei,ri i'o 'i¡.r.le

ir,coot-i:r-. of for'.'e-j gn Ìra,seri íi,r,:rs ¿::::-d íÌ.le -i i'rçor'ì:ai;ion of rhei r suirsi,,'! 'i"l'-,e

i:roCLi: t,s. ibù ;-,6.:.i-rr eri4:h:.e,si-zr:¡. â, c-lc:;ei linit l:e'L.iteel coinl:il'rç s a::ci i,¡:-if:t

irei'l ic;r"

iiir.;v ani;i-,;::rsf '1,¡"r,.r 
1.';;'¿¡r11_pposes soLle 3ci.ì, or c,.Ìrj,:c-i,iv.e- in iilrtt

ï -ä,, ot:¡: of i:lie cr¡i--t:'i:',-i.ì.in¿. gc'a1-r-; i-s i;h:;: ,:f ¡L ft'ee å,1-rcJ c¡-,iripe-rii,-i ve lnarllet

irr:".f,ilci1iJ.¡, fci" -i il¡ c,"¡ri salie , Trt lì¡'-Ì 1-a,in, c,tlrLpei:i.l;-ì r¡n i-s 'i,¡r be illl'oino.. ecl :.s

or,c iir€å-Ír$ oÍ e;Ll-,¿ii:ir.,g iin e;ipanding ece\üi!-jrt rúlh :1 Lrl-l- ¿il1i-ìl-.ojrìlÌ:n'jf , ::i);)'t:7-r':
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i.i'i-üe¡ ¡.tal ¿. iiû,.t!lil l--ì::l.iìr tli:r.j ,lí ;t:t..- ,-'" ''''- * -: Lf .ì:r¡ cJ.e., ihe 
"1i¡r,.+ 

Sciiol:'l; -i l:,

clì jjjtltin,ijS ij,liicj. a I'e b:l-,l;¡r'ec], ¡l-l(1. cr,ì 
.,rf us erl' ioe: Îu--i:''ilLl cl,esi rc ':c í'cl.lcr^¡

';¡¡¡rpu-r'is1, I '¿pplcach oi 'lhe Li*5o *-*-. i-'rr,ìee,-1 , cå.r i.,Ììe C:l¿¡-Ìi¿rn çicon.'-;:,r.'

¿ffo¡rl ;jt-cìl ¡i !1i gh-pr-l-irc i l,,lec] 3.1-,.if-cå. cL'? Or", clc:c s t:ri¡.'la rå¡li 'i,1 icl 'r'-c¡¡

d, i:el e c;i;-ì i¡,;1 iiiet:ger 
':clic;r", 

iii r,.iiicÌt t;a.se, new åd,irtirli si-r":i,-i -¿e fi¿-r"chi iLijri;

i'r:LIl-'û ¿ nc;:d-¡;,1"?

Ulbrl. i:.ìre e¡cìs sôrLgþi, b;-LÌle jeE-i s-j*¿iþ:'e i-r:'i ts c,::Ll''j-nels po]iç;'r

¿lrû u"traíiÈigr-rousI;r cÌef ineC., e sjJet-ì al-ly r,'ith i'esÍiect 'r,o rnei'ger" i:c1i ct', iìle

p:"esei:ii 'Î orpasse l'úl-l coiiiir:i-le " Onl;r ¡¡6¡¡' cå'.n r:lnÏ'e def¡:-ri'¿e ;ll-rrl eíieci-ì ve

"r-rl:oirc 
sal,s for an a.l -b ernab i '¿e i;o-l -! cJ¡ 'n e iirac'l-e u

5. rti"hnr:itclies, i;:ergt:r;fl â.rrd. ¡'lesl¡'iciivr:.Pr'¿;c1,i,cesrl ' Oi.D 2299 qp" ç*+--
Ðårà, 1 li. 1+
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gffiåtrÞAügå

Tiiås þas T:eer: a m*'a'j;r oÍ'bÌ:e puk)-å* ;:'*J-rråe* {cr le.*ie eif pa.T-åeÈeei

r¡f üa::a¿ia aeal Érå'baån in iheår +-ite:q;"hu àc j¡reve::i'b3te easi.rmuS¿i;å*:; *f J.atge-

sceJ"* ürj:r)3:sffiû llüT,l"ez' 
'*:nraagfu Ëi*:=gÊs'* t*:rs*1åd.ebå**:. i* *ne au-re vr*;r *f

aehåerå::g r:*r:op*J"y vrLicn åt år 'L,aksrbo å'bs 3-*gå*aå c*::s.1"us$,o;:,, aæci ræn;r of àhe

håEltly e**,esltr¿ied Lndlxs"b::åe* ån #ai':aeåa asrd ßråtaîn atåai.¿ed ik*se $osåtions

i:;r *r$.el"t'alcin;É anaJ-ganatå*n* ån ihe pasÈ* ?he d:Lfíå*ul"i'y 'lçr publåe pc1-$.*3.

ås3 'ü}e"t a partåcula:: m*r"gw r:a& 13ç m*'båsaÈed bS anf .nunÌ:er *f *oneå{tera.'*åon*

s¡1 bhe c"esd.ågs of nengerr ån åeferak'æus, b* raanL!æ "d -- e*ree wål-ï ?r*

*aeiall;' ciesåra?:le and açe¿{ L* W* ç;¡s*l¿s'aãedr ',',rhåT-e o'i;hers ¡,"¡å}å be s*cåeåT.;y

:ï'êfJT;r.fi;*råårrÉ ai*d need tra be dåse*æra¡åed,

0n Èhe rh*J-er frråtåsk pnrT:åå* SåIåry 3:a.$ adh*r'asl. Èo 'clse Íårst

*f tÌ:e pu?:Li* p*ååc;l aiÈe;"¡aati-veç r*h-Èsh ?,r*r"€ ån'i,rftriu-eed *irov*"} fhæ Èe.r:eie::ey

lt¿.s ileen le pres*rrg -bliæ ø'r"a't¡å,fi cluo *:rd *.#n*â*4royet,æd i::drlsirå*-q lla-'¡* ,b*e*.

l*åe¡:¿å+d a* J"eyrg as'iJ*eå:'pet"foä,ffiål"ü* i'¡s,s beefi eor¿std.ø"ed i* hr: s**ÈaI-!:y

¿ee*.Fäai:Ie* Fter'*evør, llte seeond ¡:*J"åa;r aåèerna1;å',ree -bhå"ir of puì:J.å* *?'.:â4e-

skråp" hns bæcr¿ tæed wh*rc åi has seeri:#d J.åke.1;rr tl:a-1,;:rå"ra'br L$:nrpû]"år -ç¡cilåd

r:c'h ba'å:rg fsrÈËi the desi.::ed, res$Iiis. fhe å?56 kæ*lg'åe'bår¡e Tr-ade ikei:'bå+es

åæ"b ea¡:råeE l**ila å'* ê,;ûl:es¿tÆ,ilbåecå åft,f,avor *f **r,:.pe;itåcn anci ås i:.ç;eü'¿*

præmcrÈæ r&*yei?gffecj;åtre eotipe'bå'*.åenrn-r*,r¿e 'cliård of Lhe i:oÏ-åey aLrr,*-*ndr,3-'veø,

tani¿di¿,:t e*n:¡bånes 3-*gå*laii*n, irt -oheor;yu h.ae r"*je*'beri, "*Tr'l¡ e,*zz*eçt*

cf rzvt*snai:l* e*npe-Lå¡i"*nTe eine* ll:.* lur'e*ur:t4z'd"L*rr ås Lha"b arirpeiå'hå** :tr; Ce-

*ira\ti* f*r- -ib,s tr.ÂÍsl ss,l,í+" 3*-rrb, bc+aiw* *f t,k* åeherprCIbate+* si. 'ffi2* enaat,-

rrsri:h$ L;ir ";he ;iu3åcia;';', a';-L'eclcs tn rii*n*Tü1is'i,i"¿ ;:*si;ione rnf. iaexç+::.s j:ir",¡¿

l' Su,pi'au ïntroC-u*iíoi-l



* .L3?. *

been sp:r's e arid i n¡:f íec.i:'ì ¡:',¡: , iìre judiri ar';'- ha s ¡':e je ct ed" a.n¡r perf arrr'ar'ce

r,l-.i)i'c¿.ch:,ncl, h¿s conce:r:ifr'¿;'ieri on ihe s';i'u-cl,u-:'e cf j-ndu,siï')i5 scl 1,hgì: e.;en

:;oci ¿.1_l-;' lesi;olisiblr-e p:.iliate ilct:oltcll-i?s, iii i,Ì.eoi';' a'L -'l-eal'r, ai*e fL'oi.ryrer-l

rillon, liorter¡er.. ''i,l:re 
1;::orLc', l:j on ¡f rreííecr;ive c,:r'irpeirr-.ici'-i'! hâ,: I.re e.¡-i r::rod-ec]

b;' i',i't" i,..¡al¡ coripe iii;i o¡t has beei.i inier"p::cf ed- j-n r,he cc-ru::us Lo itea.n¡ irt çííeci,

a.r.r;'Lh-ì n3 shorN r:f ccrlpi-e 'r,e i-ti,oi:tol-rcI¡i'*

C::iacla h¿,s a,l-so been prepårer,l -LCì iai:e li.r'gJ sc¿l-3 *i: ier;:ris3s i tr.Lc

pr-ibbc o"v,,i:elsh.i;l as & r.eslls c f prorar-'i,-ì rig coriipebi L ì on :,,.ri i,Ìl ì-,irge jrr'iti¿"le

ûonceri'rs " i'feanirhile, ilie B::' j--r,ish La-bcr¡: tax'i1¡, ¿.s s. iloss-iì,'l-c ful,ui'e govíjvil*

rnenN, lfrr)j)os es 1,o instai- publ i sli' oi'¡-red, f i rn; it: ce::t-a:'l'¡ s]ì Scpcli sb,i-c

tcù;::f"yj-sg ?:s :r n"i:tliocÌ of c::ea,t,inb trc:rc coi-:L',re';ii,'ioti"

Fa.r:arlol,¡'b 'ìn l.n;r d-ì tcrissi cn cí Tt3Íge ï i:ol ic;; we have sir"esseci

i;h¡.i "L!re ãlpìlrc)aci: shou1di be se"Lcc'L-i.,',:,; ¿ì:lcì ,:.Lrt-scri-r¡j::a;bfu g, Lr¿:.sed .li.s -l i, j.s

on the ;hecr;r ì:ira i lrrcpir;'-l ::,ci ì c i,.r'ocecd.inj, s a.í'e preíei,'rhle i,c Lli.e r.lis,*

soi,-.ii;-i r-,rr cf r:s'¿aj:]-i"sheri ril'J:ioiro:Li erir i'r,s å. r:!1eiìrrs oí ¡.'i,';¿.citi-irE rriayi;ei jrou,iro

fn ju<lgïn¿ ûanacli-all ¡-ncl E::iiish rler¿sr pol--i cies t-o i,h: i,,i'esenL ,i::.;; r;;i i;iii.t

tì,-i:rjd_ard of se Lec'¿i*¡i';J.¡ hc l.lr i:lr¡.e Ì:e ¡.:n ì neÍ.[e cbi',¡.:

Ir"oil cr,i,l. aLiel-i¡sj-:i c.l rrier"gei'cc-,nii'c-l- j-i'r 1¿ü;,-d.a,. cer'''1,¡:'irr ci'i-i,.i.ciis¡,,s

er'je]'ge : *.

define o:î.ience cl-earl;u'

ilio !;..r1,.,-l-i c in'r er"e st -j s in 'llie ;¡¡'ciitr: i,ioi: cf coLrLpeL'ì L'i oti

in¿,"L i,ii¿ pu-Ì:lic ill'er':s',; ìi:r ol;ll¿l a:;i:ec1-,s of er:rstû¡,t\c

errri:-l-lj¡t-tcrl , eco:,ioi:ii ú 3r'or';-i:,li ¡:¿:d a sciii-Ld- b¿-l-i:. 1:ce ri.i,' iiLì ï Oiiilii

'i.¡ consiii eraLL-i çr-r b.f i;hc ?"rt.fû!'r:e:ner,i", :tüilr,cri'ó

1.,r.,';ire llrrbish f,:::i:li¡:l-¿ rloi' ¡j:e irri,:r",¡;7¡.vf;¡ir

¿llan 1r,".:r": 
j-si, -,ii; b i-is i::;"es erL'b l:. ãi.í olt t,fi.d: Õ1.18'i'

¡¡e:.] "J" l,rlil':
)

2, $¡:s !i,''pe;:ld"i:'; ÏI l;elol;*

i'ej,'i't¿t
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[reï'8q:: E d

fol p'iiìll.o i-ìû:l-icy in" Lhe futlit,*, i,he :,r:.j-Lilr. ,qi.tE|esí:: i-li- i'--.,r.'ì .. 1

an,f -lhe resol-Lfr,'i oi:r cÍ ',,Ìt' f o.' ì.c.riiirg i.)ïob:l-rijtri : *

(f-) C::r^Lã¡Ìe ireeis i,c' t ,,.1?il- ;i, .:. -:.cícui ,, i:: fl:r --'.:'l -','r.,

cci*l-ì-ats li¿,:r,,i ¡¡lil. enfû:Íüíjli,j::il * 'lhr: ir: e oí ii,ie ì:xch:quer Colr i, s'::-r.¡':-'l-j¡ ic::'

i;.,¡i-l--i-.7.1-¡ gii üä.$e5 ,¡fí.e.:s i,ìrl: clj-s'"j¡:r:'¡ i,.¡r::lbil .i"'i.,',t -iÌl¿i¡, ;"n c.,'çc;i jt-iil.'r i:i ¡.:'J

ìrilh i lri.: .Ír;.i'i,l'i,l;':; ir:'i-n ¿ i.l i:i:: -- 1i¡;¿11' f''';-i, ri::' ...

(2 ) ïli¿ esçeni'i ¿l ageircy -ioi' i, l:rii.i, s e-1-ec L,l-,,-,,t il..l-i3l;î p'oii,:."

irh-l-r:Lr r.re !tol-cl- 'ilc ltr,:i iìt¡:.,:'al:-L.e is :r.ii. :ii.l.ilj-l-i¡'i;.'¡år.'i:ii;'t-: 'il=i-ì:r-ii:a.l , .Îill-i= r¡ c¡-'.-*

-¡;:il¡i.:¡..,f iri 'rÌ:e ,:rcC)ï1oìiiia irr,:rl'j;l..rlÌlÌ:j of ilri¡,iL¿- " ').t'a'¡, ?'r!a:!' s 'l,l-iíj t',-ìiLsi j-'"iLL, j-cl¡.1

i-:I'Òllleìt o-i irisi,i,.u-'L,ir^r s,;,cl:: ¿. Ì-ior.,'i;:. rci:'i:j-ns unrc¡ri¡l v:il *

()"; liti: ni; ¡-:r.Ì i: r' cl:.r.1-icl-s p-rÊ-isi-:ri)j-)Õ.Jes scilrÊ ob.i e c'r,'i ii-.: ai-r-i i¿rr¿cia

l¡Lit¡'i. a¡,:'j-ne l,i'ir ¡li.cis soüóhr, lll. '1,h..: I egì-3-1,¡ r-LüLi bt,-ic¡'í:; it¡il.ll i:l..::i-rf ,a.'i,tJ!¡i r:;t.Y:

riiake sireciíic ¡,ropos,'.j-;r -fcr" 1,hei.:: acÌiieïei¡e.r:r'i,, lirrcl.'he:r.' i i, lr,:: iii:i¡:r-r-8ill;i:e

,:sa t-,!;¡.: ¿.rdirlj,r:.1 sLr¿:-i.'t-1.rr: ';r:i.it',rj1.i1l c¡' .ifl:: i-rt',--:sei'i'r c.r.'j-lj-i--i,-l. -:,:,t.i"

(i-r) -i-rr, :r,j i:::.ir.i, ì-.Ì:e ::e¿r"cY! fo,r' loc.j:*hol,es i-r¡ i,Ìr : l.e -j :J,,u'1,.i.:t-,

h,;. b,i,E ile-qSteit riLUS'i,, ll¡; li-.-,jil'l, ì-iit i.cJ Ci¿.ì,C Lr'lr ì" ir - Lr3-LSì..;.1-r.t-i.': r ¿Ì-i:i h¡.: ì ..l:-.:

]:he r:,ase r"¡iLi'l li-rir;ir*,liiont åglGi:riroit-i¡;" i.¡l:r-i cl:.1 rriusr n.cr'.i'oe::':g"i 5i3{'ccl,"

llü¡¡i::g ihese g:,ç: 1i: i;he l,-:gis-L¡.i,ion '.¡i-i-l- ìn'¡oi-'';"rr ,": û{)ni,r-i-t'.:rö.r,,lli s.¡.::'i¡i:i--l--

i;..r'lcr: cf bäsilte ss pi"ari, l-c 3rl o

i5i .l:.::l 1i-r,i;itecii'i/ e -'.¡r5''-tl-,rli i'i. :.''-1. -ri':t'gers sl-ro,:..1.í.1. :i:lc1¡:,,i'r: rr.

+-l-;r¡.sc-: 3-'r'vi.n; llo-!'¡ei' l;c l,h,r: l-ìr::¿',::cl oi Tra':l-:: ir: Lçlli !cr:'2'::'L1 "¡¡ h¿l-i' l'i ì-:'1.¿c^

ti,::.Jiri';ç)i:geir.,r,L.iJ-e1;lleircnr:iro-1,i,:sila,¡i.tisc"i.aiit''î:.r'i.:)-'=rinl-i-'i,"ii,l,i-nvcs'i;-L;i.1;-ir:;li;:"



//\
'na, .-.ûirieLialìl'

i:::j p::c j-¡j--'l-,l,Ji å. rtt'jrJer'íl llr,r:Ì,ic j¡, it tì?iis

Ci,:'r,a..-:-¿- ¡,i-ri- :li.-i :.,.:.i:.i " Ií,-,,..i.gr.:-sa,i,ri.-j

''i'x

lr ' ".'. L i'.'.i, i..:,-. .',. -r- . -i î

;o Ì.: c i'¿r,.1¡;';.:grL l.; ¡r

1,...,. : ii i- I,,': l..:^.,. :.'.

ii: ili c ir.€iåï i1lr.irJ"e.ì " 3lr d i-c l¡esl-i r; -li r'r:is ,:i;ros e ii i;r-'.; a;.câ"'ú c'r

,''r;:',',r¡='¡,ifi nir^ -i,',ren ,'.ì r.¡iclei- t¡-le,ir. of .;lle cÌ.rn,esti-c ltrt:"Ljb i.¿1,-'l

(7'l Írfr"rçr,¿l l- îrrjûn{jriri (l ¡r1..anni;grr i:; liir¿l j¡ i,.Ð l'2

e;:Ì,ensir¡<;i]r in .'r'h e jL,';rrf e: :,-: .. 1-tol--lj,';i.J;: in¡1,.i:'r¡.üte::'LÌ; .ì;r¡ dir",-:c'i econoni c

a.cbi-r,:iL¡,', a::rcl iitis i s ¿.l ien ic ih c cirr¡-i ï'c'nr"evi" 'iTt. i'lÌii ch !-iìonûIJn-rLi; ccrrLri:-l

has g:roicl *

;c i'ire

tjcri-icirj-$ ItS , .iiì:¡ sr;'¡-L¡t Li-ci-r oi ¿rntí lrit:':ìitclti Of :rconciì]..i c Í-)ol ircJ lilllË'i,

'.. .^,.1Jli.l

1^. -l.)\1

ihe c1;;jer:tirr'c, sc,u3Ì1,1., ",,Ìr¿ lii:¡.irs crls-id.rx.ec-l- to be

o f Lr:'l.c'¡¡-'l-scige i:i;nr:c.'-"-rj.11 ., i',c1,3 | rrü,irfjJ:ips a.non.¡,: i;.r e

. ---.........^-: -r-.:--rl,: Jl-

va¡i al:,l,es i,c

åriC i.,hi,r tlicl.:r fo '].,.', ¡ L¿ '. -. . -ì , '.'ll l,' alcÌs ;o l:i-t sru-;,hi, -,,.i l,l- be c1.=f e¡

i:l.eC"'L,ecl j'oi-rf il:jeii ì,i-fti 1¡eij tf 'L,he p;r.¡.-l-.,', ,tri'- :ì r i¡ cìt iS i,lliicì :-,,1'e:j

'i.r6'lr¡-i 1r- Lh,: s-.: ie oí knor.rJ-e;rìge cf i"ela;i; ionsi:.iì.r¡ h¿-i;,¡re¡;l rl¿r'lre'¿

br:siness ì:ehi,,rri-or', ;:ril. ì;h e llcncpoli s'ì,"i-c and conpe ;-i i-rv e

çì;.r-L-ic.l,r.ri'e ,. n'11, ì;,sì-i¡ii.i crï, l,h¡rf -'is i.i:e sl-re cia,Ì- fii; li cf ì-h r;

iì1il''lo 1' o."*' t, -ì-n iÌi e ch oi-c e cí nÊ å.nrj j Íi at i; a-inabl e , i-l; i¿r'-l

f lr::ortgli 'i tt:i:t'o'rtenlrtd¿ s i n t,ir e 'L ech'rij crie :r c,rf i: c,c¡nc¡ii: j.c :¡r" a1.;,-s:ì-s ::.rrc.Ì.

'ir.L'es.in.'í:à'i-'Loi:l c, r' eüonoijl-i.ú e1*id í:itco é i:i;t t':;ili,:ûg j c:: o:.Î Glrt' kno¡¡-l-,.':iì3e r,rf i;i:e

:'ehat-Lcnsiri,rs a.noligsl; l,h,:,r:;e ,i¡.r'ke't, v¿--r''i a.'r'l r;r: i:1r íri::iìrcl s1-,u-d-Ji ilncl .l'i:r ñea,rci1.

l.,i,JrilcÌ ¡L:'ea.';-r'-;r¿:. ss; j¡i ii:e ¿ri:L'l -mcnrloi-;i eri..ioLce;rl:tl; a,.:iYiat'iii::s, ¡.níl r.risc:

-i;he ¡:';:siige ci ';!tz sti errcci of ecoiroilù-cs 
"
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f 1ry

ll?i,'DIli I

TII-1 Ciil'I-L:',ä S rlliil-qTIG,,i.iï i,ll,'.CT

il"S"C,, L95?-, c"3il-, r.$ ¡,(tc:i.rd-ea \:t¡ L953^54, c"5l ¿ircj l-96A, c"i.,,5,

3 " 2 (*) titt:li'gei:'rl t11eã.11s L1i\e a. cclr-l,i:iiio.1 ì-r;i oi1:l or irr.ol:'e lierscil.s ¡ r¡¡]ii:lheï'

by' ¡tu.:'ci:e,se cr" -ì e¿.se o.Íl shar"es or .rsse 1:s cr oi,he,:',.,.tise, oÍ arlJ¡

co::r1",r.oi'- a)ver ol: interls'l 'ìi: i.,ne r,rlrol e cr.' pi,::i cf rhe b,.isiness

,;f ;:. i-ro,li:'-:i-i 
",c: 

- :r:1-r;clier', cir.sitti,:ier ().r. a.nJ,r ci,her .pe_r.sori, r,rheïeÏl,j¡

:. )( î't

couçef ii-ioii

{i) in ¿ -Li"¿.c-',e ci: incìris';r'¡r.

{-r-i) ai:tong ì;he scr-r.rc€js r:f sr-l¡:p-]-;' o-[ e ii'ade or inCus1,::¡r,

/... \ii-i-'ij eilÕng;hi.: cui-,iei,s ío:" si,-LleË.i c-[ ¿i l.;r.acìe c:'inc].us.'r,r1,, ()7"

|"
'..i i.; o;lle1':rise '¡ìran i n subi:arag::a'"phs (-irl , (ii_ j anC iii-ì ), i;.;

oi'ís J-ilie1;r;c be l-essenetl io ihe cj-e¡.ri¡len'i, c:,ag:,-ins'i; i:he

inieres''', cÍ tre ¡.Lri;J-i c, .i'¡i:eiire¡" 
co.1sLr-Li1cf I p,r,,;cìucer"s c.l. oihers u

?ri:¡n¡;jg!;t': ceâns Jr si'ir uai,ion i,':Ìrere oíre or ürc)r€ jletsons e-i-LÌtel:

:;_ÌrS i;an,i; l_l ]- Oi. ,lCftI.JL=--ç".:f-", C OnLr-.,c_1- +-li_j(.)Li6hçì_r i Ç, :-, -;rl¡, r.. r. I jJ

ai'e¡" .i:lier'eoí '¿lLe cl-¿.ss ,:r' spe ci,es cí'l birsl-ne;:; in ';¡hi-cl: r¿irc;..

åI'e e:fiEagçcl a::,j- l:j¿j\ie.-ríier¿'tecl- such irr3-sj-n13sg ot ar-'e liitei¡,Lo

ojiei'åL¿ 1i i:c ihe cieì;r'ì¡lent'-r:':"g.,:.ir-rsi bhe inLeler:r ilf the

p"-:.bl i-rt, -.:lr'-ìÌ îÍ c¿insLlirlers, i:r:oCL-lcers

she,-l,l noi, Ì:e c'reeüiÊiì a iuûrìoplr.Ll, i,ii Lli-i i:.

.i:ì¿.2'l',g-i: i.,;plÌ l-.j. I e ir.I on orr--Ì-;i o i 'rÌr ç exr:¡'ci ¡; e

j';;rnerrì: r:i a.i':-,, irrì;ele sL tì eric¡ed ',-r:clei' iire

t.ii-hei' rLcN cf ;¡he Fir¡'-l-i-;ì.itierrì"i t-i Can.e'-1.a.,

¡t .; 'ì 'Ln:,;i,-i i-;:r

l !t-_-JLì¿_:

,li'

j" i:

l:ü i

oi' en-

o! -t-]'tl
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* i:t1¡ ,.,

il) i;- sü¡r.:r'-i-ci i:i¡r'i, of c:'i rrli r-r:,ì- jLt'i;clj-ci:icr: il l,l:e Ii?..jï-:ÌtLle

¡Ii¿J¡ åi åürJr ¡'i.¡]t" iii'i l:i'1 ::. Ii:ï' :.'r:r 'Jt.aìa).!"t, i!:e¡+;¿í-i,îi' r-iIrûïr pr'.: l,e Ccì*

ir'¡,:.'J .,orliiir1ncecJ. b;r -i¡.To-::li1¿¡bion,:f i,he.i,i,bo:"iL91; Ççngr-al_ of

Ca¡ed.e ci' 'i,l',:i-: a'i,icr.r.e;r ge;reral cÍ rùhr,: jl:c-.,rinc e fr¡::, ih':

jrl¡'¡cos eç; r:! l,bi.¡ sec'tion, a:rd -i n aCci-ii:icw 'i,r å::r;r ¡i¡*t

iteirali;.' iirrpos eci ôn rÌ1e ,lej:sr:ri: c onr¡ic L<;cr- pr.oìiiþ.i ì-,ir ';

::.oLl':j-¡:ii.-r¡-;Lion ,:1. r:eitei,i:ioti of ihe cffence ,¡i. 'r-,he d-o:Ll¡¡

of eny a*'b or 'chi-lg bi. t,l.Le :lierso'.ì cc":rlricì:ed- ür" ,:1,'lr¡ oì,he::

llei'5on ri.irecf ed '¿o't.'ä¡'iis ih.r-: cirn'rirri¡af ìcr ci' ::erlet,ition

o.i 'bÌre cffe'rice ancì ',.he¡'c the cc nri c'i,iox is l.ú''¡h t'esJ:ríicrù

ic ¿ì lÌíjïger ,3r' rìicÌlciiit)l;r" cìJ-l'e¿.i, i,j:ie peÍsÕ1-r c,tnt,.i c'Lecl. r¡"

a.n;"r o¡h.rr pe::son. l,c rj.c $ [ûit å,c-[;j or, LÍl'i ri¿-,s ¿is ix¿],y be

nece:ìs?.ï']- fa cl:i-sscl.¡e l-,he ílrey.3eï or tÌlc,nopcì;;' j_lt sucì:r

iila-nrieï' as bhe coir-r't, di-r,C] cis 
"

i2) ii--lieye i; api:ears -LC a su.per':Lci:. cour"',: of c:,'îinj¡ia-l ju.r"isrJ.iciir:n in

¡:r'oceeC-ingF toi¡lmerlceci b¡r ìnfcrina'i:ion cf iÌr+ ::ritcri":.e¡;'Ç¿.,s1.ej of

C¡l"r-l¡.cla oi: ì-,iie r:.1,''.ct'nej¡ genÊT"¿.1- r¡í ihe i:i:c,"¡ince for bhe pu::poses of

Llris seciic:r r,i:¿.|, â Ë€r soi: h¿s iìoie, is .,,bo'"r'L io d c cr. is iilie-ì,;r

'Lo Co ål"ri¿"r ¿a¡ cr' "Ll:ing ce:rs;"ì "i;r:-'[i.n8 or di¡.ec-led l,cw:r..rcjs i;h.e

toa;[iÉsiûil of ¿i.rì o.ííei:ce u¡:.dei:. Fa.ri',r, the C,:,'-:_r"; rJlá,.Jr lt:L',--rir¡-it

',,he ccinuússior:. o:f LÌ:e c:ffence cr. Lhe ilciirg o:: cc,n'¿ir-Lu¡;L',,i_cn oí

art! ücL .:r tÌiing ì:y ';h:.i; jl€r'sori or' å:-iJ¡ obhe:i itrrscn :on:L-::;r-i'Li¡ig

or" di:eci;ed ir:wai''ls'l,he coilinis**icn ,-:i ::¿ch a:: of.feir"c.j, a,n.l ,

i,'l:erc i;l:le off erice i; iiiiir :'espec'1,. io a {ÍÈT Eet c¡r. riicücr.l,,olJ¡.,

d.ir"ecf th,ll peraotr c:: trlJ¡ oi,heï' i-)eïson i:'¡ rl,e sucll ¿.cj:,s *r' bhii:g;r



-. :',, -.

eii i.rl.ì;ì' Ì:¡i l:eû:e$seïJ,¡ to 'lirisol-ve ihe r:iergei"'i" äionopcjy- in s-rcil

i'ri¿lJìtiÊï ¿s t, hrj co u:'l; i,l-i:'ec j:. s .

'i"33 ,lver'1i pei'Ëoil r,¡hc., -'L.s a;ti:Í'';y cl i::ril;r i;ooi'lì:ntti¡in¿1;'¿.ssj-sl;s: it1, t-rÏ

rn Llle fo¡'ii¡.1,'ì on of r a ßierteï ûr rßonop.c] j¡ is gr-r-i-]-1;;' 6f an j-r-¡:Lì cj;abl i:

ofíencc a¡ri j- s -l.i-:,-ble Lc "i r,ipr ì sc'tr.r:ieili fc¡- ¡r¿o -iQ¿'i:Í

,J. ?- CF Ti{I Cûlt-lIi{ES I}IiESTIGÄTIC1']:itil, RoS,C"r 'ri52, c,-?)-l-¡ (:'.:1rea.icd h;r

S"C', t9óCi r¿.!¡j),

Tl,r: rrco',¡bi-rre; rr deí'i tricioii (nou ::'epe;rteC) 
"

5. 2 iti 'uhis Acl,

iO.,ì rlÕorrrbi.it efl rní,-ans ¿:. ÍolL'i...l;-r:r-ii cri h¿:-¡'i itg t-'cl,;.-,riloi: 'i,t-r a.rr;, C.li:irrtl,.fri-ì i;r'

i'rÌlicrh na;r i:e .Lhe suÌ: jec'u i:f -l,¡"¿lde or c{Ìliiiìe !'ctr:, öí t, r"rc oi: itLcl-¡r'

ir.rrscnrì ì:;t '"rntt r:-i ¡,: ct,u¿I or' ',,acii ccnb::ac'l , agreernen'i-' ol'

el:rargeíterr-ll l1e;.¡in3 or d-*s.j ¿rrei- -ro ìinv'e -i:l:'e effer:t iii

(i) l-ir,ú;i-.r¿ fa.ciliiies for Lra;nspcriing, prorlucirg,

ttl all: rr-íaciur :-n¿, sr"i i-."c1-;,r-in g, s'c,: r'i¡¿ r:'t' ð-e¿.Li:' J t a i'

(ii) p;'etr::Lrl;iing, lj-ririL-ins cr'l-e:;senii:; r,'i-".r'r-,i¿ìt'Luj"e o-r

prr:c.\r c', ! Ç.n, cï'

{,itt) fi-xir:g å- cc{flriLoû ;;i-iúe ,-,i ¿. il,i¿il-e ¡-rn ci:, oi LìL t,:Jûìiïiorr

':'i:til;ti-, (i!. 3. {tíjili11i,-t:t crlSl- oÏ l'l:¡-tl,itge ot" ir-¿.ti¡.-,1::;¿tuicr, ür.

/. \ ,
ij-v j ei:ii;i-qc-l n.g ';,he ;-r-rtce, !; enl.¿i ü:' ûi-rsç ¡:! ¡"¡";ic-l"c: vertt il..t

sicrage r)ï'cîr.r-:L:i:r:¡:,: ¿,i'd- Jl:t, c i

it¡) p:':e-';eriti.n¿ or .l-.eçsei:.ing ccnperi,it.i;¡l 'i¡', t;t' su-',:sLa.nri-¡il -l-¿'

conir=c.l-.1 j;rg rå ih j-n ai:r;,' i:ar.'f ic,iil.,:L,i-' åï'í),?. o;' ,-i.j-s i,r':'r, r:t:, ay

g.,:iir*l:.1ì;r u p¡:9:1.11.r;i,'i úÌ:1, t'.D:::..:"î¿:.;'¡,i.¡.i:'Ë, I)t.ii'Cl ::.s,.:, Y:.':,':;:-::: o
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'.c{:e::,i..¿aì. 'l :r ;liii';,-l¿itüe ci ¿l-l}'' ågiî"tliijli- sl'i¿-r,*1, bc il t::ii ::i. i,c, \::r¿

;:,t;.r.'"r'aj';rr i,o Ì;l::c p,-ti:l ic i-:riele ¡ i:, ii:,1-€,s;-; i:lt:; llr-r,,l:i; i: ;:;Lis,ii ecÌ
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* t.Lí; -
li??¡l'l,1il. III

Sj-Eni' Ì _:,cT .1-8!ur,

5.1 -v<:t'y Cr,,¡t'Lï';rtf," ,:tlil:,-j.l,e'r,-l-ci.i 'i ':: 
'i:,he -ir¡r'iir ci ir'iisi r:,Í r)Lheí'ï;''l,r:,e" l,i.'

cr-:n.t:i;:Lrlc,-," ì ¡t i es i,ta,'l¡i,i c:f i,¡'¡¡d e tt' ccli.ilirel ce aírilng 'bl:¡: s cver:a-l-

Siai:.es o'' i¡ii,h íore+gn irat-i citrs, is hel'el¡.¡ r,Ìecìi.r'eli io be il-l-eglr'-sâ?e,

S-2 lyeÍ'l p,er$ûr.l ,,;hc, sh¿i:l-1, iflono!:ol-ize. úï a'r,Lerrçt, j:cr [i,J]:ii:ÌpÕJ.-jrz€, c.r:

conrbi-n.': crr: tr,;irslfiie r..i-lh :;.:r.¡,' ciiieri' j,rei's':ln ur' pe1'EOnsr 'Lo iricr¡.r¡.itcl,'ï z:e

¿ìrly IJår''i; of bhe ir"¿.C,e Lìr' cûm{$er-ce ÊJnong i,he sçveral SL:¿ies, c:l -,.ú'r};"

fcre:ig:l nä'i,ior-'r, shal-1" ]:e ricenie'-l ¿u-i-ì-ì;;r c.í a r,:i-sd-eîeano:'ó è õ o e o

CIA:-ÍO¡I iiCT i9-l-ie.

S"? ThaL no co-r"5icrlr-ti-on engageC" i;.: (loirliûe:r"rle slr¡il.l accir:ire, di::'r:ctl;r or

ínC:il:'ecil-[, 'i,\r: ,,'¡hol'; ci' ,!.n;'' pi::i"rt ctt t,he sioclc or. r.ri,he:t r¡]iâ-,:e

eap:i-ì: e1 o'î aäclher co-r:pc).r:il,j-air eir¿;:.ged also in rr)ftüe rcÊ: wÌrere

,.':,a e!icr:l .lf luc:r i,.tcju.j ¡i:,i ctt ::,.a.¡. l,e t,o _"itlrct.eirti¿.1-];. l"_cSSelr

coäçeLi-lic,n betiaeen ihe cc,r.i,ora';icn 1,"'h,-:se s Lo cll j-s so e,c0.li-¡,çai

a.ricl r,lie cclilpo:.'e,li-4ln :'nn.kin¡ í.]r. ¡,.{tc,:¡-,.','r,i.f.,ti¡ 01 f,o ::esii'aj.ir si-lcit

tot-rfr!er'*e ii: aü;r sccfiorr oÌ^ côl-]:riflr-íi:Lt;,-, or' tend io c¡"eate a r:.cno.oo1;r

of airy l--lne of coi'rliitei"cÊè

C.TICIü ¡,ÇT 19i4 as re",-is:eci ì:;,. ihe CELLE¡lL*ä¡F,1ll-fiË. LC! i-95A

S*7 iÍci coi-pcration engaged, in coranei.ce shell. acq,.ri-.r_,e, cìireci;i;r cr jn*

di:'ecil;;', ihe i.:hol-e oï ¿ljlJ¡ par.'r, of thr: stoc!;. or othe¡, i¡l'tâ::.-,.1:r.l)-i f ¿l

aiiCi ¡c çnrnor.ef."ì ¡:ir srr'l-,'ir¿C';, 'úc ihe jLi_::isd_iCl,iOn of i,ire Fed-er-¿l_ T::.ade

ilonrúçsicn si:¿ù1 acc¡iii-* ine l.¡no-ì-e oii ârrJ pÐ-r| of '-,he ast:ef,f, c¡i



- l-r,? -

åûCLneu Ccl.l-rcí'31-,ion erlóågÊcÌ al sc i-n Ccrline-¡'C!ìt" \ltleî{-:, .i-rr iLn;r ì-"i lie

)f 'c,,Jr;J.ii:.e!'r:e -i-ä ¿i..lJ.¡ :(1c'u-l.cir of il:e r;cu.nl,r'¡i, 'L,hc.: eilecl; c.Î s.icli

a.i:qr-ij-siiic)ïr íråJr Ì:+: sl;-'r:si¿Lni-la,lIy .Lo ies;:en clirçeiiri-Ën ci' lo Lijlld

t,c rlcal,¿ ;" ilonopoi-;"
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AFFEJ{DiÏ iJ

il0T :iiljrli'Ì,ST .!"EST:r"riIl'lTS C'!- icrl'?:liiTlOl':i h95? 
"

5 - 2J ;*ry c,.r::sol-,i-,i,:.i,icli. oí e;:ieri:r'i.ze s sh:1,1 j-in¡riecij-a'r¡:l-;i ì:e ::e.-,or1;er"ì

-t"o 'çhe 'li:¡:[,e], :1-urt,hc:'i';¡r :i f ¿s ¿- ¡'e s'i'.]-'L oí sLich conso-l-id ¿ii.on

ihc: pi.r''ulsipa.i-ì rrg ent,er.'¡rr-''-ses ol:i,3.j.ir a sh:.re. af 2C pel cen'*l oi'

r:io¡'e af 't,lre, ¡rr:.:¡'L:ei, "'.¡ii,h rr.;ga;:d .t'; a specii"ì c ;;,1:e í-,'Í ålo(ls oi'

c*Énq:í;-'i.å1 Ëel'r.¡ices, o:r if cn¿ of tlie e;r'r.e::¡,r::iscs 'i ir¡¡o'l i¡e:l lta.s

su-ch a sha:'¡: eveti -u.d-i hoi:t 'Lhe con sol--icj a-blc.,: " The fcl"ictl¡i'i ng -ì:i'ân.-**

acN-i oirs shaii be cc;r.r si-d e¡'ec] as su-c!¿ r:o.lrsÕl id¿lü ons :

L, i'!er.¿ez' i'z'bi:. c¡l,lrlr' t'llcr":-ll:i set;

2 * tcaüisi r^l on oÍ iYre t"tçt't ãsr:;r:ìts c:e c,'l.,he.r' cnie::1-'r'-i,ses;

3 " Aoqi:isiii-cn ci ci'itrË.r ehiir o f 1il anl s c-f r-'i, l:er ei,"'.',,e::il.r.'izes ;

l+, Conä;ral,ts lrro-."r..d.iag fc"t' -Lhe r:se cr iiiåiå.ge,æni r:f i:ì-anr;s oí

il'¿h e:: enr ¡:¡=i:,i:i"ses i

i. -rcc1-Lisi.iion cf pl.r:b-ì"ci1;a'.i,1ons oí a"ny k:¡id in ci]:er erl¿e¡'r:-'i:i ses

j-nsofa.r aç gu,ch pari:i-ci¡:af ic"rns, aI¡t'¿ c-¡' j-n cc¡itii:i;ie.-i,-i ci:

l,,1iji c¡he:r 1::.ib-l ,:''i;r:.ijoi-rs he1-ci b;r i;he ac':r,li.ri¡-ig elrie,:'¡:.i'-i-se

iLse-Lf or b;"ä?i eni,ûïp¡'ise bel-oligi-ng i",* e c;:t¡i'b:Lie';¡j..i,l:in

ihe mee;ring of Secij-on 20 of bhe Si:L-'ck Cc.i:¡:crr;li¡;ç î,3,1,,r,

e.-i Lain i-! $lte r','i c! 25 i:e-,: cei;-1". oí l;ir e roL-i--lg c;..l.ri-i,;3-

ß-tocir- o í''i.l:re cì;her" el'i, ? r.';,r:L'i-:: t *

3" 3,i J'p*i:. r-'er:ei li-i Ðf a lepi:rL i::Lii':rriìilb ';¡ Sec:ti:t:i ?.j, !j-r';;i, iì:'ii''J,E:nü€r

ihe Cai'ie-'l- .ii;i:,hcrit.¡' :t:;:'¡r :ú,.rii:(t1n iÌ'e ,:l.i't,"i.c-L pa.li,; ic, :1. o:''¿rJ, li':.i.:'ii:i

oï' iuä-j¡ :i rrr¡j-Le ''¿h¡.;il fo suL;rli-t, å i¡:'i-'r'ben siat'ell;::: i, tcj-th rega-r-'cì- ir:

Zhe c c:r silric'lat ,i otf., :ì_f tr'f* lr¿ ),.::: t?2,í:1.)\ "i,cr ¿:;,-i:e ci l-|¡;¿þ , ih-':'o.:-:.gh ì;he
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