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INERODUCTION.

Before we embark upon s detailed study of the
Athenisn law of succession it may be in order to draw the
resdera's attention to the difficulties of the subject, teo
define the objeot of the present essay snd to explain ite
stracture.

One prineipsl difficulty ie the masss of suthor-
ity both anmgient snd molern which must be resi snd digest-
eds In the present instence this problem wss considersdbly
simplified by the imprecticsbilty of comsulting cedtain
med ern works shich asuld have besn obtained, if at all,
only with the greatest diffionlty, Our enguiry has, there-
fore, been mestricted to the re-examination of the chief
anclent sources with some help from the stemdard modern
~authorities and our conelusions should be conditiomed by
these limitations, It should further be noted as will be
ghown in the segquel, that upon some of the sncient author-
ities no implioit relisnce can be placed,

Degpite the diffloulties this tople has been
chosen fa a2 firet venture into the provinee of Athenian
law beceause of .?;flae importence of administiration actione et
Athens in olassical times (1) snd becausge of the importance
of the subjeet of succession not only st Athens but else~
where in both ancient snd melern times, Succession to

(1) Aristotle,
Plata:

Ath, Res, 42 (5), 56 (6), 67 (2),
Lowe 228 to 922,




-

property upon its owner's desth 1s ome of the very
{mportart methods of soguiring exd tremsferring éﬁmr&-
ship of property and the rules governing the trens-
niseion of the property of o decessed person have o
great potentiel effeot upon the soomomic end eoolel
1ife of » people. For exmmple, 1% 18 o possible
hypothesis that 1f property is divided wpon the death
pf 4t owmer mong his several surviving relatives and
the wenlth Sg thereby d4iffused mmong nany & demnoracy
vosulie or 15 mainteined as ot Athena; sheress on the
sihoy hond 1f 4t Sescemds only to the slieet con elone
end 48 thershy soncewbrated {rom goneration to gener-
stion the meslth tends to centrelise Lo & few hende and
on oristocrosy develops as in BDuropeen countries of the
Middle Ages, This hypotheels, 1f tensbls, eugs
one of the %ﬁ gm&i&i&iﬁw #f fuheritonte.
parhepe on the other hand the rules of succsssion follow
$u theiy a&%@@ from the politionl chengew of o state
fre tosd of the political sonptitution being offesteld by
any rule of eucosusisn.

1% shall be our firet considerstion 19 cet out
sloarly the provisions of the law. We hove not Icaund sll
the vules of Athenien succession lew or even auy ooneider-
able pert of them set out in Soglish in o convenient
consacutive fowms It is, thevefore, the objeot of this
4o sot sut beiefly the subetantive low at sthens
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which dealt with inheritances In doing so we shall not
attempt to disouse at length the possible alternatives
where a point of law ig in dispute, but instead we shall
be content to formulate our own donclusion end reifer in
notes to treatines where a full discussion of the con-
troversial point oen be found.

The adjeative law or rules of procedure will be
dealt with only very briefly., Ite importanmce in the study
of the law of sucoession and ite effeot upon the results
of the law arve fally recognized but are not here emphasized
because there are already several olear expoasitions of the
law 0f procedure which are essily sccesaible in English (2).

The tresbment of the subjeot will £all into two
main parts dealing respedtively with the two grest branches
of imheritence law, namely succession upon inbestacy and
snceession by will, There was a third method of disposing
of property after death in the z:ra%iaé of adopbion, but
with this we shall desl only incidentally, inasmuch as,
shile it was a method by which an heir was chosen snd was
therefore in its nsture testeamentary, once the helr was
chosen the suagession passed to him ss upon any ordinary in-
- testacy, This essay will not enter into the mechanics or
formalities necessary to mske a valid adoption,

{2) See Wyse's artiele on Greek Law in A Companion to
Groek &tuﬁiw. and G. Bs Xennedy, Vols ili .
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The structure of ft\rl_ase. essay o8 o whole is
sufficiently imdicated in the tsble of cemtents which
must also serve the purpese of o general index, The
sppendix on proof or disproef of legitimacy desls
chiefly with matters of evidence and is ean interesting
gidelight on Akthenisn privete 1ifes The seocond sppendix
eontains e complete bibliography which alge gives the:
key to any ebbrevistions or references used in the foot- -
notess The third eppendix is provided for cemveniemwe in
reference and lists all the speeches of the Orstors here
employed in numerioal order with the name of the spsechs

It remains to sppraise shortly the suthorities.
upon which the d iseussion is besed.s They consist primarily
of the speeches of the Athenien Oretors, the woarks of =
Mhanim ‘Philosophers and aBl.‘a"_;Qgrayh&?;s gnd one or 'tswa phays,
Becondarily there are owe or twe Latin sources and & lerge
sumber of mol exn commentaries, m@am gives a fairly
complete list of both olasses of authorities inocluding lost
speeghes of the Orators {3)s | | o

‘First of the Oretors a2 an suthority we must place
Isgeus wWho was probably the grestest Athenian expert on the
law of eucgess ions Eleven of his twelve exbant speeches and
meet of f@-h-:a"gfasmemﬁ and lost epeeches dealt with matta,;fﬂ

{8) Lipeiue p, 538 -~ 559 and note 5.
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of fiz’;}ze;ritmeaé;imatly or indireotly., w&se vé}iémén‘ﬁs
1y assails Isgeus' trustworthiness as a \awr.&é becemse of
the contradietions end inconsistencies in his :argmeata;
Gertainly he,like all the other Athenian oretors, was
‘brillidesntly unzcorupnlous ._:!;;n‘ wa&‘piﬂé, - ?fmiesss ing or em-
vellishing feots to sult his olfemta’ csse énd he may on
ocossion have put the lew in o felee light by his mthod
of oiting 1t UYevertheless i% is most imposbable ﬁha% he
would misquote o law or attempt to suppress 1% and imar
the vimviﬁabm risk of being discovereds The laws were
eomnon knowledge to the eitizen juriste and such a prac-
tice 1f detectedwpuld do his olients' ceuse more harm
then good, - Purthermore the penalty for misguoting a lew
was death and he would net be likely to jeoperdiize his
clients! Iives (4)s =

Demosthenes, who is veputed to have been the
pupil of Isgeue, hes ceveral speeches dealing with inher-
itanegy In _ﬁwm we meet diffioulties a'ims;?laiv to those in
Ieaeus »tkaﬁgh,;}wmw lesg frequentlys Several laws aere
‘gueted in the speeches of Demosthenes sbout the suthent~
ioity of which there is considerdble controversy but whiech'
for went of better suthority o eny emthority to the eom-
trary we heve t cken a8 eubhentio {8)s iR -

"‘:;4,‘3,. Bonner ps 59, nete 13s
{5) Bommer p» 59s
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' @he valua af Lyaias ie abvimw.' Referemce
has slso 'aeen msﬁe to a s;peeoh of Iawrataa whiah &eala
with & case a‘b Aegina but prebably gives a :tair idea of
ba‘bh A‘&}maian snbstantive law mnd A‘bhenian praaeﬁurs.

. The biegrapher megenee Laertius aites o
several m.lls which he alaimef %a qua&e verbaﬁm aaa abiah
prave very helpfnl in the seeti sm wilia.' Plntareh 13
naﬁ vsry reua‘ble a8 8 sauraa hu‘k wa have rafarrea ‘éo ano
arﬁwethiam | o o

| Flato'a Laws while they am an maaliaatian of
law stﬁ he theﬁgm 11; shwld ‘ba, give us aeme élue to the
aatual law ot mhans in hia time. ieﬁatm’s A‘zhenien-
sium lgg_s_gubliaa wherever it #m@h@s upmn w anb;}met ia

a iirsi: mﬁe anﬁaarity and eaan be meny tmateﬁ.

&riswphanes af:éere s ome eemn@a upon ma‘%:“i:era , |
ei :i.nhwit maa whwh msy ”be ‘baken as awrm‘k in substama»
@erenee, insaﬁar as he repm te the Athenian comio pee-b |
Apnnmema ﬁmx \w nsed aﬁ a gniae zmt we nmst rwogzaiza
and allaw fer the aﬂdi‘bienal :ﬁaetar a:t ermr ‘M ba expee?;ea
in aparaphmaa. -

. 0f the medem eammmtatws te ﬁmm we refer, -
Wyae m mmwhat prejuaiaeé. against Isaaus but hia eriti-
oisms are aﬂu‘b& aad'khe Jssulis of éaep stuﬁy, his Valaakle
comment s .ere buried in a mees of erudition immsterisl to



the yrasan‘k angairy end vm ﬁ:&h@mtg} eveaﬁga es,ger
searcher to ei:ﬁh aaillemer witea & f:l@w, int&llig»
ibla nafrat:!ye end his book on mtesstaay prwe& very
h@-lp:ﬂul. %fe eould wish that his essgy m Athenian

t%tmntm lew had 'baenamila}ale here, Js He Iipsius

18 the most rwant eem&taﬂ&w on the Athenisn law whom
we haive aeawl#se& but Ma earefal work 1& aﬁ:ea die-
sppointing in ite brevity, The ﬁeigh’& of his opinions
i& vmi@ieaﬂy 'ix;éwa:%aé; by the rumber of times they

have been @neﬁm&. Eiazzy smr worke have been ewmiﬁe&

mas*lz of which ave re:&armﬁ %0 m tha bikliegraphm



INTESTATE SUCCESSION,

As fieneral Prineiples, |

Before proceeding to lay down the psrbiocular
rules which prescribed who wae to receive the property
of o deceaced person we should glance for a moment at
the ganer&al prineiples whioh underlsy the rules m:iefh: |
governed intestate successions 7The great principle
which et Athens s at Rome led to an involved end com-
prehensive system of rulee for successiom was the pres-
ervation of the family (6}, at Bthens for the proper
worship of the household gods (7), end for the less
spiritus f:x;unéaﬁa purpeee of preserving the great
fatdlies in wndiminished numbers to psy the t axes of the
states To moke certain thet there would be no fallure
the prin¢iple of adoption was invoked and encoursged to
keep the @moent of property inm a direct 1ine., Out of
the eagerness to preserve the family there also grew the
mimipﬁe of preference of male iesue to femsle which we

~ shall have to motice in length below, becmse sueh a pre-

ference made the 1line of descent more direot and kept the
family neme and customs entirely intact.

Also before we ocmn properly unierstend the rules
set out below we must distinguish between two terms which |
are used in Athenian low to dendte two conceptions eai re-

{ 5} See Caillemer ps 132,
{7) caillemer p, 132,
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lationship. The terms &/ (/rres and syrevsls both, in

their ordimary meening, denote nearmess of kin or re-
lstionship, but iﬁ the law of sucocess ion they have dis-
tinot technical meanings.

{a)‘ cupreve’s mesms blood relstioms; that is all the
relations of & deceased imman on either his mother's or
sether's eide, legitimate or illegitimste, descondents,
ccendants end collpterals to the most remote degrees(s),
(b) fiors  meams those persoms, bleod relations or
relations by aéa@tien, wha were en%t}.ea by 1aw to succeed
to the yraparty le £t by a deceased persm; We osn See thsab
the ‘a‘we exgressians are not ¢o-teérminus for meny blood re-

~1atives ha& not the legal righ‘k to inherie from a decesnsed

peraaa, s far ammple an illegitmate gon, or even perhaga
the :Eather or mother of the &ecaase& (9). ena there were
pers tma who wsm not bloed rel a:f;ive-s who might have the

legeal righ&: to succeed, for exampla aé‘.episeé. sone (10)s

The relatives inelwieﬂ; in the term dyficTels gre
set aut in a Llaw mwk ol by Bemas*ﬁhema (11) end tha omiss ions
from this 3.Mr are auppmeei from othe® saumaa (12}« Just
mat these paﬁaagaa mwa 18 & ‘bsne m‘:emtemim, emthua-
iastieally gnawed by aneiem l&wyers and commentators both
anaieat an& mode;m, for tzpfm their int arpretation aapaaﬁa

ta} gee Caillemer p. 7 £qq,

Lipsius p. 558, md see the note fallwing.
{9) See below ps/z. for a discussion of this guestion,
{10)see generally Caillemer pps 7, 8 snd 9,

Iipeius pp. 552  to 560,

{ u;ﬁemes thenes XL11ll 51, See also Iipsius p» 558,
(12} pemosthenes X511l 51* 57; 62»

Isseus V111 30; X1 z—so 17.
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_ %&e' whe-’lé systen of Athenian ia‘ééﬂtate sueaess;i’aﬁ{ In
wimt :Eallswa we will be concerne d in malyzmg the law
ameiatea in the said gaﬁsagaa ané in aemmerim @w:b
it means in izhe z.ights of et}aer paBsages wham its sppli-
eaﬁica is éimatly or iﬁéiraeﬂy the aanaem af the
z.imgam w comuentators

%me further éa:ﬁniﬁims are éesirable for 'eha
praper underst snding of the aubaequem aiamsieav o
{a) Desaendznts are the l&git&m‘be &i&amn of & dem
ceased persen and their legitimate ‘Losues

() Ascendants sre ﬂm father anﬁ mother aaﬁ the &aeeasea

end his {or ner) graaépamnw s gmat-gma&laamms ond
80 on m the direct line ‘ba@ka |
{o} Qﬁim@wm or asllawml mla‘ﬁivés’(m} are p‘emms-
born of the eme stock s the deceased and .imsm&e l'egi%-
imaése b}:ﬁ-@thwm aiaﬁsew, nephem; nieces, %& their iasuf&,
and wneoles, sunts, amamé& and their iaﬁsne; | ond relatives
in rfex!n‘ater degree ﬁm'*wg& sscendarbe or other collaterals,
Bs Rn}.aa %aveming the Order a‘ﬁ s’aeaeasiem o
with these daiiaiti&ns in miad we ney emsmar

#ho oould succeed to the estate of o deceased pérson, ami

 this we shall de by simply setting out ¢ mch degreo of re-

lationship in the proper sequence of ¢ligibility emd dis-
cussing 1t as we go elong,

(15) See Corpus Juris. Vels XL ps 969

,,,,,
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1s Desgendants, | _
The firet persons entitleé. by law to succeed
to the goods of a decessed persom were the dessendants,
The order in which thoy succeeded wae as :zeli@'mz
. {a). Sons, legitimate or sdopted, The law is stated

thus; "the law of iteelf givee his father's estate to
the son" {14). How strong this law wae in operation we
will see below whem we deal with wills. This rule of law
is referred to by Isasus a8 "incongroversdble” (15},

{v) Grendeoms, great grandsons end their legitimate
issue in the mele line (16)s

{e) Deughters and dsughters® issues

| If there were mo sons or issue inm the male ine
*&ham dsughters and their issue wore entitled to the suce-

, eﬁaiaa {17)» There are some gualifications to the
deughter'e right to sucoeed which will be more fully dise
| eaaaaa in & later section on the tigh-té Of women gemer~ .
ally to inhezrit..

. Therighte of descendats to the property of 8
daaea&e& like the r ights of 21l other clasees of mlatmea
eligidle for m 1%&:1#%% were effected by thmee general
rules, the firet providing for the preference of males to |
females, t h_a second providing for representation, amd the

third :92# w‘iﬁiag for equal aistribution of sn estate between

15 Xaaeua Viil 34,
{3) Isaseus V111 34, Qaﬁlemz* DD 1@-11.
- Lipsiue pp. 541-B42,
(17) Isseus Vll!!. 81; 111 50, Demosthenes vl 8@;
Generally ¢se Wyae» Prs 608610,
Lipeius 545~546. '

(M«f lsgeus, Vi, 23:
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heirs of the same

iree; these three rules must be
considered more fully later, but we mwt keep before.
ug the £aet that these mules sre unot ungualifieds
2»  Ascendantss |

In our modern gonoeption of inbestate Busse-
easion 1f there are no descendants the next persons
entitlsd to suoceed are the mother and {ather of the
deceased (18), but whether ascendants had any right to
tuocession ot sll in Athenima Law is very doubtful amd
hes been mich debateds ﬁﬁ"@ consid erations have been
sdvenced to support the view thet s father sowld imherit
nis son's property:

{8} The fivst ie & passage from Isaéus of which the
following i the comential part; "Zucbemon snd his som -
Philoctemon poesessed so large a fortune that they were
sble to underteke the moet. costly public offices |
After the death of Ehil%%mm. on the other hend the
prope rty was ¥educed to Mﬁk ) 6%&&&@1&, eta,"” fi8),
and :emmw on another pessage which s gys ”Ei, a8 they

asgert, Philoctemon had no right to meke & will, and the
m#aﬁe was Buctemon's, who have o Better right ¢ eimyﬁ :

Buctemon's property?” (20) The inference those who srgue
in favor of the fLather's ‘ﬁght would draw from these two

passages, 18 that since Philootemon predecessed his fathew

(18) see Menitoba Devolution of Bstates Aot

S 1913 RySslle Caps B4 Seoy 7 (1) 28 emended
S : k? 193? Siﬁp 63@. By 33@9 e
{ 19% Iseens V1 88.
{20) iaaema Vl 5&:
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Euotemon { ae it appears from the rest of the speech he
did) end as Euotemon sotually had all the property asfter
Fhilootemon's death, Euotemon, the father, must have had
e right to inherit his son's share and further was aet-
uslly sble to prevent hie son msking & will. But there
is another view which guest ions whether FPhiloctemon ever
hed any share in the property exeept au expedtation eon-
tingent upon his father's égaﬁ?h. This latter view seems
‘the cerreot ome end heg e¢ven found support among e ome of
thos e who favor the father's rights (21); 1f the latter
view is right then it is clear that the pascsage proved
nothing snd we sre vhere we started.
(b} The second is & part of the law quoted by

Demosthenes in lfl;::iixe Speech Ageinst Macartetus (28): vIf

there ere brothers by the same father, smd if there are

children of brothers lswfully born, the lstter shall take

the share of the f ather™, (1) Here thoee who argue the
eage of the father of the deceased t ke the last two words
of the quetation to mean the decessed’s father and srgue
that he must therefore have a right of swewﬁim;‘ but it
seems obvious that "the father™ mesne the father of the
"ghildren of brothers," that is one of the brothers of the
decessed, end the pesssage r efers only to representation,
Onoe more then the point is not proven and the father's

(21) See Caillemer ps 6B.
{22) Demosthenes X111l 51, »
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right to succeed 18 not estgblished by this passake (23).

(e) The third is an ergument from probabilities
#hich Calllemer gives =t some length, bafked by other
euthorities of considersble weight (24). But we must look
for some passsges which definitely prove the f ather's right
before we can set it up o8 established, We csn find none
which are not open to seriocus objection, but we do find some
which point to no such right being recognized (25), Unbil
something more convinoing than probsbilities and e entiment
is produced we must hold to the opinion that the father was
merely a link oomnecting colleateralm to the deceased but
himself hed no right to inherit. |

The case é{g the mother ie no more favorable tham

that of the father; one passage, of consilersble ambiguity,
is guoted to support her claim (26), bub it 1s contredicted
in a very plain passcge in the same speech where the speak-
er says; "the mother of the deceased - the nearest poasible
relationship by blood, but admittedly conferring no righte
88 next of kin", This seems conslusive sgainet the mother's

right, but there are opinions {o the contrary, Both
Caillemer (27) end Wyse {28) have interesting ocomments on 'tha
problem a8 also hes Lipsius (29). With the denial of the
right of the father and mother we may alse deny any right to

-gsgendant e fur ther removed,

{23) See Caillemer pp, 67-68,

(24) See Calllemer pps 69 to 75,

{28) Isaeus X1 2, Demosthenes ZLIV 26;533,

(26) Iseseus X1 30,

(27) see Caillemer pp. 120 sqq.

(28) wyse P. 693, |

{29) Lipsims pp. 549 - B52, See especially p. 550, Note 34,
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~ However if one should concluie that ascendents:
are eligible to inherit then it seems® only logical that
the mother and father would r ank immediately after the
descendsamts, but this 42 an even more obsocure problem
than settling their right %o inherit., Caillemer pubts the
matter very well: "Maie suceddait - 41 seul, immédiate~
ment sprés les descendsmts et avent tous les collatersmx?
Venait - 11 en concours avec les freres et soeurs ou
descendents d'eux? Rfait- 1l obligé de laisser peassent
avant ik tous les collatéraux du premier degré? Devait~il
méme entrer en partsge ayec des collatéramux plus €loignés,
tels que les onoles du défunt? Nous ne connaissong aucun
texte qui nous permette de résondre avec certitude cette
diffieulté, La variété des solutions gue nous venons
a' énumérer suffirait pour prouver gue les orateurs sont
muete, et gue chague historien du droit attique obéit, en
presentant une solution, 8 des 1mpressiens persennsllés,
3» Collaterals,

In the gbsence of descendants, and perhaps of
ascendants, collaterals werevenﬁitlsd'ta succeed dn the
order set forth below, the'relativéé of & higher clsss ex-
cluding those of a lower, The law on this subjeot gemer-
ally is fourd quobed im Demosthenes' "Speech againmst
Ma@ar‘tatuS”, paragraph 51 (XLIII 51) and apperently the
dame law is amplifieﬁ end parsphrased by Isaeus in hia
speech "on the Estate of Hagnias”, paragraphsr 1 and 2 (30}

- f{a) Pirst of the collaterals come brothers of the
deceased Dby the same father an&7their issue; that is
nephews or nieces of the decessed and their children (31).
(30) Isseus X1 1-2,

(31) Demosthenee XLIII 51; Isaeus XI 1;

Isgeuse III ¥23; Ieaﬁﬁa I 4; 44—4?.
Lipsivse Do 554. Caillemer p. 804




Isseus (32) does mot include nieces but the law in
Demosthenes (33) says "children" regerdless of sex
end it is very likely i;hat nieces would succeed in the
sbsence of nephews being subjeot =& usual to the rule
of law discussed fully below (34) preferring males to
female g,

(B) If there were no brothers nor issue of
brothers surviving a d eceaszed person then the sisters
of the decensed by the s ame fsther or their issue
succeeded (35)s The law in Bem%hms (36) does not
mention eisters but Isaeus names them specifically (35)
snd sevex;al ‘_ez:galanatiem agre aﬁ_ﬂema& to aceount for the
omission in Demosthenes (37), It seems certain that
sisters could succeed as of right and we have many
example s of c¢laims to estates based upon such & right
(38)s There ig also arule mentioned by Isseus which
lays down that there a sister has s right to succeed to
ber brother's sstate she must divide it equally with
the nephew or nephews, if any, of the deceased, the
child or children of smother sister or other sisters
who have predecessed her a their brother (39), This

&
o

Isceus XI 1-2.

Demosthenes ZLIIL 51,

See page 13seq

Issens XI 2,

Lipsius pp. 554 - 555, Gaillemer 8l - 82.
Demosthenss XLIII Bl,

For some of these see Caillemer pps 81 end 82¢
" For e:z:ampla- Isgeus III 72 emd
, ~Isseus V 9 and 16, _
~Isgeus VII 19 and 22. But see Wyse ps 588.

BIS GaOE

o~
R
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This is merely the ordinary rule of representation
which will be discussed below (40).

There ie some diffeérence of opinion among
authorities gbout how far representation cam go in
these last t wo classes of heiré., There i a question
whether only brothere and s isters of = deceased person
and their children (ise, nephews or niecsés of the dead
man) could succeed or whether their grand children snd
great~grandohildren {i.e, grand~-nephews etg, of the
~decessed( could aleo inherit =8 representing their sn-
oestore, There is a loouna in the law in Demeosthenes
{41) and there being no other authorities the matter
carnot be definitely settled ome way or the other, though
the gap hae been filled in various waye by the eé@gseemrea
of several emiment scholars but with little sotual profit,
We could fonelude alomg with Idpsims (42) amd Caillemer
{43) thet there is good resson to believe that repre-
sentebion is unlimited.

(e} In the sbeence of brothers and eisters of the
a.aeeaseé& or their issue the paternsl uncles of the deceas~
ed, that is hie father's brothers, ani their children and
grendohiliren (cousins and second cousirs of the dead
(40) See p, 22,

(41} Demosthenes XLIII 51,

{42) Lipsius pps 554-555,
(43) Caillemsr pp. 84-87,
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person) weulé. ivherit the estate ( 44), but the children

of seoond cousim® could not inherit (45),

The right of uncles snd aunts to inherit has

~ been ahalleﬁged because they are not mentioned speoif-

ically in the lawnguoted in Demosthenes' speech "Against

Macartstus™ paregreph 51, Thie however i8 probably due

to a 1s;aané in the text and the miseing worde are per-

haps those which gave them their statutory right; this

18 the view taken by Lipsius with whom Wyse agrees (46),

Hor does Isgeus menbion them in his speedh “on the Estate

of Hogniss™ but as pointed out by Wyse (46) he had good

reason £or not doing 8o, Elsewhere they are stated to
have rights of imheritance by law (47) end certainly uncles
hed the right to claim the heid of an heiress im marrisge,

which wes only « coXrollery te the right to imherit (48).

Furthermore uncles at leaht and probably sunts hed to

sesume certain responsibilities which would indicste that

they would in certain circumetences enjoy corresponding

{44) 1sgeus 3. 44345:46, Isseus IV 23,

-~ Isgeus IX 3B; ‘31--55: Iegeus X1 2id=-53 103 12,
Demosthenes XLIII 2 27:51;87, Demosthene 8 XI‘IV 26+
Plate, Lawss D877} 878; 924e; 9229,

Terence, Andris 797, 802,
Caillamer IPs 105-108, Iipsius Do 554—555;
_ Wyse p. 680,

(45) Isseus XI 11; 12: 29, |

' Byse BBi566-569. "Lipsius 556 Note 44,

‘For the view that the issue of seconl cousins ad

, infinitum could inherit see Caillemer ps 108,

{46) Wyse pp» 680; 687:

§§"} Isseus 1 44, 45, 46,

Ismeus IIX 63; 64: 65; 74s Isseue VIII 31,
'Iﬁaeﬂﬁ X Ba
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privileges {49). For s complets éaia@assian of the
whole problem see Calllemer (50) and i?ys.g (51)»

(d) After the paternal uncles o¢ome the paternal
aunts of the decessed, that i3 his father's sisters,
end their children end grendchildren (couzins and
second cousins of the deceased(52). For the children
snd grandechildren of ants 'Shg s ame suthorities epply
as for those of =n uncle, no dis‘&imtien,hetmen the

two olesses of cousine being made in the majority of

the texts, Here, Gf-,f eourse, o8 shove issue aﬁ gsecond
cousins could not inkerit by laws |
When all the foregoing degrees of re 1atienship

were unrepresented at a person's death then the right to
inherit accrued to eauaté;ral relatives on the aeeeaseﬂ'_av
mother's side of the femily in the s eme order as those on
the father's side wuld have inherited had there been any
survivors (53}, The order, then was as follows:

{e) Brothers by the's eme mother (uterine brothers
of the helf blood) and their issue, probebly without
limitation {54)s | |

(2) Smters by the same methm: (uterine aista:es of

| Isaeus I Qs
Calllemer Dps 1@5-—198
] Wyse ps 680, . v
) Demosthenes LTI 293 55-
. Plato, Laws p» 925.
S Lip&iw P 555: ' ,
,(53} Isseus XI 23 50, Demosthemes XLIII 51;
- and for a gmeral disoussion with fuether autherities
- see Wyse at page B6T7.
{54) Wyss Pr 525;

o8gs
Tt Ongier et Ponipast?t
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the half blood) and their iseus, probably without
1limit ation. L
(g) HMaternal uncles, that is mother's brothers, amd
their children and grandchildren (55).
(r) Maternal awmts, thet is mother's sisters, am
their cohildren and grandchildren,

This completes the c¢lasses of relatives who
were entitled by law to Succeed and we have all but ex~
hensted the lew set out in Demesthémes {56)s There is
en additiongl cleuse in the law which provides even far |
the unlikely contingency of all the sbove olasses fail-
ings In the event of their failing they, the law dir-
ects that more remoté kindred may succeed, namely, the
final olasge;
fi) Next of Kin on the father's side, This would inm-
clude, it is conjectured, descendsnts of the grand~
father or grest~grendfather of the deceased, aml perhaps
even more remote relgtioms (57). ,
Gs  Primogeniture, Representation and Preference esﬂ Maless
| Before proceediing to deal with the rights on
intesta.ay of gertain Abhenian social elasaw we shall degl
with three rules of law which modify snd govern sall intest-

e;?se sucmersaiﬁn and will in some measwe explain the fore-

fﬁﬁ) Isaeus IX 23-24, Isgeus XI 30.
Demosthenes XLV 75

(5&} Demosthene s XLIII 51

{5?} Demosthene s ILIIT 51, '
Wyse Ps 302, Ceillemer p. 129,




1s The first problem which presents itself is
this: What will heppen if there is more than one
person of a given degree of relationship when a reo-
lative of thot degres becomsc eligible to succeed fo
the estate? Will the eldest relative of that degree
teke all the property? Par example if s man dies
leaving two sons will the elder take everything to the
exclusion of the younger or will both receive some part
of thelr father's property? From the earliest times it
seems to have been the Greek custom to &iviae the prop-
erty between the sons of the deceased (58)s The rule of
law at Afhens was that the sons must divide the estate
of their decessed f ather equally among them (59); theb
is, the rule of primogeniture 4id not exist (60). The
division, asssignimg pertioular pieces of property to each,
| was probebly decided by lot (6l). In preetice, the soms
alwéys divided the property equally between them (62), or

if it were more convenient, carried on or held the property

a8 partaers, sharing in the profits (63), The only privie

lege an older brother might perheps have hed was first
oholge from the property, but even this gii?é#ilega seems to
 have been ospeble of being bestowed upon him only by the

,Iaaaaﬂ VI 264

Lipajue p. 542,

Caillemer ps 31,

Isseus VII 5, Demosthenes XZXIZVI, 11,
. Demosthenes XLIIT 19; |
3) Lyaia& XZXIT 4» :

DO e O 0D

-
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Express terms of a_%estamentary éi%oéﬁﬁiéa'vfﬁé); |
Relatives in remoter aeg?ees than song, 6.g» sisters,
gollaterals, ete, would s fortiori have to divide the
estate equally ae between those of the same degree
gubje ot to the rule preferring males to femsles and to
the rule of representation which will be disocussed next,
2,  The mext question which confromts us is;
Suppose a persom dles leaving a son and grandsonms, chil-
dren of 2 son o has predeceased him, dees the surviv-
ing son exclude not only his own children (65) but also
the children of his dead brother (66)? Accordimg to the
order of succession set out sbove it would sppesr that
gone exala&egrzmﬁaeﬁs, gince they sre one éegree nearer
the decessed, but ancther principle imterferes, the
prineiple of pepresentation. Simply stated the rule of
repreeentation merely provides that the ehiié;ren of '8
son who has predecessed his father will »ge*.'s the share of |
the father's estate the son would have received had he
.mvivé& hig father, Ffm axamplé .iﬁf A dies leaving |
& son X and B, Cs and 33» grandsons, children of a som Y
who hase predeceased A, the cgtatle w:ill‘ba divided thus:
{64) Dempsthenes ZXXVI 35, Caillemer ps 30»
{65) As he undoubtedly does; also a dsughter who in-
~ herits would, I think, exclude her children. (see
specinl seotion onm "Women"),
(66) (3) Another intervesting field for speculstion is
what happens where there are posthumous children,

The situation must 'ﬁ:zf(e%uently have arisen at Athens
but we have been able to locate no authority on the

point unlegs references such as Demosthenes XLIII 75,

ind Aristotle Ath. Reg., 56 (7) can be teken to indi-
cate that the »ights of posthumous children were
cone idered.
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| X will get oms helf (ss he would have hal ¥ survived)
and B, Gy and D will get ome eixth each, or am equal .
shave of the half af A's estate which their father, ¥,
would have received hmd he survived his father, As This
rule of representation wes = ¥ule of law in forde et
Athens {67) subject to the rule preferring males 19 fe-
males, smd extended to sll degress of reletionship; thst
is, at Athers, inheritance was Uper atirpsa" down teo the -
degree of children of aaaains.fﬁs} {after which there was
no representation) ond there was no chamge 4o o system of
inheritance "per cepita”™ as there 18 in ow law (69)s =
Thie question of whether there were degreas of ?alatiahakip
whe m_'ii}nheﬁ tagee was "per capite” hed besn argued on both
sides, but it is uow gemerslly agreed that sll imheritence
a&é&h@ﬁﬁ*was‘*ﬁersstirp&aﬂ‘aaa'ﬁa%'ﬂpex=@apiﬁé“;' The
matter is e ma&ati#&l&ﬁ iseussed by ILipsius (70) , Saillemer
(71), end Wyse (72) where all the smthorities amcient snd
mﬂﬁa&ﬁ are gathered together and ari%iaise& snd ~1i three
eoms t0 the same conelueion, | - -
B Pinsglly, the Athenian low provided that males and
the 185ue of meles should be proferred to femsles (78)s @

s Gaili@] e 1329% 3R-55, 51:
seé;? i 85 smended by SeMy 1927, Cap, 5‘ sea. 1.
Wyse pps 420, 44 692,

() - Dempsthemes XLIII 51. Isasus VII 20,
113 B, Ifseus ¥I1 19,
-eé Egtotes Ao, ReSelMs 1915 (ap
R fm; (1) Lipsiue ppe 555-@55. Ps 5424
{ ?l) Caillemer ppe 535 , 95 o 104,
) Demesthomes FLITI 51, ?&';Bmaamsaea XLIV 12 62,
‘ r-,Iﬁa@ﬁa xx 1’?, - s yse Ps 563+
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. This rule at. Tiret. glance :kaa elaar and aﬁmple, anl

maeaa we believe, that 11; really is nimple, an& perh@s
8o simple thet it 1&3@3 te @%@*’aﬂty and dania‘b ier :Laek
of explanation; at any rate some of the eraﬁam snd all
the commentators restriet op ex@ané ite meaning to suit

their omn.. tmey. 1’98 aimpla and 19@1@&1 mean:lng whea in-.

‘,,i:emx'ewﬁ slorg with the rule of repesentation is thet
within the eame classes ( ises (a) descendenmts, {b}

asgendants, (8) collstersls with various mb-—éiviaiwa)
the males end issue of m-ﬁw exolude females and their
- issue; then wstfmm wonld egqiﬁ&a ﬂ;ei@'  _~;@§;-5&;$‘3¥$; and

brother's children would exolude their sumt or her child-

ren and S0 on, which put concretely manme that if A afes

leaving o son 787, md a daughter "CY, "B" exsludes "C";

@ if "B" z:gma;m“xgamg_ "A" leaving o sm "D" then "D" too
will exolude "O" or her iseue (74), Som nave anght %0

prove f;hat aam aﬁﬁ &anghtem ax a éaeea&e& ‘pereon aham&
+ 7 eauslly, basing their srgument on a ctetement of Iseeus
 (75) but this theory is successfully snd sebisfactorily

- disposed of by Caillemer (76) end is indeed opposed to
other _.sﬁa’v@:'@m@% of Isaeuss To this polnt the #ffect ot
-‘tbﬁ rule 38 olear, but there are difficulties; whal -
‘happens for imstance where o mele of ome class seeks to

E_’;_. dg lines 1&55-4.

, f"ﬂ ﬁri%aﬁhmw,
(75)  Isseus V 9.
' ‘?35

Geillenar pps 16-20, 4nd 500 aleo Wyse ppa 416-417,
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oust o female of amobher snd higher olass, for éxemple
when & brother's gon tries to ouet s dsughterf Heve the
rule probably does not applys Though Isaeus goes to
oons idersble t¥ouble to show that 1t dtes not epply, in
his speech On the Property of Cirom (77), the person who

wrote the imbroduction to the speech remarke that Isaeus

had a weak Gase in law, Nevertheless we oamob help

feeling that om the ground of pmﬁereme at least, if
Giron's & fi"'_iﬂztar was 163&%31&'&@, Is aeu,ﬁ. »I‘m& a s;i&%-wéi& ":
osse in law (78). It 1 alsc imterssting to speculate
azwn ‘what would hapyexa if the Som o aaa maternsl amw

was aentm&ix@ with the @mgkmr o anather maternal |
aunt; would *i:he Law allowing rapresenm%ian gawm or
wenlﬁ the male ocousin exclide the femsle? Wyse thinks
tha-iz here the rule of mgrfesantamw would prevail i?@},
This does not by any meens exhsust the gmzm wnish
eould be found, but the examples sewe a8 an indication
ﬁtha king of questiows which arees | o

is&aua oleg tr:i.es to establish tha&: the ruls
preferr ing males to femsles spplied only o the &egree
of oousine md comsine' children (80) tut that propos- -
ition 46 sgeimet all other authority, including other
3;33@31193 &f zswma which show tha‘ts the rule was of univ-
ersal agglmatian { ai)u |
(7) Ie seus sz pa%ime o
{7 &; But see Wyse pps 5&%&5&6, |
E 79) Wyse pe« 568, See also Iipeins pe 659s
80} Isseus VIT 20y VEyse ps 561s
(81} Demosthenes X Ii 81, 78.

ﬁzo Wyse ps 561;

1 :&amastheﬁ% ;_.,
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D» Rights of Certain masﬁea ef Ee:rsana on Intes'baey.
| 1. ﬁﬂaptaa 86&8' - T '

| @ha m;}eat of aﬁﬁpﬁen 1*& @raak I.aw is a
| iairly 1arge one enl as staﬁaﬁ in *&ha intre&ue%ian :11*:
wﬂl not be fully &aai’ﬁ with in thie eeaa@*, but we
\’mt glama for & ‘moment a’h the rigma of m -aaexaﬁea "
,aen apcm his :zaﬁher'a aying mtea%at&. ‘I’a biz‘eh oiroun-
ata:naea the aﬂapteﬂ son haa #ha ssm righw aa & aaturalj
son. wmm me { 82) amem tha‘k h:e wul& anly ‘t;tanamit N
fthe wapw@y he reeas,vea frm his aaaptive fa%har ta hm
natnral m legnima% &immﬁ, anﬁ a@am ﬁeﬁ in h:!.a

 proporty (83), There could, of course be no sdopiion

'mﬁe 12 the pewan &eairaﬁs of ademing 8 son had legitu |

ima't;a natwral sons living (84) but i a son waé aétopﬂea

:" e mm havins :w ah:ll&x'én at ﬂw 'eina e;E the acwpt im '
aaa 1a~ber legitimate as:imrai smaa ms ‘aam 1*30 kim than '
,"'the aaa:ptea gon haa the aam rigk'w on :mbeatasy a‘a *kh&

| aona mbaequeatly ﬁwa f 65); A san, ii! aﬁepwa into
.fmﬁm fanily ooula uob iuherit from his meburel fathor
_;‘(aaj unleas he renemweé ‘the aéap‘f;wn which he eaux.a ao

- anly mier ae%ain wuiﬁana { 8‘?) lm‘!s ishem waa do sneh' |

: ‘:‘_}mitaﬁan v:gm Ma rzgh% te nﬂmri‘k frem fw ﬁhrmgh his

IR mmal ma‘ahw, m la%w rels:ki aaahiy bamg regmea 88

aﬁe;:t 8 son who would kwa aw rigiw to iﬁheri% the




S @ailaran aﬁ

wnatfooted by sdoption (88)s
2, vomm.

We have eansi&ema ts&)wa the waw :m shich
women woere ontitled to smeaaﬂ to the ea%a&ses of é.acaaa-
veé. relai:ivaa snd we hm &isaue&s& i:he :mla e«ax law m'e-

: ferxizag me}.m to ﬁmles; Wa shall now look at the
npeas.al aaaﬁiﬁm gwarn&ag 8 wmsa'a ﬁam to sweeaa

which qu 11f1ed ﬁx PFizstly o widow hed 20 :ﬁ.ght im .

: aaaaaaa o tha w@mrw of her awaeaﬁaa hugband { 39! tmt

‘ak& enala xmam 88 e widow in his hi,ﬁ.ﬁfw i ﬁwm :awa

| the mm’mga, in mm& asde hey dowry %aeeama |
the property of her husband’s heirs { 1a60 hor om cnild-
j»ré;aa‘} (20) or she might sta& il she deelared herself pmgn

’ m‘& {91)» 12 there wers no dhildzen of the mﬁa@& aaa

t thex a‘he waam return 10 her m

' 4f she was not pregnen
 family (92) with her dowry emd would proiably remerry (93),
| &amn&ly, &mg&t@s had to ‘%m m*wi@eﬂ with o
' "_ﬁewy aiﬁm&* by their :ﬁathaw Mﬁare his death or by théi:r
“ ‘bmﬁzezvs aﬁ%&r t&@ aea:bh of tﬁaﬂ father W&)g m‘x&aas a m
provided for nis legitim% dmghters ey dieposition he
' might mske of his gra:wrty would slweye be subject to their
| ,mms {95)s |

| | ‘ias | “'iﬁmuﬁ YII 25.

189} %mwe our laws wxa Rgﬁgm,@am@&. Seoss 5 end 8
88 emended. '&y wa? 5:&&1; Gap.5. Bees 1i

4 WF& Jsaeus X

138 Beneetnon
(94) Isaems

-1 w ‘Demos’

52; B&mas&ms
Iﬁa&w VI 30 o
ﬁ&-—ﬁgs
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. ﬂ?hi;raly, apart ﬂrw aw aﬁhex prwiaiea :fa-
malea gmaerauy of any élaﬁ&, »eeulé, 'i:aka the whole
- ;e;ais.ata of a decessed relative in the order indicated
gba#a (96) s Furthermore, the rights of heiresses wers
espegially probected by the enforcement of rigorous
penzl lawe providing immumity for those informing onm
behalf of heiresses and providing heayy punishments for
those oonviobed of offences sgainst them (97).
o Howeyer, whem a mmaa gucgeeded to am estate
8s au heirese she did so subjeot to being olalmed im .
marriage by the nesrest mele relative of the deccased
{%3. The right to olaim hex so far ss degree of re-
x#ﬁigmﬁi@ wont wes 'gwax%ﬁ by the same rules as governed
vt:ie waer ~of precedence of those entitled to succeed %o a
,yse__fmm_ dying without issue, The nearest oollatersl male
| ﬂ;aﬁ%ﬁﬂ hed the right to claim & éngh#aw {99}, 1f
 female aell@fsax@s #lﬁ.eme@eﬁ; ‘the olaiment would be the
aﬁax‘”as‘& m‘ie rala;ﬂ% of the aeéaa%ﬁ ﬂzé would of course
‘be & a&lla@eml of a degree m%m rezawea zmm the desd

m *&ha:a tiae haiwas.. Ek% a:a hairaaa wae ao. olaimed aud

mazﬁm har imabm& had ’ma :%mame :Erm :ﬁw estate for life

- or .wm,lmle isaue of ths auw:a came of age as will be

fgﬁi Demosthenes ﬁdxﬂ 5" 3»7*‘ 32» Jouneus IIT 73. :
o 2ama x 4..5* s zaam X1 494 Isaeus VI 56+
:{-a?)’ Demos th enes mz:z 76s lsaseus IIT 46-48, ‘

. Wyse ps 589 _,
- {98) - Demosthenss XILVI 18; aa,; ;&amﬁsﬂ;m XLIIT 15.
__.::%aams VI 46 "xsma ‘F:’ I 31, Jeasus III 50;75-74.

' 6
6, (1 T iis ’?5-?6#)
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further explained below (100). This right of the next
of kin to claeim the heiress' hand asnl&pmbably be
enforeed even if she were slready married, abt least teo
the extent that she ocould be iorae‘d either to divorve
her husbmed and marry the claiment or give up her olaim
to the estate (101).

In reslity, ss it sppears, sn heiress wes not
g0 much s suceessor in her own right es en inetrument
whereby the family of the deceased was kept in exiatence,
the result being that she was eble to keep the pr operty
only till her soms came of ege when they beceme the legal
owners of the estate (102)s The usual procedure was for
the first son of sm heiress to be adopted by & posthunous
aioption mtalﬁh;e femily of the deccased whereupon he
would take up sni assume the whole personslity of his
ancestor =snd perpetuste the itamly {103)» If no such
adoption took place and the heiress hed more than one son
then, spparently, all her sons shared equally 164‘) »
Certain laws of doublil existence are mentioned which
were evidently meant to ensure that sons would be bora to

an heiress, laws whose drastic terms indicate how great
O} ik

wes the importamce abtached to 'aan‘siwi‘kyhan&@arpamaﬁ% (10%).

{100) Isaeus Fragment 26,
: Lipsius p. 546 Note 23, _

(101) Issous IIJ 64-65. Isaeus X 19:

_ Wyse 551-552.
(102) See (10D) aboves )
{103) Demesthenes XLVI 20, Isaeus VI 30; 56.

Isaeus VII 31, Isseus VIII 31,
, Isaeus X 1B+ Isacus Fragmeni 26.

(104) ZIipsiue B46.

i AN P




zz fahwe wwe nore tiwa me femsla |

e:t the aam dagrea aﬁ mla%awhig then ‘L‘kay baem
heiramas of equal sharves of i.}ae ostate M here tee
suceession was per stirpes (106} ’

If the wexb~of-kin svas anwillmg to mm;r ‘#szw
hai.resﬁ {es he might well be, wpaaiaily ii he was gl
rosdy marriea ur the estabe to which the haireas suog-
soded was %mmpt) then he wae foraed to giva hes* in
mﬂiaga ard - grevi&a ner with a dowry aaea&&mg fsa nis
mans, or if he amm not provide a aw %i;m,. wll}.ing_
a:r mmliiag, the Archon weuld foree him to marry the
haiz’aﬁss Theare are alabwaﬁ:a provieions fer the amun‘& of
the asm:'y to be given and for aﬁ:ﬂaraing its pm@xﬂ: {mh

Be In@giﬁ.ﬁa’#aﬁa v

I{magwim%e éhildren haé, in A’ahanmn law no
mgh'% to sucosed to the properfy of either their fa‘ﬂaer
or mother ( 108)» At Athens eny ehild was il&agitim%
ﬁm& vas the wang of 2 marrisge or ‘gonneetion wwﬁﬁm

a:n A:&heﬁian aiﬁizm znd 2 non-oit isma, or a% :: 1 wnmaﬁm -

| 'ﬁwmm two A&hmia&z oitizens if they were not marriaa at

tke time of the aemwﬁim or if aﬂ.l ﬁm proper xatmalitﬁ”z“’iw

£ 165}  Plutareh Solen

'(:L%) Isemug VIIR0s &i@ai}m s 546
: ut see Wyse DPa 608~609 » )
{107 Demos thenes JLI1T 54+ &w&m& 2;;9:*'; 1o ézeg?én-aw
| | _%;.’@aim ypuﬁé?-séa. Gaillamr p@g"%-éﬁ.

{108) I LI1I 5l Demosthenes LVIL 53

- 52, Isveus VI 47
eds  11s le4z - &'w,



‘haa net been abaerveé. a% *&hew manﬂiags I 1@9). Em'
a aiswsaien of hcw lagitimaey was grwea aee the v
‘men&ix Is aeme writara of note ha’.vs helﬁ ths.t ill-
ﬁgi‘kim#e ¢hildren @eul& be legitimabed st Athem a8
.‘hhey oould be at Rome (110) but mi‘téwr Ceillemer nor
Wyse agree Wiﬁz f-his tham*y {111)* | xt i.a *!m be notea
:%ha:b legitimatian euly beoas pasai‘ble at Bome wen on
'in the ¢ riaﬁau era (112} and 1t is only raaewbly bg
'sﬁmm thet it has become possible in our law (118)s
| IZ:z: view a:f thase iaets and m eansidera‘&zm of the viw'
ganemlly aﬁepta& in m iquﬂy iﬁ wwla be va raﬁh to
sta'&;e hgitimtian was pasaik}.e in a eity =0 3%191:3 of
itm pm'my aaa in‘!;egr:i‘by of it a:meetml blood as wm |
'Athena tmleaa we }m@ very clear evi& erce of a:wh a xari- B
vilega exﬁstmg aaﬁ sim& reiiame &vi&an% is ezatirsly
llaaks.ng we do nm‘s helieme that 3.egitimatian ama mssﬁala
at Athenﬁ. |
4; Aizaas and Fresdmen,

1t %ha perssm who aieﬁ was not 8 eiﬂzm :m*
'yet 8 slme, he must ‘have belmigﬁﬁ ‘ka eme of ‘ahraa -
@l.a.s;ﬁiafaa .‘&lﬁ.ag*m: imai:es mﬁh v&mm we hewe alraaéy aaalt
freeimen or eliems. On the death of & freedman intewate"

1 53 Mistaphma ] ;w 3..1. 16&5;‘
le6s~

(109) Demosthenes XXXV

. Segndys anm Paley Vol, II pe B2
{ 119; See for names end references ﬁaiuemezf g« 27 aqq. ,

{111) Catiliemer ppe 27-89% Wysa Py 3&9.

{118) 1Ieage pos 69-Tls

‘flﬁ.ﬁi in mm‘m in 1920, ses 1924 Cyia ﬁa@ill5
in Bugland ez late as 1926 by Imgerial ﬁ#atuta ,
1&-—3.? %s:rga v éa@u 60
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to his issue if they were

his properbty would descend

free or in the sbsence of free issue his property would

go to his erstwhile master or master's heirs and

sugoessors (114), The right to the property of an alien

upon his decesse was governed by the same laws as the

| right to the property of a citizen, 2o far ss we osn

aseertain, the relatives of an alien becoming entitled

to his property in the seme order as relatives of a oiti-

zen. The difference between aliens end oitizens mes that

the law was sdministered for aliene by a different magis-

trate from the one who had jurisdictiom in the estates of

siﬁ'izansvflis) s+ Probably if the alien had no relatives

his petron would sucoeed to his property wpon his death (116},
5, Slaves,

Slaves had in Athenian law no righlts of success-
jon, end inasmuch ass st Athens they were considered pr op-
erty snd nothing else it wes logical that they should have
no such right. Some distinction may be drawn belween the
private slaves, 1.0, slaves who weve the property of
irdividual oitizens and public slaves, l.es slaves of the
state, the latter heving grester privileges and perheps
the right of succession, though 1% is very doubtiul (117}
(114) Isaeus IV 9. Lipeius pe 560, A
(115) Demesthenes XIVI 22. Terence Andria 1 799 (IV v.4)

Aristotle Ath.Res. 58:3, Caillemer pp. 135-140.
Lipsius p,560,

(118) But see Lipsius ps 560,
(117} &&Qsius ps B61s
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eaillemef treats the subject of slaves at length but
eomes to much the same conclusion (118),
6» The State.

Upon a eitizen at Athens dying without re-
latives eubitled by law to sucoeed, which must have
happened very infrequently since the law was very wide,
the property did not apparently escheat to the state as
it would under our law, but the Archon wss charged with
the "auty of finding esomeone to carry on the family of
the deceased which would of course inolule the possession
of his property (119), Nevertheless, even if escheatl
was not ineviteble failure of relatives entitled by
law to succeed, property might escheat to the state for
a variety of other ressoms to the exelusion of heirs who
gould be entitled if it were not for the escheat (120},
Chief smong these reasons was the indebtedness of the
deceased to the estate, or his having been found guilty
of treason.

B, The Estate.
We now come to eonsider of what the estate of

s decessed person might consist to which his heix‘*" or

heirs would succeed. In the eyes of the Athenian law the -

(118) Caillemer pp» 144-147, ,
(119) Isaeus VII 30, Demosthenes XLIII 75, | :
Put Wyee does not sgree with this view and there
vy be considersble merit in his ontentione.
See Wyse D» D76,
(120) Iysiss XVII 4-5. Iysiams XVIII 14.
I@'ﬂiﬁs XIX 8.
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heir or heirs stepped into the shoes of the deceased
and with minor exeeptions succeeded to all his rights,
privileges, duties, disebilities, assets and lishbilities
(121)s In other words it wses a2 universal succession

and is analogous to the Romen idea of successzion (122)
but it differs widely from modern English law especially
in 1ts effect upon sm heir who succeeds to en insolvent
eﬁtate,

The assets of an estateo translated into the
language of English lew might inolude real property, that
is lands end houses (closely corresponding to the res
immobiles of Roman Lew (123) , - bersonal property ( res
mobiles) such as slaves, furniture, celothing, debts due
the deceased, mortgsges and other things (124). The
‘1isbilities would inolude any debts, secured or unsecured,
owed by the decessed to private individuals (125) any
religious oontributions he had undertaken to mske (126)
and any debte owed to the state, which latter lisbility
eerried with it consequences whioch we shall shortly
note ( 127) »

There may hsve been some hereditary righte and
(121) Iseens X 15-17, Bemcsfhene!a XXXV 4.

Lysiss XVII 3 sqgq. Caillemer p., 179 sqq.
 Lipsius p. B72.

{122) 0©f. Lesge p. 168,

(123) Leage p. 121,

{124) Isasus VIII 35, _ ‘

{125) Demosthenes XLVII 32, Demosthenes XXXV 4.
Demosthenes XXXVIII See {the argument,
Iysias XVII 3 and 5, Caillemer p, 180,
Lipsius p. 572,

(126) Isaeus V 44,
{127) See below p. s Hote { /54 )




privileges to which sn heir or heirs could succeed
(128) snd certainly there were several duties which
he had to perform, the more important being the per-
formasnce of the public services for which the deceased
had been liable, if the heir were not = minor, and the
due performence of the proper burial and funersl rites
for the desd sncestor, which waes part of the worship
of the fomily oult ( 129); The proper honors (130) had
to be meticulously snd regularly carried out by the heir
or heirs or if he or they were infants or were otherwise
disebled then by the guardisms or friends of the heir (131),
The importence of this duty is menifest for when there
was eny dispute sbout the right to succeed then the
elaiments slways emphesized their having performed the
funeral rites a8 corroborative evidence of their right to
suc eeed or the fsot of their opponents not having perform-
od them 88 a reasson why their opponents should fail (132),
Any disebility under which the decessed labored

wos inherited by his heirs, the dissbility ususlly tsking
the form of disfranchisement for some offence of the de-
cessed which remained unexpiated at the time of his death;
such offences might comsist e‘é‘ the failure to carry out |
some religious duties (133) or of owing money to the state
(128) See Caillemer pps 187-189, Lipsius p. 574.
(129) 1Isseus II 46, Isaeus VI 61,

Isgeus IV 19, Isaeus 1X 4.

Gaillemer pp. 182-183., Lipsius pp. 574-575,
{130) Issenus II 37. Isseus VIII 3%,
(131) Isseus I 10, Iszeus IX 4.
{132) 1Isaeus IV 19, Isseus IX 4.

Isseus II 37, Isseus VIII 39,
(133) Demosthenes XLIII 58,

.............
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treasury for some fine or other pemalty (134). I:E
an heir succeeded to an estate he could in no way
egcape the 1_ia'bili£ies end a8 will 'bé pointed out here-
after some classes of heirs had no choice of whether
or not they would enter inte the inheritance,
F. Administration: |

| »1. Classes of Hairs:'

Having discuseed who is entitled to toke an
estete upon intestacy snd of what en estate comsisted
i;re mast now see how the perféené entitled actually ceme
into possession of the property to which they claimed
a right, The legsl process by whiéh entry upon _an
inheritance was effected differed somewhat with different
classes of heirs and so we must first meke a classifi-
gabtion of persong who jeoulei teke =n estate @ifferent
from eny we have so far masde, Further we muet keep in
mind that at Athens the beneficlary or heir entered
directly upon the estate without the intervention of any |
admin‘istra‘bor. |

'( a) The first cless under our new olassification
consists of relatives of the decessed who had to enter
upon theilr inheritasnce whether they wished to do so or
not and no matter what dissdventseges or dissbilities the
inheritance carried with it due to the insolveney or
disfranch :is ement of the snoestor leaving it. Natursl

(134) Demosthenes XXII 33-34, Demosthenes XXIV 200-201,
- Demosthenes LVIII 17-19, Demosthenes LIX 6-7,
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sons or sons adopted during the lifetime of the de-
oeased, grandsons and other mele and perhepe femsle
descendantas wers the "necessary heirs™ (135). There
have besen some writers who, on the autheriﬁy of one
passage in Demosthenes (136) have wondered whether
there were any 6lass of heirs which eould not refuse
to enter upon sn inheritance but the great weight of
~ suthority (137) points %o the comclusion that those
mentioned shove could not refuse an inheritence, ond
the latest authorities sgree in this (138).

{b) The second alass comsists of voluntary
heirs who were all the rest entitled to ivherit, that
ie to say the ascendants (?) and collatersls. These
relatives had the right to asceept or refuse an inherit-
snce a8 they saw fit and they could therefore escape
the consequences of their mlétive_'s mis fortuner or
migdeeds.

{a) The third olass consists of infemnts; that
is persons under the age prescribed by law at which
oitizens gould enter upon the menagement of their own
affairs. Infents could enter upon estetes to which
they were entitled only through their guardiens. Meny
(135) Isseus III 59-6l. Isseus XLV, |

Demosthenes XLIV 19, Demosthenes LVIII 17.
{1%6) Demosthenes XXXVIII 7s
{137) 1Isaeus X 17, Demosthenes XXII 34.

Demosthenes XXIV 201, Demosthenes LVIII 17,
(138) Iipeius p. 540 end p. 577. Gaillemer p. 150,
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euch cases are om rscord (13%). The duty of guardiams
wes to administer the property of the infent (140) amd
thoy were apperently appointed by = magistrate upon
supplying security satisfactory to him {141), All

~ “infents who were orphans, i.e. heirs emnd heiresees,

were under the spedial care and Jjurisdietion of the
Archon {142) or Polemsrcohs For oitizens the megistrate
wes the Archon, for aliens the Polemarach.

(d) The fourth snd lest olass consists of women.
While women were only conduits for sn inheritance, still
they entered upon estates, probably through their
guardiams (143)s At smy rate they must be consideved
a8 o elass becsuse they ogould be claimed in merriage and
their estate slong with them in the same manner ss the
estate alome could be claimed (144) s Women's rights were
just as carefully gusrded es those of infants and any
attempt to defraud them, if discovered, was severely
punished. They too were unier the direct supervisionm af
the Archon or Polemarch who hsd a special duty to profect
' them and their interests (145),

(139) 1Isseus I 9» Isaeus V 10,

, isaeus VI 56, Aeschines I 103

(140) Isseus V 10-11. Ismeus VI 36,

{141) Isaeus vx 56, Wyaa Pe 258.

o Lst 6 Ly, Qﬁn

(143) zaaeua VI 15, |

(144) 1Isaeus III 74. His%yhanes _Iggﬁ_ 583 sqq.

- Lipsius p%ggagég Caillemer pa 17 £qgs
(145) gyama%h;nea xm:ti 75, Demosthenes XLVI 22-23,

Demos thenes XXIV 48, Isaous III 62,
Armtetle Ath.aas. 56 (7)s




2+« Entry Upon the Estale.
There were two methods of entering uwpon an

estate ot Athens depending upon the class of heir.

{a) Eunbtry without applying to the court was
gonfined o "nesessary heira" (146} who simply took
- posgession of the vacant sstate (147). If =any other
person was in possession unlawfully M,/% rempedy was o
take formal possession and bring an action for ejeat-
ment (148} After s "necessary heir™ was in possession
he oould meet awy edverse olaims with & special ples
“{under the old English practise" a plea in bar®)
sebbing out that the estate was not sdjudicsble, which
cast the whole omus of proof wpon the claimsnt (149).
Phug the "necesgary heirs”™ were well praﬁéaﬁ&&w

ﬁi}} The second method of entering upon an estabe
was by meking spplication to the court end the procedure
was necesgsry for everyone except "geeesew helrs,
4Ehe procedure is smalogous to that under our law when a
person entitled on intestacy spplies for letters of ad-
ministration, with the difference that at Athens the
spplicent must have been entitled to the estate om
(145) 1Isasus III 59 6o 61. Isaeus VIII 34,

Isaeus IX 3. Wyse ps 303 end p. 345,

Lipsiue p. 578 note (108), |
{147) 1Iseeus III 59, Demosthenes XLIV 19.

On the whole subjeet of Entry see Wyse pps232 to 234,

(148) ILipeius 578, i
(149) 133@33 »V 16, Jegeus VI 44



vinﬁeé%aayg Under our law the spplicent need not be
entitled, and becomes only the agent or personal
representavive of the decessed, whereas at Athens the
successful spplicent became the alter ege of the dead

+ The proper procedure at Athens was to epply to
the court to adjudicste the estate to the spplicant
(150); the spplication was presented to the proper
megistrate, for ¢itizens the Archon, for sliens the |
Polemsroh (151) who posted a notice of the application
(152) end proolaimed it in the sssembly (153)+ If mo
other claime were mede and the application was not
sttacked then the Cowrt awarded the estate to the eppli-
cant (154)+ |

However, eny persen who wished and as meny as

wiched gould objeet to the petition and set up an
edverse olaim (165) by protesting egeinst the spplication
0 the Avchon or Polemerch {156)s Then security by way
of a deposit wes required by the megistrate, probably
from all the spplicents (157) and an sppoinmtment for triel

was made (158)s At the trial all the claimants were given
2 hearing by the cowt and the sward was given to the ome

(159) Isgeus III 58, Aristotle Ath, Res. 43 (4).
{151) Demosthenes XLIII 3—9. Demoethenes XLVI 22,
Aristotle Ath, Ress 656 (6)s
>g1521 Lipeius p. 579
- {153} Demouthenes XLIII 5, Arvistotle Ath, Res 43 (4)»
{154) Demosthenes XLVIII 26,
ilﬁ&; Isaeus IV 11, Demosthenes XILVIII 10.

Icaeus ¥V 16.
{157) Demosthenes XLIII b, Wyse pps 374-375.
(158) Demosthemes XLIIL 8,15, Bemasth&nee XEMI 22,



who proved his csse (159). | |
8s The Amount of and Division of o E.staté.

The smount of en estate would ordinarily be
determined by sn aceount being taken shortly sfter the
death of the person leaving the property, or if not then
at leak before pertition was made, and sll documents
of title anl evidence of debits duwe by and to the dececased
would then be produced (160). If there “wea moréﬂuggan one
Bedwr then all debts owing the decessed by any of the heirs
or any advences made to any of them by the deceasged in his
lifetime had to be brought into the estate and reckoned
in the total assets before distribubion (161}, All the
property wes gathered together anl due gearch and inguiry
% made t0 make sure that none wes missed (162).

Onoe the mount of the estalte was determined
4t wae then divided proportionately among the heirs who
had proved their right to shsare in aceordance with the
lawe which we hé,ve set out above (163). The property
wes divided ss it stood; that iz fo =gy the estate was
not in ordinary eirocumstences liquidated smd then divid-
ed (164). There was, so far a8 it a@ears,"na priority

of choiee given to an older heir unless there was some

(159) Demosthenes XLIII 6,8-%., Isaeus VI 51, § =
Isseus XI 26, Aristophanes Wesps 1. 583 £4g. ¢ =
For a description of the ordinmary course of sucly = .
a trisl see Caillemer at pp., 160 to 166. g & o
{160) Demosthenes XXXVI 19. § o 5§ >
{161) Demosthenes XLI 8, 9, 11, 20, $ = o \f
{162) Demosthenes XIVIII 9, | , & =
(163) Demosthenes XLIII 8,9, Demosthenes XLIII 19, ¢ ==
Lysies XVI 10, =
(164) Demosthenea XLVIII 15, Demosthenes XXXVI ll. PE
b3
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testomentary direotion in thet behalf (165) but
sometimes one of the heirs would give the other or
others their choice of portions (166), Disputes

over the division were probsbly eommon as they are

todgy; oertainly they were often even violemt (167)

and a regulsr progedure for settling a division existed
by wey of an action brought before the Archon who pro-
bably settled the right to a division and the proper-
tion in which the parties should share and sppointed
assessors or veluators to see that each one received
the ocorreot amount in the division (168),

If the property was resl property, that is
land or building®s or other things attached permanent-
1y to lemd, it wes not, it seems, necessary thet it
should be divided but it might be enjoyed Jjointly by
the co-heire and they would divide the profits (169).

Gometimes one co-heir wonld act a8 msnager of the
'Je':mt estate and remit a share of the profits to the
other or others (170). |
4. Claims to an Estate After the Entry of en Heir,
Even after an heir had lawfully entered upon

(165) Demesthenes XXXVI 11, 34.

(166) Demosthenes XIVIII 13,

(167) Isasus IX 17, |

{168) Aristoble 56:6, Caillemer p. 197 seq.
Lipsius p. 576 and Hote 107, ,

(169) Demosthenes XIVII 34. Demosthenes XLIV 10,
Lysias XIXII 4. Wyse ps 259,
Lipsius p. 575,

(170) Aeschines I 102,




- 48 -

on estate in one of the ways alrealy mentioned other
olaimants gould atiempt to oust him by bringing an
sotion in the court through the Archon (171). The
grounds uwpon which such an action could be based were
i, that the olaiment was more closely related to the
deceased then the person then in possession of the
~estate (172) or ii. that the person in possession
had obtained the estate because of the perjury of some
one or more of the witnesses at the time the estate
wae first adjudicated (this claim was usually ba&%ﬁ#f
o by way of & prosecubion of the alleged perjurer (178)»
or 1ij, that the claimsnt was now claiming either for
the firet time or in a different ospacity from that in
which he had claimed in eny former sction on the sams
estate: e.gs he wight first olaim under s will and if
that was upset then claim es upon intestacy (174) or
finslly iv. thet the former judgment went by defenlt
snd could be reopened (175)., There wes apparently no
estoppel by conduet (176).

The action had to be brought within five years
of the death of the heir or the lsst of the ce-heirs in
possession or it could be avoided by plesding the statute
{171) Demosthenes XLIII 16, Demosthenes XLIV 1l.

' Demosthenes XLVIII 25, 29-Bl, Isaeus VII 7,

Lipsius pps 582-3. o

(172) Demesthenes XLIII 34. Demosthenes ZLIV 1l.

~ Isseus IV 25, -

(173) Demosthenes XLIV 1. Demosthenes XLVI 25 & 27,

, Isseus ¥V 14-17, Isecus BRI 45-46,

(174) Demosthenes XLIII 4,7-8+ Isasus VII 7»
Gaillemer p. 187,

{175) Demosthenes XLVIII 25, 29-3l.
(176) Demosthenes XLVIII 45 44,
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of limitations (177). UThere ies some controversy among
commentators, who mistrust Isaeus, sbout the time from
which the statubory period began to run but Wyae and
Lipeius asgree with Iosseus and in the absence of any
better suthority we shall have to macept Isaeus' state-
ment as correot (178). It is importent to note
further that the plaintiff or olsimant had to furnish
& Qeposit of o substantial sum as seourity for goed
faith which in the event of his losing the csse was
forteited (179), |

(177) Isaeus IIT 58, Demosthenes XLIIT 16.
(178) Lipsius p. 584, Wyse p. 340,
- Galllemer ps 169 f£f. Jebb Attic Orators Vol., II
Pu%ép n.l-
For the limi‘éa:kim iz cases whore the hand of an
hoiress was being alaimed see the remarks of
~ Lipeius at ps 585 and note 134, ,
{179) I)amesthenes XZIII 16.
Pellux VIII 38 (See tnis pasaage quoted im
J}igai% D+ 828 note 764
Aristophsnes Clouds 11, 1136 snd 1197,
Zenophon, Const Tution of Athems I 16.
Isaeus III 47, Isseus IV 4, Isseus XI 13,15,27,
~ Isaeus VI 12, Demosthenes XLVII 644
Demosthenes XLIX 46. Wyse pp. 374; 330-331,
ILipeiuvs pp. 933-936, 308, 550, BM% 857,
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I1ll.
WILLS.

As Origin, Growth and Influence of Afthenien Will,

In dealing with Wills, while we 4o nol propose
entering fully into their origin we shall briefly congid-
er their growth in Athenisn law and the place of the
Athenien will in the history of testamenbary succession,
Generally spesking, in primitive societies personal
disposition of property after death was net possible for
the right of an individusl over property of any kind was
not recognized but rather property was regarded as be-
longing to the family or tribe a5 a vhole, Gradually
however the right of the indivianal %o control his prop-
erty begen téy,be aseserted ond was finally ea’eablﬁz&'héa snd
then after thet right was obtained men begmm %o chafe at
their inebility te do with their property ss they saw fit
after their desth ss they 4id in thelr lifetime end 80
sttempted 1o dispose of it or at leaet govern the manner
in which it would be wed after their desth by giving
directions in that behalf during their 1ifetime. The
first wills were perhaps inatmmnta | executed or acts Jone
during the lifetime of the testabtor by way of eénveyanaa,
(as et R{eg;ej per ases et libram) or by mesms of a contract
(o8 was possible af Athems (180)s A will as we know smd
izaae_xsi‘a,a@ it ia seoret, revoesble smd tekes effeat only

(180) See Wyse p» 384s
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upon the death of the testator, but these early so-
ealled wills had none of these attributes but were
notorious acts of conveyesmoe or contract which were
irrevogsble and took effect immediately upon {:he act
being done {181), Another aot, which had the effeot
of o testement, oonsisted in adopting someone ae the
testator's son and heir, which at firet wae done dur-
ing the testator's lifetime. The custom of adoption
was oarried on and extended smd it persisted through-
out the whole history of smeient testementary success-
ion 28 one .a:t the chief methods of disposing of one's
propertys In time the will developed its medern
eharaoteristios
tive only upon the death of its meker ss we shall see
whon we coneider in detail the testsment of classical

and became secret, revocsble and effeo-

Athens. The evolubtion mentioned above was in process
at Athems snd will meking was probsbly common end the
will a8 a mwgaiw& method of passing property was at
lesst beginning to teke form in the custome of the

- people when ourrent custom amd practice were erystall~

1z6d and codified by Solon in the years 594-591 BaCe(182).
That Solon provided that the meking of wille should be
1@@1 at Athens there aan be little doubt as there is
cozsidersble suthority to prove it (183), bubt that wills
(181) For g discussion of this metter see Maine pp.188 seg.
{182) Bury History of Gresge p» 182,

(183) Plutarch: Lo ~ Demosthenes XX 102,
Ibemesthenes X 14, eto,




wore impoesible or unknown at Athene before his time is
stated by Plutarch elone (184) end it is inoredible that
a provieion such a8 we find in the Code of Solon with
1ts limitations end distinotions, all of which bespesk

- gome basis in experience, could have been sn imnovation
espeaislly 1nvsé early o codes It is much mere probeble
thet Solonts provision for wills was & codification of
existing custom s8 was the rest of the c¢ode, with per-
hops gome vomedisl clauses to rectify knowmn amd recog-
nized ebuses of the limited oustemsry right which had
grown up slowly to dispese of property by will, fThis
hypothesis sgrees with the well recognized principles
whidh govern the makiag of codes of law smong primiﬁﬁve
peoples which is exemplified in the Remen Twelve Tsbles,
Therefore in their implieit and iﬂg&ﬁ&ﬁﬁ% relisnce upon
Pluterch's unsupported testimonmy we cennmot follow either
Meine (185) or Grote (186), | |

Whatever were the characteristics af~an

Hes™ QUbIANA Qan

AL at the time of Solon #% had developed the

main attributes of wills s we conceive them by the time
of Aristophanes im 422 BsC. (187) at least and probably
much esrlier, end in the time of Isaeus end Demosthenes
s generstion or two later was fully developed s we shall

set out below. In the time betwesn 591 BeCs amd 450 BsCo

(184) Pluterch: Solon XXI.
(188) Upb98,*%Bart 1T Copy XI. = |
(187) Aristophemes: Wasps 11 575 seq. but it muet be
~ npoted that thiS pacssgge is & gross gatire snd is
prgbgb%j'?&fy‘unﬁartain evidence for details.
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the Athenisn Will, the first of its kind definitely
known in Burope (though it is possible that Wills were
known in Egypt b e considershbly earlier date) had
spread ite influence over the rest of the Greek world
and hed been sdoplied by several Greek states (188).
It probebly even affected the Roman will by resson of
the inilménee which the Cede of Solon had upen the
Twelve Tables through the embassy which the Romsms sent out
to investigate the laws of other states prior to the
promulgation of their own oode sbout 450 BeCs (189)s
I£, as we think, the provisions of Selon's Code concern-
ing wills, influenced Romen Wills then the Athenisn Will
18 & direot, though remote, smoestor of our modern will,
through its more recent Romen model, and our will showa
marked trages of its venewsble hereditys
Although the legel power to dispose of property
by will was given to Athenisns and though it seeme to have
been widely used the will was never freed from restraint
(190) end was slways regarded with suspicion snd jealousy
{191) moet omly by the populsr vourfs but sven by well
informed end well educatoed men (192) because of the stremg
tendenoy =t Athens %o preserve thaiéireat.aanﬁiuazty of
(163): The Axhaaiaa legiﬁlaxion was eiﬁher aﬁaytaa with
- medifiostions in other Greek states or there was s
simultaneous growth of similar testamentsry law;
probebly the former. See Plutarch: Agis Vs ‘and
. Jsoorstem XIX 12. : o
(1aa)a See Mommeen Baek II Caps 2+ (Vols I b 280).
(190) Exaeyﬁ onge, in theory, by the %hirty, Aristotle
, A&h. Rea.sﬁ%)
(191) Isaaus I 41é XSasus xv 15~ 16,

- Isaeeus VI
(192) ZPlate : Lews, 922 By seq.
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the family; enything whick might interrupt such con-
tinuity was looked upon with disfevour smd so0 we need
not be surprised to find that the courts upset emd
annulled wills on the slightest pretexts (193). Wills
were commonly attacked by those who would have been
entitled to succeed on intestsoy (1%4) upon very meagre
grounds which renged from merely "natursel rights" (195)
to just attacking the will on ganerél principles (196).
Gur modern eyes look with amazement at the spectacle of
a beneficiery under a will to which mno exception can be
taken on eny legsal ground, being forced to defend and
bolster uwp his legsl olaim by sll memner of moral end
ethical considerstiomt aml srguments which have mo tech-
niosl bearing upon the mstter in issue, which in stried
lew oould omly be the validity of the testement (197),

Bs Restrictions on the Right to Make a Will:

In the time of the Orators the law of Solon
providing for the &mg%iﬁm of property by will was
st1ll in foroe (198) and we find the restriotions set uza
. therein still regarded as good law; indeed the law had

been applied continuously so far as we can learn since

(193) Isseus I 58,41, Avistophenes Wasps 11, 575 seqs
(194) Isaecus I 42, Isseus XI 9s
Isocrates 1ix 17, 31
(195) ZIsseus I 2. Isaaas IV 18,
Isocrates XIX 17
{196) Isaevwm I 29-31,
{187) Isoorstes XIX 17, so 54, 42-43, 46-50»
(198) Plutarch; %len *3xt. Demosthones XILVI 14.
Isgens IX 11,15
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the promulgation of the Code, exeept for a short time
under the Thirty 'wﬁén the right to meke g will was
entirely unfettered (199), All the restrictions are
easily explained by merely cansidering the state of
Athenian society snd the political and religiom id eas
of the Athenianms, and indeed many of the restriotions
solidly based as they were on souhd principles of juris-
prudence find their counterpart in our present dgy
testamentary laws. We shall deal with the limitations
separetely a8 follows:

1, The first restriction wae that a man who had
1egifzimte male jesue alive could not meke a will ag he
Mke& (200), This limitation was of course the result
c:f the &thanianﬁ' overvhelming aeaira, herateiere
explained, %o keep the family line intast (201)s To
interpret the law to mean that the presence of male
heirs was an absolﬁrtge bar to the right to meke a will

is o possible snd common interpretation (202) but we
doubt whether 1t is the correect reading of the law, Ve

think that the lew merely says that a men with legitimate
sons cennot meke s will "ss he likes"; that is he
o mske a will, but he cmnot dispose of hie property |
without reference to his sone' rights. He must melke
% %%g ﬁﬁmé? &%Z 5§ex§a§s) %henes XIVI 14,

' Isgeus VI 9y

{201) See also Lipsius pp. 562 sg %
(202) Ieseus VI 28, 4nd see Lipsiue p. 562,
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provision end eubstentisl provision for his soms, Our
eontention is supported by the constant inclusion in
the quotations from and persphrases of the law of the
important qualifying words "as he likes™ (203). Our in-
torpretation too, if asccepbed, explaine without further
diffioulty the wille known to have been made by men whe
hed sons living at the time the wills were made, all of
which wille amply provide for the sens but make other
éi&poaitians as well, ss for example to charity (204).

However even if the resiriotion was originally
intended snd interpreted as an dbesolute bar and if the
 lew be teken with that mesning, by the time of the
orators in the process 9f the lew's evolubtion exoceptions
hed grown up ab some time or other, peérhaps only by
virtue of custom, whereby men with sons did meke wills
‘which were recognized ss valid. One might, for instance,
suggest o8 sudh an excepbion thet if a mem hal infent
sone he might meke a will disposing of his property end
providing for their education snd upbringing. We have
st eny rate instsnces of this acinally being dome in
practice {205). Plabo, even im his comservative old sage,
sdmite the right of & fabther who has sons to make a will
(206), Wyse im commenting on the matter does not confine
{203) Demosthenes XLVI. Isaens II 13,

Isaeus 111 68» Isaeus X 9.
, dys end Paley D 153,
§§§§§ %2;5§§§§n§§§§x§§§rgl Demosthenes' own father made a will,
Demosthenes XXIVI 34, Pasion mede a will having two sonms,

; one of them an i‘ﬂfaﬁ'ﬁu See alaso Demosthenes XLV 28,
{208) Plato: Lawas} 923 C seq.
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the right to fathers who had infantv sons, asv we suggest
might have been the case, but thinke the right extended

| to any father, a conclusion which may be accepted as

reasonable (207).

Pinally if = man having sons msie a will and
the gone whom he left and whoRe presence would have
annulled the will died before attaining their majority
then upon their death the will sgain becsme operative
and whabtever provisions were made in it were valid Just
as 1f there had never been any legitimate sons (208),

2e In keeping with the first restriction set out
sbove a ;st,;ea'nd also was intended to imsure that a man
would provide for his lawful children, This provision
impozed upon a testator, 1f his will wee to be valid, the
necessity of disposing of or providing for his legitimate
daughters either by setting svide & sum of money a8 a
dowry for them or providing a8 a ocond ition of imher iting
thet the testementsry heir should marry the demghter(209).
If there was more thsn one daghter then & combinafion
of these provisions might perheps be necessary. If there
bstrs
were song and éaugh‘hew Both then the sons whether they
inherited by virtue of a will or on intestaey had the duly
{207) Wyse DPs 515. Among other suthorities he oites
Lyeise XIX 39-41 where Conon's will is mentioned;
in using this a8 an asuthority we must bear in mind
thet the will in question wee made at Cyprus,
‘ See also Lipsiue p, 565,
{208) Demosthenes XIVI 24+ B
(209) Isaeus III 48, 68. Isaeus X 13,
Wyse P 246,

For the menner in which the phileaophar Plato
would improve upon this law see Pleto: Laws p.923 E.
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of caring for their unmerried or divoroed or widowed
sisters.

3s The two restrictions on testamentary capacity
Jjust nemed might be termed external dissbilities
inssmuch as théy did not find their source or reason in
the testator's own person hut were only incidents in his
external affairs which affeated nothing, generally speak-
ing, but his right to make s willa The restrictions upon
testamentary capacity to be discussed heresfier, might be
called personal dissbilitiea and as the first éﬁ thege we
may discuss Insenitys

There is no doubt whatever that in Athenien as

in English law en insene person could not meke a valid
will (210)s The difference between the Athenian and the
‘modern rule consisted in what was regarded as constitut-
ing inssnitys In Athenien law imsanity mesnt sn sberration
of the mind such as would affect the actions of a person
g9 88 to render him abmormal. The sberration might have
been auaitgtghv;§§;£§raﬂ-aaaaaa, the £éllewing being
mentioned in the passeges of the Athenisn orators indicated.

{a) Mentsl incompetence might be caused by some
disease which attacked the resson (211)s Mere illunese,
even though it later proved fabtal, which did not affect
the mind or hed mnot done so at the time the sick man made
{210} 1Isseus I 11, 19a21 34,43, Isgeus IV 14-16,

éizzé‘ih‘éiai’mﬁi?“‘i@‘fx Priiss ZIZ 41,

Aristotle Ath, Res, 35 (2).
{a1l) _Eemasthanea (LVI 14,16,
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bis will was not enough in itself to meke a will
executed during the illness invalid (212),

‘(b) Dotage brought on by 0ld sge was consider-
ed o sufficient mental incspacity to comstitute in-
senity and was a bar to testementary capecity (213).

{s) A personm vﬂose%ﬂ%&? t@ﬁcr&xﬁﬂy incep-
eble of sppreciating the neture and qualily of what he
wos doing By« drugs was cons dered as insane

{214) s Though there are no speceific indicaftions of

what constituted drugs in the legal sense we may Supp-

ose that wines msy have been classed ss drugs even in
AUal D

sucient Athens, Hore likely &% meont manl

88 could be obbainsd &rem spothecaries for the purpose
of putting the vietim under their influence:; san ex-
smple of such a drug is the love philire which forms
the subjeot matter of the csse in Antiphon's firet
speech, | |

{a) Anger or passion was looked upon, et least
it is rvepresented in the arguments of the orators ss a
form of insemity sufficient to invalidate & will made inm
8 fit of anger (215}, '

(212) 1ILysies XIX 41, Becker Charicles p.lé67, note 19,

: Sendys snd Paley II p.159, '
Other asuthorities are gquoted below in the
éismwigmmﬁthe ccoagions upon vhich wille were

mades

{213) Demosthenes XIVI 16, |
Cf+ Cicero De Senevtute 22 where Sophocles was
galled upon to detena his mental competenay in the
-gourts by his sons who sued for the estate.

{214) 1Isseus IX B7s Demosthenes XLVI 16,

(215) 1Isasus I 11, 45,

C{-.“’M' sﬁ\. LN 6 S fu_m't{%,vwwc |
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(e} Finally ﬁere unressonsh leness of conduct
might be regarded as an indication of inssnity (216).
The definition of insemity here implied is consider-
gbly broader then that which is recognized by English
Law (217). Insemity wes proven in Athenian courts for
the moet part by inference from the slleged unresson-
able acts of the decessed abt the time he was making
his will (218) but though no exemples have come down
%o us cases must have arisen in which much more satis-
factory evidensce could have been given and was supplied,

4+  Though the testator wes not insene, nevertheless
if he hed been unduly influenced in making his will then
the will was inyalid (219). That undue influence was
commonly sxerted ie clear from the testimony of Plabo
(200} even if his suggested meens of preventing it does
not sppesl to owr medern minde, Undue influence at
Athenisn law cousisted in

(a) Mental stress or pressure brought upon the
testator by maans of thrests or blsndishments o induce
‘bim Yo act as the person applying the pressure deeired (221).

{b) Physicel duress consigting of imprisonment or
gg%ﬁ?; %iﬁe :ﬁagaﬁ g?émﬁé?ﬁ?e?wﬁi& inesnity meant in
(218) Semons s 1 s 1 aens 1x 7.

(219) Domos inones ﬁﬁ%"wm; Demosthenes ZIVI 14,16,

(220) Plato; Laws 923 B,
(221) Demosthenes XLI 12, 16, Demosthenes XIVI 14,16,



other foroible detainer or confinement (222), or

(e) the influense of a women, which though it
might well have been included in (a) above is partic-
ulerly mentioned in the orators (223) perhsps on the
theory that a womsn's influence was more pernic ious
insidious or that a men's wife or mistress had
greater opportunities of warping his judgment than
other persouns,

6o Passing from the restrictions placed upon
testamentary cspacity because of mental derangement or
duress we come to restrietions plasced upon persong be-
gause of their political or soeisl status, The first
of these is that & men who wee under an obligation to
acgount to the state auditors for the msmmer in which
he hed performed the duties of his office and expende&
public moneys under his control was, while he was 8o
subject to deliver uwp an aceount, precluded from dis-
posing of his own property by will (224),

6, Infents were unsble to make a will disposing
of their property (225),

7e Women were under the same dissbility as in-
fants {226) though =n sttempt hae somebtines been made to
interpret a passage of Demosthenes (227) as indicating
that they could exeoute a will, Bul there iz nothing to
(222) Demosthenes XIVI 14,16,

(223) Demosthenes XLVI 14-16,
(224) Aeschines III 21,
{228) Isaeus X 10,

(226) 1Isaeus X 10.
(227) Demosthenes XLI 9-10, 21.
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show that "the writings" mentioned in the passages
cited were testament ary nor that they were valid if
tha& were testamentary, In fact it seems rather that
"the writings" were probsbly mere depositions taken at
the deathbed of the woman to be used later =8 evid ence
under the mles allowing dying declarations to be so
used and it is now generally agreed that they were not
& will (228), The gifts of Appolledorus' mother to
her grsndchildren mentioned in Demosthenes' speech
"For Phormio® (229) must have been made during her life-
time with her husbapd's (Phormio's) permission, An
unmerr ied woman would be under the guardisnship and con-
trol of her mext of kin end would have no part in man-
sging her own property. It is sbsolutely opposed fo the
general attitude of the Athenians toward women that they
should have any right to make = valid disposition of emy
considersble property either inter vivos or upon death,
8+ The next class whose testamentary capacily was
restricted wees that of adopted sons, They could not dis-
pose of property by will shich they had imherited from
their sdoptive father by resson of the sdoption (230),
There is also resson to believe that adopted sons eould
not will away any property they may have had before their
gdoption or which they themselves aeqﬁirec‘a after it,
though of course they could always recover their right to
(228) Lipeius p. 566 note 68,

(229) Demosthenes XXXIVI 14, ,
(230) Demosthenes XIVI 14, Demosthenes XLIV 67-68,
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moke a will by remouncing the sdeption snd returning %o
their original femily (231).

9, It might be thought that aliens could not meke
s valid will st Athene but there is really nothing to
gshow that they could not amd at Aegina which was very
olose to Athems it seeme clesr that they could 4o so (232),
In the sbsence of sny evidence to the contrary we mey
suppose that the Athemien law wes similar end that aliens
could dispose of their property by willa

10, Freedmen who were oitizens also seem to have
had the power to make = will (233)» There is = passage
which states the contrary (234); but this passage is gen-
erslly regarded as mere sophistical argument and the faat
lﬁ,ha% wills were agtually mede by freedmen ¢itizens peems
to deprive it of mest of its weight (285)»

11, The last restriction upon disposing of properiy
by will affected a person who had inherited under & will
ahich directed how the property was fo be used by the
tes‘bamjeﬁtw heir emd what was to happen to it after the
heir's &sath.. Ho will mede by the heir would be velid to

dispose of swuch property. This would seem to make the heir

s trustee or tenant for life only but it is very doubtful
1f such s rolationship could be set up and therefore if
any ench restrietion actuslly existed (236).

) Sandys gnd Paley II pp.l38-9, Wyse PD» 248,650,
) Isocrates XIX 12, Lipsius p, 568,

) Demosthenes XXXVI 46, Fasion wae a freedman,
} Demosthenes XLVI 15,

) ZILipeius p, 567. Note 73,

) Isseus I 4. Wyse pp. 185-186,



C» The Exeoution and Attestation of Wiils.

l, When and how was & will made at Athens in
Classical times? Any man who had attalned his msjor-
ity might meke s will at eny time he chose so far a®
the low was concerned subjeat only to the limitations
already mentioned, But it zppears from the sncient
sources that, as with ue, many Athenians who were
elither careless or afrsid that their death might be
hastened by over solicitous and greedy beneficiaries,
left meking their wills until the last moment. 8o we
2ind that serious illness wes a common occasion for

meking a will (237) and snother was immedietely-befo

departure wpon a military expedition (238). Common a8
these oceasions were they were ill chosen as gppears
from the many disputes vhich arose over wills made at
| ‘such times., this head we shall have more to gay
laters It is perhepe merely because disputes arose
over wills made on the death bed of the testater (239)
that om undue proportion of wills seem to have been
mede at that time and very probebly if the whole truth
could bBe known, far the greater number of wills made
were execubted while the testator wes still in good
health and well sble to give his best attention to so
important s dooument,
(237) Iseeuws VII 1. ILyslas XIX 41,

‘Diogenes Laertims V 69, Plabo Leaws, 922 Bs

Demosthenes XXVIII 15, Demosthenes XXXVI 7.

(288) 1Isaeus VII 9. Isseus IX 14, '
(259) 1saseus VII 1. |
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2s No matter when an Athenisn will was mede its
characteristies were much the same, and the first of
these was secregys Like English wille, Athenien wills
gould be mede and their contente kept » secret (240)
though this need not be the cases The terms of the
will must often have been well known if the testator
hed no particular resson for secrecys We find the fact
that wills could be seoret used a8 a ground for attacking
them becsuse segregy left the door wide open to
forgery {241) which could be detected only with aiffi.-
culty» But a8 we shall see shortly precautions were
taken to guerd sgainst forgery by several devices which
did not infringe upon the seoreoy of the document.,
Seereay ia‘ene of the main charscteristics of a true
will a8 we conoeive it and ite presence indisates the
high stage of development which the Athenisn will had

reached,

s It has been gontended that writing was pro-
bably not necessary {242) and it mey not have been
necessary for a valid will but it is certain thet 1%

was common snd wé may say that in faot a will was al-
most invarishly written (243)s He would have besen a

fool indeed who could ewmpect an Athenisn court to prove

an slleged verbal will in the face of sny mext-of-kin

(240) 1Isaeus IV 13, Isaeus VII 2,
{241) Isacus IV 15-14. lIsaeus VII 2,
(242} Lipsius p. 568, Note 78,
(245} Isaeus VII 2.
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however remote, and so far as we oam Judge most Athemiana
who had property to dispose of were fairly shrewd, with
the result that a verbal will must have been rare if it
ocourred gt all,

4» There was no partioular form prescribed by law
gt Athens in waich a will had to be drawn (244), and in
this we f£ind snother resenblance to English wills, However
in the course of development a form of sorts grew up and
from examples of Athenien wills which have comé down to
us we oamt distinguish certain features which are common to
all of them, PFirst of =211 there was an introductory
sentence sometimes setting up the ciroumstances in which
the will was made (245) and inmdicating at lesst the nature
of the instrument (246); a common formuls seems o have
been VAll will Be weil; but iﬁ' case anything should happen
I make the following dispositions™ (247), This corresponds
to the wsusl imtroductory olause of our own wille which
runs "This is the Laet Will and Testament of me A4Bs ete.™,
After the introiunetory clause there might follow directions
~ for the welfare of eny femsle relatives such as
denghters, wife or sisters of the testator (248)» Then
various pieges of property were mentloned and described
and digposed of by i:he testator (249) with directions

Lipsius p. 586, 10
Diogenes Lesrtius ¥ 69. Becker: Charieles p» 167,

&8

: , HOLE Lvs
Diogenes Lesrtius III 41, Diogenes Laertius X 16.
Dicgenes Leertius V 11;: Bl. Transs by Bs Ds Hicks,
Piogenes Leertius V 12, " |
Demosthenes XXVII 40, Demosthenes XXIX 43,
Diogenes Lsertius III 41-43, Mogzneggmertme v

R
5 %

Diogenes Leertius X 16 sqq.
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for the payment of debte end funerel expenses (250),
There was usually a clsuse gppointing en exeauﬁor~or
exesutors or guardisns which was sometimes at the
beginning (251) sometimes at the end (252), Finally
at the end of the will the names of the witnesses were
sometimes mentioned but this must not be taken to
gorrespond to our attestation clause at all (253),

Fronm this general scheme or axrangemé_nt
individual wills might vary somewhat in detail but
mogt of the claises here enumersbted gppeeyr somewhere
or other in all the willg of which we know or hear as
can be seen by sn examination of the passsges upon which
these conclus ions are based,

5; A8 we have said there were usually witunesses
te 2 will st Athens , but it is not at all certain that
the absence of witnesses would of itself invalldate a
will apnd it may be that they were not necessary (254),
And yet the slightest knowledge of the manmer in which
Athenian Courts treatled wills will indieate te us how

K Ao Jfhaz Kl.'érn..;g -
small s aham@gﬂan unwltnasaed will had ng followed

and how very unwise it would have been to have nsglected
this safeguard, It is a reasonable conclusion that even
if witnesses were not essentlal they were almest inver-

isbly present at the exeoution of a will as many pasesges

(250) Diogenee Laertius III 43, Diogenes Lsertius V,

, 53; 70-71.
{251) Diogenes Leertius V 1l,
{352? Diogenee Lesrtius ;li 435,
{2558) Diogenee Lamertius V BY7: T4
(254} Isseus IX 12,



"'-”éé o
indieate (256), The nemes and residences of the wit-
neases were often get out in the will (256},

The witnesses to s will might be aeleete& from
eny persons who would be eligible to give evidence in s
eourt later aoncerning it {2567) but it was usual to have
present a8 witnesses relatives and friends of the teste-
tor and espescially thoae who might expeot to benefit
under the terms of the will (258). The obvious ressens
for having witnesses are suocinetly stated by Becker in
his Chericles (259) end in & word it was merely a pre-
csution sgainst forgery snd ageinst disputes which
might arise sfter the testator's deaths
The witnesses 414 not necessarily kmow, indeed
yzabably»ﬁel&ém.kﬂew the contents of the will (26@).
They wére there merely to witness the fact that a will
,waa mede, perheps never saw it open, emd 4id not need to
gonsern themselves with the gontents, How this ignor-
snoe on the part of the witnesses might effect their
evidence when they weve later cslled upon to identify
the will will be diseuesed later whenm we are aﬁﬁaiaaming
{288) ZIsseus IX 8, 18. Isaeus VI 7.
Isograbes XIX 12. Lipsius p. 568.
aﬁg meny other passeges guoted below in other
notes.
{266) Diogenes Laerbius ¥ B7; 4.
(267) Thet is there would be no poimt in having as
 witnesses persong who at the time of execution of
the will were slresdy preciuded from appesring in
gourt ag witnesses or who were likely to be
precluded lster,
{258) Isaeus IX 8-10; 184 Eemeathenaa XL 17,
Tiis is contrary to modern law under which a wit-
pese to 2 will cammot take suy beuefit therefrom.
.(259) See Eha ﬁagi%akavWillavget 1913 R.S;ﬁ.ea@.2@4 S6¢.12,

{260) Iaaeas w 15—14, &anaya snd Paley II p. 129,
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sealss On the other hand witnesses did sometimes know
the terme of the will anmd even sssented to them (261),
Whether the witnesses signed the will is a disputed
point, Lipsius holds that it wes not necessary for them
to sign (262) but there iz mno evidenpe to show that they
never did. The faot that the witnesses did not know the
aontents of the will is no reasson 4o suppose that they
did not smign it, for witnesses who sign wills teday.vemy
geldom read them or know what is in thems Those who,

on the strength of Isgeus' On the EBstate of Nicostrabus

(263) have tsken the view that witnesses aid not gign the
will have, we think, besed their opinion on no resl
evidence., Wyse gives at lesst one example of a will
which was signed by the witneasea'as well as the testa~
tor (264) though this was a very late will end may well
have been influermeed by the Romsn practice, There is mo
resson why the witnesses should not have signed the will
but there sre meny cogent reaspons why s prudent teatator
would have had them do so.

ég There ie no evidence to prove that it wee neo-

essary at Athens for a testalor either to sign or sesl

his will; there ie not much evidence beyond inference to -

show that a testabor ever did sign his will though we

(261) Demosthenes XLI 17,
{262) Lipsius p. 579,
(263} Isaseus IV 13,

(264) Wyege ps 387,
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have examples of what sppesr to be hologreph wills
(265)s But there is evidence to show that testalors
segled their wills (266)s Seals at Athens were used for
identification and were duly impressed with the indiv-
idual devices of the persons gplying them and they
probably took the place of gignatures for the most part
(267). These seals were it seems msie of some sort of
olay and csps were placed over them to protect them (268),
Sealing et Athens never degenersted into a mere formality
g8 it has in English law, vhich dem be satisfied by affix-
ing a bit of gummed paper, It 18 quite certain thalt the
testator ususlly sealed his will. Whether the witnesses
d48 so too is disputed but we think it is most probable
ﬁhaﬁ they did., We have exemples of wi lls where gseals are
montioned in the plural (269), It is of ocourse possible
that the tesiaxex’a seal might have been put on in more
than one place but it is more probsble that the seals in-
cluie the seal of the testator and seals of the witnesses.
Sealing was o method of identification which wes éspeo-
ially convenient in the csse of wills in that the witnesses
sould seel s will without knowing its contents and still
meke o certain identificetion of it if the doocument was
laber proiuced with ite sesls intect and there is evidence
that this method was actually used (270), Therefore
(265) Isseus BII 1. Wyse p.563. See 1913 Rtséﬁ;,gig:204
(266) Diogenss Lsertius V 57, Isacus VII 1-2,
(267) TDiogenes Laertius V 57, Iysies XXXII 7 (unot e will),

(268) Aristophemes Wesps 11 584 seq.
(269) Demosthenes XLV Iga Aristophenes Wasps 11 584 =qq.

{270) Demosthemes XIV 17,
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witnesses! ignorance of the contents of s will discussed
above could not in our opinion have any bearing upen
their identifying it, if ss we think the witnesses
usually attached their seals (271),

7s When = will had been executed it wae ususlly
deposited for safe-keeping with some person or persons,
often friends or relatives, whom the testator eonsidered
trustworthy (272)s They would produce it sfter the death
of the testator, slthough it is not alear to whom they
were bound to produee it (278)s Rarely, unless the state
hed some interest in the property of the testator, a will

was deposited with a megistrate im his official capacity

o in at—émyle. {274} Thie practise of depositing with &
magistrate if employed was merely followed for safe
keeping ond must not be considered sz being a vegistration |
of the dooument in any wey» Such & comception seems to
have been entirely foreign fto Athenimn laws
8s We have it estated in one psssage that no more
then one copy, that is the original, of s will was ever
mede (275) but this pessege is disproved by very oleer emi
mﬂ\iswta& evidence to the contrerys It seems that nearly
alweys several copies were made and -&eyaaimd with differ-~
(271) On the subject of seale and eeali  generally and
for exsmples of late wills which witnesses had
und oubtedly sealed see Wyse pp.&*86~38’7.
{ 2‘?2) Isgeus VII 1. Isseus IX 5,6,18,
. Iseeus VI 7, 27, Bemasthenes XXXVI Ts
© Diogenes . :{aaartiu& V 57 Lysiass X XXXIT 5.
{ %’75} Demos thenes XIV 19,21,
(274) 1Isaesus I 3,14, Wyﬁe pps 185, l§4.

Sendys and Fal&y Yols II ps 11.
{278} ,}}ama‘iskenas ZIVI 28,
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ent persons a8 another safeguard sgainst forgery or
suppreesion (276)s We know too that sometimes differ-
ent copies of the same will were witnessed by entirely
different sets of witnessea (277).

9« We are told that forgery of wills was common
at Athens (278) which is probsbly trues All the pre-
goutione outlined shove were token to insure that no
forgery or suppréssion could be successfully sccomp-
lished; the will wes witnessed, signed (?), sesled and
deposited for esafle keeping just se we deposit ours to-
dey in safety deposit boxes, but we still heer of many
sotions where forgery of s will i8 one of the issues,
the frequeney of which chows how real o risk it wes and
how sareful & prudent testebor had to be k(%?éf}i

Ds  Alterstion end Revocation of Willss
The aubjw’k of al‘baraﬂb ion snd reveoation of
_ will.a at Athezm is a &ixfimlt one and there are a8 2
result several different opinione about it (280).
Nothing is ressonsbly clear or simitted except the
poseibility of such revocation (281) or alteration (282}
The diffioculty ar:{sas when we come to conm i&em’" how it
{ 25’6; Megenaa Eaertias ¥ 57+ Diogenes Laertius IV 44,
(277) Diogenes Lasertius V 57, Becker Char’ie}.aﬁ %; 171
T Hote 874
{(278) Isaeus I él, "Isaeus V 15,
- Wyse ps 288, :
{279) 1Isaeus VII 2, Isaeus IX 24 B
Isgous Fragment 4. Demosthenes XXIVI 53,
 Dempsthenes XLIII 4, Eem&tﬁwea z:i.v 27,84
80} See Wyse pps 208-209,

{280
{281) 1Isaeus I l4¢ Isaeus VI 30,
(282) Isaeus I 18,




could be carried out,

In the firet place & will might be cont ingent
that is, certein people might take under the terme of
a will only if some speoified event hsppened or did not
heppen; then if the conbingenoy conbemplated did mot
ecour, by a quaesi alteration of the testabor's will
(foreseen by him) the persons whose rights were subject
to the epntingeney could net scquire any property undey
the will (283).

So much is quite clear smd simple but what
happened when s testator hai mede s will absolute in form
end loter wished to modify or chenge 17 Could he do a8
a testator ean 4o under English law and effect his
intention by s codieil? Lipsius and some others on the
‘strength of one passage in Issens (2684) think codicils
were possible anl existed sg such, If they were pessible
then what form would they teke? Lipsius seye that thise
speeial dooument would follew the customary form of &
will (285) but as we have seenm there was ne aﬁﬁiﬁéxy or
legal or even customary form of will which hsd of necess-
ity to be used and so it could not have been followeds
Wyse (286) oriticizes the whole theory thet o codleil was
possibles It seems very prebable thet a will could be
altered or even vevoked, at lesst in effect, by a later
Toseus T 25,

Lipaiue pe 571 and note 85,

283
284
85)
86) WyBe pps 203“29‘3:

s i i

8
SBBE
waﬂ-—‘
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Ao WJT Pezs Ay
doeunment whiﬂh needed—te 51N

special formalities
eny more than a will nesded te heve them, other them
those dictated by the common sense of a prudent test-
ator (287)s GCerbtainly even if there were no rules of
law allowing such = method of chenging a will the
production in cdourt of a document which could be proved
to have been executed by the testator after the execubion
of his will end which changed its provisions would have
been smple to upsel a will in the Athenisn eaurﬁé where
they were 2lways suspected anywsys The same srgument
@le& be a@pliea with the proper changes {n terminology
to the question of rovocation by a new wills We may
fairly conelude thet, all questions of law seide, which
80 far a8 we can see, cmnnot be settled, effect would
be given to the leter instrument unless duress or freud
or insanity or some other legal abjeeticn'ﬁﬁ ites validity
eould be shown (288).

| @hera is some evidence to show that o will
,aaala be ehange& by the testator recalling it from the
persone with whom it end its various copies haed been de-
paai%aa and %heyéapan chenging it before witnesses in the
éame memner in which it hed originally been axeﬁatea (289)
or by destroyimg it in the presence of witnesses (290) .

'it ise aeﬁtenﬁa& in a speech of Iszeus {291) thst
{ 287)8uch a8 the presence of witnesses end the use of seals,
(288) vwyse pp» 208-209j 415; 4234
Lipsing ps 871 |

ggg?}% e L e ;%?'51&.

Bendys and Paley ?al. II 78~79s
(291) Isseus I 3; 43,
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iﬁ a testat,ér definitely made kﬁeﬂn to witnesses :}‘;is}
intention of ennulling & will which he hal mede, that
intent ion should be implemented by vthe cowrts and
that they were legally bound to declare the will void
even on the failure of the testator either through
ignorsnce, carelessmness, or insbility to carry out any
of the messures enumerated sbove for the proper revoe-
ation of the will, We camot think that such a position
is tenable end we think that even in Athenisn law some
overt act must have been necessary to alter or ammul a
properly constituted will.

One other problem srises snd "L'h:zat ie the ef:ﬁeet
“upon & will of the birth to the testator z:a:E ehildren
- after its exeoution. We know thet 1f e testator had
both children &ﬁﬁiy Will ema the childrem ded after the
death of the testator but before thay attained théir
_me.;ari‘f;y thern the will became vapemtijve {222)s If ome
'az several children attained his or ner 293) méawity
after the death of the teststor then the will would not
beaazm sgarétiv-a at ally It seems a logleal cofrollery
to this rule that a will existing at the time the child
wes ‘born must be ammulled by the birth of a child of the
testator, unless if such child were a girl, he sltered
the will to provide for her, and subject to the possi-
iz%} Demosthenes XIVI 24,

{298) 1f the child were a girl then if the will provided
' for her it would be valid.
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bility of reviver (294) under the rule stated,

Es Acts Which Could Be Done By Will, |

It will now be in order to consider the many
provisions it was possible for e A’ehenign to make by
will for the disposiftion and msmegement of the property
he left, Neburally one of the firet things it was
necesgary for him to 4o was qta gppoint some person or
persons to take hie plece in menaging the property snd
to see thet his wishes were carried out, that is an ex-
ecutor or exscutors, There is nothing to indicate that
‘ei;e "gusrdiend” appointed under an Athenisn will woTe
in any aanwtyemmaai representativel of the testator,
his slter ego as it were, 29 sy==re in English law,
The origin of executors in Athens wes no doubt merely
the sppointment of guardisms for relatives of the
testator who were minors ot the time of his desths
However by the time of which we spesk the "guardiens"
had reslly become "ezecutors” and it was their duby be-
sides looking afler any ehilére:z or other benefieclaries
of the deceased who were 8till minors to menege his
property and dispose of it as hé direoted in his will,
Their duties the testator usually set out in his will.
We shall presently disouss the nature of these duties.
Guerdiens, therefore, in most cases were expected to

(294) 1.6, unless it should happen that the ohild
never lived to attain its msjority.
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assume ﬁhef&&&ies of Exeoutors (295), Then we ha#e-
‘examplea of the sppointment of Executors solely to deal
with the property of the Jeceased ﬁhere no question of

| guerdisnship could have arisen (296) . The executors
might be the residuary legatees and no doubt often were
(297) ard they might be executors in fact even if they
were not especially named as such, having been directed
to do all the thinges an executor is ordinarily oalled
ﬁpon to 4o (298), Under English law such a person would
be ocalled an "Executor acaording to the tenor™,

There seemd to have been no restriction upon
the number of exegutors who could be eppointed nor wpon
the class of persons who eould set, but it would be
reasonsbls to suppose that they had Yo be of sge snd
cspable mentally and 1egally of performing the duties
sssizned to thems The basis of their appointment, =s it
ie with us, wes the trust end confidence which the
testator placed in their ability amd imbegrity (299},

2 @he*nemﬁ,»ana probably in Athenim eyes the
most importany,thing, which it wae possible to do by
will was to adopt an heir, ususlly a son. In practically
every will of which we hear whers the testabor was
(295) Demosthenes XLV 37, Demosthenes XXXVI 8,282,651,

Demos thenes XXVII 4-5. Demosthenes XXIX 47.
Isaeus V 10,
(296) Diogenes Laertius III 43, Biageggj égfrtiua v
~ Iipsius pp. B6B5-566s
(297) Diogenes Iamertius X 17-21,

(298) Diogenes Leertius V 074,
{299) Demosthenes XXIX 47,
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childless or had onlgy o danghter there 1s a son adoptled,
thet being the customary thing to do (300), 4 few
expmples of such wills are given in the notes (201) bub
wills in which no adoption wem provided for were very
rere (302) except where the testator had legitimate sons
" plive. The sdopted son wae usually a relative but not
necesgarily one; he might be a friemd who might or might
not become g posthumous relative by marrying a dsughter or
gister of the deceased (305). It wae also possible it
scems for s mem to sdopt = daughter if he saw f£it (304),
As we have remarked before no such alopiion could be made
lawfully if o testator hed legitimete some, and if he hed
legitimate dsmghters en adoption could only be made if he
duly provided for them (305). |

By This bringse us to snother thing en Athemiem
testator not only eould but had te do (8306) and that was
to provide for his legitimate demghters if he had amy,
This he usually did by errenging or directing their
marrisge to hie proposed heir (307) or providing a suit-
able dowry for thems, He might alse arrange for the

merriage or welfere of other femele relatives such ss his

wife, sisters and nieces (308), There is no record of a

5@93 Isaeus II 14, Isaeus VIII 40,

301) isseus ¥ 6+ Isaeus VI 6-7¢ Isaeus IX 5»
302) VWyse ps 555,

303) Isoarstes XIX 12-13, 49,

304) Isssus XI 8,41, Wyse pe 557,

305) Isameus I1I 42; 88s

206) Isseus III 42.

%07} Plato; ILaws 923 D. Isaeus VII 9,

308) Diogenes Lsertius V 12s Demosthenes XIV 28,

ﬁamaathenés'XXXVI 8,
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man ever having provided for his mother-in-law so far
as we can f£ind (309),

4, All the evidence which we have points to thse
conelusion that it was impossible for an Athenian to
disinherit absoclutely his legitimste children { ’510); |

5, An Atheniem testator very of ten gave diree-—i__,}
tiong in his will for hie funersl, specifying where he'
was to be buried, who was to conduct the funeral and
how mmeh should be spent upon it (311). Direotions
ﬁight alse be given for the burial beside the testator
of persons whom he especially liked (312) snd for the
funergl honours whmh were to be pald to the testator
end his ancestors (313},

6. Sometimes en Athenisn testator would make |
provieion in his will for paying hie debts as is uwsually
done st the present day. It was, however, no more
necessary to do seo ‘aiie:a then it 18 now. But the ressons

which rendered Such s olsuse unnsoessary at Athens were

gifferent from those which would 46 so to-days There
the beneficisry under 2 will who was the residuary leg-
atee, ususlly a son adopied by the will, stepped into
the testator's shoes sand vimediam&y upon proving the-
will became personslly liable for the debts as well ag

%, (309) The reader is here permitted to smile,
(510} Lipsius pps 568-564, see note 60.
(%11) Diogenes Laertius V 53, 69, 70, T4,
(312) Dicgenes Lasrtius V 18, ,
(31%) Diogenes Luertius V b4, Diogenes Laertius X 18,
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entitled to the sssets of the testator. This 1s enal-
ogous to the "universsl succession" of Romen Law (314)
and the heir was liable for the whole amount of the
debts even if it exceeded the velue of the sssets to
which be became entitled, Since, therefore, inheritance
involved 1liability no provision for debts wee necessary
in the will, The result wae of course that if o test-
ator's esﬁate,wag insolvent the beneficiaries simply re-
fused to prove the will smnd would, unless they were also
"necessery heirs " (315) on the re&alting inteetacy, =
thereby escepe the 1isbility., Under English lew an
executor must pesy all the debts of the deceased up to the
whole ,#eluei of the estate before he pays over to the
beneiie;g;ri@s any of the gifte or legacies given by the
will end in defmlt of his so doing he will himself be~
come personglly lisble to pay the debts, snd this being
a rule of law no clsmse is needed in smy will, However
testators sometimes did direot that partioular moneys or
property be used to pay a debt (316) snmd that certain
debts were to be set off by legaecies (317). Or the
testator might mention thet he hsd no outetanding debts
(5183.9, ,
7« The prime motive for meking = will is te_di&pasa i
ef érqpﬁrﬁy which the tes tator owns, and it will now be o
(314) See Leage pps 168 et, £8q.
(e %?eog%;e?iw-sw Y 69,71,72.

(317) Diogenes Laertius V 7l.
(318) Diogenes Laertius III 43+ This of course could only

amzly a8 ot the time the w1l was m&ﬁ@r
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negessary to consider what sort of property a testator
at Athens could devise or bequeath, It appears from

the eontents of z#zil:!_.s mentioned by ancient guthors that
Real Property could be devised snd that such property
might oonsist of houses (319), facteries (320), land in
verious places (321) often carefully described. Ususlly
the property wae given absolutely but was sometimes given
cont ingently or was limited by soms condition (322).
Sometimes glso gifts were made of money charged upon
specified lands (323).

Personal property could also be begqueathed by
will end we £ind o wide verietly of possessione disposed
of, a list of which is of interest as gﬁfivtng» an insight
inte the businees emd personal life of the ancient
Athenigns, Bequests were made, for example, of slaves
(324), money (325), books (326), sheep, goats, horses,
barley, wine, fruite (327), ivory, iron, wood, gell,
copper {328), olive oil (329}, furniture and silver and
{319) Demosthenes XLV 28, Demosthenes XXVII 10,

 Demos thenes XXXVIII 7. Diogemes Laertius ¥ 14,52,70.
(320) Demosthenes XXVII 9+ Demosthenes XIXVI 37-38.,
(321) 1Isaeus XI 41. Diogenes Laertime V 52,

Diogenes Lsertius III 41, 42,

(532; Diogenes Laertius V 52, Diogenes Laertius X 16-17.
(328) Demosthenes XLV 28 end see Kennedy's note st

| Vol, V Ps 58s | .
(324) Demosthenes ZXVII 9. Demosthenes XLV 28, ,
| Diogenes Leertius III 42, Diogenes Lasrtiwe V 13,54,55.
(325) Demosthenes XXVII 9, Diogenss Laertius V 13,54,73,

~ ILyesiss XIXII. Lyeias XIX 39. Isacus XI 43,

(326) Diogenes Lasrtius V 52,73, Diogenes Laertius X 21.
(52’?} Isgeus XI 41, 43.

(328) Demos themes ZXVII 10, 43,
(329) Diogemes Laertiue V 7l.
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gold plate (330), jewels and ornsments (331), wesring
epparel {352), book debts from various kinds of business
(333) and es a eofrollary to these what would now be
gcalled "choses in sction” such as sgreements to psy in
the neture of bills of exchange, etcs In & word all
kinds end varieties of property could be devised and be-
guegthed in the same manner as8 cam be dome to-days
8, Suoch legacies msy be comveniently, if arbi-

trarily, divided into classes in the came way a8 they
sre glessified in English law. First there are Specific
legaoiea; +that i8 legacies of parbtieular pleces of
property epecially nemed and desoribed such as a named
slave (334), furniture in & given place (335), olive oil
from certain trees (356), or the testator's library (337),
Secondly there are Demonsirvative legacies; thaet is gifts
of money where » osrtain piece of property (338) or a
definite fund (339) 48 named from which or from the incoms
of which the legacy i# to be estisfieds Thirdly there is
(380) Demosthenes XAVII 10, Diogenes I;aar*kiua 111 42,43,

Diogenes Lasrtius V 14, 55, 69, 72, 73 '

Lyslas XXXII 1B, Isaeus XI 41,42,
-(551) Demos thenes XXIVII 10, Bamaathan&s XLV 28,

Diogenes Laertius III 48
{332) Demosthenes XIVII 10. ' , _
(533) Demosthenes XXVII 1l. Diogenes Laertius III 42.
| Lysise XXXII 5-6s JIsaeus XI 43:
{554 )} Diogenes Leertius V 14,54, Demostheneg XLV 28,
{335) Diogenes Laertius V 69, Lyeies XXXII 6w
(336) Diogenes Laertiue V 71,
(327} Diogenes Laeertius ¥V 52, Diogenes Laertius X 21.

f%a) Demos thenes XLV 288
(5559) :Bmesﬁa_anes XXVII 40, Biegenea Laertius V 51 seq.
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the great body of legacies, called gemeral legacies,
which were payable out of the estgte as o whole and of
which numerous examples could be given (340), It is not
meent by the sbove classification to suggest at all that
the same incidents or privileges attached to the olasses
of Greek legaqies named as attach to the English equiva-
lents, .

There seems to have been very little if any
restriction in the choice of legatees, Ususlly a son or
sdopted son wos the reslduary legetee and devisee while
in the same will legacies were commonly set aside for the
testator's wife (341) and for his dsughters (342) to
provide for their dowries. Legaeies might even be given
to illegitimate ohildren but there seems to have been &
limitation in emount to 1000 drachmes for such a legacy
(343), Friends too were commonly the recipients of a
testator's generosity, from the wills quoted by Diogenes
Laertius, Finslly gifts were freguently given to charity
for religious snd edusationsl ;aurms:aa (344}« |

Legacies might be given conditionally: as for
example on condition theb the testator had mo children
(340) Diogenes Lasrtius V 18, 15,54, 78,

Diogenes Laertius X 9, ) o
Deomoath enes XXVII 42-45, Demosthenes XXIX 4245
. Lysias ZIX 39 - 41,
| ocus "%ﬁ%éﬁéﬁ . Lysiss XXXII 6
3 Wyse ps 388

Diogenes Laertius V 51-52, Diogenes Laertius X 17,
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born to him sfter he had executed the will (345) or on
condition that the legatee work for s stated length of
time for some third person (346) or hand over certain
property to a third person (34%) or 1live in s certain
place (348) or on condition of the legatee's good be-
haviour (349}, If the condition wee fulfilled then the
v.1egate-e took; if it was not fulfilled then the legaoy
lepsed end would go to the residuary legatee,
Peculiarly enough there sppeare %to have been
no way of foreing an exeeubor or residuary legatee, if
there was no exeontor, to pay over the legacies a8 dir-
ected by the will, for if there hed been we should al-
most certsinly have hesrd of actions having been brought
to compel payment of legacies even though no example of
1% survived {350)s |
9y A testator could do s few other things by his
will besides those enumersted above, He could free any
or all of his slgves a® examples show { 351} and provide
for théir future welfare (352), He might divect that
| statues be aéﬁ: up, either of mmﬁéz:z or of éther xseeiale (353) »

(545) Iseeus VI Ts

(346) Diogenes Laertius V 55,

(347) Diogenes Lamertius X 17-18,

(548; Dicgenes Laerdius X 19,

(349) Diogenes Laertius X 21,

(350) ZIipsius ps 566« Wyse however thinks an action
agould have been brought to compel a&mmistra‘hiﬂn
but whether such an setion could be brought by
gayone but the residuary legsbtee and devisee
i very donbtfule % N 376,

{351) Diocgenes Lasertius IIX 48, Diogeunes Lacrtine X 21.

Diogenes Laertius V 14, 15, 55, 72, 75
‘Becker: Charicleg p. 1&9, mate %y
(352) maganw aertius v 18.
(253) Diogenes Laertius V 51,52, 7l.
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Finelly, one testator provided for the disposal of his
unpublished works (354),

F. Probate,
1, Xecessity of Probating Wills,

The question ahether wills were probated or
rather had to be probated at Athens iz a very difficult
ones While there sre passsges which definitely say that
wills hed to be proven there are alse examples in whidh
this app arently wa.ﬁ'nat dones It alt least sppears clear
that probate was not an essential preliminary to dealing
with the propsriy of a deceamsed testalor ag it is fto-dgy.

| Direotione which were given for the burial of
the testator in meny snoient wills imdicate that it wae
usual for wills to be opened immediately after the death
of the testator and later probeted, ss is still the
practise today (5556} Contrary however to the pre:sent
practice an Athenisn will wes opened in the presence of
geversl witnesses who then sesgled it up agelnm for later
identifigation (55,§H As has been said there is some
evidence %o E@Mw that probate was necessary, The course
e‘i a probate 28 1t wes probably carried out will mow be
traceds

It ie definitely stated that spplications met
be made to the conrt for a1l inheritances and no exception
is mmde or suggested where the inheritance happens to pass
{554) Diogenes Laertiuvs V 78.

(355) Beoker: Charigles p, 165 note 17 and the gggxﬁe
(386) Demosthenes XXVIII 5-6+
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by will (357)., The authorities further indicate how the
court was to deal with these gpplicstions where there was
a will, The court examined the will and degided upon its
authentieity after hearing the witnesses to it and deter-
mining the truth or falsehood of their testimony (B58),
If the w#ill was found to be gemine them the property de-
vised and beque sthed under its terms passed to those who
regeived probate (359).

If it ie essumed that thie procedure was proper
end necessary to desl lawfully with the property of a
deceased testabtor then there is sn embarraseing guestion
to snswer. How did the guardians of Demosthenes gain
control of sll his father's property without probating his
father's will, or if they ﬁid’pmbate it (a8 executors snd
guardisns must have had the power to do) why wee there anmy
diffioulty in getting produoction of the original will when
Demosthenes brought his action (360)? The same difficulty
end doudt arise in the matter of Pesion's will (361), Two
explsnations mgy be offered both of which would sllow of
probate being necesgary, The first is that the guerdiens
of Demosthenes and Phormio respectively did actuslly prove
the wills in dispute but that it was not necessary to leave
the original will in the custody of the court, This
(257) Demosthenes XLVI 22-23, Aristotle Ath.Res, 43 (4).
(368) Isaeus IV 22. |
(523) Bemostnemes XXVIII 5-6, Demosthemes XXIZ 57,

Demosthenes XXVII 6, 13. ,
(361) Demosthenes XLV 8,10,17-19,25-26, 37-39,
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explanation ig not unressonable becsuse there was not
eny complete court f£iling and record system at Athens
80 far a8 i8 known, If the original will was not left
in the ocustody of the ceourt, thaet is to say of the
Archon, then it could egzsily have been suppreased later.
e A encrrThine,
The other explanation is that the guardians and Phormie
simply ignored the law requiring the wills to be proven
axd there being no penglties, or at least no sdguate
penalties provided to prevent people from handing over
property of the decessed to exegubtors who hed not proved
the will or from receiving good title to property from
such exeocuters, they prooeeded to do as they pleasea‘ with
the testators' property until they were called upon to
sosount for it. '

The alternative to the rroposition that preba‘te
wag necesgary is that the benefisciary or guerdien or
exegutor who could or would ordinarily take probate éeula
progeed t0 deal with the property of the testator in the
merner provided in the will unless his &iapasition ef. tha
property was qaeatianeé when the validity =nd gemineness
of the will would become one 0f the main issues in the‘
.x,esuitmg- action, In favor of this view are the cases éi
the will of Demosthens's father and of Pasien cifed abevé,,
ard one csfe mentioned by Isaeus' (362)s The stumbling
| blogk to this elternative is the evidence quoted which

(362) 1Ismeus V 6,
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tends to show that prebate wWas neocessary.

The most reasonable conclusion seems to be
that probate was necessary in point of law, but that
owing to defects in sanctions compelling those res-
ponsible to obtain it promptly it was in faet freg-
uently/net obtained, Since the evidence of Demosthenes
and Isaseus eonflicts no reliance can be placed upon
either of them as they are both equslly capable of
deceit» The conclusion juet set forth resie upon the
statements of Ariatofbg?eh%gwwaa a disinterested and
unprejudiced observer, and held thal probate would be
neeessm-

2, Effeot of Probate Upon Executars.

As has been remerked already the executors
probebly had the right to tske probate of a will, but
there are no paesages which prove sudh a right beyond
question (363)s In this respect @& in some othere the
exaot position of the execubtors is obsoure, though it
geems to our English point of view elementary that this
right would be essentisl; on the other hand experience
teaches thet %o rely upon our BEnglish viewpoint in
matters of Greek law is illusive or inconclusive and
can be of little help to us here. '

There is too the question whether an executor
hed s right to be paid for his servises, The most like-

1y theory is that exeoutors were expected to carry out
(Vr-2) S 3SY, ” ,

(363) Wyse p. 524,



the wishes of the decessed without remuneration merely
because 0 the regard end friendship they had for him
and were legally not entitled to be paid. Inm praetice
however testators, being loath to rely upon the wesk
reed of friendehip and esteem which is gpt to wither
with aceelerating rapidity a8 the memory of the dead
fades with time, were wont to leave legacies to those
whom they sppointed exeocutors so that the pecuniary
reward might aid the ocomfort of = good conscience and
act a8 a reminder from time to fime to a lagging
memorys. Sometimes even this expedient was imefficacious
as the ocsse of Demosthene's father clearly shows (364).,
| - If en executor properly edministered the
estate of the deceased, as many mmst have dome evem if
we take the most pessimistic view of Athenian honesty,
then he had a right to be released from further lisbil-
ity by the benefiolaries under the will (365) and this
release would be effective o bar any future astiom by
the benefisiaries for ean sccount or restitution.

There is some doubt whether an executor conld
legally purchese or lease the property of a testator
whose property he was edministering., Probably there was
no law prohibiting such transsotions but as Wyse points

out it would have beem a tramsaoction uberrimse fidei {366)

(364) Demosthenes XXVII 5. , o

(365) Demosthenes XXXVI 10, Demosthenes XXIVIII 18,
Wyse pe 642,

(366) For the legal signification of this word im

S Erglish law see Anson On Contrasts p. 197, end

g8nell's Egui‘bz P» 438,
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and =n executor would have been very rash to have
entered into it (36%7),
It was an exeoutor's duty to administer

the estate of the testator ascording to the direc-
tions of the will so far as it laid down how the
property wes to be hendled and he must use resson-
able osre and diligence in asdministering the asseﬁs
(368)» If there were no directions in the will sbout
how t0 manage the estalte then the executor's duty was
to administer it according to law and custom (369),
There wes & lew directing how estates should be man-
sged (370), What ite exset provisions were is not
clear but it seems certain that it provided for the
legsing of real property amd probably set éut what
investments were permissable for personsl property
in much the same #ay a8 our Trustee Acts do today. If
an executor feollowed the rules laid down by the law
he was preaunﬁbly protected from lisbility if smything
went wrong (B71)., Apparently it was one of the cardinal
rules of administration thst cspitsl should ba~preserved
intaot and @nly interest used (372),
| The executor's final duty was to aceount %o
the beneiieiarias for his edministration (373) and to pay
§§§§3 giégs%;aéiﬁ i‘%x?f %5;' Wy=e p» 703,
(369) Demosthenes XXIX 57, Demosthemes XXXVIII 23,

logeus VI 56, Lysiass XXXII 23. Wyse P 5264
{370) Demosthenes XXVII B8,
(371) Demosthenes XXVII 58,
{372) Demosthenes XXVII 50, 64,

{373) Demosthenes XXVII 50, Demosthenes XXXVI 20,
Demosthenes XXXVIII 15, Lysiss XXXII 12-14, 20-21.
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over the legacies to the beneficisries at the proper
time (374).

If an exeoutor failed in performing eny of
these duties he was lisble first to account, which he
gould be compelled by en sction to do (3765)s If he had
previously by any act of his led the beneficigries or sny
of them to believe that he had assets belenging to the
testator's estate whether he really had them or not, he

ed ts'a@eountviar-tham a8 if they were in his possession

would be admitted the assets and be requir-
(B76)s If there wes more than one exeautor then their
1isbility was joint and not Joint and several (377),
The administratior was alse liable to en
aatian to foree him to sdminister the assets under hise
gontrel if he wes procrastineting, or to administer
them in s certain way if he was incapable or perverse,
or he might be removed (378)s The commonest remedy
gought against e defsulting executor or guerdisn was
the payment of damsges for bresch of trusts The pro-
cedure so far e8 cen be ascertained was the same a8 in
any other sotion for demages (B79).
B Atﬁaaks on the Probate of a Will,

(374) Demosthenes XXVII 5O, Demosthenes XXVIII 12,

Wyge p» 702,
(375) Demosthenes XXVII 50, -
(376) Demosthenes XXVIII 4. Demosthenes XXIX 59-60,
(377) Demosthenes XXVII 12, 29,
{378) Wyse discousses these actions st length and quotes

pertinent passages, See: Wyse p. 526.

Demos thenes XXXVIII 235,

(379) Demosthenes XXXVIII 4,8, Demosthenes XXVII 67,
Demosthenes IXIX 59~ 69. Wyse ps 703,
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' ' Suca a ctom
Evan if & will had been proba‘aea Hred might

not finally settle the estate. Any person who had not
opposed the proving of the will might laber attack it
on any of the grounds which would inmvalidate a will,
For example he might allege that it was forged or

exeguted while the testator wes inseme or undsr duress

or otherwise incspacitated. This asction was subject

to the law preventing relitigation of a dispute between
the same parties, that is the rule of res judiesbs (380).
It was subject also %o the statute of limitatioms (381).

The latter rules applied %o sll actions sgeinst executors
end gusrdians. In an action abttacking a probated will
o the procedure was similer to that in en action te oust
| an heir who hed been gramted en estate by the court upon
an intestsey (382).
There does not appear to have been any success-
ion duty at Athenss On the contrary 1f the heirs under
a will, or upon intestscy, were infants they had special

exemption from taxation (383).

; {%Qi Demosthenes XXIVIII 4, 16, 22.

(381) Demosthenes XXXVI 26, XXX'?’;H 17, 18+ See pp«43-44.

| For further autheritias see “anays & Paley pe 27,

(282) B8ee ps« 42 above, For a short discussion of
procedure generally im Athenisn Courts see

: Kemnedy Vols III Appendix 9, pps 572-395,

(383) ILysise XXXII 24. This pessage is an suthority
for the proposition stated only if it is under-
stood to state a law of %enaral application,
Shuokburgh p. 3535 takes it in this manner and
eites Hermemn pear. 162s However if the exemption
be tsken as s speaiasl dispensation in favor of
the particulsr orphens mentioned then the passage
proves nothing,
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APPENDIX I, ON PROOF OF LEGITIMACY.

In ancient Athens proof of legitimacy re-
guired s person to show: l. That his or her father
was en Athenisn citizen; 2., that hie or her mgther
wes the legitimate dmghter of an Athenien citizen
{384); 3. that his or her father amd mother had
been lewfully married to one another at the time he
or aize @ss born (385), This often involved a lengthy
eﬂéuiiry into the pedigree of tle heraan whose legit-
imagy was impugned snd also into the formalities (386)
surrounding the wedding of his or her parents. |

| Bepides these three essential constituents
of legitimecy & person might prove es corroboration
the following feots whidh would raise a strong pre-
sumptien of legitlmacy: 4s that he or she had been
properly named with due ceremony at the tenth day fee2t
and ha& been recognized by his ar her father ss his
child (387); B. that he or she had been introduced
by his or her father into his phratry end that his or
her name had been entered in the register (388); or 6,
thet he hal been introduced o the demesmen and his name
(384) Isaeus VII 16+

) Isaeus III 4. Isseus VII 16, Bamesthenas ZLIV 49,

Demosthenes XLVI 18, Eemamawes LVII 54,
(386) Wyse ps 289 8qe
(387) Iseeus III B0 Demos thenes XXXIX 20,
(388) Isaeus III 73 Ieaeus VII 16.

osfs Aristophames Birde 1669-70,
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entered in the deme register (389). The last two faots
were espeaially valuable because at the time of a child's
introduction to either the phratry or deme the father had
to swear that it was his legitimate child and in sddition
the citizens made o very careful investigstion (390).

In proving or disproving legitimacy evidence
wos offered to the ocourt by depositions in the ordinsry
way ( 591). The depositions in Demostienes' speeches
uay be tsken to be correct in most meterial respects
though meny of them ere forgeries ( 592)}; The evidence

G’.’E:ﬁared includes direct (393), hearsay (3%4), end cir-
oumstantial (395), but not documentary evidence {396)
In the Orators direct evidence was used to
prove inter slis (s) that a person’s father wes an
A‘ﬁhen,iéﬁ eitizen (297), (b) that o women was s prostitute
and that her children were therefore illegitimabe (398),

(389) Aristotle Ath. Res, 42 (1),
(390} 1Isseus VII 18<17,
(391) Bonner pe. 54s

(292) Bomner ps 55, Bless, Die a‘b;%isahe” Bereaaamkait

(393) Direct Eviﬁema ig evﬁ,&ema of a feot aetaally
perceived by a witnese with one of his own senses
or sum opinion agtuslly held by himself, (Cockle ps2.)
(394) Hesrsey Evidence is eovidence of a faot not actuslly
perceived by o witness with oume of his own senses,
but proved by him to have been stated by amother ;
person (Cockle ps Buls L
(395) Ciroumstantisl Evidence is evidence of a fact not
actually in issue, but legally relevant to & ﬂaet
in issue (Cockle p; Ba)o
(396) Documentary Evidence is evidence of a facl brought
- to the khowledge of the Court by inspection of a
- document produced to the Courts (Cockle ps 3)s
(397) Demosthenes LVII 20-22, Probably part of this evid-
y ence was direat nnd part hearsay,
(398) Demosthenes LIX 16, 24, 25, 28, 52, 34, 40, 47-49,
§8 5.‘1 ‘?1 8‘7 89 92, 93, 124.
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(@) thet & marriagé had been'peifarms& in the proper way
(399), (4) that no marriage had teken place (400), (e)
that a child had not been introduced to the phratry (401),
(£) that a child was legitimate (without any further |
allegations) (402).
Althongh hearsay evidence wes generally for-
bidden at Athems (403) there was an exception in matters
releting to pedigree (404)., There is the same rule and
exception in English law (405), This sort of evidence
wes used chiefly to prove family relationships and
marriages whidh hed teken place but of which no persen
1iving at the time the case was being hesrd hed been s
witness (406). Hearsay evidence on these natters wss
usually given by relatives of the deceased (407) or by
members of the seme deme {408). Hearsay evidence was
{399) Isasus III 4, 26. E&meathanas IVIII 43,
Demos the nes x& 6, 7, 19, 3ems of this evidence
may heve been haarsay

(400) 1JIeseus III 76+ Ismseus VI 10-11,

{401) 1Iseeus III %6, Demosthenes LVII 46,

(402) Isseus VI 26.

(403) 1Isseus VI B3, Demosthenss LNII 4
Demosthenes XLIV 55

{404) For disoussion see Bouner P 22

(405) The English lew iz found in the following lesding
, gases:

Berkeley Peorsge Csse, {1811) 4 Campbell 401,14 R,R., 782,

Bm;ler ves Hounbgsrrett (1859) 7 HalsCases 655
115 RR, 306-

Hainee v, Guthrie (1884) L.R. 13, QngEiSlﬁ, B3 LadsQeBo
2.

Johnson ve, Lowson (1824) 2 Bingham 86, 9 Moore 183,
Dos ve, Griffin (1812) 15 East 293, 153 "ReRs 474,
Goodright va, Moss (1777) Cowper 591,
(406) Demomsthemes XLIII 35, 36, 37, 42-48,
 Demosthenes LVII 37-40, xaam& VIII 64
(407} Demosthenes XLIII 36, 37, 42-46.
~ Demosthenes LVII 5’?-4@ 68, 694
{408} Demosthenes XLIII 35. Iaamm VIII 14
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also used to prove that a father slways treated a child
as legitimate (409),

Cireumstantial evidence was used extensively
to prove behavionr of parents or s@fieged parents whidch
‘was inconsistent with their having been mearried there-
by to prove their children illegitimate (410). The be-
heviour thus proven might show that the mother of the
person slleged t0 be 1llegitimete wae a courtesan {411)
or that his alleged mother had never been pregnant (412),,
or thet the proper marrisge ceremonies hed not been ob-
gerved (413)s Or it might be used to show behaviour
“which would be consistent only with a child's
illegitimacy {414).

Documen tary evidence seems to have been pro- .
dunoed seldom in Athenian courts, Although there were
offieial registers both in the _phra’cry and deme where
the names of citizens were entered after their peiigree
had had been estsblished (415) there 'is’na record of one
being produced to -’éh-;a court to @rwe. an entrys Nor does
there appear to be in the Oraters any reéaré of eny doo-
ument being proiuced to prove or aiapréve legitimacy,
o 409) Isseus VIII 15-18.

(410) 1Isseus III 13-14, 15.

(1] Jreem 1n -l

{413) Isseus IIIl 28-20, 35-39,

(414) Demosthenes LVII 28-30, 46, 53,

(418) Demosthones LVII 46, Demos th enes XXXIX 4-6,
| Isseus VII 16» Aristotle Ath. Res, 42 (1),
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TztTon by E. Ss Forster, William
Heinemann., London 193?»

Abtreviated -~ Issouss

See dlso Wyses

Iaoaratia Qrotiones, 2 Vals; Edited by
+ BlesB, =0ids 6d» Bs Ge Teubner,

Lipaia,e 1808,

Abbreviated - Isoarates.

IGOQCRATES

t

JEBB, Rs Gs» = The Attie Qrgtors from Anti hon to lsseus
: VoIS s Hacnillan &:ﬁe. "Londone 1823,

Selections from The Attio Orstors, 2nd. Ed.
Haemillan & C6» LorAon, L9&7s

KENNEIY, Cs Rs -Zhe Orations of Demosthenes. 5 Vols,
jeorge Bell & Sone. London 18@5-1921.
Abbrevisted -~ Kennedy. ‘

K{BC@WE& 4 end WIGMGRE, J s He - Primitive ond A’aeient
. Legel Inatifuﬁiam‘ Tittle, Brown & Cos,
Boston, 1915+

seumea of nAz:eienfg __,am.?rimitive Lows

LBAGE, Bs We - :voman Eriva‘e&w 3rds Bd, Meaomillan
Ab‘breviate& - &aage. ,

LIP&IES I» Ho -B&s_ At'i;isaha Reoht snd Rechtsverfghren,
N Rs Reisland. Leipzlg 1905-1915.,
Ab‘breviatea - Lipsiugs

_IQY&IA&' - :,,_siae:a »@rammesa Edited by C» Hu&e

Abbreviated - Lysias.



~ Iygiae Orationes XV1, EBdited by ‘
Evelyn B, ohuckburgn, Maemillan & Cos
London, 1899,
Abbreviated - Shuckburgh,

ysiags (Loeb Librery) English Trens-
Llation by We Be Me Lemb, William
Heinemamm, Loundon, 1950.

MAINE, SIR HENRY-Ancient Law. REdited by Sir FP. Polleck,
ohn Nurray London, 1924,
Abbreviated ~ Haine,

HOMMSEN, Ts - The Hiat&r_ of Rome. 4 Vols, Everymens,
elislated By We Las Dickson, Je Ms Dent

& cg. London, 1920,

Abbrevieted -Mommsens

PLATO - Plstonis Uperas 5 Vols. Vol V. E&ited
. By Js Burnet, Gxiﬁrég
Abbreviated - Plate: Lawge

The Dielogues of Plate, 4 Vols, Trans-
5t6d 1nt0 EBELiSh by Bs Jowett, Charles
Soribner's Soms. New Yeork, 1903,

PIUTARCH -~ Plutarch's Lives. 4 Vols, (Bohng),
?ranaxameé“ﬁy A+ Stewart & G, Long,
Gs Bell & Sons, London, 1935; ‘

REVISED STATUTES OF mmgga 1913, Abbreviated ReSsM. 1913,

SAWDYS, Je Be snd PALEY, Pu As - Demosthenes Selegt Private
. Orations. 2 Volde V

s 1ls 4%hys Bda
Cambridge, 1910,
A%m%%%»&m@swé%hm

SNELL, Es He T» - %he Prineiples of Equity. Kdited by .
' ze Bivington and As Cs» Fountaine,
laﬁh Ede Bweet & Maxwell, Ltd. Londomn, 1920,

STATUTES OF MAWITOBA.  Abbreviated S. M
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TERENCE -~ The Comedies of xerenea. | Edited hy
s €» AShmors, 2nd, Ed. Oxford, 1910,
Abbreviated - Terence,

?erem@e. {loeb Library) 2 Vals;
: Trancelation by John Sergesunt,
William Heinemann, Londons 1920,

WHIBLEY, L. . Com anien to Greek Studies,
SambrL g€, 1906

WYSE, WIILIAM - Tha &geeaheavgf Isceus
Cembridge, 1004, Abbrevisted - Wyses

XENOPHON ~ Xenophon's Minor Works. English
Trenslation By J» 8. Watson, G Bell
and Song, Lid. London, 1914,




Demosthenes;

Icaeng:

Lysias,

Ieoorates;

APPENDIX IIX.

Vi1
XVIIX

XIX

A KEY T0 THE SPEECHES OF THE

ORATORS CITED HEREIN,

Against Androtion.
Agaipst Timocrstess
Against Bphobus I,
Againet Aphobus II.
Against Aphobus III,

Asgalnst Onetor I,

Agairst Onetor IIl.

Agsins t Lisoritus,

For Phormice
Against Namsimschus.

Againgt Boedus I,

Againat Boebus II.
Against Spudias,
Against Msocartetus,

Againet Leaeharea.

Against Stephanus Ie

Againet Stepherue II.

Againgt Buergue and Mmesibulus,
Agalnst Olympivdorus,

Ageinst Timotheus,

Agaimt Callippus,

Ageinst Bubulides.

Against Theooriness

Ageinst Neaera

On the
On the
On the
On the
On the
On the
On the
On the
on the
On the
on the

On the
On the

On the

Betate of
Estate of
Estate of
EBatate 9:&
Estate of
Estate eﬂ
Egtate of

Batate of
Betate
Betate
Bstale

Cleonynus »
Menecless
Fyrrhus,
Hicostratus .
Dicgeogenes
Philoctemon,
Apolledorus,
Gmm. '

-o:f Ha,gniés .

Property of Erston

kroperty of the Brother of

Eiﬁiaﬁ.

Froperty of ,ﬁristaphama
Adgainst Diogeiton,

The Aeginetiocusz,





