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success 18 alread

nas become the rallying point eround which it is

furope can be united politicslly. The distinguishing mark of

the Commmnity has been its growth — in porulation, production end
prosperity., In the field of law the Community postulates thet lezal
decisions can no longer be considered in an exclusively naticnal

viork snv more than cen economic decisions., Thus by introducing
o o =

this new dimension into jurisprudence the Community challenges the

gnd imeginstion of the legal prefession everywhere.

-

It was the purpose of this study to exami ine the historical

becteround of Europe, to analyse the influences that have been at

T
|
v

work since the end of World Wer II, to explore the nature of the

.

sroblems posed by the Buropean Economic Community and to assess the

nrogress that has been made towards the achievement of its goals.
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sted that the student of internaticnal lsw and

institutions cen &t this point meke a contribution of his own by
cnalysing the specific nature of the European Economic Community, the

ment in its evolution and the contribution that law will

:

dymanic ele
mealea Fa Flha v o a4 e - e .
nake to the process of integrastion, In a2 word this study 1s =

critical snalysis of a new and developing international organization,

which since its inception has been one of the brightest hopes of the

The Immortznce of the Study

[33%)

Lthe sarly years of the 20th century in Canazda were character-
ized not only by the opening up of the wheat growing aress of the
WVestern Provinces but also by an enormous increase in population.
Lzriculinrel products were sold to the United Kingdom which was also

the source of the manufactured srticles needed to setisfy the demands

2

o an evpandlng economy, E“ol],owing World War I & great industrisl

expansion took place in Canada with the result that esgriculture
tanded to become a relatively less important segment of the economy.

the sarme time Canada's trade with the United States, particulerly
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G. W. Keeton and G. Schwerzenberger, '"Current Lersl Prob

R, Verren Jemes, "Hertime Eeonomic Co-onerstion®, p. 1
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by the nistorical trading patiern with the United Kingdom,

aes develoved into a lecading internetional treder and as trade

nonded the affairs of Cenadians become invelved increasingly with

in other parts of the world, These international trans:

e L

civil law systems may have Lo undergo some serious re-thinking,

o

o heve an undersianding of international business and econonic

N

snd that it 1s no longer necessary to have any knowledce

44

e

o

(o)

iy
ZA0

™
o)

well as some knowladge of ianternstional srrengements for controllin

Yestern FHurove's gross national product of mor

In the first six vesrs the Common Market'ls

cent compared with 35 per cent in

s not enoush, It is zlsc necessary for corporate counsel

o
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tes 2nd 19 ver cent in Great Britain. Steel output
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Lt the seme time, non-Zuropean compcnies

sharply increased their investments within 5

lest they be left behind, The United States Denaertment of Commerce
i 5 l{;_x o L ~ EN AT 3 -

estimates™ that the total value of direct United States invesitments

portunities to foreign firms, Nevertheless the Zuropean movement is

y

o

politicel unity. Zurope tod vy stands &t the crossroads.

The Treaties establishing the three Communities were the

}._}

sreatest source of material, Texts of other treatles, officia

publications zs well as reports of speeches and privetely printed

nroved fruitful. The bibliography lists only a few

Wleatern “urope'!s New Look®, p. 7

Anthony Edwards, “Investment in the European Lconomic
Gommunity", p. 4




v critical and historical boocks that heve been vrinted for

o

senersl consumption, I, in any aree, this study epnears sksiehy or

sat oul for what it is: on the one hand & snapshot. of & new and

oresanlzation, on the other a projection of things to ccme.
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Yich of the economic and vpolitical and legal developm

and Weles, e Holy Roman Empire which

the Roman Empire was

enagzne who was crowned Emperor by Pone Leo IIL on Christ

3y creating a strong central administration by stenderizi

i

py natronizing letters Charlemagne gave

Western Europe today owes its origin and it

which toaav includes

Belgium end the iHetherls

i3

Western Surope cul-

political ties that enabled it to withstand the 200 ve

invasions that followed his reign.

Today we are witnessing in Western Furope a2 new terr

cal Torm is not clear and the de
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ronean States will yield up their sovereign povers !
cermined, nevertheless, in 20 years Western Europe

measure of unity not achleved since the days of the

time of Charlemaine
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Dapression of the 1930's, the res urgence of nationalist Germany, and

Yorld Var IT. From these events the conviction grew thalt the root
of troudle ley in the sovereisnty of nation-states and Shat if

the countrics of Zurope could be joined in a common government, wars

betwesn them could be prevented and meny of. the chronic economic

=~

T the primery aim was to put an end

o/

to the coaflicts that had for so long divided and reveged Western

irone, Huroneaas were zlso concerned with raising their living
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raced,

that not only visionasries but zlso

the nowers of Hurope in a soirit of co~-operatlon and democratic

2
world effeirs ST be regarded cs tne second,
1
Jonn Pinder, "Eurone nzainst dz Gaulle™ D.e 5
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I. Mecdonald, "The Furonesn Zconomic Community®, p. 1
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initial impetus towards economic integration was political in chersc~

ter is clear from the declaration. By setting up a new High Autho-
~

rity, whose decisions would be binding on Fraace, Germany, =nd other

member countries Schuman proposed the crestion of a body with powers

e

joh

W
3

ndevendent of national goveraments. By this Treaty the signators

sgreed to develop a common restriction-free market for coal and
steel; to encourage the modernization and integration of production

facilities; to co-ordinate capltal investment; to nrevent unfair

D

f-oe

competition and discriminatory practices; to 1m0rove the conditions

of the workers; and to expand and develop foreign trade,

rembers of the Coal and Steel Assembly are requested to work out
the draft of a treaty providing for the creation of a Buropean
Political Community."




CHAPTER IIT
THE TREATY OF ROME
20

Despite the failure of the Furopean Political Community which
was the wider aspect of the Pleven Plan, the leaders in France, Itsly;
and Germany were undaunted. ‘Dutch, Beleian , and Luxembourg minlsters
were pressing for a new effort to revi;e European ideals and to per-—
fect Egropean institutions. Instead of pursuing the politiéal field
it was decided to fgrther co-operation on the economic side.l In
June 1955 at a conferenée at Messina in Sicily the foreign ministers
of the 6 countries signatory to the European Coal and Stéel Community
resolved to achieve a united Zurope through the development of common
institutions, the progressive amalgamation of nationalieconomies, the
creation of a common market, and the gra&ual harﬁonizaﬁion of social
policies; A committee, set up under Psul-Henri Spaak, then Belgian
‘Foreisn Minister, to investigate the problems involved, reported so
fevourebly in April 1956 thet & convention was convened in Brussels

on June 26 to draft the European Economic Community Treaty.

Text of the statement made by Psul-Henri Spaak, Belsian
Toreion Minister at the Messina Conference, in June 1955: "The
failure of the Buropean Defence Community proved that it was pre-
mature to try to unite BEurope by the direct constitutional
enproach. Other methods of reaching this ultimate goal must be
tried, If no progress could be made on the political front then
the more indirect spproach via functional methods of co-operation
must be attempted.™ )




Jemes Bayrs suggests that the unexpected selgure in July of
the Suez Canal Comoany by Colonel Wssser gave a sense of urgency to
the negotiations emphasizing the dependence of the Western Euronean
industrial complex upon the whims of the Egyptian dictator. ﬁBy
Sentember 1956", writes Mr. Eayrs, "the Common Market, though as
yet wnborn and lacking many of its final features, gave every pro-

n The negotiations

mise of healthy delivery the following spring.
were difficult and complicated but such was the deterﬁination of
the representatives that after much hard bargeining a trecty este-
blishing 2 European Community was signed at Rome, on March 15, 1957.
The Treaty establishing the European Atomic IEnergy Community

(Burstom) was signed at the same time and both treaties came into

force on January 1, 1958,

The Common Market

The Treaty of Rome and the Euratom Treaty;togethef with the

Treaty esteblishing the Buropean Coal and Steel Community form the

~

)

basis of what is commonly known as the Common Market.” ‘The pre~

ferred officlial designation of this new arrangement, however, is the
Turopean Economic Community (EEC).

It shell be the aim of the Community, by establishing =

2

Janmes Eeyrs, "Cancda in World Affairs", p.175

3» 1 2 X oy b !

Unless otherwise stated, references to the Treaty of Rome

are taken from the text set out in "Common Market Lew", by Campbell
and Thompson. :
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Common Merket and progressively approximating the economic
policies of Member States to promote throughout the
Community a harmonious development of economic activities...
a continuous and balanced expansion, an increased stability,
an accelersted raising of the standards of living...and
closer relations between its Member States.%

The words "Common Market" suggest to some an economic arran-

ement that is concerned with industry and trade, agriculture, and

o)

transportation, whereas to others the words suggest something
political - mofe than a trading arrangement less than a political
union. In reélity it is three organizations: the Community itself,
the Buropean Coazl and Steel Community, and Euratom. Although
basically economic, these organizations provide the solid foundation
on which 2 political ﬁnion can be constructed; consequently their
establishment represents the most important steps Burope has ever.
taken towards unity.

Common Market meéns trying to establish not only & customs
union over the whole territory of member countries but also as meny
as possible of the cconomic conditions normally found in any one
country. The logic of this was especilally clear in the case of the
coal ond steel industry where the raw materials of coai and iron ore
lay in mineral seams which were criss—crossed by scores of man-made
frontiers. Fconomists were quick to point out that the Community
with its population of nearly 170 million would be equal to the

Bussian or American market and that a country with a large home morket

Uirticle 2, EEC Treaty"

"
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can schieve a degree of prosperity which it is impossible to attain

in a small merket.

It is suggested5 that while this Treaty deals with matters
in the field of econonics the means by which they are to be carried
out invoke political concepts. The fact is that the signatories to
the Rome Treaty were motivated not only to form a closer form of
co-oﬁaration than the rest of Europe, but also to break away from

the old

Fodo

nter-governmental relationships which had never operated
successfully. At the same time the reduction of national disagree-
‘ments which had led to two major wers was a factor uppermost in the
minds of many.

The Treaty of.Rome is an international convention, a cons~—
titution and a code of rules. A series of institutions are
established to work out the policy. Throughout the Treaty there is
a pervading difference of language and in many cases it will be
necessary for the Community itself, either through the acts of the
Commission, the Council or the Court to state what the meaning in
precise legal terms will be, or it will be necessary to reduce the
legal obligations to precision by means of implementing regulations.

The field of the Treaty is vast and its framework provides for

Campbell and Thompson, op. cit., p. 1.
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international legislation on a plane which has never been seen before.
Any Furopean state may apply to become a member of the Community
ond the Council grants admission by unanimous vote after taking the
opinion of the Commission.7 Countries may also enter ;ntonan zgrecment
of associstion with the Community.8 Such associations may be concluded
by the Council and do not require to be ratified by membér states,
Oa Merch 30, 1961, for example, Greece was associated with the Community.
The agreement provides for a customs union to come into force over 2
veriod of from 12 to 22 years, and the eventual accession of Greece to

full membership 1s envisaged.

Transitional Period

m

The Treaty which came into force january 1, 1958, provides for a
transitional peribd of 12 yearsg; during which time.intéfnal barriers
will be removed and a common oubter tariff established. The trans-
itional period is divided into three stages of four years each, and
frticles 13 to 17 of the Treaty lay dowh the mafters which have to be
decided and compieted during each stage. The first stage may be ex-

‘tended two years and the whole period may be extended to 15 -years.

9

hirticle 8, EXC Treaty".




However, member states are agreed that whenever possible the tempo
of the Treaty should-be acceleteted; consecguently the Council acting
on a recommendation of the Commission agreed on May 12, 1960 to a
program of acceleration as follows: firstly, advance the program for
reducing internal tariffs; secondly, reduce the common outer tériff
end sneed up discussions under the General Agreement on Tariffs and
Trade (GATT); thirdly, remove the internal industrial quotas by
December 31, 1961' and finally drive towards a common agricultural

b

policy.

fixternal Teriffs

The core of the Treaty is free trade within the Community and
a éommon external tariff. The elimination, as between Member States,
of custom duties and restrictions springs from the classical theory
of free irade expounded by Adam Smith: that the unhampered entre-
preneur would ultimately work for the good of all and that trade
expands as goods move from the efficient producer té mafket. The
Great Depression, the preparation for war, and the maintenance of the
wer effort had engulfed all aspects of Buropean economics. In
Europe, as in other countries, governments became the biggest emnlo-
yers, t’ne'biggesu customers end in Europe 1iké everywhere else became
responsible for full employment, mgnetary stability, and sustained
growth; consequently markets were often divided up by subsidies

granted to home industries, by preferential tax systems, by customs




tariffs and quota restrictions, and by special legal recquirements.
In zddition restrictions vpleced on currency dealings prevented
caepital from moving where it could obtainvthe gsreatest return. U.W,
Kitzinger says that the whole economic theory of the Community is
based on recognition of the economic importance of the political
frontier, behind which totally different national policies are being
pursued. It is thus not only State intervention at the frontier —
custom duties and quentitative restrictions ~~ which must be

" eliminated: peri pascu.: with opening of frbntiers,.differences in
netional policies, lawé gnd regulations, and all forms of discrimi;
nation according to nationality behind the frontier, mus£ be ironed
out in so far as they affect inter~state commerce: and instead Qf
the different component areas playing the economics game by totzlly
different sets of rules, there must be é common set of rules for the
whole market.lo Since building a market meant eliminating internal
barriers a large part of the building was really a job of knocking
down, Knocking down, however, cennot be done all at once or confu-
sion and disaster would follow; therefore, to avoid these dangers

2 trensitional period was written into the Treaty.
Aoriculture

In the field of agriculture the Community seeks to establish

10
"The Challenge of the Common Market" p. 19
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a common agricultural policy throughout the *ntc nal ma r&eu. irticles
38 to 47 of the Treaty lay down the exceptions to the general rules
of the Common Market made in favor of agriculture. In s broad way
vhile the objects of the Treaty are to balance supply and demand, to
provide farmers with a fair income, and to stabilize prices, details
are not laid-dowm and only the framework and the procedures are set
5ut. Lt the sazme time it is the intention to create a common
import-export policy for world trade in egricultural commodities.

The part of the Common Market progran which has given rise to the
greatest difficulties is that which relates to this field of agricui—
ture., Most farms in Europe are small — two-thirds are less than 25

n size — and because they sre in need of modern technigues

fte

acres
. L ] . 11

and up-to~-date equipment they are not highly productive. In the

countries that meke up the Community the internal merket prices of

agricultural commodities are supported by such devices as levies,

duties, end cuantitative restrictions on imports. Support vrices

differ widely and it is this question that has been z key problem

cularly between France and Germany. For example, Germany 1is

pede

part
the bilggest importer of wheat and the price there is the highest in
T

turope., France on the other hand is an exporter and it is in the

nterests of French farmers to have the German price support

Py

B2

lowered thus reducing the incentive of the German farmer to preduce.

+

Sol Sinclair, "Common Acriculinral Policy of tae ZEC!, v, 4

\Jv
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Prolonged and difficult bargeining hes finally resulted in the es-
tablishment of a single support price for wheat. For the 1964 crop
verr the verious supmort prices in U.S. dollers per metric ton were
as follows: France $100.22; Belgium 104.60; .Netherlands 3104083;
Ttaly $113.60; Luxembours $117.00; Germany 5118.88.

Now as 2 result of negotiastions between member states a single
price ofb$106.25 will prevail throughout the Community. This will
come into effect July 1, 1967. Agreement_oﬁ this difficult guestion
of 2 common egricultural policy was also a factor in de Geulle's veto
of British entry. Of total wheat moving in international trade the
Common Merket takes 15 per cent and the United Kingdom 20 per cent.
Tn 1962 Caneda supplied 24 per cent of the wheat'imported by the
Common Market =nd 25 per cent of the wheat imported by the United
Kingdom. wheat from Canada enters the United Kingdom free of duty
but if Briteain had joined the Common Market she .would have been

ultimetely forced to tex Canadian wheat in order to protect French

e n
Larmers,

Prae Movement of Persons, Services and Canital

irticles 48 to 73 of the Treaty are concerned with ensuring

the mobility of people end enterprises throughout the Community by

1 3

the end of the transitionel period. 4is a result of the high level

N

of business activity unemployment has ceased to exist as a major

problem. Actually the national manpower problem is still one of
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3

shortaze. In West Germany over 800,000 foreign workers wsre recrulted
during 1963 and in some of the Freach industries more than 40 per
cent of the workers zre foreign.

v

Tdeally a Common Market should have a single curreancy and
while the Treatiy ssys nothing zbout this or about a single monetary
s e e e .12
policy, restrictions limiting the movement of services™™ and

g l 1 h) . g 1 2 s ’ >4
ital 3 are to be progressively abolished during the transitional

period. This improved climate for finance and business has resulted

]

in the establishment of meny new businesses throughout the Cemmunity

o

!

by Americen, British and Jepeonese interests, In the last three
vears more than 100 foreign companies have established plants or
sgencies in the Ruhr industrial erea alone., Over 60 tbp Jepanese
financial, industrial, end treding concerns are represented, and it

is revorted that the Jepanese business community in the Ruhr is the

1—
Q

largest of any non-German group doing business there., Since 1960,
eight new American compenies have established in Luxembourg alone
and these include Dupont, Texas 0il, and Monsanto all of whom have
plents presently under construction,

Co-ordinetion of‘transportafion by road; rail, inland water-
ways, air, end pipeline is difficult enough within a2 netional economy

but by the terms of the Trealty a common policy towards trensport is

to be adopted. HYithout defining the methods to be employed the




Treaty lavs down broad principles for the elimination of discrimina-—
tory practices.
Under the Treaty, restrictive trade practices and monopolies

. . L - . . . 1
sre barred es not being in the best interest of the Community.

. iy . .
vihlle these provisions are

ar-reaching it will be some time before
their effects ere felt, Nevertheless, setting out the rules of

business,
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mention is made of planning, in the light of French experienc

h)

impossible not to come Lo the conclusion that the cuestion of a »lan

- . e 1 _ '
for the Community must sooner or later be taken up. While plen~

?

ning is the basis of most European economies 1t is enathema %o = few

<«

h 28 Germany where there is

V.

still strong belief in the

A

ford the vast resources needed for the research and

Tresty™.

oo
|
“

e




ent required for the techanical revolution of the atomic

On March 25, 1957, Belsium, the Federal Republic of Germany,
, ITtely, Inxembourg and the Netherlands signed the Treaby
hins the Furopean Ltomic Energy Community (Furatom). The

om is the pesce™l use and develonment of atomic
Eurovean Community. This includes research aimed =t
production of atomic enargy, the supply of raw

-

Member States, =2nd the establishment of a common

or the free circulation of nuclesr materisls and ecuipment.

uses of nuclear energy are excluded from the Buraton
French insisted on this, while the Germans under the

1

4 renounced the right ever to manufaciure stonic

pe1}

of 19

end the remaining four countries have never developed

do so.
In its first five-year nrogram (1958-62) Euratom was pre-
with the job of recrulting end training steff. These now

in resecrch and 700 in edministration, During this

totol of 215 million was zprroprieted to resenrch,

Z.
Jornuary 1, 19632 y

> A
vices

’O

~nd calls Tor an enlargenent of the resesrch staff to 3200. GHoney
2T s , v "~

will be svent to expand the four Joint research centres at Isora,
“otten, Gell, end Kerlsruhe. The Petlten installation is on the
Duten cozst A0 miles from Amsterdam where resecrch is centered on
i1icuid fuvels. Isors at the southern end of Leke




13 its staff, now cover 1000, is expecied to exceed

in the development of fuel for future power reactors.

Qe Fa : . _' .
Since half of the power demands of the Furoncen Communlity

ated

+tional sources of enersy must be developed.
e bs
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Since the flow of decisions that were recuired in the

Community could not be handled by the existing mechanism of

the verious naticnsl voints of view., This principle is
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The institutions for which the Treaty laild the basis were
four: a Commission of 9 members, independent of any government ond

nterests of the Community as a whole; a Common

oo

Lssembly, medelled on the Couneil of Furove's Common fAssembly, which

by & two-thirds vote of censure, could force the Commission to

resirn; & Cruneil of Ministers representing

P LY ' "y et S . [P 1 o 3 i 3 e S
n Court of Justice to ensure the rule of law in the interpratation

p

The institutional method of the ¥EC has develored into a

lMayne, WHow the Commo
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dislosue bobween an independent Furopean body, the Cormmission, res—

£

tions to common problems, and governments

of member countries which put forward national viewpoints in the

LSS S 1Y

Council of Ministers., This is a completely new approach. While it
does not create a central government, it does reshlt in community
docisions being taken within the Council of Ministers., In this way
PN P . =1 L i 2 ’ . .

it is possible to give up the natlonel veto. Previously inter-—

neticnal decisions broke down becsuse nations could zlways withdraw

it suited them. This happened repeatedly

Nations, end also in the United dztions wnere ex-

ecrcising the veto is a favourite occupation of the grest powers,

by the Council of Ministers and sometimes by the Zuropeasn Assembly.

any decision can be made to the Furopcan Court, In

this woy it is possible to get & arcater public discussion of

fundamental issucs affecting large numbers of countries than hes

(SN

cible in the past. The policy discussicns on trriffs,

ever been

o]
UJ

end energy, and agriculture, for example, have revealed to Furorerns

more of the basic fzcts of the policies of thelr own countries than
they ever knew before.

The Treaty then is implemented by acts of the Community which

Monnet, "The NHew Unity in EZnrone", p. 1

&




Y]
Ut

3

of successive action by the Commission” the Zconomic angd

.
o

- . 5 v s , .
Socinl Committes™ the Buropean Prrlisment” sad finally the Counci
The Commission has the resronsibility of not only formuleting end

proposing measuras to be decided by the Council but =21so pronosing

ol

The threae components of the Community — European Cozl and

Steel Commnnitv; Huropean Bconomic Community, snd Tura
~overned by separste executives tnt not by common parliementary end
jndiecial diviasions. In each case there is a Council of Ministers
consicting of six members: one from each country. Power lies in the
Council which differs from most other international councils in that
t iz not inter-sovernmental. Councils are resnonsible for the
formation of policy, for negotiations and for relations with other

inctituticons and countries. Decislons of the Council heve the same




throughout the Common Market. The majority in Council depends on
the irmortance of the messure, Majority vote is not always the rule:

sometimas vnanimity is essential., However, the need for unaninmity

from one stage to snother, Most decisions require a qualified ma
ity. To preserve the interests of the smaller Member States vectes

France, Germany, and Itely four veotes esach;

¥etherlends two votes each, end Iuxembourg one., for
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y recuires a qualified majority twelve

measure hes not been proposed by the

2 .73
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Where th
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Commission besides the quelified majority st least four Member States

snonsible for achieving the
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objectives laid down in the Treaty and as such acts as an executive.

s Y
ne

he basis of its acts is the "proposal! which ori rinates with t!

s S s
LOoMmLEES1lon,

On the zdministrestive side, day-toc-day overations are in the
nands of the following bedies: for E0SC a High futhority which in-

cludes aine members independent of naticnal governments; for EEC a
Commission of nine similarly independent members; and

Commission with the some structure and autonomy but composed of only

nermanent excutive body res-
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reaty and its essential chrreac-
.

tiec ig that it is independent of the Member Steies. Ho more

T its nineteen members can be from any one country and

-

A

ench is apnointed for four years, The Commission formuletes and
rroposes the measure to be decided by the Council. In eddition the
Commission also hes the right to propose joint action with the
Council end in this esrea the Commission vnossesses certain powers of
decision, Finally as "guesrdian of the Treesty" the Commission sces
that its provisions are obsyed. Decisions of the Hiza Authority

1

and the Commission ere reached by a majority vote, while members

themselves are responsible to the European Psrliament.

Furonesn FParlisment

The democcratic governing body is described as the Eurorean
Lssembly end is composed of 142 members appointed by and from
nationsl parlisments: 36 each from France, Germany, and Itely; 14

from Belgium and the Netherlands; 6 from Luxembourg. 4s a2 delibe-~

wwo-thirds majority recuiring the resignation of a Commission.

Members sit in political groups rether than in nationel delegations
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The issanmbly meets at Luxembeours,

N ~ 4 20 o K .,
The legal system established by the RBome Treaty is cracted
arcund the PMuropean Court of Justice at Luxembours. The Court is

matters inveolving the interpretation and application of the Treaties

for settlement of disputes between Member States as well as

[N
1t
Q
ct
}_J»
Q

e constitutional court under the Treaty it acts in many respects
like the Suprcme Court of the United States. Member States may be

the Commission; it hes
Iaretom; cean act 2s asrbitretor under contracts te which th
Cemminity in cuestion is a perty. It also possesses the sole power
©o uphold or annul decisions of the executive. 4s a law-making
bedy there 1s an opportunity for the Court to develop something in

the nature of a "Buronean ILaw®,

The Feonomic and Socizl Commitiee consists of 101 members
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function is consultastive,

"irticle 164, ENC Treaty".
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COMMVTTRITY

~der to exnlore the neture of the legal vroblems pesed

=
O

~

¥onnomic Community some examination of the inter-

o

tional pers ﬂnﬂ71bv and its relationship with other couniries and

nat Y
ther internetional orgenizations is necessary. uﬁﬂ“”r7enoﬁrﬁn“ SeyS

thet internstional perscnality is the capscity to be a bearer of

s: doe

[ D

nestion S

3

(@]

The usuel subjects of internstional law are Stetes, and

a question of fact. Problems

6]

whether or not a State exists i
nsually erise in three typicsl situations: revolution, territorial
chenge, end War, Pv and lerge internsticnal law assumes that reve-

is a matter within the diction of a scvereign

,..J
<
®
C_-J.
5
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state and therafore does not affect its international perscnalil

In the case of belligereat occupation short of complete collepse,

chenzes are only temporary while the war lasts .and do not offect
the herritorial status quo. In the case of territorial changes the

lsoel conscouences of such changes are usunlly settled by ‘way of
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0
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vart that intention an

Is the statement in the tresty that the Community

-3

ersonality a sufficient assertion

5

To dotermine this aouestion of "existonce" some criteria

soverning a numbor of situations exist: When e community scquires

an organized goverament
1 3

independence that it is
cenzble of conducting its own external relations it can be secid to

Hanrd ot It
HYoxaisth.

Cornacity to Conduet Exbternal Relations

Does the Community meet the criterion of being capable of

conducting its own external relations? The Community hes certainly

expended its relations with non-member countrles and other inter-

)

netional orgenizations. Over 60 countries have established

tiplomstic relstions with the Community, and the Community for its

.

part has established an External Relation General Directorste res—

i

vonsible to the Commission for carrying out its external reletions.
Article 278 of the Treaty gives the Commission power to negotiate

non-menber countriess. Uader
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duties on several Tro-
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the Tresty of

L Taro
Paris, April 15, 1951 which established the Huropean Coal and Steel
Community, The Tresty of Rome, Mzrch 25, 1957, establishing the

Turopean LEconomic Community and the Buropesan ! Atomlc Energy Community

- . . o , T : L 5
likewise provided for a Court. However, by a convention = concluded

on the same date as the Rome Treaty, the creation of a single Court

of Justice for all three of the Enropean Communities was
it is cusiomary in a constitu tion to Vest in an approvriate

uesbions involving the interpretation
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n the case of the Buropesn Communities
the vesting is to be found in Article 164 of the Treaty which provides
that the Court shall ensure observance of law and justice in the

interpretation of the Trasty, dJudicial interpretation of a Constitution

Semetimes, as in the case of the Internstional
the technieal nature of the organization renders it unsuitable for

ere often there 1s a need for informal snd
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In reality, however, the Court is primerily an administrative
tribunal, While it may heve international facets it is not an

international court in eny way comparable with the International Court
the European Court, the grounds of its
competence, and its sources of law all tend to reflect municipal

rather than internstional law.

principel task is to review the legality of acts of the ECSC High

Authority, the two Commissions, and the three Councils of Ministers.

t7

ut the control of the Court is limited by the Treaty: 1t msy not

’_J

sion but only consider whether a measure

;_;.

ook at the merits of a dec

the Treaty, without regard to

Fy

was ultra vires, in violeation o
procedural matters or whether one of the organs had committed a

detournenent de pouvoir, The Court acts as a Council of State and it

has been compered with the French Conseil d'Eiat.
The ex officic power of the Court is merely to consider the
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orounds of invalidity which could have been alleged by the plain-
$iff, not to act as a general guardian of the rule of leaw or of
natural justice. There ere, however, two vital implications:

1e Treaty intends to impose a role of law upon the organs

b
a
=
9]
¢t
}__J
~
o+

of the Community; secondly the intention is clear that there should
be developed a unified jurisprudence as between the Member Staﬁes,
and that this objective should be insured by vesting the ultimate
power of interpretation in the Court.

Much of the Court's work is concerned with "décisions" and
"recommendations, By a provision of the Treaty the Commission is
required to take decisions, formulste recommendations and issue
cpinions, The difference between these is that decisions are
binding in every respect, recommendations are binding with respect
to the objectives which they specify, whereas opinions are in no-
wise binding. The Court in dealing withvwhat cénstitutes a declsion
has defined it in the following terms: "An act constitutes a .
decision when it establishes é rule which will be applied in future
when certain conditions come into existenée."4

Many.writers have pointed out that the four groundé of appeal
granted by Article 33 of the Treaty sre the same as the groundsA

i

which masy be alleged against administrative action under the civil

sSociete des Usines 2 Tubes de la Sarre vs The High Authority,

(British Year Book of International Lew, 1960) p. 181
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aw SJstem.5 These are: firstly incompetence which means a lack of

W

—

[

ompetence to deal with a matter. In a decision6 the Court held that
if the object of the Treaty was to be implemented and this could only
be achieved by direct intervention of the High Authority, yet there
was no express power permitting this direct intervention, then it
must of necessity be implied. Apart from express powers conferred

on it by its constitutive agreement, it is inevitable that any inter-
national organization will require a certain measure of implieé
oowers in order to discharge its functions effectively. In another
case’ the Court had to determine whethef an enterprise engaged in
making iron caétings was an enterprise within the term; of the Coal
and Steel Treaty . Hhilé it was agreed that iron castings fell out-
side the definition of "steel", the Treaty did not mention "raw pig
iron". The Court held that the making of liquid pig iron was within

the meaning of the Treaty. Secondly, violation of a substantial

Behr, G., "Judicial Control of the Furonean Communities",
(London 1962, Stevens) p. 40; Valentine, D.G. "The Jurisdiction of
the Court of Justice to Annul Execubive Action"(British Year Book of
Tnternational Lew, 1960) p. 185; Feld, Werner, "The Court of the
furovean Community: New Dimension in International Adjudicstion", p.67.

6 . .

Dispute Between the Belgian Coal Federation and the High
kuthority of the RCSC examined in an article by McMzhon, J.F. "The
Court of the Burivean Communities® (British Year Book of International
Low, 1961) p. 342.

Societe des Fonderies, "Le Pont-z-Mousson vs Heute Autorite"
(McMahon, Ibid.) D. 344. '
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procedural requirement. In the case of Meronie et Cie, Industrie
rMetallwigiche, SPA vs Haute Autorite8 the Court alléwed an enter-
prise to appeal azgainst a general decision under which an individual
decision had been passed, The intention of the Treaty was to pro-
vide a lezal right of appeal against executive action, A decision

or recommendation not supported by reasons gives such a right of
appeal. Again, the Court held that a "letter" of the High Authority
to the Belgian government came within the definition of a "decision".9
While formality was important the Court félt obliged to look at the
"spirit" of the procedural requirement. Thirdly, a vioiation of the
Tresty, and‘here a distinction must be drawn between a violetion of

& procedural requirement. In the case of Meronie-& Co. vs'Héute
Lutorite it was held that a delegation of power by the High Authority
to a subsidiary ofganiéation constituted a violation of the Treaty.
The Court observed that the delegation would have been valid if the
control and responsibility had still remained with the delegating
authority. Fourthly, a detournement de pouvoir which is applied to

a situation in which an organ of the Community has.exer¢ised its
power to achieve an end not envisioned in the grant of power. An

: \
example of this would be where action would objectivel} be valid

®56 A.3.1.L. (1962) p. 726

’ 9"Federation Charbonniere de Belgique vs Hsute Autorite", -
56 A.J.I.L. (1962) p. 725
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within the terms of one article of the Treaty, yet it would be
vitiated because the ?rovisions of that article were not intended
to be uéed in a situétion which was expressly provided for in another
section. An attempt was made to distingﬁish between "coal" and
"steel" enterprises in the sense that only coal industries in certain
problems of the coal industries could appeal to the Court. Thus a
steel comnany even affected by such an act, would have no: right of-
appeal. However, the Court refused to restrict the appeal of enter-
prises by nature of the subjects involved in the dispute.lo This
ground of appeal required the Court to judge whether whén’fixing.
meximum prices by virtue of one article of the ECSC Treaty, the High
Authority sought not so much the objectives which it declared, par-
ticularly a lowering of prices, but in reality sought to ?ct-ageinst
agreements and concentrations of enterpriseé. It would thus have
used the powérs which were given to it by one articie of the Treaty
for a purpose other than the one for which those powers were given.
It is a generally recognized principle of law that an aaf
ministrative aﬁthority canAonly exercise its péwers by taking clear,'
~ coherent, sensible, and comprehensive decisions. By using its
powers to take an obscure, contradictory or unintelligible decision
an authority misconstrues the legal purpose behind ifs powers., An

additional power of the Court is to prevent a patent misconstruction

OGouvernement des Industries, Siderurigiques Luxembour-
zeoises vs Heute Autorite, (Valentine, Ibid.,) p.-190.




51

of the Treaty. The term "patent" implies that the legal vprovisions
have been misconstrued to such an extent that this misconstruction
when compered with the provisions of the Treaty appears to follow
from an obvious error in the evaluation of the situation in the
1light of which the decision was tgken.

In the case of the Gouvernement du Royaume:des Pays-Bes vs
Hzute Autoritell the Court held that when intervreting the Treaty -
the Court will pay particular attention to its general objectives
and adopt an.efficacious approach., In this way gaps in the Treaty
~cen bé filled in and the text expanded, or supplemented. So long.
as the intérpretation is consistent with the objects and purposes
in question. An interpretation which deals with the desigﬁ or pur-
pose is referred to as a telelogical interpretation and is one

frequently used by the Court,
Procedure

The genefal organization of fhe Court is laid down in ?ért Vv
‘ of the Tréaty,‘supplemented by the Protocol12 on the Statute of the‘
Court and the rules of procedure established by the Court. We have

seen that the.Court consists of seven judges appointed for a term of

six years, In addition the Court is assisted by two ‘court advocates

1
56 A,J.I.L. (1962) p. 727

12
Campbell & Thompson, Ibid., p. 364
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who are neither judges nor prosecutors but whose sole function is to
prepare opinions for the Court on the legal aspects of questlons,
submitted tb it. While these Woonclusions" are always published with
the judéements they are neither part of the judgement, nor is the
Court bound to accept them. The deliberations of the Court are
secret and there is no provision for a dissenting opinion. There is
no law of vrecedent and the Court, Being a Court of last instdnce, |
is at liberty to change its opinions. The Court always sits in
plenary sessions and has its seat in Luxembourg,

The emphasis is on written rather than oral presentaﬁions but
if there are unresolved disputes of fact the Court will hear wit-
nesses directly. Since the Court is common to all the Communities it
rtakes the position that in the discharge of its responsibllities the
rules of evidence as we understand them do not apply and that it can
hear anything. The Court can call its own witnesses and ﬁhe whole
direction of the examination of witnesses is not exclusively in the
hands of the counsel., While expert witnesses may be asked for they
are zppointed by the Court. In contrast to the adversary procedure
of commonrlaw courts, the European Court dominates the course‘of the
procedure and the degree of participation by the parties or by their
counsel is always subject to .the control of the Court.

The full versibn‘of the issues are set out in the pleadings
and these include a2ll the necessary surrounding facts and relevant

evidence. Coples of all the appropriate documents are not left for
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discovery but are annexed in the first instance. The pleadings also
contain the written legal arguments the parties intend to use to
support their position or desires to adduceé

Psrties to a disnute appear through the intermediary of en agent,
a 1egal‘§dvisor or are repfesented by counsel. Member States and
organs of the Community are represented by the holder of a power of
attorney assisted by a pracficing member of the bar of one of the
Member States., Professors and law teachers‘whose domestic laws give -
them the right to appear beforé their own courts, have the scme right

before the Buropean Court as members of national bars.

Subjects of the Court's Jurisdiction

The subjects ofithe'Court‘s jurisdiction inclu@és Member States, '
the Qommission end the High Authority, the Council of Ministers,
enterprises, associations, and individuals. On July 15, 1960 the
Court pronounced its first judsement on a decision of the Commission.
The judgement concerned;three joint complaintslB' brought. against
the Commission by emplbyees appealing for the annulment of a decision
to terminete their services and for an award of dameges. In its
judgemeht the Court established principles appliceble to the nature

of the recruitment of staff by the institution of the Community.

While it rejected the claims thet the dismissal decision

1377 3 —e -
Heil, Ibid., pp. 459-60
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should be declared null and void it voted that no proper statement
of the reasons for dismissal had been made and awarded each plain-
tiff deamages. In a fourth case14 decided on December 16, 1960 the
Court confirmed the principles lsid down in the earlier judgement
but rejected a complaint of abuse of power put forward by the plain-
tiff. However, the Court fixed compensation by way of severence
payment,

In the case of Societe Commercizle, Antoine Vloeberghs vs
High AuthoritylS the pleintiff, a Belglan importer, brought American.

oal into Belgium, cleared it and attempted to export it to France

[e)

for sale, but France refused to grant the necessary import license°
Plaintiff appealed to the Court for damages charging the High
Luthority with the commission of an official fault resulting from
its failure to compel the French Government to adhere to the princi-
ple of the free movement of goods established in the ECSC Treaty.
Plaintiff also sought the annulment of the High Authority's decision
rejecting as admissible the plaintiff's petition, whereas it had
requested the High Authority to compel the French Government to per-
mit the pleintiff's French customers to purchase the imported coal

25 soon &s it was released for trade within Belgium. ~On the guestion

of annulment the Court held that the pleintiff had no-standing to

14
Heil, Ihid., p. 460

15
56 A.J.I.L., p. 1083
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nstitute such an appeal because it was neither a coal nor steel

|

Fal

producer and consequently not "en enterprise" within the meaning of

the Treaty. Turning to the dam=zge action, the Court ruled that it
was admissible, since such an appeal could properly be instituted by
enyone alleging to have been injured by an official fault of the
Community committed in the execution of the Treaty. However, the
~eppeal was rejected on the grounds that the principle of the free
movement of goods was edopted primarily in the interests of pro-
ducers within and not outside the Community.

In another caseléthe Plaintiff a Belgien citizen and an
official of the ECSC lodged an appeal against Belgium in-the Furovpean
Court allering that Belgium had‘violated the terms of the ECSC Treaty
by considering his income from the Community in determining the
Belgian supplementery tex rate. Plaintiff sought an annulment Qf
the tax assessment and an order compelling Belgium to refund the tex
wnich had been paid. The Belgian tax authority took the position
that while the plaintiff's salary from ECSC was tax exempt it had to
be considered in determining the tax rate upon "other texable
income't subject to the supplementery tax. In the pleintiff's case,
the "other taxeble income" referred to private income received by
nis wife. The Court rejected the argument that it lacked jurisdic-

tion because the dispute did not involve the interpretation of

.

6. :
Humblet vs Belgium, 56 A.J.I.L. (1962) p. 540

N
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the Treaty but rather the proper application of Belgian law gnd the
income of the plaintiff's wife.

In exemining its power the Court concluded that it lacled the
pover to annul législation or administrative enactments = of a'ﬁember
Stete. The Court pointed out that its judgements were enforced
through the provisions of the Treaty which required Member States to
not only correct iliegal acts but also compensate for damages QOne.

The Court upheld the plaintiff's contention that he had the right to

i

ile an appeal in his own name and that it was not necessary that he
first exhaust his remedies under Belgién law, before appealing. ©Cn
the merits of the case the Court found that the use of the pleintiff's
Community salery to determine the supplementary tax rate was an in-
direct tax inviolation of the Treaty and pointed out that under the

Treaty the Belgian asuthorities are accordingly bound to remedy the

effect of their acts,

Decisions of the Court

There-can be little doubt that the Court which is responsible
for interpreting all three constitutive treaties, all of which cre
concerned with closer Buropean integration, will seize the opportu-
nity to strengthen such effort towards. integration by ﬁhe wnity of

its Jurisprudence in interpretation and its formulation of a Community

17
Taw,

17 : :
J. F. McMzhon, "The Court of the European Communities"
(Journal of Common Market Studies, 1962) p. 1
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During the years 1952 to 1960 the Court handed down 62
‘onin onola. Of these 60 dealt with issues arising out of the ESCC
Treaty and two from the EEC Treaty, Complaints launched by employees

of the governmental agencies of the Community accounted for nine

decisions; 53 dealt with the validity of messures taken by the organs

L

of EC3C in the performance of their regulatc;y functions; two
opinions dealt with the legality of proposed amendments, to the~Coal
and Steel Community Treaty. Most of the opinions during these years
. .
dealt with the difficulties of the High Authority and the Council of
Ministers of ECSC in bringing about a Common Merket for coal and‘
steel. One source of iitigation grew out of the efforts of the High
authority to curb the excessive power of the Ruhr coal sales éartelo
Efforts to eliminafe special 2nd protectionist rail freight
rates and the prevention of discrimination in the motor transport
industry account for seven of the opinioﬂs. Several cases involved
the legality and enforcement of the regulations governing pricing
practices. In proceedings for the annulment of decisibns of the Hig
futhority, the Court may not review the economic or political judge~
ments upon which the High Authority has based its action but must

confine itself to strictly legal issues except where "abuse of powert

or a "patent misconception of the Treaty provisions" is alleged .

¥ar a review of the first six volumes of the "Renorts of
the Decisions of the Court of .the European Comrunities" see the
rticle by Qlescnfeld 56 4.J.1.L. (1960) Pp. 72/-28

“)
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The Court decided at an ecrly stage that it would not use this juris-
dictional cleuse as a gate to an enlarged scope of review.

NDuring the years 1961 to 1963 the Court handed down fifty-nine
decisions.l9 Of these forty-eight were contentidus, ineluding six
cases initiated by employeesibecause of discharge, denlal of fﬁrther
employment, or discontinuation of service benefits. Threec vere
decrees ianvolving authorization by the Court of garnishment or as-
sienment of claims held by private parties against the Community.

Meny cases arose out of the impositionAand collection of the equal-
izetion tax, désigned to compensate for the disparities. in the
competitive positions of various steel—producing enterprises flowing
from the scrap shortage during the lste 1950's, Most of the comp-
.lainants were private enterprises.

The judgement in the case of Gouvernement du Royaume'dés Pays-
Bas vs Haute Autoritezo involved the powers of tge High Authority
over trensport rates for coal and steel within the Community. Under
the Treaty discriminatory freight rates were prohibited and since the
futhority wes dissatisfied with the complience by States in the imp-

lementaticns of these uniform rates it adopted a recommendation

setting out the measures that States were to teke. The Dutch Government

19

Tor a review of the decisions of the Court from 1961 - 18463
see article by Stefan A. Riesenfeld, 59 4.J.I.L. (1965), pp. 325-35

20
59 £.J.T.L. (1965), p. 331
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claimed that the adoption of this recommendation was not authorized

by the Treaty and brought suit for its annulment. The Court sustained
the High Authority by holding that it wés entitled to resort to the
recommendation procedure in order to safeguard the observance of the
rules specified by the Treaty.

Beceuse of the high production costs of the European coal mihes,
the Coﬁmunity coal producgrs faced inéreasing competition from not
only coal imported ffomvthe United States but also other energy sources
such as gas and oil, Accordingly the Hiéh Authofity and the Council
bf Ministers of'the ECSC proposed a modification to fhe prohibition in
the Treaty against certain restrictive practices, But the Court ruled
that the amendment vhich proposea a greater libéraiization towards
cartelization exceeded a mere "adaption" of existing powers and as g

result violated the primary object of the Tfeatyo

Sources of Law

Unlike the International Court of Justice which is requiréd by
Article 38 of the Statute to apply internationalfconventions,
international’customs, "general principles of law recogﬁized by
civilized nations," in dgciding disputes subiitted to it, the Treatly
of Rome makes no mention of the source of law the Court‘must apply in
dealing with questions referred to it.

Ofcourse, the three constitutive Trerties implemented by

regulations, decisions, and directives form the fountain head of the
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Court's law. Reference is also made to “fravaux preparatnires™ to
ascertein the intention or meaning of provisions, but this is not
too satisfactory. However, there are a number of suchvpreliminary
documents such as the proceedings of the Spaak'Committee to which
reference has been made.
Municipal laws though not applied diréctly also form a

ital source. Artiecle 215 of the Treaty provides that the Community
shall be governed by "the general principles common to the laws of
the Member States'. In essence this means that the civil lew |
system as the common denominator tends to become the. Community law.

International’ lew is rarely cited and neither is the law of

municipal systems other than that of Member States. The Court often

1

refers to its own jurieprudence in previous judgements even though

(o)

it is not bound by them. Although the decisions of the Court are of

great interest to students of international law particularly because

.

4y

1

[

0 ght which they shed upon the processes involved in the inter-

retation of treaties, it must be noted that so far the: Court has not

'3

scen ony necessity for a direct reliance on international lawo' Only
twice has the Court referred to "recognizediprinciples of classical
international law",

In theory, the Court reaches its decisions by reference to
mirely judicial criteria calling upon the law and practice of

’

¥Member Stetes if necessary. In prectice the available criteria of
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a purely judicial character are very few. More often than not
decisions will inevitably be based on economic or political rather

than judicial criteria.

Fmergence of Community Iaw

The impact of the Treaty on national legislatures and
2dministrative agencies will undoubtedly be a most fruitful source in
the development of Community Law. -The application by analogy of
principles of municipal law to international law is by no means a new
phenomenon. Meny of the legal concepts of the Treaty are borrowed
from the civil law systems of Member States. In a broad sense
"Gommunity Lew! will dominate the Treaty, regulations of the organs,

and previous decisions and. jurisprudence of the Court. Community

law also means the principles’of lew common to the Member States.

]

or example, Article 215 of the Treaty provides that concerning non-
contractual res@énsibility, the Community must, "in conformity with
the general principles common to the laws of Member States" makg
good any damage caused by its institutions,

Articles 169 to 184 of the Treaty sets out the type of
proceedings with which the Court of Justice is competent to deal.
Such jurisdiction is exercisable where the Community itself, a Member
State or one of the organs of the Community is a party. Since the
Court will sit in review on the donstitutionality of the acts of the
common institutions end will be interpreting the obligation which

the Member States have agreed to accept this will give rise to a
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whole new body of Buropean legal knowledge.

Lozin, the Treaty contains a code of common rules. For
b

g
example: Article 58 of the Treaﬁy enables companies to establish

in any of»the Member States even if they are not legally recégnized

as compenies there; Article 79 abolishes discrimination by carriers
in matters of rates and conditions of transport; Article 85

préhibits practices which affect trade between-Member States or tend
to restrict free competition with the Common Market; irticle 99

seeks the hermonization of turnover taxes and excise duties. Needless
to say, this listing is not comprehensive,

Since Member States have created common institutions and given
them the necessary powers to apply the rules and define the common
volicies, the impact of their procedures will have an effect on the
development of Community law, Article 189 of the Treaty sets ouﬁ the
wayé in which the Council and the Commission cen act through lezal
instruments: "Regulations" define and extend the Treéty and sinée
they are of general scope they are applicable to all Member States;

“WDirectives" are binding on Member States as far as purpose is
concerned but leaves States free to choose the means; "Decisions®
are only binding on the addressee which it names.

While the Court shares the jurisdictional supervision of
Community law with the domestic courts and tribunals nevertheless
its influence is great because as one of the common institutions it

takes the overall view of the development of the Comm ity. Thus
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its jurisdiction is wide and varied. Perhaps its most imporiant
nowers ere contained in Article 177 of the Treaty which makes the

Court the exclusive judge of the legality of the jurisdicial acts

iy

of the common institutions, of the non-contractual responsibilities

£ the various Communities, and of disputes concerning officials and

o

agents of the Community. This section implies not only that the
Treaty intends to impose a rule of law upon the organs of the
Community but also that there will develop within the Community a
unified jurisprudence as between members. This concept is insured
by vesting the ultimate power of interpretation in a court which for
this purpose at least, is placed firmly above the courts of the
various Member States. In imposing a rule of law on the organs of
the Community the Court will have the opportunity of establishing a
balance between regard for autonomy and efficiengy on the one hand‘
and the rule of law on the other. In the fluid political situation
which exists there is a great opportunity for the Court to make iaw
rether than simply follow it. But its effectiveness in this area
requires the court to take the initiative,

Article 77 sets out that national courts may fequest rulings.
But apart from that, since the Treaty of Rome is now & pert of the
domestic law of each Member State it thus falls within the competence
of the domestic courts as defined in the rules governing the
organization of justice in each Member State, In attempting to fore-

cast the mainm line of development of the Court the Treaty does not




seek to reduce the competency of domestic courts. Their competency
with reserd to Community law is limited by two sorts of provision in
the Treaty: those which attributeexclusive competence, 2nd those
waich make it obligrtory to refer prelimincry éuestions to the Court.

mi,

1C

w

e provisions thus avoid any denial of justice in cases where
domestic courts would not be competent. But even more important
they insure unity ofvviews in the interpretaion and aprlication of
Commmity law,

Judges both of the Court of Justice and of domestic courts

.
n maxe &

o8

c

4]

irect contribution to the growth and development of the
Cormunity as it is envisaged in the Rome Treaty. Tirst the
Constitution of the Community imposes on judges the role of gusrdian
of the lew. fs we have seen this law Is embrypnic because 1t serves
and economic and political experiment which has no precedent in its
scope and method, ‘Second the emergence of a Community law opens a

new creative period of law in which the function of the judge takes

on extreme importance.

Ralation of the Court to Netional Courts

While the Zuropean Court 1s the last word in the intervretation
of the Treaty at the ssme time national courts also are recguired to
resolve such guestions; thus it is important to see how possible

conflicts rre to be avoided., By virtue of their ratificstion of the

Treaty, its provisions now form a part of the municipal law of each




Member State and thus fall within the competence of domestic courts.
This competénce is, however, a limited one.

trticle 177 of the Treaty draws a distinction between national
courts of last resorts and courts from which an appeal lies: a court
Qf lest resort must refer questions of Treaty interpretation fc the
Community Court, leéser courts have a discretion. This competence of
the Community Court to give finél judgement on the interpretation of
the Treaty islan<exclusive‘onee-

The Treaty makés frequent references to municipal law, end
there is ﬁo doubt these various provisions involve a substantial
renetretion into the municipal sphereozl Domestic Courts are also
led to apply Community law. This process by which principles of law
common to Member States becomes part of the law of the Community
elso affects the domestic courts, The ratification of the Treaty
brihgs a2 new body of law to national jurispfudence limited by only.
two sorts of provisions: those which make it obligatory to refer
preliminary questions, and those which attribute exclusive com—
petenéeo These prdvisions were intended to aveid any denial of
justice in cases where domestic conrts are normally incompetent, but
more importeantly to insure unity of views in the interpretation .and

epplicetion of Community law.-

21
See Article by Gaudet, "International & Compzrative Law

Guerterly™, (1960) Supvp. No. 1, p. 15




Two judgements which have attracted attention, both inside

and outside the Common Merket ere the opinions in the cases of
20 . 23 '

Robert Bosch, = and of Van Gend and Loos. Both cases came to the
Court from State Tribunals by way of the procedure established by
Lrticle 177 of the Treaty.

The first decision settled the effects of irticles 85-89 of
the Treaty governing competition. The issue arose in conjunction with

damage action brought in the Dutch courts by a German menufacturer

[

and his sole Dutch distributor against a Dutch retailer who had
obtained in Germany merchandise manufactured by the plaintiff and
imported it into the Netherlands in contravention of an export
provision in the pleintiff's dealership sgreement, Defendant-pleaded

that the non-export clause contrevened the Treaty., The Court of

Appeals of the Netherlands referred the case to the Community Court

)—Jn

ch decided tﬁat existing restrictive agreements could still be
valid if registered or exempted from *eﬂlstratlon as .pfovided for.
This decision clarified a controversial subject metter and marked
the beginning to a new European énti—trust,lawo Izter this was
followed by the German Supreme Court,

The second decision is N.V. Algemene Trensport en Expedite
Ondenneming van Gend and Loos and Administration Fiscale Neerlendaise,

one of the most important judgements that has been rendered by the

22 ' 2
59 A.J.I.L. (1965), p. 333. 3Sup:ca, D.

D
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fourt. It has been widely reported and discussed. The controversy

c nefore the Court under Article 177 of the Treaty. The subject

)

m

@

of the litigation involved the legality of customs duties levied by
+he Dutch Government on goods imported from Germany. As & result Qf
the Rome Treaty certain tariffs had been increased and the plaintiff
cherged that Article 12 of the Treaty which enjoined Member States
Lo refrein from increasing teriffs had been contravened and as a
result his individual rights had been affected. The importer main~
tained that the Dutch government had violated Lrticle 12 of the
Treaty in that it had reclassified the product in question with the
result that the product was subjected to an import duty of eight
rather than three percént of its value. The governments of Belgium
2nd the Hetherlands contested the Court's jurisdiction on the ground
‘that the question did not involve an interpretation of the Treaty
put rather its application within the framework of Dutch law. In
its submission the Dutch tribunal asked the Community Court to |
decide whether Article 12 created rights which private parties cnuld
enforce difectly - the Courts of Member States end whether the
tariff increase resulting from a product reclassification necessarily
amounted to a violation of Article 12. |

In its judgement the Court emphasized that the purpose of the
Treaty was 1o creste a Common Merket wiﬁh a direct impact on the
Community subjects. Tn addition the role given to the Courts by

Article 177 confirms that the Member States heve attributed to the
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Community lew an authority which permits it to be invoked by their

s

cubjiccts before the national tribunals. The Court said:
be concluded that the Community cons itutes
suridical order of international legal

for the benefit of which the States, though
imited aress, have limited their soverelgn
nd the subjects of which ere not only the
tetes but also their Nationals; consequently,
sw, independent of the legislation of tae
es, creates not only burdens upon the in-
dividuals as sach but, conversely, is lso ept to
entail rights hulCh enter into their WOrﬂl patrimony. .

-
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kIt follows that friticle 12 is to be interpreted in the sense that it
nroduces immediate effe cts and endengers individuel rights which thein-
ternatiohal jurisdictions must.safeguard; conoeouenEW , LArticle 12

must be considered as being derCEWJ ppliceble law which indivi-

duels mey invoke in the Courts of Member States,

On the one hand the Court attachea to the Community the
character of an independent end new iegal order of international
neture with sovereign rishts of its own and direct operation upon
its subjects, so as to vest them with individual rights and duties

cepeble of being asserted before natlonal fribunals. On the other
‘hand the Court emphasized that it dealt with the scope of Treaty
solely within the framework of Community law.

The Courﬂ also noted that, unlike the Commission of thé

‘ . , :
Community, and the Member States individuals may not appeal to the

Community Court if they believe that a Member State is violating

the Treaty to their detriment. By cnubllnv them to challenge

~




sovernmental action in nationsl courts on a violation of Article 12,

the Court emphasized, the Tresty established an effective gucrentee

]

upplementing the remedies available

£y

of the rights of indivicduals
£o the Commission and the Member States under frticle 169, which
nrovides that the Commission mey refer to the Court any failure of
a Member State to'fulfill any of 1ts obligations under tne Treoty
and Lrticle 170 which provides that a Member State which considers
that another State has failed to fulfill any of its obligations
wnder the Tresty may refer the metter to the Commission end the

Commission mey refer the matter to the Court, As to the legality

the tariff increase the Court ruled thet it was illegal under

)

e}

Zrticle 12, whether it was caused by a product reclassification or

[=D

by an actual increase of the customs duty.

Shortly ¢ rter the decision in the van Gend and loos case the

Netherlands Teriff Commission referred a similer set of circumstan—

24
ces to the Community Court. " The Commission moved to have the

bmission dismissed on the grounds that it had lost its purpose.

The Court deanied this motion on the theory that even if a prior
decision appeared to deprive a submission of its purpose it refused

to consider this factor as a basis for holding an appeal under

Article 177 to be inadmissible. In doing so, the Court emphssized

Da Costa cADCﬁ"f ke H. V. e% vs_HNstherlands Fiscal

fdministration, 58 A.J.I.L., p. 197
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that the function it performs under frticle 177 is limited to the

stetion of Community lsw by looking to the spirit and text

}_i
i3
ct
@
2
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D

of the Treaty. The zpplication of this law to the actual facts
which gave rise to the recguest for interpretation of the Treaty by

the Community Court, however, is a task left to the national
courts. Its own function under frticle 177, the Community Court

noted, is to assure the uniform interpretation of Community lew in

3

States,

-3

I 'G.ube

One judgement concerning the applicction and interpretation

of the ECSC Treaty desecrves spe

e

ial mention because of its impact

n ouestions of broader nolitical and economic interest. In the

Foe

2

Ut

cese of De Gezavenlyke Stcenkolenwijen in Limburg vs Haute Autorite

1

the Court wes called upon to determine the conformity with the ECSC
Treaty of the "miners' premium" paid by the Government of Gerrany
to workers in German mines as additionzal incentive for underground
work, The Dutch complaint requested the High fLuthority to issue

& decision that the premium was a prohibited subsidy within the
neegning of the Treaty. The German Government claimed that the pre-

mium was offset by the discontinuance of its coniributioi to"the

cial insurance fund,
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559 £,J3.T.L. (1965) p. 330
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ourt held that the premiums constituted a prohibited

o
®
(@]

1

subsidy and did not lose this character by reason of the fact Thatl

the government's discontinuance of its contribution to the miners!

453

ocial insurance fund resulted in a comparable increase of the

contribution to that fund by the mining entervrises,.

Comnerison with the Suvpreme Court of "the United States

‘The United States Constitution is a specific legal document —-
the Constitution gf 1788 -~ together with subsecuent amendments. It
is this Constitution thch defines the legal rights and duties of
the United Stetes, but over the years its many provisidns have been
modified by judiciel interpretation. Lawyers snd judges play an
importent part in this interpreﬁation, and as the supreme law of the
land it is the Court which delineates the powefs of the executive,
Congress, and the states. At the Constitutional Convention of 1789,
"delegates of the 13 original states created the Federal government
more or less in the image of their own states. They also agreed to
subordinete some of their most important sovereign powers to the
Federal government. While states kept authority over meay functions
over the years the Federal government has extended its power into
many of these fuhctionso- From a small nation of fermers, the United
and a vast continental azrea of 50 states struggling to keep up with

relstionship between

[0]

chansze not the least of which is the intricat
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the states and the Federal government.

L e Ea Ia Lo -t
Beesuse the Susreme Court is the gusrdian of the Coastitutlon

it has been possible for the fmerican system of government, without

s

violstingz the tarms of the original cherter, to evelop over the

course of time in response to the chenging conditions., Reversal of

N

the separcte-but-equal rule of Plessy vs Ferguson has caused the

[ .)

Pedaral government to sbandon a hands-off attitude of seventy years!
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ttitude of total commitment a2gainst racisl

5

standing and harden its
segregatioh~ the Court has declared religious prayer and Bible-
resding in public schools unconstitufional; it has ordered the
rezpportionment  of the netional ! of Representatives ond of both

£ state legislatures on an approximete one-men, oqe—vofe.
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basis; it has enlarged the right of the accused in criminal trial
#nd in Miranda vs Arizona it has Jaid down whole sets of new rules
overn the coqcuct of police throughout the country towards

persons srrested on suspicion of crime, In e word the function of

the Court has taken on political overtones.
Tn the secme way the Court of Justice of the Puronean Community

5

will not discharge itd office by merely doing what most Huropeans

Q
s s')
:2
{:5
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" think is right or necessary, it must persuade by reasoned

why they thousht their action is right end necessgry. T

sonhy £ IrSa ould ary e O w t int +

=} ;‘.l‘y' OT course woula Cu.rly Tne LoUrt 1nto o
Fad

decision. However, if a constitution is to prove effective it musi

inevitebly develop life of its own, often totally different from
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rivate International law

the Community,

Member States,

individuals, and business enterprises bave created a whole complex of
lepe) vroblems which obliges a judge sitting in one Hember State to

in order to

him, Thus the growth of trade and artlcu*urlj
of persons within the:Compunity will give rise To an increase

for both natural and legal
Again
moving between Member States and in

ational trad

will result in an increase in intern

will uvire a greater knowledge on the pert of
© the various controls end regulations dealing

liceacing, to sey nothing of the various texing

a

international traders will expect & high' degree
their goods will move ou*ckLy and cheaply, This
study in the erea of common customs and

g, verticularly in international
We have

legal

solve & d“°

For example the gque

persons will take on

commodities, mu
zlready seen som

capaci

ute laid before

the ﬂrc ater movenmentd
in the
stion of

%

new

the very increase in the volume of goods and

and out of the Community

the practicing lawyers
with teriffs and

regulations.  Know-

area will become 1ncrcaswnzlv important beczuse:

of competence so that

usage, since whole areas of

st have re

ties and roles




It is cbvious tn t the breadth of the Court's jurisdiction

enables it to exercise control over most of the activities of the
Community., The dynamic of developing a Common Merket imposes on

bhoth Community and domestlc judges the role of gnardians of the la

the features of an.international convention, an international charter
and a code.
The emevgence of Community law end the impsct of the Treatly

on municipal legal systems opens a new creative period of law in
Furone in which the function of judge and jurist take on a new

o)

slgnificance, It is apparent that 2 new body of unified Zuropean

law ich is the sum total of the national laws of Member States
igs being developed,
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The extreme. cd
tations of the Treaty provisions which are urged
unon it is certainly discernible as g feature of the fourt. 4

Murther trend is the importance that the Court places upon reasons

@]

being given to support decisions, snd in one case the Court hes gone

i
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on-cxis taqt for

o

to the extent of declaring a decision vold and

Tt ig frecuently maintained that Britain must surrender aer



sovereisnty if she joins the Common Merket. - Povereignty is merely
a convenient term for referring collectively to a number of powers

that states have traditionally clsimed for themselves. Sovereisnty,

ner soverelgnty., BSuch entry could

especially in the economic sphere.

6]

the whole field of economics, nor

tters as defence, foreign

of the Courts has been only to

do

extend the vowers of the organs of the Community where such exten-

sion 1s remuired to further the procress towards a Common
Finally it cen be said with certainty that the judges in

the Community Court are predisnose towgrds the concent of European

unity which underlies the whole of this Buronean experiment; conse-
- o iy > N

b
o
]
3
oot
]
-
fte

t is likely that there will be a strong parallel between

the contribution of the Eurovean Courts towards the politicel inte~
gration of the Member States and the contribution of the Supreme
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CHAPTER VIT

Those in Canada end the United States who sre interested in
the problems of securing uniformity of lsw in 2 federal system will
watch with interest the progress of the efforts of Member States in

the European Community to bring about & greater harmony between their

jood

1 1

realy was concerned with the

m

document for the drafting of the Rome T
eliminestion of nstional laws and proce ﬂures which prevented ‘the Iree

movement of commerce. The Committee recommended that where & distore

tion called for a harmonization of legal regulations or procedures in

.

different countries that the central organs of the Community would

propose the reouired leaw tative changes. This recommendation led to
the provisions which are contained in the Rome Tresty whereby soms

epproximetion of laws of Member States can take place.

-

Yhile the terms Mharmonization®, "equalization®, and

}_J

"eporoximation" appear in the Treaty without definition it is left %o
the Commission to narrow Ene legislative and administrative def er-—

ences without in any way seeking comolete uniformity. Ariticle 3 of

1 TG

Supplement to Bulletin Ho. 8 ~ 1966 of the Community lists
261 con veqtloqs, regulations, directives, and other legal acts which
have as their obdect measures apnproxima tlﬂ” legislation or creating
Luropean Iow, Some have been o adopted, many are in oprevaration. Of
these 90 deal with Competition, 60 w1th Agriculture, 40 with Fresdom
of istablishment and Services, 31 with Social Legislation, 21 with
Customs, 15 with Trensport, 2 with Free movement of “orker, and 2
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the Treaty provides for "the removal of differences in nationzl lows
sc far as is necessary for the operation of the Common Merket™.
article 100 provides that the Council acting by means of a unanimous
the CnmmlﬁSlon mey lssue directives for
cpproximetions. Before such zction can be taken, however, provisions
taat require epproximation must "have a direct incidence on the
esteblishnment or functioning of the Common Market®. LArticle 101
vrovides for a case where a stete is unwilling to co-opercte in
harmonizing its laws. ®ince a directive reculres unanimity, a great
deel of technical work must go into its prevars tion; consecuently even
though there sre more than forty.C@mmiétees sitting on various aspects
of the lews the Commission wishes to harmonize, only e few directives

under these ‘frticles have been issued.

IT new legislation is required by Member States the Furopean

Parlisment and the Iconomic and Social Committee must also be consule
ted. In other words the Council alone cannot compel Member States to
bring their legisletive procedures into hermony. Since approximetion

ig en invasion of the legislative aut 1orlty of Member States, the

v dezling with harmonization zre necessarily a
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compremise between the rights of the Community znd the Member States

o

-

to legislate as they wish, It would avpear that at this stage in the
cevelonment of the Community, at leest, the aim is nob uniformity as

we understend it but rether general similarity. While a great deal of

@
o

legisietion will be recvlwec to implement the objectives embodied in

ct

he Treaty, nevertheles ss, it is more correct to think in terms of
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Uhermonigation' of

neceseary

t5 esteblish o Common Msrkeh, than to anticipate & total and redical
i PN " (‘fl 2
political trensformation.

In both Nenada and the United States the division of
tive powers hss posed problems similar to those which exist
Burcpean Sommunity. In the United States the "National Conf
niform State Lows" was the outgrowth of a special study on
desirsbility for uniform legislasticn conducted in 1889 by
Rar Associatiocn. The first Conference on uniformity was

and was attended by revresentatives from 9 States.

Conference wrs "ho promote mniformity in state laws on all subjects

the

The object of

ereance on

the

American

held in 1892

where uniformity is deermed desireble and pract ticable." This

Conference mow meets annuzlly and is made up of thr

from each State., These are epvointed by the chiel executlive
erve without renumeration for & three year term. These repr

tives ere dravn from the raﬁ&s of lawyers, judges,

s‘incebtion ebout 100 zcts have been

esente—-

and teachers of

recommended by

the Conference and while they have not all received universal approval
9 . PO 7 o
Thomnson, "Hermonization of Lews", (Journsl of Comron Market
Studies, 1965, Vol. TTT), p. 302

\.)J

Martindale-Hubbeld Law Directory (1967) Vol. IV, p.
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ring zboult uniformity in State

laws has onlyv been partly successful Szmuel Williston who acted as a

administering so large & portion of private law as would be necessary

to meet the evil., Indeed, one reesson for vroviding uniform State

legisletion has been to prevent enlargement of the scope of federal

ck
}..Il
]

control that the evils of diversity would be likely to bring abou

4

no other remedy was anrnlied

oF

he Perliament of Canada to meke provisions for the uniformity of
provincial laws reletive to vroverty and civil rights, wiﬁh the
proviso that no law should have éfifect unless adopted and enscted by
a provincial legislature. While uniformity of provincial laws was
generally agrecd to be a desirable objective no action was initiated

. 1

until the subject was taken up by the Cansdian Bar fssociation.
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ions led to a meeting in Montresl in 1918 when a "Conference of
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for the annoinit-

In most proviaces statvtes have been pessed vroviding

ment of Commissioners to represent the province. Two or three lawyers
usually represent each jurisdiction. Since its inception the Conference
hes been resnonsible for dra ?tlng more than 75 model acts dealing with
such subjects as Assionment of Boock Debts, 8ills of Sale, Bulk Sales,

=

nles, and Company Lsw,-”

Tha Prohlem in BEurone

To have varying rules govern transactions alke in cvery respect

excepnt that they take nlace in different States is cause for expense
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nnd ennoyances, The situation would be imp

lerel thought end underlying structure of the Huropean Community was

fzshioned by six of the leading European States governed by the civil

\‘
[y
[

law system. In view of the rather limited success of uniformity

anada and the United States the Furopean Community poses the problem

o

zs to how successful it will be in overcoming the difficulties that

stand in the way of hermonization. It was apreorent to the Spaak

£

Committee that the only polit 1ca17v feasible method of achieving

'

desirsble uniformity in any other way than by throwing the burden on

ence of Commissioners on Uniformity of
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among

zets as a powerful

of urgency 1s exyres

Commission on the !

General Report of the

3 1 o)
uch union, t omm
politicel Community would =l
On the other hand, ss long a
their dynmamysm undiminished,
chance for complete Eurcpean

e is
is insisted upon as pert of the genersl
It

is the terms of

scheme, First.a nstional treatment throughout the C
etionels and compenies of Member States,
Tor capital. OSecond to put intc effect

tes bO legislate har
iformity was par
the Member States there is a sense of
motivating force to move things ahead. This

sed in the following excervt

this general vressure of achievements, and thus

rmoniously
rticularly desirable.
urgency which

from the "Si

fetivities of the Community.®
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harmonizsa
Community proursm.

the Rome Treaty that

the objectives of the Community

Community for
their goods and services, and

common policies, and common

rules and peguletions in such segments of the economy 28 agriculture

+ ™

complisnce with self-executing provisions of
rel-type Community ”“7L7“Tlon which changes

by a Community decision or

directive whic

‘rogress will be made in these segments either by

the Treaty,




States

of the

governne

the case of Humblet vs Belgium' in examining

&2

through national law meking bodies. Third,

o=

(

extent necessary for the functioning of the

The reduction of differences among the national lsws of Member

is an integrel part of the plan for the progressive coslescence

national economies of the six Member States. The dynamic is

)

that the common institutions hsve the legal power to order national

nts to bring sbout adjiustments in nefional legél systems. In

7

=2

ts pover to annul

legislative or sdministretive enactments of a Member State the Court

led that 1t lacked such

The ECSC Treaty is he principle of strict
seperztion of nower titutions of the
Community and of % tes, Community law does
not grent to the 1i: the Community tne
power Lo annul leg mininstrative acts of
Member States. T} ‘unhorltj, believes,
for example, that hes violated the Treaty,
it lacks the power void these nrovisions.
Instead, the High n only proceed in accor-
dence with irticle zty by noting its
violation and in c therwith instituting the
oroceedings thereis i for, in orcder that the
State involved repeal the escts in cuestion,

In dealing with Articles 100 to 102 of the Treaty the Commission

hzg chosen three broad eress: first the laws and regulations concern-—
ing foodstuffs, velterinary, phytcsenitary matlers, seeds and forestry;

on of National Laws and European Integration',

-

56 AJTL (1962) n. 54
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second, fhechnical regulations to do with motor vehicles and tractors;

third, lews and regulations on drugs end nercotics. Work in all of

+hese srees is being done through working groups, and about forty of
g

such ~rcups are zctive.  The only

loved in foodstuffs, ﬁowavcr, sventuslly the objective

is the development of a food and drug law cimiler te the one in the

Reculations

The procress mede by the Community in reducing internal tariffs
and quotes reflects the desire of Member States to put through a
progrsm of herménizetion While the Tresaty takes awey from national

rules governing the procedure for the anllc vtion of
r in the hands of Member States. To meet this, Artiéle 27
of the Treety recuires Member States to spproximate their legislative
and edministrative provisions in regard to customs matters.

Ls in other areas the effectivensss of steps to sbolish internal

L

of netional customs authorities
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fcting under Article 27 the Commlssion has put throuch a program ©

o

Supplement to Bulletin No. & - (1966) EEC.
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Avrticles G5 to 99 of the Treaty deal with indirect taxes and

ns a Tirst step the Commission undertook a study of the nationel

o
o
o]

direct tax structure., OF special interest is the proposal draw

for the hermonization of turnover texes wnder article 99 which pro-

ne harmonization of turnover texes, excise duties end

N
L)
ct

or

other Torms of indirect taxation. The present draft prepared by &

he French model.

ct

specizl committee recommends an added-value tox on
T+ is hoped thet national laws replacing power systems of turnover

tex by the common system shall be promulgated by 1968 and brought

With the gradual reduction or elimination of tariffs end
cuotas 1t wés sppsrent that there were other obstacles than these to
the ewpansion of trade. One of these Hnon-tariff" barriers was the
restrictions which prevented establishment. This right of establish-
the right of e self-employed individusl to move into any of

the Member States and carry on an occupation or set up a business

there, Netionals and companiss of other States will be treated the

]
o
’.—J
b
6]
jox

when they wish to est

‘_h
(1
0

szme way as loczl nationzls and compan

Thompson, Dennis, "The Europsan Feonomic Community™ ,
2 o]

1y, 1964) p. €51




directives cre underwey ~ and citizens of Member States ere now

£ "public policy, public security, and public health".

- .
the ground

0
o]
Jos

Comvenies also benefit and Article 52 of the Treaty requires the
progressive sbolitions of existing regulations preventing free

establishment and Article 53 prohibits the enactment of new restric-—

On Januery 14, 1962 the Council reviewed the report of the

e.”” It wes reported

D
Q

H

Commission marking the end of the first steg

rst measures had been taken for progressively freeing the

right of establishment. In matters of itrade, transport and competi-

tion decisions mave also bcpn taken to pave tﬂe wey Lor more

At the sazme time the Commission had nrepared an ection pro-

om.

gram for the second stage which was submitted to the European

Perlisment &s well as to the Council., This program outlined what
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T companies beyond national frontiers but also to encourage

Il_l

11 to international competition.

However, companiss at present are faced with a number of obstacles

wilch must be overcome by legsl means.

kY

national systems can be solved by intergovernmental negotiations;

Secondly, the ercation of a European c ny incorporated under a uni-
form company act to be enacted in all Member States end thirdly, the

crestion of e Furopean company incorporated under European law by a

Only two of thess solutions anvear to offer practical solutions:

the first would be the creation of a2 Buropean company by a uni

"demorandum by the Commission of IR0 on the ZEstablishment of
Euronean Compenies™  Supplement to Bullebtin No. 9/10, (1966)




which would improve opportunities to esteblish and control subsi-

™

dizries, This would reguire the recognition throughout the
Community of companies incorporate in eny one of the Member States,

Rights of both creditors and shareholders would be safeguarded and

be facilitated; he second would
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deferred pending the results of studies now underway.

In the same way it is hoped that some degree of harmonization
in the area of petents, trade marks and designs will be acaleved, as

meetings of under-secretaries of Member States or-

senized by the Commission,  Wnile the powers for protecting industrial

property will probably remain in the hands of the Member Government,
it is possible that a new Community coventlon which has been proposed

‘

by o Committee of experts will be established alongside existing or

t
()

modified municipal laws, If the Xuropean patent is 2 success there is

no reason, why it should not in time become the only peten



in the Community and thus supersede notional potents. Wnile
confeorences for the protection of industrial property have becn
regulerly held in Europe since 1883 under the Paris Convention very
1little =actual harmonization has taken place., However, it is possible
that & change in conception'in industrial properiy as a result of
harmonization in other areas could lead to & Community convention for
the protection of industrial property.

Some mention should be made of the efforits of business circles
to adent themselves to Common Morket conditions. In Burope, trade
zasociations play a more dynamic pert in the determination of4bu°iness
oolicies than their counterperts in fCansda do, Meny ney Community
trade zssociations have been set up bringing together individusl
netional assoclations., In other ways, too, industry, trede and handi-
crafts have applied a great many other forms of co-operation. These
range from technical agreements to the establishment of new companies

Commercial Law

Hermoni
difficulties,

the transaction,

ade the parties to the contrac

zetion of commercisl law should not prevent very great

a

B~

contract for the sale of goods is

oQ

L may state the law which is to gover:

However, it is the absence of such & statement which

<

)

+lin

Lews" (June, 1965) JCi

WHarmonization of



freguently gives rise to difficulties with regard to matters such zs

1

nerformance and paymeht, To overcome this latter difficulty a
Oonvention of Uniform Law of Internationsl Sale of Goods" was

o

orepared in 1956 and adopted by the Zuropean Community at The Hague

in 19864, This code requires legislation in &ll Xuropcan States

where 1t is applicable and it is hoped that it will come into force

The sccial opolicies of the Community are aimed et improving

and working conditions znd at maintaining a high level of
16 b Y
employment, irticles 117 to 128 of the Treaty sets cut the social

the social syston of Member States constitubtes an

the development of the Community. The objective

but to progressively
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and working conditions in an upvard direction, By accepting the
highest standards in each country there will be a levelling upwards

will ultinately produce a seriles of haermonized laws providinag
o - kY <o




will enply, in accordance with national systems, approprizte procedures
Lo ensure that lebour legislation is harmonized. The first efforts of

ferences between Member States, and since many of these differences
stemmed from nabtional fiscal policy, harmonization of sccial chanmges
Article 48 of the Treaty recuires the free movement o

and Article 49 gives the Council powver to malk
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regulations for effecting this policy. The achlevement of this
objective requires close colleboration between the national labour
dministrations and calls for the progressive removal of policies znd
procedures restricting the movement of workers., In order to assis
Mamber Stetes to bring their own emnlovment policies into line the
Commission has proh lgated regulotions on soclal security for froantier
workers as well as regulations affecting health and welfare bensfits.

Similar benefits are slso provided

working conditions of aboult 500,000 vnersons have been improved by
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resolution was approved on the

ats and oils,

l—‘)

broad lines of a2 common policy on

Transgport in the Community is dealt with in Articles 74 to &
of the Treaty which encompass transport by road, rail and water,
Under these sections the Commission hes authority to evolve a common
nolicy, To be acceptable politically the Commission must setisfy

groups pressing for "the organization of a single trensport merket',

through government intervention, as well as those who desire a
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widening comnetition among the three modes of transport across netional

=

rontiers. Reconciliation is only possible, however, if a common
oliey includes an approximation of national regulations affecting the
costs of production in the various transport industries,

The Commission's proposals in the firsi place call for a
detalled enquiry into costs. In the second place they set a timetable
for the‘gradual harmonization of taxes on vehicles and fuel, of
certain aspects of national legislation relating to transport personnel,
and certain insurance requirements, £~ common transport policy secks
the elimination of national discrimination in the use of transport
facilities and provides for a free choice of transport facilities ot
the most economic rstes. If Canedian, American and British experience
in endeavouring to solve transport problems is any criterion, then
negotiations in this area will not be easy. Hermonization is techni-
cal and as a first step the Commission began a study of existing
national legislation and administrative provisions. As a result of
this the Commission laid before the Council:proposals outlined in a
Broad way a common transport policy designed to meet the Community's
three main preoccupations in transport matters: integration,
organization, and harmonization. Howaver,.the problem is a cdmplex
one since 1t affects national legislation in the fields of taxation,

insurance and social policy.
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nergy

In the fields of energy it is the objective to establish e
common energy policy through the joint efforts of Economic Community;
the Zuropean Coal and Steel Industry and.the Furopean Atomic Energy
Commission, Harﬁonization‘of national legislétioh will be very
- difficult. The 6bjective, héwever, is that such sources of energy as
coal, oil, and atomic power will be developed in accordance with the

Community's needs over the next twenty years,

Position of Britain

In the event of Britain joining the European Community, she
will become a party to the Rome Treaty}18 Depending on the negotia~
tions many of the economic obligations of thé Treaty would probably
be undertaken gradually according to a time table. In principle,
Britain would have to accept the spirit of the Treaty end agree to be
bound by the regulations in the same way as the presént Member States
are., At the time of the 1961-63 negotiations legal experts in Britain
thought that the greatest change that would take place would be the
adjustment of the British Parliementary system into the semi-federal

institutions of the Community. Since the Treaty and the regulations

The likely impact of Britain's membership of the Buropean
Commmities on British life and Institutions is effectively examined -
~ "Current Legel Problems 1963", Stevens. '
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are directly applicable to the citizens of the Community for the first
time in modern history those in Britain would be subjecf to laws not
made in Parlizment. Perhaps this is too legalistic a view, for in
practice parliamentary legisletion particularly in commercial matters
has followed the international conventions entered into by Britain,

On August 2, 1962 the Lord Chancellor (Lord Dilhduse) speaking in the
House of Tords summarized the situsetion as follows:

M, eesssthere is no possibility whatever that in the exercise of
their powers, the organs of the Community could alter our criminal
nrocedures, including the .presumption of innocence Or.trial by jurye.
They could not affect our law of family relationships, of marriage
and divorce, of landlord and tenant, of housing, of local government
or police organization. Their effect on the ordinary law of contract
anﬁ tort will be negligible., Community law does not affect the laws
of the welfare State, nor does it take amway the right of the
legislature to netionaslize industries., I venture to suggest that the
vast majority of men and women in this country will never directly
feel the impect of the Community-mede lew at all......With few
"exceptions, the obligations under the Communi£y Jaw will fall directly
only on industrial and.commercial concerns, long-distance carriers,

and persons or firms engaged in the export of agricultural products,®
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Conclusion

For the economic integration of the Community to be successful,
a considerable measure of harmonization of laws will be necessary.
This does not mean uniformity; it merely involves the approximation
of laws to remove those areas in which disparity of laws create
vractical problems which impede the establishment and efficient
Tanctioning of a common market. A total and radical politicai
transformation is not anticipated. It goes without saying that the
worx of the special committees set up by the Commiséion will bring

bout a gradual harmonization and the differences among the national

lawg of Member States will be reduced. Harmonization of laws,

RO}

particularly in commercial matters, is a field, where co~operation
between the Community and Britain would be perticularly valuable

vhether or not Britain is admitted to membership.

v




CHAPTER VIIT

IMPACT OF THE COMMUNITY ON NON MEMBER STATES
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British Reaction

In 1945 Britain's reputation throughout Burope was immense.
So when the European decided to reconstruct Europe anew on lines
they thought would make infernecine war imﬁossible, they naturally
sought leadership frbm Britain. But the Britiéh preoccupied with
welfare reforms at home and the dissolution of the empire overseas,
wiﬁh Churchill out of office and above'all the Labor(governmenﬁ un-
aware that a radical change was needed in an international systenm
bzsed on the absolute power of the nation~étate, remgined coldly
aloof from the Buropeans! ideas. At the time, those in power in
Britain did not share the concept of an integrated Europe and sought
to retain an independent position rather than a part in the new
dGVelopment.i. |

By 1950 it was.clear that a European organization of some
sort was coming into being, but still Britain remained 0001.2 Many
reasons combined to foster the British position. First, Britain had

neither undergone the humiliation of defeat and occupation nor hed

John Pinder, op. cit., p. 68

SeeAppendix F" for opinions expressed by Herbert Morrison
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ts sovereignty been destroyed in thé way it hed been in most
Furovean countries, Also, the wertime victory, won by sacrifice éna
couraze, had revived a sense of British identity and purpose.:
Secondly, there was the traditional isolation towards Europe, end
the failure to catghvthe new spirit led meny to believe that the new
association wouidn't work — its long-term purpbsé seemed too gran-
Giose, Thirdly, the view that Britain had a2 special reletionship
with the United States made other relstionships undesirable end

serhaps dangerous. Finally there were the Commonwealth ties, end

&

by

while these were quite largely sentimental they were still important
in a molitical democracy.

Lt the first meetiggs of the Spaak Committee, Briteain was
renresented but withd%ew when the Committee commenced serious
drafting. When the report was accepted as a basis for negotiations,
Britgin was invifed to join in workingvout the Treaties, ut once
more Britain refused. When the Rome Treéty was prepsred in 1957
none of the European Parlisments were able to discuss it in detail,
The Treaty had been dfafted by delegates and civil servants who had.
spent months working out such complicated questions as the reduction
of tariffs and the establishmeént of a single aéricultural policy.
The arrangements were Simply_toq technical to be left to brdinary
perliementarisns. Feced with a take-it-or-leave-~it proposition,
Britain reluctantly left it. In 195657, Britain would have been

glad to see the Common Market negotiations fail: but the Common
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Morket went forward despite Britain. Indeed its success was the

mein factor in the British decision to reconsider the matter.

1

|9}

Regineld Msudling was in charge of the Common Market talks in 1958,
but the opinion was that his heart wes never fully in it. Treasnry
officials were too slow to.come toterms with Europe, Théy thought
the negotiators would never reach sgreement — particularly on
agriculture — and they saw the economic ties of the Commonwealth

iding insurmountable difficulties to Britain's jolning. The

oo
3
Q
p2]

Foreign Office saw it as a purely economic problem and up to the
Treasury to deal with, Others in the cabiﬂet were too busy with
their own departments. Thus it was left to the Prime Minister to
come slowly toward the Common Market and ?ush the cabinet into it.

However, negotiations broke down in December, 1958.

Furovnean Free Trade Association ;

Folldwing the publicafion of the Spask Report, the Organiza-
tion for Europeén Econonmic Co—operaﬁion in 1956 set up a study group
to examine whet progress had been made towards the establishment of
2 Common Market and to report on the possibility of other nations
being included in a wider European free trade area. Protracted
negotiastions fa%led to arrive at eny area of common understanding.
Britain was not prepared to cbmpromiée on agriculture, to re-examine
Commonwealth ties nor to accept political .committments, WNegotiations

were broken off in December, 1958, TFailure to zgree on the formation
- ’ L)
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of a wider free trade area resulted in Britain, Portugal, hustria,

Switzerland, Norway, Denmark, and Sweden entering into a convention

1060, The object was not only to accommodate a number of interests
that could not be reconciled at the time of the Rome Treaty, but
also.to keép pace with the Common Market in the eliminetion of
tariffs and other obstacles to trade; Although EFTA had a certain
economic validity as a free—tradé area, its true importance was thail
countries with different political, economic, and social structures
believed that they must_organize and thus ultimately induce the
Zuropean Community to widen .its borders.

Following the breekdown in EEC negbtiatiqns Britain took a
more realistic view of her position. Whiie Britain had been bq;S—'
tering her independent role by the development of her national
nucleér,capabilitiés the special relationship with the United States
which had a firm basis during the war was not turning out to be
quite the same iﬁ the postﬁpr period. The break with South &frica
caused a growing d}sillusion with the econom;c future of the Common-—
wealth because it revealed that the Commonwealth which had seemed =
substitute for a dismentled Empiré was not a comparable source of
strength, The performénce of British industry wasiincréasingly dis—
appointing and many in Britain were concerned with being outside the

Market, Politically the Buropean Community threathened to dwarf any
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senarate role for Britain. From the beginning of 1961 zrrsuments in

jpo]

ritain went on in the ministeries, but it was not until July 3, 1961
that the Prime Minister made an official stetement to the Commons,

annomcing that "after long and careful consideration, Her Majesty's

30

Government have come to the conclusion that it would be right for
Britain to mske a formal application under Article 237...% The im~

diate continental reaction to Mr. Mscmillan's announcement was one

=3
D

of public enthusiasm in most European cépitals. While official

French opinion was lukewarh, Jean Monnst and other Europeans welcomed

Britain's move, Two days later the mein question approving the

beginning of negotiations was passed and a few weeks later negotistions

beganvin Brussels, with a team of civil servants headed‘by Edward Hesth.
In balance, Britain's record left something to be desired. 4

mixture of equivocation and outright hostilify towards the Community

hed en

Q

endered Continental suspiqions about Britain's intentions.

The 1961 applicstion to join was clearly a nilestone, but the reser-

vation zbout the poiitical commitment was subsequently to be a barrier.
Raymbnd Lron sums up‘the situation as follows:3 Britain's

ude at the beginning of the 195Q's,was a polite anvroval

witnout great anxiety.and without great enthusiasm, The British were

convinced that the future of Europe was reconciliatioﬁ between France

end Germany. The second phese was after the Rome Treaty was signed

“U"Eurove in the Modern World" p. 92

5




103

LI

when 1t became apparent that the Common Market weuld work: Britain

was irritated. In the third phase the British were not specially
plezsed that there should be a political unity, but couldn't afford
to be left out. She saw the advantages but mistrusted the means.

When Herold Macmillan, the Prime Minister, announced to the

House of Commons that Britain intended applying for membership he

2r

adde

s

{ that a federal solution was unacceptable and that the only
prectical solution would be a confede ratlon, "a commonwealth if yéu
like%", This ignored the L“ct that the Zuropean Community to which
he was applying was not a Commonwealth but a federal solution for
economic and political affairs; and his statement unwisely ond un—
necessarily challenzed the deep conviction of the Burop ean..4
Speaking at Mount Allison Uﬂl&Qrolty in 1962, Lord Amorv,s
then United Kingdom Higthommissioner to Cansda, sugzested that we

shouild remember that EEC came into existence as part of a movement

for Furopean unity, and that, slthough prog ress to date, deriving

¢

%Mnnmﬁll?n "Britain the Commonwealth and Europe®". The form
1 the politica l unity of the Community should teke is now vnder
re discussion in Furope, where oninions on it are strongly
od. There is a school which ardently believes in a unitary
concept of a Huropean Federation, a new Huropean Stat dere in
Britain the Liberal Party Assembly volced some stron» cuﬂnort for
his solution. I, myself, believe that the bulk of public opinion
in. this country, and certainly eny Conservative Covernment is
firmly against the extinction of separate nstional trodltlonu. Wle
would, I think, favor a more grad’aL apnroach worked out by exne-
rience, instead of a leap in the derlk, and this is a view shared by
many leaders of opinion in Europe.

Tord Amory, "Great Britain and the Common Ma rket" p. 69
y 2
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from the Treaty of Rome has been limited to the eccnomic field, the

e

aspiration end aim behind itwes an urge towards closer.associgiion
ia the political sphere. He said that while Britain was in favour
of closer political association there were limits to the dégree of
political integfatibn that would be accepted. In fact Britaig had
olready accepted prazctical restrictions on its indepencent action
thréugh membership of such bodies as the United Netions, the Ceneral
Loreement on Tariffs and Trade, and the North Atlantic Treaty
Orgenigetion. He said that whatever forms 5n5 degrees of political
essociation were agreed on, eventually the Community would recuire a
new tfeaty. S50 there was no question of zccepting commitments
blindfolded; He didn't think that Britain would ever accept a com-
mitment that would conflict with the monsrchy or any other fundamen-
tal @art of the constitution. He could not envisage forming pert of
a Zuropean federation as closely integreﬁed as the Uhited States. A
looser form of the. sort favoured by General de Gaulle might well be
sensible. o R /

In November, 1962 Mr. Mescmillan spezking of the political

<

implicstions of union said: "It is true, of course, that politica

unity is the central aim of these FEuropean countries and we would

naeturally accept that ultimete goal. BRBut the effects of our positio

Fore

of joining FEurope have been much exsggerated by the critics". Ie

6
Ross Munro, "The New Eurome", p. 4

j61



surrender of vereionty on the part o
soversignty of all concerned inly i
fields,

In renouncing

s=id that Britain

reignty renounced by other members.

T

1

ne

not involve a one—sided

Britain but a pooling of

the economic and soclal

some of its sovereignty, the Prime Minister

would receive in return a share of the sove-

talk of loss.of

sovercignty became 211 the mcre ﬂeanlq°loas when one remembered

N

by press

On Jenuesry 14, 1963, President de G

nres of the medern world

211y every nation, including Britain, hed already been

to abandon lerge areas of

Gaul 1le °brun17f halted the

movement towards Furopean unity when he announced that France would

oppose Britain's entry

"The nature, struchure

foundly from those of other States of the Continent",

a

could quslify as

belong to the Communits
[ .

end placing it ahead of anything else".
not o much econcmic as above all political
De Genlle's analy

structnre and economic context! among

In

differences. areas such as tariffl

3

product, and texation, Britein i

into the European Economic Community.

snd economic context of

the members of
levels, weges,

near the average:

He

Eal

Fngland differ pro-

end that Britain

member only by "transferring itself encugh to

without restriction a nd without reservea tlon,

The pro blem was- that

issues that were at stak

7sis vas of course not a val 1d one since the "nsture,

Fal

gross national

the economi
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structire of West Germany for exemple is clcser to Britain then to
France. De Gaulle, the sonldier, was concerned more with militery
vower than economics. His concern was with the British bomb znd the
words nlecing the Community "ahcad of everything else" meent
nonding over the bomb. Mr. Mecmillen, hovever, was not prepared to

acree to the substitution of a nuclear alliance with France for one

with the United Stuates.

Trencels Snecigl Position

Of the great political lecders who have domineted Zurope in

{

the past ten years only one, Pregident de Gaulle, is still in office.
(Konrad Adenauver has been replaced by Chancellor Kurt Georg Kiesinger,
Herold Vacmillen by Prime Minister Herold VWilson, and John F. Kennedy
by President Lyndon B. Johnson.) Undoubtedly, the majority of the
french electorete is for de Gaulle. He has overcome the Al
crisis, mesmerized the Germans, baffled and frustrated the British,.
defied the United States, and restored order to the economic life of
Trance. His revutation as the "sauveuf" because there is Vpas dlal-
ternative" hes given France a politicsl stability it hes not known
for a generation. He is opposed by the workers when wages do not
reep pace with the advance in prices, by the establishment which re-
sents his autocratic use of power, by sections of the army since the’

ettlement, and by intellectuals on democratic principles.

[
'
!
i
@
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©
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7 .
De Geulle is an autocrat, His methods are to dominate the

wealk, attack rivals, and refuse to co- perate if he cannot dictate
Yis own terms. Under him political life in France has been under-
mined: perlizment is a rubber stamp, courts are no lonzer impertial,

ministers are only heads of departments in a civil service. De

Ganlle rules by personal decision, press conference, telrvision an-—

cearance, and raferendum. Yhile de Gaullet's power in deeling with
octher stetes is limited he uses the wennons of power diplomacy: the

ctat, as in his attempt to impose his own idea of politicel union;

the veto; blackmeil, by threatening to break up EEC; blandishment -

end insincerity, in not negotiating with Britain in good feith, and
in raisinz hopes of German rewnification; fear, of the withdrawal

.

of the United States from Furope. His method is to use people as

tools rather than as pariners. '

nin

De Geulle's attitude towards EEC flows from his concept as

to the role of France: he sees France as a sovereign netion-stete
and he sees Zurope as a union of sovereign nstion-states. Trans-

erring sovorelﬂntj to European institutions is enathema to him,

i)

o)

n o television address on Lpril 19, 1963 he sazid thet: "Any system

that would consist of handing over sovereignty to a suh“a—nu

-+
1%

}..l

icna

sssembly would be incompatible.with the rights and duties of the

I‘

John Pinder, Op. cit., p. 32

Py
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P’_LJ

De Gaulle's idea of Zurope is & Burope led by France and not
by the United States: EAC was not his chosen medium for establishing
that leadership: the Treaty of Rome, establishing the Community,

had been ratified before the General's return to power. Periodically
thefe are indications that the General feels that France cannot ful-
£i11 her destiny while bound to the Community. Then again, there

zre sisns that he believes Europe will come around to his concept of

political unity, which is co-operation on confederal lines, end es—

cblish herself, with France in the lead, &s a rival of the United

o+

I8}

‘tates; De Gaulle opposed not only the creation of the Burcpean
Cozl and Steel Ccommunity but also the European Qefence Community and
the Europezn frmy. IHe has prevented the establishment of a muropeaﬁ
University. Basically he dislikes the Buropean Economic Community
but keens it going to bring its members into the orbit of France.

By his evclusion of Britain from the Common Market and his desire to
eliminste the United States from Europe he displays his hostility to
the desire for a larger world order,

He sces in himself the reincarnati@n of the nstional pover
end grandeur of Franceo On September 5, 1960 he said: "States ore

the only entities which heve the risht to give orders and the power

2

to act., To imegine that something cen be built up which can act

©
2

effectively and be apnroved by the peoples outside or over and above
the states is an illusion®". This runs directly counter te the

Community method whereby common action flows from decisions talen

.
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within *the Commuﬁity institutions in the geaeral inferest and where
necessery by majority vote,

In the nucleer field the basis of the Trench idea is that
once France has developed her own nuclear striking force, other mem-
bers of the Common Merket will join her., De Geaulle intends to stend
up to the United States and he has declared France's independence of
both the United States and Britain in the creation of a tri-powver
nuclear force, For de Gaulle a nuclear force is primerily a politi-
cal instrument and the mere possession of an independeht deterrent,
however small, justifies his claim to the leadership of Europe. Thus
he seeks to distinguish France from Germanj which undertook in 1954

not to produce such weapons and from Itzly which cannot afford the

resources.
STuronean Non Member States

What kind of a Europe do Huropeans went? Halverd Lenge, the

[&8]

-

o

ore

e
—

gn Minister of Norway,8 thinks that the supfa;national polliti-
cal structure emerginé in Western Europe is not & precticsl
probability. Despite the pressure that comes from Gefmany and others
wno are Zuropean federalists, Lange believes it is not realistic to
expect great powers today, or in the foreseeable futufe, to leave the

answers to important political questions to supra-national organiza-

8 .
Ross Munro, Op. Cit., p. 9

.




110

tiong. Political co-operztion between members of the Community will
therefore in practice end in all the more importent issues be co-

&

orgenizations such as NATO. There is a very special emotional re—

<

ence in Norway to full political union because it was only fifty

0
‘rJ .
&)
c

vears ago that Norway broke awey from Sweden and achieved full inde-

In Brussels a spokesman for the Commission compezred the
development of the Community to a three-stage rocket - customs union,
then cconomic union, then political union. While political union may

be remote in most people's view, the Commission never forgets it and

O
2]

one of its informetion memos issued in November 1962 set out the

Tt would be unrealistic to see a distinction between "econo-
nic affairs" which would be dealt with jointly in the
economic community and "political affairs™, the joint hand-
ling of which remeined in lerge part to be dealt with by
the "political union®. The EEC is in no way a purely eco-
nomic venture., On the contrary, it can safely be asserted
that with the Community's political integration has already
ezin in an essential field: the field of economic policy.

Sveden along with Switzerlend snd Austria would only seek
ssociabion and not full membership in EEC., Sweden firmly believes

its neutrality provides an essential military buffer in Scandinavia.

Iy 5EC were strictly an economic alliance Sweden might well join

Thid., p. 12
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flly with it. But the feeling in Sweden is that the issue of the

volitical union of Zurope will become a live one and that any

voliticel association would negate Swedish neutrality,

Ross Munro found that political leaders in the Netherlands
3

didn't seem szitated about the possibility of a complete political

union in Europe in the ultimate. A supra-national political strue—-

ture didn't hold the apprehension for them that it did for some
other Europeans. he Dutch pointed out that t 1eir membership in

NATO already limited their sovereignty and certainly took the com-
plete control of foreign policy out of their hands,

Mr, Munro found criticism of

k=

ZC widespread in Switzerland
and particularly a fear of the implications of political union.

)

witzerland i1s a federal state with government euthorities spread

s

broadly through 22 cantons or provinces., It also has the longest

urope, which =211 makes sovereignty

Lf

ion of neutrzlism in

,))
cl‘

tradl
considerably more vitel in Zurich than in Bonn, Amsterdam, Brussels
or Rome where a diminution of sovereignty doesn't raise much argu—
ment. "We wish to remain a self-governing country", said an
vofficial of the Swiss Union of Commerce, "We went to go to our own

capltal of Rerne and not to Brussels",

United States of America

Ever since the war ‘merica hes given unwevering supnort to

Huropean unity: the Atlentic alliance provided a shield behind which




the Communities were built, end Mershall 2Aid ennbled the econcmles
to survive. ‘Both the aims and the methods of
sppealed to the Lmerican temper and expérience. 4s President
Kennedy .saild in a speech at Pnilacdelphia on July 4, 1662

The basic objective of our foraign pelicy for 17 years

[ S

hes been to ald bhe progress towerds a st ong and united
Burope. We see in such a Burope, a partner with whom we
can deal on a basis of full ¢ 01ﬂ11+y in all the great and
burdensome tasks of building and defending a community of
free nations, .

het such a partnershin would have to await the formation of a united
Burope was underlined by the President in his Peulskirche speech in

-

me 1963 when he said:

ra
2
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Only united ¥urope will permit full recivrocity of trest-
ment across tne ocean, in facing the Atlentic agenda. With
onl> such a Hurope can we have a full give-and-take between,
scuals, an. egual sharing of ”cgoon51b11 ities, and an ecual
evel of sacrifice,

o

Here is the crux of the problem faced by American pnlicy:
the Europe which would be a full partner is only emergent yet
Furopeans want and expect to be treated os equal partners.already.
Emerging Europe deeply wants a more self-respecting role in the
world, but Europe's present role does not reflect the.recént,changes

A

in its strength reletive to that of the Unlted States, Already

the
Community has surpassed America in its growth rate and its level of
economic activities: its moﬁetary surplus contrasts with the American
The sense of Deln@'a ward of the United

ffensive to many Europesns. ruch of this new self-

secking has centered on the nuclear field.
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However the warning contained in the 1946 report of the

Lilienthall Committee on the International Control of Atomic ZEnergy

still hangs over such discussions:

The atomic bomb mede it clear that the plans which hed
been laid down &t San Francisco for the Uhitec Hations
Organizetion would have to be supplemented by a snecific
control of an instrument of war so.terrible that its un-
controlled development would not only intensify the fTero-
city of warfare, but might directly contribute to the
outbrea of war.

ecpeclally in the nuclear field. With the steady growth of Soviet

niclesr wespons and missiles the issue of nuclear control is notb

iy

it hes beccome symbolic of status. Zuropeans

.

aspiration for a larger role — for greater couelity with the
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United States — has outrun their vresent capacity to fulfill it,

Whetever its future, Europe cannot now act as a greet power, and

oy

no single Europe entity can as yet speak in such areas as defence

and sense of

S,'D

and forelgn volicy. Since the new self-confidence
pover cannot find an efféctive outlet it is often evpressed
in resistence to American lesdershin. However, only &s the

2

Community tekes on more cohesion and scope will FEurcopeans increase

)

their capabili

t
)J'
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w

for effective action and ecuality.

ssue has become a scrt of test of the genuine-
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ness of the ftlentic partnersaip and on its successful sclution
depends 1in part the vpolitical future of the Buropean Community itself.

Nowhere 1s the. case presented better than by Geﬁe“al Peul Stehlin,

&
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a Tk

Chief of Staff of the French Air Force who Underlineo that Zuropesns

feel increasingly that sharing in nuclear control is the merk of

Sir John Slessor, Mershall of the Roysl Air

rerolding the machinery by which NATO -strategy is formulated and

11

directed,
It is hardly too much to oay that the future not only of
the Buronean Com unity but of the Atlantic Community zs a
whole devends today on the ability of Western statesmanship
to find a politi ically acceptable and militerily sensible
solution to the problem of how to give the European Community
e share in a common responsibility for defence of the West
. in the neclesr age. '
Mr. Jean Monnet speaking in New York on Jenuery 22, 1963.
said:
realize that the claims of Turope
llbj and aubthority for 'decisions
anr weapons is netural since any
existence of the Inropean peoples.
ans oot understend that the
ble snd that they too must shoulder
common defence.
12
Reymond Aron summerizes the American attitude as follows
In the first period American statesmen were all in favour of the

T

Community end of the DOl_tIOul uanlcution of Burope, They were con-

vinced that it was necessary for the economic recovery of Europe but

Lypendix G .
11
MPoreisn Affairst, (October 1962) p. 96

Raymond Arcn, Op. cit., p. 93
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even more for its political and moral recovery. They thousht the
world was to work out
2 claoser co-operetion between Germany ond France. Aner ricens bhe-

fer s the United Sta teé was cencerned the political
adventages o. the Common Market would balance and even morec than
balsnce the ecooomlc disadvantages, Today‘in Yashington, however,
there are doubts or misgivings caused by the switches in the foreisn
nolicy of rence an& pcssibly of Germany.

or a nucleer force under HATO is full of comnlex
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determined to develop its own nuclear force.
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Hest Germany counts on playing a leading role in eny European defence
scheme but meny NATC nations oppose moves that would give the Germans
any orportunity for LJCTGﬂﬂ re-armament, The British Laber

in's independent deterrent, hss in-

8]

it

)

Government, pledged to drop R

nto a NATO force

dicated interest in merging its wespons i
President Johnson heavily committed in Viet Wam, nevertheless must

"

find wvays to revnite the Alliaznce on this difficult guestion,

r




MY AND CONCLUSTION

w2

The questions that the Community poses ere: how much supra-

nationality heve Member States accented? What constitutional

reality lies behind the new structure? Are Member States willing to

N

carry cut decisicns to which they are ovposed or are senetinns

and nrocedures merelyv inter- How are the Treaties to
be intervreted by the Court ies move forward through

Somminity no longer offers the immediate promise of becoming the

-

basis for a United States of Burope. ZEvents outside of Western
Turope have helped the erosion of early co-cperation, Foremost
easing of Hoviet pressure on Zurove fTol-

among these has been the

6]
(@]

lowing the Berlin Crisis of 1961-2. No doubt, too, the Soviet-

subumn of 1962 forcibly

truction of the Communigt State., Secondly, the Community with 1ts

become 225 million 1f Britain joins

on the Americsn scale.
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is not that it crestes a new centre of vpower but that it intreduces

a2 modern method for collective zction., .In the early discussions it
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vas arreed thet the unenimity principle would be discarded es oelng
4 v 'I T ar T2 atvrarvnasy L\.«(ll to sorec bepmr‘e ~rr “\jvl"r as
too unwieldly. I8 everybody f&d ©o 2free fore anyth ik

. . vt s e
decided, there would not likely be many declsions, and those that

"Conlitioners' savs Georze F. Kennen, "find it possible to agree, as
s rule, only on what not to do. That is why thelr tendency is so
often to do nothing 2t all.  The Socisty of Friends is the only

Imown to work effectively under a system of unanimifty.t

'

-

Ts the Community good or bad for the wor rld outside? if the

. . N T 1 - 3 3 T e P e
working towards world order. If the Community is larsely neutral

but enables members to live together under a healthy constitution

fhen it is welcome. On the other hand, if the Community is only a
first stage in a lerger world development that will solve such
oroblems as war, hunger, end poverty then it should be the focus of

ism ond laisser—faire are not enough to deal with “arope’s oun

(T

nroblem, so more crgzanigzed solutions are re uired on the wider scale;

and it is here that the Commmity had made its most significant mark,

¢

The power of its exemple end the reflexes of the men who run it have

suzsested to the world at large @ more organized way of dealing with
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to imorove conditions under whic

to srv that the Keanedy round — the American Trade Hwpansion fci
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f the examnle of the Community. At the time

of “the "British nezotiations two pronossls were discussed which cer-

teinly would have been implemented had Britain been admitited to member-

shipn: the first was a system of world commodity agrecments which woul

heve tended to stabilize the economies of some of the develoning

shensive trade =greemsnts that would have heen nes

later of the Hest, "...is not an end in itself®, seid Jean Monnet at
3 J 8

(9| 1

Dartmouth Collere on June 11, 1961, ¥it is the besinning of the road
" 3 3 B <

tc The more "d rly world we must heve if we sre to escape destruc-—

3,

tion'. The idea of replacing the absolute power of the nation state
with 2 system of international democracy on a world wide scale is so

radical #s to be revolutionary. The beginning must be Tor it

&
R
Y
A
[

tension throush a wider Atlentic paritnership but it is perhaps too

eble to play a major role in world affairs, Political independence
by itself docs not guarantee the achisvement of the social aims which
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ch for a better life here znd now. Western Zurope since

the end of World Wer II has been moving towards a new form of in

1 ter-
national political organization based on the recognition of the
imperctive need for closer unity and common sction. Rarriers inhe-

rited from the pest ere being rapidly dismentled as the Community
moves along the path of economic union. But economic union noy

o

IR ~ X B 3 : T 1 - - + S P s .
anpesrs to be not enouch as studies progress toward some form of

political union even though there is no egrecment betwesn the present

cal end-

e

tembers of the Community as to precisely what the polit
product is to be. Political union cen and does mean different things
to different people. The very crestion of the economic union creates
problsms s the external affairs of the Community are adjusted with

the Lfrican nations, the United States and Britain., To date external

negotiations have all been of an economic character but the overtone
hes beaen a litical The extensi 1l nrosress mad 3 +he
nzs been a political one. The extension of the progress made in the

sion which hes torn Europe assunder in the past., Politicsl unity

cultural achievement,
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If it is possible for Zuroneans to work out a politicel and
economlic system that will correct meny o? the old contradictions
In South America for
exenple, the Honduras coup d'etat of October 1963 was the sixth since

L

1961, Governments have recently been overthrowm in Argentina, Peru,



cmal feuador, snd the Dominicon Bepubliec, Hit and r

Al Ch g
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ot

sti11 haunt the Csribbesn; civil wer continues in Venezuelsa;

,_.v

terrorism stalks Columbiaz, end Heliti teeters on the verge of revo-

lution, There is still no agreement on how to meet the challenge of
Cuba; and the birth pangs of British Guinea as an independent nation
, :

olitical

09

i

>dds more complication. Here is an area where econonmic and

is clear thet the course of twentieth century history is leading to

a sitvation in which "the concept of nationel sovereignty, which we

W7ill Britain join the Common Market? By 1970 the Community
will be a full customs wnion, with & single fserm volicy. The nresent

institubion will be strengthened and the beginmnings of a monetary

union will be seen.  There is no question but that Britain will jein
before 1970 and that . a fu 1 and explicit political commitment will

9]

be the price. The outcome of the current negobtiations is not in

doubt - only the time,

-t

7111 be reguired to 1ﬁnl ement the objectives embodied in the Treesiy:
the establishment of a common commercisl policy, the abolition of
cbstacles to the free movement of persons, services and capital, the

inauguration of a common agricultural policy, and a common transport
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rolicy. Modifications in privete interanational law, crinminal law,
and in aationality lews will alco be recuired. Texation lews, labor

Iaw and soclal legts~utloﬂ will certainly be affected, as will the
lew reletive to restrictive trade practices, comwgnles, patents and

trade marks, 1T Britain enLerc the Common Market many medifications

immicrant workers heve to a very large extont been essurzd; movement

co~ordinebion will vermit; snti-cartel rules which cover any agree-

e,

nents affecting trade across frontiers have begun to be apnlied;
free risht of establishment snd supnly of services are being gradu-
ally zchieved. Progress has been less encouraging with common
nolicies for transport end for energy;

oses the auestion to what extent is it

faotors may be zdvenced to support its internationsl character but
these only obscure its primery functions as an administrative tri-
bunsl in which has been vested jurisdiction to deal with cquestions

rarticuler constitution.

3

involving the interpretation of a

by
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be the role of the Court in the interpretntion of

-+

reaties? There can be little doubt that tne Court which is

responsible for interpreting the three constitutive treaties, all of

N

which are concerned wita closer Buronean integration, will seize
every onpoertunity to strengthen such efforts towards integration.
The Treaty of Rome is not a contract or a statute in municipal law

and incentations concerning state sovereignty and restrictive inter—

pretation will be totally unrealistic. The object or the purpose of

b

the Treaty is itself not a Tixed or staiic one, but is liable to
cnenge as exnarience 1s gained in its oneration and workinos. fThis

function. It is not a2 lerislative one but the choice will be that,
when interpreting the constitutive treaty, the court should adopt as

1,

a gniding principle a bias in faevor of hisher effectiveness,

organic and permanent and would seem to demand recognition ss fallin

into a evecial category of treaty. Chief Justice Marshall's state—

2 legal code® and Chief Justice Hurhes' pronouncement, "If it is
intended to say that the great clauses of the Constitution will be

retation, which the framers, with the condi-

e

tions and outlook of their time could have placed unon them, the

ch vs Marvlond 4 wheat 316, p. 413
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, s AT .
statement carries its own refutation;" polnt the way ¢

or

the

The political conflict apperrs to be between two opposing
orouns: on the one hend the Zuropeans, liberal, demcaratic, humone,
their Tirat embodiments the three Ruropesn Comeunities, their future
vrospects a faropean federation, an Atlentic partnership end finally
a devaloping world ord Cn the other hand the recciioniary 3
of nationalism reprcsented by de Gaulle, authoritarian, hostile to
the United States, contemptuoué of internetional orgsnization of any
kind. The prospects sre that de Genlle will fail --in the same way
.that 211 reactionary movements fail — and »fter a vause the Torward
progress of the movement towerd mnity will be resumed. However, not
even the most dedicated Buropean can promise that total unificrtion
will come some day., Neither can confirmed nationalists swear that

it will not. But unity in Western FEurope is a& goal of
zad the existence of such a ualon would offer at least
solving some of the problems hanging over the head not
Atlantic Community but also of the vorld today.

only of the
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~dprendix A.

Excerpt from an address mede by Secretary of State George C. Marshall

at Hervard University on June 5, 1947:

"It is alreedy evident that, before the United States
Government cen proceed much faster in its efforts to slleviate
the situation snd help start the European world on its way to
recovery, there must be some agreement amond the countries of
Gurope as to the requirements of the sitvation and the part
those countries themselves will take in order to give proper
effect to whatever action micht be undertaken by this govern-
ment. It would be neither fitting nor efficacious for this:

" government to undertake to draw up unileterally a program
designed to place Burope on its feet economically. This is the
business of Furopeans. The initiative, I think, must come from
Europe. The role of this country should consist of friendly
2id in the drafting of a European program and of later support
of such a program so far as it may be practical for us to do

~so. The program should be a joint one, agreed to by a number,
if not all, European nations."

Annendix B..

The Statute followed closely what the Hague Congress had
demanded. It set up a Euronean consultative assembly.
Respect for humen rights wers made a condition of membership.
Clearly the Council of Furope was something new, something
wvhich aroused gresat interest and enormous hopes. But in fact,
the Council wasn't altogether what it seemed. It was a comp-
romise between those who eanted a federation like the United
States and those who fesred to go beyond inter-governmental
co-operation. The Council had its perliesmentary assembly but
its only powers were those of recommendation end the members
of the executive body of the Council, a committee of foreign
ministers, were each armed with the right of veto.

Lppendix O
" Text of the statement made by M. Robert Schuman, French Foreign
Minister, on Msy 9, 1950:

World peace cannot be safeguérded without constructive
efforts proportionate to the dangers which threaten it.
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The contribution which an organized and living Furope can
bring to civilisztion is indispensable to the maintenance of
pesceful relations. In taking upon herself for more than
twenty years the role of champion of a united Europe, France
has always had ‘as her essential aim the service of peace. A
united Europe was not achieved, and we had war,

Burope will not be made sll at once, or according to a
single, reneral plan. Tt will be built throusgh concrete
achicvements, which first create a de facto golidarity. The
gathering of the nations of Europe requires the elimination
of the apge-~old opposition of France and Germany.

The first concern in any action undertaken must be these
two countries,

With this aim in view, the French Government proposes to
take action immediately on one limited but decisive point,
The French Government proposes to place Franco-German pro-
duction of coal and steel under a common High Authority,
within the framework of an organization open to the parti-
cipation of the other countries of Europe. '

- The pooling of coal and steel production will immediately
provide for the setting-up of common bases for economic
development as a first step in the federation of Europe, and
will change the destinies of those regions which have long -
been devoted to the manufacture of munitions of war, < which
they have been the most constant victims.,

The soliderity in production thus esteblished will make
it plain that any war between France and Germany becomes not
merely unthinkable, but materially impossible. The setting-
up of this powerful production unit, open to all countries
willing to take part, and eventually capable of providing
all the member countries which the basic elements of indus—
trial production on the same terms, will lay the real
foundation for their economic unification.

This production will be offered to the world as a whole
without distinction or exception, with the aim of contributing
to the raising of living standards and the promotion of
 peaceful schievements, Europe with new mesns at her disposal,
will be able to pursue the realization of one of her essential
tasks, the development of the African continent.

- In this way there will be realised, simply and speedily,
that fusion of interests which is indispensable to the
establishment of en economic community; and that will be the
leaven from which mey grow a wider and deeper community
between countries long opposed to one another by bloody confw=
licts. -

4 By pooling basic production and by setting up a new High

Authority, whose decisions will be binding on France, Germany
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end other member countries, this proposal will build the
first concrete foundation of ‘a2 European federetion which is
indispensable to the preservation of peace,

In seeking the achievement of these objectives, so defined,
the French Government is ready to open negotiations on the
- following terms:

The task entrusted to the common ngh Authority will be to .
ensure in as short a time as possible the modernisation of
production and the improvement of its quality; the supply of
coal end steel on identical conditions on the French market and
on the German market ss well as on the markets of other member
states; the development of exports in common to other countries;
the equalisation in progress of the living conditions of the
~workers of these industries,

In order to-attain these objectives starting from the very
different conditions in which production actuazlly takes place in
the member countries, certain provisions of a transitional

. nature will have to be adopted covering the application of a plan -

for production and investment; the institution of price equali-

“ sation mechanisms; the creation of a reconversion fund to help

the rationalisation of production. The movement of coal and
steel between the member states will be immediately freed of all
customs duties and shall not be affected by differential trans-—
port tariffs. The conditions automatically ensuring the most
rational division of production at the highest level of produc-
“tivity will be gradually created..

In contrast to an international cartel leading to the
division and exploitation of international markets by restrictive
practices and the maintenance of high profits, the projected
organisation will assure the fusion of markets and the expansion
of production,

The principles and essential undertakings defined ‘above will .
form the object of a treaty to be signed between the states and
submitted for rstification by parliaments. The indispensable
negotiations in order to define the measure of application will
be conducted with the help of an arbiter nominated by common
rgreement; he will have the task of seeing the agreements are
in conformity with the principles and, in the case of unresolved
conflict, will fix the solution which will be adopted.

The common High Authority entrusted with the working of the.
whole scheme will consist of independent persons chosen.by the
-povernments on a basis of equality; a president will be chosen
by common agreement by the governments; its decisions will be
mendatory in ¥rence, in Germany and in the other member
countries. Appropriate provisions will ensure the necessary.
channels of appeal against the decisions of the High Authority.
A representatlve of the United Nations accredited to this
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euthority will be cherged with making a public report twice a
yvear to the United Nations Organisetion dealing with the
working of the new organisation, particularly with regard to
the safeguarding of its peaceful objectives.

The institution of the High Authority does not in any way
prejudice the system of owner-ship of firms., In undertaking
its task; the common High Authority will take into account the
powers conferred on the International Ruhr Authority and the
obllaatlons of all types imposed on Germany to the extent that
these are still in force, :

Avpendix D

Harold MacMillan, then in the opposition, speéking-in Strasbourg at

the time of the Schuman resolution expressed these views:

In spite, therefore, of much that has been done the result
has some-unhappy and perheps dangerous aspects. For the
conclusion of a great Buropean agreement dealing with the
broad direction of those basic industries of Europe which are
of vital importance to the future of Europe both for the pur-
~-poses of progress in peace and of defence in war. The conclusion
of such a pack without any association direct or indirect of
Great Britain is. to say the least regrettable. It is for us
somehow to make sure that it does not prove disastrous.,

Lppendix &

Pierre Masse, Director of .the Ffench Developmént Plan, Speaking in

Detr01t in November 1962 saids

"Let me say a few words of a problem which, I am sure, has
rlready occurred to. your minds as you. listened to me: that is,
the problem of having a national plan within an international
Common Market stich as we now have one in Western Burope.
Opinions on that mstter are far £pam unanimous inside the
Common Msrket. 'On the one hand, there are a few powerful.

- voices within our European Economic Community, which would tend
to proclaim that the French Plan is all but worthless, and that

nothing of "the kind is of ~ny interest for the Huropean o

Community. On the other hand, our Belgian neighbours are em-

barked on an experience similar to ours, and our other associates

wath it with a very positive interest. France, Belgium, and the
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Commission of the Common Market itself hold the position that

some measure of co-operative, liberal, active planning of some
sort like the one we practice, is necessary for the future of

the Common Market",.

- Aypendix F

llerbert Morrison speaking before the European Consultetive Assembly

seid:

"There are broadly two alternative approaches to this
problen: the functional, and what I may call the federalist.
Un-to-date the approach hes been functional in character. And
let us not underestimate the remarkable advances that have
been made under this mechanism of the functional approach.
But I would not be dogmatic. I do not say that the functional
approach is necessarily the solution for all time. Nor that
some collective Buropean authority of a democratic cheracter
may not in due course develop with specific powers to decide
certain matters direct. New ideas do not frighten me. I just
want to know with some precision what the new ideas are and
what they mean., We need the facts honestly sought for and
impartially set out, The peoples of Europe need the facts.
Yhen we have them let the argument proceed, and T for one am
prepared to reserve my final Jedvement until then.

Appendix G

General Paul Stehlin; Chief of Staff of the French Air Force, writing

in "Foreign Affairs", October 1963, p. 71, said:

The peace and prosperity enjoyed today by that part of the
Buropean Continent which remained free of the Soviet yoke-
after World War IT are the best prodf that the protection
generously extended by the Tnited States has been effective,
But it would be neither reasonable nor fair to perpetuate a
state of dependence which places a heavy burden on the United
States while representing Furope a morally and politically
unjustifiable repudiation of the fundamental dutles of free
and sovereign nations.

If the Uhited States is irritated when Europeans question
the sincerity of its commitments to their defence, the
Europeans in turn feel that American doubts of their capacity
to exercise a rational control over a nuclear force betrsy an
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underestimation - if not an outright denial - of their politi-
cal wisdome

In this wsy, (establish a European multinstional stretegic
nuclear force) the United States could, he says, contribute to
the reslization of the grand design of the union of Europesn na=-
tions, which represents a necessary stage on the way to a real
associaztion between the old and the new worlds, and would confer
upon its allies the dignity that comes of sharing duties and
responsibilities equally. Hsving gained the full confidence of
the new pertner by having confidence in it, the United States
would then discover that by having dered to surrender its
monopoly of nuclear arms it hed greatly. enhanced its own security.




