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in which thls 1egﬂslatlon has baen tpsten, and'a

"rt‘?wé
K
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Canada today ia a country at war. :As sﬁéh'her'péople'are o

' v1t911y concerned with every phase of thn war eiiort.;'gmidf

he maze - of Dolitlcal 1deas practlcal mllibaty mechaﬁlcs dﬂd

propaganda tnat becloud tn° mind of th° law StUdﬂnb, thvre: 

st*ll remains:a question that calls For con51derat on in every '

student mind-—;{;-that is the problem of 1e'ﬂslation which has ;
. o i ol K, . : : .
arisen as a result oI the war.'

It mi Ght ‘be weil to state at the outsut that 1n ce “tdlﬁ

respecto a discu=51on of the effect of this 1Pgislauion car

at best be purely congec»ural.: The reaqon fbr this is ub?iOQQ;
the facb that in many cases there have oeen ew if,any OCbﬁs‘Oﬂ‘

a result nhe

b4 - #
.

number of“de¢1dad'¢ases is eitherunegl*dlblé or Poﬁpi§téiy_
lacking., .~ - T :

The amount of legislation which has arisen éé:évfésuiﬁyofv
the war is indeed great and its subgeut matiéf %éried;"rﬁé?é 

are-ncvertheless two ph LSES wnlch are. partinularlj s:gni;lc¢nt,

and it 18 wjth hose that I propose to daol.
The first of these is the dom1nant featu*ﬁ in al; WAL~

time regulation$ *he defeFCc and protectlon oP‘onc s country;

In connection with this point I propose to deal Wiuh the

DEFENCE oF CANADA RL&ULATICVS (l), its purpose'and the exténtw

to which that purpose has been succeas?ully carriﬂa out ny

our courts.
(1) 1240 Consolidation
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Secondly in order to get away from the concesption of

war-time legislation as purely defence measurss and to
& £ ! . »

i
{
ey .

deal with the topie from a different { andperhaps wider}

aspeaf, I ﬂilT briuxiy point out the effebn,of war time

lﬂgislauio on rade oﬁd commsrce _w1th r~fmrences tor
relevant ssctions of'T ng with the dlemJ(Q)'

 The

v‘l

principle whi h thp fraders of the Defenge of

=

Canada”Regulations'ipassed under aﬂd by virtue of the War

Measurss Act {3)) Kept 1A mind in fermulating the act 1s sst

out in regulation one; " - -

1¢)]

"(1) The ordinary avecations of 1ife and the enjoyment

.of property will be interfered with as little as may be

yvrmittbd bJ tﬂ sxigencies of the measures'which may be
reguired to be taken for securing the-publlc safety and
the defence of Canada.™

- - = V -2 ."“
The rewmainder of Part 1 of the Act is comprizsd of

Regulation 2, which is an interpretation section.

In order to obtaln a complete picture of the act I will

(2) 1939 Consolidation

(3) 1927 R. S. C. Chapter 208
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skim through the various parts of the act dwelling at greater

length'on'thoSe sections*whiéﬁ nave been dealt wita in deéiééd |

i et

cases and glving wnere pocsiol“ an analj or"criticism’of the

reasoning in:the judgments._

"‘.‘a'.v';‘i;'-w o

sy

4

Part 11 of the ‘Act deals with Ebynona”e aﬁd Actg iikéLy”l

PR o

to assist the enemy. Secs. J 8 7e$ the rlght to'oet asﬁ
certain aréas'és"proteCted'areas or ¢ontrolled areas and set% out

regulatibhs>pértéiﬁing théféfoJahThé'M ‘ster of National

DefehCe- if he con31ders it necessary 1n bhe iﬂterustg of h' 

safety of the ofate so to do may bg orderiprovide for thelétdp~

oA gl R

ping up or diversion of any highway passing through any p otscied
place or works of defence, or through any land adjoining any
such place or works, and for prohibitln~ or restricting the

exercise of any right or way oyer, or the use of'any waterway

PRI C

passing throﬁgh any such plaée, Works or land as afore saif"
: - (sec.8). Secs. 9-19 concern themselves with control of
means of communication. Secs. 9-14 deal 1nu r 311a$w1th th
power of the Minister of T3 anoport to control signalli ng»td
foreign vessels and aircraft; to enter and control radid;;
cable, radiotelsgraph tezlegraph, or teléphoné'bompanies;
and the right of the Postmaster Génerdljtd'régulate'pds§a1 
| . communications, search persons leaving Cénadé,'censof mail

and undevelopedrfilms in the mall.
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—he
B Regulation 15 (1).reads as follows: "The Secretary of Stat:

ar Fanada mzy wake proviolon DJ ordnr fo* pr*Tenflr or restriei

ing t’qQ publﬂaation 1n Ldﬂad af_matterSaas~to which he 1s -

0
'J

atisfi d that tne pun¢icat10n or, as the case may te, the:

el

1

nrestr

u

cted publicatibﬂ 'théreof:ﬁbuld-or_might be prejudicial

to the salety of tﬂv atate or thg eflicient prosecutlon of the

.war, qbd an order undez tbls para ﬂpn may contaln sucn )

incidental and subplementary proflsioﬂb as may appeal to the

ccretary of State to be necessary or expedient fo¢ th» pu‘po B

e

of the - order includlng provis*onb for sacuring that documﬂnt

pictorla» reprasentatiens, phatagraphs or cinematogranh fllms

shall, béfbré publication be oubml ted or DXhiblted to suech

uthority or person as may be oPﬁCiii“d in such orGUJ.- " In

T2
[

the case of Yaony v. lapointe {4) the Janltobé Cour u'qf.;éiéél
dealt with this section. The facts of the ¢aéé'afe set out
bélow:r

Abﬁeﬁber of.fhe Exeéuti?é Ghverﬁmegt,fihé-AéfihéSecretary
of State of Canada{made an order ﬁndéf:ﬁégulétibﬁ 15 of the

Defence of Canada Regulations prohlbitinﬁ the Dahxication of

‘a Russian 1anguage,n6wspaper, on the-g ound Thau it had

-

disseminated uﬂb?ﬂfSqu and bro-Nazi propaganda dﬂonL DErsons

of Russian origln in degtevn bannda with a view to assisting

ths enemy'and underminlng the 1oya1ty’of_ T'

(4} 48 %i.R. 56 and also (1940) 2 w.y.R. 372
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suvh garsuns to Canadd.» Gn an anollcatlon for a rule n151 1n'

certiorarl to quash the order.

H:LJ tnat o H SO

'(l) The ?ar heabures Act affordb ample statutory foundat*on foL

s - Y
Reﬂulatlon of the Defencc of Canada R ulations.__.;

. . L agittiSl e St L e b ‘
(2) The ordar in quustlon cane’ w1thin the 1anguag“ of R*gulauxnn

15.

{3) Tée.ﬁéégé.t£é §iA£ste%i¥éj také t;_satisfy'himself-that th§m
case ié oné fo; actlon under Revulatlonlj, must be 1n hlg own
di;crét;§n lwitn responsibility only to Parl’t é_He must rely_

on whdt sesm to h;m to be WorthJ ources of 1nformduion and the
Royal Canadiah ﬂounted POllCP Fércu 1s\at hand fur thut v*rjr
purpose. | | .
(4) The question whe%fhef a peruéal.would show%fhat thebbahned
newspape r,‘instead of beln"r aubversﬂfé and pra Eazi was anti~:
Eaii and pio—damocratic, wa; one which fo the purpgseé of'
Regulationrl5 wasusolély within vhevgudvment o! the kinlstur,wnd
(') Where ministerial actioﬁ is witnin the scope of'th?”War>:w'

Measures Act, the exercise of ministerial discretion in applying

‘the Act to any particular matter is not subject to the inter-

Terence of the Courts, and therefore, so long as no provision
of the Act is 1nfr1ﬂged the steps taken precedent to such

ex2rcise of discretion cannot be inguired into on cértiarari,
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PYer Trusuan, J.A. (dissentin O)°'The ?eg 11ty of said order &
5 o -subgectitojinvestiﬂation-by the_Caurt and'the7re?i@w'ga'ob§a
able by Cwrit of” ﬂertlorAri "since the writ is not limited’

=

> - judidial“qrdars-or,aCus in the strict sense but extends to

3=
%

aChb and ord rs of a competent authdrity"whiﬁ1.haS-t0Ner,ta

o

im“Obﬁ a 11ability or give a deecision wplﬂh'u t ruines the

]

or property ‘of ths affected parties.“Théfdrdéf~in’QueStion in

o]

bad on its face becauss it-does nol State that.thé céﬁditio#

T CT T
i

s

4

_of ‘the exercise of the authoLitv vested by HECulatioﬁ 15 in

Secretary of State has'been fulfilléd,'viz;; that “ne 1s sat

E I “isAied that',“e publication is or may be prejudicial to the
4 sa f Ly of the Siate or > eiTicient prosecution of ithe war.

It would seem that in respect to certaliwn points this
case went too far. The wording of the act with which the

case dealt stated that the Secretary of SCaTP o Cunax& may

z)h@

J» pake provision by order for preveniing or restrictiﬁ

o
st
‘..\

/ publicati n of MATfLRb &1c.“.'1t7ié dbubtfuliwhethéf 1 .

/ framers of the Regulation zunt the word matiters to include

the “closing vp" of a sp&cifiC'puhlication in uﬂtom«~wrat§ar

RIS ol S,

the construction that mizht well have heen put"upon this ses.
13 that it was meant to 1~ef¢1r‘ to the subject matier to appsa’
in any newspapers Corden in his article on War MHeasurves (5|

brings this point Torth:
"One question not touched on in t}e rnportﬁd 3 d gments tqih-

Géaminvlv might well have besen raiszd; 1s whethar the

(o) id (’Lnualdn 5&:‘,1 1*—'"1‘6«, 4,‘)_‘5 : Bt T o we Bl S RERE 3
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framers of the Regulation ever contemplated that the 3Sascretary
of State would make an order of the tjpe beIﬁre taefﬁourg- that
is.an order pr&hibltiﬁé a.partlcular publication and whether t
intent was not merely thaﬁ the Secreiary of fat; shbqu make
rders in the ﬁatﬁfé of Ufﬁélamatlonc fof tnﬂ ﬁafpose éf
spec L fying w1th ﬁartlcularlty what type of nuolished matt»rs
wvould be uonsidered from tlme to tlmn pregudicial to publib‘
safety or the efflcient prosecutlon of the war, but 1eav1ng
the bnforoement of these "orders“ té.o;dlnary.;ribhnéli
S50 far.as the repbrt éhowb tﬁe Se;fégégfé maii 'hié order
without any hearin~ o neties to the publiaher does no i.s.éemm

-

have' bﬂen one of the grounds raised for quajhing thﬁ

Lo

L

order. Yzt frequently it has becn he]d that cdmlnj ?va?ive
tribunals have‘as much a duty as judicial tribunals to observe

the audi alteram partem rule, though uhey need not give a parbj

oy

Lieﬂted an oral hearlng. Admittedly in peace time.the"
courts would be extremely reluctahngorccnsirdé ahy 1éhguaéé
not absolutely 1n£{éqtablé"as giving'powér‘topany offiéial £0o
take away s man's livelihéod wi thout formal tfiél‘ but in ﬁar

ime the 1eglu1atuie 's intentisn to confer drastio POWET
becomes far more probable, for such powers, é#eﬁ if an‘evil
, become glmost a necessary evil.

in one szase

Let us sse how the Regulation would work practically

if the Sscredary had to be satisfied of a publisher's wrong
F3NN® smn3e that g magistrats is satisfisdon convicting
-= . o
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:A fihding o;'gu1lt 15 flndlnv on- somethlno alféady done but S
what“thefﬁeéulation-contem ates is the becreiary s beinUva“::;
'aatlsfled’gg_ls\that publicatlon "would or mi nht be pvegudicial
tovthersafety'of the State or thé.eff101en£:prosecution Ol'hﬂ€ :
R The fact that the Secretary 1s to preveﬁt what
"mwght" happen suvvests also that he is to act from consideration;
of »xpedlency and not of legal mlsconduct e e .

It would appear that on tne éuestion of cé?tiorari the
,'Court-of_Appeal deqided“rightly,.butﬁ;hetdepisipnrqn t@e“s¢¢§ioﬁ?
.man;festly.indicatesathat'thé qﬁestion of'the:iﬁiérpretatibhidfi]
the wording of the section was not thofowfghly aﬁough_dis_cl_ls;,?dg
Dennistoun J.A . stated thet "In time of peace the oivil
rights of the people, the liberty of the Subject; the*rightS“of
free speech and the freedon of the press, are entrusted . to h
uhe;Courts.- In war tlme this gﬁ§ be changed._.ParliamPnt may taQ
ke from the Courts their judicial_discretion and subsultute;far_
1t the autocraéy of buzeaucrats." The-purpose76f-ghalcdﬁrﬁs |
then is to enforce~£ﬁese Regulations-—--they aféﬂthe~lawlbyilé..;
which we are bound. Even allowing for the exigencies of war.
it.would seem thaf fdr reasons of public policy where an

adm;nistrative offlcer is permlt ed to wield an arbltraryv

weapon that i% would be well that he should as far as
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pcegzege keep:tthe'ﬁcWers #ithin the four corners of the'statﬁ£e
The sectionﬂgi§es'tﬁe Secfefar} of State wide powers. He_ﬁey
use any means whlch he deems correct to determine wnether or
not the matters are p*e;udicial to the safety of the State and
also may make any prov1sion whic:h may be "necessary or expcdient;
If the Leﬂlslature has not used words sufficlently comprehensive
to 1nclude withln its prohibltlon all the cases Which fall withln
the mischlef 1ntended to be prevented it 1s not competent to—*
the Secretarj to extend them. 1In the case at hand the Secretaﬁy
should have dealt w1th ‘the particular matter which was subver51ve
ratherrthan pg have’ declared the entl;e publicatlon to be.-.
subvereive; |

I will further illustrate my point with a'brief'reference_

to an Bnglish case, E.H. Jones (Machine Tools), Ltd. v. Farrell

and Muirsmith (6) which has created a great deel of "eye—brow“:
raising"and comment in legal circles. It wee'held inlthat-

case that the Emergency Powers (Defence) Act, 1939, “s.l (2)
authorizing the making of regulations to take “poesessgen nd
control”® of an undertaking, did not include uhe rlght‘to’

"ecarry on" an undertaking and the Defence (Gﬁncral'Regulations)

1939, reg. 55 made under the powers of that subsection was there-

fore ultra vires and invalid.

(6) (1940) 3 All England Reports 608,

e AN S AT s
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In discusslnﬂ thls cass with- eanadlan dac1sioh on¢thé~ﬁﬁé

**Defancg of Canada Regulations a wrlter in a- humorouo ?ein

statmd t9at' "A succsSsion of cases 1nvolv1n0 the constrhction

~ of the Defance of Canada R*gulations 1llustrates a’ dngxae

l_of judicial self-restralnt in. the face of eyecutive action whlch

iinds no parallel in time of peace. If E. H. Jones (hachiner°

Tools) Ltd.-v. Farrell and. Mulrsmith is tyoical of the attitude

of ‘the EnVllsh courts towards similar emergenﬂy regulztions 1n

\England one mlght hazard the ooinlon that Judicial abnsgatlon f
varies directly with the dlstance from uhe actual theatre of war
I set forth the English case hare neither because 1

believe that the dscislon was well Iounded (on-the'contrary I-

\__'

do not), nor because the issues are in any way sim1lar to those”

in the Yasny case but rather to illustrate that our court of

appeal-might well have put‘a stricter.interpretatlon on-Beg;,l)

:, -

Aw1thout vindicatlng the pr1n01ples of Brltlsh Justlce as. laid

- down by Engllsn courts and also to present at the. outset to.

the mind of the reader-a_challenge as to,the_degree tolwhich-'

: Judicial ssll restralnt should be practiced in time -of paactcl

Regulations 16-19 of the Defence of Canada Regulations
deal with Safeguarding Information Useful to the Enemy.

Regulation 16 reads as follows:

"No person shall, in any manner 1lik ly to oreJudlce the safety

of the State or the efficient prosecution of the_war,»obta;n,



Jp—

record, comﬁusioé£s;to'any‘osher'ﬁerson 'psbiisﬁ or have iﬁ
his possess;oo an&4document or otnnr record whatsoever conialnsi
ing, or confeylhv any 1nformatlon being, cr purporting to be
information.with respect to any‘of the following matters, that

(2) the number, description, armament, equipment, disposition,
movement or condition of any. of His Magnsty s forces, vessels

or alrcraft' "

(b) any operationhor progected onerationsof any of ‘his Majesty 'S
forces, Nessels or aircraft;

(¢) any measures for the defence of fortiflcatlon of any place
on behalf of His Majesty; ,

(d) the number, descrlptlon or locatlon of any prisoners of War'
(e) munitions of war; :
(f) any other matter whatsoever 1nfevmat10n as to which would

or might be directly or indirectly useful to the enemy. -

In Bex V. Bronny (I) the Britlsh Columbia Court of Appeal

considered the appiicstion~of ss.d of‘sec. 16. In that case -
the wife of an interned enemy alien was foind in possession
of a detailed’skefch of a camp where her husband and prisoners

of war were interned.

HZLD; Although it was possible she had no criminal intent in

possessing sucn sketch she must nevertheless be convicted, for

*
5

the safety of the State might be endangered by the escape of

T B B A b T e

prisoners of war, which might be facilitated by the possessioﬁ,

in a confederate!s hands of a detailed sketch of the‘groana;"

(7) (1940) 4 D.D.R. 502 and also (1940) 3 W.W.R. 423
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It was:further>he1d'that mens rea is not a constituent: -

;aelement,qf;the'foence‘described-by sec._16g(d)~of-themDefehee;j>

of Canada Re gulatlons and 1t is not necessary to prove that ;

the accused s conduct would endanéer the saf ty of.: uheaState;

-The Court need only be- satisfied with'that degree of certainty

necessary in criminal prosecuulons, that accused' }conduct was
lrkelj to. pregudice the saiety of the State,
This apnears to'be g clear“cut'CaSET"“acdonald T J ‘B. 3

followed the ﬁntarlo case of Rex Ve Stewafé (Whlch I w1ll

'deal with later) in concluding that mens rea was not a necessany

constituent of the offence. The word "11kely" Drecludes the

nece551ty of -specifically- proving that: harm . to the safetj of
Qralats észgzraJ

the State would ensue)whlle the use of the word “any" record

\!

ete. also gives a broad scope to the section; rHoweveréit would

- seen thatfthis‘action'might have»been*brdught“underfsect'18 {(r)

(2) which deals more spec1fica11y With skeuchs of protected

P i e ‘A \
i ) % R 5 \_J 2
' Q'-‘r*;-a_ . (-M SESRITY o N S §_ L it Lo i _,.a_,w‘

places. e
Sec. 17 of the Regulations prohibits communications with
enemy agentsg The restriction of the publicatlon of any .

photograph, sketch plan or other" represenbation of protected

places isfthe SubJeCt matter of sec.718 : Sec, 18 A deals with

the nece551ty of ha*nnb 1nsurance inSpectors furnished wﬁih

a card cf identificatlon by the Commissicnernof the Royal«

Mounted Police. Sec. 19'illustrates the power to restrict.
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applications for the grant'of patentS’ to conpel persons to

give information regarding: patents and the riﬂﬁt to avaid or

"~ suspend licences for patents._":

Secs, 20-23 are concerned with Restrictions on Movements

‘and- Activities of Persons.~ Sec. 21 (1) (e ) is particularly

i

important. The sectlon reads as follows: ¥ \,'Tﬁﬁﬁﬁﬁﬁf>

21.(1) The Minister of Justice, if satisfied that‘WIth*a'viewtf"
to’ preventing any. particular person, from actlng in anJ manneri'm
uTGJHdiCiallbO the public safety or the saiety of the State it'7

is necesoany 80 to do may, notwithstanding anythinﬂ in these f

Regulations make an order'

(c) directing that he be detained in such place, and u'x’r_ida?”' :
guah-cnnditidna, as the'Minister'of:Jﬁstice-may f%om_time.,
‘tortine datermine;

and any perSon, shall, whilé‘detainad by'virtuaqu énroraéf 1

made under this paragraph, be deemed to be in 1égal-custody;r

In re' Peuner_and Nawizowski (8) dealt with this section.

-‘It was held in that case that regulation 21 was.an enabling?

Provision, and a general order made by'tha'Miniater'fixing'aéi

the place of detention under regulation 21 the internment camps

provided for"prisoners of war is a suffiéient compliance'the:efi;f

'with; Th*rtfore an order in the form of the Minister s:_i

lnitialled approval of a recommendatlon that he order the

@yt ntion of certain persons under 21(1) is valid notw1tb3tand¥
(8)" (1940) 4 D.l.R. 423  On appeal (1941) 1 w,,ae. 2




_14;
ing *hat no place of d tention is SDELILiad therein and notwiuh—
: standing tnp form of tha order._ On apneal to the Court of

Appeal beforc Prenaergast C &s M., Dennistoun and Trueman JJ. A

3»7“\
from an order of Robson J the anpeal oeinf on September 5 1940f

'\.

(8) was dismissed, without wrltten reasans. QV"-

This case expressly indicates that the Defence of Canada»~:

b T— s

Regulations are far more libe;;ily consyrueQ thanj§h§ criminal

e _ : _ _ R . £
ﬁegulation.23-forbids any.pérson toikgcwingiy‘assigf é :

éfiséner of war to escape from custody or khbwingly'harﬁour

an escaped prisoner of war.or give -an-escaped prisoner-of war -

.any assistance with_intehiwfhérebybto prevent; hindar:or
'1nterfere with the aporehehsidn of theprisonéf: _'
Regulations 24 26B. inclusive deal with Anemy Allehs.' |
‘Regulation 24 (1) All enemy dliena 1egally admltted to Canadqi‘-
and ordipgrily resident in banada, S0 long as they peacnfully
pursue their ordinary avocaﬁibns' shall be allOW“d to contlnue

to enJoy the protection of the law dns shall be accorded tne

e T TN S Ak e e

respect and consideration due to peaceful and lawsabiding citi?w

ens, and they shall not be arrested, detainéd or.lnterferedmwith;;

provided they comply with the requirements in respéct“of
) ’ . ) ;k

: ) L . .z oy SRS o
registration prescribed in.the nesxt following Regulation, unleos‘?

(8) (1921) 1 W.W.R. 32

T,
e A T YA SRR R £
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) G
the Minister Qf Justlce is satisfied that ihey have actpd or
j“ may act,:in anj manner pre;udiﬁial to une nublic safety of ther
State. | | " | ST

'_In the Ontario case of Trninick s Maruin the nlaintiff

brought hersell within Reg. 24/ 9» The plaintiff was an

éustrian and her nusband was a German born in Germany but he

had 7-esided in Canada since 1929.' An application for his

naturalization was pending. Held: that ths plaintiff camerwimhir
Regulatlon 24 of the Defence of Canada Rﬂgulations, whieh :
conferred upon h°r the rivh “to maintain her actlon in ‘the
Ontario Courts. Defendant's motlon to dismiss plalntiff'
action because she was an alien enemy was dismlssed
' The remainder of the regulations in this nart.deal w1th

registration of aliens and internment. s .

Regulatlons 27-31 concern themselves with Sabotage and
Misreyresentationer They forbid impairina the efficiency of any
vessel, aircrafu etc., 1nter1erance with teiegraphic communieat~
ions and wi n His Majesty's forces. Bevulacion 29 contains the
proviso:"Provided that a person shall not be guilty of an o€f=nce
under this Regulation by reason only of his taking part in or
peacefully persuadinb any otner person to take part 1n Va strike"

The subject of Part 111 is Ivblic Safety and Order.

(9) (1939) 0.W.N. 587

RO :
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The regulstions under thls vart deal with the nowers glven :
in the event of hostilities commencing here.’ Inter alla they
give tbe right to evacuate certaln areas, right to seek protectlon

durino an attacn‘ and further deal with damaﬂe to premlses

e ————

contamination by gas,'control of lights and sound power to’l

require 1nhabitants to remain indoors, to seize exp1051ves,

' ammunition and firearms; licences for firearms 'and tne_

manufacture of and transport of dangerous articles.. _
Regulations 39 39A and 393 have caused considerable ;Wisws

controversy. Begulatlon 39 reads as follows- “

: 39."No'per50n shall :
(a) spread reports or make statements. intended or likelJ to
cause disaffection to His Majesty or to interfere with the

suceess of His Majesty's forces or of the forces of any allied
or assoclated powers or to prejudice His Magesty s relations
with foreign powers;

(b) spread reports or make statements intended or likely to

prejudice the recruiting, training, disc1pline or administration
of any of His Majesty's forces; or o S '

(c) spread reports or make statements intended or likely to be
prejudicial to the safety of the State or the efficient
prosecution of the war." u o

Regulation 3%B.(2) It shall be a defence to any prosecution for
an offence against regulations 39 or 3%A to prove that the
person accused intended in good faith merely to criticize or to
point out errors or defects in, the Government of Canada or any
province thereof, or in either House of Parliament of Canada
or in any legislature, or in the administration of Jjustice."

This section wgs'dealt with in the Alberta case of



Rex v. Coffin {10} . ~In that case the statements made by a .

rural school teacher to his pupl1s were held to be in their-
~cumulative éffeét' "likely to be pregudlclal to tnv safety of thé

state";-within bhe m°aning of sec. 39(c) of the De?enCP of 4 ooty

Canada Rvoulatlons_and therefore were a violatlon_thereof.
Fltch,K.Co 'p.u.’-‘;s-tatea that tie fono'mm matters must be taken

?E 1nto consideratlon to arrive at a dec151on.

i - (i) The trutn or falsehood, of any'statementsfmade'is'nof'materiai

-that section malies no distinction on that basis.

(2) A pefSOn’making'avététement duringifhi§ §éf'ﬁasf_téké?fhisb
re#ponsibiiity: Anéther ?erson hearing ££at staiﬁintzmay mis;[“'
understand it, place his-own*interyrétatibns-ﬁpoﬁ'the~statémeﬁtg?
and in the result have an effect whic:h the orlginal speaxer"
never intende d. - . | T
(3)'In'determining-whether Stateménté'ére likely to be prejud-
1cial tovthe'safety of the State, Canada must'beUCOnsidéred.as :
itself a theatre of war. In other words, ﬁt'is:difficﬁlt to |
¢gonceive that'any statement made by artéachefiin a QbuntrYﬂschoole

" house is likely to affect the safety of Canadagbut that is not’
the test. The statement mustvbé tested bn'thé;baSiS'of’many |

'people making the same statement,ran& huﬁber 6f't1m£s_toua.uiqyj

number of persons. -—------ The intention and effect of these

regulations are most sweeping ¥n their restrictions on free‘

(10) (1940) 2 W.W.R. 592
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apeech:————the lld is on and ti"ht.

"(4) The whole 1ntentlon is to compel ind1v1duals to maintaln

silence or speak in the unconquerable spirit by which uroops_Lr
ln actlon must‘be moved 1f they are to w:n.,;”
| He also.dlscusses the decislon in Yasny Ve lap01nte.

In summing up he states' "I should add with respect to both
these charges that in my opinion the accused did not 1ntend

the results Which I have held was likely to be effected.; He'ia '
in my oninion devoutly devoted to Canada his native land but hol
-8 Yiews whlch I hooe are not shared by many.ﬁ He is a paciflst.a
Many of us caa understand a man of Deace but few of us, certainly
noty, can share‘thevviews of one who will not light no matter
what the provocatlen. I am hopeful that Mr. Coffin will yvet

come to see that there are issues in this war more searching than

he has so far realized, If his views prevailed he would be

permanently under a system of government in which he wogld not
receive the consideration he has recelved in thla Cogrt.tpe laSur
few days. He thinks this war is purely enonom1c¢"§§g§e°afel'
greater issﬁes at stake ihan that,and_l hepe a'man of his keenr
intelligence will yet see 1t. 1If every Britishervheld'his

views he would not have the privilege of auestioning even in_

peace time the thlnﬂs which in my opinlon,he"ne 15 nrehibited



I
»He prizes hlohly for himself h,s pup17b, and- a71 gthara tbe

1v1leoe of thlrkinc for himseLI qnd expre351ng his own

thoufhts but is not Drvpared to maxe the aacrifica whlch othﬂrs

ars makbng voluntarily to nreberve uhose Dr1v1levﬂs for the_(ff
,future.ﬂ_

I would be Drone to query this case. The facts of the

"«

case whow that the accused S, stat°ments.had to do not with
errors or defects 1n the institu;ions‘méﬁtioned in thé secﬁiégia.
but with the wnole philosophy upon whlch Canada ;nd thﬁr |
Emplre Justifj their positlon 1n the war._ One mignt wellﬂar;ue}.;

that 39 B (2) (cited on page-16) would nrevide a good defence

‘to this causs of action. One cannst help but wondar in readinv

the summing up of the case whether Fitch K C. B. M was not

carried away on a wave of pro British sympathy to arrive at =

a decision (no matter how Justly) on moral rather‘than”on 1egalf

grounds.'

‘The gudvment in Rex v, Money (11) will serve to illustrate

my p01nt. The headnote of the case reads as fOilOWS‘ » .;
"Booxg newspapers or pe rlodlcals of the. kiﬂd referr d to in r'
Sec. 39A of the Defence of Canada Regulatlons must be held

in quantity in order for the p0358551on of them to- constiuute

a violatlon of sald regulatlon. The possession of a single"""””

(11) (1941) 1 av,w.R. 93




7'»2 O-—l
copy or a fewy copiesiof each of a number of different books

each of which mlght be subver51ve is not prohibit d.

One might well conclude Lhat havinv in one't s possession
pro- Hazi propaganda ‘or materiaT 11kely to cause dlsaifectlon
toward his Haaesty, written material whlch could be distrlbuted
and read in a neighborhooa or rural district and wnich has‘. :
been deliberately and cleverly compiled to aopeal to the palate
of doubtful pro- Britishers ; could conceivably cause more damage
that a piece-meal dissertatlon on pacifism by a rural °chool -
teacher.xo- T E

Yet I must‘concede'two fhinos ;
(1) that each of these cases must be decided strictly on the
particular facts therein and the facts have not been set out in
any great detaid in the reported cases.. |

o 7.5

(2) that in the Mondxbase the jﬁd’; eégr:ssed hlS w1llingness'
to grant a stated case as to the correct interpretation*of
fin gquantity".

Despite this however I would say that uhe deciuion in the
the court might well have gone behind the statute anil considered

the evils that it was passed to over—come. It is tnue Lhatthe

tatute night Wellhave been worded differentlf in order to count-

eract the evils that it was passesito eradicate‘———but considering

the nature of the regulations I would gay that the interpretaidan

WAa3 TL00 narrow.
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. in oasés of thie kind we must look‘to tne question 01.
= fesult end not intendment. This point wa§ clearly madeg in tho:;r-
w0 | cases With_whioh I have just dealtfaodfalso_ig_§§§;yqﬂfg'w;€;”

Stewart (12).:_It_was held there that mens rea 1s'not'a7cohstit: )

-,»uent,element of the’offenoes created by'section 39A._ Th° business
manager ox a Deriodlcal wnlch cootains an artlcle coqtravening

5. 39A may be convicued of - the offence although he was unaware

_of the article until after the aisiribution of the Pe*‘iedlcal--

_:Sinceewriting-this'comment on Rex-v. Cofxln and Rex v.?s

Money the decision ©f the Supreme Court of British Columbia

in Réx v. Ravenor (13) has been reported;' The decision ]

"several respects.substantiates the arguments I have sdt forthi.
The. facta.o? the‘case are set out b low
| This was_an appeal from the decision of H;S.jwood;.Eéqg K.C;i   o
'p011c=>ma01strate on the follow1nv charpe. Tnat aL the Gity of
- Vancouver on.-Aug. 20, 1910 Wilfred Ravenor unlawfule did know~a_~
ingly have 1n hls p0556551on in quantity documents contalning |
materlal likely to be pregud101a1 to the safety of the State
conprary to Regulation 3%9A of the Defence of»Cepada»regu;atione;
and»wae sentenced\to a3 finerand imprisoﬁment:. R o
:Theracoueea Was in oharge of'a-book shooowﬁichvwae'

- managed by him.on behalf of a company owned by the.Communist'v

(12) (1940) 1 p. L. R. 689
(13) (1941) 1 H.W R. 191
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rPaIiy Df}Caﬁéda.r Most of the.exhlbiténﬁut_Lﬁ EJ“the Pfowﬁ waref
boo&s and pampalets aelzed 1n thau shop, ana included_in tne‘;
-cxhiblts was- corresvondencp that 1e1t no- dohbt but that the v
accused was a hlchly prlzed member of and zealous worxer-of sald

g s p
falty, which by Re*ulatlon 390 ( ) (a)’ og said Regulafione 1a _

;Y

'rdeclared to’ be an. 111~Da1 organizatlon.jif”:

deld That thh'seized books and pampnlets put in . as exhlblts
in support of a’ charce under sec. 39A (c) 01 saﬁd ‘Regul ations:,,h
must be read, not in an academlc persnective but in th° liﬂht of

and hav1ng in mlnd the Defence of Canada Re”ulatlons and the fact

'that Canada is at war' the test auestlon belﬁg Are-they 11kely

to be pregudicial to the safetj of the State or thu effic1ent

prosecution of the war? The conviction of'th&'appellant“waS'

- affirmed.-

It wouid‘bé lnteresting to note here the evidenée'adduced___
by one of the witnesses, namely, Proféésor-Ahgus?Who_amohg_his'
many attributes to distinction as a man of ﬁartr Ain- addltlon o

to being a professsor of Economics at the Unxver31ty 'is a

member of the legfal profess1on one of the Rowell Sir01s

Comm1851on and a student of politlcal theory. Mr Angus had'

read a mumber of the exhibits seized from the possession of the__

‘accused but was ashamed he had not read more. _He Was_of'the_,

opinion that the circulatlon of- the books at- thﬂ-present tlmE"-'

would not be prejudicial. He had been “or is a studﬂnt of



'vtnou”nt in the last feW'years.'
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of ¥ 1arx1sg+,and ﬁhls Phllosopny has profoundly affvcted human =~

It was argued on behalf of the accused that if tne :;JL;H e

construction that Crown. counsel asked be put an ohe Regulatlons

was in fact applied that it would be an out*age on lib*ral and ﬂi

and 1ntelligant epinion and a v1ndicat10n 1 of democracy in 1ts~'fw

restraint on personal conduct end liberty. Ellis C L J:’5¢;{?T"
p01nted out. that most, if not all, laws are a restraint and a-k_e
necessary restraint on PéreonaW conduct éaa liberty.’-Werf;;f::;r
increases'that'resfraint....;...and t°.du???F'”MY"duty-is'iéifiw“'
interpretvand giVe-Effect-to¥the'lawswas they-exist

Deallng with regulatlon 393 we hdve the case ef Rex v.gif

Kluge (14) In this case a prosecuuion was instituted by the;f_,

laylng oi an information and complalnt on July, 1940 b=fore

gollce Magist;ate Rankln on which date Klug° was placed under

_arrest. Sec. 393( ) provided as fOllOWS' n oA prosecution for,'

an ffence. aoainst either Regulatlon 39 or 79A of these

Regulations shall not be instituted except by or with the.

~consent -of counsel representing the*Attorney-General'of=Canadaef5

or of:the:pfovince;"-'The;neCBSSary cdnseht-to'authefize the iy

Iinstitution of this prosecution wa.s not given until Julj 20

'1940 that 1s;three days’ after 1nst1tutlon of proeeedings.jf

(14) (1940) 3 W.W.R. 57
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- 1t was held tnat“where ‘the consent'is notFGiven untilrafter::

A :
i e e e

_une prosecutlen has.been 1nst1tuted the Ceurt 1s w1thout
_ujur;sdictionnand;the_Whole_procesdin sbare a: nulllty ab 1netio;fﬁ
and therefore in suen a cese whefe the charge*is heard and
e‘dlsmlesed thpre.is nothlng to apneal fron,z

The Kluce case illustrates the necessity for strict

'compliance with iméerative nrovieions of the ect;> This cese
.was follewedebjaan amendment to Regulation 3?3 whlch etates that
»"Provided that this paragraph shall not prevent the arr etlermv;-
the_issue or the execution of a warrant for the arrest.Jeéiam;tgi
person in respect of any sueh offence ‘orntheﬁnemendinr”j;n
cusiody of on ball of.anj person charﬁea‘w1fh such an o;xencef

-notwlthstandlng that the consent hereln requ ed for the f

|

institution of‘e'prosecution for the offence has not beesn §§
obtained?‘ 'gg
B

oo

SN
WA

oA

" The am“ndmenf to the act serves to. Llluetrate thau it was

e

T

”.fairlj nossible that the original 1nt°nt of the leglslature_
wae&;ehgege»%hin eectlon directory and not imperative. uﬁowm'
ever,on the 3ording of'th" statute as it stood at that 1@5
the &ee131on of the Poliee.Maglstratelnes.the eniv one thet
'could be rendered. "Where the act ar thing quuired by a.

otetute 1s a condltion precedent to the Jurlsdlctlon of the

tribunal, complianee,cannot be dispensed with._ It would nct

”be eompetent.to a Court to dispensée with what the'Legislature=“-
'_whad made the 1adispens sable foundation of its. jurisdiction.”

iy S, ,,/\ - A A-Er,g.. - ’,_ e
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It is conceivable that an even greater mlscarriage of Justlce e

“could occur by requirlnr strict comollance with procedural reguisitec

tnan could with questlons regardlng substantat17e Dortlone f.the-”i

mstatutsylid._in,,-
1 mlcht p01nt out at thls time a lewrgeneral observatlons oot

war—time legislatlon. It 1s clear that the draftlné of statutes

has n6t nor 1s 1Es llkely to reach a state of’ perlectlon. There has_

been in the war-time legislatlon mistakes ano thus: as ls necessarily

the case the need for .amendment, The questlon is then resolved ffag

down to the extent to whlch the court ‘can give a’ broad interpretatlon

to thls leglslatlon thus puttlng into effect the efforts of the"
legislatorS-ih ordEr;to avoidfthree unhappy results:-i“~

(1) the setting aside of a case.on a technicality.

(2) the failure to make the legislation effective at the tlme of the
breach. The war is of limited duration’ and therefore to be of any
practical value war-time legislation must be enforced at the time
of the breach. (Example-an element which is subversive.)

(3) the resultant failure to oeal with the particular uOlnt and thus
- create a precedent. \

I might illustrate my point with s reference to a case
which does not deal with the Dsfence of Canada Regulations but

which nevertheless bears out my. comments. In Rex v.—Singer'(lﬁ)_

the defendant a retail drugglst was charged unoer paragraph two of
-the regulatlons ,dated llth September -1939,0f the_War Measures

ACb, Chapter 206 of the R.S.C. 1927, by wilfully selling codeine,

a_narcotic drug mentioned in part two of the schedule to ~—

(15) (194G) 4 D.L.R. 151 st

v, L2 s ) '.
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the Oplum and Narcotic Dr ug Act, without first ha?ihg had ‘and ob-

tained a written order or prescrlption +herefor'oi~ned and dat‘d -
by a physician, the whole heing cont ary to sec. 104'of the"

Criminal Code.

~  It was Held that since section 3 (9) of- the Yar Measures Act
emerely enacta tnat orders ana recuiatlons maae bj the Governer;iiq
.-1n Council under Se 3 "shall have the force«of-law“fwwithout-eelllw
'_adhing'that such orders and regulatlons ahall be d‘emed uO ‘be-
m:part of the Act the violation of a regulatlon made under sectiennr
3 which prescribes no sanction fpr its enforcement_is-not}punish—i
able under section 164 of the'Criminalicode;,wﬁieh.relateeionlyef
42 Acts of Parliament or of the provincial 1égi slatules

g Bond'J.'pointed out the'necessity'of having in the“sectionﬁ

vmf@fsuch as (or their equivalent)e-m—————- ""uch orders and regulatlonew

shall have the same force and effect as 1f embod1ed in thls Act
| Hv goes on to say thau if Parliament intends to provide that -
regulations so made shall have the-same effect~as 1f enacted bj
the Aét, then Parliament must'sﬁrely say'se;

This case was also followed by amendment —---but despite
thau one mlght easily infer that the intention of the legislaturer
- was not carrled out and that the 1nterpr°tat10n placed on the
section was .indeed narrow.

It can readily be seen that'the courts tedkwthe_mefe

reasoned view in the Penner case(gaich I have already dealt with).
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Part lV of the Defence of Canada Regulatlons deals %ithvﬁf-
: bhlya and Aircrazt.' Part ? of tne act deals with ?ssentldi
SquLiQS and glves”the Mlnister OI Natlonal Defence.wide powers:,
to requisition essential suprlles when and 1f it should becore

expedient 80 to,do. }art V1l of the act. COnbalnS tne general
and supplementary prov151ons and also 1ncludes several -

b

saving ‘clauses.

As I p01nted out at the outset of my thesis I will deal

. 1
brlefly w1th another act passed under and by V1rtue of the;:;.

e

War Measures Act in order to vet-away from war time legislation

a5 strictly aoplicable to the aefence of Canada. My dissertatlor

can at best be sketchy but I will attempt to o01nt out the-
attitude of the courts to trade and commerce whileitheir,countryu
is a-country at.war.e

i might indicate here-thatsih geheral the provisionseof
Trading with the Eneny are more specific than tne revulations
set out in the Defence of Canadaw Many_of the_grovisionsrtn ”N
“the Defence of Canada Regulations»heve'been stated in wide terms
in order to allOw for the eXercise'of‘the discretidn:of‘thed o
'various éersons who ﬁave power over the oroers thereln”containedu
On the other hadh this would seem to have only oneyarallel in. |
Tradlng with the Enemx)and that 1s in regard to the Custod*an

The wording of the sections is leSs'arbitrary and more concise
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and the subject matter is more clearly d*Ilned. The_releVant s
sections 1n the 1nternretation sectiona are 1n no way synonymous.»

In Jiun thte En%neerinrr Pornoratlon V. Panadian Car and ?nnndrv

Qo (16) it was held that the definitlon of "enemy alien" 1n

Regulatlon (1) (c) of the Defence of Canada Reguldtions, 1§39
relates, only to defence matters and does not apply to the deflnitleni
of enemy allen for financial and trading purposes whlch 1s governed
by the revulatlons respectinrT Trading with the- Enemy, 1939. Thus a
plaintiff who alleges himself to be a German refugee of Polish origin
domiciled in the United States and resident in France 1s not an
"enemy” w1th1n the 1ast mentloned Reculatlons andlls not prevented
from brvnoing action 1n Canada for a debt, and there being no alleeat-
ion by ths defendant impugning the truth of the plaintlff's state—
ments defendant w1ll not be allowed to examine such plaintirf before‘
adjudication on the actlen.- |

The purpose of our courts in dealing‘nitﬁ contracts made,,&
with alien enemies has been aptly set out in the'judgﬁantfbf Maclean

J. in_Spitz v. Secretary of State of Canada (17):

"There can be little room for doubt but that the purpose of the
Trading w1th the Enemy Acts enacted throughout the British. Empire

and the United States was to interdict all 1ntereourse% commercial

and non-commercial with all enemy faticnals, and to

’1 ) . .R. 812 .
}‘) 2 D.L.R. and particularly at 548
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p*onlblt the d01n” of acts tending to the financial benellt of such

natlonals and gudlc al de0131ons durin~ the war. show that the guldinb ;

principle was the destructlon of the credit and trade of the enemy,
to prevent hlSpOHer of re51stance being 1ncreased and to ensure that-b

the broperty ol.the enemy tangible and intangible through govern—,

mental agenciesfcould not. be used as the basis of credit in foreign

countries by the enemy onner for his Government.‘ I quitu agree——--_l
that when you come ‘to 1nterpret Consolidafsd Oraers or any other :
war measures the obgects of the samé must be held strictly 1n mind.-s
Cne must.conslder not. only the wordlnﬂ'of the war. measures but also
their purposes,'the~mqtives Whlch led to thelr_anactment and the cdndf.
itions pre?ailinﬂlatvtne'time.' In time of war'particularly the |
substance dI things.nust prevall over form,and usually all ;
technicalities must be swept a31de.‘ The facts of the:case‘Wefe:

The claimant in 1919 bought from.a RBerlin Bank shares;ofvthé-commdn -
stock of the C. PT-R. Rly. whose head office nas in Canada fhe sharésr
of whicn‘were reglstered in'New_Yorke The slaimant seeks,an,order o
inhibiting the Custodian from intsrfereing withthe claimanﬁ's right
t0 have the certificate of said shafss registered in his nanme, inrdﬂ
the share register of the Canadian Facific. Thevsertificate forl

the sald shares are in the possession of ﬁhe claimant, Held: that

ne was not entitled to this order by virtue of sec.‘6(now sec. 5)

of the 193% consolidation of
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crading with the Enemy.

It might be well to note here that the courts have not

allowed the Tradinb'with the Fnemy Act to be used to over—ride'a

R e

~ the ordinary laws of contract Ehere the party invokinp its S

provisions is not properly within bh° amoit of the act.

The obligation of a del credere agent was enforced in the-7

case of Kohnstamm Ltd. V. Ludwig Krumm (18) ;' The lacts are:l"'

set out oelow

By a guarantee in writing the defendants 'an English company

guaranteed payment UJ the plaintiffs another Engllsh company K8

for goods to be supplied by the plalntiffs to a German Companj ,"”

Before the eutbreak of the present war the plaintlffs had

sold and delivered to the German comoany certain goods tne prlce
of which had not been pald. After the war had beﬂun the plaintifrﬁ

-5 brought an actlon agalnst the defendants (ﬂuarantors) claiming

payment of the price ol these goods-

Held: (1) that the plalntiffs bj recoverinn the amount whloh they
claimed fror the defendants could not be deemed to have traded
with the enemy aithin,the meaning of the act, inasmuch as by
accepting payment of that amount from the defendants as gnarant:
ors, they would not discharge any.obligationlof’the derman

company who as principal debtors, would still remain liable

for the amount to the defendants, and further because they”had' B

in fact only traded with the- EnglluﬁloplalnﬁifI.

(18) (1940) 2 K. B. 359
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_thereupon claimed that the contract must bs reﬂaraed as eancelled

...3]_..

Nor will the court allow a party to escane from

-11ab111tj that has been pronerlj 1ncurred 1n the ordlnarj coulse o

of bu51ness. Where the terms of the contract can be carr“ a out

without 1nfr1n01ng the terma of the cont ract tha court w111

order thls to be done. In the case of dindley and Companj V.

_ beneral Fibre Company limited (19), by a contract dated July _

27th 1939£3ute was t 0 be snlpned from Calcutta Ior Hamburv->“:

Antwep,Rotterdam Bremen, between September lst and OctoberrL:"
218t, 1939.- The bayers had to-declare the.port 01 destlnatleﬁ:.fT
Yar between.Great Britain and uermanj broke outron September 7 ‘_E
3rd 1939 and thereafter traalngzn1tn the enemy became illeval |
under the Trading with the Enemy Act ,1939.. On September 1lth

the - buyers declared Bremen as the port of de°t1netlona 'The Seller%

The buyers on September 27th withdrew their declarationrof

R R A

Bremen and on October 3rd declared Antwerp as the port of destin-

R

ation. Held: that the declaration of Bremen was a'nuilitVAénd =
tlat as the contract could be performed in a leﬂal manner the
buyers>were entitled to vithdraw the bad declaratlon of Bremen A.:“
and to declare Antwerp as the port of destination, sorthat_:
as the sellers had not delivered the jute there the_tuje;e“

were entitled to damages for thes eller's breach of contract.

(19) (1940) 2 K.B. 617
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Before leaving Trading with the Enemy, I will point out one o
the many concrete examples of the thor ughness and comprehsnsiveness

01 ihis statutez., I have set out the purpose of the act in the Spitz

e [T -

case. nglﬁgfhhao endeavourca to prohibit the doing of acts tending
to the financial benefit of nneay nationals. The framers of the
ac?(havevsought to c§ver every pos qible and'concéi%able soufce.5f
gain‘to the enemy. Sec ion 29 of thv act readb as follow

29.(1) Any money whlch had a state of war not existad, would'have\
be pajable and paid to or for Vthe behefif of an enenﬁ, and anf such

money which shall become S0 payable éfter the commencement of the
present war shéil bé @aid to the Cusiodién by ths person By whom

it would have been payéble, ana.tbe payment shall ©he accompanied by
such pariicularsbas the Custcdain may prescribe and require and shall
be held by him subject to the provisions of thess and any future
Regulations. |

=

(2) Without restricting the generality of waragraph (1) of this

=

Regulation it shall be deemed td.extend to and incliude moneys payeiris
by way of- |

(2) dividends, interest or share of profits,

(b) any paymént in feépect of securities, including the psyment of
any securitieé ﬁhich have become payable on maturity or by baing
drawn for payment or otherwise,

(c) any moneys due under or in re spect of any policy of assurance,

or insurance,

by
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tej any payment under any trust, will or settliement,

or any other Hegulations.

following :tipulatLoﬁ is put on gll grants of

tration:’
L

it
]

or creditor who 1s an enemy, as defined by the ﬁégulations re

"

and that if there is any.such enemy interest nox or subsequer

tihls zstate 1t must be immediatzly reported to the wauedlan

vt
]

o

et

anemy Property, Cttawa, Canada . and if any distribution

.

<
R

revoked.

5 i
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provisions of the ach and the Englisnh casss Lo indicate Lhat
courts have not allowed iIts provisions to be invoked where

“This grent is mads upon the condition that no portion of

;f”

of

I point out this eection as an exanmple of the all-embrscing

then

{f) any other payment required to be made %o the Custodain under thes

An example of the working cf this section is that today the
letters of adninis-
the

assets shall be disty 1bufed or pdiﬁ during the war to any beneficiary
cti "!{,

Trading with the Bnemy {1939) or to anyone on such enemy's behalf

payment

is made contrary to this condition, this grant will be forthwiih

The whole tenor of war-time legislation has been %o nresent
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trads and commercs and of the liberty of the subject nust bs



into absyance for a time at least. Ths %uesrlon (whlch is one of

R S

e Al
some nicety) 1s how far the legislature maj 2o withoub vindibating

that very principles of justice for which we are fighting. "1 have
attempted in this thesis merely to point out some of the proble
that have been and must be dealt with in war-time legislation; by

reference to tvo of the more important war-time statutes. My purposs

has been to present to the mind of the_reader a discourse on the
principles and reasons underlying this legislation and the exteat ito

which they have found expression in the statutes and decided cases

S:?:

dealing with them.
in conclusion may I express the sincere hope ihat thu ideals of
Zritish justice and democracy Will be maintained and that proceedings

in cur Courts of Justice will scon returm to their. norwa] beat as in

~SARAH DORFMAN-



