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Canada today is a country at war. As such her people are ..:^
•^—:/w;.

y :-'i 'v -^^i^'.r-i-'':^s,.'-^ f:':-Q^'/^.:r:

%;:;
-.'
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vitally concerned with every phase of the war effort. , Aald;^ . '[^
• 'f.-'

the maze -of political ideas; practical military mechanics and
•-.::.,••

w'.p
propaganda'that-becloud the mind of the;Ia% student, there ^^

..-.•^v . • -, -, •,-•- .,. i:-'£'^-' •-:

^'•-s1;.'
Still remains a question that calls for consideration in ersry

student 'mind——-that' Is the problem of legislation which has ^\
k-' _ • , ;' 'i^.^', ^ ";' "7 _'t ..'.':..'-'. . • •;.':.^:' ' ' '.^^^^s"':'v;^^1";'.^arl sen-'as ^a ^result of the •war. . ;':'.;^':";/j~^';,V'':.^;i;;:^

'It might be well to state at "the outset that in certain. ^:"
"^-'^•'.

respects a'dlscussion of the effect, of this legislation can
l'yli1^,-^' ..;:;• • ~ ..,:•< ^'^ '^ ' '.«;,.

at. best be -purely conjectural. The reason for ^ this is 'obTloUis^
ths fact that in many cases there have been .few if .any bccaslo.ns

•[•.ii''.: •-. '' '1 , ::•'-:-- . ^ '•-.•.,

In which this legislation has been—tested, and as a result the

numberof decided cases Is either negligible or coEsplstely ;;
^&, •...„.;:.: G^,;;.1";-'^'- i"-^' .:•-.'•

•:.;.:
••.-.lacking. :

The amount of legislation which has arisen as a result of

the war Is indeed great and Its subject matter Taried. There ^-

are neTertheless two phases which are partlcQlarly slgnlfleant,

and It i8~;wl^fch those that I propose to deal.'" ''""':.";

The first of these Is the dominant feature in all war"

time regulations tJS^e" defence aftd protect.ion of one's country*" '.

In connection v/ith t-his point I propose to deal 7/1 th the

DEFENCE O? CANADA REGULATIONS (1), its purpose and the extent

to which that purpose has been successfully carried out by : ^;<

our courts,
(1) 1940 Consolidation .^.

^:.-^.-.i.^.^ T^.m'^^w^:'- ':'^; ^;l-A^;--,f^,;r^.' - L':;'. • — ::.:^^ ;:S®';J^':—:;/"S^.'?: -.:..' ":','?.:''^rS-- •'s'; ^.'.^'^•;''^.'.":-.'^-.::;?^'V^''':.^^'S.^;%K%::;ft??v;;".'"^

',-

'^'::l':;':;'::'^^.':;^^:%ill''iW%?'^•.'•^•^^'^
--s.i-i"-^:*. <,li-»i^tA <*:f^'.l.'f.¥'<'ti;-'(rt



.f,

s

'a

I

—,• -•

'•' ^. ' ',. „ .', -:i ^ ':': "^ <=) • :; • " . -^ ; -,'• T' •••:; .:-•;•;' -.; :'- •:•.•/•; • •.-
.". • . •• ^~ - . •"• • . .. ,., ,;• ^''. ^, ..'•..,"

Secondly in order to get away from the;conception of ,.

war-time leg'tslatlon as purely defence measures and to ^ .i',: r

• deal with the'topic from a differsnt ( andperhaps widsr)/_ •,;

aspeot, Z ;wlll briefly point out the^ effect. of war i,lms..^'^::-

k, legislation on trade and commsrce, 'with references to ;.K^ :.

releTant sections of Trading wi th the Sneiny (2) • ' " ^' "•:'''"^'-

• Ths principle which the framers of the Defence of •

Canada Regulations (passed under and by virtue of the War. -

Measures Act ('5)) fe®pt in'mind In fsrmulating the act is set

out 3. "n seguiatlon ^one« 1 • . / :.' r;':."-',.?.'^•".-•"•.^;'/ •.\'I'Y •-,;.•;'.•"/•

"(1) The ordinary aTocatlons of life and the enjoyment :

of property will be Infcerfere.'l with as little as may be . .

permitted by the sxlgencles of the aieasures which Eay be : ,

required to be taken for securing the public safety and

the defence of Canada*'" '. ' '. ; '~? : •'•;•'-':'"' , .. ;

.•^ s
The remainder of Part 1 of the Act is compr-lasd of

Regulation 2^ which is an Interpretation section,

In order to obtain a complete picture of the act I will

t

(2) 1959 Consolidation

(5) 1527 R. S. C» Chapter 205

•••

:'-'^'.:^'KfW •:'"r-:'-.
'••^''''.f^'.^^ ^'"
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skim through the Tarlous parts of the act dwelling at greater

length on those sections which baTe been dealt witli in decided

cases and giving where possible an analysis or crltlcls'a of the

reasoning in. ::the judgments. ' : • .•-; '..i. ..-;. ..^.^:..^...., . , ...-.^.^.^^. ^^:.^^^
s.-. -• •-- .- - -";.. •. • -s.. .. :- • • .••:;', •'.•.r .: :n,' Part 11'of the Act deals with Sspionage and Acts likely

•to assist the enemy. Sees* 5-8 giye^ the right -to set aside . ' :

certain areas as protected areas or controlled areas and set, ^ out

regulations pertaining thereto* "The Minister of National ' :

Defence, If he Considers It necessary in' the interissts of. th®' .

safety of the State so to do, may b.^ order proTlde for the 'stop-
ping up ox- diTsrslon of any highway passing through any protscted

place or works of defence, or through any land adjoining any

such place or wor&s, and for prohibiting or restricting the

exercise of any right or way orer, or the use of any wat^arway

passing through any such place, works or land as aforesaldi,'

(Sec.8). Secs» 9-19 concern themselTes with control of

means of communication. Sees* 9-14 deal^inter alia^with the
power of the Minister of Traosport to control signalling to
foreign ressels and aircraft; to enter and control radio,'".
cable, radiotelegraph, telegraph, or telephone conipanles,

and the right of the Postmaster General to regulate postal

coimnunications, search persons leaving Canada, censor mail

and undeveloped films In the niall* . ... , ;
•-•••- •••--^—. -,-•3:-

•....-,;'^•/'.:^ ^." ; • .^.
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Regulation 15 (1) reads as follows: "Ihe Secretary of Stat.-

Of Canada aay aiake proTlslon by order fo'r preTenting or rsstrlci

: ing the publication in Ganada of matters-.as-t-o which he is- "•

satisfied that the publication, or, as t'he case may fcs, the..

. uarestrlctsd publication, thereof would, or ffllght be prejudJLclal
;-... •.'. : -:.'.. :' :^-.. .. .'.' '.'-.^ -:'. .".-:.,.'.-.:.--..,^:. — -^ •-;' .. ';": :

to the safety of the State or the efficient prosecution of the

^,war, and an order under this paragraph may contain such

incidental and supplementary proTlslons as may appear to the
—;!'.; :•,,.. :];- ••••",-• -• • -

Secretary of State to be necessary or expedient:. for t,he, purposs;-

of-the order Inclufllng proTlslons for sscurlng that docuae.ats;

pictorial reprsseatatloRs, photQgraphs or cinematograph fllsis

shall, before publication, be submitted or exhibited to such

authority or person as may be 3peclflsd in such order»n In

.the case of_Yasriy v. La.polnt_e (4) the Manitoba Court of Appsal

dealt with this section. The facts of the case are set out
- •iy'.':.:^ •• . • . ':• :"

below: . . . .'. • •"• . :;.:
•••.

A mexBber of the Sxecutlye &oyerr!mest, the Acting Secretary

of Stats of Ca.nada.Kia.de an order under Regulat.lon 15 of -the
Defence of Canada Regulations px'o hi biting the publication of

a Russian language newspaper, on the ground that it had ~

disseminated subrerslve and pro-Nazi propaganda among persons

of Russian origin in Western Canada with a view to assisting

the enemy and undermining the loyalty of

•I:
J.

^c?'

^4) AS M.R. 56 and also (1940) 2 ^.W.R* 572
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such persons to Canada. On an application for a rule nisi In
.,,<..' •-'

^ ;',

certlorari to quash the order
"~f.'.'

H2LD that:., •

•••

s/.J/"./ '^.^ SA ^£,'.1^ yy^:^'..:-;'?;
f ^-.#.-^ ^^'a'',.,'y».yi;s .&»%*',/x,', ".?' ;,'^.'

'. •: ...< :^S't.^J^'-S;"

'.^••.~'."f':.:'-''^/.•••:; •!^:..:''^^-'-'' ',' '•s''./--. I:-."- ~'11. .•''•'•:.

(1) The War: Measures Act affords aiaple statutory, foundation for
:; .;;•:.-, .:.'/;; _':_-;".':^:;,/.-:.;' -.,; .;/.,;.;y^^- '•/. A'-,-..^;^.. •:, ",,;.,,•,.,,, :'..:..^'.^..-...•...-;....;.y.,-- •- - ;^. ...•-.;,- ,•• ..-..-„ .-..^^ ^.^-.,,^,,,..,^.^^ ....,-. ,..,^.^^.^^^^,-^,^^.^^

Regulation of the Sefencs of Canada Regulations.
^^' •.-•'•^ r^ ^' ^.;-ii •";.

2) ?he ord&r In question carae within the language of Reigiilation
15.

. ^..,

.- ^.v..r':^ :••: .'.•.^;^^'::.. •y. S w'^&^::^^. ^' .••-.

(3) The means the Minister may taice to satisfy himself that the

case is one for action under Regulationl5, must be In his own

discretion, with responsibility only to parl(t,_ He must rely

on what seem to him to be worthy sources of Information; and the
Royal Canadian Mounted Police Force Is at hand for that v.ery

purpose. . . .. . •..

(4) The question whesther a perusal would sho'-yt-bat the banned
.i

newspaper, instead of being aubrerslve and prS^Nazi, was anti-

Nazi and pro-democratlc, was on® ^hich for the purpgsss of

Regulation 15 was solely wltfchin the judgment of the Mlnlster;and

(5) Where ministerial action is within the scope of the War

Ms&sures Act, the exercise of ministerial discretion In applying

the Act to any particular matter is not subject to the Inter-

ference of the Courts, and therefore, so long as no proyision

of the Act &s Infringed, the steps taken preceden-t to s'uch

exercise of discretion cannot be Inquired into on certlorari.
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Per. Trueman.,. J».A«;'(di ss entl ng):.; The ' legality;, of said order ;.i^,.

subject to: inyestigation''byuthe Court arid-the :'reyl.ewl s' o^ts:

able by a.: writ of certiorarl,: since:t,he' writ Is not IlKiifced' .

judicial'orders or. acts in.ths strict sense but ;ex.teads : to .1

acts and orders of a competent authority 'trMc.h. has- power, .to

impose a 'liability or give' a'decision which detersilnes the -sc'..
la : .. . ! - . ^ • ... ^ ^ :/^ ."' ' . - '^ -' • 1-:1 :,. , • ' 1. . . • •;: './ :'' 1 •

or property : of th0 affected 'p&rties. The" o.rder:ln quastlo.n S??: •

bad on its face because .it:'does not state that. the conditl.o"

of"the exercise of the authority Yested by Regulation 15.1n

Secreta-ry of State has been fu.lfl llQd, 'flz,.; that Mhe Is sat '

is/Tled that- t,he publication Is or may be prejudicial to t.b-.

safety of-the State or the efficient prosecution of .'lft@'w.a.'-.;.
1.

^ r£-.
It" would seem that" la respect to certain poln-fcs tMs

•ease went too far» The wording Of the act with which the.

.case dealt stated that the Secrstary of State of Csnada •ffla.y- •'

rnaks prorislon by order for preTentlng or restrlctln^the .
s':' ' • : "

publication of MATTERS etc. It'-Is doubtful'whether the.. ..

framers of the Regulatlo?-? rasant the word matters to Includfc'

the "closing up" of a specific publication In toto--—rather .

• the construction that might, well have been put upon this .sftc.

Is that it was meant to refer to t.he sub.jec't matter to app&a:'.

• in any newspaper. Gordon in his article on War Measures (.^}

brings this point'forth.
"One"~'question not touched on In the reported judgments that--'

Ssewlngly might ^•sll haTe :been rals.sd, rsw^ethsr the •
Y!TTT5~'G3na^Tan-~Bar--T[eyTi:iF~TJT-~'~~"~~-"'"~—~'~~~

.;-...,-.* ,^^.-.,
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framers of the Regulation erer contemplated that the Sscretary

of -Stats would make an order of the type before .the court, that

is .an order prohibiting a particular publication, and whether t

Intent, was not merely that the Secretary of State should make

orders in the nature of proclamations for the purpose of
^'•f' '" '^"/ ":•:''-' "'''r''-''".' ''''r.".'^:^ ''

spaclfylng with particularity what type of published mattsrs
Is, . .'•"•;: • ; :• .', : \-. \ .,„.. ^-y..'.. , .•.^y^ ^ ^:. ^,^ ^ ,..^.^ .,.....,:

would be considered from time to time prejudicial to public

safety or the efficient prosecution of the war» but leaving

the enforcement of these "orders" to oz'di nary-tribunals.
:-..^.;: •~^';"Y.—'-'. ,.;.^' /.'./_ ^ ^' '...•-

So far as the report shows the Secr.Q.^&r^s rnaUng his order

without any hearing or notice to the publisher does .not, seem

to havs*'been one of the grounds raised for quashing the

order. Yst frequently it has been held that admi nl gt.ratl7e

tribunals have as much a duty as judicial tribunals to obs&rr®

the audl alteram partem rule, though they need not give a party

affected an oral hearings Adsnlttedly in peace tlrae ths

courts would be extremely reluctant to construe any langi.iage

not absolutely intractable as giving power to any official to

take away a man's livelihood.without formal trial; but in ^ar

tlifie the legislature 's intention to confer drastic powers

bscomes far more probable, for such powers, ev.en if an eTll

In one sense, become almost a necessary eTll.

Let us see how the Regulation would wor2c practically

If the Sscre-rtary had to be satisfiad of a publisher's wrong

5-n '".he s-nse thafc a siagistra'fce is satlsfled.on convicting
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A finding of guilt is a finding on som&thing already, do ne^uf'' ':^

what the Regulation contemptates is the Secre&ary's being ^;-;''!:—-

satisfledl on is\that publication "would or mights be prejudicial.,

';•:•

;; •.-•

;:,

^,... -•- . .-

to the safety of the State or the efficient prosecution of the

war.....*» The;fact that the Secretary is to preyent what- -.

"'blight" happen suggests also that he'Is to act from consideration,

of expediency and not of legal misconduct'^ '^^^^&^'^i''7N'^^

It would appear that on the question of cer-'tiorart the •>

Court of Appeal decided, rightly, but the :de-cts.iQ,n on the section:;

manifestly indicates that the question of the l-nterpretatiQn.Qf;..

the wording of the section was not thoroughly enough discussed, .

Dsnnlstoun J.A. stated that. "In time of peace the clTil

rights of the people, the liberty of the subject, the" right s'of

free speech, and the freedon of the press, are entrusted to :-..,
^ ^ ^..,. •^.,_'', ^^ •' ;:-^ - -; •; ::.

the .Courts. In war time this a.rsy be changed. I'arliament may ta~

ks from the Courts their judicial discretion and substitute ffsrr

• It the autocracy of buEeaucrats.-" The purpose of the Gourts; :

then is to enforce these Regulations——they are. the .law .by- --.

which we are bound. Even allowing for the exigencies Of wa-r''

It would seem that for reasons of public policy where an . ,

admlnlstratiTe officer is permitted to wield an arbi-fcrary - ;;- ^'

weapon that i^ would be well that he should as far as ..;.;,..,-

:•••;

'.•':"^'';.-.'-

.A>.^t-,^--^
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possible keep those powers within the four corners of t'ne statute

The section gives the Secretary of State wide powers. Hs.aay

use any Bisans which he deems correct to determine whether or •

not the matters are prejudicial to the safety of the State and :<

also may ma'ke any proTislon. wh3c;h may be "necessary or expedient.

If the Legislature has not used words sufficiently coaprehensi've

to Include within its prohibition all the:cases which fall within

the mischief intended to be prevented. It Is not competent to '

the Secretary to extend them* In the case at hand the Secreteiry

should hare dealt with the particular matter'which was sulsverslTe

rather than to have declared the entire publication to be

subversiTe. ' '' '' ' ' •-• .'" '. •/•:::•.••• ^ ••--;--.•••-,::-; .

I will further Illustrate my point with a brief reference ~ -

to an Sngllsh case, 3*H. Jones (Machine Tools), Ltd, v. Farrell

and Muirsaith (6) which has created a great deal of "eye-broW • ;

raising"and comment In legal circles. It was held In that . .

case that the Smergency Powers (Defence) Act, 1959,-s. 1 (2)
-/•

authorizing the making of regulations to tafce "possession &?!d

control" of an undertaking, did not Include the right to

tica.rry oa" an underta'king and the Defence (Ganeral Regulations)

1959, reg. 55 made under the powers of that subsection was there-

fore ultra vires and Invalid.

(6) (1940) 5 All England Reports 608. " -;
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In discussing this- case with-eanadian <a^clston& -©n -•tlafr—:^

"Defence -o.f Qariada Regutatlons- 'a'writer •t:n. a.-humorous- Tftin'.- ..,„,;„.-.

stated that: "A succession of cases InYolvlngtbe construction
^ ''' .• ;\..;'":' .'• • • •: ;~ •-.••-"• :.'^ :'. :''. •,.^-- •-.;•-•;•"•-:-.•z-'-'''-^

--.of the Defence of Canada Regulations illustrates a.' degree:.

,of judicial- self-restraint In. the face of executive actiQn^hich

^flnds no parallel in time of peace. If S, H.' Jones (Machine :.^;

Tools) Ltd. T. Farrell and Muirsmith is typical of :the. at.tltude.

of the English courts towards ..similar eaergency regulations'In ^••-

egnglarid,'one might hazard the dpi nl on that judicial abnsgation-

varies directly with the dlstanc® from tih® actual theatre of war

I set forth the English case here neither bscause I . ,

bellere that the decision wa,s well founded (on t'he contrary^I

do not), nor because the issues are in any way similar to,.those .

in the Yasny case but rather to illustrate that our court of

appeal might well have put a. stricter Interpretation on Beg. 15
v-..-.'..'-'—-, . . . ,

without Tlndicatlng the principles of British justice as laid :

•down by English courts and also to present at the outset to -,.

the mind of the reader a challenge as to the degree to._which ^

. judicial self-restraint should be practiced In time;of peaces ::;

Regulations 16-19 of the Defence of : Canada .RsgulaUons^:

deal wl,th Safeguarding Information Useful to the Enemy* .,'

Regulation 16 reads as follows: .. . - ,

"No person shall, in any manner lllcely to prejudice the safety

of the State or the efficient prosecution of the war,.obtain,,

.-^\ ^...•\-..

•-..•-., '^^.w.
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record, communicate to any other person, publish, or have In ;^;

his possession any document or other record WhatsoeTer contain- .

Ing, or conveying any information being, or purporting to be,

information with respect to any of the following matters, that :;

is to say:-^ , ., . ..:.•
.'•

^.'" s' \:'.; A ?.„

(^) the number, description, arraanient, equipment, disposition,'
moTement or condition of any of His Majesty's forces, vessels ^-
or aircraft; ' : ^. ,^ .. •/ . ';,; ^,''; . '/ _ . • ;;.^ • ^ ,_'".y''1''.^:
(b} any operationKorprojected operatlonsof any of his Majestyts
forces, Vessels or aircraft; ":] .
(c) any measures for the defence of fortification of any place
on behalf of His Majesty; . - .
(d) the nuaber, description or location of any prisoners oT war;
(e) munitions of war; • '. - . . --....^ . ^. . .,- ^,^.,,
(f)- any other matter whatsoever inf&rmatlon as to which would
or might be directly or indirectly useful to the enemy. ". • -

In Sex T. Bronry_(Z) the British Columbia Court of Appeal
.•-.

considered the application of ss.d of sec. 16. In that case .

the vAfe of an interned enemy alien was fotind in possession :-.'.

of a detailed sketch of a camp where her husband and prisoners '

of war were interned. "" ' . \.;
?.: ,; .. '•

HSLD; Although it was possible she had no criminal Intent In

possessing such sketch she must neTsrtheless be conTlcted, for

the safety of the State might be endangered by the escape of

prisoners of war, which might be facilitated by the possession,

In a confederate's hands of a detailed sketch of the ground. ;

\

--'"

(7) (1940) 4 D.B.R. 502 and also (1940) 5 W.W.R. 425
,^

••., .^•;; •:-'^-

••^•. -<
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.l-1.. was further held -that mens rea -is: tto-t :a const£'tuerit;:: -; '-^

^: element .of .^ the offence described by see. 16-:{d} of ^ the- Befence.^:;-

of Canada Regulations and it Is not necessary to prove t,hat_...' ^

the accused' s conduct would ..endanger the safet.y; of.itfte Stafce^ .-:^ :;

The Court: need only be satisfied, with; that degree of .certainty-•-"

necessary in criminal prosecutions, that accused's cohduc'fc was

lilcely to prejudice t^ie safety of the St^^^..^i^.',i^^^^^^^'^^^

This appears to-be a clear7 cut casev^ Macyoriald C«J.;B.e
A

_;

.•—:..• •-^••.•.

• followed the ©ntario case of Rex T. Stewart (which I will-.•,;-^^.-

deal with later) in concluding that mens rea was not a necessary

constituent of the offence. The word "likely"--precludes the

necessity of specifically proving that harm to the safety of---'
'• .^^.^•ys-- ^r-^-^--v

the State would ensue ^whl Ie the use of the word "aBy" record °^"3'"(.
II

etc. also gives a broad scope to the secfion. ^HoweTer.It would
Jl'

seem that this'action might'have been br&ught under-sec. 18 (1)

(a) which deals more specifically with sketchs of protected
^ 

5̂-1 &-
V ....i,-~yA-A^.-....-K-^....t^. "^—<-t^*—l-*ft-^—<"^.^~...-^—~Y-.. ^--..- ^"-•< "'•. —-'--• —-.^-

tl. ;

-%.
->.

places. -' ''"' ^"' ' ""F" ~~'"~' v'" ^ ' i. ,'..:.. ."—;,'.:^.''•...,,:.-..; ...-;.;;•

Sec.^17 of the Regulations prohibits communications with

enesay agents. Tbe restriction of the publication, of any. .,;-

photograph, sketch, plan or other representation of protected

places is the subject matter of sec. 18. See. 18 A deals with

the necessity of having Insurance Inspectors furnishedwath

a card of identification by the Commissioner of ths Royal :

i.iounted Foil ce. See. 19 : illustrates the power to .restrict,.
: -.y":- :'- •V^-':r'-. .-.:• .

-.t-^.:;^



;Sg|®-""

wsi

.®a

m

a

m

^,.--:-.:-.^'.^^
'..'::'.':^.^^.:--.

-/- .•"•-:..--^^,^^-:...

-.15- •,.-....

^-'-/^'ft^-^'—:.'•'.'- .:

^•^

.a;ppli cations for the grant: of .patents,'to corapei persons' to":'y'i?

gire; information: regarding patents and ths rtght to. aTold^&y ;;.;

suspend licences for patents. '- ':':'".''"

Sees. 20-25 are concerned with Rsstrictiens ofi MoTements

and Activities of Persons. See. 21 (1) {c) is .particularly- ;^^'

iipiportant. The section reads 'as follows: .':y^'~!y':''^:^

21. (1) -The Minister of Justice, if satisfied, that with^:a^Tte-w--:

to preventing any. particular person, frora. acting In any .aianner . .

prejudicial to the public safety or the safety of the State^it:-'

is necessary so to do, may, notwithstanding anything, in these

Regulations, make an order:- • •-.,.-;-.:•<.. :.;.^i,;;^

(c) directing that he be detained In such place, and. uader "

such conditions, as the Minister of Justice may from time •

to tim© determine; '•:,; ,;\:,?::;;

and any person, shall, while detained by-v-irtue of an order

made under this paragraph, be deemed to be in legal custody*'

In re* Efiiuaej^ajKiJia.aL&Qw.s.kl. (8) dealt with this section.

It was held in that case that regulation 21 was.an enabling^ ;....

.proTision, and a general order made by the Minister ftxtng as..-;;"

the place of detention under regulation 21 the 1 lit erruse nt, camps

provided for prisoners of war is a sufficient compliance there- -

with. Thsrsfore an order In the form of the Minister's ,.,.;•,

initialled approval of a recomiaendation that he order the '.

d,^te_ntion of certain_persqns under 2l(1) is Talld, notwithstand-
(8) (1940) 4 D«L7R742i OrTappeaI (194.1) 1. w7w7R7-5i "~~. . i

.,-,.—^ \-.:,..^.^:;^f
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.,../..•..-14-. ; .-;-,, .^ •:„::;•:'•;,-.•::.•; ^•;, :\': : :.'.. - ,:;-•,..,:-,7^
ing that no place of detention is specified, therein and not?/ith-

standing the form of -the order. On appeal to the Court of ,; ' ,

Appeal before Frendergast, C.J.M.,DennlstounandTrueman,JJ.A*
^^ - - • • •'•• •• :•...'.'

from an order of Robson. J, the aT)pea5-,&slng_on September^ 5,. 15 4Q/'
^ . '. ' • . • ''(8). -'was dl smi ssed, wl thQUt written reasans.:,. •.;:.- :'.,^..:.:. ...;;,..•.'. :.;.. ;..

This case expressly. Indicates that the Defence , of Ga-nada : -

Regulations are far more liberally construed than-the criminal -

la.w.-.- . •• .. • ''^ :,^,1'':\''-.--..- ^^:^^[^.'l^^',.^^

Regulation 25 forbids any person to knowingly assist a ..

prisoner 6f war to escape from custody or knowingly hay^our '

an escaped prisoner of war or give an escaped prisoner-of war-

any assis.tance with intent thereby to prevent, hind e.r or-

interfere with the apprehension of the prisoner. ' - • •- •

Regulations 24-26B inclusive deal with Snemy Aliens.~ . " :

Regulation 24 (1) ^All enemy aliens legally a.dinitted.tQ. Canada .,

and ordinarily resident in Canada, so long as they peacefully (

pursue their ordinary avocations, shall be allowed-to continue |

to enjoy the protection of th.e law anGshall be accorded the
.!

respect and consideration due to peaceful and law-abiding ci.tlz-

ens/ and they shall not be arrested^ detalnsd or Interfered ,wlth,|

proTlded they comply with the requirements in respect, of

registration prescribed in the next following Regulation,"unless |
(8) (1941) 1 ff.W.R. 52

.8

 .',^-.A..;i'-.r^"
...^.

-;-!..,.
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the Minister of Justice Is satisfied that they have acted, or

may act. In any manner prejudicial to the public safety of the
State.

^.^

In the Ontario case of Trefnic^: T. Martinet he plaintiff

brought herself within Reg. 24(t9^. The plaintiff was an; ^ f 7 ^
^ustrian and her husband ?/as a German, born In Germany but he

had resided In Canada since 1929. An application for his

naturalization was pending. Held: that the plaintiff came wlithlr

Regulation 24 of the Defence of Canada Regulations, which : . -.'
conferred upon her the right to maintain her action In the

OatsKlo Courts. Defendant's motion to dismiss plaintiff's

action because she was an alien enemy was dismissed. , ,

The remainder of the regulations In this part deal with

registration of aliens and Internment. .,^,.,,.,.-.^..',:-''.:^.,.,.i,^:~^:-

Regulations 27-51 concern themselyes with Sabotage and
Misrepresentation. They forbid Impairing the efficiency of any

vessel, aircraft etc.. Interference with telegraphic comiaunicat.-
ions and with His Majesty's forces. Regulation 29 contains the

proviso:"ProTlded th.at a person shall not be guilty of an offence

under this Regulation by reason only of his taking part In, or

peacefully persuading any other person to take part in, a strike:'
The subject of Part 111 Is Public Safety and Order.

(9) (1959) O.W.N. 587 •.. ' ^./''• \ . :!,/'^:/^^. :^^^

..^....i:^.
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The regulations under this part deal with the powers given

In the event of hostilities cocuaenclng here. Inter aliajthey

glTe the right to eTacuate certain areas, right to seek protection

during.an attac^, and further deal with damage to premises,
.' v

contamination by gas, control of lights and sound, power to ^_ / v

require Inhabitants to remain Indoors, to seize explosiyes, ?^ ":

anununition and firearms, licences for firearms, and the •

manufacture of and transport of dangerous articles. -
.', --..

••.„...

Regulations 59, 39A and 393 have caused considerable -
".;.;;;'' ;s:;'y>-controversy. Begulation 39 reads as follows:

•:^-'

;^ ;•;•:"...
59."No person shall
(a) spread reports or make statejaents. intended or likely to
cause disaffection to His Majesty or- to interfere with the

•<; •:.'•..••.•. -..?;•; -.,-

sueeess of His Majesty's forces or of the forces of any allied
or associated powers or to prejudice His Majesty's relations
with foreign powers; . ' '•"';.•.
(b) spread reports or make statements intended or likely to •

prejudice the recruiting, training, discipline, or administration
of any of His Majesty's forces; or
(c) spread reports or make statements intended or lively to be ,
prejudicial to tiie safety of the State or the efficient
prosecutionof the war." . . . ,^ ;,, ,. ,. ,-

Regulation 593.(2) It shall be a defence to any prosecution for
an offence against regulations 59 or 59A to prove that the
person accused Intended In good faith merely to criticize or to
point out errors or defects in, the GoTernment of Canada or any
province thereof, or In either House of parliament of Canada
or in any legislature, or in the administration of justice."

This section w^vaealt with in the Alberta case of . .
j

..WA,,^,?,,!.?^--.-^1^-^"^'^-'-'-^;-'.-'^^^..^..,... ..•.^...,...,,..4 ....„••,.. ..;^^/^-.....^;.^.^.,^.^..;...-.,..-,;.. j
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Jjex 7. CofflG (10) . -In that case the statements made by'a . •;;,

rural school teacher to his pupils were held to be in their"

cymulatlye effsct, "liKely to be prejudicial to the safety of the

state", within the meaning of s&c.59(c) of the Defence o'f';;

Canada Regulations and therefore were a violation thereof. ^

Fitch^K.C* P.M.y stated that tfae following matters must be talcsn .

Into consideration to arrive at a decision. ^^ ; '"::,'" •':

(1) The truth or falsehood, of any statements made is not materla;

-.thSfsectlon maSes no distinction on that basis* ' . : :':^;' ';\

(2) A person making a statement during'this war must take.this" :•;'

responsibility: Another person hearing.that s tat, DE nt may mis- .-:

understand It, place his own Interpretations upon the s:ta'teBi®nfc;,:

and In ths result have an effect whla-:h the original Speak.er :

never Intended. . / ' ' . .'" ./^". 7, -..„.,.'.. \1 _.L.,;....-..'

(5) In determining whether statements ar.e likely, to be prejud-1'

lclal to the safety of the State, Canada must be considsred as

itself a theatre of zvar. In other words, §t is difficult to

conc.elve that any statement made by a teacher In a country .s.chool-

house Is likely to affect the safety of Canada^but that is not'.
the test. Tbe statement must be tested on the basis of many

people making the same statement, any number of tlness to ary

number of persons. ------- The Intention and effect of these

regulations are most sweeping in their restrictions on free

(10) (1940) 2 W.W.R. 592 ;'•':-

. •—•.'A

^.::-:^:^.
.••';;;;

^K-M^v.^'9.^^^. •i;..^^^:.,4^-.._.l., .. „ . _~_^\, ;;•;.
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speech=--—the lid- is on and tight*
•^ '••: .^ '€-;

.:..•;-

•'.'

:'v^

(4) The whole Intention Is to eoapel IndlTiduals to maintain

silence or speak In the unconquerable splMt by which troops ;.

In action must be moved If they are. to _win.;:;.;,,'—'' ,; ^;: '.;:;- V ;..

..gs also discusses the decision In Yasny T« Xappinte* 1 J ;

In' si-uaming up he states: "I should add with respect to both

'?•'

is,

these charges that In niy opinion the accused .did not Intend .;:

the results whlch.I have held was likely to be effected. H® ts
'." .;':; ;'.::.<&, ,\.1 ,.;;,.-;,;, ^^.,;..-.,..;1.'..

in ay opinion devoutly devoted to Canada his native land, but hoi
;-•,;'

-s views whicb I hope are not shared by many* He Is a pacifist* :

Many of us can understand a man of peace;but few of us, certainly

not I., can share t he news of one who will not fight no matter

what the provocation* I am hopeful that Mr. Coffin will yet

come to see that there are issues In this war more searching than

he has so far realized, If his -views prevailed he would be

permanently under a system of gor^rnsenfc In which he wogld not

receive the consideration he has received In this Court the last

few days. He thinks this war is purely soonomlc*. ^gyg g^pg :

greater issues at stake than that and I hope a man of his keen

intelligence will yet see It. If every Britisher held his

views he would not have the privilege of questioning sren in

peace time the things which in ray opinion^' he is prohibited

from challenging during th® period these Regulations are In force

•I'•-..•;..•-.
,, -••^^-.l. - ••• :^J^ ^:;;'.L^'1.', .^tf-.-y.-^^T^u.
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He prize s. highly for hlsisslf '.his. pupils;, ana^all others; the—-
prirllege of thlnMng for himself and .expresslrig ••hi:® own • - -: •;

thoughts but 3^s not prepared to sia^e the aacrlfice_wMch .others
..;

are aaSct'sg TolQRtarl^l^ to preserve those: privileges for the ;';:

.future.",^ . ., , . '.;...,. . •._•; ••^^•.•.':..':.,;.:••. ....^ ..... .,.;.;,1:..,;'
-. ^ . ^•.rt:;''-'' " ' ...^ ••::•..'• •:•.'. ,.: .. '.' .'•;•' '"..l.:.^^::;T.:-. ;;•:;. ^:.-1;' •-; .'•...'. '- '•.•;',i..'.^^-..

I would be prone to query this case. The'facts of 'tl-ie'

.case ^how.tha-t the .accused *s state.ments had to do nat: Tilth.:.^.^^^^
•^ '•^•- - r;'..--'. . . -•: . ^ -^...-•s?:..''.;^.,-'-1.-.-'-. ; .:''1 .^::',-..^;-'..'-;':1-^<:^.^.^

•..1-"--,,^.-,.^..i,^-.:.;.

errors or defects in the Institutions aentioned'In the sec-tiori
^;- :wy - : • -.' •: :i;;- -—:—. -•••••1.-,-"-,:-&-

but with the wbole philosophy upon which Canada and th0 ..:;.':,

Empire justify their position In the war. One might •Brell argue

that 59 3 (2) (cited on page 16} would proTld& a good defence .
': '^';,'^1^'' •'';,;-y^

to this causs of action. Ons cannst help but wonder in reading

the summing up of the case whether'Pitch, K*C» £*M. -was not ,

carried away on a ware of pro-Brltlsh sympathy to arrive at .; -

a decision (no matter how justly) on moral rather •than" on legal :,::

grounds. . . . . -.
•^ .::,"..:

The judgment In Rex Y. Money (11) will serve to illustrate

my point* The headnote of t&e case reads as follows;_
-1'-^".^^..."-^-—.'^^'

"Boole?, newspapers or periodicals of the Mnd referred to in
.~"-!^"

See. 59A of the Defence of Canada Regulations must'be held •"
:,. •-^

in quantity in order for the possession of them to constltut®

a_rlolatlon of said regulati on. The pp s session oi' a si ngle
I

(11) (1941) 1 W.W»R. 95

.'.?

-1
:-"•,..'. •••.".- .'^

:- .

-;.„¥:-,. •-•.
M.^t-'-..—;;-.:!..^- T;"i-l-''''S.' • •.;'^.'f'?--t'.;'.^ o.>';i..-r"<..^—i.T..."tm.-;'l;.-.tfT>.^..il,l^.;.;i.T,;A(-..l,
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copy or a few copies.-of each of a niunber of different books .

each of which might be subrersive Is not prohibited*
One might well conclude that having in one's possession

pro-^azi propaganda, or material likely to cause disaffection

toward his Majesty, written material which could be distributed
and read in a neighborhood or rural district and which has;^ .^

been deliberately and cleverly compiled to appeal to the palate

of doubtful .pro-Sri ti shers , could concelyably Cjause Mors dafflag®
that a piece-meal dissertation on pacifism by a rural school:
teacher.fe-o .:'1'^.:- /•-/•. ! '••'•'.' / .:1 ^ '•• ';""'?'^ "'"" •;.•'' • '*;'.'-•': •\'':''>%^;'3B..^Vi^

Yet', I .must'; concede- two things •; ';':''.'^'''/ r'-;'^;'^^' ^"-•''^^
(1) that each of these cases must be decided strictly on the ;
particular facts therein and the facts have not. been set out .in
any great detail In the reported cases. ~ ;- y-.- -/ ^•».1^^^ ^

i .- l.^}-^Y^-^ .. ' ^._~(2) that In the Mon^'case the judge expressed his willingness -
to grant a stated case as to the correct Interpretation of

"in quantity'"• . ' ' '
Despite this however I would say that the decision In the

Money case was toostrjlct. In construing the words "In quantity" j
Ithe court might well have gone behind the statute anfi considered

the evils that It was passed to oTer-''come. It is taue thatthe

statute aight wellhave been worded differently In order to count-

eract the evils that It was passed to eradicate—but considering
the nature of the regulations I woul^ Say that the Interpretation

I

wa,3 too narrow*

/.-;•
a
a
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•: __ In cases of this kind we must loo): to-the question of•'

result .and not intendment-. This pplnt:was;G3.ea.rly^made,,in.the;.^^

two, cases, wi.th which I .hare just deal't and'also l.n Rsx-y.^^;^..i,_^

Stewart (12). It was held there that mens rea Is not a constit-

uent element of the offences created by section ^9A>; The 'business

manager of a periodical which contains an article contraTenlng '

S.39A may be eonvlcted of the offence although he was unaware :
<e

of the article until after the distri-butlon of ths perl'odlcal.
——-——~^' ?•"-"

,Since writing this comment on Rex -v. Coffin and Rex .v»

Money the decision i&f the Supreme Court of Srltlsh Colurabia

In Rex T. Ravenor (15) has been reported. The decision In

.'^•.

";.- •••.r-..-....,;-;.' . .'•

.;:,;.^.^..

several respects substanttates the argumeots I have sdt forth. ; -"":.,

The facts of the case are set, out below: ;.

This'was an appeal from the decision of H*S* Wood, .'Esq., K.G»

police magistrate on the following charge: That at the City of

•yancouv-er on Aug. 20, 1940 Wilfred. RaTenor -unlawfully ;4i.d .^.nQW-^;

Ingly have In his possession in quantity docuaients containing

Eiaterial likely to be prejudicial to the safety of the State,

contrary to Regulation 59A of the Defence of Canada reguiations^

and, was sentenced ,to a fine and Imprisonment.

The accused was In charge of a book shop which was

managed by him.on behalf of a company ovrned by the. Communist,

; -- •'.;' . -.•'

. • ••• ':-':.• .•v^^.'^ -

^••\'s.:

^:^.s

i

(12) (1940) 1 D. L. R.. 689
(13) (1941) 1 ff.W.R. 191.

~1
•:

^.. !

...•.....,

•^K^'-^ii^. .i-^i^^^£^.^^..^..^^,_^
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Pa-rty of Canada. Most of the-exhibits put in "by-the Grown were.^
books and pamphlets seized In that shop/and Included in the • • :

exhibits was.correspondence that left no doubt" but that -the ':"-:"

accused was a highly prized member of and zealous worker of'said
•'1:-:.".:':;/:.'.\..:' ' :\i.'':.:.^farty', which by Regulation 59C (1) (a)'o^ said Regulations Is ;

^
'.'.-•- ::.'• '• "-. i.\.declared- to be an Illegal organization. -'..'^:;^

^ . . ' . .. . . .' ' -• - .' .• . ..' - : ^ " '; ^."
Held: That ths seized books arid: pamphlets put in"as exhibits' - •^

tn support of a charge under see. 59A '(c) ; of. said J Regulations .:^.

must be read, not In an academic perspective blit in the light of

and having In mind the Defence of Canada -Regulations and the fact

that Canada Is at war;, the test question .feeing: .Are they likely -,-
to be prejudicial to 'the safety of the State or-'th® efficient

prosecution of the war? The conviction of the appellant was ---

", -affirmed.-•-" .; • " ' ' . . . ..' ...'.'''. ' •^.-:1'.- ':;"";:':.;,.: ^ ^^:
It would be Interesting to note here the evidence adduced. ;;

by ons of the witnesses, namely. Professor Angus^who among his

many attributes to distinction as a man of parts'^ .In-addl.tion . . .

to being a professsor of Sconomtcs at the UnlYersity,'is a ' ' '
member of the leg,--al profession, one of the Rowell-Sirois :^

ConiGil sslon and a student of political theory.-Mr Angus had J '1 ^1
read a mumber of the exhibits seized from the possession of the
accused but was ashamed he ha,d not read siore* Se was :of th® :

•opinion that the circulation of the books at the. present time : ••.

would not be prejudicial.' He had been,-or is, a student of •;•-;'.-

••yg..-:^.,^^^.,.,....,'•:..•f^t'].i.';-i''-';'t.- .••r.A'i (.--*.•:>.
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of Mar-xlsm^ and this philosophy' has profoundly affscted hUTnan
th'ought. In the last few yea£s. • ^.^ ., ^,,.y,-^'^..^^^^...^, .^.,;^

-'- :••- .r.:'':-

It was argued on behalf of the accused that if the

.^';.=./

•:•••::• ."-..'.:.•

•L

construction tha-t Crown counsel asked b.e put o a the Ragulatlons
.^"was In fact applied tliat it would be an outrage sn lib sral; and'?'-;.L

•s' • ' : • • • • • . •• . . :• '.. ; :.• ^^ ...;••;•'"•
.', .•"..^..-;;:'":1"and intelllgaat opinion and a Tindication of deBiocracy-ln^it^^.;

rfestralnt, on personal/conduct and liberty. Sllis, C«:C.J. -...:;^..S;
-•.'• "••••••..•r."

-?;-~^pointed out, that most, if not -all, laws are a .restraint ..and ,a:\:

necessary restraint, on personal conduct arid 'liberty, - War" ^"::^^;
increases that r-estraint*...... .and to quote: "My "duty Is to;;i
Interpret, and give effect to the laws -as they exist." ' ••i -

Dealing with regulation 593 we have the case of Rex 7....
,.-;•

gluge (14). In this case a prosecution was instituted by the _:'
laying o£ an information arid complaint oh July, 1940 before -::;.;•
police Magistrate Rankin on which date Klugs was placed under'••

arrest. See* 39B{1) provided as follows: tt A prosecution for
an sffence against either Regulation 59 or 39A of these \:'../\.''^.

Regulations shall not be Instituted except by .or :v?lth the ; :. ;

consent of counsel representing the Attorney Gene-ral of iCsnada"-:^

or of the :.provlnce.n The necessary consent to .author! ze^t.he;^", ;

ins-tltutlon of this prosecution was not given until July 20,.

1940.that ls,three days after"Institution of proceedings. :.'^'^.^'\.''.

(14) (1940) 3 W.W.R. 57
;, •-••.-

-^••^\,^
•;.^

asSs ^~ie:u,:i>i.,.;u,t.t

i';iilil^J.::-''{
^^,i.,.---...l

..•:-.....-.,,.,-.-.,».^...,,
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It was held that. where the consent Is not given until after:.

the prosecution has-been instituted^the^Gpurt^s without .^
'- -• • ••.';• • . -; .^.•.^.: :.:•- .•^....^1..'. -. :....,•. t,.\,.

-jurl 3d! cti.on.and,, the..whole. p3~o.ceedings,.are^a :muillity.ab:,initlo.:; . .|

and therefore In such a case where the charge'is: heard and.' ' .'t̂

•dlsniissed there is nothing to appeal;:from< -^ ,';^^^,/^./-^ ;.'.^^.';^^

The Kluge case Illustrates the necessity for strict

compliance with imperaltve provisions of- the .aGt-.---Thl^.,.c-ase-----.. .||
.' ~. • •.'".. - :•;•-.' ~; -7- - - .::';/^ ..^;^''^:' ..<\'.Y^^^^

was. follpw.ed.jbyaan amendment to^; Regulation 592!^whlch states, that ^
::'.^y^';';^'':.:l;'''^^%.r^

"Provided that this paragraph shall not pj-eTen.t. t.he.arre-st.or
:^. : \-" •'•-;-."::-;

aa

the.Issue, or the execution of a warrant for the arrest, of any g;

person in respect of any such offence, or the remanding. In

custody or on bail, of"any person chargea wtth . such -air offefice 7- ^j

notwithstanding that the consent herein required for the ..

Institution of a prosecution for the offence has not bsan " '•

obtained" . . . . .::..'.^^r...^... .'. .-.'^ ,-.:,.,..

The amendment to tlie act serves. •t/p:illu8t.rate that,It was

fairly possible that the original Intent of the legislature

was to make this section directory and not Imperat.-lTe. How-

ever,on the wording of the statute as it stood .at that ctiiae

.the decision of the police Magistrate was the only one that

could be rendered. "Where the act or thing required .by ,a, ...

statute is a condition precedent to the jurisdictl.on of the

tribunal, compliance cannot be dispensed with. It would riot

be competent to a Court to dispense with what tRe Legislature

.had'made the ladlspensable foundation of Its jurisdiction."
''': ^ •:-^'r:-'-'^-v^^^ •— s!^'-'w?^^S-/''f^-;, ] ' ' . •• .:"'"''' .' •.•'••;-.••••.'•.•, •• •• .•.•...".:
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It Is concel-rafele .that an even greater miscarriage of. justice :i''i"^¥-

could' occur '.by,, requiring strict compliance' with procedural reg-uislteE
• ...

than couldwlth questions regarding subsfantatlre portions of. the./r',
J.;

statute,:- •"••.:, •• • .• ,. ^ : . "':.;;::'. '.; : ''.'/'.•

I might point out:at this time a few general observations,on; ;

war-time legislation. -It is clear that the drafting of-:stafutes^:;,

has not nor ls..itll'kely to reach a state of'perfection. ,.There has

been "in the vyar-tlme legislation mistakes and thus as Is necessarily

the case the need. for, amendment. The question is then resolved ".^,..;.-^-

down to the extent to which the court can give a broad Tnterpre'taflbh

to this legislation^ thus putting into effect the effo^rtso¥,tha'//

legislators in order; to avoldrithr&e unhappy results:~; ; ^ - .-; ...-:;:

(1) -the setting aside of a case on a technicality.-^ -. _^:. „ ;^
(2) the failure to make the legislation effective at the time of the.
breach. The war is of limited duration'and therefore to be of any
practical value war-time legislation must be enforced at the time
of the breach. (Sxample-an element which Is subversiTe. )..,.:
(5) the resultant, failure to deal with the particular point and thus
create a precedent. ;' ;:; ::-.:• :.•..•.••; •;

I might.Illustrate my point with a reference to a case .._^.:^ ^•..,;.

which does not deal with the Defence of Canada Regulations but. .

which nevertheless bears out ray commen.ts. . In Rsx T._Sin^ger (15}. ';

the defendant a .retail druggist was charged under paragraph two of
•*?• • . :." . . . ^^.- -. . . ^ ---.«- „.".. „ : »; ",' •;''"--; .•'-the i[egulations dated llth SeptesBbsr, 1939,01' the War Measures ^"•/

Act, Chapter 206 of the R.S.G. 1927, by wilfully selling codeine, .

a_ narcotic drug mentioned tn part two_of_the schedule to _ --

(15) (1940) 4 D.L.R. 151
-1£.<. ^,^-^ ^...-. c.^- v\^•\"\ i^ c^^-.r-.^'.." 0-^4^ ^ <^-i-~,^-^-»-*3^?^ •

'^'-^;:.;l-:;.;:
"-^'*^t.b='^.
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the Opium and Narcotic Drug Act, without first having had and ob-

-~

tained a written order or prescription therefor signed and dated

by a physician, the whole being contrary to see. io4 of the ::';;:

Criminal God:e*; .,. -,'• • . •-,•''.. . '.:;...•:•'..•• .•.'•T::,.:~'. •,:,,;•: ^',,:-;:

<

It was-Held that^ since section 3' {2-} of^ •the War Measur&s Act,::'-- ^--

; merely enacts that orders andregulations^ma.d.eby'theGoT&rnor—:-^

In Council under s. 5 "shall have the torcQ^ of lo^n.,-withont /•--^
\ '. . , • ' . .. . • . • ' :. . . -' . ; • . •.,' •.;...;'

adding that such orders and regulations shall be deemed, t'o:be::',

•part of the Act, the violation of a regulation made under section

5 which prescribes no sanction for Its enforcement is not:punish-

able under section 164 of the Criminal Code,, which relates only -:,

^f"Acts 'of Parliament pr of the proTinclaI:legislatures^:^'^; ^j^^^

Bond *T. pointed out the necessity of haying In the sectron . - •.:-: '

V-/^'^? such as (or their equiYalent)-----—-"Such orders 'and regulat^o^is..

shall have the same force and effect as If embodied in this Act."

He goes on to say that if parliament intends to proTlde. that ;

regulations so made shall have the same effect as If enacted by- .;

the Act, then Parliament must surely say so. " :. •

This case was also followed by amendment —"—but despite

that, one might easily infer that the Intention of the legl.slature

• -was not carried out and that the interpretation placed on •the-""-..

section was.indeed narrow. ' ^ ;

It can readily be seen that the courts to.ok the more . ,

reasoned view in the tenner ^case(^htch I have already dealt with^.;
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Part IV of. the Befsnce of Canada Regulations deals with ;^
Ships and Aircraft, part y. of.the act deals with.Sssential

Supplies and gives the Minister of Natlo.nalDef ence/wl de powers .

to requisition essential supplies when and if It should becoiBe ;

expedient, so to do. Fart VI of the act contains the gsneral ,

and supplementary provisions and also includes sever-al :
IK . : . ' ' . .
saying'clauses. ". ' . . '.-•...::',:'-:;;'.'..:.';..:'••

•';'-^.-:'.''. ' • ...'\;. .- •,.;

As I pointed out at the outsetofiay thesis. I will deal,

briefly with another act passed under and by virtue of the.;.;

War Measures Act, In order to get away from war time legislation

as strictly applicable fo t~he defence of-eanada..Mydissertatior,

"': ?^""'^.

•-.•.',':.^. ;: •:.
:'.''::'';'^,.;:;.^'

."-•

can at best be' sketchy :but I will attempt to point out th-e

attitude of-the courts to trade and commerce while their,cQUntry.

is a country at war. , , . .::

I might indicate here -that In general the ppQTisions of ,

Trading with the Enemy are more specific than the regulations

set out In the Defence of Canada. Many of the -provisions in

ths Defence of Canada Regulations have been stated In wide terms

in order to allow for the exercls& of the discretion of the '

rarious persons who have power over the orders therein contained.
On ths other had'h this would seem to have only oneparallel In

Trading with the Enemy,and that Is in regard to the Custodian.

The wording of the sections is less arbi.trary and: more concise
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•,t:.

and the subject matter is.more clearly defined. The relevant ; :
sections.1n the i nt erpr.etatl on see tl o ns are i n no -way synonymous.:
I» Z,.G,_._'yhite Snslneerins- Gnrporationy. nnnart-f an. naT- pinri T?^nndry','.^^.
,00.' (16) it was held that the definition of "enemy alien" in ^.^.^
Regulation' (1) .(c) of the Defence of Canada Regulations, 1^39,^^^
relates only to defence matters and does not apply to the definition
of enemy alien for financial and trading purposes,, which is goyerned
by the regulations respecting Trading with the;Snemy,; 1959. Thus a

plaintiff who alleges himself to be a German refugee of polish origin,
domiciled In the United States and resident in France Is not an :;^/
"enemy" within the last mentioned Regulations and is not preventeol ."

from bringing action In Canada for a debt, and there being no allegat.

ion by the defendant impugning the truth of the plaln-fclff's state-

Rents defendant will not be allowed to sxamine such plaintiff before

adjudication on the action* . • •i^.:^'-::\'':'^

The purpose of our courts in dealing with contracts made .•.;:.

with alien enemies has been aptly set out in the judgse nt of Maclean

J« in^si'^^J'C^^Qs^r^&J'y^Qf Stqt?^Q,f,_nF>riRd?i (17) • .... , •

"There can be little room for doubt but that the purpose of the

Trading with the Enemy Acts enacted throughout the British Empire
and the United States was to interdict all Intercourse^ commercial
'arid .Jion-commercial with. all enemy ^tionals, and to
(16) (1940) 4 D.L.R. 812 - ,
(17) (1^59) 2 D.L.R. and particularly at 548 . -. ; ':

k
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../l...r4-29--'-'l,'';^;^.?:.''V.':,''••':' .;,.;^';-t,^:::;;l;^,':':::1' '.'••^
prohibit the doing of acts tending to the financial benefit of such -~- <;

nationals, and judicial decisions during the war. show that the gui.dlng'.:

principle was the destruction of the credit and trade of the enemy , •:'.:
;'• '' • ••• • • • ' . - -.' . .^ . • - . • -• • .-.. ' . •"-. - :'-v:^",'-

to pnsrent hispoy/er of resistance being Increased and to ensure, that ,\
I- ^ ;^-1..-:'.- ..: .;;,•,:" •.' ,.,. .. ,1 . • ....1"-'. :'., -.,:.,..-1;:':':.'":'

the property of the enemy tangible and intangible, through gorern- '

mental agencies/could^ npt__bej^sed_as the basis of credit In foreign

countries by the enemy owner for his' GoTernment. I quite agree—— ^

that when you come -to Interpret Consolidated Orders or any other ;,:

war measures the objects ,of the same must be held strictly in mind. •;•:';

One must consider not. only the wording of the war.measures but also ..

their purposes, the motives which led to their: enactment and the cond-

Itions preyaillng at the time,.; In time of war particularly the ;.^.
''••..."^•.^•.•.^ '•

substance of things must preTail over form^ and usually all - ^^.^;^
technicalities must be swept aside." The facts of, the case were: ,.;;'/

The claimant In 1919 bought from-a Serlln Sankshares;of the common ,,;

stock of the C* P. R* Rly. whose head office was In Canada the shares

of which were registered in Ney/York. The claimant seeks an order ,

inhibiting the Custodian from interfereing wlththe claimant's right

to ha.re the certificate of said shares registered in his name. In .

the share register of the Canadian Faciflc. The certificate for /: • ~.

the said shares are in the possession of the claimant* leld: that

he was not entitled to this order by virtue of see. 6(now see. 5)

of the 1959 consolldatlonof •.; : -;-:.''.. —:-'.:;.'';

:.^ ..

:.•.:
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Trading with the Enemy.
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•"•":'^.^. '^^.".^
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It might be well to note here that ths courts have not
?1: -' .":"^".^: -i."^-,:-»ft^

allowed the Trading with the Snemy Act to be used to over-ride;
.-:.:- :. •-.••^ ..;.. ^•-" -/-i^^.--'••::;. ^". •''•--'..:'.^:.-:':^:'^c^.^.,:1

the ordinary laws of contract Where the party I n-ro king Its .^'^••'::.i,'";'

provisions Is not properly within the amnolt of. the act.
'.?•";...-,&.;.:.:

'.v\-

The obligation of a del credere agent was enforced ln-the • ,
,/ •:- ;>

case of Kohnstamm Ltd. v« Ludwlg KruiBm (18) * The facts are Y';^
,....-'..

y'^'
set out below: . .' .•.••••' . •'•:.'' '•.••;. °:"'.:.'".."'<^:.. .•.. ..^

'.- ^;-.: .^ ;.: .,.'"''..'. • ,^ " •'.•:., -..: . . .: ;-:-.;,..-;.-.;.-,!^ ?"' ,.^ .•".::,• .•'-'-?.-;•., ^ :'::.^, ^^;-':?;-^-
3y a guarantee in writing the defendants, an English company .•.;.T:

....S'':'"..' ;..:;;!-.;;/''v-;:;,:^

guaranteed payment to the plaintiffs another English company ;.^:

for goods to be supplied by the plaintiffs to a German Compaay .

Sefore the eutbreak of the present war the plaintiffs had . ,.

sold and delivered to the German company certain goods, the price
i?s

of which had not been paid. After the war had begun the plaintiff!

-s brought an action against the defendants (guarantors) claiming J

payment of the price of these goods:"

lleld:(1) that the plaintiffs by reoovering the amount which they

claimed from the defendants could not be deemed to have traded

with the enemy within.the meaning of the act. Inasmuch as by

accepting payment of that amount from the defendants as guarant-

ors, they would not discharge any obligation of the German

company who as principal debtors, ^rould still remain liable

for the amount to the defendants, and further because they had

in fact only traded with th£-2nglis& [ipl&Sjitl^f. •

I

i

g

S*i

l(i

 1
El

(18) (1940) 2 K. 3, 559

.^,,—::^
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.'. -;i:"

Nor will the court allow a party to escapeJfrom

.:. .-.,,^. -;•;.,;. ^ ..;.

•..^:-\., '.^

liability that has been properly incurred in the ordinary course o
of business. Where the terms of the contract can'be'carrSdout

without infringing the terms of the contract £^a court will

order this to toe done» In the case of Hlndiey and Coapany v. ^-^;

I

General ?ibre Company limited (19), by: a contract dated .Tuly^ ^1^'.
27th, 1959djute wast<-b be shipped from Calcutta for. Hamburg,, ^^'

'- •.'•• ^, ^

Antwep ..Rotterdam, Sremen, between September, 1st,,;, and October '..,:^.
21st» 1959. The buyers had to declare the port of destination. ;"^

•;•

War between Great Britain and GerHany broke out on^ September .

3rd, 1959 and thereafter trading with the enemy became Illegal -:

under the Trading with the Enemy Act,1959. On Septeaber-llth
the buyers declared Bremen as the port of destination. The seller!

thereupon clalmsd that the contract must be regarded as cancelled |

The buyers on September 27th withdrew their declaration of

Bremen and on October 3rd declared Antwerp as the port of dsstin- |
satlon. Held: that t&e declaration of Bremen was a nullity and |

ttet as the contract, could t)-e performed in a legal manner the

buyers were entitled to ?/lthdraw the bad declaration of Bremen

and to declare Antwerp as the port of destination, so. that

as the sellers had not delivered the jute there the buyers

were entitled^to damages^for the s ell er's breach of _ contrajc^
(19) (1940) 2 K.S. 617 • ;; . ... :: ^•.y:-:\^'--\^^^^
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Before leaylng Trading with the Enemy, I will point out one of

the. raany concrete examples of ths thoroughness and coaiprehensi'/'eness.

of this statute. I have set out the purpose of the act in the Spitz

case. The act has endeavoured to prohibit the doing of acts tending

to the financial benefit of enemy nationals* The fraaers of thi3

act have sought to cover every possible and concelrable source of

gain to the enemy. Ssctlon 29 of the act reads as follows:

29»(1) Any money which, had a state of war not existed, would have

been paya'ble and paid to or for the benefit of an enemy, and any such

money which shall become so payable after the co;nmencement of the

present war shall be paid to the Custodian by the person by whom

it would hare been payable, and t&e payment shall be accofflpanled by

such particulars as t.he Custodain may p.r.sscribe and require and fc;hall

be held by him subject to the provisions of these s.nd any future

Regulations.

(2) WlthoytrestrlcUn^^the ^ensrali t,y of ^ paragraj)h (1) of this

Regulation it shall ba deemed to extend to and include raonsys payat'Je

by way of-

(a) divldsnds. Interest or share of profits,

(b) any payment in respect of securities. Including the payment of

any securities which have 'becorae payable on snatux-ity or by belng

drawn for payment or otherwise,

(c) any moneys due under or in respect of any policy of assu.rancey

or insurance, .

^) any paymant 3-n respect of requl.sltloned property, .'. ,
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(e) any payment under any trust; will or settlement, . .

(f) any other payment required to be .ai&de to the Custodaln under these

or any other Regulations. ;' . ' , '

An example of ths working of this sect.lon is that today tlie '

following stipulation Is put on all grants of letters of admlnls-
; i'1',.

tration-..
>< ;' ',• " • •;

"This grant is made upon the condition that no portion of the •

assets shall fee distributed or- paid during the war to any benef.i.ciary
y . ^ / ":"' • • •-•'"/_ • •

or creditor who is an eneuy, as defined ^y the r^egulat-lons respecting

Trading wlt.M the Snemy (1939) or to anyone on.su.ch eriCir.y l's behalf •
w .. . _' ; ' " :'; -•

and that If there is any ...such enemy interest nor^ or s^ibsequently In

this estate it rcust be immedis.'tsly reported; to the Custodian of

Snen'y Property ^ Ottawa, Canada,and if any disti'-lbution or p&yEient

Is niade contrary to this condition^ •Ihls grant, will be forthwith •,

revoked..'''

I point out. this e&ctlon as an exaniple of t-he al I-sss'b racing

proTlsions of the act. and the .English cases to Indlca-te Ihat t.he

courts haT® not allowed its prbrislons to be Invoked wner& they

do not In fact actuaJ.ly apply* . , ^

The whole tenor of war-time legi slat.ion. has been. t.o present

a. united front in the fa.ce of aggression anO. bloodshed, It Is

obvious tiiat t^e ordinary rules regarding freedom of .speech, of

trads fand coiaKiercs and of the liberty of the subject Must be put

-;•
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Into a.beyance for a tlsie at least. Ths question {p/hlch Is one of ;

some nicety) Is how far the legislature may go without vindicating

that ye-ry principles of justice for which we are fighting. I ha-re

attempted In this thesis merely to point out some of;the.problems. .:

that have been and must be dealt with In war-time legislation, by

reference to two of the more Isiportant war-time statutes. Sdy piirpose

has been to present to the mind of the reader a discourse on the

prlHciplss and reasons underlying this legislation and the extent to

which they have found expression In ths statutes and decided cases

dealing with t?is?a« • ' . • . •"•••',' ^.;,;.:;^;.'- ; ';:..."•

In conclusion may I express the sincere hope that. the Ideals of

British justice and democracy will be maintained and that-proceedings

in our Courts of Justice will. soon retusn to their normal beat as In

psace-tlice. . .. , •..:• .. :i-'^-

t^-l-.,;;

"SARAH DORI'1MAN"


