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THE RULES OF EVIDENCE AT COURTS MARTIAL

: ' 1
(A STUDY OF THE MILITARY RULES OF EVIDENCE)

. . 2
"The Adoption of a code is not

likely to do any harm...
However, a code is not a
panacea. One must not

expect too much of it."

1. Order in Council P.C{ 1959-1027, 13 August, 1959

2. Lawson, H.F. "A Common Law Lawyer Looks at
Codification" (1960) 2 Inter-American L.R. 5,6
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ABSTRACT

THE RULES OF EVIDENCE AT COURTS MARTIAL
(A STUDY OF THE MILITARY RULES OF EVIDENCE)

Arthur K. SWAINSON, LL.M:.
The University of Manitoba, 1976

 Thié fhesis is a‘stuQY'Of‘Canadian
Governmen£ Oorder in Council P.C. 1959-1027,
13 August, 1959, called The Military Rules of
Evidence;’-fhe authority for the Ofdef in Ceuhcil
was an améndment in 1959 to Section lSZ(l):Qf The
National Defence Act of 1950. |

This amendment states that '"the rules of

evidence at a trial by court martial shall'bé such
as are established by.ﬁhe Governor in Council.”
This section is now Section 158(1) of'The.National
Defence Act (R.S.C. (1970) c.N-4);‘ |

| Prior to 1950, fhe'rﬁles of evidehce-at
Canadian.cdurts marfial weré those practiSed in
Eﬁglish ¢ourt$zof criminal jurisdiction. »From 1950
to 1959, the rules of evidence at Canadiaﬁ‘coprts
martial were those practised in the crimiﬁal.courts
of the pfovince in which the court.martial'was held,

or in the home province of the accused if the court




martial was held out of Canada.

This thesis is written in three parts as

follows:

(a)

(b)

(c)

Part I contains a.short histoficél

‘review of military law, an historical

examination of the rules of evidence at

~ courts martial from 1867 to the present,

and an outline of practices aﬁd procedures
at Canadian courts martial. |

Part II contains an examinatiQn Qf the
meaning and scépe of the 1959 Améndment

to Section 152(1) of The National

.Defence Act of 1950, a discusSioh of
whether The Military Rules of Evidence

established by that section are in fact

a code, and consequently exhaustive, and

. a review of the civil law of evidence that

is applicable at courts martial'if The
Military Rules of Evidence make no provision.

pPart ITI consists firstly; of the study,

" as illustrative examples, of confessions,

documents, judicial notice, and privilege,
and a comparison in these areas between

mllltary and c1v111an ev1dence law-




secondly: a review of The Canadian Bill
of Rights and relevant cases in the field
of equality before the law, and thirdly;

a chapter consisting of conclusions and -

recommendations.
The‘writer'concludes that-SectiOn 158(1) of

“The National Defence Act of 1970 is 1ntra Vires‘

Parliament ‘and that The Military Rules of Ev1dence

are not, and need not be an exact summary of civil
rules of evidence, although they are very'similar.
In effect, order in Council P.C. 1959-1027 is a ccde
of'evidence.

If there is an article of The Military Rules
of Evidence, even of a general nature, dealing with‘
a questionvcf evidence before a ccurt,martial, that
article should prevail over a conflicting civil rule
of evidence. 'Alternatively, if'there is no

provision in The Military Rules of=Evidence.COvering

a questicn of evidence law before the court, the law
of evidence practised in Ontario criminal courts of
ordlnary Jurisdiction will prevail.

Some changes in The Military Rules of ‘Evidence

are recommended in the final chapter, although none
of them are major in scope. The Military Rules of

Evidence have served the military well for seventeen




years, and should continue to do so. It is
unfortunafé that no civilian lawyers have written
about this code, which is the only code of evidence
in Canada; What is even more suprising is that
'Federél and Provincial Law Reform Commissions have
‘never commerited on this code.

Fihaily, the.importance'of this éode lies in
the fact that it would apply at the trial of Canadian
citizens subjeét to the Code of Sérvice Discipline,
regardless.of'the éize of the military. It is
therefore-pQSSible, that in unforseeable éircumstances
"or emergencies, The Military Rules of Evidence could

apply tq'millions of Canadians.
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THE RULES OF EVIDENCE AT COURTS MARTIAL

(A STUDY OF THE MILITARY RULES OF EVIDENCE)
INTRODUCTION

Codification of the law of evidence in common
law jurisdictions has generally been resisted by
common law lawyers. There has been some codification,
particularly in the United States, and their codes
gppear to be reasonably satisfactory in practice.
There are no codes of evidence in any of the Canadian
civilian jurisdictions.

The reasons for lawyers resisting the
establishment of legal codes of any kind ars almost
ss numerous as thé objectors. Mr. Bill Pierce, who
became President of the National Conference of
Commissioners on Uniform State Laws in 1968, probébly
knows as . well as anyone why common law lawyers object
to codes;A Mr. Pierce's comments on the objections to
the probate code are just as applicable to ofher
codes. He stated "The uniform probate code will
especially bring out a lof of resistancs,‘ There's
always general inertia, of course, but a lot of
lawyers Will battle it.bedaﬁse when.ybu.prbpose s

changed way of handling probate you're




. : ‘ S 1
repealing their knowledge." Since many codes,

including The Military Rules of Evidence, are
written with the rather idealistic hope that

laymen can ﬁnderstand and use them, such codes

db émoUnt to a.form of repeal of some lawyers'
‘knowledge since they presumably feel much of their
 knowledge will become redundant.

| It:has.Only been in the Canadian Armed
Forces, with their very strongAdésire for
"conciseness, ease of access to information, and
uniformity, that a code of evidence has been
enacted, and haS been in force for almost.seventeeh
- years. | | |

As will be statéd in the £final Chapter, The

Military Rules of Evidence, which are a Code, hav§
been a¢cepted by military lawyers and laymen who
also use them. This Code has functioned sucéess—
fully for years, and while it certainly is not
'perfect, it contains a very large part of the general
law of evidence continuously employéd in court.

Unfortunately, The Military Rules of Evidence are

1. Bloom, M.T., The Trouble with Lawyers
(Richmond Hill: Simon and Schuster of Canada
Ltd, 1969)




virtually unknown outside military legal circles,

. and the writer can find no written cbmments about
thém in civilian legal publications. |

Even the Canada Law Reform Commission has,
30 far as the writer can determine from the
Commission's Working Paper and Reports, never.
mentioned The Military Rules of Evidence. When

: C , -2
‘the Commission published its Research Program

it did state that the law of evidence practised at
military courts martial would be studied in detail.

However, by the time Study Papers on ®vidence No.s

1 _to 43 was published a few months later, the
Commission had apparently forgotten about The
Military Rules of Evidence. The ackhowledgements

in the introduction to Study Papers on Evidance

No.s 1 to 4 list Law Revision Committee Reports,

Evidence Acts and proposed and enacted Codes of
Evidence from many countries and particularly from
the United States; - Strangely enough, there is no
mention made of The Military Rules of Evidence,

although the writer knows quite well that The

2. Canada: Law Reform Commission: Research

Program, 16

3. Canada: Law Reform Commission: Study Papers
' on Evidence No.s 1 to 4, at 5,6




Military Rules of Evidence were studied by the
Commission. Apparently the Commission had simply
dismissed The Military Rules of Evidence out of |
hand. |

Three years later when the Commission's

4

Report on Evidence  was published, including a

proposed Code of Evidence, there was still no
acknowiédgement of the existence of The Military
Rulesvof Evidence. This omission is very
unfortunété, since the Law Reform Commission was
an ideal forum in which to study and comment on
The Military Rules of Evidence.

The purpose of this thesis is to examine
.the statutory authority for The Military Rules of
>Evidence, form an opinion as to the scope of that
authority, and attempt to determine whether or not
The Military Rules of Evidence authorized by the

Governor in Council are intra vires the authority

provided by statute, namely The National Defence
Act.”> |
To accomplish this aim, the writer has

divided this thesis into three parts as follows:

4, Infra fn 43 p.35

5. R.S.C. (1970) c.N-4 s.158(1)




(a)

(b)

(c)

Part I is composed 6f three Chapters
which examine the history of military
law in general, military evidence law
in particular, the.relationship-
between the civil populatioh and the
military in Canadé’since'l945,;and the
practices, procedures and problems of
courts martial which are uniqué to
military courts as distinguishéd from
civilian criminal courts.

Pért II contains four Chapters which
examine Sections 12(1) and 158(1) of

The National Defence Act, try to

determine whether The Military Rules
of Evidence are exhaﬁstive, and study

the difficulties created by questibns

of law not provided for -in the Rules.

Part III contains seven Chapters.
Firstly, four areas of The Military
Rules of Evidence are selected and

discussed as illustrative examples of

how The Military Rules of Evidence are

employed in practice, and what the
Court Martial Appeal Court has said

about them, if anything. The areas




selected for examination are confessions,
public documents, judicial notice, and
privilege. There is a separate Chapter

dealing with The Canadian Bill of

Rights6 and its application to The

National Defence Act and The Military

Rules of Evidence. The final Chapter

contains comments and recommendations

which the authorAhopes would, if acted

upon, improve the clarity, effectiveness,

and employment of The Military Rules of

Evidence. |

The writing of a Code of evidence is very

difficult under any circumstance, but employing it
.within the framework of the larger, more diversified
civilian legal system is extremely difficult. Military

judges have, on the whole, dealt adequately with The

Military Rules of Evidence. However, even when the Rules

were applied with some uncertainty, the rights of the
‘accused were always scrupulously protected. Unfortunately,
until lately, judges rarely gave reasons for their

rulings, and consequently, trial 1awyers.did not have

available to them the benefit of the judges' thoughts

and approach

6. R.S.C. (1970) App IIT



in arriving at decisions. The result has been that
prosecutors and defending officers have often been
unable to learn with certainty why a particular
rule coﬁld not be applied, or was interpreted as
it.was._ However, in the last two years, military
Judges have begun giving reasons in some cases, and
this has béen most helpful.

The comments in this thesis and the recom-
" mendations in Chapter XIV are those of the writer
only, and may be found to be rather theoretical in
some cases. Neither comments nor recommendations
herein'arekintended, in any way, to be critical of
military:judges, Court Martial Appeal Court
Justices, or military lawyers responsible for
administration of the Code of Service Discipline,
The Military Rules of Evidence, or the court
martial system. Consequently, those who take the
time to read this paper should not search for
comments or innuendoes that reflect criticiSm of
themselves-bersonally, since none exist or are
intended;

While the writer has no illusions about the
importance of this paper in the scheme of things,
it is hopéd’that it will stimulate some interest in

the only code of evidence in effect in Canada, and




will encourage military lawyers in particular to

-look more deeply into The Military Rules of
Evidence and perhaps to write the occasional
article or even book on this very interesting

subject.




'PART ONE
‘HISTORICAL INTRODUCTION

CHAPTER I

SHORT HISTORY OF CANADIAN MILITARY LAW

Introduction
| (i) General

The 1ntroductlon to a thes1s should normally
be quite short because the subject under study,
whlle often a very narrow one, is famlllar,'at least
to a degree, to most anticipated readers. Such;
however,.is not the case in Canada with the subject
qf Militery Law; Unfamiliarity is even greater in
the specialized military law field of the rules of
evidenCe applicable at courts martial. The writer,
therefore, considers it is only fair to the reader
to write a considerably longer introduction than
normally would be expeeted, so the reader will have
| sbme'understandihg of the history, circumstances, and
environment, which led to the present Canedian court
martial system.

Military law is a very specialized field
practised by few lawyers in Canada. It has evolved
from British law to meet unusual circumstances, both

in peace and in war. Practice, pleading, and the




10 .

'rules of evidence employed at a court martial»aré
sometimes different in many respects from those 'in
civil‘courts;;, Some of these differences will be
dealt with later in this thesis, but two e#amples
will serve as-illustrations. Firstly, fhé_éode of
. Service Diséipline,2 beiﬁg Parts IV to IX inclusive

of The National Defence Act3 contains no provisions

-ét'ail for .the holding of a Preliminary Hearing, a
.p£OCédUré dear to the heafts of so many civilian
defence cbunsél. Secondly, most Canadian courts
martial are heldifar>from law libraries and other
source méterial, thus creating a need for'a'fairly
simpie and complete law of evidence. This latter
example is one reason why The Military Rules of
Evidence4 were written.

The whole field of Canadian military law,

including substantive, procedural, and evidentiary

1. National Defence Act, R.S.C. (1970) c.N-4 s.2

It is appreciated that the expression '"civil court”
normally applies to "civil" as opposed to "criminal"
proceedings. However, unless the context otherwise
suggests, "civil court" in this thesis means "a
criminal court of ordinary jurisdiction" as opposed
to a "military court martial."”

2. See Chapter II
3. R.S.’Co (1970) C.N—4

4, Order in Council P.C. 1959-1027 13 August, 1959
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law has come to us from the United Kingdom. Thus,
it is appropriate to examine briefly the development
of British military organization, and the law that
evolved along with it from its earliest inception up
to 1950.

(ii) British Background

Prior to The Restoration in 1660, British
forces‘were only raised as required. Every able
bodied freeman between the ages of fifteen and
sixty was duty bound to answer the King's summons
to arms. These troops were required only to serve
in the United Kingdom, and even in some cases only
in their own county. This was called the General
Levy. |

Additionally, there was the Feudal Levy by
whichithe Moharch required lords to whom he had
" granted lands to provide troops, or funds and equip-
ment. Usually, however, fully equipped troops were
supplied. The problem with the Feudal Levy was that
troops could only be required to serve out of the
United Kingdom for 40 days, and even this requirement
‘was eventﬁally called into question and dropped. |

These two procedures for raising troops
gradually began to be abused by the Monarch, culminating

in the activities of Charles I who made demands for




i2

Feudal Levies almost exclusively in the form of

money and arms. This tactic‘was looked upon as

a form of taxation without the sanction of Parliament,
~and needlesé to say, it was one of the reasons for
the-Civiliwar that followed.

After the Restoration, Charles II was
authorized by Parliament to méintain certain
regiments on a permanent basis: this was the fifst
.standing army in British history, and one has been

maintained continuously ever since. This standing

army was maintained-in accordance with The Bill of
Rightss'of 1689 which contained as declaration number
four under the heading of the declaration of rights
and liberties "that the raising or keeping of a
standing army within the Kingdom in time of peace
unless it be with the consent of Parliament is against
the law.”_ All standing armies in England since 1689
have been maintained with the consent of Parliament,
and authorized on a yearly basis.

During this period, military law only existed
in time of wér and troops "were governed, while in the

field, by Ordinances. or Articles—of-War made by the

5. 1 William and Mary (2nd Sess.) c.2 (1689)
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Crown; or by the Commander-in-Chief under authority
: ' » . 6
‘delegated to him by the Crown."

7 :
In 1662, the first Mutiny Act was passed and

included for the first time,in Section 25, an offence
of desertion. The offence of desertion is specifically
'vmentioﬁed'beCause it is the first truly militafy
offence created by statute in England; Prior to this
time, soldiers were tried in civil courts for civil
"offences created under the Articles-of-War. When |
purely military offences were created, it followed

that military courts would be established éventually,

which they were. The Mutiny Act was t0~expirebsix§

months later but it was renewed continually until

1878. From 1689 to 1878, the successive Mutiny Acts
expanded the geographical jurisdiction of the Act ﬁo
all parts of the world where British forces Qere
stationed. Additionally, more and more "military":.
'offences were added as the yeafs went by,‘with the
result that by 1878 these suécessivé‘chaﬁges had
created a compiete code of military discipline along

with the disciplinary and judicial system required. to

6. B. Singer and R. Langford - Handbook of Canadlan
Military Law (1941), 6

7. 3 Charles II c.3 (1662)
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enforce if.

These very gradual changes resulted in the
removal of the enforcement of disciplinhe in the
Army from the civil'courts to military tribunals,
although the civil courts always had primary
jﬁrisdictioh if they wanted it, which they normally
did not, and that is still the case today..'8

In 1879, The Army Discipline and Regulation

9 ‘
Act was passed, which in 1881 became, with only a

10
few amendments, The Army Act.

The development of military law respecting
the Royal'Navy will only be discuseed briefly in
this theSisvbecause the root of Canadian Military
Law comes from the military law of the British Army.
The Royal Navy, however, was governed by The Naval

1
Discipline Act . of 1866.

In 1917, the new Royal Air Force simply

8. National Defence Act, R.S.C. (1970) c.N-4 s.61(1)

9.  42-43 Vict c.33 (1879)

10. 44-45 Vict c.58 (1881). This Act, combined with

the Regulation of the Forces Act, 44-45 Vict c.57

(1881), contain 124 pages, and are very detailed
and complete statutes covering the organization,

administration and discipline of the British Army.

11. 29 and 30 Vict c.109 (1866)




15

incorporated by reference, The Army Act, into The

. . . . - 12 . '
Air Force (Constitution) Act. This was the method

that had been employed by the Canadian Militia in

1868, énd would again be employed by Canada to -
create a whole set of law for the Royal Canadian Air

Force after World War I.

(iii) Canadian Military Law

Canadian Military Law did not develop or

evolve, in any sense of the word, between Confedera-

tion and 1944. 1In 1868, The Militia and Defence of

the Dominion of Canada Actl3 was passed creating a

Militia and an Active Militia. Section 73 provided
that "the regulations for the compensation of Militia
Courts of Enquiry and Courts Martial, and the modes

, of procedure and powers thereof, shall be the same as
fhe regulétiéns which may from time to time be in
fofce for the COmposition,_modes of procedure and

powers, of Courts of Enquiry and Courts Martial for

Her Majesty's regular Army, -and which are not
inconsistent with this Act..."

The very few Canadian military writers before

12. 7 and 8 Geo V c.51 s.12(1) (1917)

13. s.C. (1868) c.40
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1945 seem to suggest that The Militia Act of 1868

simply adopted the whole of British Military Law

to govern the Canadian Forces in being at the time,
and'indeéd, the quotation in the previous'paragraph
seems to cover most of the "incorporatiOnﬁ that t§ok
place, at least So far as céurté-maftial are

: concérned. in addition, however, it éppears that
pursuant to Seétion-96, which authorized. the
Governor in Council to "make regulations relating

to anything necessary to be done for the carrying

into effect of this Act..." much of The Army Act of

1881 (particularly Sections 4 to 44)1% was later
incbrporated into Canadian Military Law. This
incorporation does not seem to have occurred by

specific incorporation of the various sections of

The Army Act. The offence sections were incorporated

because the British Regulations themselves quoted the

various offence sections of The British Act, in whole

or in part, and thus most of the sections of The Army
Act became incorporated in Canadian Military Law-because
they were part of the British Regulations.

The  practice and custom in the Canadian Army

14. King's Regulatlons and Orders for the Canadlan
mllltla (1939) para 420(a)
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aﬁd Royal Canadian Air Force up to 1950 was that

the whole of the Code of Service Discipline in the
British Statutes and Regulations (including amendments)
were incorporated by reference. While this was dquite
satisfactory for the Royal Canadian Air Force after
1940, it seems to have been rather stretchning a point
in the Canadian Army, particularly regarding later
amendments to the British Statute. Generally speaking,
legislatioﬂ by reference incorporates the referenced
Statute as at the time of incorporation but does not
include later amendments unless construction would

so suggest.15

However, The Naval Service Actl6 was much more

explicit in that Section 48 of the Act provided that

17 '
The Naval Discipline Act, 1866, amendments thereto,

and the King's Regulations and Admiralty Instructions,

if not inconsistent with The Naval Service Act, "shall

apply to the Naval service and shall have the same
force in law as if they formed part of this Act."

The Air Force did not fare too well in

15. Mainwaring Vv Mainwaring (1942) 1 W.W.R. 728

16. S.C. (1910) c.43

17. Supra fn 11 p.l4
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Parliament for many years. At first, the air element

was clearly part of the Militia or the Navy and was

governed by The Militia Act18 or The Naval Service

Act.19 Air Force activities after 1919 were governed

20

originally by Thé Air Board Act?’ of 1919 (which

became The Aeronautics Act)21 and later The

22
National Defence Act 1922.

On 1 April, 1924, the military air element
officially became the Royal Canadian Air Force. The
air eleméht was known as the Canadian Air Force from
1919 uhtil 1923. The word "Royal" appeared as é
result of an application to the King through the
Inspector General (Army) and the Secretary of State
for the Coionies.' Authority to add the prefix
"Royal" was granted on 15 February, 1923. It was
first publiéhed in Royal Canadian Air Force orders on
13 March, 1923, but was not officially adoptea until
19 April, 1924.

Howéver, while the Royal Canadian Air Force

appeared as a separate service "administrative control

18. R.S.C. (1906) c.41
19. S.cC. (i910) c.43
20. S.cC. (1919) c.1l1
21. R.S.C. (1927) c.3

22. S.C. (1922) c.34
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of the Royal Canadian Air Force remained with Army

officials until a few months before World War II.!

This control included some disciplinary control

23

by

the Army, although courts martial in the Air Force

Were'governéd after 1 April, 1924, by the Royal

Force Act and the relevant regulations.24

Air -

t25

In:1940, The Roval Caﬁadian Air Fotce Ac
was passed which, by statute, created the Rojal
Canadian Air Force és a separate military force
its own Chiéfiof Staff independent of the Army.
Parliament acted similarly for the Air Force,as
had for the‘Navy in 1910, in -that by Sectlon 11

Royal Canadian Air Force Act "the prov151ons of

‘Alr Force Act for the time being in force in the
United Kingdom and not inconsistent with this Ac
"with any régulation, shall have force and effect
‘such prov181ons formed part of thlS Act..."

The first step away from simply 1ncorpora

with
it
of The

the

t'or

as if

tlng

Brltlsh Mllltary Law into Canadian statutes occurred

26
in 1944 when The Naval Service Act 1944 was pa

23. Roberts L. - There Shall Be Wings (1959) 55

24. Order in Council P.C. 353 dated 4 March, 19
25. S.C. (1940) c.15

26. S.C. (1944-45) c.23

ssed.

24
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Section 104(15) provided that "the Minister may
make regulations governing the assémbling, consti-
tution, proceduré.and practige of courts martial
and shall include among them provision for evidence
to be taken on oath..." This waé a start, and some
regulations of an evidentiary nature were published
in King's Regulations for the Canadian Navy between
1944 and 1950. | |

27 '
The Army Act provided in para 128 "The

rules df e&idence to be adopted in proceedings

before courts martial shall be the same as those
followed in civil courts in England, and no person
shall be required to answer any question or to

producé any document which he could not be required

tb answer or produce in similar proceedingé before

a civil court." Consequently, rules of evidence |
employed at British Civil Courts applied by réfergnée
to Canadian Navy, Canadian Army, and Royal Canadian
Air Force courts martial froﬁ the respective inceﬁtion
of these forces until 1 October, 1950, except that the
Royél Canadian Navy could apply other rules of evidence

after 1944,

27. Supra fn 10 p.14
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In 1950, The National Defence Act28 was
passed, and in Section 152(1) it provided that the
fules of evidence applicable in the homé province
' of the acéuSed would apply at his court martial.

For reasons that wili be outlined later in
the'thesis, this amendment was not found satisfactory.

In 1959, The National Defence Act was amended?” to

provide'that the’Goverhor in Couﬁcii could establish
rules of evidence for use at courts martial. Rulés

of evidence were prepared in the form of a Code and

were published in 1959, with effect on and after

1 October, 1959.30 These rules have been in effect

with only minor amendments ever since.

This summary of the development of Canadian
military law from the military law of Eﬁgland inciudes
brief comments on the rules of evidence applicablé at
courts martial. The rules of evidence at courts
martial in England appear to have always been thg

rules of evidence employed at civil courts in England.

The principle of applying civil court rules of evidence

28. S.C. (1950) c.43
29. S.C. (1959) c.5 s.3

30. SuEfa fn 4 p.10
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was clearly stated in The Army Act of 1881, and by

reference, in The Air Force Act, 1917. The rules of

evidence at Royal Navy courts martial were the same

as those for the Army and Air Force.

Canada was consistent in this respect until
11950. At that time, partly because of our federal

‘constitutional system and partly because of a desire

to apply Canadian law rather than British, the law of

evidence in the province where the court martial was

" held, was made applicable. The amendment of Section

31
152(1) of The National Defence Act in 1959  (now

32
Section 158(1) of The National Defence Act) along

with the publication of The Military Rules of Evidence
thereundér, constituted a radical departure from the
traditional method of applying civil court rules Qf
evidence at courts martial. |

(iv) General

The system of law of tne three Arms of the

Canadian Forces and the rules of evidence at courts
martial prior to 1950 probably sound quite-confusing

to the reader. The incorporation by reference of the

31. Supra fn 29 p.21

32. R.S.C. (1970) C.N_4
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.Codé of Service Discipline in the British Army Act

to our forces was incredibly confusing, particulafly
since we aménded our publications to reflect amend-
ments to the applicable British statute or reguiations
made thereunder. For example, the 1944 manual of
regulations for the Royal Canadian Air Force was

entitled Extracts from the Manual of Air Force Law -

33
Canadian Consolidation (1944), and that is exactly

what the publication was. The manual was a reprint
of parts of the British Air Force Manual which in
turn was a reprint (with some changes) of the British
Army Ménual.

Canadian military libraries are full of a
mixture of British and Canadian Air Force and Army
Manuals of military law dating back.to the last
century. Prior to 1950, it was extremely difficult
for a legal officer to determine which publication
applied. Most of thé problems occurred because dﬁr
incorporation by feference included, by practice and
custom, most British amendments.

After 1950, the British manuals were not often

used, and after 1959, they were relegated to the back

33, Extracts from the Manual of Air Force Law -
Canadian Consolidation (1944)
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shelves of the various libraries and are ﬁoW’only
referred ﬁo as historicél source material if our
regulations contain no background information.
.HOWevér, the continuing influence of British
miiitéry law, even in The'Military Rules of Evidence,
is clear from the acknowledgement at the end of the
index to those Rules, which .reads as follows:

"Permission of the Admiralty, the

War Office and the Air Ministry of

fhe United Kingdom to use material

from these Service Manuals is

acknowledged with gratitude. To

a_conéiderable extent the explanatory

portion of this work is drawn from

- 34
these sources."

Present Relationships Between
Civilians and the Military

In addition to a few pages of*intfoduction
by way of a short.history of the development of
military law, it is considered necessary to discuss
briefly the present status of civilian and military

relationships in Canada, along with some comment on

34. Queen's Regulations and Orders, Volume IT,
App VIII, (iv)
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military writing.

The practice of Canadian-militéry law, and
for the purposes of this thesis, the creation and
emﬁloyment of Military Rules of Evidence, are
‘difficult to understand and assess without a fair
idea of the place that the military holds in our
sogiéty. Development of Canadian military law over
the iast thirty years has not been coeord;nated
with de&elopmént of siﬁilar law in civil courts.
Much of the development was in the form of custom
and practise. However, the most dramatic changes

occurred with the passing of The National Defence

Act in 1950, and the establishment of the Military
Rules of Evidence in 1959.

(i) Military and Civilian Population

Since 1945, the Canadian Armed Forces have
been isolated from the civilian population to a
greater degree than has occurred in other countries
such as England and the United States. This has
happened largely because of our pOpulation's pre;
occupation with other than military affairs and
the reaction by the military of withdrawing
internally. As a consequence, the military
has usually been able to conduct its internal affairs

with very little interference. It may well have
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‘been this environmént that permitted the military

to go "on a frolic of their'own" and create the
rules of evidenée that they did in 1959. The next
few paragraphs will examine some of the factors that
created £his phenomenon, and some examples of:

the reaction, or lack of it, by éivilian’and
~military personnel to changes in the society.

With the exception of:the Canadian Legion
and other veterans organizations, there is very
little military tradition within the civilian
population. We have only rarely had conscription
and have normally possessed small regular and
reserve forces. Thus, there is not a large body
of younger men who are or were actively involved
in the Armed Forces. Our industrial and research
complex does not depend heavily on military
spending and consequently wealthy and powerful
civilians in large corporations do not usually
find théy have any personal or business reasons for
becoming iﬁterested in or associated with the Armed
Forces. |

Canada has not been invaded or attacked in
over a hundred years, except for some minor shelling

and submarine activity in World War II. As a result

2

the general population has seen no requirement to
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become concerned with or involved in the military.
Furthermore, Canada's size, population, and location,
is such that many citizens are unable to grasp any
concept of independent self-defence or even the need
for it at all. The general population has vague and
confused ideas about the Armed Forces, except that it
generally supports peace keeping operations.

The final factor is that our political-social
philosophy'over the last thirty years has been to
give priority to social betterment, and equality of
opportunity for all. It has therefore been found
more acceptable by Parliament to spend available funds
on social programs than on the Armed Forces. Growth
and development of the Armed Forces has also been
reduced by budget cuts and economyvdriveé, which occur
every few years. These cuts often bite deeply into
National Defence operations because the National Defence
budget itself constitutes a high proportion of the
whole federal budget that is not committed by statute
or firmly binding agreements. Coﬁsequently, the
Department of National Defence has suffered numerous
financial restrictions, and of course, has usually
had difficulty obtaining increases in its budget.

A continuous shortage of funds hampers
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the encouragement of activities whose cost is not
immediétely and obviously justifiable. Military
law research certainly falls into this category.

This, therefore, in very brief and general
form, is the situation and environment in which
the Armed Forces have functioned for many years.

The members of the Armed Forces, on the
other hand, are all volunteers and are virtually
all committed to and believe in the need for

military forces. Consequently, during their whole

careers, many officers have found their most sincere

beliefs frustrated and rebuffed by an indifferent
popﬁlation, and Parliaments which often resisted
requests» for more funds and higher force levels.
In these circumstances, the military have carried
on and developed almost in parallel with civilian
society, but often only marginally integrated with
it.

The above situation, which has sometimes

been discouraging to military operations personnel,

has also applied to the field of military law.

Almost the whole of our law is British, and changes
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in Canadian criminal law have only affected the
military peripheraliy, at least until the last'
two or three years. A few examples will suffice
to demonstrate this curious situation.
(a) A national debate on capital’
punishment has been conducted in

Canada for years, but The National

Defence Act has rarely been

mentioned although thére are éight
sections of the Act that provide for
the death penalty as a punishment.35
(b) Bail Reform legislation was enacted
because of apparent abuses by‘civilian
‘magistrates. The bail reform
legislation does not apply to arrested
servicemen. Obviously, bail reform
legislation could have been written to
~include thé military but this was not
done. Complaints in this regard are
rare indeed.

(c) Another national debate went on for

'years about non-prescription drugs,

35. R.S.C. (1970) c.N-4 s.63, 64, 65, 66
70, 95

, 68, 69,
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with strong movements and pressures
to change the law especially with re-
spect to marihuana. As a result,
prosecutions for possession of
marihuana for personal use have
become quite rare among civilians,
while the Armed Forces continue to
proseéute pPossessors and “social
traffickers." The military, of course,
have special reasons of security and
discipline for trying sucl charges.
Only in the 1ast two years, have there
been some hesitant and tentative steps
taken by the military to proceed in
drug cases in a manner somewhat
similar to that followed by civilians.
(d) In 1976, the civilian society is
particularly permissive and turbulent,
whereas the military society‘has
remained autocratic and ordered.
These are only a few examples of the significant
differences in the two societies and it is surprising
that there has been so little complaint about these
differences from either the members of the Armed

Forces or knéwledgeable civilians. Possibly,
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because all servicemen are volunteers, they are
prepared to accept some of the major differences as
mpart of service'in the Canadian Armed Forces. It
is, hewever, surprising that the Canadian intellectual
community hae not objected to or even observed u?on
certain‘military,legal procedures.such as lack of bail,
~Summary Trials,mand_The Military Rules of Evidenee.
-These procedures are quite fair, but they'ere both
3very different to anything that c1v1llans must face

1f they commlt offences.

It_does not, therefore, seem unusual te
the writer that the military would fely on'its own
resources and ite own code of evidence, as they did
in 1959. The writer is not suggesting this is good
or bad, but the fact remains that in law, the
p0puletion walks one path and the military walks a

rather different one, even in fields where it would
be.expected thatﬂthe law and its application would
be substantially the same.

In the light of recent budget increases and
heavy capital expenditures‘authorized for the Armed
'Forces,_along with protection of the budget against
inflation and protectlon of force levels it may well

be that more attention will be directed to the -

military in the future.
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(ii) Military and Civilian Lawyereb

'Considering the situation described in the
_preceding paragraphs, it ie not surprisihg that
there is little professionai intercourse.between
mllltary and civilian lawyers except in the Ottawa
area. Every serviceman tried by a court martlal
may retaln a civilian lawyer if he does not want
one of the mllltary lawyers made available to hlm
but it is rare indeed that a civilian lawyer is
retained. With the exceptienyof a handfal.of
civilian lawyers across Cahada, and provided the
charge is not a regular Criminal Code -charge laid

under Secticn 120 of The National Defence Act,36

the vast majority of civilian lawyers have . no
background'knowledqe of military law and usually
do not represent their clients well unless assisted
by a military.lawyer. It is quite a different
matter in the Court Martial Appeal Court, where some
civilian lawyers are’quite successful.

This is an unfortunate situation;, but under
the circumstances; it is hardly reasonable to
expect civilian lawyers to maintain an adequate

working knowledge of miiitary law. Finally, it

36. R.S.C. (1970) c.N-4




33

isipointed_out that with small.forces, only fifty
military'laWYers, and no consCription, professional.
' relatlonshlps ‘between the civilian and . mllltary
lawyers are unlikely to increase.

~An obv1ous comparlson can be made with the
. United States, where almost none of the factors
‘goVernihgithe relatlonshlp of c1v111an_and mllltary
populations in Canada apply. Additionally,‘ih‘the |
United States forces there are some 3000 lawyers
and there is a special section of the‘American Bar
Association called the "Military Justice Section."

Military Legal ertlng
and Research .

' The writer considers that military lawyers are
highly skilled and knowledgeable and compare very
favourably with their civilian counterparts. |
However, as writers, they are not prolific. 1In
fact, with the exception of a thesis written on

The National Defence Act two years ago by

S 37 '
Lieutenant-Colonel J.B. Fay, a general article

37. (1975) 23 Chitty's Law Journal. A chapter of
the thesis was published in each of a number of
the issues of this Journal in 1975, but the
bound volume No. 23 has not been publlshed at
the time of writing.



34

entitled Canadian Military Law by Mr. H.G. oliver>®

(formerly the Chief Judge Advocate), The-Citizen'

as_a Soldler by Mr. B. Starkman39 (formerly a

member of the Legal Branch) and Canadlan Mllltarv

Lgﬂ by Brigadier W.J. Lawson40 (formerly the Judge
_Advocate General), the writer is ﬁnamare'of any'
other book or article on any mllltary law subject
publlshed by a serving or former officer of the
Legal Branch between 1950 and the present. There
hheﬁevbeen a few articles, speeches and briefsron
ﬂMilitary Law prepéred[from‘time to time for various
departments or agencies, but there.is nothing else
at all that the mriter’can find.4l. |
This lack of published material is under—_
standable in light of the circumstances outlined in
these pages and the fact that euch material wouldl
probably only be read by the fifty lawyers in the
»Legai Brahch along with e few interested civilian

lawyers.

38. (1975) 23 Chitty's Law Journal 109
39. (1965) 43 C.B.R. 414

40, (1951) 29 C.B.R. 241

41. Some other military lawyers have written articles

or books on legal or mllltary subjects ‘but not
on m111tary law - S
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Civilian lawyers also have. shown little
,interest}in militafy iaw in the last few Years,
'although'there was some writingvabout if.during
and shortly after World War II.

vThe Military Rules of Evidence were mentioned
in passing in oné article by D.J. Morton in 1960

—entitléd Do We Need a Code of Evidence42 and the

Federal Law Reform Commission has examined them in
the course of its study while drafting its own code
of ‘evidence. Except for these twobexamples, there
has been no civilian legal Writing or examination of
The Military Rules of Evidence. | |
The Canadian Law Reform Commission has now

: 43
published a Report on Evidence which includes a

proposed code. The writer knows from his own -

personal-knoWledge that the Law Reform Commission
has examined The Military Ruleé»of Evidence in detail.
However, it is not only astounding bﬁt quite incompre-.
heﬁsible that the Commissioners have not only failéd, |
to acknowledge the existence of The Military Rules of

Evidence, but have made no comments of any type about

42. (1960) 38 C.B.R. 35 at 46

43. Canadian Law Reform Commission, Report on Evidence,

15 Dec 75 :
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- them. It is somewhat difficult to take the Report
on Evidence very seriously_when'it totaliy ignores

the only code of evidence in force in Canada, and

which is actually in the federal domain, the very

arena in which the Commission is working.- Surely

the'credibility of‘the-Report onvaidence,would_

have been higher if the Commissioners'had'made i

ICOmmehts, éven.derdgatory ones, about The Militaryﬂ:

Rules of Evidence. However, this omission is an
éxcellent-ekample,of the_all—tdo-frequént practiéé,
iﬁfmany fie1ds,:of ignoring what the military is

doing in thé aréa being examined.

Conclusion

The contents of- this Chapter should be kept
in mind when considering the material hereafter.
Unfortunately, much of our military law is either

transplanted,frdm the United Kingdom, or has been

created and employed without the benefit and testing

bylcivilian examination and criticism. Whether or
not this is a good thing is a moot point, but thi$

seems to be the situation. However, these factors

vmay well be part of the reason why the military in
Canada obtained authority from Parliament to makei

~such a radical departure from tradition in the




37

establishment of rules of evidence as they did in

44

the amendment of 1959, which amendment constitutes

| the authority for the establishment of The Military

"Rules of Evidence.

44. s.c. (1959) c.5
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CHAPTER IT

PRACTICE AND PROCEDURE AT COURTS MARTIAL

Introduction

Chapter I consisted of a brief review of
the development of military law, and a few comments
on the present relationship, or lack of one,
between military personnel and civilians, both
in the ordinary sense and as between professionals,
such as lawyers.

A short outline of the development of the
military law of evidence is provided in Chapter III
as the immediate introduction to:

(a) The Military Rules of Evidence: and

(b) a discussion of selected legal situétions

created by or resulting from the |
establishment of The Military Rules of
Evidence.

However, a detailed discussion of selected_
articles of The Military Rules of Evidence is
difficult to follow unless some of the practices
and procedures at courts martial are examined. At
civil triais, lawyers employ a variety of statutes,
regulations and court rules or practices. At courts
martial, on the other hand, legal material is quite

consolidated. It would consequently be helpful to
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explain that the "Bible" of the Canadian Armed
Forces, from a legal, administrative and financial

pointAof view is Queen's Regulations and Orders for.

the Canadian Forces, hereafter referred'to as Quésn's
Regulations snd-Orders. |

These regulations consist of three vslumes:'
Volume I is Administrative, VOlumé IT is Disciplinary,-ﬂ
and VolumetIiI.is Financial. o |

vVQlﬁme IT of Qﬁeen's Regulations and Orders,
which is the Volume of primary interest in this thesis,
contains most important regulations and orders

established in relation to the various sections of

The National Defence Act which consitute the Code

of Service Discipline. Volume II also contains a

number of appendices., two of which are The National

Defence Actl'and The Military Rules of Evidence.2
While Volume II contains many Ordets in €ouncil,
Ministerial-brders snd'Chief of.Defénce»Staff Orders,
these orders‘do not contain the officiadl number
assigned to them at the time of establishment;

Additionally, Notes, which do not have the. force of

1. R.S.C. (1970) c.N-4

2. Order in Council P.C. 1959-1027 dated 13 August, 1959
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law, are also included; Volume II, and indeed
Volumes I and II, are in loose leaf form and.are
amended_oh,a regular basis.

Chapters 101 to 117 6f Volume II of Queen's
Regulation§ and Orders all deal with the Code of
Service'biscipline.' When these orders a;é used,
even in court, they are réferred to or quotéd by
the Queen's,Reguiations aﬁd Qrder-Number assigned
in‘Volume'Ii and not by the Order in Council or
other numbér originally assigned. This practice
is effective and convenient, and precludes the need

to possess and continually refer to the Canada Gazette.

The Code of Service‘Discipline
The Code of Service Discipline is constituted

by Parts IV.tQ IX inclusive of The National Defence

Act. More particularly, the Headings for these

parts, in(numerical Qrdér in The National Defence Act

are:’
Iv - Disciplinary Jurisdicﬁion'bf the
Services
Y ;;Service Offences and Punishments
.VI ; Arrest
VII.— Service Tribunals
VILII - Provisions Applicable to Findings and

Sentences After Trial
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IX - Appeal. Review and Petition
Coﬁsidéring the contents of Queen's

Regulations and Orders, Volume II, now including

The National Defence Act and The Military Rules of

Evidence, it is clear that prior to 1 October, 1959,
“Volume II was only of limited usefulness at a

‘court martial because none of the rules of evidence

applicable in the province in which the court

martial was held were.included. Most military
lawyeré carried one of the standard Criminal Code
text books with them wherever they went, but it
was always.difficult to have a fully amended oﬁe,
because the intervals between publiéation éf
textbook Codés,was:much longer than it is now,
and the Supplements were often difficult to

understand. However, The Criminal Code did include

The Canada Evidenée Act3 and considerable evidence

law in the form of cases and comments.

The above explanation describing the lack of
source material on evidence. law, no doubt was a

factor contributing to the evolution of a code of -

evidence for use at courts martial. It is included here

3. R.S.C. (1970) c.E-10
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to provide.the_reader with an idea of the circum-
stances in which_courts maftial were and are
conducted, .and the difficulties that military
iawyers faced in attempting to cafry:out their

duties in a thorough and workmanlike manner.

\Attitude'éha Atmosphere

The writer attended a Criminal Law Semihar
at,Haiifax,.NoVa Scotia, in the summer of 1974,
which Was sponsored by thé Federatiqh of Canadian
Law Sociéfies. The instruction was excellenﬁ,
‘but the writer.wés very surprised to learn how
much effort is made by prosecutors to prevent the
defence from obtaining relevant and material
information possessed by the police. Consequently,
prior to ¢ivilian criminal cases commencing,
considerable time and effort is consumed by both
sidés.in trying to obtain or preVenf information
reéchihg the défence, as applicable, This is not
to say that.many Créwn counsei do not provide full
disclosure to their opponents; they do. However,
this seems to.be more the exception than the rule.
For example, in many jurisdictions, it is n;xt to
impossible for the defence to question a police

witness, because many of them simply refuse to
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' disenss the case before court, unless ordered to
by a competent authority. Conversely;'of course,
there are some defence counsel whose capability
of'uSing suoh information properly and ethically
is somewhat‘limited.

This situation is virtually unheard of in
military'legal pre—trial procedures. The defence
receives a synopsis of evidence with copies of
all statements made by the accused. Prosecution
witnesses_are available to the defence and they
are normally instructed to answer all questions
put to them by the defending officer. Documents
in the hends of the prosecutor of the>Crown
(usually Departﬁent of National Defence documents)
are almost always made available to the defence.
Financial and other'support is provided equally to
both sides. There are situations known to the
writer Where a prosecutor has assisted a defending
officer_in obtaining documents, witnesses or other
assistance which the military unit involved was
-reluctant to provide, but this situation is rare.

. Normally, the defending officer is not
stationed in the area where the court mertial is

held, but the prosecutor is living there, and has

.considerablefphysiCal and psychological advantages.




Thé defending officer has a perfect right'to use
the proseCutoris libfary; he is often.p:ovided with
clérical and administrative assistance‘if necessary
before court, and with a technical adviser at cou;t
if he so desires and one can be made available.
The‘generai‘ruie is that the prosecution makes
full diSClosuré to the defence, and this is practised
both in the.spiritiand the letter of thé 13& by all
militafy lawyers, So far as thé_wrifer knows. 1In
_faqt, the.defénce is normally provided with copies
of all Military Police reports, summary investigations,
and Boards of Inquiry. The only'ekcéption'of any
significance is Boards of Inquiry on aircraft
accidents, which are normally not made available to
either thé prosecutor 6r defending officer.4

However, since this Order is a Chief of Defence Staff

Order, it is probably ultra vires in light of Military

Rules of Eﬁidence Article 71 which stateS‘aé follbws:
| "Exéépt as provided in this Section or
iﬁ‘an Act of the Parliament of Canéda,
'there is no official or governmentél

privilege to withhold relevant evidence

4. Canadian Forces Publication 135, Flight Safety
: for the Canadian Forces, Article 1502 para 1.b.
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. from a court martial."
Obviously, the Boaﬁd of Inquiry itself could not be
admitted as evidence at the court martiél,vbut thg
defence has a right to see it if he has a valid
reason, in order to determine if it containé evidence
or information-that could form the baéis of a.defénCe.
The’genefal rule in the Armed Forces as to
pre;trial,préduction is similar fo that eﬁunciated
by Mr. Justice Haines of the Ontario High Court in

5 ,
- Regina v Lalonde, where he discussed production for

the defence of'statements of accused persons and
.reports and'investigationSas to statements of witnesses,
e#cept that thevmilitary systemb vis considerably
broader in practice,.

There afe;ﬁumerous reasons over and above a
legal duty as to why full and complete disélosure is
made to military defence counsel. Firstly, proseéu—
tors and-defendinq officers knéw they must live with
each other dﬁring their whole careers and an
unreasonable attitude today might cost dearly
tdmorréw. Civilian lawyers are naturélly given the
4samé disclosure as military defending officers at

courts martial, providing they can be given the

5. (1971) 15 C.R.N.S. 5
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necessary security clearance where applicable.‘
However, security clearance problems are rare.

Secondly, most accused persons at military
courts are not the same kind of people who appear
rather regularly in civil courts. Many accused
that appear before civil courts are not first timé
offenders, and are well known to the police, whereas
at courts martial, the accused ordinarily has a good
military record and normally no previous convictions
of a serious nature. Thus, in most cases, military
prosecutors have no real concern over safety of
witnesses, destruction of evidence, or other such
actions, when they provide information and material
to defending officers.

Thirdly, a military prdsecutor has very
little to gain personally by withholding information
from the defence. Long records of convictions have
little effect, by themselves, on promotion or salary
increases. If a prosecutor prepares his case well,
and presents it with reasonable skill, he has no
cause to expect censure from superiors if the accused
is acquitted. Some civilian prosecutorsﬂare able to
£ind benefits from a good conviction record, although
the duties of civilian and military prosecutors are

the same; namely to present all the relevant
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admissible eviaence and let the court make the
finding. 'A | |

| Fourthly, plea bafgaining in the military
is'prohibited and thus there is iittle‘rééson for
the prosecutor to keep his case to'himself‘prior to
‘tﬁe comméncement of the_triai. |

Finaily;'there is no preliminary in@uiry

in the military trial process. The case goes
directly from charge to triél, much like the

procedure provided for in Section 505 of The

Criminal Code6 whereby the Attorney General may
prefer a bili of indictment without a preliminary
inquiry being conducted. This intermediary step
of holding a preliminary inquiry is certainly the
cause of much érgument among civiliéﬁ counsél as
tobdisClosure éf information to fhe defence,
There are other differences between the
._pre—trial.environment'of_military and civil courts,
but most of theﬁ are less significant than those
listed in the preceding parégraphs. Those iisted
should provide the reader with some insigbt into
the militafy coﬁrtkmartial atmosphere prior to

trial, which is the time when most discldsure

6. R.S.C. (1970) c.c-34
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} problems ocour.

Once the trial has commenced, most of the‘
procedure is similar to that practised in civil
courts, except with respect to'questions'about pre-
liminary hearings. |

It.Should be mentioned'that at'courts
martial-.adjournments are rare. They are usually
_only granted if the defence can conv1nce the Judge
: Advocate that he has had 1nsuff1c1ent time, or is
unable to prepare and present his defence.
Considering the'asSistance and co—operation_the
"defence receives prior to a court martial, requests
for postponement must .be fully substantiated. The
fact that a court martial, once it oommencesb
‘continues virtually_uninterrupted by adjournmente
and postponements to completion, is important for
thebreader to know. Knowledge that requeets for
adjournments are seldom granted unless the defending
officer has arrived too late to adequately prepare
his defence, forces him to conduct his investigation,
obtain'what:information he can from the prOSGCutor,
Aand prepare his case, all in one period of time.k As
a result of this tlme perlod situation and the co-
operatlon of the prosecutor arguments in conrt about
the Crown's failure.to provide relevant information

rarely arise.
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CHAPTER IIT

MILITARY RULES OF EVIDENCE -

. HISTORY AND INTRODUCTION

Description-of Enactments

An-examination of. the footnotes to Chapter'I‘

will show fhat two National Defence:Acts and an

amendmentAin 1959 are discussed and referred to
repeatedly, Tt will also be noted that the

numbering of sections of The Natiohal Defence Act

of 1950 and the Act‘in the Revised Statutes of

Canada (1970) is not the same. Unless it is clear

which~Né£ional Defence Act is being_referfed to,
'cohfusion”could.be caused thrdughout the balance of
this-thesis. vTherefore, whlle the writer will be
following‘tﬁe.normal practice regerding citations

and footnotes, he will descfibe certain enactments
that.afe'continually mentioned fhroughout this'thesis

‘as follows W1thout including the c1tatlon as a footnote.

(a) The National Defence Actl w1ll be called

"The National Defence Act'(l950)”;

(b)- The National Defence Act aﬁendmehtz_which

created the new authority for the

1. S.C. (1950) c.43

2. s.c. (1959) c.5




50

establishment-of Military Rules of

Evidence will be called "The Amendment

(1959) "

) : 3 . . :
(c) - The National Defence Act~ in the Revised

Statutes of 1970 will be called "The

- National Defence Act (1970)": and
: ; » 4 :
(d) The Military Rules of Evidence will be

called "The Military Rules of Evidence."

Since the paragraph numbers in The National

Defence Act (1950) and The National Defence Act (1970)
are different, the writer will attempt'to.avoid cross-
referring the two.Acts by section number, but will
rely on quoting a section number applicable-to thé

1950 or 1970 National Defence Act quoted. In all

cases except those described above, the normal
footnotes and citations will:be used.

The Military Rules of Evidence are only

available in most civilian law libraries in the form

of Order in Council P.C. 1959-1027 13 August, 1959,
found in Canada Gazette Volume 93 at 770. Therefore,
. the whole of The Military Rules of Evidence are

included in this thesis as Appendix B. Minor changes

were made to the 1959 Order in Council by

3. R.S.C. (1970) c.N-4

4. Order in Council P.C. 1959-1027 dated 13 August, 1959




Order in Council P.C. 1971-31 lZ'January,-l97l.'
These changes are incorporated in‘the rules at

i Appendix B, and.were mostly of a technical nature

as a result of military integration.

Pursuant to Section 55 of The National

.‘Defehce Act (1970), officers and meh of the

regular and reserve forces, certain civilians

-accdmpanyingvthe torces out of Canada, and certain

-persénsvalreédy_released‘frém the CanédianiArmed
Forces'are subject to the Code'ofiservice

Discipline. Any of these persons tried by Speciél
General Court Martial® would be tried ﬁnder-The
‘Military Rules 6f’Evidence. Throughout this paper,
many references will be made tb "servicemép,"
"military ?ersonnel,“ and "pérsons“ being fried by
court martial. |

if‘feferences tb trial by courts martial were,

in all cases; to include the fact that some persons

subject to the Code of Service Discipline are
civilians and would be tried by Special General Court

Martial; then sentence structure would bé extreme1y

3 awkward and virtually unmanageable. Therefore, persons

- 5. National Defence Act R,SGC.‘(197O) c.N-4 s.155
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subject to the Code of Service Discipline will
generally.be,described as '"servicemen" or "military
"personnel," which will include, as appiicable, ali
other non-military personnel subject to trial by a
military»coﬁrt martial. The reader'should, therefore,
keep in mind that fer those very few civilians

. ectually tfied by a military court martial, The
Military ﬁules of Evidence apply-equelly to them as
they do to military pereonnel.'

Rules of Evidence Applicable
to Courts Martial (1867-1950)

This paragraph is includéd in this>Chapter
siﬁ?ly to proVide.centinuity and to include all
evidence law back to 1867 in one chapter. As stated -
iﬁ Chapter I, under the heading "Canadian Military'
LaW," it wasiexplained fhat the rﬁles of evideﬁce at
a Canadian'court martial prior.to 1950 were the rules
of evidence employed by civilian criminal courts in
England. The complexity of this practice, combined
with the difficulty of determining the law at,eny%
given time because of amendments to Britieh and
>Canadian laﬁ, has already been outlined. It is,
however;bsomewhat surprising that the practice of
using British rules of evidence survived for eighty-

‘threevyears,' Therefore, this heading simply serves
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as an introduction to the changes that occurred in
1950 and 1959r which will be discussed in the balance
of this Chapter.

Rules of Evidence Applicable
to Courts Martial (1950-1959)

The National Defence Act (1950) came into
force on 30:June, 1950; The ruleé.ofAévidence to
be applied at trials by coﬁff martial in Canada were
no longer to be thelEnglish rules éf evidence but
"the same as those froﬁ.time to timebfollbwed in‘
proceedings under the Criminal Code in civil courts
~in the‘province of Canada in‘which the court martial
>waS»held°“§ If the court martial was held out of
Canada, the accused declared his province of Qrdinary
;esidence, and the rules of evidence in prqceediﬁés
' undef the Criminal Code in civil courts in that
province wéfevapplied.7 .This was a major advance
because-it meant that as of 30 June, 1950, Canadian
evidence léw, federal and provincial as_applicable,
would be applied at courfs martial,'except in thé
father rare circumstances when English common léw
wdﬁld Stillvapply. ﬁowever, there were.sﬁill

probléms.

6. Supra fn 1-p.43, s.152(1)

7. Supra fn' 1 p.43, s.152(2)
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‘ DifficultiesﬁEncountered Employihg
the Rules Prior to 1 October, 1959

Most courts martial were, and still'ére held
af military bases, and a large percentage of those:
bases éré far from aﬁy adequate law library. Wheﬁ |
- courts Qére held out of Canada, mainly in Europe, |
| Japan, Koreé, Cyprus or Egypt, no law library a£ all’
was availéble. o

.Evideﬁcé'law research relevant to the case
the militaﬁy lawyer was then preparing for could‘only
bevaécomplished either:

(a)” before the Judge Advocate, proseéutor,

.‘-or defending officer departed for the
base or station at which the court martial
was to be heid; or |

(b) at a well stocked library near the

| iocation of the trial.

From experience, it has been found that while
provincial Law Schools and Law Societies have been
most helpful whehever military legal officers desired
to use.their libraries, the occasions when this could
be done wefebfew and far between.

| Unfortunately, partly because of misplaced
optimism and partly because of the unexpeéted in the
»preparation for trial, military defending officers and

Judge Advocates in particular, oftenAencountéred their
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most difficult legal ‘problems after they are well
‘advanced in their work on the case at the location

of the trial. When this'happénslto a civilian

_ laWyer, for example in Winnipeg, Manifoba,'he has
easy and iﬁmediate access to at least two excellent

- and comprehensive 'law librarieé. Howe§er, a‘military
lawyer in the same predicament was by that timé at'

the‘bése where the court martial was to be held (Qr

was in fact actually in progress), and he had no
access to an& useful legal research facility. 'Conse;
quently, military lawyers had onlybthe legal texts,
cases and statutes they brought»from their own:
librafiés, which were also usually iimited in size
and scope. |

Qccasionally, they would be at a location Whefe
there Was»another-military legal library; but even
then, that libfary was usually very limitéd; Only in

the last four or five years has there been a

significant improvement in the size and scope of law
libraries at'military field offices. However, because
of the very high cost of stocking a library, these

research facilities will understandably remain limited.

The situation overseas was particularly
difficult since Canadian military libraries there were

located only at Soest in Germany and Metz in France
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(now combined at Lahr, Germany), and earlier in
Tokyo, Japan. Again, these libraries were far from
complete. TIndeed, unless the accused stated he was
from Ontario, it was virtually impossible to determine
the law of any other province, since not even the
statutes of all-provinces,are held by regional
military law.iibraries. Military law libraries tend
to stock case books and texts based on Ontario law
énd bractige, along with the étatuﬁes and reports
for the province in which the library is located.

However, while the employment of civilian
-rules of evidence ét courts'martial prior to 1959
was complicated and cumbersoﬁe, it did have one

excellent advantage which flowed from Section 119

(1) (b) of The National Defence Act (1950):
"(1) An act or omissionA ’

(a) that takes place in Canada and
is punishable under Part XII of
this Act, the Criminél Code or
any other Act of the Parliament of
Canada; of

(b) that takes place out of Canada
and Would, if it had taken place
inACanada, be punishable under
Part XII of-this Act, the Criminal

Code or any other Act of the
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Parliament of Canada,
is an offence under this part and every

pefson convicted thereof is liable to suffer

punishment as provided in subsection (2)."

This section’had, and still has today, the effect
of making all offences under every federal statute

an offence under The National Defence Act (1970).

Therefore,laws of evidence, procedure, or

pfactice applicable to civilian criminal courts in
the province where the court martial was being held
could also be employed at that‘cqurt martial, with
the result that the rules of evidence applicable to

a charge under Section 119 of The National Defence

Act (1950) were the same as those employed in a civil

court trying the same federal charge.

Military Rules of
Evidence (1 October, 1959)

As a result of the difficulties discﬁssed in

the preceding three pages, combined with a desire to -
create uniformity of rules of evidence for all courts

martial,vSection 152 of The National Defence Act (1950)

8 _ .
was amended in 1959 authorizing the creation of

uniform rules of evidence. What was in fac¢t created

is the subject of examination in Chapters VI and VII.

8. S.C. (1959) c.5
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A matter about The Military Rules of Evidence
that can appropriately be included here is that
there have only been two amendments to the Rules
since their inception.. The first amendment was in
4 1967,9 and it was needed because of 1ntegrat10n of
jthe forces. In the orlglnal Order -in Council of o
- 1959, the expre551ons “Queen s Regulatlons ‘."the'
serv1ces" and "Chief of Staff” were used to apply
to each.of-the three services, namely, the Royal
Canadian-Navy, the Canadian Army and the Royal
Canadian Air Firce. The amendment in 1967 replaced
the above phrases withv"Queen's Regulations and
Orders," "the Service" and "Chief of the Defence
Staff." These were purely technical amendments.

U The amendment of 1971 was more'substantial.

It affected Articles 39, 41 and 42 of The Military

Rules of Evidence and dealt with the admissibility
of incriminating evidence obtained compulsorily from
va'serviceman overseas, in compliance with a military

regulation similar to Section 233(1) of The Criminal

- Code, whereby a person involved in an automobile

accident is required to provide certain particulars

9. Order in Council P.C. 1967-2255 30 November, 1967

10. Order in'Council.P,C. 1971-31 12 January, 1971
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and render assistance.

'Method of Preparation

Only a very few years after the enactment of

The National Defence Act (1950) whereby the rules of
evidence at‘courts'martial were established to be
those practised in,civil'courts in the province

twhere the‘court martial was held, it had become

_cbvious that'that system Was totally unsatisfactory.

It wae then decided that uniform rules of.eQidence

would be much fairer and more satisfactory.
Accordingly,'in 1952, the Faculty of Law at Dalhousie
University was commissioned to prepare military rules

of evideﬁce. The Faculty of‘Law at Dalhousie University
completed their work in 1957 and forwarded a draft to
the Office of the Judge Advocate General.at Ottawa.

In Ottawa, the draft was studied and amended

until it was in a form satisfactory -to the Judge

Advocate General. Some of the officers who partici-

‘pated in the work in Ottawa were Brigadier W.J.
Lawson, Brigadier-General H.A. McLearn,

Colonel W.M.W. Shaw, and Group Captain J.H. Hollies.

A number of other officers participated at various

times and in various aspects.ll' As an example of the

11. Personal correspondence
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difficulties faced by these officers, it took months
to resolve the problem of what to call the rules.

Indeed, the name finally chosen indicates the

uncertainty felt by these men. The words "code"

and "uniform" are not included.
Possibly they suspected the rules they created

were not uniform because there would be situations not

covered by the rules, in spite of the fact that such

situations would be governed by the rules of evidence
applicable in civil court{in Ottawa. Additionally,
if they were uncertain as to whether they had created
a code of evidence, they seem to have solved their
quandry temporarily in good iawyers' fashion by
evading the problem and not including the word "code"
at all, but still creating the impression that a

code had in fact been established.

Is There Actually a Need to
Codify the Law of Evidence?

This Chapter has reviewed the history of the
rules of evidence at courts martial, along with an
explanation of the method of preparation of the code.

In conclusion, it is helpful to consider whether or

not there is any benefit at all in promulgating a code
of evidence.
A code can be defined as"a body of law

established by the legislative authority of the state,
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and'designed to regulate completely, so far as a
statute may, the subject to which it relates."'?2

The importance of later determining whethér or not

The Military_Rules of Evidence are é code is that
if they are, it would mean that veryulittle of the
common law,.statute law, or case law.existing prior'
to 1 October, 1959, has specific application to

courts'martial._ This certainly is not what has

happenedi‘but there is the possibility that all of

ﬁs have read-énd applied these rules incorrectly.
If one sténds'back'and_looks at the whole of

the law of evidence, there seems to be éomething'

wrong with it when one cbnsiders the leiowing

facfors: |

B (a) dnly in the common law is there a body
of law called the law of evidence;l3

(b)' the hearsay rule contains appfoximately

thirty—seven_major exceptions which are

listed in The Uniform Rules:

12. Bouvier's Law Dictionary (Baldwin's Students
Edition) (1948) 178

13. Murray, R.G., "Evidence: A Fresh Approach -
- The American Uniform Rules of Evidence (1953)"
(1959) 37 C.B.R. 577

14. Uniform Rulés of Evidence 1953, National Conference
of Commissioners on Uniform State Laws, 1155 East:
Sixteenth Street, Chicago 37, Illinois
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(c) Phipson's Law of‘Evidence,l?‘Which seems
'tdvbe the most compiete current work
contains over 7000 precedents, and probably
a skilful lawyer, who had sufficient time
could find a precedent to keep out

A practically the whole of his opponent's
caée; ’

(d) many aspects of the law of evidence, such
as the admissibility of certain.documents,
édmissibility'of confessions ih»some.cases,
and the compellability of the spouse of an
_aqcused by the accused, are not entirely
ciear, even though these matters have been
adjudicated for hundreds of years:

(e) the meaning of the expression '"res gestae"

| is siﬁply not understood even'though it'
is used daily in courts throughout thé.
nation. In 1934, Mr. Justice Ross ofh
Nova Scotia stated about the "res gestae"
rule'”As'for me, I still see it thréUgh a

glass'darkly;“l6

15. - Buzzard, J.H.; Amlat, R.D.; Mitchell, S.:
Phipson's Manual of the Law of Evidence (11lth)

16. R v Wilkinson (1934) 7 M.P.R. 562
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(g)
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judges tend to let most evidence in, with
the possible exception of confessions, "for
what it is worth," often regardless of the
rule of evidence that seems to apply to
that situation: and

thé federal and provincial governments seem
to consider that the rules of evidence are
unrealistically complex and strict, if
applied at administrative tribunals, even

those of an appellate nature.17

Mr. Justice L.P. de Grandpré made some

interesting observations on the present rules of

evidence when he was the President of the Canadian

Bar Association. In an address made by him to the

annual meeting (Maritime Bar Association)

he stated in part:

"Our rules of evidence in criminal matters

are much too complicated; they are geared

to the needs of the underworld; they do not

afford to the ordinary accused and to the

17.

Anti-TInflation Act, 24 Eliz II, 3 December, 1975

Section 31(4) - "The Appeal Tribunal is not
bound by any legal or technical rules of evidence
in conducting a hearing, and all appeals shall be
dealt with by the Tribunal as informally and
expeditiously as circumstances and considerations
of fairness permit."
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inﬁocent citizen any greater protectidn
fhan could.be afforded by other rules much
'simpler and much more efficieht.;.it (the
law of evidence) is so complicatea that
.snly highly specialized lawyers understand
it (and sven that is dsubtful)."lgv.

As a result of observing the>above factors,
and ‘many others, attempts have been made in common
law jurisdictions in the last forty years to do
something about this confusing situation. 1In 1942,

the American Law Institute adopted The Model Code.19

In 1953, The Uniform Rules?? were published. Neither
of these pfoposed sodés were adopted. However, a
Code of Eﬁidence is in force in California.21
Additibnally, other jurisdictions.have by
statute swept away some of the commori law of evidence.
In Manitoba;}proof of foreign law in all Canadian
jurisdictions, all Commonwealth countries and the

United States federal and state jurisdictions can be

18. Canadian Bar Bulletin, May, 1973
19. Model Code of Evidence (1942) - as adopted and
: promulgated by the American Law Institute at
Philadelphia, Pennsylvania, 15 May, 1942
(Philadelphia: American Law Institute 1942)
20, Supra fn 14 p.61

21. 29B West's California Evidence Code (1966)
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22
determined by the court taking judicial notice of it,

In Massachuéetts, the trustworthy verbal and written
evidence of deceased persons is admissible és a |
result df statute law.'23 The.United States goverhment
has made the introduction of‘buéiness documents far ,
more simple than it was under the_commén law rules.24
In.England the admiSSibility‘of oral and writtenl
ev1dence has been made much simpler to place before
the court than it was under the common law by
leglslatlng that if oral or written ev1dence could

be admitted through the originating witness, it can
be admitted in documentary from through someone else.
In Canadé,1we'have gone as far as the Engliéh, but
only with respect to-réchrds,26

All of the above legislative moves are

simplifications of cumbersome rules; but they only

22. The Manitoba Evidence Act ‘R.S.M. (l9i0)'c.E15O
: s.32(1) '

23. Witnesses and Evidence (1959) 40 Mass G.L. (Ann)
24, (1966) 28 U.S.C.A. s.1732

25, The Civil Evidence Act (1968) 16 and 17 EllZ IT
c.64, s.1,2,3,4

26. The Canada Evidence Act, R.S.C. (1970) c.ElO,
s.30(1)




66

cover vefy limited aspects of the law of evidence.

A Code would no doubt be more definitive and’even

if it was not all perfectly clear, it would allow

‘the courts to start over again in interpreting the

law. of evidence. The present maize of case law is

so large, so negative in many ways, and often so

contradictory that it is almost incomprehensible.

Professor Morton of Osgoode Hall argued in 1960

27

that a'code was unnecessary because the judgeé seemed

to understand the law of evidence, and were

interpreting it to adjust to the times and circum-

stances. The argument of retéining the present very

" confusing and difficult law of evidence simply

because some people appéar to understand it, is a

littie weak.

Act28

It is interesting that The Law Reform Commission

made no provision for the Commission. to prepare

a code of evidence, but the Commission did Lo anyway.

"The statﬁtory authority provided in part as follows:

- "The objects of the Commission are to study

and . keep under review on a continuing and

27.

28.

29.

Morton, J.D., "Do We Need a Code of Evidence?"
(1960). 38 C.B.R. 35

R.S.C. (1970) 1lst Supp c.23

Canada: Law Reform Commission Report: Possible

Areas of Study (Ottawa: The Queen's Printer 1972)
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- systematic basis the statutes and other
laws comprising the laWs of Canada with
a view to making recommendations for
their imbrovement, médérnizatianand
réform...”30

A study of the Commission's rules of evidence will

show that they lean towards The Uniform Code.. When

the Commission disseminated itsvfirst draft of the
code, the reaction was violent indeed, and the
members were subject to‘considerable written abuse.
Correqundence from across the country showed
that many lawyers and judges just simply‘did‘not
undefstand_the present rules of evidence. A group
of Manitoba judges were apparéntly the most
reasonable’in their comments and displayed a
willingness to deal directly with the need for
change. | |

The Law Reform Cbmmissipn Wofking'Paper on
the rules is thifty—seven pages long, contains
eighty-nine rules, and they are intended'to be
exhaustivé. Regafding matters not providéd for,
SectiOn 4 states:

"If a matter of evidence is not provided

30. Supra fn 27 p.66

31. Personal correspondence
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for by this Code, the principles of
: cdmmon‘law as they may be interpreted

in the light of reason and experience

shall gox}ern.”32

" Thus, the intent appears to be to cease the

use of case law, except to thevdegree necessary to
determine the rules applicable Whén not pfovided 5
'fofvin the code. This very situation is thé one
that causés serious difficulties in: The Miliﬁary
Rules of Evidence, as will be discussed in Chapter
VII,.

However, é section dealing with CaSes not
provided~for.probably'cfeates the greatest weakness
in any argument to establish-.a code of evidence.

The whole body of law is so vast and deeply inter-
related to bfher areas of law, that it is almost
impossibleito write a code of sufficient brevity

and clarity to be acceptable to common law lawyers.
A code for civilian criminal courts would ho déubt
be handled much like thé judges of the Cdﬁrt Martial
Appeal Court handle The Military Rules of Evidénce.

That is, there is a continuous drift back to case

32. Supra fn 43 p.35. The final published Report
on Evidence still contains eighty-nine rules.
Section 4 of the Working Paper is Section 3 of
the final report. :




69

law, precedents, and the common law. The Court
Martial Appeal Court does not seem to have dealt
with any particular'rule except possibly with

' 33 .
Article 53(c). But, this may well be caused by

the manner in which Crown counsel submitted their
arguments;'that is, they too, may be arguing case

~law and not the relevant Article of The Military

" Rules of Evidence.

As will be noted from the quotation on the
title page of this thesis, the writer is not necessarily
supporting codes of evidence. Indeed, probably
- the main weakness of codes is that people expect

too much of them. Codifications such as The

Napoleonic Code in Francé, The Bugerliches

" Gesetzbuch in Germany, and The Burgerliijk Wetboek

in Holland, to name a few, are in constant need

of revision. The Napoleonic Code has recently

undérgone major reviéions. Furthermore, these
éodes are‘not necessarily ény clearer than law in
Qcommon law countries.

Another imagined benefit of a code is that it

brings clear and understandable law to the people.

33. Zeisman v.The Queen (1966) 3 C.M,A.R. 17
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This has always failed, beginning with Justinianfs
Code which 51mply shifted knowledge of the law
from one group to another.34
Statutes that clarify, simplify or‘change
the law of evidonce, ére noticodes, and arensimply'
law superimposed on the law that was there béfore.35
. In some oéses, these statutes specifically wipe
out existing law, but normally they do not. The
use of statutesgto hopefully improve and clarify.
law is:useful,'but it is a patchwork.
Codes(_on the other hand, are'extremely
‘useful in changing law,_co-ordinéting different
regional law, and organizing the law of evidence,
or any other law, into a manageable system.
Causing confusion, however, between codeé and

statutes are statutes such as The Criminal Code of

Canada, which does not even make the préténoe now
“of being a code,galthough it is still called one..

On balance, then, from a military point'of
view,'a code of evidence is attractive.: Firstly,

it creates the same rules of evidence for all

34. Hahlo, H. R.; Gower L.C.B., "Here Lies the Common
Law: Rest in Peace (1967)" 30 Modern L.R. 245

"35. Robinson v Canadian Pac1f1c Railway Co.[:89€]
A.C. 481 at 487
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‘servicemen, regardleés of where the court marfial
is held. ‘Sécondly, it avoids the need to select
 the,laW of 6ne province as the law of evidence |
that-Will’apply, éven though the differences in
the provinciél.law are more apparent than real,-
and ofteﬁ apply mostly to procedure. "Finally, a
code andvifs supporting source material is small
enoﬁgh in physical size that a military lawyer, no
matter where-the court mértiai takes place, céﬁ
carry.enough material to adequately apply the
rules of eﬁidenéé for either the benefit of the

Crown or the aécused, as applicable.
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PART TWO
SCOPE OF THE MILITARY
RULES OF EVIDENCE

CHAPTER IV

WORDS AND PHRASES

Introduction

Many of the words and phrases employed
continually.in evidence law are somewhat unclear
in meaning. Additionally, confusion arises when
some judges, lawyers and writers use some of these
words and phrases almost interchangeably. For
example, what is the meaning of "evidence," "law
of evidence," "rules of evidence," and "procedure"
to list only a few.

An incredible amount of time and paper has
been consumed writing about these points, and
surprisingly enough, there is still not complete
consensus as to the meaning of these words and

1
phrases. The works of Thayer, Wigmore,2 and

1. Thayer, J.B., Part of his works were published
originally in the Harvard Law Review. See
(1889-90) 3 Harvard L.R. 285,

(1890-91) 4 Harvard L.R. 45,

(1891-92) 5 Harvard L.R. 45,

(1892-93) 6 Harvard L.R. 325, 418

(1898-99) 12 Harvard L.R. 71

These are examples of the quantity alone of some
of the writings of one man.

2. Wigmore, J.H., A Treatise on the Anglo American
System of Evidence 1in Trials at Common Law (vVols 1

to X) (3rd Ed) (Boston: Little, Brown & Company,
1940)
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. ) ] . . 3 N
The Canadian Abridgement™ are only a few examples

of the'huge amount of writing available. In light
of all that has already been written,'it may be

somewhat presumptuous to even discuss the meaning

 of the words and phrases mentioned earlier.
_ However the following attempts at defining these
express1ons are 31mply intended to be a gulde

both for the wrlter ‘and the reader ‘SO that at

least for the purposes 0f this paper, these words

and phrases will have a consistent meaning.

Evidence

| . This word is often used almost interchangeably
with the phrase "Law of Evidence,f thus'creating

some confusion'in the mind of this student, at least.
There are wahy examples. One can be fouhd in the

. Judgement of Hughes, J.A., in the New Brunswick Court.
of Appeal where.he stated in part at page 232

"Evidence has been defined as part of procedure

which.;,”4’ahd.again in a Forward to A Symposium

on Evidence, Chief Justice Orie L. Phillips-of the -

3. Rlddell W. R., Editor - The Canadian Abridgement
(Vols 1 to 35) - (See VoI 18) (Toronto: Burroughs &
Company (Eastern) Ltd, 1935)

4. Regina v Murphy, ex Parte Belisle and Moreau
-(1968) 4 C.C.C. 229 at 232
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United States Court of Appeal, Tenth Circnit,
stated in,part, ”The term "Evidence" imports the
means.by which an'elleged matter of fact, the
truth of which is submitted to investigatibn, is
'estabiished or disproved D Te is suggested with
respect that both of these learned gentlemen were
referring to "Law of Evidence," and not "EVidence,”
although the statement by Chief Justice Phillips
‘could apply to either expressien. |
. One good and.succinct definition of "evidence"

'is "Any species of proef,'or probatiﬁe'metter,
legally presented at the trial of an issne-by the
act of the parties and through the'medium of
witnesses, 'reeords docnments concrete objects
etc., for the purpose of 1nduc1ng bellef in the
mlnds of the court or jury as to this contention.“6

Evidence appears.to'consist of the relevant

infbrmation7 legally presented to the ceurt'in one

5. (1951-52) Vanderbelt L. R., Vol 5, 275

6. Black, H.C., Blacks Law chtlonary, 4th Ed.
- - 656 (St Paul: West Publishing Co. 1968)

7. The word 1nformatlon”1n law has many connotations,
such as being an accusation or complaint of a
criminal offence against a person. Howeéver, the
ordinary meaning of the word is intended in this
paper. See Webster Third New International :
Dictionary, 1965, at 1160 where it is defined as
"communication or receptlon of knowledge or
1ntelllgence."
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or all of the forms describedfabove. However,
while the word "information" may be considered
too loose to define evidence- it is a word of
modern usage and it is not that 1naccurate when
one con51ders the follow1ng statement - ”The

subjects of dispute between parties are particular

N : 8
propositions of fact." Montrose's subm1551on is’

a good one .in that courts do not often llsten to
“facts " but listen malnly to "prOpos1tlons of
factf The exXpression "propos1tlon of fact"
would fali'into a definition of "information."
Evidence is also defined in The Miiitary
Rules of Ev1dence as meaning "anything that has a
s1gn1f1cant rational tendency to make something
-manlfest. 9 While this definition may be
technically oofrect, it is considered to be too
vague and general to be useful, ortfor that matter
Veiy understandable. |
.Thefefore, for the purpose ofvthisithesis,
‘reference-to‘the word ﬂevidence” will meanvrelevant

~information (propositions of fact) legally pfesented

8. Montrose, J.L., "Basic Concepts of the Law of
Evidence" - (1954) 70 L. Q.R. 527 at 534

9. Military Rules of Evidence, Article 2(j)




76

to a court in oral, written or real form, and .
1nclud1ng jud1c1al notice, but will not include

10 -
1nferences presumptlons, or arguments and

_pleadlngs.

: Law of Ev1dence

Lord Dunedln prov1ded an excellent ;and still

-valid definition of the law of ev1dence in 1918

when he statéd "My Lords, the law of evidence in
'criminai ceses is nothing more ‘than a setvof
practlcal rules which experience has shown to be
best fltted to elicit the truth as to gullt .
'w1thout cau51ng undue prejudice to the. prlsoner wll
The law of evidence does not regulate the process
of reasonlng and‘argument.12 Further, there seems
to be.a'difference in' the law of procedurebsnd the

“law of evidence. "Procedure" will be discussed

later, but suffice it to say for now that the law

of procedure‘and the law o0f evidence are separate,

'10. McWilliams, P.K. - Canadian Criminal Evidence, 38
(Agincourt: Canada Law Book Co., 1974) - the
author mentions "presumptive evidence" which he
describes as employing a relation between the facts
and the inference. The writer has no intention of
using this term as it is almost 1mposs1ble to use
with clarlty.

il. Thompson v The Klng, ii9lé] A.C. 221 at 226

12. SuEra fn 2 p.72, See Vol 1, at 5
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although the law ofbevidence‘may well be a branch

of the law of procedure.13

‘Rules cf Evidence

The,writer is somewhat bemused as to what
the expression "rules of evidence” really means,
and how. firm and permanenc they really are.  Lord
Dunedin said that the law cf evidence was nothing
more than a set of practiCal,rules.14 That may well
be, but aﬁe they a "set" and are they all pfactical,
particulerly‘in a 1976 environment? In the first
place, no "set" appears to exist in Canada (except
The Militarleules of Evidence) although the rules
of evidence have been codified in some other
Jurlsdlctlons. Secondly, some rules do not seem
all that practical, particularly when one remembers‘
that some rules were established'in a bygone era for
crimes or circumstances that no longef exist.
of course, the principle behind the»rﬁle ie usually
the goverhing'factor as to whether the rule is

practical or even applicable in a particular case.

13. Phipson, S.L., Phipson's Manual of the Law of
Ev1dence (9th ed) 2 (Elliot, D.W., Editor)
(London' Sweet & Maxwell, 1966)

14, Supra fn 11 p.76

15. Toms v Whitby (1875) 37 U.C.Q.B. 100
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Consequently, the business of actually sitting down
and writing a "set" (or consolidation) of "rules of
evidence" appears to be an extremely difficult task
if the work is to be at all definitive, because it
is so difficult to determine when all of the "rules
of evidence" have been included.

Some judges, lawyers and writers view these
"rules" with considerable awe as apparently
constitutihg the accumulated wisdom of the ages.

The writer has gained the impression from some cases
and texts that often less attention is paid to
ordinary common sense in matters of admissibility
than to exhaustive examinations of case law to
determine the exact legal situation in a multitude
of different circumstances.

This attitude is best described by Johnston, J.
ih 1865 as follows: "The rules of evidence, which
have been sanctioned by the wisest and best judges,
and ratified by the experience of ages, as the safest
guide in the investigation of criminal accusations
in British courts of justice, are not subtle
refinements, barren technicalities, or arbitrary
enactments: %hey are deductions drawn from a deep
insight into human nature, and being founded on

a close observation of the ordinary
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current of human action under the influence of the
motives, passions, interests and_affectionsvwhich
sway men..."16
At the oppos1te end of the pole is Edward W

Clearyl7 who ~stated "...the rules of evldence largely
.have beenvconstructed out of,anecdotes‘and unsystematicv
observation plus what hopefully passes for reason
but could ‘more honestly be labelled conjecture about
“human behav1our. In the main, the jurlStS have been
over—awed by the powers of their ownh. mlnds. Yet the
human bra1n weighs only about three pounds, and too_
:-much_ought not to be expected of it‘."'18 |

| Nelther quotation about the rules is
particularly:easy to support,.but-probably the
truth about their inception, evolution, and
practioability lies.somewhere ln between. From
experience, it is'fairly clear that even if the rules
are often hard to understand, let alone'find they

are, for the most part, sensible and practical. methodS'

for controlllng the 1ntroductlon of ev1dence in court.

16. Queen v Dowsey, Douglas and Lambruert (1865)
6 Nova Scotia R. 93 at 113 '

17. Professor of Law, University of Illinois
18. Cleary, E.M, "Evidence as a Problem in

Communications" (1951~ 52) 5 Vanderbllt L. R
277 at 279
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. When examining The Military Rules of Evidence,
(1nclud1ng those Wthh dlffer from c1v1llan.rules of
evidence), the wrlter,ls under no illusion that -
,ithese rules are anywhere elose to being perfect; bat
they do represent an excellent and obv1ously workable
~code so-far as they go.

The dlfflculty appears to be that a_”rule“
is always evolving and 1$ not static for very long
unless it is incorporated into a statute. .Thus, a
rule that was sensible in 1931 may hot be sensible
.today and will be "bent" or changed by a court.
However when the rules have been COdlfled with
effect from a certain time, the process of
evolution may continue, but alwaysbwithin the confines
of the words of the rule. This is so because of the
canons of construction, which the writer. agrees are
‘sensible, that are’ employed in the 1nterpretat10n of
statutes and codes.

Rules.of evidence are a combination of Statute
Law rules and Common Law Rules.19 While common law

20

rules of evidence can be "bent" if the underlying

reason for the rule does not fit the circumstance

19. American Casualty Co, v Horton (1941) 152
S.W.R. (2d4), 395 at 398

20. Doe D. Murphy v Mulholland (1846-48) 2 U.C.Q.B.
(0.S.) 115 at 119




81

| )
before the court it is quite dlfflcult to

”bend“ a statutory rule of evidence. The alterna-
tive in thlS latter case appears to be to refuse to
_apply the rule at all if the circumstances before'
the- court are not in harmony with its underlylng
-pr1nc1ple ‘Thus, when a court says that a certain
codified rule is not applicable the lawyer who trled
to use that rule is often at a loss as to what law_'
then.applles., Usually, it is not qulte as 51mple as
‘merely saylng that the crlmlnal law that was in force
“in a prov1nce 1mmed1ately before the flrSt day of
'vAprll 1955 contlnues in force unless altered by
Parl1ament .22 | |
Therefore for the purpose of this thesis,

the rules of ev1dence will be con81dered +to be all
common law and statutory rules of ev1dence appllcable
in a c1V1llan court of ordlnary criminal jurlsdlctlon
or at a military court martial. Later on’in this"
_paper the writer W1ll attempt to deal w1th “the
‘question of whether The Military Rules of Ev1dence.
need be con51stent with the rules of eviderice employed-

-1n c1v111an criminal courts in Canada and whether or

2l. Caldwell v Kinsman (1853— 55) 2 Nova Scotla
Reports 398 at 405

22, Crlmlnal Code - R.S.C. (1970) c.C-34 s.7(2)
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‘not they constitute a code.

. Procedure

| - The question as to whether some matter is a
rﬁle of procedure or a rule 6f eQidence is often
iﬁportant, particularly from a constitutional point
of view,?3'butvwheh the question is discussed in a
federalvcourt and thé_problem involves tWo federal
enéctmehts Wifh different “procedurés,” the writer'
has alwéys had difficulty in deterﬁinihg the
cdnéequencés that flow when the matter is de£ermined
to be»either a rule of evidence or a procedural
matfer;

Judge Advocates or Presidenfs at.coufts
martial havé made such.rUIings, and apparently, if
the item‘under examination is not a rule of procedure;
the provisions (if any) of The Miiitary.RUleS'of
Evidence must be applied because of Article 3 thereof.
Conversely, if the matter under review is détermihed
to be a rule of procedure, the law prescribed in the
federal enactment other than The‘Military Rules of
Evidence could be applied., This situation is some-

what unSatisfactory. The question of conflict in

23. Supra fn 4 p.73
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federal statutes will be discussed later.
What is a rule of procedure? PhipsOn24
describes it as follows: "Adjective law is divided

into two main heads: procedure and evidence;

Procedure is the part of adjective law that deals

:w1th the initiation of proceedings in the appropriate

court, the ascertalnlng of the precise. nature of the
dlspute between the parties and the due and regular

conduct~of the proceedings.  Inasmuch as 1t is

'usually in the course of such proceedings that

- evidence is required, there is a real sense in

which the law of evidence may be regarded as a branch
of the law of procedure but it is more convenlent
to divide them and treat them as separate branches

of adJectlve law.™

25

P.K. McWilliams, in his index at 693 seems

pto imply-procedure.to be the formal and physical
‘steps taken prior to and during a trial. An excellent

' descrlptlon (and one that the writer understands) of

the dlfference between a rule of procedure and a rule

of ev1dence is as follows.

"The nece551ty for serving notice to

24, Supra fn 13 p.77

25. Supra fn 10 p.76
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prbduée docuﬁents as a pre—requisite
for the introduction of secondary
evidence may be regarded as a rule of
'evidencé,:but the manner of serving
sﬁch notice is undoubtedly subjéct»to
-rule of c_éurt.”26 |
.Thé Municipal Court in which this case was heard
,Was empowered to enacf rules of praCfice and pro-
Cedufe and therefore the expression “rUle of cdurt".
can be read as "rule of prodedure,"
| Again, procedure has been ekplained as
"that Whiéh regulates the formal steps in an.action
or other judicial proceedings: thé.course 6f 
procedures in éourt; the form, maﬁner, and order
in which proceedings have been and are accustomed
to be held."27
The judges and writers seem to agfeeithat the
rules of procedure are not substantive law, bﬁt-are
in reality administrative and policy rules goverﬁing
the physical means by which charées, suits and
“evidence are brought before the court. Thé question

of whether the evidence is accepted by the court,

26. Schratt v Accurate Instrument Co. Inc. (1942)
20 N.E.R. (2d) 823 '

27. Mahoning Valléy Ry Co. v Santoro (1915) 112
| N.E.R. 190,191 -
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even after all the "procedure" has been followed
'is a question of the law of evidence, at least as

the wiiter understands it, and he will endeavour

to maintain this distinction throughout this thesis.

Comments
'The above discussion of the meaﬁing of four

wbrds and phrases is important, as the writer feels

that any study of the law of evidence is certain to
be at~léaét partially unsuccessful . unless the |
student or writer has a clear understanding of the
differéncé in,the meaning of these words and. phrases.
Often difficulty is caused by writérs.and judges
mis-using these ekpressions, or in fact using'them
incorrectly, and if the student is not cleaf iﬁ his
own mind as to their meaning, he can easily be

‘confused.
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CHAPTER V

SECTIONS 12(1) AND 158(1) OF

THE NATIONAIL DEFENCE ACT

Introduction

Before discussing the scope of Section 158(1)

of The National Defence Act (1970)l which provides

for the publication of The Military Rules_of
Evidence,.the.writer considers he should mention
briefly the Federal Government's authority to
establish.éourts martial and a Court Martial Appeal

Court.

Constitutionality of Courts Martial

The British North America Act2 contains two

1. R.s.c.-(197o) c.N-4

2. (1867) 30 and 31 Vict. c.3 - While it is irrelevant
. and probably well known to scholars, it is

interesting to note the statutes which were assented
to on 29 March, 1867, on the same day as our
Constitution came into existence. Five statutes,
including our Constitution were assented to, and the
other four were: (1) an act for removing doubts as
to the validity of certain marriages between British
subjects at Odessa; " (2) an act to supply #£369,118
to the Service of the Year ending 31 March, 1867;
(3) an act to repeal dog licences; and  (4) the
Metropolitan Poor Act. Our Constitution was there-
fore assented to along with other legislation dealing
with confused people, poor people and animals.
Considering the subject of the five statutes placed
before Queen Victoria as a result of whatever system
caused all five to appear the same ‘day, no doubt can
be left in the reader's mind as to the importance
placed on the Canadian Constitution at that time, at
least by the British Monarch and Government.
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authorities to suppor£ the right of the Federal
‘Government to establish military courts. Firstly,
Section 101 étates as follows: "The Parliament of
Canada may, notwithstanding anything in this Act,
from Time to Time provide for the Constitution,
Maintenance, and Organization of a General Court

of Appeal for Canada, and for the Establishment of
any additional courts for the better administration
of the laws of Canada." Additionally, and more
specifically, Section 91(7) of the same Act provides
that the Federal Government has exclusive juris-
diction in matters of "Militia, Military and Naval
Service and. Defence." Therefore,-there,is}authority
to establiéh military forces, and to establish

courts. However, does The British North America

Act authorize the establishment of courts martial
for the purpose of hearing military offehces?

A leading case on Section 101 of The British

North America Act is Reference re Privy Council
-3 X g .
Appeals. This was a reference. to the Supreme Court

of Canada to determine whether the Federal Parliament

had authority to amend The Supreme Court Act4 to

3." [1940]1 p.1.R. 289

4. R.S.C. (1927) c.35
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prohibit appeals to the Privy Counéil, and make the
Supreme Court the final court of appeal in criminal
and'civil matters in Canada.

» In his judgement, Sir Lyman P. buff, C.J.cC.
decided fhat Parliament had such authorityvénd that

the amendment to The Supreme Court Act was intra

vires the Parliament of Canada. The decision was:
partly based on the fact that the rules of construction
were such that if a matter did not fall within pro-

vincial jurisdiction pursuant to Section 92 of The

British North America Act, "then it must fall within

the legislative competence of the Dominion Parliament.”
While this decision dealt only with the power'
' to establish a general court of éppeal, the'reasoning

applied to construction of The British North America

Act to establish the Supreme Court would also apply
to the phrase in Section 101 "...of any additional
courts for the better administration of the laws of

Canada." It was held in Re Board of Commerce Act,

1919; and Combines and Fair Prices Act, 1919, that

"additional courts" may be established by Parliament

pursuant to Section 101 of The British North America

Act provided their jurisdiction does not trench upon
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provincial rights.5

Another factor is that4these military courts
‘are for the'purpose of maintaining peace,. order and
good government in the Canadian Forces. The expression
"peace, prdér and good government" is discussed in

the Privy Council Reference in the context of peaée,

order and good government in the federal domain, and
military courts martial are clearly in the federal
domain and deal only with federal law. For example,

Section 120(1)(a) of The National Defence Act (1970)

makes all offences under any federal act an offence

under The National Defence Act (1970) and nowhere in

thé Act is there any attempt to make provincial
offences chargeable under the Act.

Therefore, since national defence is a
federal responsibility, the establishment of military
courts martial and appeal:courts to administer the
law of the Armed‘Forces seems clearly to be intra
'vires-the_Federal‘Parliament.
Additionally, other courts, such as the

. 6 ' _
Federal Court, which is not a final court of appeal,

5. [1922]1 a.c. 191

6. R.S.C. (1970) (2d Supp) c.10
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have been established under the authority of Section

101 of The British North America Act. Thus, there
seems to be a sound constitutional basis for  the

establishment of military courts martial.

Constitutionality of Evidence Law
in The National Defence Act (1970)

Courts martiél deal with criminal matters and
are thus criminal proceedings. A criminal proceeding
has been defined as "A proceeding in Court in the
prosecution of a person charged or to be charged with
the commission of a crime, contemplating the conviction
and punishment of the person charged or to be
charged.”7 There are other equally accurate
definitions which all relate either to ﬁa cfime“ ér

"a violation of criminal law." Sections 63 to 121

of The National Defence Act (1970) are all offence

sections that constitute crimes, many of which are

offences fhat do not exist under civilian law.

Therefore, there is a need for rules of evidence of
' some typé, because there are no civilian rules that

- stricfly'apply to some of these offencés;

It seems reasonable to conclude that

Parliament can establish "law of evidence" in criminal

7. Ballentines Law Dictionary (3rd) 291
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matters at courts martial by reason of Section 91(27)

of The British North America Act. Tt is clearly

quite proper for Parliament to authorize the use of
rules of evidence employed in civil courts at courts
martial becauée these rules apply to criminal
proceedingé.and fall within Section 91(27) of The

British North America Act.

Additionally, it is equally proper'for
Parliament to establish an? other rules as rules of
~evidence at‘éourts martial. The important factor
being that Parliament is not limited in establishing
rules of-evidence-for civil or military courts to
fhose rules that exist at any certéin point in time.
-_Pafliament appears to have the authority tobcreate
whatever rules of evidence it wishes to, so long as
it does so iﬁ the federal domain. Whether or not
there are any restrictions on the rules that can be
estéblisﬁed will be examined later in this Chapter.
Howe&er, before doing so, a few paragraphs are
- included Sh@wing examples of legislation iﬁ other
federal statutes relating to ruleé of evidence.

Other Statutes Legislating Law of
Evidence in Criminal Matters

. 8
The Royal Canadian Mounted Police Act

8. R.S.C. (1970) c.R-9
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provides in Section 34(6) that the rules of
evidence at a trial authorized by that Act will be
the same as those followed in proceedings under The

Criminal Code in the province where the trial is

held. The North West Mounted Police Act9 legislated
rules of evidence in Sections 10 and 24(2) when a
member served with the Militia, or when charged with.
desertion, Additionally, earlier military
legislatioh, as discussed in Chapter III of this
thesis, legislated rules of evidence to be applied
at courts martial. There seems to have been no
question ovef the years that the Royal Canadian
Mounted Police and the Armed Forces had and have the
authorlty to leglslate rules of evidence for their
courts and tribunals.

It therefore follows that although the present

.Section 158(1) of The National Defence Act (1970) is

somewhat unusual federal leglslatlon regardlng rules
of ev1dence for courts other than c1v111an courts of
ordlnary-crlmlnal jurisdiction is neither unusual nor

new,

From the foregoing, it is submitted that there

9. R.S.C. (1886) c.45 -
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is little'doubt that the Federal Government has

the authority to make rules of evidence applicable
to criminal matters, both for civilian and military
courts. The best example of the employment of this

authority in the civil domain is The Canada Evidence
10

" Act

Sections 12(1) and 158(1) Quoted

The question to be examined now is the scope

of the authority given in The National Defence Act

(1970) to the Governor in Council to make regulations
respecting the rules of evidence. For easier

reference when reading this Chapter, the two

pertinent seétions of The National Defence Act (1970)
are quoted hereunder:

Section 12(1)

. "The Governor in Council may make
regulations not inconsistent with this
Act, for the organization, training,
-aiscipline, efficiency, adminiétration
and goéd government of the Canadian
- Forces and generally for carrying the

purposes of this Act into effect.”

10. R.S.C. (1970) c.E-10
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Section 158(1)

"Subject to this Act, the rules of

evidence at a trial by court martial

shall be such . as are established by

regulations made by the Governor in

Council."

quvthe reader's assistance, a copy of the

whole of The Military Rules of Evidence are attached
to this ﬁaper as Appendix B. Since these Rules are
generally only available to civilians in the form
éf the Order in Council, the writer considered it
would be next to impossible for the reader to view
these Rules as a Whole while reading this paper,
unless a copy of them was readily available;

Section 12(1) - A General Provision
for Making Regulations

Section 12(1) of The National Defence Act

(1970) is a generalvauthority to make regulations
covering all aspects of the operation and government
of the Canadian Forces. The wording of the section
is virtuélly identical to Séction 42 of The Naval

. 11 v
Services Act and Section 139 of The Militia Act.12

1. R.s.C. (1927) c.139

12. R.S.C. (1927) c.132
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13
Going back to the first Militia Act, Section 96

provided for a somewhat wider authority in that

the section provided that "the Governor in Council

may make regulations relating to anything necessary

to be done for the carrying into effect of this

Act..."

A very modern comparison with Section 12(1)

is Section 21(1) of The Royal Canadian Mounted

14
Police Act. The two sections are identical except

that The Royal Canadian.Mounted Police Act section

does not contain the words "not inconsistent with

this Act." However, this expression has litfle
meaning in.léw when included in a section of this
nature because subordinate legislation must, in any
event, remain within the parameters of the authorizing
Stétute.15

It is doubted that the present Militafy Rules

of Evidence would have been valid, had théy been

established solely under the authority of Section 12(1).
The phrasé'"for carrying the purposes and provisions

of this Act into effect" might appear at first

13. S.C. (1868) c.40
14. Supra fn 8 p.91

15. E.A. Driedger - The Construction of Statutes
(Toronto: Butterworth & Co. (Canada) Ltd., (1974)
200 and 306
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glancerto provide a very wide regulation-making
authority, but such is not the case. The authority
‘provided in Section 12(1) seems to be limited to
ﬁaking regulations of a procedural and administrative
nature,16 and while a fairly wide interpretation can
be given to this authority, it should not be used to
impose penalties or affect rights..17

Section 12(1), as presently worded, is
identical to Section 13(1) of the origiﬁal National
18 '

Defence Act™" of 1950. At that time, the rules of

evidence at a court martial were stated in

Section 152(;) to be the rules of evidence applicable
in the province where the court martial was held.
However, Section 152(4) specifically stated that "a
court martial, wherever held, shall not as fespects
the conduct of its proceedings or the recebtion or
rejeefion of evidence or as respects any other matter
or>thing, be subject to any Act, law or regulations
hot in force in Canada." This pro&ision was not

included in the amendment to Section 152 of

16. Ibid at 306

17.- M.M. Hoyt, Bill Drafting Manual (Fredericton:
The Queen's Printer for the Province of New
Brunswick, 1966) 90

18. s.C. (1950) c.43
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9
The National Defence Actl in 1959, which section

is now Section 158 of The National Defence Act

(1970). This omission in the amendment of 1959
will be discussed_more fully in the paragraphs
dealing with Section 158(1).

However, it seems that the inclusion of
sub-paragraph (4) in Section 152 in 1950 would
suggest that Section 13 (now Section 12(1’) was
not intended to be used to create new law in the
field of evidence. Section 152(4) was a special
rather than general section of the Act and it
mentioned regulations. Clearly, Section 13, a
general section,.would have been subject to
-Section 152(4), a épecial sectién. The normal
rule of construction is that the general yields
té the spécial. Therefore, even if the o01ld

Sectlon 13 of The National Defence Act (1950)

could have been 1nterpreted SO as to allow new law
for courts martial to be established, Section 152(4)
specifically prohibited this in the field of'evidence.

, 20
In The City of Ottawa v The Town of Eastview,

‘Rinfrit J. stated: ""The principle, is, therefore,

19. s.C. (1959) c.5

20. [1941)s.C.R. 448 at 462
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that where there are provisions in a speciél Act
and in a general Act on the same subject which are
inconsistent, if the special Act gives a complete'
rule on the subject, the expressionvof the rule
acts as an exception of the subject matter of the
rule from the general Act." This decision of the
Supreme Court of Canada deals with two statutes, one
being general and one being special, but it is
submitted that the same rule of construction would
apply to a general and special section of the same
Act.

This»proposition is further supported by
the.provision of The Royal Canadian Mounted Police

act.”! section 21(1) of that Act is the general

regulation-making authority, and, as mentioned
already, is virtually identical to Section 12(1)

of The National Defence Act (1970). Section 34(6)

of The Royal Canadian Mounted Police Act provides

that "the rules of evidence at a trial under this
part shall be the same as those followed in

proceedings under the Criminal Code..." In that

statute, no effort is made to create by regulation

rules of evidence which are different to those that

21. Supra fn 8 p.91
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exist in civilian criminal courts, presumably
because under the wording of Section 21(1) of

The Royal Canadian Mounted Police Act no such

authority existé, and there is no other section
of the Act which could be used to maké additional
orunéw rules of evidence.

Under the rules of construction of Statutes,
the general yields to the special or particular.
Section 12(15, a general section, yields to

Section 158(1), a special or particular section.

Therefore, Section 12(1) of The National Defence

Act (1970) is the section that creates authority

for the establishment of all Governor in Council
regulations except those relating to rules of
evidence.

Section 158(1) - A Special Provision
for Making Regulations

Section 158(1) of The National Defence Act
(1970)22 is so short and indeed so generai with
respect to conditions imposed, that it can easily be
passed over without being given a proper and thorough
study. However, considering the rather vdluminous

regulations made under this section,namely The

22. Quoted in full at p.%4




Military Rules of Evidence, it is considered
necessary, before actually examining The Military

Rules of Evidence, to determine the scope and

intention of this section.

‘To begin~with,vthe wording of this section
is not detailed or specific and, in fact, is some-
what impfecise because the phrase '"rules of evidence"
is neither defined nor limited. The meaning of the

phrase "rules of evidence" was discussed in Chapter IV

of this thesis explicitly because the phrase is not

defined in The National Defence Act (1970) and is
often used improperly or in a rather vague and inexact
manner.

It may be that in dealing with the words in
Section-158(l), "the vaguer they are, the more
imprecise they are, the greater the delegy:;xtion.“.23
Section 158(1) is the only section that deals with

the establishment of rules of evidence by regulation.

‘Furthermore, it was enacted nine year524-after The

National Defence Act (1950) came into force.

Therefore, while the wording is somewhat imprecise,

it is quite clear that it deals with two specific

23. Charles P. Curtiss —.A Theory of Legislative
Interpretation - (an excerpt contained in
(1957) C.B.R. p. 528)

24, Supra fn 19 p.97
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matters, namely:
(a). the establishment of regulations.and
(b) the creation of rules of evidence.
This section could not be used to make regulations
for any purpose other than the éreation of rules of
evidence. _Régulations on other subjects must be
established pursuant to Section 12(1)'of'223

National Defence Act (1970).

The question, therefore, in this Chapter is
to attempt to assess what Parliament intended when

it repealed the old Section 152(1) of The National

Defence Act (1950) and enacted what is now Section

158(1). vIn order to come to some conclusions on
this question, the writer now proposes té examine
some of thé.words in Section 158(1), including the
implication of these words, and will comment briéfly
oniother federal statutes that appear to apply to
Section 158(1). |

(i) "Subject to this Act"

To determine the meaning of a section in a
statute, one must examine the ordinary and usual

meaning of the words used,25 and examine all the

25. Victoria City v Bishop of Vancouver Island
[1921]2 A.C. 384 at 287
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surrounding circumstances including the statute
itself as a whole, 2% With this in mind, the words
"Subject to this Act" will be examined at length,
because they are the only words in Section 158(1)
that could'create ahy restrictions on the making
of regulations establishing rules of evidence.
There are relatively few cases de&ling
with the méaning of the expression "Subject to this
Act," and consequently, most of the discussion in
this Chapter will deal with the words themsel&es

and the sections of The National Defence Act (1970)

that seem to apply.

‘FirStly, a few comments on some of the cases
decided on fhe Subject'WOrds. The construction of
a statute or a section is a matter of 1aw.?’
Sections of a statute should not be interpreted to
éonflicf,'unless that intention is clearly shown in
the statute,28 and in fact, every effort should be
made td read the various sections of the statute "in
harﬁony." - This, the writer proposeslto attempt,

although it has been held that the words "Subject to

26. Director of Public Prosecutions v Schildkamp
[1969] 3 AIl E.R. 1640 at 165%

27: Vancouver v _Township of-Richmond.(l959) 17 D.L.R. (24) 548

28. R v Deckert [1958] 0.W.N. 163 at 164
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the provisions of this Act" show the intention of
the legislature to modify and alter, as well as

29
codify the law. The question of whether The

Military Rules of Evidence are a code will be
discussed in the next Chapter, but it is

informative to note that the expression "Subject

to this Act" suggests modification and alteration

ih the law.

Obviously, the authority to establish
Military Rules of Evidence is not Subject to every

section of The National Defence Act (1970) but only

to those related, directly or indirectly, - to the law
of evidence. There is no doubt that the definition
séction, Section 2, applies to the meéning of words
in Séction 158(1). Additionally, the following
éeétions,-and possibly others, apply directly:
Sections 9 and 10 (appointment and duties of Judge

Advocate General): Section 12 (authority to make

regulations):; Section 29 (redress of grievance)
Sections 48. and 49 (publication of regulations and

validity'of documents issued under The Nationél

Defence Act): Sections 56 to 62 (pleas in bar of

29. Hinton Electric Co. v Bank of Montreal
(1903) 9 B.C.L.R. 545 at 550
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trial, place‘df offence and trial, limitations,
civil jurisdiction and parties): Sections 78, 87,
101, 104, 109, and 119 (auxiliary legal definitions
.regarding certain offences); Section 120 (civil
offences,ére offences under this Act); Section 121
(foreién iaw); Sections 122 and 123 (cognate
offeﬁces and attempts); Section 128 (ignorance of

- law no excuse); Section 129 (civil defénces);
Sections 130 and 131 (insanity); Section 158(2)
(publicétion); Section 159 (documents): Section 161
(evidence on commission): Section 162 (view):
Section 164 (oaths); Section 172 (insanity at
trial); Section 173 (insaﬁityAat time of offence):
Section 181 (new trial); Sections 197 and 198 (right
to appeal); and Section 201 (Court Martial Appeal
COﬁrt).

The majority of .the sections of The National

Defence Act_(l970) listed in the preceding paragraph,
have some effect on the establishment of the rules of
evideﬁce, but their main impact is at trial where
these sections actually supplement the rules bf
e&idence. For example, Section 78(3) provides that
ﬁnless the contrary is shown, six months absence
without authority shail constitute an intention to

desert. This section would have to be read in
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conjunction with any Miliﬁary Rules of Evidence
dealing with proof of intention.
There is, however, one section that may
significantly affect the rules of evidence
éstablishéd pursuant to Section 158(1l) and that
is Section 129, which reads as follows:
"All rules and principles from time to
time followed in the civil courts in
proceedings under the Criminal Code
that would render any circumstance '
a justification or excuse for any act
or omission or a defence to any chafge,
éreAapplicable to any defence to a charge
under The Code of Service Discipline,
except in so far as such rules and
principles are altered by or inconsistent
with this Act."

This section is very similar to Section 7(3) of The

30
‘Criminal Code, and is repeated in full in this

paper so that it can readily be examined while
reading the next few pages. In the first place, it
is contended that the rules and principles referred

to in this section would only be those rules and

30. R.S.C. (1970) c.c-34
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principles applicable to offences included in The

Criminal Code. Additionally, Section 129 would not

appear to apply rules and principles followed in

proceedings under any other federal statute, to

charges under The National Defence Act (1970).

However, if a charge is laid under

Section 120 of The National Defence Act (1970) of

contravening a section of, for example, The

. 31 Co .
Narcotic Control Act, rules and principles in that
Act which constitute a justification Oor excuse, or
a defence could certainly be used. But, this would

not be so because of Section 129 of The National

Defence Act (1970), but because such excuse or

defence is included in The Narcotic Control Act, or

is covered by Article 11(2) of The Military Rules of
Evidence. |
Secondly, none of the rules or principles

followed in Criminal Code charges would apply if

they were altered,by or inconsistent with The

National Defence Act (1970). For example, the defence

of alibi'is not inconsistent with The National Defence

Act (1970) and is thus a valid defence at a court

martial. However, a defence that the alieged crime

31. R.S.C. (1970) c.N-1
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occurred outside Canada might be valid in the civil

court pursuant to Section 5(2) of The Criminal Code

but would be inconsistent with Section 57 of The

National Defence Act (1970) which specifically

provides'thét a charge can be laid regardiess of
where the offence occurred.
Thirdly, Section 129 seems to refer to

substantive law as distinguished from the law of

evidence. For example, the word "defence" refers
to a "circumstance" and "charge." The wording
suggests substantive defences such as alibi,
provocation, lack of intent, insanity, to name a
few. The section does not seem to suggest that all
the rules»of evidence applicable in a civil court

hearing a charge under The Criminal Code apply to

courts martial.

In any event, probably many excuses or

defences provided by The Criminal .Code are not

applicable because they are inconsiStent with The

National Defence Act (1970). 1In this régard, it must

be remembered that most of the offences in The

Nationél_Defence Act (1970) do not exist in civil law

and thus civil defences in The Criminal Code are

usually inconsistent with défences applicable to

military offences.
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Finally, when Parliament enacted Section 158(1)

of The National Defence Act in 1959, and commenced it

with the expression "Subject to this Act," it must

have been aware of Section 129, because if Section 129
includes all rules of evidence available to defend
Criminal Code charges, there would have been little

reason to enact Section 158(1) in the first place.

In this regard, it should be remembered that

Section 129 of The National Defence Act (1970) includes
the expression "except in so far as such rules and
principles afe altered by or are inconsistent with
this Act."™ It would seem that this expression would
clearly méke Section 129 subject to Séction 158(1).
In any event, Parliament is deemed to know what it
is doing and not to make mistakes.32

- Therefore, it appears that Section 129 does

not applY‘toithe rules of evidence emplbyed to

present a defence or prevent the prosecution from

introducing;damaging evidence, but applies only to
certain of the defences themselves being available
to a serviceman on trial before a court martial, and

only if the charge is one under Section 120 of The

National Defence Act (1970) of contravening a section

32. Commissioners for Special Purposes of Income
Tax v_Pemsel [1891]JA.C. 531 at 549
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of The Criminal Code. The manner of presenting

the defence provided in The Criminal Code would be

guided by The Military Rules of Evidence, and not
by civilian rules of evidence.
It should be noted that some of the "defences"

open in The Criminal Code include shifts of onus to

the accused. For example, Section 730(2) of The

Criminal Code provides that the burden of proof

shifts to the accused when he attempts to prove an
exception or the exemption. In the case of Cherkas’

.33
v the. Queen, it was stated that Section 129 of

The National Defence Act (1970) brought Section 730(2)

of The Criminal Code into operation. The accused,

charged with absence without leave, used as a defencé
"custom of the Service." The court stated'fhis
defence was én exception of excuse and that the burden
of proving "custom of the Service" shifted to the
accused. The Learned Judge of the Court Martial
Appeal Court in that case, referred only to EES

National Defence Act (1970) and The Criminavaode,

but made no mention of Article 11 of The Military

Rules of Evidence which includes virtually that

exact provision., This practice by the Court Martial

33. (1974) C.M.A.C. (unbound) dated 31 May, 1974,
at 2 :
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Appeal Court exemplifies the difficulty that will
be discussed later, that the judges of that court
often discuss the rules of evidence in a civilian
context, as if The Military Rules of Evidence did
not exist, when in fact there is a Military Rule

of Evidence‘on‘that very point. The result is that
it is bften difficult to follow and understand the
decisions, particularly as to whether a certain
Military Rule of Evidence used at the court martial
applies at all. The way in which the judges of the
Court Martial Appeal Court write their judgement could
be predicated on the'way in which counsel for the
Crown presents their arguments. That is, if Crown
counsel do not emphasize or quote The Military
Rules of Evidence, there is little reason for the
judges to do so either.

AS a matter of interest, Section 4 of The-

Criminal Code provides that "nothing in this Act
affects any law relating to‘the governmeﬁt of the
Canadian Forces," while at the same time The

.National Defence Act (1970) provides in Section 129

that some of the law in The Criminal Code applies

at courts martial. This appears to be a rather
strange and uncertain situation. However, it probably

has no significant effect on the problem being
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discuSsed.in this Chapter.

(ii) " Sshall "

Thé word "shall" is of paramount importance
in Section 158(1). It is doubted that the meaning
of this word can be more clearly stated than it Qas

in Re Public Finance Corporation and Edwards Garage

Ltd 34 where it was held that the provision is
imperative.‘ Where, however, an Interpretation Act
expressly providés that "shall" is to be construed
-as imperative, and "may" is to be construed as
permissive, the court is bound to assume that the
Legislature when ‘it used "shall" intends that the
provision shall be imperative.

Considering the fact that Section 28 of The

35
Interpretation Act defines "shall" and "may} "
there is little doubt that it is mandatory that the
rules of evidence established under Section 158(1)

of The National Defence Act must be used at courts

martial. Whether or not the rules established,
namely The Military Rules of Evidence, are the only
rules of'evidence applicable, will be discussed in
the nextvéhapter; although the clear and simple
wording of Section 158(1) may leave little alterna-

tive to that proposition.

34. (1957) 22 W.W.R. 312 at 317

35. R.S.C. (1970) c.I-23
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(iii) Other Applicable Statutes

Federal statutes do not stand entirely alone,

and cannot be interpreted without reference to some

other federal statutes which have general application
to all legislation, unless otherwise stated in the
statute under examination. A principle to be

remembered when referring to other federal statutes

for assistance in interpreting the meaning of a

statute or section is that federal statutes are all
equal in authority, in the same way as French and
English versions of the same statute are equal in
. 36
authority.
| Therefore, unless expressly provided, The

National Defence Act (1970) is not subject to any

other Acts. However, while The National Defence

Act (1970) is not subject to any other statutes, some

statutes such as those mentioned hereunder must be

considered when reading The National Defence Act

(1970). In the first place, the Act must be construed

so as not to contravene The Canadian Bill of Rights.

At this stage, while studying Section 158(1), The

Canadian Bill of Rights does not appear to present

36. John D. Honsberger, "Bilingualism in Canadian
Statutes" (1965) 43 C.B.R. 314 at 321

37. R.S5.C. (1970) Appendix III s.2




113

any difficulties, although it will be discussed again
when some of The Military Rules of Evidence themselves

are being examined. The Interpretation Act38 also

applies since The National Defence Act (1970) does

.nbt otherwise state, and the words and expressions of
Section 158(1) must be read in conjunction with fhat

Act. The Statutory Instruments Act39 has some minor

application to this part of the study but will be
discussed in more detail when The Military Rules_of

Evidence themaelves are examined. . The Canada

Evideﬁce Act4o presents some intergsting problems
.respecting-ita applicatioh at courts martial, but

this statute has no feal application to Segtion 158(1)_
itself. |

'ThéiBritish North America'vAct41 has application,

but only as previously outlined 'in this Chapter, in
that Parliament has the right to establish rules of

evidence for .courts martial.

Conclusion

It can be seen from the comments in this

38. R.S.C. (1970) c.T-23 s.3(1)
39. S.C. (1970-71-72) c.38
40, Supra fn 10 p.93

'41. Supra fn 2 p.86
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Chapter that there are some statutes other than

The National Defence Act (1970) that must be

considered when reading Sections 12(1) and 158(1),
and indeed The Military Rules of Evidence themselves.

Additionally, there are a number of sections of The

National Defence Act (1970) that limit or restrict
the rules of evidence that can be established, such
as Section 78(3) (presumption of desertion);v On the
other hand, Section 129 incorporates certain-civilian

‘criminal law into The National Defence Act (1970) and

might even include some evidence law, provided that

evidence law is only incorporated regarding offences

under The Criminal Code and charged under Section 120

of The National Defence Act (1970).

The writer has, as a result of the above
examination _concluded that Parliament had the power
to establish rules of evidence for use at courts

martial pursuant to Section 158(1) of The National

Defence Act (1970) and that those rules must be

employed at courts martial. This opinion is
consistent with Article 3 of The Military Rules of
Evidence,-which makes it mandatory that the rules
apply at all courts martial. It is also:olear-that

a number»of sections of The National Defence Act (1970)

ekpandbor restrict the authority to make rules of
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evidence, but there are few restrictions, except

possibly in The Canadian Bill of Rights, on the

type of rules of evidence that the Governor in Council
can estabiish.

The next Chapter of this paper will try to
come to gfips with the question of what kind of
evidence rules could be established under Section 158(1)
and what rules of evidence, were in fact, established
thereunder. There will be particular emphasis in the
next Chapter on whether the rules of evidence

estabiished constitute an exhaustive code,
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CHAPTER VI

ARE THE MILITARY RULES OF EVIDENCE EXHAUSTIVE

Introduction

It is difficult, when thinking back over
the years in the Legal Branch of the Canadian Armed
Forces, to picture in one's mind the concept that

legal officers have had of what The Military Rules

of Evidence really are. Most of the officers
involved in the final drafts of these Rules and
their submission to cabinet have since retired or died.

Additionally, there was no need, under The Regulations

Actl (since repealed) to submit a draft of new
regulations to the Department of Justice, as there
is now under Section 3(2) of The Statutory Instruments

Act.2 Consequently, Department of Justice cOmmenfs

on the Rules would not have been prepared at that time.
The Rules were, however, required to be placed

before Parliament either within fifteen days after

publication in the Canada Gazette or within the first

fifteen days of the next session.3 Since Parliament

1. R.S.C. (1952) c.235
2. S.C. (1970-71-72) c.38

3. S.C. (1959) c.5 s.3(1)
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was not sitting on 1 October, 1959, it was required
that The Military Rules of Evidence be placed before

: : 4
Parliament before the end of January, 1960. They

were, in fact, placed before Parliament on
: 5
20 January, 1960.

The amendment to Section 152(1) of The

National Defence Act (1950) in 1959, was totally new.

| Thus, when attempting to determine the meaning
of a section, about which there is no precedent, no
case law, and little other comments, it is useful to
fall back on such factors as the purpose of the
whole statufe, alternatives available but not employed,
traditional and statutory practice in_countfies with
legislation on the same subject, and even on
Parliamentary debates. It appears to the writer,
that since Section 158(1) (originally Section 152(1))
is so different from previous authority reéarding rules

of evidence at courts martial, the intention of

Parliament can only be determined by inference combined
with a common sense interpretation of the actual words
of the section in light of the whole Act. Tt should

also be remembered that laymen can act as brosecutors

4, Debates: House of Commons, Index for 1959 and 1960 -
Sittings of the House

5. Personal correspondence
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and defending officers at courts martial. This

factor is important when one is considering whether
the intent of Parliament was to create a code of
’eQidence; which would add to uniformity, particularly
if laymen were participating. Therefore, all of these
factors will be examined in this Chapter to assist in
determining what was intended when Section 158(1) was

enacted.

Parliamentary Debates

It is interesting to note that the elected
representatives who spoke on Bill C-27, which is

described herein as The Amendment (1959), and included

an amendment to what is now.Section 158, were rather
unclear as to what the rules were actually intended
to be. When introducing Bill C-27 (which became law
on 21 March, 1959), the Honourable Mr. Pearkes stated
regarding_the rules of evidence: |
| "The second subject dealt with in .the
Bill is the question of rules of evidence
:at trials by courts martial. A codification
of the Canadian law of evidence applicable
to courts martial has been prepared, and
authority will be sought to introduce this

‘code."®

6. Debates - House of Commons -~ 19 February, 1959 -
©1959-Vol II p.1217
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on 25 February, 1959, at second readihg, the
Honourable Mr. Pearkes stated as follows:
"Mew rules of evidence are being prepared
Which will cover all aspects of the law of
evidence which normally arise in connection
with courts martial. As the Honourable
member'realizes, the rules of evidence in
the various provinces are not all uniform.
Therefore, it is considered desirable, as
service personnel move from one province to
'eﬁother, to have a uniform code of evidence
~and that it will be published and circulated
to all concerned."7-
When asked by the Honourable Mr. Hellyer (of
wide renown at a later time to the Canadian Forces)
on which province's rules of evidence The Military

Rules of Evidence were based, the Honourable Mr. Pearkes

replied;:
"We are preparing a codification of‘the law
- of evidence. It will be applied to all
service personnel, no matter where they are

'serving, whether in a province of Canada or

overseas. "

7. Debates - House of Commons - 25 February, 1959 -
1959~ Vol II p.1378

8. Id at 1378
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At this stage, Mr. Pearkes appears to
consider thét The Military Rules of Evidence will be
a codification, but not based on the law of evidence
practisea'in any particular province. However, his
idea that the rulés will be a code is somewhat
denigrated when the Honourable Mr. Nielsen questions
him about amendments to The Military Rules of
Evidence when the civilian law of evidence is changed
by precedent, Mr., Pearkes replied:

"I am informed that there is no uniform
code of rules of evidence that applies in
vail provinces. The Code will be tabléd,
‘When amendments are made to the rules of
evidence any changes required in the code
will be made by way of amendment."

The Minister of National Defence seems té
be saying.that The Military Rules of Evidence are a
code, and that the only way éhanges in civilian
evidence.can be incorporated is by amending The
Military Rules of Evidence. The preceding quotations
cohstituté.virtually the whole of the Parliamentary
debates on this matter, and thus have been quoted

extensively. However, it certainly appears,thét

9. Id at 1379
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neither the Minisfer nor the Members who asked
‘questions-Were entirely clear in their own minds

as to the im?lications of the proposed code. The
words "code" or "codification" are used by the
Minister seven times in the few words he spoke on

' this subjectAso it would be reasonable to assume

that he thought The Military Rules of Evidence were

a code. However, the Minister was less clear on

what this implied. It should be noted, at this time,

~ that while the debates are of interest from a research
and scholarspoint of view, they are not admissible

in court és evidence of the intentions of Parliament.lo
Therefore, any intentions or assumptions apparent

from these»debates will not be discussed further, as
‘they would simply confuse the issue of interpreting

Section 158(1) of The National Defence Act (1970).

In fact, the extreme brevity of Parliamentary debate

probably reflects very little one way or the other.

Court Martial Appeal Court

The Court Martial Appeal Court was also

established in The Amendment (1959), discussed in the

10. Corry, J.A. "The Use of Legislative History in
the Interpretation of Statutes" (1954)
32 C.B.R. 624 at 637 .
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immediately. preceding section. Prior to that time,
there was a Court Martial Appeal Board. The present
Court Martial Appeal Court does not appear to ha§e
specifically addressed itself to what the-rules really
are, although it has commented on a number of them

and evén in one case suggested that a rule might be

: 11 :
ultra vires the Governor in Council. In Burgess v

12
The Queen, one of the first cases heard after the
establishment of the Court Martial Appeal Court,

Cameron, P stated:

°
"In reaching that conclusion we have not
found it necessary to take into consideration
the effect of the new 'Regulation respecting
the Rules of Evidence at trial by Court
Marfial,{‘which were approved by Order in
Council 1959-1027 of August 13, 1959, and
became effective October 1, 1959 after the
trial of the apéellant.”

From this quotation, it is clear that the court

considered The Military Rules of Evidence would have

some impact on their future decisions regarding appeals

from courts martial.

11. Ziesman v The Queen, (1966) 3 C.M.A.R.
17 at 21

12, (1960) 2 C.M.A.R. 151 at 154
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However, the manner in which the Court thereafter
discnsses The Military Rules of Evidence, or does
not discuss them, in its judgements, leaves unclear
the Judges' views on what.they think the Rules
realiy are. This matter will be examined further
when certain selected rules are examined by way Qf

illustration. However, the Court Martial Appeal

. Court judgements offer little assistance in

detefmining what Parliament intended when it

enacted The Amendment (1959).

The Change in 1959

The change in 1959 in the statutory authority
for the establishment of rules of evidence at courts
martial was so significant that this change, in
itself, must be compared with previous legislation
to shed what light it can on Parlianent's intention.

In Chapter III of this paper, the ruies of
evidence traditionally applicable at courts martial
were discussed. It will be noted from that Chapter
that, by statute, the rules of evidence at courts
martial‘from 1868 to 1950 were those applicable in
English Criminal Courts, except insofar as changes

1
have been made under The Naval Service Act, 1944, 3

13. S.C. (1944-45) c.23 s.104(15)
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With the passage of The National Defence Act (1950),
the rules of evidence in Canadian éivil courts were

'applied at courts martial. Thus, it can be seen

that for eight-two years, the rules of evidence at
Canadian courts martial were the rules of evidence
in civil courts, and that in most cases, this was

-specifically provided for in the statute itself.

Torre—enforce the obvious intent of

Parliament between 1868 and 1950 that the civilian

evidence law applied, Section 152(4) of The National

Defence Act (1950) provided that "a court martial,
| wherever held, shall not as respects the conduct of
it proceedings or the reception or rejection of
evidence or as respects any other matter or thing,
be subject tb any Act, law or regulation not in force’
in Canada..."
This section is clear indication, at least to

the writef, that fespecting the rules of evidence at

that time, no rule could be established by anyone,
for use outside Canada, that was inconsistent with
the evidentiary law on that subject in Canada. The

intention of Parliament throughout the ninety-one

years prior to 1959 was clear, only British, and

then Canadian civilian evidence rules applied.



125

The only hint of an exception to this was

Section 104(15) of The Naval Service Act, 1944, but

in that case the Minister, not the Governor in
Council, was authorized to. make regulations
"governing fhe assembling, constituﬁion, precedence
and practice of courts-martial and shall‘include among
them provision for evidence to be taken on oath."14
The Minister, in his Regulations effective
15 October, 1945, simply stated "The rules of evidence
applied by civil courts of Canada in criminal cases
tried before them, apply to courts martial.“15
Section 104(15)=is important, but it does not
signify any major departure from the past, because

there are two major differences in that section and

Section 158(1) of The National Defence Act (1970).

Firstly, in The Naval Service Act (1944), the area

in which regulations could be made were carefully
specified. Included were "procedure and practice of
courts martial." While the law of proceduré is often
taken to include the law of evidence,'it is doubted
that the word "procedure" when included with the word

”practiCe” was intended to authorize the establishment

14. S.C. (1944-45) c.23

15. King's Regulations for the Government of His
Majesty's Canadian Naval Service (1945),
Article 15.88(1) :
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of rules of evidence. Probably, it was simply
assumed by the legislature that the rules of evidence
in civil»cour'ts16 would apply to courts martial

as they hédbtraditionally in both the Unitgd

Kingdom and Canéda. Thétl of course, is exactly
what the Minister providéd in his regulation. Thé
only change he made from the custom and practiece

over the preceding seventy-six years was to

provide that the rules of evidence in Canadian,
rather than British civil courts would apply.

Section 158(1) of The National Defence Act

(1970) simply states that "the rules of evidence...
shall be as established by the Governbr in Council."
This is a far wider authority with no réstriction

at all except the few mentioned in Chapter V. The
new wording is such a drastic change that it must be
“assumed to ﬁean mﬁqh more than had been intended: by
the various earlier statutes.

The second difference is that Section 104(15)

of The Naval Service Act (1944) authorized regulations
by the Minister, whereas Section 158(1) of The

National Defence Act (1970) authorized regulations by

the Governor in Council. The difference is substantial.
The authorities suggest that if the enabling

section of a statute is clear as to the purpose of

16. Supra fn 1 Chapter I p.10
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the regulations to be enacted, the Governor in Council
has very wide powers. 1In fact, that power is not
even restricted if it affects freedom of the

person.l7 The Halliday case dealt with preventative

detention under The Defence of the Realm (Consolidation)

Regulation, 1914, established pursuant to The Defence

18

Qf'the Realm Act (1914). The case arose out of

the preventative detention, without frial, of one
Arthur Zadig. The judgement deéltvat léngth with the
emergency of 1914 created by World War I. It was
argued, aﬁong other.points by Mr. Zadig's counsel,
that some limitation must be placed on the general
words in the statute; that general words ih a statute
could not take away the vested righté of a. subject

or alter the fundamenfal law of the constitution;
that the statute was penal and must be strictly'

construed; and that a construction said to be

repugnant to the constitutional.tradition of Englaﬁd
could not be adopted. The court did not agree with
any of these arguments and looked extensively into
the reaéon_and purpose for the legislation.

The above case was followed with approval in
19

The Attorney General for Canada v Hallet and Carey Ltd.

17. The King v Halliday, [1917]A.C. 260 at 270
18, (1914) 4 and 5 Geo. 5 c.29 |

19. [1952]a.c. 247
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Both of these éases dealt with emergency legislation
and the decision of the court might be slightly
different when interpreting peacetime legislation.
However, Mr. Elmer Driedger has stated that "the
doctriné of unreasonableness does not apply to
Go#ernor in Council orders.”20

Conséquently, it is submitted that regulations
estahlished by Governor in Council can be.very wide
in their scope, and can even change the general law
of the land so long as they are not inconsistent with
the statute which contains the enabling authority.
In effect, regulations established by the Governor
21

in Council can make substantive law.

It should, at this time, be remembered that

The National Defence Act (1970), while it legislates
extensively about day to day matters involving the
operation of the;military forces, is in many ways
emergency_legislatioﬁ. Interpretations of its
various sections by the courts might well be decided

in the same way as were The Halliday case and The

Hallet and Caréy cases: namely by an extensive

20. Driedger, E., The Construction of Statutes, 292
(Toronto: The Butterworth Co., 1974)

21, Blackwood v The London Chartered Bank of
Australia (1874) 30 L.T. (N.S.) 45
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examination of the intention of the statute as a
whole. The courts might well decide that in order
to maintain order, discipline and justice in the
Canadian Armed Forces at all times and under all
'éircumstances, the power of the Governor in Council

pursuant to Sections 12(1) and 158(1) of The

National Defence Act (1970) is very extensive.’

Reason and Purpose for
The National Defence Act

The reason and purpose for a statute can be
examined to assist in determining the scope of
the regulations made under one of its sections.

The National Defence Act (1970) is a statute,

which, in effect, is a constitution for the military
arm of the Canadian Government, Canadian military
forces have, since 1914, operated in many parts of
the world, often in very large numbers, and continue
to do sé'today. The Government must establish and
operate its forces in such a fashion that fhey can

react immediately, and can operate wherever they are

-

sent.

Diécipline and simplicity of direction or
instruction are both traditional and vital to any
military force. Huge efforts, not always successful,

are made to keep orders and instructions, both
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written and verbal, as simple and uniform as
possible. This is not done because of any lack of

intelligence or education on the part of military

personnel, but because simple orders, instructions
and regulations are less likely to be misunderstood
in emergency or uncertain situations. The vast

majority of the written material by which the

military is governed is designed to be as easy to

use abroad or during wartime, as it is in the more
leisurely pace of peacetime. Simplicity is greatly
assisted by uniformity. An order that applies at
Canadian Forqes Station Beausejour in Manitoba can
usually apply equally as well at Canadian.Forces
Base Eurqpe in Lahr, Germany, or at Canadian Forces
Station Bermuda. Most units have locai orders, but
they cover only matters clearly applicable to that

geographical location.

Virtually all provisions of The National

Defence Act (1970) apply wherever units of the

Canadian Forces operate, and considering the various
places Canadian Forces are based, the importance of

uniformity and simplicity becomes obvious. Discipline

is to a large degree based on uniformity, and the same
breaches of discipline can be charged regardless of

where a serviceman is stationed.



TR

131

It is therefore surprising that it took
Canada so long to establish uniform rules ef
evidence for courts martial, considering the
integral part courts martial and uniformity play
in the Canadian Forces. As mentioned in Chapter IITI,
the old sysfem of epplying provincial rules,
particulafly at courts martial out of the country,
was invariably difficult and awkward, and it is a
" high compliment to legal officers who prectised at
courts marﬁial prior to 1959, that they were able
to conduet these courts with high quality and
accuracy.

It appears to the writer that The Amendment

(1959) was simply a further step in uniformity to
attempt to ensure that the quality of courts martial
proceedings was maintained at a high level, and to
ensure that all servicemen tried by courts martial
were tried under the same rules of evidence.
Therefore, the very wide scope allowed by
the words of Section 158(1) must have been intended
to create as much uniformity as was possible, while
at the same time making allowance for new developments
in the law or for matters unintentionally Omitted.
From a very practical point of view, it is much more

convenient to carry a codification from place to place
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throughout the world where military lawyers travel,
than to attempt to carry all the law of evidence
necessary to comply with the rules in the jurisdiction

where the court is held, or which the accused declares

to be his domicile.
If The Military Rules of Evidence had been
written for the whole of Canada, they would no doubt

‘have provided that where there was no rule established,

the commbn law would be interpreted in the light of
reason and experience.22 Since the military is Jjust
one small ségment of the whole Canadian soéiety, it
was logical and sensible that where no Military Rule
of Evidence was established, the rules of evidence
in some particular place in Canada would appiy.
Military;Rule of Evidence Article 4 reads as follows:
”Where, in a trial, a question respecting
the law of evidence arises that is not

provided‘for in these Rules, that question

shall be determined by the law of évidence,
in so far as not inconsistent with these
Rules, that would apply in respect of the

same question before a civil court sitting

in Ottawa."

22. Canada: Law Reform Commission, Draft Rules of
Evidence, s.4
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However, in spite of Article 4, The Military Rules
of Evidence are as uniform as they can réasonably

be made.

Parliament's Alternatives

Parliament had many options open to it in

1959, 1If Parliament had intended that the rules

.0of evidence at courts martial were to continue to

be the rules of evidence used in "criminal courts

of ordinary jurisdiction" in the province where the
court was being held, no change in Section 152 of

The National Defence Act (1950) would have been

necessary. If Parliament had intended that the
rules of‘evidence at courts martial were to be the
rules of evidence used in "criminal courts of
ordinary jurisdiction" in Ontario, Manitoba, or in
fact any one province in the Confederation so as to

create uniformity, Section 152(1), (2) and (3) of

The National Defence Act (1950) could have been

repealed and the following section enacted:
"The rules of evidence at a trial by

court martial held in Canada or outside

Canada shall be the same as those from
time to time followed in proceedings

under the Criminal Code in civil courts
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in the Province of Manitoba, except in
so far as such rules are inconsistent
with this Acf or regulations."
An amendment of this nature to replace Section 152(1),

(2) and (3) of The National Defence Act (1950), but

leaving subsection 4 as it was,23 would have énsured
that the fUles of evidence at courts martial
continued‘to'be the same as those followed in civil
courts. Further, the amendment suggested above would
have continﬁed the traditional custom in Canadian
courts martial which had been followed for 82 years
before 1950, buf at the same time would have created
uniformity at all courts martial.

- Another alternative was to leave Seétion 152
as it was, and, there seems to be no reason that an
accurate summary of the rules of evidence in one or
all of the province of Canada could not havé been
prepared in the form of a regulation made pursuant

to Section12(1) of The National Defence Act (1970),

which is the general regulation-making authority.
The regulation would -have had the advantage of
summarizing the rules of evidence used in civil

courts in order that a manageable amount of reference

23. Section 152(4) of The National Defence Act (1950)

s T

is quoted in full at p.124
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and source material could be carried by military
lawyers when practising in court, regardless of
where the court martial was held. ObviouSiy, such

a summary would have been much easier to prepare

if only the rules of evidence of one province were
to be summarized, but the rules could have been
summarized for .all ten provinces.

Neither Parliament nor the Governor in

Council selected any of these obvious alternatives.
It therefore seems that since Parliament did not
select obvious or traditional options, it must have
intended to do something quite different.

‘What Parliament did in 1959 was to repeal

any reference in The National Defence Act (1950)

to the rules of evidence applicable in ordinary
courts of criminal jurisdiction and to eﬁact a
special section dealing with rules of evidence
established by regulation. This is the first time

in the history of rules of evidence at courts martial

in Canada that such a broad authority has been

created. The Naval Service Act (1944)24 mentioned

earlier, gave the Minister authority to make rules

24. S,C. (1944-45) c.23
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in certainAspecified areas of evidence and procedure.
It is emphasized here that such authority was given,
not to the Governor in Council but to the Minister,

Who/has much less regulation-making authority.

The British and American Practice

In the United Kingdom, courts martial are

still governed by the rules of evidence in criminal

broceedings in British civil courts. The Army Act,
as én example, so specifies in Section 99. The
British Forces, however, have not issued rules of
evidence as a separate chapter or book, but publish
a manual of Navy, Army and Air Force law which
includes a great deal of evidence law and evidence
rules.

The situation in the United States is similar

to that in England. The Uniform Code of Military
Justice, Section 6ll(a)vprovides as follows:
"The procedure, including modes of
proof in cases before courts-martial,
courts of inquiry, military commissions,
and other military tribunals may be

prescribed by the President by regulations

25. (1955) 3 & 4 Eliz. 2, c.18

14
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which shall, so far as he deems
practicable, apply the principles of
law and rules of evidence generally
récognized in the trial of criminal
cases in the United States distriét
courts, but which shall not be.
contrary to, or inconsistent with this
'Chépter."26

However, father than operate as the British do, by
simply using the same source material as civilian
lawyers to determine the rules of evidence, the

Americans have prepared "rules of evidence" as

Chapter 13 of the Manual for Courts—Martial United

States. These rules are written in narrative form
and attempt to summarize the rules of evidence up
to the date of publication. For example, Article

140 in the Manual for Courts-Martial (1951) did not

contain reference to the rules established by Miranda

v _Arizona 7 or United States v Templn,28 which cases
had occurred after the revision of 1951, " These two

cases dealt with the warnings given to accused persons

26. U.s.C. (1952) Title 50 c.22 at 7397
27. (1966) 384 U.S. 436

28. (1967) ‘16 U.S.C.M.A. 629
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or suspects prior to the taking of statements. The
changes created by these cases were incorporated into

the revision entitled Manual for Courts-Martial

United States (1969). Another illustrative example

is that the 1969 revision of The Manual for Courts-

Martial changed sub-paragraph (a)(5) of Article 140

on.corroboration in confessions to reflect the decision

in Opper v United States29 and Smith v United States.30

These two cases dealt with a change in the corroborating
of statements made by the accused. Prior to these
cases, actual corroboration of the statements were
necessary:before the statements themselves could be
considered as evidence. The two above cases held
that if there was'independent evidence corrborating
at least some of the essential faéts in a statement
by an accused, then those essential facts could be
admitted as evidence.

Théfe were, of course, many changes in the
1969 revision, but the two changes just mentioned
will serve as examples. From the above, and an
examination’of the rules themselves, it is cleart

that the Rules of Evidence in the Manual for Courts-

Martial Uhited States (1969) are simply a summary or

29. (1954) 348 U.S. 84

30. (1954) 348 U.S. 147
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consolidation of the existing civilian criminal
rules of éVidence.

The President can make rules inconsistent
with district éourt rules as was explained in

United States v Jarvis.31 However, this simply

seems to make things more complicated than ever
for American military lawyers.

The preceding few paragraphs serve to
illustrate that both the United.Kingdom and the
United States are continuing the practice and
tradition now centuries old that the rules of
evidence at courts martial are the rules pﬁactised
in comparable civilian criminal courts.

If Canada had intended that this traditional

practice was to continue, Section 152 of The National

Defence Act (1950) would have remained as it was,

the rules of evidence in one province would have

been selected, or The Amendment (1959) would have
contained the phrase "not inconsistent with the

rules of evidence in civil courts."”

31. (1952) U.S.C.M.A. 368 - The law officer at a
court martial allowed in evidence of the identity
of a victim through a Korean doctor who had heard
friends name and discuss the victim, at the scene
of a murder, whereas federal court rules required
that a person be identified by a witness
personally familiar with that person. (affirmed
(1952) 3 C.M.R. 102)
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The new section (now Section 158(1) of The

National Defence Act (1970)) simply states that

the rules of evidence at courts martial shall be

such as are established by regulations. No .

limitations or restrictions except for the
introductory words "subject to this Act" were
included.

It is considered important to include in

this Chapter‘both the traditional practice in
England and the United States and to outline the
alternatives that were and are available to
Parliament. In the interpretation of statutes,

it is often vital to ascertain what Parliament could
have done, when trying to determine what Parliament

actually did do.

Special Procedure in Section 158(1)

A final factor deals with special procedures,

as distinguished from general procedures enacted by
statute.
Mr. E. Driedger32 has stated that '"where a

special procedure or modus operandi is prescribed
330

for a special case, as in Blackburn v Flavelle

32. Driedger, E.A., Construction of Statutes, 99

33. (1881) 6 A.C. 628
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the courts are likely to regard it as exclusive

on the saﬁe principle that a codifying statute is
regarded as exhaustive, namely that the legislature
has manifested an intention to create a complete
legislative code governing the subject matter.," It
is difficult to imagine an authoritative statement
being more applicable to Section 158(1) of The

National Defence Act (1970) than is the above,

Section 158(1) envisages a special procedure: the
‘establishment of regulations, to accomplish a
speciél pﬁrpose, the creation of rules of evidence.
Mr. Driedger goes on to say "But if the
special statﬁte is later, then why say there is a
repeal to the extent of the incqnsistency; why not
simply say that Parliament in enacting the later
impliedly excluded its subject matter from the
former._”34 Section 158(1) enacted in 1959 is
certainly later than Section 13 (now Section 12(1))
which was enacted in 1950. Consequently, since
Section 12(1), a general section, lists those areas
Ain which Governor in Couﬁcil regulations could be
made, and Section 158(1), a special section, lists

a different subject about which Governor in Council

34, Supra fn 32 at 183 and 184
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regulations can be established, it seems clear that
the regulations made pursuant to Section 158(1) are

not limited within the confines applicable to

regulations made under Section 12(1).

Conclusion

In the construction of statutes, it is fair

to say that the doctrine of literal construction

applies but literal in total context and not as in R
the past, being literal in part of the context.
Therefore, considering:

(a) The National Defence Act (1970) as a

whole;

(b) .theitime sequence of the enactment of
Sections 12(1) and 158(1):

(c) the purpose of the Act:

(d) the other options available to Parliament:

(e) the circumstances and physical problems
of access to source material at militéry
courts under the old rules:

(f) the sharp break away from traditional
rules of evidence authorized in 1959: and

(g) the words themselves that constitute
Section 158(1),

it appears to the writer that Section 158(1) created
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authority for the establishment of any reasonable
rules of evidence the Governor in Council saw fit

to make which were not inconsistent with The

Canadian Bill of Rights. This, in effect, is a

code, and codes are generally considered to be
exhaustive unless they specify otherwise.

Thus, at courts martial, it is The Military

Rules of Evidence alone that apply. Unfortunately,

partly because of lack of clarity in Articles 3

and 4 of The Military Rules of Evidence and
difficulties encountered when trying charges laid

under Sections 120 and 121 of The National Defence

Act (1970), some problems and confusion arise as

to whether'éhy other rules of evidence except The
Military Rules of Evidence apply at courts martial.
These difficulties are the subject of the next

Chapter. It should, however, be noted here that the

very existence in the rules of an article such as

Article 4 dealing with cases not provided for,
supports the contention that The Military Rules of
Evidence are in fact an exhaustive code.

There is little doubt but that this opinion

will not be universally accepted by readers of this
thesis, but it is far more difficult to support the

theory that Section 158(1) only authorized a summary
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of existing law, than it is to support the position
that Parliament intended the Governor in Council to
‘create a substantially exhaustive code of evidence.

The exhaustiveness of the code is the subject

- of comments in the next Chapter,
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CHAPTER VII

CASES NOT PROVIDED FOR

Ihtroduction

In the first six Chapters of this thesis, the

writer has examined:

(a) -

(b)

(c)

As a result

Very'briefly the historical and social
development of military law firstly in
the United Kingdom and secondly in
Canada;

the traditional rules of evidence
employed at courts martial in the United
Kingdom, the United States, and Canada:
and

The Amendment (1959), now Section 158(1)

of The National Defence Act (1970), along
with relevant sections of that Act, and
other applicable statutes.

of this examination, the writer has

concluded that The Military Rules of Evidence:

(a)

are intra vires the Parliament of Canada

and. the Governor in Council regardless

of whether or not they reflect the present

rules of evidence applied in civil courts:
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(b) are a code and thus substantially
exhaustive;
(c) are limited in scope only by other

sections of The National Defence Act

(1970) discussed in Chapter VI hereof

and The Canadian Bill of Rights: and

(d) must be employea at all courts martial.
Having come to the above possibly contentious
conclusions, the writer will now direct his attention
to Article 4 of The Military Rules of Evidence,
which reads as follows: |
"Where, in any trial, a question respecting
the law of evidence arises that is not
provided for in these Rules, that‘question
shall be determined by the law of evidence,
in so far as not inconsistent with these
.Rules, that would apply in_respect of the
same question before a civil court sitting
'in Ottawa."
Article 4 must be read in coﬁjunction wiﬁh Military
Rule of Evidence Article 3 which reads in part:
"These Rules apply to all court martial proceedings...":
Therefore, as a starting point, it is submitted
that as a general rule, when a question regarding the

law of evidence arises, The Military Rules of Evidence
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shall apply, if there is a ruie on that point.
Héving come to this conclusion, the problems begin.
However, before Article 4 is examinéd further, it
will be helpful to see how other codes of evidence

deal with cases not provided for in those codes.

Provisions in Other
Codes of Evidence

(i) Canadian Law Reform Commission Code

The 'Canadian Law Reform Commission Draft

Evidence Code provides at Section 4:
"If a matter of evidence is not provided
for by this Code, the principles of
common law as they may be interpreted in
the light of reason and experience shall
govern."l
When reading commentaries by the Commissioners on
the_various»sections of the Code, it is surprising
to note that they seem confident that most, if not
.all, matters of admissibility are covered by their
Code. This confidence may spring from the fact that
the Code is very broad in scope and general in its

wording.

1. Canada: Law Reform Commission, Draft Evidence
Code (unpublished)
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Presumably, if it was decided to adopt The

Evidence Code, it would be enacted as a statute by

Parliament and would thus be equal in authority to

other federal statutes. However, unless the Codé

contains a section which requires its provisions to
override evidentiary rules in other federal statutes,

the Code could be largely ineffective. For example,

Section 2 provides in part that "This Code applies

to (a) criminal proceedings..." while at the same

time, Section 2 of The Canada Evidence Act2 provides

that Part I of that Act will apply to all criminal
and civil proceedings over which Parliament has

jurisdiction. The Federal Court Act3 provides in

Section 53(2) that if a question of evidence is not

provided for in The Canada Evidence Act, the court

can apply any provincial rule of evidence by which

that piece of evidence would become admissible.

The Criminal Code4 provides in Section 7(1)

that the Code applies "throughout Canada..." and

The Criminal Code has a number of rules of evidence,

2. ‘R.Ss.C. (1970) c.E-10 s.2

3. R.S.C. (1970) (2nd Supp) c.10

4. R.S.C. (1970) c.c-34
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such as Section 237(1)(a) and (c). The Narcotic

Control ActS_provides in Section 9(1) that a

certificate of analysis is admissible in evidence,

and in the absence of evidence to the contrary, is
proof of the statements therein.

Both The Criminal Code and The Narcotic

Control Act provisions mentioned might be covered

by Section 78 (Hearsay Exception: Availability of

Declarant Immaterial) and Section 79 (Requirement
for Authentication and Identification), of The

Evidence Code, but these sections are extremely

wide and general and are likely to be restricted by
the courfs, in spite of Section 5 which enéourages
the courts to apply the Code.

From the above examples, it is clear that the

Law Reform Commission Draft Evidence Code faces

- enormous. difficulties if and when it is applied in

court. Probably, the only effective way to ensure

that The Evidence Code operates as intended by the

Commissioners would be to repeal all evidence law in
all federal statutes. Such a task would certainly

be formidable and would take years to accomplish,

If The Evidence Code were enacted now without

5. R.S.C. (1970) c.N-1

-
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other statutes being amended, the law of eVidence
could become an even more impenetrable jungle than
it is now..

The above comments on the originial draft of

"the Law Reform Commission Evidence Code were written
in November, 1975. 1In December, 1975, the Commission

published a "Report on Evidence”6 which includes its

proposed Evidence Code in final form along with
commentaries. Normally, the writer would have
deleted the previous paragraphs and started again

with the Evidence Code published on 15 December, 1975.

However, ' the new Code seems to have attempted to solve
some of the difficulties incorporated in the first
draft and which were commented upon.by the writer.
Section 4 of the original draft Code is now
Section 3 ef’the Code of December 1975, and is the
same except'that'principles of common law are no
longer to apply in determining what to do in cases
not provided for. This omission creates a system of
interpretation based solely on reason and experlence
and is pos51bly a somewhat dublous innovation.

It is interesting to note in the commentaries

6. Canadian Law Reform Commission; Report on Ev1dence

15 December 1975
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to Secfion 3'of the final Code the following sentences
"Precedent'is, of course, a major source of
.experience and may be looked to, but it will not have
binding force. The completeness of'treatment made
possible by this section makes the rules a Code. "

| However, a substantial change in the new Code
on the present subject, and one suggested by the.
‘writer earlier, has been included. Section 89 repeals

The Canada Evidence Act, Sections 47(2), 123, 139(1),

195(3), 256(2) and 586 of The Criminal Code, Section 41

of The Federal Court Act, and Section 19 of The

Juvenile Delinquents Act. The Canada Evidence Act

and all of the.specified sections of the other
statutes mentioned above deal with evidence law.

The repealing of other evidence law, along
with the requirement in Section 2 that the Code be
‘1iberally interpreted, removes much of the difficulty
that the first code encountered_in attemptihg to make
the Code the final and only law of ev1dence appllcable
to courts or proceedlngs described in Sectlons 86 and 87
of the Code.

(ii) Model CodeS

Rule 2 of The Model Code simply states that

7. Ibid at 51

8.  American Law Institute, Model Code of Evidence
(Philadephia: Amerlcan Law Institute, 1942)
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these Rules shall apply in all actions. Comments
. 9 ' :
about this Rule suggest that, if enacted into law,

The Model Code provisions would abrogate prior

' judicial decisions contrary to the Rules and would
prevail over inconsistent statutory law. 'However,

" the comments also suggest that possibly ﬁhere should
be a_proviSion in the Rules repealing all.inconsiétent
evidentiary-law. As can be seen, the drafters of The

Model Code certainly faced this problenm squarely,

although the Code never was enacted into law as
Rules of Court in any American jurisdiction.

(iii) Uniform Rules of Evidence (1953)lO

Rule‘2 of The Uniform Rules provides:

”Except to the extent to which they may
bé relaxed by other procedural rules or
statutes applicable to the specific
Situation, these rules shall apply in
every proceeding, both criminal and
civil, conducted by or under the super-
Qision of a court, in which evidence is
‘produced. "

This Rule specifically makes provision for exceptions

9. Ibid at 76

10. Handbook of the National Conference of Commissioners
on Uniform State Laws (1953), 165, (Baltimore: The
Lord Baltimore Press, 1953) :
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- to The Uniform Rules being enacted in other

legislation. This is most surprising considering

that'thejCommissioners who wrote them werevattempting
to make uniform the law of evidence in any State’that
adopted them.‘ They may, however, simply have‘realized

that States which adopted the Rules would make

exceptions anyway. The California Code has a similar
provision, and possibly it is necessary to allow for
this type of flexibility if the codification of the
Vlaw of evidence is to be realistic and workable.

(iv) The California codell

This Code provides at Section 300 aé.follows:
-"Except as otherwise provided by statute,
this code applies in every action before
the Sﬁpreme Court or a district court of
appeal; Supérior Court, Municipal'Court,

of‘justice court...“12

The annotations make the interesting obsérvation that

the Code applies to all proceedings in California

courts except to those court proceedings to which it
is made inapplicable by Statute. Creating evideﬁce

law in othér statutes and providing that it will

prevail notWithstanding the Code of Evidence would

11. 29B West's Annotated California Code (1966)

12, TIbid at 29
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simply makerthe Code inapplicable in more.and more
sitUations.as the years passed. This concept seems
to be rather complex but it appears to operate
reasonably Satisfactorily in California. - Unlike

' thé Canadian Law Reform Commissioners, the drafters

of The California Code were under no illusions as

to its completeness.

(v) British and American Military Rules
' of Evidence -

Neither the United Kingdom nor the United
States have enacted a "code" of military evidenée.
In both countries, military courts employ civilian
criminal evidence rules. The Americans have their
Manual for Courts Martial United States (1969) and
the British have Manuals of Military Law, but ali

of these publications are really summaries of civil
criminal evidence law, up to the date of the curfent
13

summary or revision.

(vi) Conclusion

The Uniform Code and The California Code

make provision for statutory exceptions to the

evidence provisions of the Codes. The Canadian

Law Reform Commission Code and The Model Code make

13. See Chapter VI




no such provisions, although the end result in all
four codes is probably the same:  that is, that
exceptions can be made.

Considering the fact that the four Codes

described hereinbefore are designed to cover all
evidence.law within a particular jurisdictién, and

there are still difficulties with cases not provided

for, it is not surprising that Article 4 of The

Military Rules of Evidence, which Rules constitute
a field of law within a larger field of law, causes
problems of interpretation.

While the writer has concluded that by virtue

of Section 158(1) of The National Defence Act (1970)
and Article 3 of The Military Rules of Evidence,‘
they mustnbe applied at courts martial, a conclusion
has not been reached as to whether any otﬁer rules of

evidence can also be applied simultaneously, and

regardless of Article 4.

It is unfortunate that Article 3 was not

drafted so as to be more exclusive. The Article
clearly states that The Military Rules of Evidence

apply at courts martial, but it does not state what

other rules.apply or do not apply. This omission
is one of the main reasons for the difficulties
encountered in interpreting Article 4. It therefore

is necessary, for the purpose of this -thesis, to
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examine the’applicability of certain civilian
evidence rules, and then to determine their

relevance;  (a) when The Military Rules of

Evidence cover ‘a question of évidence; (b) when
they do not; and (c) when the question has never

been decided any Court.

. - 1
The Canada Evidence Act

Section 2 provides that "This Part applies

to all criminal proceedings, and to all civil
proceedings and other matters whatever respecting
which the Parliament of Canada has jurisdiction in
this behalf."

The Canada Evidence Act, on the one hand, is

a general Act intended to cover all judicial
proceedings over which Parliament has authority,
while The Military Rules of Evidence, on the other

hand, are special rules established for a particular

type of court. Additionally, The Military Rules. of
Evidence were established many years after The

Canada Evidence Act. The situation therefore may

appear to be that Section 158(1) of The National

Defence Act (1970) and Section 2 of The Canada

Evidence Act are in conflict, and that Section 158(1)

14. R.S.C. (1970) c.E-10
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has impliedly'repealed Section 2 as regards the
rules of evidence at coﬁrts martial. However, it
is not necesSary to come to such a conclusion, when
a more reasohable alternative is available.
Tﬂerefore because Section 158(1) of The

Natlonal Defence Act (1970) authorlzes a special

_ procedure and The Military Rules of Evidence were

enacted much later than The Canada Evidence Act,

it seems reasonable to conclude that Section 158(1)

excluded The Canada Evidence Act from being employed
at a court martial éxcept pursuant to Article 4 of
The Military Rules of Evidence.

In The Construction of Statutes, Mr. E. Driedger

states as follows:
"But where a special procedure or modus

operandi is prescribed for a special case,

s in Blackburn v Flavelle ( [1881] 6 a.c. 628)

7

the courts are likely to regard it as
exclusive on the same principle that a

codifying statute is regarded as exhaustive

(Bank of England v Vogliano Bros
[1891] a.c. 107)), namely that the
legislature has manifested an intention to

create a complete legislative code governing
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the subject matter.”15

The above opinion by Mr. Driedger clearly contemplates

the situation under discussion here and supports the

conclusion that The Canada Evidence Act only applies
if Articie 4 of The Military Rules of Evidence can
be invoked.

There are, therefore, two situations of

interest involving The Canada Evidence Act. Firstly,

if a question of law of evidence is not provided for

at all in The Military Rules of Evidence but is

provided for in The Canada Evidence Act, then The

Canada Evidence Act provision would clearly apply
because of Article 4 of The Military Rulés of Eﬁidence.

Sécondly, if a Canada Evidence Act section is

incorporated by reference into The Military Rules of
Evidence, there should be little difficulty. For

example, Article 105(4) of The Military Rules of

Evidence states in part that "the documents referred

to in Sections 19, 21, 22, 23, 24, 25, 26, 27, 30

and 31 of The Canada Evidence Act are public documents

within the meaning of these Rules and may be pro&ed

as provided in those sections." The numbering of the

15. Driedger, E.A., The Construction of Statutes, 52
(Toronto: The Butterworth Co. (Canada) Ltd., 1974)
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- sections of The Canada Evidence Act listed in The

"Military Rules of Evidence are in accordance with

the section numbers in The Revised Statutes of

Canada (1952).16 In The Revised Statutes of Canada

(1970), section numbering is the same, except that
Sections 30 and 31 of -the 1952 revision are now
Sections 31 and 32 respectively,

While incorporation by reference should cause
little trouble, there are problems which Seém to
baffle most military lawyers when dealing with

Sections 19, 21, 22, 23, 24, 25, 26, 27, 30 and 31

7 14 r 7

of The Canada Evidence Act. In law, legislation

by reference does not normally include later
17
amendments, and there seems to be little reason

in this case, on the basis of The National Defence

Act (1952) and the éonstruction of Article 105 of
The MilitarY'Rules of Evidence, to include such
later amendments as part of The Military.Rules of
Evidence.18 Therefore, the incorporated part of The

Canada Evidence Act is those sections previously

16. R.S.C. (1952) c.307

17. Mainwaring v Mainwaring [1942] 1 W.W.R. 728 at 732

18. Couglen v Ontario Highway Transport Board [i96§]
sS.C.R. 569 at 574
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- listed and as written in The Revised Statutes of
1952, and including the amendment to Section 30
enacted in 1'953.l9 There were no other amendments

to the‘re1e§ant sections of The Canada Evidence Act

‘between 1952 and 1 October,_l959.»

As mehtioned in Chapter II,'The Military Rules
of Evidence are published for use by the Armed Forces
in Queen's Regulations and Orders for the Cahadian
Forces, Volume II, Appendix XVII. EXplanatory notes

have been added, and under Article 105, these notes

repeat the incorporated sections of The Canada

Evidence Act, without specifying that they are taken

from the 1952 and 1952-53 Statutes. However, today

most lawyers use The Revised Statutes of Canada (1970)

and find that not only is the numbering of Sections
30 and 31 different in the latest revision which.they
are using, but also, if they read very carefully they
find that Sections 21(b), 23, 26 and 27 are not
'idenfical_to the 1970 Revision, although they appear
to be. For example, in Section 26(2) and. (3), the
1952 Revision uses the expression "as prima facie
evidence" whereas the 1970 Revision uses the expression

"in evidence as prima facie proof." There is no doubt

19. S.C. (1952-53) c.2
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that the Commissioners who wrote the 1970 Revision
of the.Statutes of Canada had the authority to make
such alterations in language as they thought necessary
to preserve unifofmity and bring out more clearly
what is deemed to be the intention of Parliament.20

HoWever, this-type of tinkering with words has little

to be said for it, particularly in a statute such as

The Canada Evidence Act which has extremely wide and
continuous application.
Be that as it may, those sections of The

Canada Evidence Act, as amended to 1 October, 1959,

"and listed.in Article 105 apply at all courts martial.

No other sections of The Canada Evidence Act are
specifically mentioned in The Military Rules of

Evidence.

Having concluded that The Canada Evidence Act
applies if:
(a). there is no provision at all in The
Military Rules of Evidence but there is

in The Canada Evidence Act, of which

Section 37 is an example; and

(b) specific sections are incorporated as

20. The Revised Statutes of Canada Act S.C. (1964-65)
c.48 s.5
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certain ones are by virtue of Article 105;
the writer will now discuss briefly situations where

a section of The Canada Evidence Act is substantially

repeated'in an article of The Military Rules of
Evidence.

Article 74(2)(b) and (3) of The Military Rules

of Evidence is substantially the same as Section 4(2)

and (5) of The Canada Evidence Act, which deals with

the competency and compellability of a spouse when
the marital partner is charged with one of a listed

series of offences under The Juvenile Delingquents Act

or The Criminal Code. However, Section 4(2) of The

Canada Evidence Act makes a spouse compellable only

in listed offences, whereas Article 74(2)(a) of The

.Military.Rules of Evidence expands this compellability
to any situation where the spouse is chatged witn
inflicting personal injuries or violence or coercion
on his or her spouse.

In another instance, Section 5(2) of The

Canada Evidence Act provides that answers to
incriminating questions are inadmissible against a
witness at any criminal trial or other criminal
proceedings, providing the witness objects to answering

the question. Article 97(2) of The Military Rules of

Evidence is similar to Section 5(2) of The Canada
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Evidence Act, except that in Article 97(2), the

protectionfbf the Article is afforded without the
witness raising any objéction.

In‘bpth examples above, the_provisionsbof
The Military Rules of Evidence are broader in scope

" than the comparable section of The Canada Evidence

Act. The result is that the serviceman normally

has more protection under The Military Rules of

Evidence than he has under The Canada Evidence Act
if he is a witness. However, he may have less
protection at a court martial when charged with an

offence where his wife can give evidence under

Article 74(2)(a) of The Military Rules of Evidence,
if the charge is one where the wife could not give
evidence if heard before a civil court. . Probably,

if an attempt were made to argue that The Canada

Evidence Act provisions applied, the Judge Advocate
would decide that The Military Rules of‘Evidence:
would preQail, firstly because there is a provision
on the poiht, and secondly, if they enhance the
rights of the accused.

There are other similar cases such as the
comparable articles and sections dealing with judicial
notice and privilege, but the general rule would still

apply that The Military Rules of Evidence would prevail,
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uhless; of course, they contravened The Canadian

Bill of Rights.

A more subtle problem arises in a few cases
where The Military Rules of Evidence make general

provision regarding a question of evidence, and The

Canada Evidence Act makes a particular but different

provision on the same point. For example, except
for public documents, the best evidence rule applies
to prove the content of a document at a court martial.

Section 159(1) of The National Defence Act (1970)

provides that "such classes of documents and records

as are prescribed in regulations made by the Governor in
Council ﬁay>be'admitted as evidence of the facts

therein stated..." On the authority of this section,

Articles 2(1)(g), 51, 52, 53, 104(1)(c) and 105 were

included in The Military Rules of Evidence. However,

Article 59 provides that the content of documents,

except for public documents, must be proved by primary

evidence or as provided in Article 103(1) by secondary

evidence,‘if primary evidence is not available. The
general effect is to require the maker to appear as a
witness.

Article 104(1)(c) contains a peculiar provision

directly related to the present subject and to

Article 4. This Article provides that secondary



evidence 6f'the existence, character-or content of

a document may be given when the original is a

document that may be proved by secondary evidence
before a civil court sitting in Ottawa; This Article
could not apply in the first instance, at least with re-

spect to regular entries and business records because

of Articles 54 and 106 which require that primary
evidence be produced. |

However, Section 30 of The Canada Evidence

. Act, which section was enacted in 1969,21 provides
thét in certain types of business records which are
nét pﬁblic documents, contents can be proved by
admission of the document if oral evidence in respect.
of the mafter would be admissible. Air Canada'weigh
bills used to prove the origin of items in a
marijuana~importing case were held to be admissible
under this section.

At a court martial, such documents as were

admitted in the Martin case, could only be admitted

and the contents thereof proved by the best evidence

~rule. The reasoning here is that while there is a

21. An Act to Amend The Canada Evidence AcCt
S.C. (1968-69) c.14 s.4

22. Re Martin and The Queen (1973) 11 C.C.C. (24d)
224 at 230 '
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section in.The Canada Evidence Act dealing with the

admissibility of such documents, there is a.general,
although different Article in The Military'Rﬁles of
Evidenca on the same subject and consequently, Thc
Military.Rules of Evidence would prevail.

. This situation raises a point common to codes,

and that is that they are all very general in nature.

Thus, if The Canada Evidence Act has a specific
provision on a matter of evidence, that pcint is mosﬁ
likely covered generally in The Militafy Rules of
Evidence and thus those rules would prevail.

A final item regarding The Canada Evidence Act

and its applicability at courts martial is Section 37
.which providés that the relevant provincial law of
evidence applies to proceedings over which Parliament

has legislative authority. A court martial is a

criminal proceeding, over which Parliament has authority,
but it seems highly unlikely that Section.37 would ever
have application. The cases seem to hold that prcvincial
evidence legislation applies only to matters over which
the provincial legislature haa Jjurisdiction ander

The British North America Act.2> In any event,

the mandatory nature of Section 158(1) of The National

23. Marshall v Regina (1960) 129 C.C.C. 232 at 238
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Defence Act (1970) is such that The Military Rules
of Evidence would prevail.
In the final analysis, it would appear that

The Canada Evidence Act does not apply at courts

martial except for sections incorporated by-
reference into The Military Rules of Evidence. 1In
.cases where there is no provision in The Military

Rules of Evidence, but there is in The Canada

Evidence Act, the applicable section of The Canada

Evidence Act combined with case law and common law

would be applied.

» 2
The Criminal Code.

The comments in the previous section about

The Canada Evidence Act would generally apply

to The Criminal Code regarding evidence law contained

therein. The difficulties faced in dealing with

"Section 129 of The National Defence Act (1970) and

Article 11(2) of The Military Rules of Evidence

were discussed at some length in Chapter V of this
paper. Further, the question of the admissibility

of certain certificates of analysis referred to in

Section 234(1)(d) and 4 of The Criminal Code, will

be discussed in the next section and are an exception

24. R.S.C. (1970) c.c-34
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to the comments in this section.

Section (7)(1l) of The Criminal Code provides

that the provisions of the Act apply throughout
Canada except for certain instances in the Yukon
and The Northwest Territories. However, like The

Canada Evidence Act, The Criminal Code is a general

statute and thus the evidentiary sections could het,
‘as a general rule, be applied at courts martial,

since Section 158(1) of The National Defence Act (1970)

applies special evidence laws to particular courts,
namely military courts.

Section 4 of The Criminal Code provides that

"nothing in this Act affects any law relatihg to

the government of the Canadian Forces." The Military
Rules of Evidence would seem to be a set of laws
~relating to the government of the Canadian Forces.

Thus, Section 4 takes the application of the law in

The Criminal Code out of military legislation,

although Section 129 of The National Defence Act (1970)

and Article 4(2) of The Military Rules of Evidence

bring some of it back into application. The situation

as to the applicability of The Criminal Code is rather

confu81ng and uncertain even if an offence in The

Criminal Code is charged under Section 120 of The

~National Defence Act (1970).
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The invasion of privacy legislation in

Part IV.I of The Criminal Code appears to complicate

the situation further.  Section 178.16(1) deals with

the admiséibility of an intercépted private

communication and evidence obtained directly or
ihdirectly as a result of information acquired by

interception of the private communication, and

provides that all such evidence is inadmissible

unless certain conditions have been met.

Subsectioﬁ (3) provides that subsection (1) applies
to all criminal proceedings, and to all civil
proceedings‘and other matters whatsoever respecting
which the Parliament of Canada has jurisdiction.
While this may seem to be a special section dealing
with a special situation and thus capable of
overriding the special evidence provisions applicable

to courts martial, the writer does not think that

such is the case.

In the writer's view, the rule stands that
only The Military Rules of Evidence apply to the
admissibility of evidence at courts martial unless

The Military Rules of Evidence make no provision at

all. The application of this principle might well
put the witness in an impossible situation. For

example, evidence obtained as a result of an illegally
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intercepted private communication which was a
"confession'" would be inadmissible under Section 178.16

of The Criminal Code, but might be quite admissible

under Article 47 of The Military Rules of Evidence.

Pursuant to Article 7 of The Military Rules of
EVidence, all relevant evidence is admissible unless

excluded pursuant to Article 4 (cases not provided

fdr), Part III (Methods of Proof and Forbidden Types

of-Evidence) and Part IV (Permitted Methods of Proof).
Since Part 'iII and Part IV constitute 93 out of 112
Articles, Article 7 is really subject to The Military
Rulés of Evidence. However, if evidence is relevant
and not inadmissible under Parts III and IV of.The
Military Rules of Evidence, it is admissible

regardless of anyvcontrary provision in The Criminal

Code, and this principle would apply equally to

intercepted private communications.

This is not to say that a witness who had

contravened Section 178.11 of The Criminal Code. in

intercepting a private communication is immune from
prosecution in the civil courts: he could be

prosecuted unless he can put himself into the "random

monitoring" classification provided in Section 178.11(3).
In general, therefore, the rules of evidence in

The Criminal Code do not apply at courts martial
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provided The Military Rules of Evidence contain
even a very general rule of evidence on the
point. The problems of admissibility created by

Part IV.I of The Criminal Code are unique in their

nature. The questions that arise are most interesting
but it would be more appropriate to discuss them in

a separate paper.

Special Cases

Before considering what law actually does
apply in cases where there is no rule of evidence,
even in a general case, in The Military Rules of
Evidence, it is appropriate here to discuss the
rules of evidence applicable in certain very
special cases.

Some federal statutes contain rules of
evidence applicable only to certain offences

within that statute. The Narcotic Control Act,25

27

The Food and Drug Act,26 and The Criminal Code

all provide that, in the absence of any evidence

to the contrary, the introduction of a certificate

25. R.S.C. (1970) c.N-1 s.9(1) and (2)
26. R.S.C. (1970) ¢.F-27 s.30(1) and (2)

27. R.S.C. (1970) c.C-34 s.237(1)(d) and (4)
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of an analyst is proof‘of the statements contained
~ therein, or of the proportion of alcohol in the
blood, as the case may be. The admissibility of

such a certificate as proof of its contents applies

only to charges of possession of a narcotic,
possession of a narcotic or controlled drug for

the purpose of trafficking, and trafficking under

The Narcotic Control Act or The Food and Drug Act,

as applicable, and to charges of impaired driving
and driving with more than 80 mgs of alcohol in

the blood under The Criminal Code. Under all of

these statutes, the analyst may only be called by
the defence with the permission of the court.
There is no identical provision in The Military

Rules of Evidence or The National Defence Act (1970)

and one would think that the normal best evidence

rule would apply since that rule is included in The

Military Rules of Evidence.

However, the writer considers that these
certificates would be admissible as proof of their
contents without the analyst being called as a

witness, provided the charge before the court martial

was one laid under Section 120 of The National Defence

Act (1970) alleging a contravention of the relevant

section 6f.The'Narcotic Control Act, The Food and Drug

Act or The Criminal Code. The reasoning is that
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Section 120 of The National Defence Act (1970)

iﬁcorporates by reference all of the offences
included in all federal statutes, as offences
~ under SeCtioh 120. Section 120(1) simply provides
in part that "An act or omission (a) that takes
prlace in'Canada or (b) Ithat takés place outside
VCénada.;.and is punishable under Part XII of this

Act, The Criminal Code or any other Act of the

‘Parliament of Canada is an offence under'this
Part.”28.

The section deals in two sub—paragraphé with
punishment and states that if the federal statute

involved provides a minimum punishment, the punishment

awarded by a court martial shall not be less»than

28. For the benefit of the reader who is unfamiliar
with Section 120 of The National Defence Act
(1970), Queen's Regulations and Orders, Volume II,
Article 103.61 contains, in the Notes, a number
of specimen charges, one of which reads as
follows:

"AN OFFENCE PUNISHABLE UNDER
SECTION 120 OF THE NATIONAL DEFENCE
ACT, THAT IS TO SAY, ATTEMPTED RAPE,
CONTRARY TO SECTION 145 OF THE
CRIMINAL CODE.

Particulars: In that he, on (date)
at (place) did unlawfully assault
(name), a woman not his wife, and.
attempted to have sexual intercourse
with her without her consent." '
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that minimum. It is interesting to note that
Section 120(5) specifically deals with the
definition of an analyst, but says nothing about

a certificate. Further, Section 120 contains no

provisions one way or another about rules of
evidence,

Since Section 120 of The National Defence

- Act (1970) is legislation by reference which creates

offences and requires the imposition of a miﬁimum
punishment by a court martial for an offeﬁce
committed in Canada if a minimum punishment is
provided by that,Statute, it would seem illogical
not to include also by reference permitted methods
of proof that apply specifically to the pérticular
charge being heard.

This matter has long been a contentious one

among military lawyers, but there really seems to be

no other sensible interpretation than to allow the

analyst's certificate to be admitted as proof of its
contents, providing the charge is laid under Section 120

of The National Defence Act (1970) and an analyst's

certificate is admissible regarding that charge if

heard in a civil court. To rule otherwise would be

to thwart the intent of Section 9(1) of The Narcotic

Control Act, and Section 237(1)(c) of The Criminal Code,
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which waS,to avoid the endless and time consuming
reqﬁiremeﬁt to have the analyst attend.at every
relevant trial as a witness. |

Therefore, the Commanding Officer, when he

lays a charge under Section 120 of The National

Defence Act (1970), knows that he has other

alternatives open to him, and if he elects to use
Section 120, he is bound by any specific rule of
evidence -that applies to that specific charge.

Section 158(1) of The National Defence Act (1970),

which’ authorlzes the establishment of The Mllltary
Rules of Evidence, -commences with the words “Subject
to this Act...” which means The Military Rules of
Evidence are subject to Section 120.

| However, if an accused is charged with, for

example, Drunkenness under Section 87 of The National

Defence Act (1970), impaired driving under

Section 101(1)(a), or possession or trefficking in
narcotice contfary to Section 119 ( An Act to the
Prejudice of Good Order and DlSClpllne) a
certlflcate of an analyst as dlscussed hereinbefore
could not be introduced as proof of its contents
because the charges are not laid under Section 120

of The National Defence Act (1970) as being acts

punishable under another federal statute. In the
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examples in this paragraph,'it would be necessary
tao call the analysf. |
Probably the most intéresting evidentiary
VSituation occurs when a charge is laid under

9

Section'lZl2 of The National Defence Act (1970)

which, for servicemen out of Canada, incorporates

- foreign offences into The National Defence Act (1970)
in the same fashion as Section 120 incorporates |
Canadian civilian offences into the Act for
sérvicemen in Canada.

There is no doubt, that pursuant to

Article 112 of The Military Rules of EvidenCé, the

foreign substantive law must be proved by a foreign

29. The reader might not be familiar with Section 121
of The National Defence Act (1970). A specimen
charge would read as follows: :

"AN OFFENCE PUNISHABLE UNDER
SECTION 121 OF THE NATIONAL
DEFENCE ACT, THAT IS TO SAY,
NEGLIGENCE CAUSING DEATH TO
ANOTHER CONTRARY TO SECTION 222
OF THE GERMAN PENAL CODE.

Particulars: In that he, at
approximately 2230 hours,

31 July, 1968, on Highway No. 63

in the vicinity of Werl, Federal
Republic of Germany, so
negligently drove automobile
bearing licence no. CV74B, as to
become involved in an accident
which resulted in death to (name)."
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legal expert. However, considering that, (a) the
militéry was provided with.a-code of evidence:

(b) unifétmity is vital to the military; and

(c) all service personnel_shoﬁld be tried under
-the same fules as a matter of fairness and equity;
‘The Military Rules of Evidence would apply'to the
admission of evidence in the same manner as if the
trial were held in Canada. If a matter of evidence
laW'a#ose as a result of a foreign Offence, and
that problemisimply did not exist in Canadian
jurisprUdénce, the Judge Advocate would invoke
Article 4 of'Thé Military Rules of  Evidence. This
is probably the only circumstance where the
expressioﬁ in Article 4 "not inconsistent with these
Rules..." would apply. The Judge Advocate would
apply the principles of common law and natural
Jjustice to.the question before him and make a
ruiing aévto admissibility.

Where There is No Provision
In Any Rules of Evidence

Having concluded that certain sections of

The Canada Evidence Act and some special evidentiary

sections, such as Section 9 of The Narcotic Control

Act apply at courts martial, while at the same time

concluding that other sections of The Canada Evidence

Act and The Criminal Code do not apply at courts
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martial, it now follows that the writer must
consider what other rules of evidence apply at
courts martial ih cases not provided for in The

Militéry Rules of Evidence, The National Defence

Act (l970)_or any other -Canadian evidence law.

Article 4 of The Military Rules of Evidence

is not a well written Article and its wording will

be discussed again under "Recommendations" in

Chapter XIV.

Some of the phrases in Article 4 will be
examined hereunder to assist in determining the law
of evidence that applies if no rulé of evidence is
included in The Military Rules of Evidence or
anYwhere else.

Where The Military Rules of Evidence provide
no rule of evidence on a matter that comes before a
court martial,‘Article 4 requires that the question
be decided in the same manner that it would be

30
decided before a civil court. The obvious weakness

of this expression is that the Article makes no
provision for a case where the civil courts have

never ruled on that gquestion either. In such a

30. In this thesis, a civil court means a court of
ordinary criminal jurisdiction
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‘situation, the authOrity of the Judge Advocate
becomes particularly important.

The appointment of a Judge Advocate at a
Disciplinary and General Court Martial is provided
for in Sections 146 and 152 respectively of The

National Defenceé Act (1970). The appointment of

a President of a Standing Court Martial or the
designation of a Special General Court Martial is .
provided for in Sections 154(1) and 155 respectively

' of The National Defence Act (1970). The President

of a Standing Court Martial or a person designated
a Special General Court Martial is normally a

military legal officer or a civilian judge.

Pursuant to Section 168(4) of Theé National

Defence Act (1970), the Judge Advocate may, subject

to regulations established by the Governor in Council,

decide questions of law or mixed law and fact. A

question of evidence is clearly a duestion of law.
Article 112.06 of Queen's Regulations and.

Orders for the Canadian Forces is the Order in Council

established pursuant to Section 168(4) of The National

Defence Act (1970), and it lists the powers of a’
Judge Advocate to decide questions of law. The
Article provides that the President of a Disciplinary

or General Court Martial may (and he usually does)
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direct that the Judge Advocate determine question of
law or»mixéd law and fact in the absence or presénce
of the members of the court, as appropriate. More
precisely, Section (9)(g) of Article 112.06 states
that ”the following questions of law and mixed law
énd fact may be determined by the Judge Advocate
under this article: -

(i) all matters reSpecting the
admissibility and exclusion of
evidence, which, without limiting
the generality of the foregoing,
include whether..;”

Listed thereafter in that sub-paragraph are a
number of evidence matters such as admissibility of
documents, compétenCy of witnesses, to name only two.
égti¢le 5 of The Military Rules of Evidence
states thét where a Judge Advdcate has the power
under the rules to aetermine a question (and he
normally receives this authority at the outset of
a trial), he can only do so Qithin the limitétions
of Article 112.06 of Queen's Regulations and Orders
for the Canadian Forces. Since Article 112.06
para (9)(g) refers to "all matters respecting the
admissibility and exclusion of evidence" there is

little doubt that this very wide expression would
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include the authority to make all necessary decisions
as to what rule of evidence applied in é particular
situation ahd to rule on the admissibility of that
evidence.

Thus, the Judge ‘Advocate has authority to
determine all matters respecting admissibility, and
that is really what the rules of evidence are all
about. Where a matter arises that is not included
'in The Military Rules of‘Evidence, but has been dealt
with by civil éourts, the Judge Advocate can hear'

.argument from counsel and pursuant to Articles 14 to

19 of The Military Rules of Evidence, he must take
judicial nétice of federal and provincial statutes,
he may take judicial notice of decisions of the
Court Marfial Appeal Court, the Supreme Court of
Canada, other courts in Canada and presumably of the
comﬁon law itself. The Judge Advocate can then
simply méke his ruling. This situation will be
diécussed in more detail later in this Chapter.

However, when the matter has never been dealt
with before, and such cases are rare, the Judge
Advocate seems to be entirely on his own. Questions
of evidence never encountered before are most likely
to arise when the charge is a purely military oné

such as Absence Without Leave or An Act to the
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- Prejudice of Good Order and Discipline. His
authority to make a ruling, and there is no doubt

a ruling must be mad¢,3l rests firstly on his

powers under Article 112.06 Section (9)(g) of
Queen's Regulations and Orders for the Canadian
Forces to determine questions of law in all

matters respecting the admissibility and exclusion

of evidence, and secondly, on his duty .to ensure
‘ ‘ 32

that the accused receives a fair trial.

A Judge Advocate at a General or Disciplinary
CourtvMartiai seems to be in exactly the same
position respecting responsibility for the admission
of evidence and the rules'to be applied thereto
as is a civilian judge at a jury trial.33

| A‘Judge Advocate at a court martiél does not;
_however,‘have the same inhérent powers as a Judge

of a court such as the Manitoba Court of Queen's

Bench, in which case the Judge's inherent powers

appear to flow from his being a Judge of that Court.
A court martial, on the other hand, is a statutory

court,_and the Judge Advocate's powers would be

31. Freedman, S., "Judges and the Law" (1962)
5 Can.B.J. 208

32. Queen's Regulations and Orders, Article 112.55

33. Doutre v The Queen (1953) C.M.A.R. 155, 163 to 171

7
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limited to those provided by statute or regulations'

thereuﬁder.._SinCe authority to make decisions

on questions of evidence is clearly covered in
‘Queen's Regulatipns and Orders for the Canadian
Forces, inherent powers of military judgés are not
of crucial impbrtance in the present context.

The American military, on the other hand, .
seems to be much more concerned about the inhereﬁt
power of military judges.S3% |

Problems of the inherent power of Canadiah
Military Judges rarely arise, probably because,
except in matters of .evidence law, the President
is the real authority. However, now that Standing
Courts Martial, actually a military judge sitting
‘alone, havevbecome much more popular, the question
,will»no doubt ariée more often.

. Therefore, if the question of evidence has
never beén decided by a civil court, the Judge
Advocate must simply eﬁploy his'knowledge of the
law, and apply it as best he can in reason and
35

justice, to the question that confronts him.

The Canadian Law Reform Commission Evidence Code

34. SteVenSon, Major G.D., "The Inherent Authority
of the Military Judge'" (1975) 17 Air Force
Law Review, 1

35. Re Patterson and Nanaimo Dry Cleaning and Laundry

Workers Union Local No. 1 [1947] 2 W.W.R. 510 at 518
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states in Section 3 that if a matter of evidence is
not proﬁided for, the pfinciples of common law as
they may.bé interpreted in the light of reason and
_ experience, shall govern. A Juage Advocate could
probably‘do no better than apply the principles in
that section, which would include the principles
~of natural justice.

To intérpret Article 4 of The Military Rules
of Evidence to mean that if a question of evidence
héd'never been decided or referred to by civil
éourts, no ruling at all could be made, would be to
literally construct Article 4 in an irrational
manner. Since enactments must be interpreted
reasonably, and in light of the whole legislative
authority involved, the writer concludes that the
Judge Advocate has the authority to make a decision
even though the same question he has before him at
a court martial has never arisen in civil courts.
Where There is No Military Rule

of Evidence But There is a
Civilian Rule ’

The last few pages have discussed the
difficulties caused by the expression "the same
question before a civil court" in the context where

the question has never arisen. The next few
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paragraphs will refine this problem further by
discussing the next three words of Article 4,
namely "sitting in Ottawa" in the context df

where the guestion has arisen and been ruled.upon
in Ottawa. For the whole text of Article 4, see
page 13 of The Military Rules of Evidence attached
hereto .as Appendix B.

Considering the fact that most Canadian
military activities are, or can be expected to be
worldwide in séope, it is reasonable that régulations
and orders establish a geographical or other
representative standard by which situations in other
parts of the country or the world are examined,
governed, or gﬁided. Fof example, some financial
regulatibns authorizing foreign allowances calculate
these allowances on the basis of.a factor,'suCh as
cost-of-living in Ottawa. While conditiéns in Oftawa
can hardly be considered representative of conditions
in Canada, they can be used with reasonable adeqﬁacy
as a standard. Unfortunately, such is not the cése
when it comes to determining a question of evideﬁce
in accordance with the law of evidence practised%in
an Ottawa court. Apparently, it was assumed when
The Military Rules of Evidence were written, that

the law of evidence practised in Ottawa civil courts
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was the eame as the law of evidence practised in
~all Ontario courts, but such may not be the case.

Te rely oniy on decisions of civil courts in
Ottawa on questions of evidence would mean that no
:rulihg on.the admiesiﬁility of e&idence by another
civil cout£.in Ontario would be considered. under
Article 4 of The Military Rules of Evidence, unless
it eould be shown that such decision had also been
made .in an Ottawa civil court. Obviously, many
questions of evidence that have often been ruled
upon in Ontario héve not been ruled on specifically
in Ottawa. .Presumably, in this case, a Judge
Advocate would rule on the basis of what he thought
an Ottawa judge would decide, if the question arose
in the.future.in_an Ottawa civil court. To second
guess Ottawa judges in this way would require all
military judges to be clairvoyant.

Therefore, Article 4, with respect te the
geographical law of evidence that applies in cases
not provided for in The Military Rules of Evidence,

must mean a "civil court" in Ontario.

The phrase "in so far as not inconsistent with

these Rules," as contained in Article 4, is often
used when drafting a statutory authority to make

regulations, and in that context, it has at least
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seme limited meaning. However, it is probably
redundant evenithere because regulations made
pufsuant to a statutory authority must be
consistent with that authority regardless of
wﬁether such limitation is included of not.

When such a phrase is inciuded in
Article 4 of The Military Rules of Evidence, which
deals with matters not provided for at all,.it is
difficult to imagine an eVidentiary situation nof
covered by the rules, which would be consistent or
inconsistent with The Military Rules of Evidence.
A question of evidence arising in relation to a
purely military offence, or a foreign offence

charged under Section 121 of The National Defence

Act (1970) may be an exception. Since the question

of evidence contemplated is not covered in the rules
at all, the subject phrese, while it probably does
no harm, has little significant meaning.

The writer concluded in Chapter VI that the
law of evidence in The Military Rules of Evidence
is a code, and that this code is exhaustive except
as regards Article 4 (Cases Not Provided For). This
code, and indeed all the codes of evidence are |

general in character, and thus almost every question

of evidence is covered generally by some article. As
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a result of the general nature of tﬂe-code, it
seems that subject to a few rare exceptions, two
of which were_mentioned by wa? of example earlier
-in this Chapter, The Military Rules of Evidence are
largely goﬁplete and exhaustive.

| Theréfore, the Qniy way in which Article 4
can be'employed, is if nothing at all is included
in The Military Rules of Evidence, even in the
most genefal form, which could be applied to the
question before the court martial. 1In that case,
. the rules of evidence in courts of ordinary cfiminal
juriédiction including courts of summary jurisdiction
in Ontario will be applied in the same manner as if
that question of evidence had arisen in simiiaf
circumstaﬁces before one of those courts.

Civil courts as mentioned in Article 4 are

defined in Section 2 of The National Defence Act (1970)
as courts of ordinary criminal jurisdiction in Canada
and including courts of summary jurisdiction.

Unfortunately, courts of ordinary criminal jurisdiction

are not defined in The National Defence Act (1970)°

However, Section 2 of The Criminal Code states that

a "court of criminal jurisdiction means a court of
general or quarter sessions of the peace, when presided

over by a superior court judge or a county or district
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court‘judge or a magistrate or judge acting under
' Part XVI of the Criminal Code." Under Part XVI of

Thé Criminal Code, Section 482 defines a judge in

Ontario as being a judge or a junior judge of a
counﬁy or district court, and a magistrate as a
persdn appointed under the law of the province and
specially authorized to exercise the jurisdiction;
conferred on a magistrate in Part XVI, but does ﬁ
not include two justices of the peace sitting
tOgether.  The writer would therefore conclude that

by including the word "ordinary" in the definition .

of civil court in The National Defence Act (1970)
before the words "court of criminal jurisdiction,"
it was intended to encompass those courts defined

in The Criminal Code which ordinarily deal with

criminal matters. Such courts would be the Ontario

36

Supreme Court (High Court of Justice), the Provincial

37

Court (Criminal Division), and the County or District

Court Judges' Criminal Court.3.8
Although the Federal Court can try criminal

cases, it would appear to be mainly a court intended

36. The Judicature Act, R.S.0. (1970) c.228 s.2,3

37. The Provincial Courts Act, R.S.0. (1970) c.369,
s.9 and 14 .

38. The County Court Judges' Criminal Court Act,
R.S.0. (1970) c.93 s.1
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to hear éivil matters,39 and thus, while it operates
in Ontario, it is not a court éf ordinary Criminél
‘jurisdictionAas envisaged in Article 4. The
Supreme Court of Canada and the OntarioVSupreme
Court (Court of Appeal) are both appellate courts,
vand thus they do not fall within the definition of
an ordinary court of criminal jurisdiction.

It would therefore follow .that, except where
a questidn of evidehce has never arisen in any
court, the rules of evidence applicable at courts
martial in cases not provided for in The Military
Rules of Evidence are:

(a) the rules of court established by the

Rules Committee under Section 114 of

The Judicature Act of Ontario;

(b) the rules of court established by the
Rules Committee under Section 26 of The

Provincial Courts Act of Ontario:

(c) the rules of court established by the
Rules Committee undef Section 46 of The

Féderal Court Act;

(d) the common law rules of evidence in

' . 40
England prior to 1 April, 1955 not

39. The Federal Court Act, R.S.C. (1970) (2nd Supp)
c.10 s.3 and 17-25

40. The Criminal Code, R.S.C. (1970) c.C-34 s.7(2)
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‘altered or repealed by either of the
committees referred to in (a), (b) or
(c) above:

(e) those rules of evidence in The Canada

'Ev1dence Act not included in The Mllltary

‘Rules of Evidence:

(£) those special rules of.evidence regarding

analysts' certificates mentioried earlier

in this Chapter if the charge was laid

under Section 120 of The National Defence

Act (1970) and the civilian statute

contained special evidentiary provisions
applicable only to such offences; and
(g) case law which would be employed by Judges-
of the’v
(i) Ontario Supreme Court (ngh Court

of Justlce)

(ii) Provincial Court (Criminal Division); and
(iii) Country or District Court Judges' ;ffﬂf

Criminal Court.

In conclu51on it can therefore be seen that

whlle Article 4 seems to be rather general, the law
that can be applied in cases not provided for is quite
specific and limited to the rules of evidence in only

certain courts in Ontario.
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PART THREE
ILLUSTRATIONS
CHAPTER VIII

GENERAL COMMENTS ON THE EMPLOYMENT
OF THE MILITARY RULES OF EVIDENCE

Introduction

The validity of The Military Rules of
Evidence as a.code of evidence has been examined
in detail,.particularly in Chapters V, VI, and
VII. This Part will deal with detailed
illustratioﬁs of how certain Articles, selected
as-examples;_have been handled by the Legal
Branch and the Court Martial Appeal Court.

There have already been a number of iliustrative
examples mentioned in earlier_Chapters of this
thesis whén appropriate occasions arose. While
appeals to the Supremé Court of Canada from the
Court Martial Appeal Court are permissiblekin
certain cases,l there have been no such appeals

by the Crdwn, and thus. there are no Supreme Court

1. The National Defence Act, R.S.C. (1970)
c.N-Z 5.208(1)
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e e o - C g 2
decisions on The Military Rules of Evidence.

In Chapter III under the heading "Is there
acfually.a need to codify the law of evidence?"
the writer qutlined some of the weaknesses of the
present evidence law. The Military Rules of
Evidence attémpted in three Ways‘to correct some
of these difficulties. Firstly, a codification
in itself has a tendency fo make the law more
manageable and hopefully easier to understand.
Secondly,.the drafters attempted to move away from
some of the words and phrésés in the laW of evidénce
that are so-difficult to understand. For example,

the phrase‘burden of proof has been replaced by the

expressions burden of persuasion and burden of

producing evidence. Additionally, the phrase

2. (a) Hartin v The Queen (1959) 2 C.M.A.R. 93

The accused appealed to the Court Martial
Appeal Court on the ground that the Judge
Advocate had mis-directed the court martial
as to mens rea. The appeal was dismissed
and the accused appealed to the Supreme:

- Court of Canada which upheld the Court
Martial Appeal Court.

(k) Macbonald v The Queen (1974) 4 C.M.A.R.
- 30 December, 1974 '

This case was appealed to the Supreme Court
of Canada, but at the time of writing, no
decision has been handed down. Again, it was
the accused who appealed. '
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res geétae has not been used at all. Articles 27
to 30 inclusive substantially encompass the res
gestae doctrine as regards verbal evidence, without

once using the phrase, res gestae. Also, the drafters

attempted to simplify and remove some of the
'anomalles from the law of ev1dence regardlng documents.
Whether or not they succeeded is another matter,
but they did try. Documents will be discussed in
more detail in Chapter X.

Thirdly, the drafters changed the law of
evidence as known in civil courts in a number of
afeas. ‘Some of these areas will be discussed in
separate Chapters hereinafter undér the headings:

Confessions and Documents.

.ﬁractise

. The drafters of The Military Rules of Evidence
wrote a code that generally reflected the lawbof
evidence practised in criminal métters in the civil
courté 3 of this country in 1959. Possibly there was
some misunderstanding in the.early 1960s as to what
The Military Rules of Evidence really were. Group

Captain J.H. Hollies, the Chief Judge Advocate at

3. Civil courts in this thesis mean civilian courts
of ordinary criminal jurisdiction in Canada
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the time-éeemed to have no doubts. 1In a paper
‘written by him in 1960, he stated that The Military
‘Rules of Evidence "replace all other rules of
evidence, except so far as they are silent.upon,any
particular point.“4_ The result, however, Was that
as a matter of practice, The Military Rules of
Evidence were considered a summary of the civilian
rules of evidence and were subject to change to |
réflgct subéequent civil court appéal decisioﬁs.

The writer has been just as guilty as others
of quoting civil court decisions handed down long
after 1 October, 1959, dealing with civil law which
was different to the law in The Military Ruies of
Evidence, and arguing that law just as if The Military
Rules of Evidence did not exist at all. The Legal
Branch itself has tended to avoid confrontation on
some of our rules by directing; as a matter of policy,
or simply through court practice, that a particuiar
.rule would not be applied. This point is discussed
in the next Chapter.

When-submitting briefs to, and arguing before

the Court Martial Appeal Court, civilian criminal

4. Hollies, J.H., Group Captain: "Canadian
Military Law" 20 (1961) unpublished
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cases prior to, and after 1 Octdber,.l959, are
quoted as ‘if their application was equally valid

to The Military Rules of Evidence before and after

that date. Obviously, if a rule of evidence being
'arguedAbefore the Appeal Court is not the same in
civil as in military law, cases after, and indeed

even before 1 October, 1959, might not apply at all.

Additionally, when arguing before the Court Martial

Appeal Court, - lawyers tend to refer to the .
rules of evidence in a civilian context, rather
than quoting or identifying the Article of The

Military Rules of Evidence that applies.

Conclusion

Thé writer is not suggesting that the policy
the Legal Branch follows is wrong; he is simply
observing on what it seems to have been. Howevef,
the.endbresuit is that there are extremely few

decisions on the validity or meaning of the one

hundred and tWelve articles that constitute The
Military Rules of Evidence.

It is interesting to speculate on what would

have happened had the Legal Branch in 1960 decided

5. The date 1 October, 1959 is the date on which
The Military Rules of Evidence became law



197

to take the position that The Military Rules of
Evidence were an exhaustive code. 1In that case,

The Military Rules of Evidence would have been

employed_exclusively in court except when
Article 4 applied. Civilian criminal case law
would only have been applied if the law, civil

and military, appeared identical. In other cases,

the civil court authorities would only have applied it

to assist mainly as historical or background source
material. It would. also have followed that the
Crown would have appealed to theASupreme Courf in
every instance permitted by Section 208 of The

~National Defence Act (1970) in order to obtain as

bihding an éuthority as possible on the particulqr
rule under appeal.

No doubt such a policy would have caused
considerable difficulty and possibly some startling

results, but it would certainly have settled the

question of whether The Military Rules of Evidence
were in fact an exhaustive code and,if so, whether
‘they were workable at all.

The merits and defects of the above described

military approach would most definitely have become
public knowledge and would have been discussed and

written about by experienced civilian lawyers.



198

Consequently, the idea of enacting a code of
evidence would have been a familiar one to most
lawyers working in the criminal law field. No
doubt, if the above had occurred, the Canadian
Law Reform Commission might have drafted its code
differently, and there would have been less opposition
to the concept of a code. |

Probably the main reason that a confrontation
policy was not followed was that the Department of
National Defence was just simply not prepared to
spend the time and money following such a policy.
The writer can see a great deal of merit in a policy
of trying to convince the Court Martial Appeal Court
that The Military Rules of Evidence were an exhaustive
code, but he certainly understands why that policy
was not followed.

Unfortunately, because of the policy that
was followed, the Armed Forces are no further ahead
now than in 1959, in learning what it is they have
on their hands in The Military Rules of Evidence.
The following Chapters will hopefully show what has

happened in a few selected cases.
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CHAPTER IX

CONFESSTONS

Inculpatory and
Exculpatory Statements

A confession is defined in Article 2(l)(f)
.ofIThe‘Military Rules of Evidence as "a statemenf
made by an accuSed'person, Whethér>made before or
after-he is accused of an offence; that is completely
or'pgrtially self—iﬁcriminating with respect to the

offence of which he is accused." Article 36 sﬁates

that "Confessions are judicial, official, or

1

unofficial," Article 41 defines an unofficial

confession as a self-incriminating statement made
byvthe accused'respecting the offence charged, and
includes a statement made by the accused to.civii or
military police or other persons in authority.

The admissibility of such statements is
goverﬁed.by Quéen's Regulations and Orders for the
Canadian’Fdrées, Article 112.605, a Mihisterial

Article, which provides that the Judge Advocate may

l. TUnofficial confessions are the only type discussed
in this Chapter. As defined above, these confessions
are the ordinary kind that are introduced every
day throughout Canada by civilian and military
prosecutors. ‘
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determine the admissibility of a statement by an
accused which is in the nature of a confession to
a pérsoh in authority. Procedurally, the Judge

2 The rules

'AdVocate-must conduct a voirbdire.
for a trial within»a trial reflect generally the
civilian criminal law in 1959.

An exculpatory statement is admissible

purSuant to Article 42(6) only if it is included in

an admissible inculpatory statement. It is not
surprising that there was no other specific reference
to exculpatory statements when The Military Rules of
Evidence were written. The law at that time was
uncertain as is reflected in a number of decisions,
one example of which is R v Black.3 ~In that case,
it was stated in part "It is quite clear that the
rules which govern the admission of a confession
relate»generally to what may be called inculpatory
statements; if the statement is totally exculpatory
in its nature other consideration may or may‘not
apply. Thé cases are in conflict in this point.”4

However, Article 26(1) provides that except

2. In Queen's Régulations and Orders, a voir dire
is always referred to as a trial within a trial

3. (1966-67) 49 C.R. 357

4, 1Ibid at 384
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as prov1ded in Section 7 (ConfeSSions) and Section 8
‘(Other Kinds of Hearsay Evidence) an extra-judicial

‘statement is not admissible. Presumably, therefore,

an accused as a witness could not ordinarily state

what he had said before, including exculpatory

remarks. Further, Article 35, provides that a
self-serving statement, except in certain limited

situations, is also inadmissible. An exculpatory

statement made around the tiﬁe of, or shortly after
a crime with which the accused is charged would
normally be classified as self—serving.5

It therefore appears that under The Military
Rules of Evidence, an incriminating statement is
admissible in certain cases after a trial‘Within a
trial has been held, but that an exculpatory statement
is inadmissible, except as a part of an admissible |

inculpatory statement. Indeed, the above description
' 6

is not unlike the civilian criminal law in 1959.

There is, of course, an exception to the rule
and it would apply at a court martial. That 1s, that

if a Statement is being tendered by the prosecution,

5. Torcia, C.E., Wharton's Criminal Evidence (13 ed.
Vol II)97

6. Boudreau v The King [1949] s.c.R. 262




then regardless of whether it is exculpatory or

not

, it is admissible if it was freely and voluntarily

made. The reasoning is that the prosecution will

only tender evidence that can be used to incriminate

the accused in some way and that, therefore, the
statement is in reality an incriminating statement.
The guestion of whether or not a statement is

exculpatory seems to have arisen only once before

! 7
the Court Martial Appeal Court. In Syme v The Queen,

the Appeal Court dealt with the admissibility of a
confession. Dumoulin, P. stated that one question
to be decided was whether the statement involved was
_in fact a confession. He ruled that the statement
had been admitted improperly because all of the
military police.witnesses had not been called at the
voir dire. Howéver, at the end of his judgement, he

stated "The respondent (Crown) should be heard to say

that the S£atement could be offered in evidence

because it did not tend to incriminate the accused.
It cannot be Said that the statement tendered in
evidence was not so used, nor is it permissible to

presume that the evidence improperly admitted

7. (1968) 3 C.M.A.R. 33
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'COﬁld‘nof have:in any way('influenced the court
martial's verdict."®

‘The above quote is somewhat difficult to
understand, but- it may suggest thaffan exculpétory
‘statement is admissible, although it makes no mention
of the basié for admitting it. It does appear,
however, that exculpatory statements by an accused

person would normally be inadmissible under The

Military Rules of Evidence because of Articles 26

and 35 regardless of whether a trial within a trial
was held or not.

The uncertainty came to a head in 1970 when

the Supreme Court of Canada in Piche v Regina9
decided there must be a voir dire to determine the
admissibility of any statement by an accused to a
person in authority, even though the statement was
‘eXCulpatory. As a result of this decision, and |
probably in light of the uncertainty'of the relevant
Military Rules of Evidence, military judges have-
since that time as a matter of practice, normally
ruled that there must be a trial within a trial to

" determine the admissibility of exculpatory statements.

8. Ibid at 34

9. [1970] 4 c.c.c. 27
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As stated eéflier, the wfiter considers most such
statements inadmissible under The Military Rules
of EVidence, but éince the practice being followed
, byAmilitéry judges adds to the advantages of the
laccused, it is not a violation of Section 2(e) of

The Canadian Bill of Rig_hts.lO In any'event, even

if this practice is not in accordance.with The
Military Rulés of Evidence, who is going to complain
about it?

It is clear that an exculpatory statement is
a proper subject for a trial within a trial in the
civilian law of evidence, whereas in The Military
Rulesvof‘Evidence and the Court Martial Appeal Court
decisions, fhe'question is unresolved.

This is the first example of conflict between
civil and military law describedAih this Chépter, and
it shows that in_thié case the conflict is dealt with
by way of military court praétice. It will be
interesting to see whether court practice is amended
to follow the rules laid down by Martin, J.A. in the

. . 11
Ontario Court of Appeal in R v Sweezy where he

stated that a voir dire was not always required.

10. R.S.C. (1970) Appendix III

11. (1975) 20 c.C.C. (2d) 400 at 417
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Trial Within a Trial Procedure

Thé.procedure to be followed when a‘trial
within a trial is héld during a court martial seems
to be the same as the procedure before a civil court.
Queen's RégulatiOns‘and Orders for the Canadian
Forces, Article 112.06(4) provides that in the case of
a General or Disciplinary Court Martial (where tﬁere
is a Judge Advocate and meﬁbers.of the court), the
‘Judge AdVocéte may determine the issue of admissibility
in the absence of the,members of the court. If the
court martial is a Standing or a Special General
Court Martial, where a military or civilian judge
sits alone, Queen's Regulations and Orders for the
Canadian Forces, Article 113.15 and 113.64 respectively
provide that the military judge shall decide on ths
admissibility of an alleged confession by the accused
to a person in authority.

Regardless of the type of court maftial, the
presiding  Jjudge wills |

(a) hear prosecution witnesses:

- (b) hear defence witnesses including the
accused, if called by the defence:
(c) allow cross-examination of ali witnesses;
(d) - question the witnesses himself as he

considers appropriate;
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- (e) peruse the alleged éonfesSion to see if
it is relevant:

(£) call or recall any witnesses:

(g) 'ailow the prosecution to sum up; and

(h) allow the defence to sum up.
The military judge'theﬁ ruies solely as'té admissibility.
If the qourt martial is a General or a Disciplinary
oné, the.members of the court return to thévcourtroom
at this time‘and if the sfétement has been ruled
admissible, the prosecution recalls all his witnesses
for the benefit of tﬁe whole court to hear and then
introduces his statemeﬁt. There have been few
problemé at this type of court martial regarding the .
trial within a triéi procedure. Most appeals in this
situation have dealt with the Judge Advocate's ruiing
on admissib_ility,,12 not on the procedure he employed.

Procedural problems have arisen latély at ”
Standing Courts Marfial, maiﬁly because these courts
have become much more popular than they were in the
past. The practice is to hear the evidence as to
admissibility at a trial within a trial, and for the
military judge to read the statement itself to ensure

relevancy. When the military judge has ruled a

12, Robinson v The Queen (1971) 3 C.M.A.R. 43
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statement‘to'be voluntary and thus-admissible, he
will state 'that&subject to objection from counéel;
he is hereby incorporating the evidence at the
trial wifhin»a trial into the main trial. The
procedure is somewhat more complicated if the
accused has given evidence at the trial within a
trialfbecauee.the judge must exclude all things

said by the-accusedbexcept as to voluntariness from

- his mind_.l3 R v Van Dingen14 cemplements the

Gauthier case in that it was held in that case

that.no evidence by the accused who gave evidence
at a voir dire, after which the confession was ruled
inadmissible, can be considered by the Judge when
determihing guilt or innocence.

There is neither a rule of evidence in The
Military Rules of Evidence nor a rule of procedure
- in Queen's Regulations and Orders for the Canadian
'Forces outlining exactly how the military judge
sitting alone is to handle the trial within a trial
and the infroduction of the alleged confession. Therefore,
pursuenf to Article 4 of The Military Rules of Evidence,

the civil court practice prevails.

13. R v Gauthier,S.C.R. (unbound) 24 June, 1974

14. [1975] 4 w.w.R. 246
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In the case of Reid v The Queen’ the Court

,Maftial,Appeal Court judgement was delivered by
Cattanach J., who stated that at a voir dire during
a Standiﬁg Court Martial, the President could and
should havé ruled that he was satisfied that, subject
to what was in the statement, the statement was free
'and voluntary. ©Not only did the President not read
the allegea confession, but after rulihg it ‘
admissible, he apparently only stated an intention
éf incorporating the evidence at the frial within a
trial into the main trial, at least in the eyes of
Cattanach, J. ' However, regardlessbof.the exact
wqrds of incorpqration, the fact-remains that the
éresident did not read the statement tb ensure
relevancy. This requirement is'providéd for in
‘Queen's Regulations and Orders for the Canadian
Forces,:Article_ll3.64(4)(a) and also seems to be
fhe law in éivil courts.

| In this second example, under Confessions,
there is really very little conflict because neither
The Military Rules of Evidence nor Queen's Regulations

and Orders for the Canadian Forces make any provision

15. (1975) 20 Cc.C.C. (2d) 257

16. Supra fn 13 p.207
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fbr.the'exact procedure to be followed when
introduciﬁg an alleged confession at a trial within

a triai during a.Standing Court Martial. Since there
ié no clear rule in The Military Rules of Evidence,
‘Article. 4 has been applied, and the civiiian practice

~as described abbvévemployed at Standing Courts Martial.

"A. Reasonable Man"

_'Sd far in this Chapter, twé examples of a
form of conflict 6r anomoly existing between the
civil and>military law of evidence have been examined.
In one case, the difficulty was solved by court
Apraqtiqe, and in the other by turning to Articie 4
of The Military Rules of Evidence.'

In this last example, it is the military law

that has been considered different and possibly more
oppressive than the Civilianvlaw.

Article 42(2) states .as follows:

" "The only inducements by way of.threéts
or promises significant for the purpose
of excluding é statement of the accused
under (1) of this article are those that
a reasonable man would think might have
the tendency to cause an innocent accused

person to make a false confession."”
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Right from the very inception of The Military Rules
of Evidence, military lawyers have considered this

sub-article to be a definition of an objective test

as to what a threat or promise is, whereas the

civilian law seems to use the Subjective test.
Military lawyers have found considerable

difficulty in dealing with Article 42(2) and have

in fact often ignored it and followed the general

civilian practice. Because of the confusion that
was occurring continually, the Chief Judge

Advocate published a Directive advising milifary
prosecutors that "since paragraph 2 of Rule 42 has
been considered too restrictive and.cdntrery to

the practice.followed in Civilian Courts of Criminal
Jurisdiction, it is not to be used at trials by

18

Court Martial."

The above quote is illuminating for two

reasons. -Firétly, the Directive states that one of

the reasons for not continuing to use Article 42(2)

is that it is contrary to the practice followed in
civilian criminal courts. So far as the writer is

concerned, and as outlined in Chapter VI, there is

17. Hollies, J.H., Group Captain; "Canadian
Military Law" 21 (1961) unpublished

18. Judge Advocate General Directive B7/75 dated
16 October, 1975
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no reason that.The Military Rules of EQidence must

be identiCal to the law of evidence practised in

civii courts. However, this reason does reinforce

the writei's suggestion in Chapter VIII that the

Legal Branch was interpreting The Military Rules of

Evidence to conform to civil court practice. |
The second reason given for not employing

Article 42(2) is that it "has been considered too

restrictive." 1If the phrase "a reasonable man" .

in Article 42(2) means "an accused" and not "a

jﬁdge“ then there is no doubt that the rule would

be ﬁore restrictive than the civil court rules.
Whether or not fhis factor would render the military
rule invalid is’another matter which will be examined
later.

In effect, the Judge Advocate General has by
publishing Directive B7/75, made certain that the
wider and ﬁore lenient civil practice is followed.
The use of a Directive constitutes the third methed
used to resolve what appears to be a conflict
between civil and military rules of evidence.

There is really no doubt at all, that the
subjective test applies in civil courts as to
whether a threat or promise made by a person in

authority is an inducement or constitutes oppression.
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This view is amply shown by P.K. McWiliiams in

Canadian Criminal Evidence where he lists cases that

sex, sobriety,

14 ’

state that the mental condition, age
willpower, disposition, and past experience of
the accused are factors to be considered by a Judge
when determining what consitutes inducements or
_ . 19
oppression.

The general view in the Legal Branch has been

that Article 42(2) is an objective test and this

view has been based on the idea that the phrase "a

reasonable man" in Article 42(2) refers to the person

who is being subjected to the inducement. .It is
certainly an ihterpretation that can be made and one
which the writer has made in the past. However,

when the sub-paragraph is.read a number of times and
reduced to ifs essentials, it is no longer as clear
that "a reasonable man" is the person being questioned.
‘For example, if the words "a reasonable maﬁ” are
replaced by "a Judge" the article reflects with
reasonable accuracy the present civil cburt practice.
A reasonable man might well interpref a certain act

. to be an inducement if the accused is a young girl,

whereas that same reasonable man might not consider

19. McWilliams, P.K., Canadian Criminal Evidence
242 to 246 :
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the same act to be an inducement to a lawyer who
was the accused.
- If "a reasonable man" means a Judge,

Article 42(2) would then also include allowance

for the discretion of the Judge to disallow a
confession otherwise admissible because he considered

L . . 20 : ..
it unfair for one reason or another. In civil

criminal court, while the point is not entirely clear,

a Judge does appear to have such a discretion. 1In

R v Washer,‘McRuer,C.J.21 considered that admissibility
was alwaYs’one of discretion although this discrefion
must be exercised cautiously. The Wray case22
discussed discretion further and re-affirmed that
the Judge did have.a discretion.

However, if in fact the phrase "a reasonable
man" does apply to the person being subjected to

the threat or promise, Article 42(2) is still quite

valid provided a military judge, when determining

admissibility, first determines if the accused falls
into the general category of a reasonable man.
Obviously, retarded persons or children, for example,

would not fall into the category of "a reasonable man."

20. Kaufman, F., The Admissibility of Confessions in
Criminal Matters (2nd ed) 28,29

21. (1947) 92 c.c.c. 218

22. R v Wray EL97EIS;C.R. 272
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In that case, thé military judge could rule that
the‘acéused did not fall into that category.
Therefore, since The'Military Rules of Evidence
éontain the objective test, Article 4 requires
that in that case, the military judge fall back
on the civil iaw, which is the subjective test.
However, considering the general uniformity at
the lower fank levels of the Armed Forces, in
age, education and experience, probably most
accused Servicemen would fall into the category
of "a reasonable mén.” |

Whether the courts interpreted "a reasonable

man" in Article 42(2) to be the accused or the Judge,

the Article is still valid. The writer certainly
leans towards the first interpretation mainly because
the seéond one described in the above paragraph |
requires an additional ruling by the Judge, before

deciding on admissibility.

The Cases Reviewed

The Court Martial Appeal Court has never made

a specific ruling on Article 42(2). In Robinson v The

3 ' . ;
Queen,2 Kerr, J. in his judgement quoted a number

23. (1971) 3 C.M.A.R. 43
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articles concerning confessions, including Article 42(2).

The appeal was allowed because the Judge Advocate had
permitted the introduction of a verbal confession
without the‘exact words being proved with sufficient
certainty. At one point, the learned Appeal Judge
stated, "The background to and the circumstance in
which the inferrogation of Robinson took place are
pertinent. Robinson was 19 years of age, far from

24 mhis

home, having-just arrived in Puerto Rico., "
is surely a good description of a subjective test,
but no where in the judgement is an objection taken

to Article 42(2) quoted earlier in the same judgement.
25

In Weselak v The Queen, one of the grounds

of appeal was that a statement by a military policeman
to the accused serviceman that no charges would be
pressed'by the Royal Canadian Mounted Police, was an
inducement. In his judgement, Cattanach, J. held
that:

"For the foregoing reasons, I conclude

that the Standing Court Martial was not

in error in admitting the three statements

of the appellant as evidenced on the ground

24, 1Ibid at 65

25. (1972) 3 C.M.A.R. 95
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that fhe appellant made those stétements
freely and voiuntarily without fear or
prejudiqe or hope of advantages and that
neither was he threatened, nor was any -~ i
perise of advantage made to him by a
person in authority as an inducement to
making the statements in question.‘_‘26
Again, there is no mention of any "reasonable man"

or "objective test."

In Reid v The Queen,27 Cattanach, J. stated

that "the Court might well come to the conclusion
that the statement was not free and voluntary beyond
a reasonéble doubt, in accordance with the well
establishéd.principle pertaining to the definition
of a free and voluntary statement.”28‘

There can be no doubt that in the Reid case

the leérned President was referring to the well

established civil court principles. There is also

no doubt that he was aware of Article 42(2) of The

Military Rules of Evidence and if he had thought

that this Article enacted a rule of evidence different

26, Ibid at 100 and 101
27. (1975) 20 C.C.C. (2d) 257

28. Ibid at 260
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Lto'that used in civil coufts, it seems certain he
would have séid so in this case.

The cases cited above tend to show that the
Court Martial Appeal Court has hever seen fit to

‘comment one way or another on Article 42(2). It

may thus be that the Legal Branch may,have reacted
Whe:é itfwas not necéssary, However, Directivé 337/75
illustrates  two points:
| (a) the deep concern that the Legal Branch
| has fof the rights of accused servicemen;
‘and
(b) a third method of dealing with what
‘appears to be a conflict between civil
and military rules of evidence;‘namely
a bolicy directive.
This concludes the examiﬁation of the manner
_in which the military resolvés conflicts in the field
of confessions that arise between military and civil
law. As mentioned in Chapter VIII, the Legal Branch
ﬁas genefaily leaned towards interpreting The Military
Rules of Evidence to conform tplcivil evidence law.
This policy has been illustrated in this Chapter.
Since the military, at least in the confession
field, generally conforms to civilian evidence law,

any questions about The Military Rules of Evidence
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contravening The Canadian Bill of Rights, do not

arise. However, that possibility may exist in
other areas to be discussed in the next few Chapters.

Consequently, comments about The Canadian Bill of

Rights and its application, if any, will be
reserved for a separate Chapter towards the end of

this paper.
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CHAPTER X

PUBLIC DOCUMENTS

Intreduction

dApproximately twenty-seven Articles of The
'_Military-Rules of Evidence deal Wholly_or'partially
with rules of evidence relating to documents. 1In

addition, as outlined in ChapteerII;vten sections

of The Canada Evidence Act are incorporated by _

.reference into The Military RuleS-of Evidence.
Since overvohe—quarter of the Code deals with
documentary evidence, it is clear that.documents
- form a major part of the evidence that is likely to
be tendered at a court martial. ThlS Chapter on
,Publlc Documents is 1ncluded to 1llustrate the
manner in Wthh The Military Rules of Evidence
‘have been applied to documents since inception of

the Code. However, in order that the examlnatlon

remains manageable in scepe it will be llmlted

primarily to a discussion of Article 53(c).

Article 53(c)

Section 159(1) of The National Defence

Act (1970) provides in part:

"Such classes of documents and records
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as are prescribed in regulations made

_ by the Governor in Council may be

admitted as evidencé of the facts

therein stated at trial by court
martial..., and the conditions
governing'the admissibility of_such
‘slasses of documents and records or

copies thereof shall be prescribed

in those regulations."

‘The phrase "as evidence of the facts-thsréin

stated" is’somewhat unclear, but this phrase is
1

clarified in Sestion 24(1) of The Interpretation Act
‘'which states that if an enacﬁment'pro&ides that a
" document is evidence of a fact without stating it is
conciusive eVidense,ithen'in a jﬁdicial proceeding
the docuﬁent'is admissible in evidence and the fact
shall be deemed to be established in the absence of
evidence to the contrary. |

For some reason, no article of The Military
- 'Rules of Evidence prescfibes a list or clsss of

documents that are admissible as evidence of the

facts therein stated pursuant to Section 159(1) of

The National Defence Act. If Section 159(1) had been

1. R.S.C. (1970) c.I-23
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specified in an Article of The Military Rules of
Evidence and then a list or class of documents
included, it would have been much easier to

determiné what documents listed in The Military’

"Rules‘of Evidence are ‘the ones prescribed pursuant
“to Section 159(1). While Section 159(1) is
never mentioned in The Military Rules of Evidence,

the section is quoted in Note A at the end of

ArtiCle 53, Articles 51 and 52 deal with domestic

and foreign'public documents. Article 53 is simply

headed "Documents of Canadian Forces." Thereforé,

because of the location of Article 53, its heading,
its'contents, and Note A, it might be possible to

infer that Article 53 lists classes of documents

admissible'as‘eVidence of the facts therein‘stéted

pursuant to Section 159(1) of The National Defence

Act.

Article 53(c) provides as follows:

"Subject to Article 55 (Limitations on
Admission of Certain Documents) and
without limiting the general provisions

of Article 51 (Public Documents), the

following classes of service documents
are deemed to ‘be public documents and

may be proved in the manner provided in
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Section 13 &Documents) without
reqniring the personal appearance
of_the maker as a‘witness:

"(c) documents and records'kept for
official.purposes, inCluding those
kept in respect of officers and
men,

It is interesting to note that Article 53(c)

deems certain documents to be public documents, and
provides that the maker need not appear as a witness.

While Section 159(1) of The National Defence.Act'(l970)

»vdoes not mentien public¢ documents, the fact that
admissibility of documents or copies is governed by
‘regulations and when admitted, are evidence of the
facts therein, is in reality a loose definition of

a public_document‘as understood in civilian evidence
law. | | |

In a civilian conteXt public documents

could be defined by saylng that "their usual method
~of proof belng by copy and their contents being
iev1dence of the facts stated against strangers as
well as parties and privies." 2 There is, of course;

further explanatory law as to what is a public document,

2. Sopinka, .J., and Lederman, S.N., The Law of Evidence
in ClVll Cases, 419 R

3. Id at 107 to 109, and 420 to 429
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but the definition need not be expanded here.

Article 2(g) of The Military Rules of Evidence

definee a public document to "include a documentary
statemeht made for an official purpose by a public
officer acting under a duty or authority to make
the-etatement.” The definition_seems to iﬁply
',that a pubiic document,eforlcourt martial purposes,

'is the same as a public document is understood for -

. civil court purposes, but is expanded in scope by

the definition to include all government documents.
- To support the conclusion that all goverﬁment documents

ere‘centemplated, Article 2(r) defines a "public

officer" (referred to in Article 2(qg)), as an

official of Federal, Provincial or Municipal
government and including a member of the Canadian

Forces. The scope is swiftly_redueed, however, in

Article 53 by referring to '"service documents."
Neither this phrese nor the word "service!" are
defined, but it seems reasonable toveonclude_that
."service" means "military or pertaining thereto.”

Thus, the documents referred to in Article 53(c)

are military'documents only.

Section 159(1) of The National Defence

Act (1970) does not specifically mention public

_doCuments-but mentions classes of documents and
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conditions governing admissibility. While

Article 53(c)-in conjunction with Articles 103

and 165 refers to public documents, fhese Articles
actually do conform with Section 159(1) by
mentioning classes of documents‘and‘conditions
governing:admissinility. Therefore, by a.rether
complicafed process of interpretation ana inference,
it would appeaf that the documentsinenfioned in

~Article 53(c) are one of the classes of documents

referred to in Section 159(1).
Once this point is reached, the problems

really begin. In the first place, Article 53 deems

certain classes of documents to be pubiic documents,
rather than'prescribing them pursuant to Section 159(1).

Probably "deeming" in Article 53 is sufficient for

fhe purposes of Section 159(1), since The Militery
Rules of Evidence are an Order in Council. However,
it is certainly clear that the drafting and the
fcrose—referencing could be much improved. The
second difficuity arises when deciding what is meant

by "documents and records kept for official purposes"

in Article 53(c),

Difficulties in Courts Martial

' ArtiCle,53(c) has probably caused more

difficulty and confusion at courts martial than any
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other Article in The Military Rules of Evidence.

The general view is that virtually any document

of a military nature can be introduced as proof of
its contents provided it is on file in some military
office. The reasoning is that by introducing such

a document through the officer or non-commissioned
officer in charge of the file room, it is admissible

pursuant to Article 103(3)(c). Often dozens and

occasionaliy hundreds of documents such as invoices,
accounting records, requisitions, stock taking
reports, and inventory sheets are introduced through
one witness. Other witnesses are then called to
explain all or part of each piece of paper. Since
the contents of all these pieces of paper are as
often as not taken to have been conclusively proved
gimply by introduction, questioning of witnesses is
normally only for general explanatory purposes and
much of what is in each of the documents is neither
read to the court nor explained by‘é witness. The
end result is rather confﬁsing to the members of the
court and often to the Judge Advocate.

The above description is not to suggest that
something similar does not happen in civil court: it

does. However, because of the ease with which
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prosecutors and defending officers can acquire
documents, Combined with their strong faith in

Article 53(c), military prosecuﬁors do, wherever

possible, lean heavily to the pée of documents to

,support‘théir cases.
Added to this is the general difficulty

of understandihg The Military Rules of Evidence

as related to documents. Some of the problems

- emanate from' the incorporation of some sections

of The Canada Evidence.Act;3 others from the

fact that rﬁles of evidence on doduments are
.scatteredvtthughdut The Military Rules of

Evidence. Furthermofe, the rules of evidence
"on‘dQCuments included in The Military.Rules of

Eﬁidence'are somewhat out of date and.are just
_awkward to_usé. The end result is that some-

strange things happen, and since the class of

documents prescribed in Article 53(c) is, or

appears to be very wide, prosecutors have
occasionally used rather poor judgement in
selecting documents to introduce in support

of their case.

3. See Chapter VII
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Gréenon v The Queen4 is probably the best

éXample of temptation and difficulties facing
prosecutors when deciding how to prove their

cases with documents. Lieutenant Grenon .was

charged with being absent without leave from
- his ship, H.M.C.S. Kootenay, from 12 April, 1962,

until released from the Royal Canadiathavy on

12 October, 1962. Following a haval_practice,

when a sailor or officer is absent from a ship
at sea, the'absentee is transferred through a
paper transaction from his ship to a shdre
establishmgnt, in this case H.M.C.S. Stadacona,

after twenty-one days absence. In the Grenon

case, that trahsfer occurred on 3 May, 1962.
The prosecutor called a witness to give
- evidence that Lieutenant Grenon was not aboard

H.M.C.S. Kootenay from 12'April, 1962 until its

return to Canada. The secretary to thelcbmmanding-

Officer of H.M.C.S. Stadacona, the shore establish-
ment to which Lieutenant Grenon had been transferred
on paper since his whereabouts was unknown,‘was also

called-to'introduce three documents. His capacity

4, © (1963) 2 C.M.A.R. 237
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‘was that of a person entrusted with custody of

these documents along with others of the same

class or type, as described in Article 103(3)(c).

‘The secretary introduced two documents

regafding Lieutenant Grenon's posting to
H.M.C.S. Kootenay and his subsequent transfer to
H.M.C.S. Stadacona on 3 May, 1962. The third

document, however, is the one that caused the

problem. - This document was called hAppointménts"
and was iéSued by the Chief of Naval Staﬁfvdealihg
with Various.appointmehts and dispositions of a
:number of ﬁaval personnel. Among'those wés
Lieutenént7Grenon and the notation was:> 
| | ﬁChange - Released Misconduct
Q.R.C.N. 15.01 (table) Iiem 1(e) -
Illégally absent and not claimed for

further service effective 12 October, 1962."

What the Chiéf of Naval Staff had simply done was

_administratively.released an officer,who had been
absent without explanation for six months.

While neither Section 159(1) of The National

Défence Act-(l97d)'nor Article 53(c) is,méntioned

_'in the'judgement, the document in question must

have been introduced under Article 53(c). However,
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Cameron, P;, in his judgement, seems to imply that
the document was not a public document although s
it was technically admissible, but not as proof

of the facts therein.

_HetStates that "this document was not
admissible as evidence of the truth of the matters
stated in respect’of the appellant...the court

martial wasbnot warned that the admission.of the

‘document did not mean that the statements contaihed

in it must be accepted as accurate (Vide s.59 s-s(2)

5

of the Rules of Evidence.)"” Article 59(2) refers

to documents generally, and'provides exactly as
the learned President of the Court Martial Appeal

Court stated. Unfortunately, the court made no

comment on Articles 53(c) or 59(2) even though
it was clearly open to them to do so.

The court made a further observation which

pbiﬁts"Out thé-difficulties caused to prosecutors

by the uncertainty of Article 53(c). Cameron, P.

also stated~in'paft.regarding this document "its
' admission must have been seriously prejudicial to

~him (Lieutenant Grenon)...in the circumstances it

5. Id at 243
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’ méy not be inappropriate to observe that the matter
appears to'ﬁs to point up the ﬁeed for gréat care on
the part of persons fespdnsible for the presentation
-éf'military documents .as evidence before courts
martial to see that documents which are open to
serious objecfion are not tendered."6 |

The writer would never even attempt to
introduce such a document now. However, considering

his experience in 1962 when the Grenon case occurred,

he may well have acted exactly as the prosecutor

in that case did.

Public Documents

The difficulties enhcountered by military

lawyers with Article 53(c) remain today. This

Article seems to say that all military documents are
admissible as publié documents and thus are evidencé
~of the facts therein. The whole concept of the
admisgibility of pubiic documents is quite
inconSisteﬁt with the content and purpose of many
doCumenté thatvare kept.fqr official purpOéés by the
ArmedvForéés. |

“For a document to be considered a public

6. Id at 243




231

jdpéument; it mUSfrbe available‘to somevdegree_to
- the public and it muét have been prepared by a public
official and kept with.a view to being retéined for
public access.7 It is reasoned that documents
prepared as above are trusﬁworthy and thus the best
évidénge rulé of proofvof contents by.célling thev
makerbis unnecessary;

| .The second aspect of public documeénts ié
that copiés'can be introduced by a custodian. This
procédure ié one largely based on the heed to gét
evidencé beforé»a court without:keeping legionévdf
public sérVants on hand and away  from their dutigs.
In effect thé courté conduct a balancing éct between
-avoiding too much inconvenience-to'hOlders and
mékérs pf.documents while at the same time doing the
best they can to ensure that documents admitted in
evidence are accurate, while always keeping in mind
the right of_thé accused to crOSS—examine. When‘the

balancé goes out of kilter, the problems begin.

In the case of Dagdick v Franks et-al8 the
plaintiff sought to introduce records of conversations
between Mr;.Dagdick and a doctor, for the purposé of

showing that Mr. Dagdick was insane.

7. R _v Kaipiainen (1953) 107 C.C.C. 377

8. (1961-62) 36 W.W.R. 395
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Plaintiff argued that the conversations were
a "record" within the medaning of Section 34 of The

'Manitoba Evidence Act,9 and admissible since they

;were”képt by the Psychopathic Hospital. Section 34
- provides in part that a copy of an entry in any
'bbok, record, document or Writing‘kept by any
'provinciai,government department,-coﬁmission or
: board, shall be received as evidence of that entry
and of the matters, transactions and accounts therein
recorded; Williams C.J;Q.B. refused to accept the
-recdrd of conversations and stated, "In my opinion,
even if I aséume‘that the hospital is a department
of government‘or otherWise a branch of the public
' serQice, the.records in question, so sketchily |
described,'are not such records as are contemplated

. .
10 It can thus be seen in this case

by Section 34."
that fhe Learned Chief Justice, while'somewhat
satisfied’£hat the hospital or custodian might fall.
‘within Section 34, Fhe-contents of the documents

were not such that he was convinced of their accuracy.

In Nowlan v Elderken,ll the question arose as

9. R.S.M. (1954) c.75
10. Supra fn 8 at 402

11, '[@956] 3 D.L.R. 773




233

to whether enlistment records of the Armed Forces

|

-were admissible pursuant to Section 26 of The

Canada Evidence Act'? which section is very similar

to Section 34 of The Manitoba Evidence Act discussed

in the prededing paragraph. Here the Nova Scotia
Sdpreme Court held that the enlistment records were

made in the ordinary course of business of the Forces,

and thus admissible. The court further held that if

it were not for decisions of higher courts, it would
have admitted these records as public documents. In
this case, there was no balancing problem in that
the court was satisfied with the custody, cqntenr and
-accuracy af the documenﬁs in question.

Many military-documents are of the nature

described in the Nowlan case, and there is little

problem with those. However, many others are

similar to those in the Dagdick case, namely

subjective and sketchily prepared. Because of the

very wide scope. of Article 53(c), not only is the

'military'prosecutor or defending officer required to
determine. as best he can whether .the court will accept

"his documents as -evidence, he must also decide whether

it is appropriate and proper to introduce them at all.

12. R.S.C.' (1927) c.59
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This is a tall order, particularly for_relatively

inexperienced counsel.

~ Court Martial Appeal Court

| The Court Martlal Appeal Court has had
hfelatively few opportunities to rule_on‘the
admissibility'of public documents as described in

The Military Rules of Evidence. In the Grenoanase,

the court ruled a. document inadmissible without

teferring to Article 53(c), and also observed on
the care prosecutors must take to consider the
propriety of submitting a particular’document.to
the court as evidence at all. However, the court

did not deal specifically with Article 53(c¢),

although the document in questlon in that case must
_ have been admltted under that Article. The matter
did not arise agaih.before the court for three years
' untll 1966 .at which time the court addressed itself'

speC1f1cally to. Artlcle 53(c).

-Ziesman v The.Queen13 was a murder case heard

by a General Court Martial at Royal Canadian Air
' Force 3 Wing, Zwiebruken, Germany. Leadihg

Aircraftsman Ziesman was charged with three separate

13. (1966) 3 C.M.A.R. 17 -
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" charges of murdering his wife and two daughters.

‘The main defence was insanity within the meaning of

what are now Sections 130 and 131 of The National

Defence Act (1970). A specialist in psychiatry was
calléd by the.defehce.‘ In rebuttal, thévpfosecutor
';célled Lieuténant—Colonei'Badgley to giVe evidence

that the accuéea was not insane and fo'intfoduce.a
"Sanity Board Report." This document was preparéd

for the Royal’Cénadian Air Force by three psychiatrists
and was filed with Ziesman;s military medicai records.,
Only‘Lieuteﬁant—Colonel Badgley was called; The.

Judgé Advbcafe ruled the document admissible under

Article 53(c), but he did warn the members of the

‘ ~court as to the wéight to be attached tovit, and
- stated that the,meﬁbers of the court did not have to
accept the truth of the stétements or theivalidity
'Qf the opinions in the document.

Gibson P., in his judgement stated that "It

is-perfectly'clear that Article 53(c) is not a

regulation made pursuant to Section-153l4 of The

' National Defence Act...The Court is also of the

opihion that there is nothing in The National Defence

‘Act or in any regulations thereunder permitting the

14, ©Now Section 159(1) of The National Defence Act
(1970) ' B
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introduction in evidence of documents such as
‘Exhibit "Uﬁ, the Sanity Board‘Report, whe:eby the
best evidénce rule would be circumvented and whereby -
‘an .accused person would be deprived‘of'his right.to
c#oss—examihe'witnesses, that were not called, but
whose-evidenée wasbcontained in such report. It would
require very clear language in a statute to persuade
the court that Parliament intended that a document,
such as Exhibif "U" could be infroduéed inté evidence
 56 as to dircumvent such rights of aniaccuséd
'perSOn.";s

| ' The court stated that the admissibility of the
-Sanity Board Repoft was wrong in'law; it was a dquestion
- of admissibility and not weight. A new trial was' 
ordered.. | |

The court was clear that at least it thought

Article 53(c) was not made pursuant to Section 159.

If that is corfect, what is the meaning of Article 53(c)?

Conclusion

It is unfortunate that the Court Martial Appeal

Court did not simply state that Article 53(c) was

“ultra vires the GoVernor in Council. The court said

that véry clear language in the statute would have

15. Supra fn 13 at 21
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been required to satisfy it that a document such

as the Sanity Board Report was-contemplated.

.ASectiOn_159(l) of The National Defence Act (1970)‘
isAa vefy-cieaf Seétion.' It provides extremely
>bfoéd séope’toithe Gévérnor in Councii. ‘The
v'problem,'thefefore, seems to be less wi£h 

Sectionf159(l) than with Article 53(c). As it

'_'stands,xArficle 53(c) could.ailow'the intro-

ducfion of»all.kinds of inaccﬁraté, Subjective,
‘biased, and.incomplete documents,_érovided oniy that
‘they‘are keptlfor officialvpurposesg The impact

‘of the Ziesman case and Grenon case is really that

pfoSeCutorSuand,Judgé Advocates must be extremely
careful in deéiding what documents to submit to or

accept»at.a~court'martia1. " Had all three psychiatrists

been called in the Ziesman case, it seems that the
Sanitj_BQard Report would have been admissible.

‘Fdriexample, in MacDonald v The Quéen,l6 a -

medical report was admitted as evidence through the
psychiatrist who prepared it, and there was no
observation on it at all in the judgemenf.f The report

~in the MacDonald case was similar in nature to the

one rejected by the Court Martial Appeal Court in

16. (1974) 4 C.M.A.R. 30 December, 1974
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: the Zlesman case.
The 1ntroduct10n of medical documents without

-_calling the maker has always caused some difficulty

in court. However, if the Ziesman case restricts

Article 53(c)., how does the restriction operate?v For

' example, personal assessments on the accused made by

a superior, letters of commendation, medlcal reports

and 5001al worker assessments are among the type of

documents ‘that. probably would not be admitted. 1n

fact, the prosecutlon should probably not even try.

However,vcbuld Article 53(c) be used to 1ntroduce-as
public'documents (and thus evidence against the
~accused) official correspondencelsuch as letters,
memoranda and telegrams?
Sueh'decuments could eften be as damaging
as avpersonel assessment or medical report. Where

is the 1ine‘to be drawn?

In spite of the decision in the Ziesman case,

it is dlfflcult to conv1nce oneself that Article 53(c)

is not a regulatlon made pursuant to Section 159(1)

of The National Defence Act (1970). However, the

Court Martial Appeal Court‘is,cdrrect in saying that

some documents are not contemplated by Section 159(1).
The writer has stated his opinion a number of

~times in this paper that The Military Rules of Evidence
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are an. exhaustive code and that the Governor
in Cauncil can make whatever rules of evidence
~he wishes to, providing they are reasonable and do

‘not conflict with The Canadian Bill of Rights. The

.writer agrees w1th the decision in the Ziesman case:

that the-Sanity Board Report was 1nadm1551ble, not

because of the general reason that Article 53(c) ;

is not made pursuant to Section 159(1) of The

National Defence Act (1970), but because ArtiCle’SB(c),
because of its unlimited scope, is unreasonable and

contrary to The Canadian Bill of nghtS.

The second problem is that Article 53(c) is

much too wide and is thus open to attack as being
unreasonable. Further, many,cases similar to the

Ziesman case can arise’when the defence can argue

 The Canadian Bill of nghtS in that the accused is

| deprived of the right to cross-examine.
Chapter IX on Confessions outlined the methods

the Legal Branch has employed to deal with apparent

conflicts between Article 42 and the law applicable

in civil court. In this Chapter, which deals primarily

with Article 53(c), the problem is one, not so much
of conflict, but of confusion. ConSidering Section 159(1)

of. The National Defence Act (1970) and the other

Articles'in The Military Rules of Evidence dealing




240

with public_documents,iArtiCle 53(c) does not really
make very much sense. No obvious attempt has been

made to ¢larify this Article. For example, there is

- no Policy Directive concerning Article 53(c).
Generally,‘the.difficulties caused by this Article,

"-énd ;ndéed by the rules applicable to documents in
general, have simply been left aionéq The result:is
that military 1aWyers continue to héVe major problems

when introducing documents at courts martial.
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CHAPTER XI

' JUDICIAL NOTICE

. Regulations, Orders and Instructions

Thevlaw,Of the Armed Forces exists in and

. emanates from The National Defence Act (1970).

’ However,Tthé:main.body of law is contained in

Regulations,.instruétions, Orders and Directives

publiéhedAby the Governor in Council, the Treasury
‘Béard, the'Minister‘of National Defence, the Chief
of the Defence Staff, the Commanders of Comménds,
Groups and'Bases,‘and Commanding Officers of
Statioﬁs brAUnits. The volume of such law is
becoming»immeﬁsevana-williapparehtly contiﬁue té

increase.

Section 48‘of The National Defence Act (1970)

provides_thét Regulations, Orders and'Instructions

"arevsufficiently notified to servicemen if published

~as required by Queen's Regulations and Orders at the

unitIWhere,the serviceman is stationed. Section 48
also provides that regardless of publication at a

serviceman's unit, a Regulation, Order or Instruction

is deemed properly notified if published in the Canada
Gazette. Taking judicial notice because of publication

'in the Canada Gazette is also provided for in
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1
The Statutory Instruments Act, but only applies

'to Governor in Counc1l and Treasury Board Orders
along’With some other Regulations in the Queen's
-Regulations and.orders.

| In the Armed Forces, and to some degreeiamonj’

'civilians there is a connectlon between notlflcatlon

: dof regulatlons Judicial notlce and publlc documents.

-Consequently, there is often a problem in deciding
'whether jud1c1al notice can be taken of a Regulatlon
Order or Instructlon and whether there also has to
'be notlf;catlon.

Unfortunately, the words Regulation, Order

‘and Instruction are not defined in'The National Defence

Act (1970). Further, Directives are not mentioned at

~all although most of them are published under the'

r

signature of the Chief of the Defence Staff and would

thus fall within Article 15(2) of The Military Rules

of Evidence._ As a matter of custom and practice; it
“seems that Regulatlons and Orders and occas1onally
Instructlons are issued by the Chlef of Defence Staff;
Instructlons only are normally issued by the Commanders
ofFCommands‘and Groupsj and Orders‘only are issued

- by Base Commanders and Commanding Officers.‘ However,

1. S.C. (1970-71-72) c.38 s.23(1)
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" there is no consis£ency,'and certainly no general

Afule as t§ the namé to be attached to‘dbcuméhfs
published.ét‘aifferent levels of_command.in the

: Armed‘Forces. ,

‘While the words Regﬁlation; order and
inétruction aré employed in The Militafy_kﬁlés
.pfvEVidence;'the gﬁiding factor séems to be the
:authority'publishing-a document,-and not thé namé

of the document. -For‘examplé, Article 15(2)

prévides for mandatory judicial notice of éertain.
publicaﬁibné‘and "including but not limited to
Quéen's Régulatiohs and Orders, and orders énd
-instfuctions»issued in writing by or_on behalf of
"the Chief of Defence.Staff under QR&O 1.23." WéUld,.
' for,exampie, N6n—§ublic Fund'Direcﬁivész be a -
Regulati@n, Order or Instruction-of'whicﬁ a'Coﬁrt 
 'martia1 cguldvtake"judiCial notice? »fhese Direéfives
, are_pUblished on.Behalf of the Chief of Defen¢e~Staff.
'-.Howeﬁér,_if they‘are not publishéavburSuantvto J
:'Queeﬁlé'Regulations and Orders (QR&O) Article'l.23;
but bUrsuénf to some Othe# authority, judicial nqtice

could not be faken. It would thus appear that

Article 15(2) of The Military Rules of Evidence would

2."NonePublic Fund Directives (Ottawazb Department of
National Defence, 1969) '
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_ iny épply'regardleés of what the publication was
 Adescfibed'as if:
“ (a) it was issued by the Chiéf'of Defeﬁce
Staff; and : o o
(E) .it-wés issued pursuant to.Queeﬁ's"
;_Regulations.and Orders»Article.l.23.
'Insspite‘of_fhe very-techniéal aspects of judicial
notice in the above situation, the writer has fouﬁd
that_at coﬁrts.martial there is normally little
argument regarding judicial notice of publications
issued by the Chief of Defenée Staff. This lack of
,objection éppears.to occur for two reasons:
- (a) Military Regulations‘iésued_by the Chief
of Defence Staff receive véry wide publica-
tion énd‘are easily availablerto all |
servicemen; and
(b) Quéen;s.RegulatiQns and Orders Article 19.01
| brbvides that évery offiéer-and man shall
écéuaint himself with, obey, énd enforce

The National Defence Act, The Official

Secrets Act,3 Queen's Regulations and
~ Orders and. all other Regulations, Rules,
Orders and InStructioné necessary for the

perfqrmance of his duties.

3. R.S.C. (1970) c.0-3
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It is extremely difficult at a court martial to
argue that the accused was unaware of a Regulation,
Order or Instruction relevant to his Specific duties

as a-military man, because that cQuldvleave him

* open to a Charge under Section 114 (Negligent

Perfbrmance of Duties) of The National Defence

Act (1970).

~There is an exception where it is doubted a

court martial would take judicial notice of a
Regulation, Order or Instruction that appears to

fall within Article 15(2) of The Military Rules of

EVidence. 'That would occur when the security
ciassification of the‘publicétion was higher than
that of the accused. However, even if the'security‘
‘Classification of thé accused and the doéument were
Secret or abové, it is doubted that judicial notice
would bévtaken because the whole concept and physical

méchinery involved in notification ceases to apply

in the normal manner to highly classified documents
due to the cautious way in which they are disseminated
and handled._ in this case, the court would most

likely be held in camera and the prosecutor would be

,reduired_to prove that the accused had been notified
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of the documeht ér was aware'of its content.4
There:have only been.a few appealsftd thé
Court Martiél Appeal Court in which the qﬁestion of
. judicial nbtiée was of siqnificanée. Judicial
: notng is hAfmally'explained:to the'COurt martial
at thé Qutsé£~Qf the trial and is usually referred
.to ééain in‘the Judge Advqcatefs summingfﬁp.
VHoWever,_as'méntioned earlier)'theréiare few
- arguments at:cdurts mérfial about judicial notice,
3_and thﬁs appeals'based bartly on alcoﬁrt marﬁial_
' tékihg; or nof_taking.judicial nétice ére'usﬁaily
iﬁé#igatéd'by appéai-lawyers, rather than being
 theic6ntinﬁati6ﬁ-of an'argumeﬁtvalready méde before
,bthe'COurt martial. - |

- The case.of Hellberg v The"Queen5 arose

Vbecause'of thé‘conduct of a Pilot Officéf of'the'
_ Royal Canadién,Air Force at Val D'Or, Qﬁebecl This
6ffiéer haa been on standby duty to fly, and'dUring
this time hé consumed alcoholic_beverageSVat'the:

Officers' Mess and in the town of Val D'Or. When

4. -Fay, J.B., Lieutenant-Colonel, Canadian Miljitary
Law: An Examination of Military Justice (1975)
23 Chitty's Law Journal No. 4 at 125. There is
an interesting discussion in Volume 4 on Regula-
tions, Orders and Instructions at pages 125 to 129
which ‘looks at the problem from a different angle,
but is useful particularly from the notification
and historical point of view. o

5. (1966) 3 C.M.A.R. 11
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 ai£crew-are'on»sfandby,at Air Defénce Command Bases
they must be_available_fbriimﬁediéte take-off in
théii-ihterceptor aircraft either to intercept an
ehemy or unknown aircraft, or to get their own
aircraft off thé ground before an énemy nﬁciear
missile s#?ikeé thé\base where'the,éircraft is
iocatgd, |

‘The second charge was laid under Section 118 .

(now 119) of The National Defence Act (1970) to the

effect that Pilot Officer Hellberg drank alcohol while

on standby, contrary to Article 2.25 of Canadian Forces .

Publication 100, an order issued by the Chief of the

Air Staff (equivalent to orders now issued.by‘the
Chief 6f Défen¢é Staff). This article‘proVides, in
:effeéf, thét aircrew may not drink alcohblic |
beverages for eight»hours prior to,being scheduled

_ for'flyinglduties. R

| The brbsecufor soughf to inﬁioducé an'Air
-Defencé Cémﬁand‘lnséruction‘iésued by‘the Commander
of AirlDéfence.Command which provided that aircrew
Shall‘not drink for eight hours prior to standby
‘duties. ‘Tﬁe purpose of intfoducing this instruction
ﬁas to explain,bintefpret, and presumably expand |

Canadian Forces Publication 100,Article 2.25

prohibiting drinking for eight hours prior to



 scheduled flight.
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The defence argued that being on standby

duty was not being "scheduled to fly" because a

pilot might be‘called upon anytime, or never,

'lbduring thedeight hour period to fly and thus was

‘not "scheduled to fly" and conseqnently had not

- contravened the order he had been charged with

discbeying.' There was no doubt, however,

that

the,accused contravened the Air Defence Command

'Instructlon.

The accused was found gullty of the second

charge and'appealed; One ground of appeal was that

'the charge was one of contravenlng Artlcle 2.25 of

martlal could not take judicial notice of

: Canadlan Forces Publlcatlon lOO and that the court

the Air

' Defeénce Command Instruction in Crder to extend the

»meaning of Article 2.25. It is not clear whether

the . prosecutor requested the court martlal take

_Jud1c1al notice of the A1r Defence Command Instruction

or if 1t did, dld so on its own. However,

the Court'

.Martlal Appeal Court ruled that the court martlal

would not have been entitled to take 3ud1c1al notlce

of the Instructlon, particularly because the defence

Was,giVenanc opportunity to dispute the competency or

propriety of the court martial'doing S0,

The appeal
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Was allowed;_
' This case really clarifies very little as to
when judicial notice can be taken of instructions. 

The case does, however, emphasize the need for - the

Judge Advocate to be extremely cautious in taking
judicial ndtice‘withOUt clearly stating it is being
'dohe'and allowing the defence to argue the point.

In Platt v The Queen6 regulations, orders,

" instructions, and general service knowledge were
discussed. This case involved charges under
Section 118 ( An Act to the Prejudice of Good Order

and Discipline) of The NatiohalkDefence Act (1950)

'1qf smuggling gold from Vietnam to Laos contrary to
a routiheborder‘published in Vietnam. The court
held that:the court martial could not take judicial
notice of the Routine Order in question bécause there
was o prOof of ﬁhe'promulgation to the accﬁsed of

the order‘conttavened.

It is interesting to note that apparently the
cOurtvis inferring that if publication had been proven,:
the_court martial could have taken judicial notice of

it., However, would it‘not be a better practice to

6. (1963) 2 C.M.A.R. 213
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introduce the order as an exhibit as a public

document pursuant to Article 53(a) of The Military

Rules of Evidence?

‘General Military Knowledge

Section 119 of The National Defence Act (1970)

pfovides that a multitude of acts are offences under
this sectioﬁ; ifvtheAcourt martial concludes that the
‘act was prejudicial to both QOOd order and discipline.
Except in the case of contravention of regulations,
orders and instructions, the court is entitled to

take judicial notice, based on its "general service
-knowledge”‘as to what is goed order and discipline in
“the circumstances. Authority to take judicial potice
in-fhese'cirCUmstanCes is included in Note G to Queen's
Regulations and Orders fer the_Canadiaﬁ‘Forces,

Article 103.60, and in Article 16(2)(a) of The Military

Rules QflEvidence which provides that a court martial
may, whether requested to do so or not, fake judicial
notice of all matters'of general sefvice-knowledge.
Because of the.very nature of Section 119 of The

National Defence Act (1970), the areas in which general

serVice knowledge can be applied to take judicial
notice are Very wide indeed.

Judidial-notice based on "general service knowledge"




251

is a»conéépt somewhat at odds with the rules applied
in civil court. For example, G.D. Nokes, in his
Article "The Limits of Judicial Notice"’ states

that among the considerations affecting the determina-
tion of taking judicial notice is whether a fact may

' be common khdwledge among only a certain class in the
-community. He suggests this may not be a proper
subject of which judicial notice should be taken.
Again, R v Bli¢k8'certain1y implies that judicial
notice should not be téken‘based on special or private

knowledge. On the other hand, R v Purcell’ is an

example of unreasonable rigidity by a Magistrate as
regards matters of common knowledge. The éccused
- was éharged with assault in or near Halifax and in
faqt.near the poiice station. The magistrate diSmissed :
the charge on the basis that there was insufficient
evidence that the police station was in Halifax.w The
"Nova Scotia Supremé Court stated that there was ample
basis for the Magistrate to take jﬁdiciai n§tice that
the poliée étation was in Halifax; there were street

names and place names mentioned in evidence which were

7. (1958) 74 L.Q.R. 59 at 67
8. (1966) 50 Cr. App. R. 280

9. (1975) 11 N.S.R. (2d) 309
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common to Halifax. While the Supreme Court did not
say so, a faétor in taking judicial notice would be
that the trial was in Halifax and it is quite likely
that all participants in the trial knew perfectly well
‘what was being discussed.

.‘Members of the Fdrces who are sitting as members

of a court martial are clearly authorized, pursuant

to Article 16(2)(a) of The Military Rules of Evidence,
to use their special or private knowledge as members
of the Forces to take judicial notice 6f certain facts
of a well known military nature.

Some examples might heip_to illustrate the
point.-_The writer sees no reason‘why a court martial
could not take judicial notice of the fact that milifary‘
© personnel in the Canadian Forces only salute indoors |
when they wear headgear. The court martial could not
take judiciai notice_dfvwhether the éccused actually
wore a haf, or did or did not éalute. Whether a court
could also take judicial notice of the fact that .

- United States military personnel salute indoors

- without their hats on is doubtful because it is a
practice followed in a foreign couhtry. A cburt
could take judicial notice of the fact that the
initials ADCHQ referred to Air Defence Command Head-

quarters and that was located at North Bay, Ontario
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until 1975. A court-could not take judicial notice
that "The Hole" is the Senior Air Ground Environment
underground control centre at North Bay although it
‘ probably»could take judicial notice that the initials
SAGE constituted the Senior Air Ground Environmeﬁt,
]underground.control éentre. These are examples of
"general service knowledge" well known to militaﬁy
personnel. | |
bThé.question of judicial notice based on general
service knowledge had beén argued in the Court Martial
Appeal Court. However, the cases add only slightly
to military law; The reason for this is that rulings
on judicial notice are extremely spe;ifié and are

. difficult to use as precedents.

, In Owen v The Queen;lo a case involving a charge
of negligently hazardingva warship, the Court Martial
Appéal Cqurt_judiéially approved of a statementiby
the Judge Advocate which was as follows: " "A service
tfibunal may take judicial notice of facts particular
to service life, but these facts.or matters must be
so well known to all servicemen that they are to be
takén more or less for granted." This is certainly
a very bfoad'stétement, especially theféxpfession "more

or less for granted."

10. (1959) 2 C.M.A.R. 103 at 116
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Two earlier cases will be mentioned only briefly
as they were decided well before The Military Rules of

. . o 1
Evidence came into force. Hrvhoriw v The Queen L

dealt with judicial notice of the duties and

obligations of servicemen. Chenoweth v The Queen12

discussed general service knowledge but it is of .
limited use because the quantity of prosection

evidence was so small.

13

In Smith v The Queen, the situation arose

.ﬁhich was discussed earlier in this Chapter: namely
that the question of the taking of judicial nqtice
and objections thereto seldom arises. It is moré or
less assumed that since the prosecutor, defending
officer, Judge Advbcate, and members-of the courf,
are all-military officers, everyoné involved knows

what is being discussed when it refers to a military

matfer. In the Smith case, one groﬁnd of appeal was
that the Judge Advocate was guilty of mis—direction
or non-direction. He directed the members of thé
court martial thaﬁ they could exercise theif general
military knowledge as to what was an act td the
prejudice of good order and discipline by takingé

judicial notice, in that he failed to comply with

11. (1954) 1 C.M.A.R. 277
12. (1954) 1 ¢c.M.A.R. 253

13, (1961) 2 C.M.A.R. 159
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Article 18(2) of The Military Rﬁles of Evidénce,
which provides that the Judge Advocate shall decide
the question.

At no time during the trial, except for
remarks by the Judge Advocate, did the question of
the taking of judicial notice arise. The Judge.
Advocate did tell the court martial that in:exercising
its general military knowledge, it should be guided
‘by the judicial notice Articles of The Military Rules
of Evidence. |

The appeal court held that since neither the
prosecutor nor the defending officér raised the
question of judicial notice, and since there was no

evidence»as to whether the court martial took judicial

notice of anything, Article 18(2) did not apply. The
Court Martial Appeal Court dismissed_the appéal. |

In Platt v_The Queen,14 Major Platt was charged

with Scandalous Conduét under Section 83 of The

National Defence Act (1950) and in the alternative under

Section 119 with 2n Act to the Prejudice of Good Order
and Discipline. The effect of the charges was that

Major Platt organized and participated in the improper

14, Supra-at fn 6 p.249
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transportation'of gold from Vietnam to Laos; Such
transportation was not illegal under Vietnamese law
but may have been contrary to a Routine Order
published in Vietnam and mentioned earlier in the
Chapte’r.15 The court held that it could not be said
thaﬁ,é brohibition aQainst the transportation of gold
is a'matter-of “genéral service knowledge" as such
:tran8portation was not per se illegal., In effect,
the court said that the court martial could not take
judicial notice of the fact that gold transportaﬁion
was illegal; as a general proposition. Further, it
could not take judicial notice that éold fransportation
was illegal as being d%ntrary to a Routine Order,
because‘thefe is no evidence that the Routine Order
was promuigated to the accused.

Tt therefore seems clear that theré will be.
a number of‘cases where»publication or'notification‘
of an order and "general service knowledge" of the
fadts:in that order are inextricably conneCted.
- Possibly, therefore, jﬁdicial notice of faéts in
orders and instructions is based more on notification
to the accuéed than on "general service knowiedgé.“

This‘suggéstion probably would not apply to Regulations,

15. Supra at p.249
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Orders and Instructions published to the Armed Forces
at large by the Chief of Defence Staff.
The last case to be examined as regards

judicial notice is Cherkas v The’Queen.l6 In that

case, the accused was charged with Absence Without

Leave under Section 81 of The National Defence

Act (1970) and was found‘guilty.' One of the defences

was that it was "custom" at his unit for the non-
commissioned officer to be absent from the guardroomn,
but available by telephone.v The only reasén the{case
is mentioned here at all is that the Court Martiai
Appeal Court was clear in saying that this custom;
which was alleged to be purely a unit or local custom,
must be supported by an_evideﬁtiary base. There was
no diséussidn or even mention at the court martial,
in the Crown's Statement of Facts and Law Relied bn
by Respondent, or in the judgement of the Court
_Mértiél Appeal Court, that judicial notice had any
appliéatidn,at all. By implicatioﬁ,.ﬁhis’judgemeit'
suggests that.é_courf martial‘may not use its genéral
service khowledge to take jﬁdiciai notice 6f a lééal
custom of the serﬁice. The question of local custom

or'kn0wledge,was_mentioned earlier in this Chapter

~16. (1974) 4 C.M.A.R. (unbound), 31 May, 1974




regarding "The Hole" at the Canadian Forces Base

North Bay, Ontario.

Conclusion

This Chapter has only dealt with judicial
_notiéé'as-regards Regulations, Orders and

Instructions and judic¢ial notice based on. "general

service knowledge" as referred to in Article 16(2)(a).

These two items were selected by way of illustrative

examples.

‘While the question of "general service
knowledge".is_limited‘to a specific class or gfoup
of people in the military, the facts thus proved by
taking judicial notice are within the military "of
such general and common knowledge in the commﬁni£yA

nl? It certainly is

that proof is dispensed with.,
a matter of speculation, however, as to whether a
Canadian civilian judge, sitting as a President of

a Standing Court Martial or a Presiding Judge at a

Special General Court Martial could, or would, take
judicial notice based on "general service’knowledge."

Probably Article 16(2)(a) would not apply'if the

President or Presiding Judge was not a serving military

officer. Possibly a more refined question would be

17. McWilliams P.K., Canadian Criminal Evidence
(1974) 379 ' ‘
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whether a presiding civilian judge, who was a retired
member'of the Legal Branch of the Canadian Forceé,
could take judicial notice based on his "general
sérvice knowledge." |

The Military Rules éf Evidence do not reflect
a particulérly different law of judiCiéllnotice than
is encoﬁnteréd in civil courts. The difficUlty in
military courts occurs more with Orders and Instructions
issued by ldéal-commanders. However, this can largely

be solved by applying Article 15(a) of The,Military

Rules of Evidence regarding public documents.

.in cqnclusion, it can thankfully be said that
military courts have rélatively few difficulties with
. judicial notice. Fﬁrthermore, the Court Martial
Appeai Courtzdecisioﬁs have been quite helpful because
they stay with The Military Rules of Evidence and do
hot discuss judicial ndtice in an exclusively civilian
~context, as happens in‘sohevareas of-military evidence

law,
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CHAPTER XTI

PRIVILEGE

‘Crown Privilege

It seems that until very recently, public
servants have had everything their owniway'when'it
came to claiming Crown privilege. Someé claims of
privilege have beeﬁ unreasonably unfair to lifigéﬁts

2 .
while others have been just plain silly. In the

Reése case, the Crown sought successfﬁlly to claim
'3privi1egé'for intef—departmental documents which
could apparently prove or disprove the plaihtiff's
case. Thesg documents dealt with nothing more

significant than mineral rights. In the Snider case,

the Crown unsuccessfully attempted to claim privilege
for income tax returns, apparently on the ground that
_criminals‘whO’reported illegal earﬁihgs for‘taxaéion
purposes, would cease to do so if fhe’confidentiélity
of their returns could not be protected. In botﬁ_
-these caSés,there was also the matter of people ﬁaking
statements in documents with some typé'of understanding

that their statements were COnfidential, but the

1. Reese v R. [}955] Ex. C.R. 187

2. R v Snider (1954) 109 C.C.C. 193
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spécific examples in these two cases were rather weak.
There is obViously a need for Crown privilege if
disclosure would seriously injure national defence,
good international relations, or other vital national

interests. The best example the writer can think of
3

is the case of Duncan v Cammell, Laird & Co. Ltd.
Here priVilege was claimed for a sensible reason;
The British Admiralty sought successfully to protect
from production documents relating‘to the structure

and éqnstruction of a military submarine.

It seems that the general law of Crown privilege
is that Crown pr1v1lege attaches almost w1thout :
_reservatlon to documents and information 1nvolv1ng
national securlty, good 1nternat10nal relatlons and
other vital natlonal interests. However, in other
cases, the privilege seems to attach only if it is in
the‘bublic interest to withhold production,.as balanced
against the»public‘interest of thé administration of
justice.

It is interestihg'to note that‘most writers
.see‘nothing wrong with fairly wide privilege attaching

to matters of national defence,4 while‘at the same

]:1942 A.C. 624

4. British Columbia Law Reform Commission
Working Paper No. 7, Legal Position of the Crown, 57
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_time, The Military Rules of Evidence claim virtually

no privilege for military information. Article 71

of The Military Rules of Evidence states that "Except
as provided in this Section or in an Act of the
Parliament of Canada, there is no official or

governmental privilege to withhold relevant evidenCe'

from a court martial." Articles 67 and 68 additionally
provide a‘series of-alternetives where'diffieulties
‘arise regarding the admission of evidence of matters
affecting national defence, good international |
relatione or vital national interests.

If the.question of privilege comes up in pre-
. trial investigaﬁion; or at trial, the procedure would
" be sdmewhat as follows:-'Firstly, a pr1v1lege will
be clalmed if the convening authorlty does not con51der-
that the accused will be prejudiced if the 1nformatlon’
is not prdvided, Secondly, if the information can
be provided; is neceesary to the‘defence of the d
accused, and is of a highly classified nature, the
court martlal will be held in camera and the ev1dence
heard if adm1551ble.‘ Thirdly, if the 1nformat10n is
’v1tal to the accused but cannot be provided to the
accused at a court martial held in camera, the charges
will be dropped.

- The following comments on priVilege are méde'




263

-without the benefit of examining any decisions of the
¢ourt Martial Appeal Cburt, becausé as far as the
writer can determine, that Court has never ruled on
the subjéct.

It apbears that the draftefé'of the Articles
-of The Military Rules of.EVidehce'dealing_with Crown

. privilege and which were written in the late 1950's,

were guided by the principles set forth in the Snider

gggg.s That'case may have expanded the iaw of
privilege to some degree. However, its importance
seems to be ﬁore in its rulings on the rights of the
judiciary than the meaning of Crown bfivilege itself.
The Supreme Court decided that just because a statute
provided that certain classes of documents were
privileged, did not automatically mean that_such was

the Case.  In that case, the privilege appears to

have been provided more for the real or imagined benefit

of the citizen than for the‘government itself. Thus
‘,thére was no national interest or Security of the
state question involved that would overridg the
principle that a court must be provided with all

relevant facts. Further, the court clearly stated -

that a Crown official has no right to refuse production

on the basis of his own opinion that production

5. Supra fn 2 p.260
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would be prejudical to the public interest.

| ,Having been employed by the Federal Government
for many years, the writer finds it quite\easy to
picture situations where an official could use a
statute'to refuse'produetion "as prejudicial to the
public interestﬁ whereas in fact ‘it might be juet as
'likely that production is prejud1c1al to that off1c1al
h1s department or the political career of his
Minister. It is,obviously much fairer for the
information to_be examined by the judge and the
~discretion left to him rather than the official.
After all, the government has to trust somebody and -
‘a Judge seems to be: as reliable a person as anyone.
If some of our more fanatical security people are
concerned about the judge's discretion, they can

take comfort in the fact that the judge is most

: . 6
- likely bound by The Official Secrets Act.
Furthermore,»this very procedure is now provided

. : 7
for in Section 41(1) of The Federal Court Act.

Articles 67 and 68 of The Military Rules of
Evidence do not provide that the Judge Advoeate

decides whether a privilege claimed is really a

6. R.S.C. (1970) c.0-3

7. R.S.C. (1970) (2nd Supp) c.10
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'-'privilege, but they do provide that the conveniné

authérity'sb decide in writing. The convening
authority.is the éenior military officer responsible
for ordering fhe convening of a court martial. On
the surface, it would appear that the Judge'Advoéate

should decide questions of privilege and it may well

be that he should. However; Articie-69(l) provides
that the Conveninq authority shall'cbnsulf.With éhe
Judge Advocate General. Traditionaliy, the Judgeﬁ
Advocate General himself has maintained a very
impartial pbsition regarding courts martial and
thus is certaihly in as good a position, if not a
better one, than the Judge Advocate sitting at the
court ma;tial, to advise on this question.
Régarding.the difficulty of deciding whether

a mattervisbreally pfivileged by content, or simply

by statute, Article 71 of The Military Rules of
Evidence has,éolved most of the problem by claimihg

‘no privilege except as provided in Articles 67 and 68

»and by other Acts of Parliament. .

An example may serve to illustrate how, in
practice, the Crown does not claim priviiege at courts
martial. :Iﬁ 1975, the writer was the defendihg officer
for an accused who was to be tried by General Court |

Martial. In the writer's view, it was vital to the
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'defénqe to see and possibly introduce into -evidence
documents involving the security clearance of an
individual and documents of a confidential nature

involving the handling of an officer's career.

Prior to and during trial, the following events
occurred:
'~ (a) One authority at a level below National

 Défence Headquarters attempted to prevent

.~the defence from seeing certain claséified
bdocuments. The Prosecutor became aware of
this and on his own initiative arranged for
thé necessary documents to be made available.

(b) Not a single officer at National Defence
Headquarters made any aftempt to argue the
writer's entitlement to see the.requésted
information, and use it in cdurtvif heeded.

Senior security officials were somewhat

nervous, but only over the possibilify that

-other classified information, mainly\of a

security procedural nature, might become
known through the form and content of

information to be used at the court martial.

(c) 1In all cases but one, documents classified
as confidential were unclassified and thus

- could be introduced and discussed in open court.
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(d)' One document that could not be
unclassified was still introduced at
- the court martial, but invcamera.

In this case, while the classification of the
docﬁments‘was not high, it was confidential. The
materialnwas in some cases very sensitive and in
‘others it was embarrassing to the officials involved.
It was a credit to the intellectﬁal honesty-of the
.officers concerned that no attemptvwas mede'to hide
behind any type of Crown privilege. Ih the writer's
experience; National Defence officials have rarely
concerned themselves with privilege as such, but do
concern themselves with the securlty class1f1catlon
~of the materlal they are releas1ng.

In general, the Armed Forces, threugh The
Military Rules of Evidence, and in the actual practise
and conduct of 1ts officials, has achieved a very
fair and Just balance in the field of Crown pr1v1lege.

In thls regard the words of Lord Justlce Morris in

Ellis v Home Office8 are applicable here. When
discussing privilege, he said that "when considering
‘what might be injurious to the public interest, it

seems to me that it is to be remembered that one

,[}955];2 Q.B.R. 135 at 147
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feature and one facet of public interest is that‘
justice should always be done and should be seen
to be done;" The writer is of the view fhat this -
principle is followed in The Military Rules of‘
.Eﬁidence4ahd in triél and pre-trial practise in

' regard to Crown privilege.

Penitential Privilege

The present civil law seems to bevthat the
courts would not require a clergyman to give‘eviQence
of a-penitential communication except in the most
serioﬁs case.9 However, while in practice; theré is
no penitential priVilege in,Canada, except in |
Newfoundlandlovénd Quebec,ll clergYmen‘ére rarel?
‘put in the position of being required to give
evidence of penitential communications or to‘havé to
refuse to do so. The writer has some doubt that
provinéial legislation could be used in a criminal
court‘to ciaim penitential privilege, because provincial
legislatures are normally deemed not to be legislating |

on matters purely within the jurisdiction of the

Federal Government under The British North America

Act.

9. A.G. v Mulholland; A.G. v Foster [1963] 2 W.L.R. 658

10. The Evidence Act, R.S.Nfld (1970) c.115 s.6

11. S.0. (1965) (Vol II) c.80 s.308(1)




269

Furthermore, on the basis of Cook v Carroll,12 it

would probably make little difference even if the
person making the communication to the clergyman
agreed. What penitential privilege there is in
civil'courts13 in Canada seems to be based more
on practise than on law.

Article 78 of The Military Rules of Evidence

-,grants‘penitential privilege for a penitential
ccmmunication, providing it is made secretly and

in cohfidenceeby a person to a clergyman or priest

in the course of the discipline or practise of the
church, religious denomlnatlon or organlzatlon of .
which ‘the person maklng the communlcatlon is a member.
Addltlonally, the clergyman receiving the communication
can prevent a witness from reporting,it.

. In one respect Article 78 is quite wide,

namely that it covers not only churches but religious
denominations ana organizations.' These expressions
wouldvinclude’ahnumber of organizations that.might
not fall w1th1n what are tradltlonally considered
"churches" or "rellglous denomlnatlons. N

On the other hand Article 78 is somewhat

2. [1945] 1.r.

13, - SuEra'fn'9 p.268
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confu51ng in that the pr1v1lege only applies if the
person making the confession or communication does

so ‘in accordance with the discipline or practice of

Athat church, denomination or organizetion. For
example,‘it is doubtful that the privilege would
attach if the communication was made to a Reman
Catholic priest by'a'person whose religious
orgenization did not recognize any diseipline or
practice of secret and confidential communications

to a clergyman. Of course, the priest would probably
refuse to answer questions about the communication
and we wouldvthen probably, as a matter of practice

not law, revert to the Mulholland case.

There are no Court Martial Appeal Cburt decisions
in penitential privilege. This fact is not Surprising,
as the civil courts rarely encounter this c1rcumstance
'elther. The writer doubts very much 1f a mllitary
prosecutor would ever put a clergyman in the pos1tion

of hav1ng to claim the pr1v1lege under Article 78 or

of refusing to answer if that Article did not apply.

Confidentiality
It almost seems unfortunate that there are no

Court Martial Appeal Court decisions on privilege as
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outlined in The Militéry Rules of Evidence. However,
privilege has rarely caused any difficulties at
courts martial. This maynwell be because military

lawyers who act as defending officers "know their

way around" the Department of National Defence and

are able to obtain the material they need.

Additionally, departmental officials and military

officers are very co-operative in assisting defending

"officers.

One area where problems of privilege may arise
in the future is in regard to charges against service-
men as a result of confidential documents or

correspondence prepared by them about other servicemen.

- Such documents would probably be inadmissible because

of the decision in Slavutych v Baker et a1.t4

In the Slavutych case, the University of Alberta

attempted to dismiss Professor Slavutych after he had
wriﬁten a confidential‘perSOnal assessment about
another professor,vat'the request of a Univérsity
officiai, and on the understanding it was~in confidence

and would be destroyed after it had been used. He

‘was encouraged to be frank. The purpose of the report

‘was to assist the University in determining whether

14. 'D.975] S.C.R. 28 January, 1975
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to grant'tenure to the subject of the report. (The
type of document involved here and the circumstance
-of its preparation and use are remarkably similar

to the circumstance surrounding the preparation of
-military Personal Assessments on subordinates along
with any.additional relevant correspondence.)

The University then decided to dismiss

Professor Slavutych on grounds that his report

contained serious charges against the subject, based -
on flimsy'reasonS»without supporting evidence.- The
Arbitration Board in Alberta came to the conclusion
Professor SlaVutych should be dismissed 'vProfessor
-Slavutych appealed on the bas1s that the Arbitration
Board should not ‘have con81dered the confidential
"tenure form sheet" which he had prepared as a
confidential document at the request of.the University.

'Sinclair J.A., of the Appellant Division of

: Alberta,'decidedethat the ﬁtenure form sheet" was

inadmissible, not because it fell into any particular
class that privilege attaches to, but because of the
nature and circumstance of the confidentiality under

which the report was prepared. Consequently, a

confidence attaches to the document and it is

inadmissible as evidence to support a charge against

&

the author.
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Sinclair J.A. states four fundamental

conditions that must be present and were present

in this case, if the document is to be ruled

inadmissible.

(a)

(b)

(c)

- (a)

The communication must originate in a
confidence that will not be disclosed.

This element of confidentiality must

be essential to the full and satisfactory

maintenance of the relation between the

Pparties.

The relation must be one which in the

opinion of the community ought to be

‘sedulously fostered.

The injury that would inure to the relation
by the disclosure of the communication
must be greater than the benefit thereby

gained for the correct disposal of litigation.

The.learned Appellant Judge cited as the

authority for the above conditions Wigmore on Evidence.

The Supreme Court of Canada agreed with the

judgement of Sinclair J.A. and upheld the Alberta

Appellant Court.

15.

Wigmore J.H., Evidence (3d) sec 2285. Sinclair J.A.
uses as his authority the McNaughton Revision (1961)
of Wigmore. However, the section has the same
number (2285) in the Third Edition as it has in the
Revision of 1961
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While the above case does not aeal specifically
with privilege, it is included here because the
result of the decision is, in effect, a new form of
privilege.

At courts martial, documents of the nature

described in the Slavutych case and supporting
correépondence, could be submitted in evidence as

public documents under Article 53(c). However, in

view of this case and Ziesman v The Queen,16 it is

now doubted that such documents are admissible aﬁ all.
| If such documents are hot admissible to

support a charge»againSt an accused at a court martial,

could fhey bé admissible as evidencé for the accused,

and if they were, would this only be so if -the author

concﬁrred? The additional question raised by the

Slavutych case is whether some form of confidentiality

privilege would arise if such documents were submitted
as evidence.for some other reason than for or against
the writer of such'report or corréspondence. |
Admissibility of such documents at courts martiél

seems rather doubtful to the writer.

Conclusion

This Chapter completes the illustrative examples

16. (1966) 3 C.M.A.R. 17
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of how The Military Rules of Evidence operate in
practice, and how the Court Martial Appeal-Court has
 dealt with certain articlés. While_bnly'four subjects,
namely confessions, public documents, judiéial notice
énd pfivilege were discussed by way of illustration,
others could have been used or added. However, -
these four Chapters provide a general idea to thg
reader of how well The Militafy Rules of Evidenée'are
working.

| The 1ast4Chapter'prior to the conclusion will

discuss The Canadian Bill of Rightsl7 and its effect

on or application to The Military Rules of Evidence.

17. R.S.C. (1970) App III
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CHAPTER XITI

' 1
THE CANADIAN BILL OF RIGHTS

General
It is interesting to note that The Military
Rules of Evidence, which came into force on

1 October, 1959,2_were in the drafting stage and

were being approved at'the same time as The Canadian

Bill of Rights was in the final stages of

preparatlon d1scuss1on and passage.» The Canadian
3

Bill of Rights came into force on lO August, 1960

There 1s~no doubt that the flnal examlners of
‘The Mllltary Rules of Evidence must have had the then

completed Bill of nghts very much in mlnd when

'~ preparing final drafts for submission to the Governor

in Council. However, the proposed Bill of Rights was

'never mentloned during the Parliamentary debates on

the amendment of Section 152(1) of The National

Defence Act (1950). It could be, of;course,.that
the Parliamentarians and the members of the Cabineéet

just did not realize that Section 158(1) of

1. R.S.C. (1970) App III
2. Order in Council P.C. 1027-1959 dated 13 August, 1959

3. Tarnopalsky, W.S., The Canadlan Bill of nghts
(2d ed) 14
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The National Defence Act (1970), as it is now, and
cerﬁain Articles of The Military Rules ofvaidenCe,
- might discriminate'to an extent unacceptable to |
the'Coprt‘Marﬁiai Appeal Court or the Supreme Court.
df'Canada; It is equally possible that these
.‘elected officials; along with senior military and
'.Départment of Justice officers,had concluded thét
this new code of evidence did not abrogate, abridge,

or infringe the proposed Bill of Rights.

In any event, neither Section 158(1) of

The National Defence Act (1970) nor any of the
Articles of The Military Rules of Evidence have

been adjudicated upon, from a Canadian Bill of

| Rights point. of view, by the Court_Martiai Apﬁeal
Court in the last_seventeen years.

Milifary iawyefs have, however, on numerous
.occésions, argued at courts martial that one‘section

or.another of The National Defence Act (1970), and

indeed'the whole of The Military Rules of Evidence,

are inoperative bgcause of The Canadian Bill of Rights.
None of these arguments have met with much success at
courts martial. Further on in this Chapter, somé of
these argﬁments wili be discussed.

It is not surprising that most arguments to

the effect that The Canadian Bill of Rights renders
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somelmilitary legislation or other
Vindperative, are based, generally speaking, on

"discrimination" and "equality before the law."
E Arguments-aiong this line are certainly to be
éxpeéted from defence counsel because military léw
énd The'Military Rules of Evidence are "different"
from civil c:iminal law and evidence. Thus, the‘
copcéptsvof ﬁdiscrimination" and "equality" quickly
cdmé to mind'when preparing to defend ah accused .at
" a court martial.
'Héwever, before discuséing this subject in
'some detail, the writer proposes to‘xeviéw the very
few Court Martial Appeal Court decisioﬁs inVolving

The Canadian Bill of Rights. There are just three

decisions,.and they deal oniy peripherally with The

Military Rules of Evidence.

The Court Martial Appeal: Court

© Platt v'The-Qu‘een4 was an appeal from a court

martial held on 11 May, 1962, almost exactly two years

and nine months after The Canadian Bill of Rights came
into force. One of the motions at the trial was that
the accused was not provided with the assistance of

a legal officer before the convening>of the court

4. (1963) 2 C.M.A.R. 213 and 218
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martial, and that this was a failure to provide

protection to the accused in accordance with the

provisions of The Canadian Bill of Rights. Presumably,
‘ the argument at court was based on the fact that there
1s no prov151on in Queen's Regulations and Orders for
the Canadian Forces for the appointment of a defending
‘officer until the Convening Authority decides to
order a court martial. It is net clear to the
writer what the defending officer‘hoped to achieve
if the Judge Advocate ruled in his favour. The Judge
Advocate denied the motion. |

On appeal, the appellant llsted fifteen grounds
of appeal four of which dealt with the rullngs of
the Judge Advocate on pleas in bar of trial made
by the defending officer, including the one described
above. Norris, J. stated, in regard to these motions,
which in effect constituted a plea in bar of trial,
that while he did not agree with all of the grounds
used by the'Judge Advocate, there was no error in the
result and the plea was properly dlsallowed |

Two later cases dealt with the question of the
members of the court martlal accepting or not accepting
"~ the adv1ce of the Judge Advocate on a matter of law _
when deciding in this finding. The problem related

to Article'112.54(3) of Queen's Regulations and Orders
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for the Canadian Forces, which provides:
"Except as provided in Article 112.06

(Question of Law or Mixed Law and Fact

‘where Judge Advocate appointed), the
court shall be guided by the opinion
of the judge advocate upbn all matters
of law and procedure, and shall not
disregard his opinion except for very
‘'weighty reasons."

. This articlé appears to be a hold-over from
the time when the Judge Advocate may not have been
a legally qualified person. Even yet, there seems
to be no mandatory requireﬁent that a Judge Advocate
be a qualified lawyer,5 although the practice for
tﬁe lést twenty years at least has always béen:to
,appoint a qualified lawyer. “

| Article 112.54(3) commences with the words

"Except as provided in Article 112.06..."

Article 112.06 lists fifteen questions of law and
mixed law and fact that a Judge Advocate may decide,
and whose decision on those questions is final

providing the President so, directs at the commencement

of the trial, and he invariably does so direct. Ten

5. Queen'sIRegulations and Orders for the Canadian
Forces, Article 111.22
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~of these fifteen questions pertain to‘matters'of
evidence and include in a géneral way, virtually
the whole of_The Military Rules of Evidence.
Since the decision of the Judge Advocate in all
these céses is final, there is very littie:léft
over in the way of legal opinions by the Judge
Advocaté that a member of a court hartial can
'refﬁse.to acce?t under Article 112.54(3).

In Robinson v The gueen,6‘which was decided

~on other grounds, the question came up as to what
law a court martial was using if it ignored the
legal opinions of the Judge Advocate. It was argued
fhat‘Articlé 112.54(3) negated thé conceptAof a
fair trial éccordinq tovlaw and représents a den?al
to an accﬁsed person of equality before the law and

due process of law, and as such, is a denial of

natural justice as contemplated by The Canadian Bill
of Rights. _ |

By the{time the Court Martial Appeal:Court
reached this ground of appeal, it had already decided
to ordef a new trial. However, it did observe that,
‘in fﬁture; unless a court martial, when annquﬁciqg'

its verdict stated it had not disregarded the advice

6. (1971) 3 C.M.A.R. 43




282

of the Judge Advocaﬁe, similar grounds of appéal
Would be raised again. The appeal court seeméd to
imply it would look at such a groﬁnd of appeal with
favour;

As ‘a result of this case,4the Judge Advocate
General directed that at General and Disdiplinary
Courts Martial, the Judge AdVocate was td instruct
‘the court to state;‘at the time a finding was
announced, whether or not it had disregarded the
legalvadvice of the Judge Advocate.

' 8
The matter came up again in Nye v The Queen

and the court decided as follows:
"I am also of the opinion that
Article 112.54(3) does not; as argued
by counsel, infringe the Canadian Bill of
- Rights in that it would deny to an accused
person due process of law and natural
'jﬁstide; Article 112.54(3) doeSinot allow
é Court Martial to disregard the law but
only, in exceptional cases, to disregard
thé}opinion of the‘Judge Advocate upon é
matter of law.‘ As the members of a.Couft

Martial are bound by the oath that they

7. Id at 78

8. (1972) 3 C.M.A.R. 85 at 87
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have to take under Articie 112.15 "to

administer justice according to law,

it is obvious that the article in

‘question merely allows them to disregard

the opinion of the Judge Advocate on a

question of. law when they are chvinced:

that his opinion is ill-founded.™
This interpfetation of Article 112.54(3) is quite
sound in that it.allows the President to continue
a trial and maintain its validity in the unlikely
event that a Judge Advocate began:making rulings
thah were obviously wrong.

The three Court Martlal Appeal Court cases

dlscnssed above are the only ones that have dealt

with The Canadian Bill of Rights. It is obVious

that the motion by the defence in the Platt case

had nothlng to do w1th The Mllltary Rules of Evidence,

The Roblnson case and the Nye case, on the other

hand, have a rather tenuous'connection with The
Military ﬁules of Evidence. ‘However, as long as
Presidents of General and Disciplinary Courts

Martial cOntinue to give the Judge Advocate authority,
'at the outset of trials, to make final rulings on
hquestions of law and mixed law and fact as described

in ArticiegllZ.OG of Queen's Regulations and Orders
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for the Canadian Forces, the question of what law
of evidence is being applied at courts martial by

the members of the court should not arise.

'Equality Before the Law

Legislation concerning discrimination and
equality before the law is not new in Canada. In
1793, the Legislative Assembly of Upper Canada
enactedAfAn”Act to prevent the furthef introduction
of slaves and to limit the term of centracts fer
servitude within the province."9 HoWever, not much
more happened in this field_until 19444when Ontafio

o “10
enacted The Racial Discrimination Act.

In 1947, the first bill of rights, namely

‘ f 11
- The SaskatchewanﬂBill of Rights was passed. Since

then, there has been a sharp increase in "anti-
discrimination" and *"equality before the law"
legislation. However, from a federal p01nt of view,

The Canadian Bill of Riqhts is probably the most

important such enactment.

Because the Canadian constitution, The British

North America Act,12 is a foreign statute,.eur

9.  (1793) Ss.U.C. (2nd Session) c.7
10. SfO. (1944) c.51
11. R.S.S. (1965) c¢.378

12. ° (1867) 30 and 31 Vict c.3
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Bill of Rights could not easily be incorporated

into it. Thus, The Canadian- Bill of Rights is

simply another federal statute being largely equal

in authority to other federal statutes. However,

because of the way it is written, this statute

may well be more equal than others. It appears to

be somewhat similar in operation to The Interpretation

13 ., - : . .
Act in that other statutes must be read "in light

of it" and interpreted where possible; so as not. to
be contrary to the Bill's provisions. Secdtion 2 of

The Canadian Bill of Rights provides in part, "Every

law of Canada shall, unless it is expressly declared
by an Act‘oflthe Parliament of Canada that it shall
. operate notwithStanding the Canadian_Bill of Rignts

be so construed and applied as not to abtogate, abridge
or infringe or to authorize the abrogetion, abridgement

or infringement of any of the rights or freedoms herein

recognized and declared..,” There is, however, some

‘suggestion by Mr. W.S. Tarnopalsky that The Canadlan
14

Bill of nghts may have some constituional status.

Nelther The National Defence Act (1970) nor

The Military Rules of Evidence contain any provision

13. R.S.C. (1970) c.I-23

1l4. Tarnopalsky, W.S., "The Supreme Court and The
Canadian Bill of Rights" (1975) 53 C.B.R. 649
at 672 ‘ '
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exempting this legislation from the provisions of

The Canadian Bill of Rights. Therefore, The

Canadian Bill of Rights applies to both The

National Defence Act (1970) and to The Military

Rules of Evidence.
The writer is unable to find any section or

article of The National Defence Act (1970) or The

Military Rules of Evidence that discriminates on

the basis,df race, national origin, colour, religion

or sex. The same kind of statement cannot be made

for some of the military subordinate regulations and

orders, but they.are not the subject of this paper.
It is, hdwever; crystal cléar that The

National Defence Act (1970) and The Military Rules

of Evidence do; in a way, "discriminate" and create
"inequality-befqre the law" as'between Canadians who
are subject to thesé‘enactments, and Canadians who
are not aubject to such legislation.

The gradual,accumulation of 1egal preéedent‘
has created some rules as regards "discrimination”
and "equality before the law." The writer will
therefore list briefly in a more oraless historical

sequénce,'some of these rules in an attempt to show

how they have developed, and where The National

Defence Act (1970) and The Military Rules of Evidence
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are now situated vis-a-vis The Canadian Bill of

Rights.
(a)

(b)

(c)

"Equality before the law" does

not mean that the law must be
identical for all regardless of age,
characteristics, or other facﬁors,
but means that evefy person to whom
a partiéular law applieé has the

right to be treated by the law equally

with all others to whom that law

applies.15

Common sense, expefience, and knowledge
make. clear the fact that laws do
discriminate between citizens and that
certain forms of discrimination are |

neither illegal nor bad in themselves.16

The Canadian Bill of Rights prohibits

discrimination only by reason of race,

national origin, colour, religion, and

sex. Other forms of discrimination are

- not affected by The Canadian Bill of "

. 17
‘Rights.

15. R v Gonzales (1962) 32 D.L.R. (2d) 290

l6. Smlth J.C., "Regina and Drybones and Equallty
Before the Law" (1971) 49 C.B.R. 163

17. R v Drybones (1970) 9 D.L.R. (3d) 473
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(d) The 1nterpretatlon of the Drvybones case

in (c) above can be extended to mean

that there cannot be inequality of
18

treatment "without adequate justification."
(e) The discretion of thée Crown to proceed by
way of 1nd1ctment or summary trlal is

not rendered 1noperat1ve by The Canadlan

Blll‘Of Rights in that Sectlon,Z(e),

thereof refers to a trial and not to the
charg'e.19
(£) AIf a person, hy some act, is deprived‘of
rights within a special group, but as a
_result of that act acqulres the samev |
rlghts as other Canadlans that person is
. not deprived of equality before the iaw.
This statement is a generalization of the
situation of the_Indian woﬁan in Re Lavall.

‘and Attorney General of Canada20 who lost

Indian rights on marrying a white man.

- 18. McLaughlin, R.N., "R v Smythe ~ The Canadian Bill
of Rights - Equallty Before the Law" (1973)
51 C.B.R. 517 at 520

19. R v Smythe [1971} 2 0.R. 209

[[1972] 1 o.r. 390
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(g) Theract_that there is no discrimination
by reason of race, national origin, colour,

religion, or sex does not in itself

21
determine the issue. This may be an

expansion of sub-paragraph (c) above.

(h) The Canadian Bill of Rights merely declares
and continues rights and freedoms existing

in'l960, and equalityvbefore the law cannot

méan that all statutes apply equally to

22
everyone in all areas of Canada.

(i) The British North America Act refers

spécifically to "Indians" in Section 91(24)
and thﬁs reCognizes a racial_group for
whom special treatment is contémplated.
‘Thus, Sections 42, 43, and 44 of The

Indian'Act,23 which provides such special

treatment in matters of successions and

authorizes the Minister rather than the

provincial courts to rule in such matters,

is not_in conflict with The Canadian Bill

of Rights since the creation of a special

21. R v Burnshine (1974) 44 D.L.R. (3d) 584

22. Ibid

23. R.S.C._(l970) c.I-6-
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'forum does not of itseif Create
discrimination or amount to unequal
‘treatment before the law. In this

case, the federal Crown is simply

endcting legislatidn to carry out

its federal responsibilities under

: = 24
The British North America Act.

(j) Since Section 91(7) of The British

 North America Act specifically mentions
"Militia, Military and Naval Service
~and Defence," it may well be that

the Canard case applies here too, in

that The National Defence Act (1970) and

The Military Rules of Evidence are simply
“legislation by the Federal Crown to carry
out its duty under the Canadian

constitution, unless a section or article

‘is, in itself, unjustifiably discriminatory,

and treats military personnel unequally.

before the law contrary to the objects

and intention of The National Defence

Act (1970).

The ten general propositions, listed in

24. Attg;nevaéneral of Canada et al v Canard et al
- (1975) 52 D.L.R. (3d) 548
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historical order in the above paragraph, are
obviously not complete, because of their brevityo
Furthermore, some of them can be attacked as not

being totally accurate, either because of brevity,

or because the writer has made some general statements

based on a particular situation, such as in
sub-paragraphs (i) and (j).

'However, these propositions are sufficient
in ohe Chapter to provide a general idea as to haw
the courts are interpréting "discrimination" and
"equality before the law" in Section 1(a) and (b)

of The Canadian Bill of Rights. With these general

propositions in mind and taking into account the
fact that the Court Martial Appeal Court has not

ruled at all on The Military Rules of Evidence in

the context of The Canadian Bill of Rights, it is
now appropriate'to make some commenta on what the
Court Martial Appeavaourt might do if such a question
'arosé.

There is no doubt in the writer's mind that
the Court Martial Appeal Court would be profoundly
affected by the decisions of the Supreme Court.
Obyiously,-the_Court Martial Appeal Court is bound
by the Supreme Court decisions if the facts are the

same, but it is not necessarily bound by any policy
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: the Supreme:Court of Canada might be following. A
factor of greater significance in contemplating
what the Court Martial Appeal Court might decide is
that it, like the Supreme Court, is avfederal court
and it sits for the most part in Ottawa as does
the Supreme Court. In the writer's mind, these
factors would suggest that the Court Martiai Appeal
Court would tend to follow the apparent intent and
pollcy that the Supreme Court is follow1ng in its

judgements on The Canadian Bill of nghts.

The Supreme Court has been quite hesitant and

sometimes inconsistent in»its treatment of The Canadian

Bill of Rights, largely because it is so very difficult

to impose a set of general standards on over'one
huhdred'years‘of Canadian Statutes.25 In the fifties,
the Supreme Court was quite sympathetic to so-called
"civil liberties." However, in the sixties, argumentsA

based on the newly enacted Canadlan Blll of Rights

26
_were.normally rejected, In the seventies,

particularly as a result of the Burnshine, Lavali,

-and Canard decisions, the Supreme Court is unlikely

to start widening the application of the meaning of

25. Russell, P. H. "The Political Role of the Supreme
Court of Canada in its First Century" (1975) 53
C.B.R. 576 at 592

26. Gibson, D., "One Step Backward: The Supreme Court
-and Constltutlonal Law in the Sixties" (1975) 53
C.B.R. 621 at 629
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"discrimination” and "equality before the law."
Consequently, there is little likelihood

. that either Section 158(1) of The National Defence

Act (1970) or any of the articles of The Military

Rules of Evidence will be ruled inoperative because

of The Canadian Bill of Rights. In fact, it is
doubted that the Court Martial Appeal Court_or the
Supreme Cburt would want to interfere in the internal
'disciplinary and judicial system of the Arméd Forces.

In Regina and Archer v White?7'the Supreme

Court held that Parliament had specified the
punishable breaches of discipline under The Royal

Canadian Mounted Police Act?8 and had equipped the

Force wifh its own courts. Such a mattér was
considered to be the exclusive jurisdiction.of the.
Force and was not subject to review unless there was
an abuse of power or want of jurisdiction. This case

was also followed in Re Walsh and Jordan29 where the

Ontario High Court held that Royal Canadian Mounted
Police summary trial procedures were proper and were

not inoperative because of The Canadian Bill of Rights.

The question here was whether a Royal Canadian Mounted

27. (1956) 1 D.L.R. (2d) 305
28. R.S.C. (1970) ¢.R-9

29. (1962) 31 D.L.R. (2d4) 88
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- Police constable had a right to instruct counsel,
and to a fair hearing. The question of the right
to instruct counsel was avoided since the court

held that Section 2(c)(ii) of The Canadian Bill of

Rights did not apply as the constable had not been
arrested or detained. The constable's right to
"counsel at trial was not infringed because "counself
did not neeessarily mean "legal'eounsel." The
accused wasvrepresented by another'member of the
Royal Cenadian;Mounted Police at trial, and thﬁs had
a fair hearing.

It is appreciated that both of these cases dealt
with Summary‘Trials in the Royal Canadian Mounted
Police, and not with'militéry courts martial where
there is‘an appeal, in certain cases, as far as the
Supreme Court. However, these cases do illﬁstrate
the reluctance of the courts to interfere in the
- internal diSciplinary operations of the Royal
Canadian Mounted Police and the Armed Fofces. While
the writer is quite aware fhat the Coﬁrt Martial Appeal
Court or the Supreme Court couid interfere if one of
them decided to, it seems that both courts are unlikely
to do so to any significant extent unless there is an
obvious abuse of power, or an unjustifiable suppression

of the civil rights of military personnel.
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The Canadian Bill of Rights
at. Courts Martial

Military lawyers have had considerable
difficulty trying to argue the provisions of The

Canadian Bill of'Rights for the benefit of their

clients at courts martial. Unfortunately; many

military lawyers do not appear to understand how

VThe Canadian Bill of.Rights can be applied, and
what the result is if they win»their‘argument.

| Some lawyers haﬁe.argued that since there is
no provision inAmilitary legislation for bail, The

Canadian Bill of Rights has been infringed. They

also argue that accused are often denied access to

counsél until well éftef the charges are 1laid,

particulérlybif the‘dffence and trial occur in places
- such as Cyprns; Germany, Egypt, orlSyria.' Military

- personnel are not entitled to bail, but they éertéinly

ére.entitled to access to counsel. - However, arguments
on thesé”pointé aré usually made at the beginning bf

a court martial in-the form of a plea in bar of trial.

One argument is that since these practices are an

infringement of The Canadian Bill of Rights, the
court martial_has no jurisdiction. The writer is
| unable to follow this "leap in logic."

Denial of access to counsel could possibly
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result in a confession being inadmissible at trial,
but denial of bail has no effect at all at trial as
Afar as the writer can see. The writer does, however

7

consider that The National Defence Act (1970) should

be amended to prov1de for bail for persons charged
under The Code of Service Discipline.

A rather interesting argument occasionally

presented is that The Mllltary Rules of Evidence are

somewhat at variance" with the rules of ev1dence
applicable at civil courts, and consequently, a
military accused person does not enjoy equaiity before
the law. When the court martial is held out of Canada,
'military counsel will also sometimes argue that the
accused 'is deprived of equality before the law because
he has no preliminary hearing, and he is not tried
by a judge and jury as in Canada.

These arguments appear to be'hased on four

assumptions:

(a) that "discrimination" and "equality before
the law" operate on a principle of complete
universality:

(b) .that rules of evidence at civil courts

" are somehow better than The Military Rules
of Evidence and thus fairer to the accused;

(c) that if one Article of The Military Rules of
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Evidehee is inoperative,vthe whole set
of rules are inoperative; and

(d) that a preliminary hearing and a trial
by judge'and jury provide an accused with
greater civil rights than he enjoys if
tried before a militarytcourt martial.

Some p01nts to be con51dered when examining

the above motions and the apparent ba31s for them are:
| (a) Jjustifiable discrimination is a perfectly
| acceptable principle of law;

(b) it is impossible to have tetal'and'
absolute equality before the law, and in
fact, in proper citcumstances, it is not

| desirahle;

(c) it is very doubtful whether a defending
officer's success in striking down one
artlcle of The Mllltary Rules of Ev1dence
would render the whole code 1n0perat1ve°

(d) the fact that the pre-trial procedure in

| military and civil courts is different is
not in itself an-infringement.of the

provisions of The Canadian Bill of Rights;

and
(e) there is no universal right to trial by

jury either in Canadian criminal law or
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The Canadian Bill of Rights, although

every citizen has a right to a fair
hearing in accordance with the principles
of fundamental justice.
It thus appéars to the writer that noﬁe of
thé pieas in baf of trial presently made from time
to time have much merit. If, on the othethénd,va

.military defénding officer could successfully argue

that Section4158(l) of The National Defence Act (1970)
is unjustifiably.discriminatory‘and unfairly dénies
a_servicéman equality before the law, the whole of
The Military Rules of Evidence might fall. Howevef,

considering the judgements on The Canadian Bill of

Rights discussed earlier in this Chapter, the probable
reluctance of tﬁe Court Martial Appeal Court and
Supreme Court td_intervene any more than absolutely
necessary in military courts, the Object’of The

National Defence Act (1970) and Section 91(7) of The

British North America Act, it is considered highly

unlikely that the Court Martial'Appeal Court or the
Supreme Court would. ever declare Section 158(1) of

The National Defence Act (1970) and The Military

Rules of EVidence-inoperative as inffinging the

provisions of The Canadian Bill of Rights.
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Conclusion

Only a small portion of this Chapter has

dealt directly with Section 158(1) of The National

Defence Act (1970) and The Military Rules of

EVidenCe vis—a?vis The Canadian Bill of Rights.
The major portion of the Chapter has.examined the
manner in‘whiCh ceurts have dealt with elleged
infringement of civil rights. The text bpoks,

‘reviews, articles, and cases on The Canadian Bill

of Rights are extremely complicated and difficult
to understand. This is not surprising. Consequently,

this Chapter was written as it was simply to provide

a kind of "general overview" of Bill of Rights
decisions, and examine them in the context of The

National Defence Act (1970), and in particular,

Section 158(1) and The Military Rules of Evidence.
The concept that a rule of evidence currently

in force in civil or military courts is inoperative

in relation to an accused, because of The Canadian

Bill of Rights, is'extremely difficult to contemplate

in the context of.“discrimination” or "equality before
the law." It wOuld seem to the writer that such a
situation could only exist if a rule of evidence was
discriminatory in itself and directed at an accused

by reason of his race, national origin, colour, religion,
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or sex, or was directed at an identifiable group
without justifiable cause. :The writer is unaware
of any such existing situation which could occur
at a civil trial.

Additionally, there seems to be no such
éircumstaﬁce_in Séction 158(1) or The Military
Rules of Evidehce. in fact, the military céurt
martial é?stem,.the manner in which the pre-trial
‘,pfocedures‘are handled;.the practices followed by
military lawyers, and The Military Rules of Evidence,
provideva military‘accused person withva fairer and
more impartiai’trial than a civilian accused, on the
average, is likely to feceive.

Thé vast majofity of military personnel consider
‘they‘haQe no right‘to legai counéel‘prior to being
quesfioned.by.the Military Police. Wherebthis idea
éame from, fhe writer does not know. Hdwever, it‘may
be partially fostered by legal officefs who state,
Quite corréctly, that accused military personnel are
.nét entitled to military legal counsel until affef a
céurt’ﬁartial has been ordered.

Consequently, the military may be on shaky:

ground regarding Section 2(c) of The Canadian Bill of
Rights. Military personnel are seldom advised Erbmgtlz of

the exact reason why they are being detained. They
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arevalﬁost never told they have the right to
instruct civilian counsei without deléy° Finally,
the question of bail or habeas corpus just does not
seem to arise.

It is very clear from such cases as

. : : 0 31
O'Connor v The Queen,3 R v Drybones,

: 32
R v Brownridge, and R v Ballegeer',33 that it is

‘not so much what the law provides, as what the accused
does or does not do, that decides his rights under

Section 2(c) of The Canadian Bill of Rights. Therefore,

-sincéidetained servicemen rarely raise the question
of reason for defention, counsel or bail, appeal
court judgements on these'pbints will probably not
come about for some‘time. |

However, even if these points do arise,

infringements of The CanadianiBill of'Rights contained

in The National Defence Act (1970) would probably result

only in certain evidence being'inadmissible, but would be

unlikely to deprive a court martial of jurisdiction.

30.  (1966) 57 D.L.R. (2d) 123
31. Supra fn 17 p.287
32, (1971) 15 C.R.N.S. 78

33. (1969) 1 D.L.R. (3d) 74
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In conclusion, therefore; unless the Supreme.

Court of Canada decides that Section 158(1) of The

National Defence Act (1970) is unjustifiably

~discriminatory in itself, which it is unlikely to
do, the writer considers that The Military Rules of
Evidence themselves do not abrogate,vabridge, or
infringe<any of the rights and freedoms recognized

© and declared in The Canadian Bill of Rights.




303

CHAPTER XIV

CONCLUSIONS AND RECOMMENDATIONS

Conclusions

(i) A Semi-Exhaustive Code

From an examination of Chapters V and:VI,
there should be no doubt that the writer coneiders
The Military Rules of Evidence to be a code in the
traditional sense of the word, and oonsequently
exhaustive. However, because the Armed Forces are
‘always subordinate to civil authority, civil courts
may try military charges if they see fit to do so.
Over the yeers, the practice has developed-iﬁ common
law countries whereby the civilians try "oivilian"
charges aéainst service personnel, and the mllltary
try "mllltary" charges against service personnel

However, because The'National Defence Act:(1970)

authorizes the military to try all federal civil
offences ekceptrmurder rape and manslaughter in
Canada,l there is-a grey area in this country whereby
many civ1l offences are tried by the.mllltary, often

because c1v1l prosecutors are already overworked in

their own ba111W1ck Additionally, many common law

1. The Natlonal Defence Act, R.S.C. (1970) c.N-4,
5.60 and 120 ‘ '
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countries do not have in their military legislation,
a section quite like Section 120.

The United States and the United King@om still
apply civil court rules of evidence at COurfs martial
and Canada did the same until 1 October, 1959.
However, beéause of the unique and far raﬁgiég

authority provided by The Amendment (1959), The

Military Rules of Evidence established as a résult,
created a whéle new situation. In effect,'The

Military Rules of Evidence are a set of fuleg of
evidence that apply within the major field'df
Canadian'évidence law practised in the civilfcourts.

Had Artiélé 4 of The Military Rules of EVidence stated
that in céses not provided for '"reason and common sense"
would apply in determining a question of eviﬁence

law not provided for in the rules, The Military

Rules of Evidence would have been truly exhaQStive.

waeVér, probably having in mind the éverriding
authority of the civil courts, the drafters of The
Military Rules of Evidence linked these RUleé to
‘Civil'ruleS’Qf evidence through Article 4:which'not
only provided for situations omitted for one reason
or another from The Military Rules of Evidence, but
also allowed'military courts to apply totéllg new

civil rules of evidence not provided for at éll in
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The Military Rules of Evidence. Indeed, Ther
Military Rules of Evidence are in most instances
a reasonably accurate summary of the civil law of
evidence és,it was in the late 1950's.

Therefore the expression "semi—exhaustive
code" has meanlng in this particular 51tuat10n
and reflects reasonably accurately the bounds of
The Military Rules of Evidence.

(ii) Application

The Military Rules of Evidence are a good
set of rules of evidence for use at courts mertial.
The rules ere reasonable, relatively easy to under-
stand, and sufficiently brief while at the seme time
being fairly complete. They were written for lawyers
and laymen and should be understandable tofnoth. These
rules have worked very well for seventeen_yeers, and
there is no indication that they are eitner'objectionable
in part, or should be abandoned in whole.
Unfortunately, The Military Rules:of Evidence
have been applied inconsistently, and often quite
hesitantly. This difficulty has arisen becanse of
the strong s1m11ar1ty between most of The Mllltary
Rules of Ev1dence and civil rules of ev1dence. The
wrlter_ls_not satisfied what military lawyers either

understand or are convinced of what The Military Rules

5
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Evidence really are. For example, the writer has
often quoted from civil criminal cases at a dourt
martial to‘support some argument or other on a
matter of admissibility of evidence and has'héard
other lawyers argue in a similar manner. 'quéver,
never once:has.he heard a President or Judge gdvocate
direct the lawyer in question to show thatlthé civil
evidence point adduced from the quoted cases is
based on civil evidence law identical to tﬁe military
evidence law in The Military Rules of Evidénce.

A Very obvious example would be pehitential
privilege. In the civil law of evidence; there is

no penitential privilege, and the law on this point

is reasohably well described in Cook v Carro'll;2

Pursuant to Article 78(2), a clergyman may'élaim

penitential privilege if called as a witness at a

court martial. Obviously, any attempt by a prosecutor

or defending.officer to convince a military judge
to’compel a clergyman to give evidence of‘information
obtained during a confession based on the law in

Cook v Carroll would fail out of hand.

.The situation is much more difficult where

the civil and military rules are similar, but not

2. D945j :’I’.IR. 515
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identical. Questions concerning the admiSsibility
of documents.are a good example. In this case,
if the military judge is going to decide on
admissibility of a document, and he has been_referred
to a number of civil cases as authority, ne nust not
only decide if the facts are sufficiently similar
for the caSes cited to apply, but he must alao
determine:if the civil evidence law on whichﬁthe
civil cases were determined is identical to the
relevant provisions of The Military Rules of/Evidence.
Mllltary judges as well as military lawyers
seem to have had a sort of ambivalent attitude
towards TheiMilitary Rules of Evidence and have
oscillated between applying The Military Rules of
Evidence at one time and the civil rules of ev1dence
at another In the writer's view, The Mllltary Rules
of Ev1dence are a clear, definite, and identifiable
body of evidence law. However, because of onf
réfusal,'inability or unwillingness to employ these
rules as a code of law, the shape and form of military
evidence law has become somewhat amorphous._‘
The_mllltary has "managed" for the laSt
seventeen years with its present method of using The
Military»Rules of Evidence, but it would no doubt be

easier, and would create more certainty at courts
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martial, if The Military Rules of Evidence were
applied as a code.

(iii) Amendment

One of the significant benefits of applying
The Military Rules of Evidence as we have,.rather
than as a.semi—exhaustive code, is that £he need
to amend The Military Rules of Evidence has not
really become a matter of urgency. If we can shift
away froﬁ The Military Rules of Evidence more:or
less at wiil and apply a new civil rule of evidence,
why amend the code? “

The writer considers that the whole of The
Military Rules of Evidence should be re-examined and,
where necessary, amended. There are, however, not
very many major changes that should be made; Most
of the articles are perfectly sound, and there is no
reason tO'éhange the majority of them, uniess
changes in the civil law since 1959 constiﬁuge an
improvement’énd provide additional rationél,protection
to the accused. |

The few articles that should be amendéd would
clarify a number of the rather irritating problems
that presenfly exist. The amendments, or even the
addition of some articles would sharply‘imérove

the clarity and simplicity of The Military Rules of
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Evidence. However, while some amendments are
necessary, it is probably more important for -
military lawyers to make a conscious decision to
apply The Military Rules of Evidence as they3are,
rather than to continue moving back and forth
between civil and military rules of evidence;

In the next and final section of thislpaper,
a limited number of substantial changes are
recoﬁmended in a general fashion. Exact ehd'
specific recommendations in this area would be of
very limited value because the substantive changes
suggested should be weighed and examined by e
number of people and viewed in a number of theoretical
circumstances. The writer considers he is going far
enough here in simply identifying the areas that
appear te need study and possible revision,

In‘addition, the writer will propose a number
of specific amendments and changes of a more technical
nature. These amendments and changes could have been
made over the years, but no doubt, and with good
reason, the-priority to do this work was'low;
However, the time is now probably appropriate to

make these necessary corrections and alterations.
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Recommendations

(i) "Confessions"

This=subject was examined in some detail in

Chapter IX, where it was stated that the meanlng of

Article 42(2) was less than clear. Addltlonally,
however, the meaning of "confession" and "seif—

incriminating statement" are repeatedly dsfiged.
Article 36 states that confessions are judicial,

official and unofficial. Next, Articles»37,i39

and 41 explain or define these three types of
confessions. Over and above these four Articles,

Article (2)(1)(£f) and 2(1)(x) again define "confession"

and "self-incriminating statement. "

There is no doubt that Article 42(2) concerning

threats and promises should be carefully examined,
and possiﬁly revised,. Additionally, the various
definitions for the three types of confessions should
be examiﬂed and reduced to the lowest p0ssible number
of definitions. A multitude of definitions_sre
probably just asvconfusing and open to misinterpretation
as is an absence of definitions.
Finaily, if the Governor in Counsii decides
to amend The Military Rules of Evidence regarding

"confe551ons" to belng them clearly into line with

the civil law of evidence, Piche v The Queen? must

[1970]) 4 c.c.c. 27
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be kept in mind. It appears from that case that
any statement by the accused to a person in
authority is only admissible if it is proved to
be voluntary. Consequently, if the military
decides to follow the civil law of evidence
regarding "confessions" the definition will ﬁave
to be carefully written, because a ”confesSiQn" is
somewhat different to "a statement to a pérsqn,in
authority." Possibly, it will be neCessar& to
have two definitions to cover incriminating
statements "to persons in authority" and "to‘persons
not in authority."”

(ii) Documents

Article 53(c) was discussed in Chapter X

along with the decision in Ziesman v The Queen.

There seems to be considerable doubt that'thg
Governor in Council has authority to enact: such a
wide article. In any event, whether or not authority

for Article 53(c) exists, the article would appear

to be far too wide. This article should be revised
and some limitations placed on the admissibility,as
public documents,of "documents and records kept for

official purposes, including those kept in respect

4. (1966) 3 C.,M.,A.R. 17

e
Nai
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of officers and men." Probably Article 53(c)

should be connected more clearly to Section 159(1)

of The National Defence Act (1970).

Article 2 is the Definitions article.i With
one exception, every sub-paragraph commences with
the word or phrase to be defined, followed by the
word ”meaﬁs"; the sub-paragraph then goes onﬁto

create a definition. However, Article 2(1)(q)

commences with the words "public document," followed
by the word "includes." The definition then goes on
to "include" in the meaning of "public document” a
documentaryvstatement by a public officer in the
course of his duties. However, there is,ﬁo definition
of a ”public document." This apparently;uniﬁtentional
oversight seems to have caused much of thé difficulty
among miiitary lawyers when dealing with other articles
of The Military Rules of Evidence in which "public
documentsA are mentioned. l
The"writer is unable to find a stétutéry
definition of '"public document.” The concep£ appears
to be one of common law. However, many sﬁatutes
discuss vérioﬁs kinds of documents of a public nature
that, when admitted, are evidence or prima facie
evidence, of their content. |

The meanihg of "public document"” ihﬂTﬁe
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Military Rules of Evidence should be clarified and
all of the articles dealing with "public documents"”

should be re-examined in the light of the proposed

definition.

(iii) Judicial Notice of Military
Regulations and Orders

The various groupings or classifications of

regulations, orders and instructions were examined

in Chapter XI. The words "including, but not limited
to QR&0 and orders and instructions issued in writing
by or on behalf of the Chief of the Defence Staff

under OR&0 1.23," in Article 15(2) create vast confusion

as to the regulations, orders and instructions of
which the court shall take judicial notice. The

confusion is further compounded by Article 16(1)(e)

regarding discretionary judicial notice of books and
other publications and amendments to them, that are

authorized officially for military use. To further

add to thevproblem, many of the regulations, orders

and instructions that seem to come within Article 15(2)

and 16(1)(e) also appear to come within Article 53(a)

as "public documents."

The Military Rules of Evidence dealing with
- judicial notice of military regulations and orders
are at pfesént adequate, but only barely so. .

Clarificétion of terms and the identificétioﬁ-of

issuing authorities to create consistency with expressions
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used in other military publications would be most
useful in the documentary part of the judicial

notice area.

(iv) Penitential Privilege
As outlined in Chapter XII, the definition

of penitential privilege in Article 78(1) is .

extremely difficult to understand. While.this
article is not of major importance, and as far as
the writer is aware, has never been applied at a
court martial, it is important and should be
clarified.

(v) vNew Law

In order that The Military Rulesbof Eﬁidence
do not remain static indefinitely, the emérgénce of
new law of evidence in civilian jurisdictioné should
be studied as it arises and either incorporated or
not, as applicable, in the next regular revision of
the rules. For example, the rules of evidence
regarding certificates of analysis in drug and
alcohol cases, and the rules of evidence‘qbnéerning
illegal wire taps are not adequately covered;in The
Military Rules of Evidence. In these two caées, and
probably some others, The Military Rules of Evidence
should be_amended to reflect these new rules'or to
show clearly that these rules do not apply at courts

martial.
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(vi) Technical Amendment

(a) The Order in Council Format

The Military Rules of Evidence are

included as Appendix XVII to Volume II
of Queen's Regulations and Orders for

the Canadian Forces, and it should remain

there. However, for the use by military

lawyers practising at courts martial, a

separate set of The Military Rules of
Evidence, printed on one side of the
_paper, in one language, shouldlbe
published in loose leaf form. ‘This
would, of course, require two.Sgts, one
in English and one in French. :?he
‘difficulty with the present‘forﬁat and
'its location in Volume II, is_thgt it is

_next to impossible for those laWyers who

use these rules continuously to annotate

"the articles with case law, cross
references, or other material.

"(b) Reference to Statutes

All of the relevant articles should
be examined and section numbers of statutes
referred to in The Military Rules of Evidence

corrected to compliment The ReVised Statutes
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of Canada (1970), or clarified so

show which statute applies. iFor

~ example, Articles 11(1), 16(1)1150(1),
55(d) and 58 clearly refer to the wrong

section of The National Defence Act (1970),

which statute is included as Appendix XI
~to Volume II of Queen's Regulations and

Orders. Article 105(4) was dissussed in

Chapter VII, and it is clear that the

sections of The Canada Evidence Act

listed therein must refer to The Canada

Evidence Act as published inuThs Revised

;'vStatutes of Canada (l952),land'not to
.the 1970 Revision which is normélly used.
(c) Notes |

Many of the Notes are now out of

- date and should be corrected. For example,

thé notes to Article 13 are out of date

and new illustrations should‘bsiincorporated.
‘The writer agrees that the presént notes

are reasonably suitable as examples, but -

it would be much better if current examples

were used. At least, however, in Article 13,

the statutes listed do contain a citation,
which is not the case in the notes to

Article 105. This omission has caused

considerable confusion over the past years.
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Many articles contain withiﬁ them
éross—references to other articles.
"However, for greater clarity and ease of
handling The Military Rules of Evidence,
every article should be cross—feferenced
in the notes.

All Court Martial Appeal Court cases
‘should be listed in the Notes below the
relevant article or articles:of The
Military Rules of Evidence. Additionally,
civil court cases should alSo be listed
in relevant notes, providing théicivil
law is identical to the artiéle of The
Military Rules of Evidence involved.
Finally, relevant legal reviews and older
civil court cases should also bé‘included
in the notes as additional sQurCe material.

A standard format for all notes would
be very helpful. For examplé, every note
‘ could have the following headingé, regardless
of whether, at that time, there @as any
:material to insert: .

1. General;
2. Article cross—referehce;

3. Court Martial Appeal Court cases;
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4, Civil cases; and-
5. Additiénal source material.
The writer will no doubt be accused
of "spoon feeding" with the above
recommendations about the notes; However,
it is considered that the aim.iﬁ court
should be to provide the accused with
the latest and best legal infbrmation
available, and not to test the ingenuity
and resourcefulness of defence counsel.
- The latter very desirable chéracteristics
- would apply in any event, and if the
_particular defending officer.possessed
them, the defence would be just that much
\better. On the other hand,.ifvé defending
. officer in a particular case ﬁaé of a
lower calibre, at least his knqﬁledge of
 vthe existence of the supportiné.material
would be of assistance in defendihg the
accused. o

(d) Regularity of Amendments. -

As stated earlier, the amendment of
fThe Military Rules of Evidence has had
-a fairly low priority, and with good

~reason. However, because the number of
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courts martial has increased in the

last few years, and taking into account
the ever present possibility that
Canadian military forces could ihcrease
vsharply because of an unforseeable turn
~of internal or international evénts, the
‘time is now appropriate, and ‘the priority
should be raised, to make the necessary
revisions. Thereafter, The Milifary
Rules of Evidence and the notes_Shoﬁld

be reviewed and amended as necessary every

five years.

Final Concluding Remarks

In the interests of uniformity, simplicity, and
ease of access to source material, a codeAbf évidence
should continue to be employed at courts martial. While
studying to prepare this paper and while writing it, the
writer has been unable to find any sensible a}gument
against the use of a code of evidencé at mil%ﬁary courts.
In fact, it is quite surprising that the Briéish,Americans
and Australians continue to employ civil coutf rules of
evidence at their courts martial. A uniform-bode of
evidence lénds itself extremely well to military forces

that operate in many parts of the world outside their own

homeland;'
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While it is agreed that most of the civilian
rules of evidence are good, it is also clear that

some do not lend themselves easily to military

situations, particularly out of the country. Therefore,
we should have no fear of incorporating different and
hopefully better rules of evidence into out gode.

The Canadian Armed Forces should therefore

continue to use their Code of Evidence, but should:

(a) carefully avoid employing a mixture of
civil and military evidencé law when
the question of law is dealt with in The
‘Military Rules of Evidence; and

(b)_‘be prepafed to dccept new civilién legal
.concepts aﬁd incorporate them prémptly
into the code if they will serve the
interests of the Armed Forces¥an§ the accused

serviceman.
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SEcoND Drvision

THE MILITARY RULES OF EVIDENCE

(Approved by Order in Council 1959—1027 of 13 Aug 59, effective 1 Oct 59, amended by P.C 1967-
2255 of 30 Nov 67 and P.C. 197131 of 12 Jan 71, with additional explanatory NOTES approved by
the Minister.) v

Introductory
Short Title
1. These regulations may be cited as the Military Rules of Evidence.

NOTES

(A) These regulations are established under section 152 of the National Defence Act which, in part is as followa:
“152, (1) Subject to this Act, the rules of evidence at a trial by court martial shall be such as are
established by regulations made by the Governor in Coundil. :

(2), No regulation made under this section is effective until it has been published in the
Canada’ Gasetle and every such regulation shall be laid before Parliament within fifteen days after
it is made or, if Parliament is not then in session, within fifteen days after the commencement of
the next ensuing session”,

(B) The notes to these regulations are inserted on the authority of the Minister of National Defence. They .
are based upon decisions of court martial appeal courts, civil courts, principles stated in legal text books
andl 9pibr'l" ons of the Judge Advocate General. They should not be deviated from when they are clearly
appliczble.

(M)
Definitions
2. (1) In these Rules, unless the context otherwise requires:’

(@) ‘“‘accused” means the accused personally or counsel or a defending officer acting on
behalf of the accused, but does not include an adviser acting on behalf of the accused;

(b) “admissible’” means admissible in evidence;

(c) “burden of persuasion” means the burden of convincing the court of the existence
or non-existence, or probable existence or non-existence, of any fact;

(d) “business” means every kind of businqss, occupation or calling, and includes the

practice of a profession, and the operation of an institute and every kind of insti-
tution, whether carried on for profit or not; T :

(e) “circumstantial evidence” means evidence tending to establish the existence or
non-existence of a fact that is not one of the elements of the offence charged, where
the existence or non-existence of that fact reasonably leads to an inference concern-
ing th:d existence or non-existence of a fact that is one of the elements of the offence
charged;

(f) “confession” means a statement made by an accused person, whether made before
or after he is accused of an offence, that is completely or partially self-incriminating
with respect to the offence of which he is accused; :

(g) ‘‘credibility’” means the degree of credit the court should give to the testimony of a
witness:

(h) *declarant” means the person who originally makes a hearsay statement;

(i) ‘“direct evidence” means evidence tending directly to establish the existence or
non-existence of an element of the offence charged; :

() “evidence” means anything that has a significant rational tendency to make
something manifest; :

(k) “‘examined copy” means a copy proved to have been compared with the original and
to correspond to it; :

11
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Definitions — Continued

®

“‘expert witness”” means a witness qualified under article 81 (Qualification as Expert
Witness);

(m) “extra-judicial statement” means in any proceedings of a court martial a hearsay

()
(o)
®
(@
®

(s)
(t)
(u)

(v)

(w)
(x)

(y)
(2)

statement that. has been made by a declarant, other than in the course of those
proceedings or in the course of taking evidence taken on commission for that court
martial, and includes:

(i) words, oral or written, used by him,

(ii) the adoption, in some way, in whole or in part, of meaningful words uttered by
another person as ar accurate expression of the declarant’s own observations
or experience, and

(iii) the expression, in an intelligible manner, of the declarant’s observations or
experience;

“judicial notice” means acceptance by a court of the truth of a fact or matter without
requiring the introduction of evidence to prove its truth; :

“‘opinion’’ means interpretation of, or inference concerning, the significance in some
respect of a given fact;

“ordinary witness”'means a witness who testifies to facts observed or experienced by
him, but who i+ not testifying as an expert in the matter concerned;

“public document” includes a documentary statement made for an official purpose
by a public officer acting under a duty or authority to make the statement;

“public officer’” means a person having a legal duty or authority to make official

statements which duty or authority is expressly imposed by or given in a statute,

regulation, or specific instruction, or implied from the nature of the office because

he is an official of the Government of Canada, the government of a Canadian
vince, a Canadian municipality, or because he is a member of the Canadian

orces;
“Queen’s Regulations and Orders” or “QR&0” means the Queen’s Regulations
and Orders for the Canadian Forces;

“real evidence'’ means all evidence supplied by material objects when they are
offered for direct perception by the court;

“rebuttable presumption of law'’ means a presumption authorized by the National
Defence Act, the Criminal Code or other Act of the Parliament of Canada that upon
proof of a certain fact or set of facts, another fact exists, unless evidence to the
degree required by law renders its existence unlikely; ,

“relevant evidence'” means evidence relating to a fact in issue at the trial, and
includes evidence that tends to establish the cogency or accuracy of either direct
or circumstantial evidence; :

“reporting witness’’ means a witness who is permitted to quote an . extra-judicial
statement;

“self-incriminating statement’ means a statement by the accused that, if admitted
in evidence and believed in whole or in part, would directly or indirectly tend to
prove the accused guilty of the charge;

“trial” means trial by court-martial.

Unless otherwise prescribed, or the context otherwise requires, words and phrases
used in these Rules bear, the meaning given to them in the National Defence Act
and Queen’s Regulations and Orders.
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Application of Rules

8. These Rules apply to all court martial proceedings and are not affected by the territorial
location of the place where the court martial is sitting.

Cases not Provided Jor

4. Where, in any trial, a question respecting the law of evidence arises that is not provided
for in these Rules, that question shall be determined by the law of evidence, in so far as not
inconsistent with these Rules, that would apply in respect of the same question before a civil
court sitting in Ottawa.

Functions of Judge Advocate under Rules

8. (1) Subject to (2) of this article, when the judge advocate has the power or obligation
under these Rules to determine a question, that power may be exercised or that obligation
discharged: only in accordance with QR&O 112.06 (Questions of Law or Mixed Law and
Fact where Judge Advocate Appointed).

(2) If the judge advocate is not directed by the president to hear and determine a
question, or if there is no judge advocate, the court shall hear and determine the question.

NOTES

(A) When the judge advocate has ruled that an item of evidence is admissible, his ruling is on the question

of admissibility only. The determination of the cogency, weight and probative value of such an item of
evidence is entirely and exclusively a matter for decision by the court. The prosecutor and the accused
shall be given the opportunity to present for the consideration of the court evidence relating to the cogency,
weight and probative value of that item of evidence, including all or any part of the evidence adduced
before the judge advocate when sitting alone. Moreover, when a fact of significance touching the reliability
of an item of evidence that has been admitted was also a_preliminary fact upon which its admissibility
depended, the court, in determining the main issue under the charge, is free to take a different view of the
truth or significance of this fact than did the judge advocate in determining admissibility only.

(M)

Effect of Failure to Comply with Rules

@. A finding made or a sentence passed by a court martial is not invalid by reason only of
deviation from or failure to comply with these Rules unless it appears that a substantial
miscarriage of justice has been caused by that deviation or failure.

PART I — EVIDENCE AND PROOF GENERALLY

Section 2—Admission of Evidence Generally

Admission of Evidence

"7« Subject to article 4 (Cases not Provided for) and except as prescribed in Part III
(Methods of Proof and Forbidden Types of Evidence) and Part IV (Permitted Methods of

Pr_(()ipf), the court shall not admit irrelevant evidence but shall admit and consider all relevant
evidence.

NOTES
(A) This article applies to all stages of the trial and all issues arising during its course.

(B) If evidence tendered does not seem to be relevant, the person adducing it should be asked either to
explain its relevance or to undertake that later evidence will show its relevance. Where the evidence
congists of an oeli?'ect tendered as an exhibit, and its relevance is not apparent when it is tendered, it
should be marked for identification purposes. It should not be accepted as an exhibit until its relevance
is established. When oral evidence has been heard on the undertaking of the person adducing it that
he will at a later stage show its relevance, but its relevance is not i act later established, the court
should be directed to disregard that evidence,

(M)
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Necessity for Evidence

8, Except for those facts of which it has taken judicial notice under Section 4 (Judicial
Notice), the court shall not consider a fact unless evidence of that fact has been adduced in
one of the following ways

(a) by the oral testimony of a witness in court pursuant to Part I1II (Methods of Proof
and Forbidden Types of Evidence) and Part IV (Permitted Methods of Proof);

(b) by the production and reading or inspection of documents in court pursuant to
Parts I1I and 1V;

(c) by the inspection or viewing by the court of real evidence pursuant to Part IV;

(d) bytheadmission by the prosecutor during the course of the trial of the existence of a
fact, for the purpose of dispensing with proof thereof, the effect of which is to narrow
the area of facts to be proved by the defence; or

(e) by a judicial confession pursuant to article 37 (Judicial Confession Explamed)

Section 3—Burden of Persuasion and Rebuttable
Presumptions of Law

Burden of Persuasion — General Rule

®. Notwithstanding that the burden of persuasion is on the prosecutor or the accused, the
court shall not find the accused guilty unless persuaded beyond reasonable doubt of the truth
of every-essential element of the charge.

Burden of Persuasion on Prosecutor

E®. Subject to article 11, the prosecutor has the burden of persuading the court beyond
reasonable doubt of the truth of every essential element of the charge.

Burden of Persuasion on Accused

El. (1) When the accused seeks acquittal on the ground of msamty, he has the burden of
persuasion as to the existence of the type and degree of insanity necessary for acquittal
(see sections 126 and 126A of the National Defence Act).

(2) When, under the Criminal Code or other Act of the Parliament of Canada, the
accused would, in the trial of a criminal offence before a civil court, have the burden of
persuasion on a material fact other than or in addition to insanity, the accused has that
burden of persuasion in a trial by court martial involving the same offence and material fact.

(3) The accused has the burden of persuasion under the National Defence Act when
that Act so provides.

(4) When the accused has a burden of persuasion under this artxcle. the court shall
consider him to have satisfied that burden if he establishes the probable truth or existence
of the material fact.

NOTES
(A) Burden of Persuasion on Accused
The following are some of the statutory provisions that fix the accused with a burden'of persuasion:

@) Cmnmal Code, S.C. 1953-54, c. 51
95 (1) Everyone who without lawful excuse, the proof of which lies upon him, has in his
1on any instrument for house-breaking, vault-breaking or safe-breaking is guilty of
an indictable offence . ....
.'360 (2) Everyone who, without lawful authority, the ﬁoof of which lies upon_ him,
receives, possesses, keeps, sells or dehvers public stores that he knows bear a distinguishing
mark is guilty of an..... offence.”
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(it) National Defence Act, R.S.C. 1952, c. 184

“98 Every Kerson who signs an inaccurate certificate in relation to an aircraft or aircraft
n;atenaé_, unless he proves that he took reasonable steps to ensure that it was accurate, is guilty
of an offence . . ...

(iii) Opium and Narcotic Drug Act, R.S.C. 1952, c. 201

*16 (1) If any person charged with an offence under section 6 leads or alleges that the
drug in question was required for medicinal purposes, or was prescri for the medical treat-
ment of a person under professional treatment by the accuse(f, or was required for medicinal
g:rposee in connection with his ﬂractice as a dentist or veterinary surgeon, as the case may

, the burden of proof, thereof shall be upon the person so charged”. (Section 6 makes it an
offence for a physician, veterinary surgeon or dentist to provide anyone with a narcotic drug
except for proper curative purposes.)

(iv) Official Secrets Act, R.S.C. 1952, c. 198 ’

"4 (3) Every person who reccives any secret official code word, or pass word, or sketch,
Elan, model, article, note, document or information, knowing, or having reasonable ground to
elieve, at the time when he receives it, that . . . (it) . . . is communicated to him in contra-
vention of this Act, is guilty of an offence under this Act, unless he proves that the commu-
nication to him of the code word, pass word, sketch, plan, model, article, note, document or
information was contrary to his desire.”
The foregoing extracts from statutes are merely examples,

The effect of article 11 is to incorporate by reference provisions of the National Defence Act, the Criminal
Code and other Acts of the Pa.liament of Canada that, in prescribing offences, specify circumstances in
which an accused person facing a criminal charge must prove in the tgxrst instance the probable truth of &
material ‘act if he is to secure an acquittal on that ground. It does not matter what statutory words have

been used if their substantial effect is as here described.

(M)
Burden of Producing Evidence
22, (1) The burden of producing evidence of a material fact or on an issue is in the first

instance upon the party who has the burden of persuasion on that fact or issue.

(2) The burden of producing evidence of a material fact or on an issue shifts to the
other party during the course of a trial when the party on whom for the time being the burden
of producing evidence rests has

(a) produced evidence that reasonable men might consider has proved the fact in
issue to the extent that it is required to be proved by that party, or

(b) established the fact in his favour by a rebuttable presumption of law under article
13.

Rebuttable Presumptions of Law

8. A rebuttable presumption of law applies in a trial when the offence to which it is
applicable is in issue. NOTES

f(A) Ezamples of Rebuttable Presumptions
The following are examples of rebuttable presumptione of law:

(i) Criminal Code, S.C. 1953-54, c. 51

169 (b) Evidence that a place was found to be equipped with gaming equjgment or any
device for concealing, removing or destroying gaming equipment is prima facie evidence that the
place is a common gaming house or a common betting house, as the case may be.”
“364 (1) In proceedinés under sections 360 to 363, evidence that a person was at any time
performing duties in the Canadian Forces is primg facie evidence that his enrolment in the
Canadian Forces prior to that time was lar.” (Sections 360 to 363 involve fraudulent dealinge
in public stores and unauthorized uses o military uniforms, medals and similar things).
(ii) National Defence Act, R.S.C. 1952, c. 184 :
(@) "“79 (3) A person who has been absent without authority for a continuous period of six
months or more shall, unless the contrary is proved, be presumed to have had the intention
. of not returning to his unit or formation or the place where his duty requires him to be.”
(b) *101 (2) For the purposes of paragraph (b) of subsection 101, [driving while impaired]
where a person occu;;?gv, the seat ordinarily occupied by a driver of a vehicle, he sﬁall be
deemed to have attempted to drive such vehicle, unless he establishes that he did not enter
or mount the vehicle for the purpose of setting it in motion.”
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(iii) Opium and Nascotic Drug Act, R.S.C. 1952, ¢c. 201

“18 In any prosecution under this Act a certificate as to the analysis of any drug or drugs

signed . . . by a Dominion or provincial analyst shail be prima facie evidence of the facts stated
in such certificate ... "

(iv) Official Secrets Act, R.S.C. 1952, c. 198

“3 (3) In any proceedings against a person for an offence under this section, the fact that
he has been in communication with, or attempted to communicate with, an agent of a foreign
power, whether within or without Canada, is evidence that he has, for a purpose prejudicial to
the safety or interests of the State, obtained or attempted to obtain information that is calculated
to be or might be or is intended to be directly or indirectly useful to a foreign power.”

(M)

PART II — JUDICIAL NOTICE

Section 4—Judicial Notice

Limitation on Judicial Notice

4. Except as authorized by these Rules, a court shall not take judicial notice of a fact or
matter. B
NOTES

(A) Although courts in arriving at a decision are authorized to use their general informationand knowledge
of common affairs of life that men of ordinary intelligence possess, they may not act on the private know-
ledge or belief of their members regarding the facts of the cases being tried or on any information acquired
from sources personal and private to their own experience, including knowledge gained from evidence
in a previous case. :

M)

Required Judicial Notice
8. (1) A court shall, whether or not requested to do so by the prosecutor or the accused,
take judicial notice of -
(a) the accession and death of the Sovereign;
(b) the title and sign manual of the Sovereign;
(c) the constitution of Canada:
(d) the Great Seal of Canada;
(e) Acts and resolutions of the Parliament of Canada; .
(f) Acts and resolutions of the legislatures of the provinces and Territories of Canada;
(g) the territorial limits of Canada and of the provinces of Canada;
(h) the existence of an emergency recognized by the Government of Canada;

(1) the Service, component, or unit being on active service:
and

(j) the status of foreign governments.

(2) A court shall, whether or not requested to do so by the prosecutor or the accused,
take judicial notice of the contents of, but not of the publication or sufficiency of notification
of, proclamations, orders in council, ministerial orders, warrants, letters.patent, rules,
regulations, or by-laws, made directh under authority of a public Act of the Parliament of
Canada or of the legislature of a province of Canada, including but not limited to QR &0,
and orders and instructions issued in writing by or on behall of the Chief of the Defence
Staff under QR&O 1.23 (Authority of the Chief of the Defence Staff to Issue Orders and
Instructions). 16
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NOTES

(A) Sections 48 and 49 of the National Defence Act provide:

(M)

“48. Orders made under this Act may be signified by an order, instruction or letter under the hand
of any officer whom the authority who made such orders has authorized to issue orders on his behalf;
and any order, instruction or letter purporting to be signed by any officer appearing therein so to be
authorized is evidence of his being so authorized. 1950, c. 43, s. 48, .

49. (1) All regulations and all orders and instructions izsved to the Canadian F orces shall be held
to be sufficiently notified to any person whom they may concern by their publication, in the manner
prescribed in regulations made by the Governor in Council, in the unit or other element in which
that person is serving.

(2) All regulations and all orders and instructions relating to or in any way affecting an officer
or man of the reserve force, other than an officer or man who is serving with a unit or other element,

when sent to him by registered mail, addressed to his last known place of abode or business, shall be
held to be sufficiently notified.

(3) Notwithstanding subsections (1) and (2), all regulations and all orders and instructions
mentioned in those subsections shall be held to be sufficiently notified to any person whom they may
concern by their publication in the Canada Gasette. 1950, c. 43, s. 49.”

Discretionary Judicial Noti e

E®. (1) Subject to article 18 (Determination of Propriety of Taking Judicial Notice),
a court may, whether or not requested to do so by the prosecutor or the accused, take judicial
notice of the contents of:

(a) law reports containing decisions, and the reasons therefor, of the Court Martial

Appeal Board and appeal courts mentioned in sections 190 and 196 of the
National Defence Act; .

(b) the Canada Gaszette, and official gazettes of the provinces of Canada:
(c) subject to Section 5 (Character and Similar Facts) and to proof of identity of the

person named therein,

(1) records of findings made and sentences passed at courts martial and summary
trials, but not of the evidence adduced thereat,
(ii) records of the disposition made on appeals from courts martial or reviews of
courts martial or petitions for new trial, and ’
(iii) subject to article 105 (Proof of Public Documents), certificates of civil courts

setting forth an offence for which a person was tried, and the judgment or
order of the court thereon;

(d) official and departmental reports, forms, documents, commissions, and other

papers purporting to be printed by the Queen’s Printer, or by the Queen’s Printer

of a province of Canada; and

(e) books and other publications, and amendments to them, that are authorized

officially for military use.

(2) Subject to article 18 (Determination of Propriety -of Taking Judicial Notice), a

court may, whether or not requested to do so by the prosecutor or the accused, take judicial
notice of:

(a) all matters of general service knowledge; .
(b) particular facts and propositions of general knowledge that, in view of the state

of commerce, industry, history, language, science or human activity, are at the .
time of the trial so well known in the community where the offence is alleged to
have been committed that they are not the subject of reasonable dispute; and

(c) particular facts and propositions of general knowledge, the accuracy of which is

not the subject of reasonable dispute, that are capable of immediate and accurate
verification by means of readily available sources.
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NOTES

(A) Examples of facts of which members of a court may take judicial notice under (2)(a) of this article are:

(i) thf‘l general duties, authority and obligations of officers and men, having regard to rank, appointment
and status;
(ii) naval, army or air force customs;
(ii) the meaning of service technical terms;
(iv) when and where major military engagements were fought, but not what officers or men participated
or how they conducted themselves; an
{v) the law and usages of war.

(B) Examples of facts of which members of a court may take judicial notice under (2)(%) of tﬁis article are:

(i) the so-called “ordinary course of nature”, such as the fact that extremely cold weather is likely to
be experienced in some localities in January and F ebruary, or the fact that gestation ordinarily listn
for a particular period of time, but not what are the particular limits for extraordinary periods of
gestation; :

(ii) the public coinage and currency; )

(iii) the dangerous character of highway traffic, but not that a particular person is a dangerous driver; and

(iv) the popular meaning of words, but not the scientific or technical meaning.

(C) Examples of facts of which members of a court may take judicial notice under (2)(c) of thisarticle are:

(i) the number of days in a year, a given month or that a certain day of a month was a Sunday, but
not the occurrences on a particular day suc's as the time of sunset;
(ii) the differences in time in places east and west of Greenwich; .
(1ii) the meaning of scientific and technical terms, but not a peculiar meaning within a particular trade
or profession; and
(iv) who are holders ci public office.

(D) When in doubt concerning a fact that is being considered for judicial notice under (2) of this article,
members of a court may, to refresh their memory:

(i) refer to appropriate trustworthy aids such as histories, standard dictionaries, standard almanacs, V
.. the Canada Year Book, the Canadian Law List, international treaties, and scientific records; and
(ii) admit evidence by persons of recognized authority on the particular subject.

M)

Judicial Notice on Request

7. (1) The prosecutor or the accused may request the court to rule that a fact or matter
is within article 15 (Required Judicial Notice) or 16, and he shall, if requested by the court,
furnish the court with information relevant to the fact or matter.

(2) The court shall give the adverse party an opportunity to oppose the gfanting of
the request. ‘

Determination of Propriety of Taking Judicial Notice

i®. (1) When a court proposes to take or appears to be taking judicial notice of a fact
or matter under article 15 (Required Judicial Notice) or 16 (Discretionary Judicial Notice),
or is requested to take judicial notice of it under article 17, both prosecutor and accused
have the right to submit informally evidence and argument as to the competence of the
court to take, or the propriety of the court taking, judicial notice.

(2) When the court or the judge advocate raises a question as to whether judicial
notice may be taken of a fact or matter under article 15 or 16, the judge advocate shall
decide the question, and his decision shall be final.

(3) When determining whether to take judicial notice of a fact or matter, the members
of a court and the judge advocate may consult any source of pertinent information, including
a person, document or book, whether or not furnished by a party, and use the information
obtained therefrom.

(4) If the information possessed by the court, regardless of source, fails to convince
the judge advocate that a fact or matter is clearly within article 15 or 16, he shall rule against
taking judicial notice of the fact or matter. .
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NOTES

(A) Whether or not a fact is one of which a court may with propriety take judicial notice, is a question of
law and not a question of fact. Consequently, the question should be decided by the judge advocate
under QR &0 112.06 (Questions of Law or Mixed Law and Fact where Judge Advocate Appointed).

(B} Careful attention should be paid to the efforts made by a party to demonstrate that a particular fact or -

matter is or is not appropriate for judicial notice. He may for this purpose bring to the attention of the

court, in_formally, any information that tends to show that the truth of the fact or matter is or is not open
to question. (Sce also Note (D) to article 16).

(O] judicial notice of a fact or matter is not taken, either party may formally submit evidence on the point
that judicial notice would have covered.

M)

~—

Effect of Taking Judicial Notice

19. (1) No evidence of a fact of which a court has taken judicial notice need be given by
the party alleging its existence or truth,

(2) When a court has taken judicial notice of a fact, it is conclusively taken to be
true, and no allegedly contradictory evidence is thereafter admissible.

NOTES

(A) Although a party, before the court.has taken judicial notice of a fact or matter, may proceed under article
18 to attempt to demonstrate that the particular fact or matter is not proper for judicial notice, once the
court h>e taken judicial notice of it, its truth has been found, not merely presumed, and no evidence is
afterward admissible to rebut its truth. To admit rebuttal evidence at this stage would be inconsistent
with the basic principle and would defeat the purpose of taking judicial notice.

(B) There may be a case in which judicial notice is taken of the truth of a general proposition and therefore its
truth is conclusive, yet evidence is admissible not to rebut its truth but to establish that a particular thing
is outside the scope of the proposition. For example, courts have taken judicial notice that a cat and dog

usually will fight, but a party may prove that a particular dog is afraid of cats and will run rather than
fight with one.

(M)

PART III — METHODS OF PROOF AND FORBIDDEN
TYPES OF EVIDENCE

Section 5—Character and Similar Faéts

Evidence of Character and Similar Facts Not Ordinarily
Admissible before Finding

20. Except as prescribed in this Section, the prosecutor shall not introduce evidence of
the general bad character or reputation of the accused, or of another act or other acts of
the accused similar in essential respects to the act charged.

Character Evidence

23 . (1) The accused may, by cross-examination or by witnesses, introduce evidence of
his good character or reputation and, if he does so, the prosecutor may similarly introduce
evidence to rebut it. ’

(2) A witness testifying as to the character or reputation of the accused may

(@) report the general reputation of the accused among those who know him or would
know about him respecting traits of his character relevant to the charge; and '

(b) state his personal opinion of the general character of the accused in respects
_relevant to the charge.
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(3) When a witness is testifying as to the character or reputation of the accused, he
shall not give evidence of particular acts of the accused as the basis of his report or opinion
of the reputation or character of the accused, but shall answer questions concerning the
duration and nature of his acquaintance or association with the accused, or with others who
would be likely to know the accused.

(4) Notwithstanding Sections 6 (Hearsay Evidence), 7 (Confessions of Accused
Persons), 8 (Other Kinds of Hearsay Evidence) and 9 (Opinion), hearsay or opinion evidence
permitted under this article is admissible.

(5) This article applies to testimony in the course of examination-in-chief, cross-
examination and re-examination.

Evidence of Similar Facts

22. (1) If it has been established that the act referred to in the charge was done by some-
one, but the state of mind or identity of the actor is in doubt, the prosecutor may, subject
to (2) and (3) of this article, introduce evidence of another act or other acts of the accused
similar in essential respects to the act charged, where either or both of the following facts
are in issue and the evidence tends to pro+ e one or both of them

(a) that the state of mind of the accused was wrongful as charged at the material
time, that is, chat he did the act charged either knowingly, or with wrongful
intent, motive or purpose; or :

(b) that there has been no mistake in the identity of the accused as being the person
who did the act charged.

(2) When attempting to prove the charge against the accused, the prosecutor shall
establish a real suspicion of the guilt of the accused on issues of state of mind or identity
with evidence other than that of essentially similar acts of the accused, before he may
introduce evidence of essentially similar acts of the accused. -

(3) Although the prosecutor has evidence to offer within (1) and (2) of this article,
the judge advocate shall exclude that evidence if he decides that its probative value is slight
or that it would have an undue tendency to arouse prejudice against the accused, thereby
impairing the fairness of the trial. :

NOTES

(A) The decision to admit or exclude evidence as similar facts under this Section should be made by the
judge advocate. For this purpose the judge advocate alone should hear the necessary evidence and argu-
ment. The president and members of the Court should absent themselves from such a hearing (see QR&O
112.06 (Questions of Law or Mixed Law and Fact where Judge Advocate Appointed) and Notes).

(M)

Possession of Property Obtained by Commission of Offence

23, (1) Subject to (2) of this article, when a person is charged with an offence under
section 105 of the National Defence Act of receiving or retaining in possession property
obtained by the commission of a service offence, evidence may be introduced by the prose-
cutor to show :

(a) that property other than the property that is the subject matter of the charge
(i) was found in the possession of the accused, and
(if) was stolen within twelve months before the charge was laid; and

(b) if evidence is adduced that the property that is the subject matter of the charge

was found in the possession of the accused, that the accused was, within five
years before the charge was laid, convicted of an offence :

(i) involving theft, o
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(i) under section 105 of the National Defence Act,
or

(iii) under section 296 or paragraph (b) of subsection (1) of section 298 of the
. Criminal Code, :

and that evidence may be taken into consideration for the purpose of proving that the accused
knew that the property forming the subject matter of the charge was unlawfully obtained.

(2) Subject to article 99 (Credibility — Effect of Answers), this article shall not apply
unless the accused is given at least three days’ notice in writing of the details of the matters
it is intended to prove and, in respect of property other than that forming the subject of
lt)he charge, a descrpition of that property and of the person from whom it is alleged to have

een stolen. :

Offences under Official Secrets Act

24. When a person is charged under section 119 of the National Defence Act with having
committed an offence under subsection (1) of section 3 of the Official Secrets Act, the prose-
cutor may adduce evidence of that person’s character. :

Admissibility after Finding

25. When there has been a finding of guilty and the trial continues to determine the
appropriate sentence, evidence may be submitted in accordance with paragraphs 20 and
21 of QR&O 112.05 (Procedure to be Followed at a Court Martial), QR&O 112.47 (Address
asi to Pu)nishment) and QR &O 113.13 (Procedure to be followed at a Special General Court
Martial).

Section 6—Hearsay Evidence

Hearsay Generally Excluded

286. (1) Except as provided in this Section, Section 7 (Confessions of Accused Persons),
and Section 8 (Other Kinds of Hearsay Evidence), an extra-judicial statement is not ad-
missible. .

(2) Except where the declarant is an accused person whose confession is admissible
under Section 7, and subject to (4) of this article, the declarant must meet the same require-
ments for competence and qualification respecting his extra-judicial statement that a witness
must meet under Section 11 (Oral Testimony), and the credibility of the declarant may be
impeached or supported in the same way as that of a witness under Section 11 in so far as
this is practical.

(3) Subject to (4), (5) and (6) of this article, the reporting witness must be a com-
petent and qualified witness within Section 11, and must personally have heard or seen the
declarant make the hearsay statement in question.

(4) A witness who is a person who would be likely to know about the accused may
report the reputation of the accused among those associated with him, in accordance with
article 21 (Character Evidence) and article 34 (Declarations on Character Reputation of
Accused).

(5) A witness may offer primary or secondary evidence of a document as permitted
by Section 13 (Documents), if the documentary statement concerned is admissible under
article 51 (Public Documents), 52 (Public Documents of Other Countries), 53 (Documents
of Canadian Forces) or 54 (Regular Entries).
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(6) An expert witness may quote the hearsay statement of another expert as permitted
by articles 56 (Expert Opinion as Hearsay) and 57 (Statements in Learned Treatises).

NOTES

(A) For the purposes of these Rules, hearsay has been treated broadly as meaning all out-of-court statements
relevant to a charge. Of these statements, some are excluded from evidence in spite of their relevance,
while the others remain admissible like most other items of relevant evidence. Section 6 (Hearsa:
Evidence) sets out these two classes of extra-judicial statements by providing in article 26 that all su
statements are inadmissible and to be excluded except such of them as can be brought within the terms
of the types of such statements mentioned in articles 27 to 34 and Section 7 (Confessions of Accused
Persons) and Section 8 (Other Kinds of Hearsay Evidence). In other words, articles 27 to 34 and Sections
7 and 8 contain the list of admissible type of hearsay statements.

M)

Words as Facts in Issue

2'7. An extra-judicial statement is admissible and may be quoted by a reporting witness
where the essential elements of the offence charged are such that the words constituting the
statement might themselves be

(a) the very means or instrument whereby the offence charged was committed,
(b) an essential feature of the commission of the offence charged,

{c) an indispens-ble preliminary to the commission of the offence charged, or
(d) the substance of a legal defence to the offence charged.

NOTES
(A) Examples:
(1) Words as the very means or instrument of an offence: . .
seditious or treasonable words, perjury, libel, words of agreement between collaborators in crime.

(ii) Words as an essential feature of the offence charged:
words of agreement or instruction between collaborators in crime (co-conspirators), false represen-
tation used as part of a scheme to obtain money by false pretences. -

(iii) Words constituting an indispensable preliminary to the offence charged:
words in which a military order was given, when the charge is disobedience of that order.
(iv) Defences: . . . :
words of provocation or insult, where sufficient provocation nullifies the offence charged, e.g., suffi-
--cient provocation reduces murder to manslaughter. :

M)

Words Essential to Give Character to Acts that are
Facts in Issue

28, (1) For the purposes of this article, “‘acts” does not include the uttering of coherent
words. '

(2) When a person has done acts that are alleged to be criminal acts according to the
charge, but their criminal character by themselves is ambiguous or doubtful, words of the
actor or another person present that were substantially contemporaneous with the acts and
that suggest some further inference concerning the nature or quality of the acts are, subject
to (3) of this article, admissible and may be quoted by a reporting witness.

(3) The words of a declarant under (2) of this article shall not be admissible if the
party to whom the statement is adverse shows that the declarant had motive and opportuni-
ty before making the hearsay statement to contrive deceitful words to his own advantage,
and in the particular circumstances was likely to have done so.

NOTES
(A) For example, the act of handing over or receiving money may be explained by words of the payer or payee
as a gift or a loan or a bribe or the sharing of ill-gotten gains. Also the words of a possessor of stolen goods
at the time they were found in his possession may indicate whether his possession was innocent or frau-
dulent.

M)
22
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Words Essential to Prove Relevant Mental or
Internal Physical State

29. (1) When the formation, occurrence or existence at some moment or during some
period of a particular state of mind or internal physical condition of a person is relevant
directly or indirectly to proof of the charge, words uttered by that person contemporaneously
with the formation, occurrence or existence of that mental or physical state, and manifesting
or implying something about the nature of it, are, subject to (2) of this article, admissible
and may be quoted by a reporting witness. '

(2) The words of a declarant under (1) of this article shall not be admissible if the
party to whom the statement is adverse shows that the declarant had motive and opportuni-
ty before making the hearsay statement to contrive deceitful words to his own advantage,
and in the particular circumstances was likely to have done so.

NOTES

(M)

Spontaneous Words in Emergency Situation

30. Where a person has participated in or observed acts or events with which the charge
in question is concerned, and these acts or events were of an exciting, startling or shocking
character, words about them spoken spontaneously by the participant or observer, while he
'was under the influence of the original excitement or shock engendered by those acts or
events, whether during or after their occurrence, are admissible and may be quoted by a
reporting witness.

NOTES

(A) An example would be the spontaneous words concerning the collision of persons involved in or observing
a collision of automobiles. :

(M)
Complaints
31. (1) For the purposes of this article

(@) “‘complaint” means an extra-judicial statement concerning an offence made
after the alleged commission of that offence to a person other than the accused
by the person in respect of whom it is alleged to have been committed; and

(b) “complainant” means a person who has made a complaint.

(2) Subject to (3) of this article, a complaint is not admissible but the fact of a
complaint having been made is admissible in respect of any offence.

(3) The details of a complaint, in so far as they relate to the chiarge, are admissible
for the purposes-of (4) of this article if

(a) - the offence charged is a sexual offence;

(b) -the complainant has given evidence at the trial; and

(c) the prosecutor proves that the complaint was made .

(i) at the first opportunity reasonably available after the offence was committed,
and .

(i) spbntaneously, and not elicited by leading questions, inducement or inti-
midation.

(4) A complaint shall not be considered as evidence of the facts complained of, but
may be considered as evidence of the consistency or otherwise of the conduct of the complain-
ant with the evidence given by the complainant. :
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(A) The admissibility of a complaint is a matter to be decided by the j udge advocate.

(B) A oomp(llaint should be proved by calling both the complainant and the person to whom the complaint
was made.

(C) A complaint does not constitute corroboration within the meaning of article 85 (Corroboration of Certain
Offences) of the complainant’s evidence in such a case, and the judge advocate must so advise the court.

(D) Where a complaint has been admitted, the judge advocate must advise the court, in accordance with
(4) of this article, of the purpose for which it may be considered as evidence.
(M) ‘

Dying Declarations

32. The words of a deceased person whose death is the subject of the charge are admissible

and may be quoted by a reporting witness if

(a) they are concerned with the facts leading up to or attending the injurious act
which resu]ted in the declarant’s death;

(b) they were spoken while the declarant had a settled hopeless expectation that his
death was near, whether or not death did thereafter occur as or when expected ;
and :

(c) it appears that the declarant had completed uttering what he wished to say
before death intervened.

Statements Made in Course of Duty by Persons since Deceased

33. An extra-judicial statement made during the lifetime of a declarant since deceased is,
in so far as it relates to the charge, admissible and may be quoted or submitted by a reporting
witness as proof of the facts which it was the duty of the declarant in the ordinary course of
his business to include in that statement, if the declarant

(a) had a personal knowledge of the facts; S

(b) had a duty to make the statement in the ordinary course of his business;

(c) made the statement at or near the time of the act or event to which it relates; and
(d) had no motive to misrepresent the facts.

Declarations on Character Reputation of Accused

34 . When, in accordance with article 21 (Character Evidence), a witness is called at a
court to testify as to the reputation of the accused respecting traits of his character relevant
to the charge, the hearsay statements on this subject of other persons who had or who have
some significant direct or indirect association with the accused are admissible and may be
quoted by the witness.

Self-Serving Evidence

38. (1) For the purposes of ‘this article, “self-serving evidence” means any extra-judicial
statement of the accused, or evidence of any other nature manufactured, created or arranged
by the accused, that tends to exonerate him of the charge. :

(2) Except to the extent that it may be admissible under article 27 (Words as Facts
in Issue), 28 (Words Essential to give Character to Acts that are Facts in Issue), 29 (Words
Essential to Prove Relevant Mental or Internal Physical State), 30 (Spontaneous Words in
Emergency Situation) or 60 (Kinds of Hearsay not Specifically Covered), and subject to the
tr)ight of the accl:cusedto give evidence, self-serving evidence is not admissible when submitted

v an accused. : o :
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Section 7 — Confessions of Aci:used Persons

Types of Confessions
36. Confessions are judicial, official, or unofficial.

Judicial Confession Explained

31. When, at his trial, the accused chooses to make a complete or partial admission of incriminating facts
in respect of an offence for which he is being tried, he may make a judicial confession

(@) by pleading guilty, including pleading guilty subject to variations and exceptions, when this plea
is accepted by the court under QR&O 112.25 (Acceptance of Plea of Guilty); »

(b) after pleading not guilty, and whether or not he also decides to testify as a witness under oath,
by personally or through his counsel or defending officer admitting, for the purpose of dis-
pensing with proof, any fact the prosecutor must prove; or

(c) after pleading not guilty, and having elected to testify under oath as a witness in accordance

with article 73 (Privilege of Accused), by making a self-incriminating statement in the course
of his testimony. :

Effect of Judicial Confession

38. (1) Subject to QR&O 112.26 (Change of Plea During Trial), when a plea of guilty has been made
by the accused and accepted by the court, it is conclusive proof of guiit.

(2) - If the accused, after pleading not guilty, admits, other than in the course of his own testimony,
- a fact alleged against him, the court may accept that admission as conclusive proof of the fact : concerned.

3) “If the accused testifies on his own behalf, the court may believe or disbelieve his testimony in
whole or part, including a self-incriminating statement made in the course of that testimony.

Official Confession Defined

39. (1) An official confession is a confession made by the accused, whether or not he has been charged,
or might expect to be charged, with an offence at the time of making a statement

(@) when testifying as a legally compellable witness in the course of any judicial or other official
proceeding or inquiry, civil or military, other than his own trial for the offence in question; or

(b) in the course of giving information pursuant to regulations, or orders issued by the Chief of the
Defence Staff under. QR&O 1.23 (Authority for the Chief of the Defence Staff to Issue Orders
and Instructions), or in response to an order to him by a superior officer to give information
required for any proper military purpose. : '

(2) Notwithstanding paragraph (b) of (1), a statement made by the accused in the course of giving
information in respect of an accident that has occurred outside Canada involving a motor vehicle under the
care, charge or control of the accused is not an official confession for the purpose of these Rules to the
extent that the accused, if the accident had occurred in Canada, would have been required by subsection (2)
. of section 221 of the Criminal Code to make the statement.

Admissibility of Official Confession

40. (1) Subject to (2) of this article, an official confession by the accused shall not be admissible or
used in his trial for an offence in respect of which it is a confession.
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(2) When the charge involves perjury, giving false or contradictory evidence, or makmg a false or
contradictory statement, and is based upon a previous statement of the accused purportmg at least in part to
be an official confess10n the prosecutor may introduce this previous statement in evidence.

v Unofficial Confession Defmed

41.  An unofficial confession is a self-incriminating statement made by the accused respecting the offence
charged, other than a statement which is a judicial confession under article 37 (Judicial Conféssion
Explained) or an official confession under article 39 (Official Confession Defined), and includes a statement
made by the accused to civil or military police or other persons in authority as defined in paragraph (3) of
article 42, whether or not in response to questions by such a person.

Admissibility of Unofficial Confession

42. (1) Subject to (9) of this article and to Section 10 (Effect of Public Policy and Privilege), a state-
ment by the accused alleged to be an unofficial confession may be introduced in evidence by the prosecutor
if he proves that

(@) there is evidence that the éccused did make the statement attributed to him; and

(b) the statement was voluntary in the sense that it was not made by the accused when or because
he was or might have been significantly under the influence of

(i) fear of prejudice induced by threats exercised, or
(ii) hope of advantage induced by promises held out,
in relation to the offence in question, by a person in authority.

(2) The only inducements by way of threats or promises significant for the purpose of excluding a
statement of the accused under (1) of this article are those that a reasonable man would think mlght have a
tendency to cause an innocent accused person to make a false confession.

(3) A person in authority is one who was in a position relative to the accused at the material time
to exercise or hold out inducements of the character described in (1) and (2) of this article, or was someone
who might reasonably have appeared to the accused to be in such position,

(4) A person may be a person in authority within (3) of this article and possess power by military
law to order the accused to answer relevant questions, and yet clearly not exercise nor purport to exercise
this power in a particular case, so that a voluntary confession within (1) and (2) of this article might in
some circumstances be made by the accused to such a person.

(5) A person who holds a higher service rank than the accused is not, for that reason alone, a person
in authority within (3) of this article.

(6) Subject to (7) of this article, when an unofficial confession is admissible under th1s article, the
whole of it, including any part that is exculpatory, shall be admitted.

(7) When an unofficial confession contains a statement that the accused has comm1tted an offence
other than that with which he is charged, the part of the confession relating to that other offence shall not
be admitted unless it is relevant to and otherwise admissible in respect of the offence with which he is
charged.

(8) The admissibility of an alleged unofficial confession tendered by the prosecutor should be deter-
mined at a hearing by the judge advocate in the absence of the court.
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(9) The admissibility of a statement made by an accused in the circumstances described in 2) of
article 39 to the extent that the statement is not an official confession shall be determined in accordance
with the rules of evidence that would have been applied by a Court of criminal jurisdiction as defined in
the Criminal Code siting in Ottawa if the statement had been made by the accused in the course of giving
his name and address pursuant to subsection (2) of section 221 of the Criminal Code.

NOTES

(A) Ifaconfession has been made as a result of a threat or promise by a person in authority as explained in (2) and (3) of
this article, a subsequent confession will be considered to flow from the same influence. A subsequent confession
must therefore be rejected unless it appears from clear and positive evidence that the improper influence had dis-
appeared before it was made,

M)

Statements in Presence of Accused

43. (1) When a statement has been made by another person in the presence of the accused that, if true,
would incriminate the accused in whole or in part respecting the offence in question, and the statement was
fully understood by the accused, then if it was also clear from the contemporaneous words, conduct or
demeanour of the accused that he accepted the statement as true in whole or in part, the statement to the
extent that lLie so accepted it may be treated as an unofficial conifession made by the accused.

(2) Whether a statement described in (1) of this article should be deemed to have been fully under-
stood and accepted by the accused as true in whole or in part is, as regards admissibility, a question for the
judge advocate under (8) of article 42, :

Evaluation of Unofficial Confession

44. (1) The decision as to the truth or falsity in whole or in part of an unofficial confession is exclusively
a matter for the court. : '

(2) It is the duty of the court to consider whether an unofficial confession is to be believed or
disbelieved in whole or in part in the light of its nature, the circumstances in which it was made, and other
relevant and admissible evidence available.

(3) The court may convict on the basis of a complete unofficial confession alone, if it is satisfied
beyond a reasonable doubt of its truth. '

Accomplice’s Evidence

45. Subject to article 46, where two or more persons are accused of complicity in the same offence, the
confession of any one of them is admissible evidence against that one alone, and not against the others.

Conspirator’s Evidence

46. (1) When two or more 'persons are alleged to have been parties to a common criminal plan or design,
the words of one of them, apparently spoken or written as part of or in furtherance of the formation or
carrying out of that plan, are admissible as evidence against the others as well as against the speaker or
writer. ’

(2) Paragraph (1) of this article applies whether the charge alleges the conspiracy itself, or the
commission of the offence planned, or the attempt to commit it, and whether an accused is charged singly,
or jointly with the alleged co-conspirator whose words purport to incriminate them.

(3) The probative value of evidence admitted under (1) of this article is a matter for the court.
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Evidence Discovered from Inadmissible Confession

4]1. Where an official or unofficial confession is inadmissible under article 40 (Admissibility of Official
. Confession), or 42 (Admissibility of Unofficial Confession), but has led to the discovery of other evidence of
independent probative value tending to show the accused guilty as charged, that evidence may be given or
produced in the usual way by prosecution witnesses, and they may also tell the court that the evidence was
discovered because of information given by the accused, but there shall be no other reference to the
inadmissible confession.

Self-Incrimination

48. Except as provided in these Rules, an accused person, when giving evidence, has no privilege against
self-incrimination by his own statements.

Statements not Treated as Confessions
49. A Statement that meets the conditions for admission in article

27  (Words as Facts in Issue),

28 - (Words Essential to Give Character to Acts that are Facts in Issue),

29  (Words Essential to Prove Relevant Mental or Internal Physical State),
30 (Spontaneous Words in Emergency Situation), or

60  (Kinds of Hearsay not Specifically Covered)

need not-also meet the requirements of this Section, though the statement is classifiable as an unofficial
confession,

Section 8 — Other Kinds of Hearsay Evidence

Statements by Persons Other than Accused Made in Judicial or Other Official Proceedings

50. (1) Evidence taken on commission under section 155 of the National Defence Act is admissible as
provided therein.

(2) When an accused person has been tried by court martial and found guilty, but a new trial on the
- same charge has been ordered, evidence given at the former trial by a witness other than the accused ‘may be
. quoted at the new trial when proved as provided by Section 13 (Documents) if it appears that

(@) the former witness is not available to testify at the new trial because he refuses to be sworn or
to give evidence at the new trial, or he is dead, or insane, or absent from the country where the
trial is being held, or so ill as to be unable to travel ;and

(b) the evidence of the former witness was given in such circumstances that the parties had full
opportunity to exercise their respective rights of examination of the witness.

NOTES

(A) Section 155 of the National Defence Act, provides: )
“155. (1)  Where it appears to the Judge Advocate General, or to such person as he may appoint for that
purpose, .

(@)  thattheattendance at a trial by court martial of a witness for the prosecution is not readily obtainable because
the witnessis ill or is absent from the country in which the trial is held, or that the attendance of a witness for
the accused person is not readily obtainable for any reason, or

(b) that the attendance of a witness for the prosecution at a trial by court martial in any place out of Canada is
not readily obtainable and under the. law of that place there is no provision for compulsory attendance of that
witness at such court mm_'tial,

the Judge Advocate General, or such person as he may appoint for that purpose, may appoint any officer or other
qualified person, in this section referred to asa “commissioner”, to take the evidence of the witness under oath,
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(2). The document containing the evidence of a witness, taken under subsection (1) and duly certified by
the commissioner, is admissible in evidence at a court martial to the same extent and subject to the same objections
as if the witness had given that evidence in person at the trial. :

(3)  Where in the opinion of the president of a court martial, a witness whose evidence has been taken on
commission, should in the interests of justice appear and give evidence before the court martial and that witness is
not too ill to attend the trial and is not outside the country in which the trial is held, the president may require the
attendance of that witness. )

(4)  Repealed. R.S.C. 1952, c. 310,'s. 2 (10). L

(4) At any proceedings before a commissioner the accused person and the prosecutor are entitled to be
represented and the peisons representing them have the right to examine and cross-cxamine any witness.

(5)  The accused person shall, at least twenty-four hours before it is admitted at the court martial bé
furnished without charge with a copy of the document mentioned in subsection (2). 1950, c. 43, 5. 155.”

o

Public Documents

5. (D Subjéct to article 55 (Limitations on Admission of Certain Documents), a public document is
admissible in evidence at a court martial when relevant to the charge.

'(2)_ The making and content of a public document may be proved in the manner provided in Section
13 (Documents) without requiring the personal appearance of the maker as a witness.

. (3) A public officer making a public document need not have personally observed or experienced
the facts which he records or certifies by virtue of his duty or office; it is enough if the information con-
cerned has come to him in a manner considered reliable and usual in the discharge of his duty or the exercise
of his authority, and this includes facts reported to him by his superiors, equals or subordinates or by mem-
bers of his staff, when acting in the discharge of their duties or the exercise of their authorities. '

(4) Public documents may be in any form including registers, récords, books, maps, recordings,
photographs, returns, reports and letters. :

(5) It is immaterial for purposes of admission how public documents are filed, collected, bound or
stored by the person or persons responsible for their custody, or whether such documents are normally -
classified for security purposes and it is not a requirement for its admissibility that a public document should
form part of a register or record to which members of the general public are entitled to access, it is enough if
the document was made for any official purpose.

Public Documents of Other Countries

52. (1) For the purposes of this article, a-public officer of a country other than Canada is a person who
in the opinion of the judge advocate appears to hold an equivalent position and to possess similar authority
to a Canadian public officer. : :

(2)  The judge advocate may permit a documentary statement made for an official purpose by a
public officer of a country other than Canada to be admitted in evidence to the same extent and in the
- same manner than an equivalent Canadian public document would be admissible under article 51 and
Section 13 (Documents). '

Documents of Canadian Forces

53. Subject to article 55 (Limitations on Admission of Certain Documents), and without limiting the
general provisions of article 51 (Public Documents), the following classes of service documents are deemed
to be public documents and may be proved in the manner provided in Section 13 (Documents) without re-
[quiring the personal appearance of the maker as a witness S

(@) orders and instructions issued in writing by or on behalf of military commanders under the

authority of Queen’s Regulations and Orders; or
(b) official gradation and seniority lists; and

(¢)  documentsand records kept for official purposes, including those kept in respect of officers and
men. . :
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NOTES

(A)  Section 153 of the National Defence Act provides in part:

*“153. (1) Such classes of documents and records as are prescribed in regulations made by the Governor in
Council may be admitted as evidence of the facts therein stated at trials by court martial or in any proceedings before
civil courts arising out of such trials, and the conditions governing the admissibility of such classes of documents and
records or copies thereof shall be as prescribed in those regulations.”

™)
Regular Entries

B4. Subject to article 55, a record in any business of an act, condition or event, in so far as relevant, shall
be admissible in evidence if proved under article 106 (Proof of Regular Entries) or 107 (Bankers® Books).

.. Limitations on Admission of Cerb_uin Documents

55. Except as specified in this article, and notwithstanding articles 51 (Public Documents), 52 (Public -
Documents of Other Countries), 53 (Documents of Canadian Forces) and 54, the following documents shall
not be admitted in evidence at a court martial ‘

(a) asynopsis prepared pursuant to QR&O 109.02 (Preparation and Disposal of Synopsis);
(b) areport of a civil or military investigation relating to the alleged offence; '

(¢) a document that contains a statement classifiable as an official or unofficial confession by the
accused except when such evidence is admissible under Section 7 (Confessions of Accused
Persons);

(d) the record of evidence given before, or the findings or decision of, another judicial or official

" tribunal or body specifically concerned with the investigation of or punitive action in relation

to, the acts and events that form the subject of the charge against the accused before the court

martial in question except when necessary as evidence in support of a plea of the accused in bar

of trial on the basis of a previous acquittal or conviction for the same offence in accordance with

section 57 of the National Defence Act and QR&O 112.24 (Plea in Bar of Trial), or when

admissible under article 40 (Admissibility of Official Confession), or article 50 (Statements by
Persons Other than Accused made in Judicial or Other Official Proceedings); or

(e) the record of a previous conviction of the accused by a judicial or disciplinary tribunal, except
when such evidence is admissible under (d) of this article, Section 5 (Character and Similar
Facts) or article 99 (Credibility — Effect of Answers).

NOTES

(A) A documentary statement referred to in (c) of this article must, if it is to be admissible, meet the requirements of
Section 6 (Hearsay Evidence), or Section 7 (Confessions of Accused Persons).

(B) A documentary statement described in (d) of this article must, if it is to be admissible, meet the requirements of
article 40 (Admissibility of Official Confession), or article 50 (Statements by Persons Other than Accused Made in
Judicial or Other Official Proceedings).

(C) A document described in (e) of this article must, if it is to be admissible, meet the requirements of subparagraph (d)
of this article, Section 5- (Character and Similar Facts) or article 99 (Credibility — Effect vof Answers).
™ '

Expert Opinion as Hearsay

56. When the opinion evidence of an expert admissible under Section 9 (Opinion) is based in whole or in
part on the hearsay statement of another expert in the same field, that statement is admissible as part of or
as a basis for the opinion evidence (see also article 63 (Opinion of Expert Witness)).

Statements in Learned Treatises

57. Statements in a learned treatise are admissible in evidence if the treatise is identified as authoritative
by a witness who is expert in the field with which the treatise is concerned, and any expert in the same field
may be asked to explain statements in the treatise (see also article 63 (Opinion of Expert Witness)).

AL18 _ 30




QR&O Appendix XVII

Evidence

Statutory Declarations

88. A relevant statement contained in a statutory declaration is admissible under sub-
section (2) of section 153 of the National Defence Act.

NOTES
(A) Section 153 of the National Defence Act provides in part:

.. ,"*153. (2) A court martial may receive, as evidence of the facts therein stated, statutory declarations
made in the manner prescribed. by the Canada Evidence Act, subject to the following conditions,
(a) where the declaration is one that the prosecutor wishes to introduce, a copy shall be served upon
- the accused person at least seven days before the trial;

(b) where the declaration is one that the accused person wishes to introduce, a copy shall be served

upon the prosecutor at least three days before the trial; and
(c) at any time before the trial the party upon whom the copy of the declaration has been served
under paragraph (a) or (b) may notify the opposite party that he will not consent to the decla-

ration being received by the court martial, and in that event the declaration shall not be received.
1950, c. 43, s. 153.” :

M)

Mode of Proving Documentary Statements and Effect of Admission

89. '(1) Except where special provision is made in these Rules, the party who seeks to
rely on a documentary statement admissible under this Section ‘must prove the existence,

character and content of the document concerned by primary or secondary evidence in _

accordance with Section 13 (Documents).

(2) The admission of adocument does not mean that statements contained in it must
be accepted as accurate.

(3) The probative value of a documentary statement, the character and content of
which has been established, is a matter for the court to determine.

Kinds of 'Iiearéay not Specifically Covered
80. A hearsay statement of a kind not specifically dealt with in Sections

6 (Hearsay Evidence),
7 (Confessions of Accused Persons), and
8 (Other Kinds of Hearsay Evidence),

is admissible and may be quoted by a reporting witness, if

(a) it would be admissible in a trial involving the same charge or issue in a civil court
sitting in Ottawa, and

“(b) its admission would not reduce in any way the r‘ighté and privileges of the accused
against self-incrimination as provided by these Rules.

NOTES :
(A) The effect of this article is that exceptions to the hearsay rule that are not specified in these Rules are

still in effect and may be invoked, if required. These exceptions are rarely applicable before courts martial,
Examples are:

Declarations against Interest,

Declarations by Testators as to Contents of will,
Declarations as to Public and General Rights, and
Declarations as to Pedigree.

M)

Section 9—Opinion

Opinion — General Rule

61 . Except as provided in this Section and Sections § (Character and Similar Facts) and
8 (Other Kinds of Hearsay Evidence), the opinion of a witness is not admissible in evidence.
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Expert Witness

62. (1) When permitted to give an opinion under this Section or Section 8 (Other Kinds
of Hearsay Evidence), an expert witness may give the court that opinion whether or not
he has observed the facts needing further interpretation.

(2) Unless leave is granted by the judge advocate before any experts have been called
by a party, not more than three experts may be examined by that party. »

Opinion of Expert Witness

63. (1) When a matter is within the special knowledge of an expert witness, he may give
his expert opinion of the direct or indirect significance relative to the charge or issue

(a) of certain relevant facts that have been or may be established by evidence; and
(b) hypothetically on the basis of any acceptable version of the facts.

(2) An expert witness may be questioned as to the grounds of his opinion, and in
answering may quote the hearsay statement of another expert in the same field (see also
articles 56 (Expert Opinion as Hearsay) and 57 (Statements in Learned Treatises)).

Opinion Evidence of Ordinary Witness

64. (1) Subject to (2) and (3) of this article, an ordinary witness may give his opinion of
the significance relative to the charge or issue of certain relevant facts needing further
interpretation if .

() those facts were observed or experienced by him; and

(b) the inference embodied in his opinion is of a type that persons without special
competence in such matters are qualified to make with some accuracy on the
basis of their everyday knowledge or experience.

(2) An ordinary witness may give his opinion under (1) of this article whether or not
he can remember the particular personally observed or experienced facts on which he based
it, if it was so based.

(3) An ordinary witness shall not give his opinion under (1) of this article if the
members of the court are clearly in as good a position as is the witness himself to form the
necessary opinion. ;

(4) When permitted to give an opinion under (1) of this article, an ordinary witness
may be questioned as to the grounds of his opinion.

NOTES

(A) As a general rule an ordinary witness should tell of the facts he observed by his own senses with as much
particularity as is practicable and reasonable, leaving the members of the court to decide the proper
inference to be drawn. Much time and effort would be wasted if ordinary witnesses _were allowed to
sgeculate without limit about inferences that members of the court are just as well qualified to make for
themselves. Nevertheless, because of his personal observation of relevant facts, the occurrence of which
cannot be reproduced for the court, the ordinary lay witness may be in a better position than the members
of the court to infer general facts from particular ones. For instance, on the issue of the identity of the
accused, an ordinary witness may testify that the accused looks to him like the very man he saw running
away from the scene of the crime just after it was committed. This is opinion or inference based on more
particular facts. If the witness is able so recall particular points of similarity that impress him, then of
course he tells of them too, but he may give his conclusion on identification. He may, for example, recall
the colour of the hair of the fugitive and a peculiar scar on his face. These same considerations apply to
other “facts’ which need to be arrived at by opinion or inference, such as drunkenness or the speed of
vehicles. On the other hand, obviously there are many matters where the opinion or inference needed can
be supplied only by an expert, whetﬂer or not the expert personally perceived anything relevant. An
engineer is needed to give an opinion on the reason for the collapse of a bridge and a chemist or pathologist

to tell of the effect of a poison.

M)
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Opinions of Experts and Ordinary Witnesses

85. Where in the circumstances the requirements of both articles 63 (Opinion of Expert
Witness) and 64 can be satisfied by an expert and an ordinary witness respectively, each
may give his opinion of the significance relative to the charge or issue of the same facts.

NOTES

(A) While there is some degree of personal interpretation in all appreciation and reporting of facts by those
who observe or experience them, many facts as originally given in evidence need further interpretation
to establish their full and true significance with reference to the charge or issue. Opinion evidence is further
interpretation by a witness concerning the direct or indirect significance in relation to the charge or issue
of certain relevant facts in evidence. .

M)

Opiﬁion in Comparison of Writing ,

- 86. Comparison of a disputed writing with any writing proved to the satisfaction of the
court to be genuine may be made by witnesses acquainted with the writing, or skilled in the
comparison of writing, or by the court itself; and the writing, and the evidence of witnesses

respecting it, may be submitted to the court as evidence of the genuineness or otherwise of
the writing in dispute. :

‘Section 10—Effect of Public Policy and Privilege

Secrecy

69. When disclosure of any facts relative to the charge would, in the opinion of the conv-
ening authority, be prejudicial to national defence, good international relations or other
national interests, evidence of thosc facts may not be given at a trial open to the public but,
subject to article 68, may be given at a trial when the public has heen excluded in accordance
with QR&O 112.10 (Who May be Present at a Court Martial).:

Effect on Trial if Secrecy Precludes Disclosure

68. If in the opinion of the convening authority the need for secrecy of information relative
to the charge concerning national defence, good international relations or other national
interests is so vital that the facts concerned should not be disclosed even at a trial from
which the public has been excluded, the charge

(a) shall not be proceeded with, if in the opinion of the convening authority the
accused would be prejudiced unless evidence of those facts is adduced; or

(b) shall be proceeded with and no evidence of those facts given, if the convening
authority is of the opinion that the accused would not be prejudiced if no evidence
of those facts is adduced. .

Decisions on Secrecy

69. (1) The convening authority shall in consultation with the Judge Advocate General
or his representative make the decisions required under articles 67 (Secrecy) and 68.

(2) The decisions and opinions of a convening authority under articles 67 and 68
shall be given in writing. :
Concealment of Identity of Informants

7®. (1) Subject to (2) of this article, a witness who is officially associated with the prose-
cution may refuse to answer questions concerning the identity of any informant who assisted
in furthering the prosecution. C

33




Appendix XVII o - - QR&O

Evidence

(2) If, in the opinion of the judge advocate, it is essential to a fair trial that an in-
formant should be identified and called as a witness, the court shall direct a witness referred
to in (1) of this article to answer questions as to the identity of the informant.

Governmental Privilege on Disclosure

- 7. Except as provided in this Section or in an Act of the Parliament of Canada, there is
no official or governmental privilege to withhold relevant evidence from a court martial.

Privilege — Generally

2, Except as provided in this Section, no person is privileged to refuse to disclose or to
prevent any other person from disclosing a communication or to refuse to produce a document
that has passed between them. :

Privilege of Accused

73. (1) The accused is not a compellable witness, but he may, at his option, give evidence
when by Queen's Regulations and Orders he is permitted to do so. '

(2) Neither the court, the judge advocate nor the prosecutor shall comment upon
the failure of an accused to testify.
Privilege of Spouse of Accused

4. (1) Subject to (2) of this article, the spouse of the accused may not be compelled to
testify either on behalf of the defence or the prosecution.

(2) The spouse of the accused may be compelled to testify for the prosecution without
the consent of the accused in cases where the accused is charged ) :

(a) with inflicting personal injuries by violence or coercion on his spouse; or

(b) under section 119 of the National Defence Act with an offence under section 33 or
34 of the Juvenile Delinquents Act or with an offence under sections 135 to 138,
140, 142 to 147, 149, 155, 156, 157, 158, 164, 184, 186, 189, 234 to 236, 241 to 244,

275, paragraph (c) of section 408 of the Criminal Code, or an attempt to commit
an offence under sections 138 or 147 of the Criminal Code.

(3) Neither the court, the judge advocate nor the prosecutor shall comment upon
the failure of the spouse of an accused to testify.
Communications during Marriage

75. A husband is not compellable to disclose any communication made to him by his wife
during their marriage, and a wife is not compellable to disclose any communication made
to her by her husband during their marriage.

Witness — Incriminating Questions

6. The position of a witness at a court martial in respect of incrimina_fing questions is
governed by article 97 (Examination of Witnesses — Incriminating Questions).

‘Solicitor-Client Privilege
"7« (1) For the purposes of this article, *‘legal adviser"” means
(a) a defending officer, counsel or adviser qualified under QR &O 111.60, and

(b) a solicitor.
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(2) A legal adviser is not permitted, except with his client's express consent, to
disclose, either during or after the termination of his employment,

(a) any communication, oral or documentary, made to him as legal adviser, by or on
behalf of his client, or

(b) any advice given to his client by him as legal adviser.
(3) A clerk, stenographer or assistant of a legal adviser is not permitted to disclose

any matter relevant to the case of a client of that legal adviser learned by him or disclosed
to him in the course of his employment except with the express consent of that client.

(4) No person may be compelled to disclose any communication that he has made to
his legal adviser. ‘

(5) Paragraphs (2), (3) and. (4) of this article do not apply to

(a) a communication made in furtherance of any criminal purposes; or

(b) a fact the legal adviser became acquainted with otherwise than in his character
as legal adviser or which his clerks, stenographers or assistants became acquainted
with otherwise than in the course of their employment.

NOTES

(A) This article does not prohibit evidence being given as to the facts in respect of which a’ communication is
made to a legal adviser, if it is otherwise admissible. It merely prohibits the proof of such facts by the
communications to a legal adviser.

M)

Penitential Privilege

'¥8. (1) For the purposes of this article, “penitential communication’ means a confession
of culpable conduct made secretly and in confidence by a person to a clergyman or priest
in the course of the discipline or practice of the church or religious denomination or organiza-
tion of which the person making the penitential communication is 2 member.

(2) A person making or receiving a penitential communication may refuse to disclose,
or prevent a witness from disclosing, that communication if he claims the privilege and the
judge advocate finds :

(a) the communication was a penitential communication; and

(b) the witness is the person who made the penitential communication or the clergy-
man or priest to whom it was made.

PART IV — PERMITTED METHODS OF PROOF
Section 11—Oral Testimony

Competence of Witnesses

'@®. Every person is competent as a witness unless the judge advocate finds that he is
incapable of

(a) making his evidence intelligible, whether by expressing himself so as to be under-
stood by the court directly, through interpretation by a person who can under-
stand him, or in any other manner; or

(b) understanding the duty of a witness to tell the truth.
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Testimonial Qualification of Witness

80. (1) Subject to (2) of this article, a witness may testify only to relevant matters that
he has perceived with his own senses.

(2) A witness may testify to matters that he has not perceived with hiS own senses
when permitted to do so under Part 111 (Methods of Proof and Forbidden Types of Eviden-
ce), or under article 82 (Testimony by Graphic Media).

Qualification of Expert Witness

81 . A witness is an expert witness and is qualified to give testimony if the judge advocate
finds that

(a) to perceive, know or understand the matter concerning which the witness is to
testify requires special knowledge, skill, experience or training;

(b) the witness has the requisite knowledge, skill, experience or training; and
(c) the expert testimony of the witness would substantially assist the court.

Testimony by Graphic Media

82. (1) For the purposes of this article, ‘‘graphic medium” means a model, map, diagram,
photograph or other pictorial or graphic mode of description and includes a record of data,
experience, communications or events made by accurate mechanical, electrical or other
scientific methods.

(2) Subject to (3), (4) and (5) of this article, testimony may be given or supplemented
by a graphic medium.

(3) A graphic medium shall be presented as part of the testimony of a witness who
has sufficient knowledge of. the facts represented to prove that the graphic medium used
does accurately represent them. _

(4) A photograph or other mode of depicting facts, made with scientific apparatus
that is capable of disclosing data not perceivable by the unaided sense, may be admitted as
part of the evidence of a witness who can prove that the apparatus was of a standard make,
in good condition and used by a competent operator.

(5) If proved to be trustworthy, a mechanical, electrical or other device may be
employed to display or render audible to the court the data, experience, communications or
events recorded by a graphic medium admitted under this article.

Testimony of Accomplice

831. (1) When evidence is given by a person who may be an accomplice, the judge advocate
shall :

(a) instruct the court as to what in law makes a person an accomplice;

(b) direct the attention of the court particularly to the facts in evidence implicating
the witness in the offence charged; and :

(c) submit to the court the issue as to whether or not the facts implicating the witness
would make him an accomplice.

(2) Subject to the directions given in connection with articles 85 (Corroboration of
Certain Offences) and 86 (Child’s Evidence) if the only evidence against the accused is
that given by a witness who may be an accomplice, the judge advocate shall, either
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() instruct the court that, if it concludes that the witness was at any stage an ac-
complice in the offence charged, there is danger of injustice in convicting the
accused of that offence upon the evidence of the apparent accomplice standing
alone and uncorroborated, but it is at liberty to do so; or

(b) advise the court not to convict on the uncorroborated evidence of the apparent
accomplice, but that it is at liberty to do so if it chooses.

(3) The evidence of one accomplice is not corroborative of the evidence of another
accomplice.

(4) Subject to statutory provisions as to corroboration or the number of witnesses
necessary for conviction, if the court considers an accomplice to be a credible witness his
evidence may of itself be sufficient for a conviction. :

Meaning of Corroboration

84. (1) Corroboration means independent evidence that confirms in some material

particular not only the evidence that the offence has been committed, but also that the
accused committed it.

(2) The independent testimony mentioned in (1) of this article need not be direct
evidence that the accused committed the offence but may be circumstantial evidence of his
connection with the offence.

(3) Corroboration may be found in the evidence of the accused or in the evidence of
other witnesses whether called for the defence or for the prosecution.

NOTES

(A) The judge advocate must indicate what evidence, if any, is capable of being corroboration, and inform
the court that it is for it to decide whether that evidence is, in fact, corroborative.
(M)

Corroboration of Certain Offences

88. (1) Where under the Criminal Code or other Act of the Parliament of Canada corro-
boration of the evidence of a particular witness is required in the trial of a particular issue
by a civil court in a criminal case the same corroboration js required in a trial of that issue
by a court martial. :

(2) In sexual offences, where corroboration is not required under (1) of this article,
the judge advocate shall, if applicable, warn the court of the danger of convicting the accused
on the uncorroborated evidence of the person in respect of whom the offence is alleged to
have been committed.

Child’s Evidence

88. (1) The evidence of a child of tender years who is a competent witness under article
79 (Competence of Witnesses) may be admitted though not given on oath if the judge
advocate finds that the child

(a) does not understand the nature of an oath; and .
(b) is possessed of sufficient intelligence to justify the admission of his evidence.

(2) An accused shall not be convicted of an offence upon the unsworn evidence of a
child admitted under (1) of this article unless that evidence is corroborated,

(3) The corroboration required in (2) of this article cannot be given by another child
of tender years whose evidence is also not given on oath. '
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NOTES

(A) The judge advocate must make inquiries to obtain the information necessary for him to decide whether
the child is competent under (1) of this article.

(B) A compllglmnt in a sexual case cannot be corroborated by the unsworn and uncorroborated evidence
of a chi

(C) If the child understands the nature of an oath, he must be sworn before giving his evidence.

Corroboration of the sworn evidence of a child is not necessary as a matter of law, but the judge
advocate should warn the court that there is a danger in convicting on the uncorroborated evidence of a
young child though the court may convict if .convinced that the child is telling the truth.

(M)

Section 12—Examination of Witnesses

Order of Testimony .

B7. (1) Subject to QR&O 112.05 (Procedure to be Followed at a Court Mlartial), the
order of testimony, gencmll\ shall be

(a) direct examination, that is, the party calling a witness may mterrogate him on
- facts relevant to his case;
(b) cross-examin-ition, that is, the opposing party then may interrogate the witness
on relevant matters, including matters that may tend to discredit thé testimony
of the witness or support the case of the opposing party; and

(c) re-examination, that is, the party who called the witness then may interrogate
him on matters arising out of the opposing party’s cross-examination.

(2) The president, the judge advocate or, with the permission of the president, any
member of the court, may put further questions to a witness either during or at the conclusion
of the examination described in (1) of this article.

(3) If a witness has been questioned under (2) of this article, the prosecutor or accused
may, with the permission of the president, put to him such questions relative to the answers
as seem proper to the court.

NOTES

(A) Reference should also be made to the following:
QR &0 112.18 — Objection to Interpreter;
QR&O 112.19 — Oath to be Taken by Interpreter;
OR &0 112.20 — Oath to be Taken by Witnesses;
QR &0 112.21 — Affirmation in Licu of Oath;
QR&O 112.31 — Examination of Witnesses.

M)

Direct Examination — General Rules

88. (1) Subject to (2) of this article as soon as a witness has been duly sworn, the party
calling him shall examine him by means of oral questions confined to facts that are relevant
to the charge.

(2) Where a witness is called merely for cross-examination by the opposing party, the
party calling him need not examine him.

Direct Examination — Leading Questions

89. (1) Subject to (2) and (3) of this article and to article 90, the party callmg a witness
shall not ask him a question that
(a) is in a form calculated to suggest the answer to it;

(b) contains a statement of some fact material to the issue, and that the witness
could answer by a simple affirmative or negative; or

(c¢) leads the mind of the witness to a particular subject.
’ 38
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(2) Paragraph (1) of this article does not apply to a question
(a) as to introductory matter;
(b) as to undisputed matter; or

(c) to contradict an account that a witness called by the opposite party has given of
an extra-judicial utterance.

(3) A question is not forbidden on the ground that it leads the mind of a witness to a
particular subject if it will tend to elicit fairly in the circumstances the honest belief of the
witness.

NOTES

(A) When leading questions are not permitted, the party calling a witness must not ask ‘“Was not the officer
a Major '’ but, “What was the rank of the officer?''; not *Was it 1300 hours ?" but, “What time was
it ?'"; not “When he was leaving, did he hit you ?”’ but, “When he was leaving, what did he do?".

(B) Introductory matters about which leading questions may be asked are, for example, the name, address
and occupation of a witness.

(C) The party calling a witness may ordinarily employ leading questions to bring a witness to the scene of a

crime. Questions such as “‘Where were you on Thursday afternoon ?” or “What did you do next ?"" do not
need to be asked when the enquiry concerns preliminary matters not in dispute.

(D) If witness A has given an account of his own utterances, a subsequent witness, B, may be asked a leading
question such as “Did A say C struck him?”". But, before B isasked this question he should be asked to
give his own version of what A said. After this though, unless B may be asked whether or not A made
the particular statement, there is no way a complete contradiction can be reached.

(M)
Hostile Witness

9. (1) If the prosecutor or accused conciudes during the direct examination or re-exam-
ination of a witness called by him that the witness is :

(a) directly hostile to him, or
(b) unwilling to give evidence, :
the party calling the witness may apply for a declaration that the witness is hostile.

~ (2) If the judge advocate declares a witness to be hostile, the party who called him
may cross-examine him during the remainder of his testimony, whether on direct examination
or re-examination. :

(3) A declaration that a witness is hostile shall not affect the rights of the opposite
party to cross-examine him.

NOTES

(A) The mere fact that a witness gives evidence unfavourable to the case of the party calling him is not
sufficient grounds to declare that witness to be hostile.

(M)

Recorded Past Recollection

Q1. (1) Where a witness, when the facts are fresh in his mind, has made or verified a
written record of them, and is able to swear to the accuracy of that record, it is, subject to
(2) of this article, admissible as part of his testimony, even though he does not have an
independent recollection of the facts disclosed in the record.

(2) Before a record of past recollection can be introduced in evidence, it must be
shown to have been made or verified at a time when it was sufficiently fresh and vivid in
the mind of the witness to make it trustworthy.

(3) Where the original record has been lost or destroyed, a copy that was verified by
comparison with the lost original, or verified apart from the original while the recollection
of the witness was still fresh, may be used under (1) of this article.

NOTES ‘
(A) A witness need not, under this article, have been the draftsman of the record, if he verified its correctness

when the facts were fresh in his mind.

(M)
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Refreshing Memory of Witness

®2. (1) A witness may be shown a written document to enable him to recall a fact that
he has forgotten and, if he then recalls that fact, he may testify to it as he would to any
other fact that he has perceived.

(2) In order to refresh his memory, a witness may use documents that are not them-
selves admissible in evidence.

(3) Documents used under (1) of this article

(a) may be inspected by the judge advocate solely for the purpose of determining
whether or not they could properly refresh the memory of the witness:.and

(b) must be shown to the opposite party, on demand, for inspection and use in
questioning the witness.

NOTES

(A) A witness may not give evidence based on documents prepared by other persons, or by himself, at a time
remote from the happening of the relevant fact if the documents simply enable him, by using them, to
testify to a fact of wﬁlch he has no present recollection. The circumstances set out in the foregoing sentence
do not constitute recorded past recollection under article 91 as the witness either did not prepare the
documents, or check them, when the facts were fresh in his mind. Furthermore, the circumstances do not

constitute refreshing the memory under this article as the witness has no present recollection of the events
described in the docir:..ents. .

(M)

Cross-Examination — General Rules

83. (1) Subjec; to this article and to articles

94 (Cross-Examination — Exemptions),

98 (Credibility of Witness Generally),

99 (Credibility — Effect of Answers),
100 (Credibility — Use of Former Statements to Contradict), and
101 (Credibility — General Reputation of Witness for Veracity),

when a witness is called by one party and sworn, the opposite party may cross-examine
him at the proper stage of the trial (see article 87 (Order of Testimony) ).

(2) A witness who has been called and sworn may be cross-examined even if direct
examination is waived or if the party calling him asks no questions.

(3) The cross-examining party may interrogate a witness on
(a) matters already dealt with in the direct examination;

(b) other relevant facts that constitute part of the cross-examining party's own case;
and

(c) subject to (6) of this article, matters that, though otherwise irrelevant, tend to
impeach the credit of the witness. :

(4) The provisions of article 89 (Direct Examination — Leading Questions) do not
apply to the cross-examination of a witness.

(5) The cross-examining party shall not put questions to a witness in a bullying way
or in any other manner calculated to confuse or mislead the witness unnecessarily, or to
insult him. : -

(6) Where a question is put to a witness as to a matter that is not relevant except
in so far as it affects the credibility of the witness, and the witness objects to answering the
question, the judge advocate shall consider whether the witness should be compelled to
answer it, and if the judge advocate is of the opinion that the imputation conveyed by the
question, would, if true,
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(a) seriously affect the opinion of the court as to the credibility of the witness, he
shall require the witness to answer the question, or

(b) not seriously affect the opinion of the court as to the credibility of the witness,
he shall excuse the witness from answering the question.

Cross-Examination — Exemptions

84, (i) A witness shall not be cross-examined where

(a) he was called merely to produce a document of which
(i) proof is not required, or :
(ii) proof is to be given by the testimony of other witnesses;

(b) he was called in error and knows nothing of the facts in issue; or
(c) his examination has been stopped by the court before a-material question has

been put.

(2) A witness called and sworn but not asked any questions by the party calling him,
being merely offered for cross-examination, shall not be asked, in cross-examination, ques-
tions the sole purpose of which is to discredit him.

Postponement of Cross-Examination

98 . The judge advocate may allow the cross-examination of a witness to be postponed

where, in his opinion, the application for postponement is not made for purposes of obstruc-
tion.

Re-Examination

96. (1) Subject to (2) of this article, the party calling a witness fnay re-examine him for
the purpose of meeting or explaining what has been brought out in cross-examination.

(2) Unless otherwise permitted by the judge advocate, the re-examination of a witness
shall be confined to interrogation on matters arising out of cross-examination.

(3) The provisions of article 89 (Direct Examination — Leading Questions) shall
apply to the re-examination of a witness.

Examination of Witnesses — Incriminating Questions

97. (1) A witness shall not refuse to answer a question put to him on the ground that
the answer may tend to incriminate him or may tend to establish his liability to a civil
proceeding at the instance of the Crown or of any person. '

(2) Except in so far as the evidence given by a witness is relevant to a charge against
him involving perjury, giving false or contradictory evidence, or making a false or contra-
dictory statement, evidence given by a witness shall not be admissible in any subsequent
proceeding against him. :

Credibility of Witness Generally

BB. Subject to paragraph (2) of article 94 (Cross-Examination — Exemptions) and articles
99, 100 (Credibility-Use of Former Statements to Contradict) and 101 (Credibility-General
Reputation of Witness for Veracity), the prosecutor or accused may, at the proper stage
of the trial, (see QR&0O 112.05 (Procedure to be Followed at a Court Martial)) by cross-
examination or by other witnesses, introduce evidence relevant to the credibility of a witness
of the other party. :

41
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NOTES
(A) The following circumstances among others, are relevant in estimating the credit of a witness:
(a) his honesty;
(b) his opportunity for observation;
(c) his capacity to observe;
(d) his general mental capacity; :
(e) his mental condition when testifying;
(f) his power of recollection and narration; and
(g) his freedom from emotional prejudice.

(M)
Credibility — Effect of Answers

99. (1) Where a witness has given testimony on matters not material to the charge, he
may be cross-examined on that testimony to test his credibility, but subject to (2) and
(3) of this article, his answers on cross-examination are conclusive in the sense that the
cross-examining party may not call witnesses to contradict them.

(2) A witness may be cross-examined on matters not material to the charge to test
his credibility by disclosing emotional prejudice and, if the witness denies the facts that
show his bias or partiality, the cross-examining party may prove these facts by the testimony
of other witnesses.

(3) If a witness who has been convicted of an offence is asked whether he has been
convicted of any offence, and he denies the fact or refuses to answer, the cross-examining
party may prove the conviction.

NOTES
(A) A conviction mentioned in paragraph (3) may be proved under article 105 (Proof of Public Documnients).

M)

Credibility — Use of Former Statements to Contradict

B0, (1) For the purposes of this article, “statement” does not include
(a) a statement that a regulation prescribes is not to be used at a trial; or

(b) when the accused is a witness, an official or unofficial confession by him that
has not been admitted under article 40 (Admissibility of Official Confession), or 42
(Admissibility of Unofficial Confession), respectively.

(2) A witness may be cross-examined in accordance with this article as to a previous
statement made by him relative to the charge. a

(3) Subject to (4) of this article, a witness may be cross-examined on: a statement
in writing or reduced to writing without the writing being shown to him.

(4) When a previous statement of a witness is inconsistent with his present evidence
and the witness does not admit making the statement, proof may be given that he did
make it, but before the proof is given ’ :

(a) when the statement o
(i) is in writing or reduced to writing, his attention shall be called to the parts
of the writing that are to he used to contradict him, or
(ii) was oral, the circumstances of the statement sufficient to designate the
particular occasion shall be mentioned to him; and

(b) he shall_ be asked whether or not he did make the statement.

(5) A writing mentioned in (4) of this article shall, if the judge advocate so requires,
be produced for his inspection and decision as to whether or not it may be used for the
purpose of contradicting the witness and, if allowed for this purpose, may be used only to
the extent necessary to prove that the witness made the statement contained in it.
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(6) A previous statement proved under this article shall not be considered as
evidence of the facts therein but may be considered in so far as it is relevant to the credi-
bility of the witness.

Credibility — General Reputation of Witness Jor Veracity

1®1. (1) Subject to (2) and (3) of this article, a cross-examining party may attack the
credit of a witness by introducing evidence of his general reputation for veracity.

(2) A witness called to testify to the general reputation for veracity of another
witness shall be questioned, first, as to his means of knowledge of the general reputation
of the witness to be impeached and shall then be asked: “From your knowledge of the
general reputation of the witness for veracity, would you believe him on ocath "’

(3) The impeaching witness shall not be asked questions designed to show that the
witness whose credit is being attacked has committed particular acts that disentitle him
to credit.

Section 13—Documents

Original Documents — Explanation

102. (1) When a document is fully executed in several complete and identical copies,
each copy is an original document. .

(2) When a document is executed in several copies, and each copy is executed by

one or more of the parties only, each copy is an original document for purposes adverse
to a party who has executed it.

(3) Subject to (5) of this article, when a number of finished documents apparently
uniform were each created for the first time in their intended final form by the same opera-
tion of printing, lithography, photography or other reproductive process adapted to secure
their uniformity, finished documents that result from repeating the operation of the same
process are original documents. :

(4) Whether certain finished and apparently uniform documents were created in
a manner mentioned in (3) of this article may be inferred from an inspection of them.

(5) A document is not an original document if the party to whom it is adverse
proves that the particular reproductive operation concerned or the kind of reproductive
process used was not or is not reliable in securing the uniformity of the resulting finished
documents.

NOTES : .
(A) The phrase “for the first time in their intended final form" in paragraph (3) has two effects:

(i) it distinguishes the making or reproduction of copies of an already finished document from that
_document, e.g., by photography, and : )
(ii) it distinguishes the finished documents themselves from the stencils, printer's plates, engravings or

the like which are not the finished or final form intended; stencils, etc., are not original documents by
this definition.

. (M)

Proof of Documents by Primary Evidence

103. (1) Except where secondary evidence of a document is permitted under this Section,
the existence, character or content of a document shall be proved by primary evidence
in accordance with (2) of this article,

43




Appendix XVII ~  QR&O

FEvidence

(2) A document is proved by primary evidence by the production of the original
document for the inspection of the court and identification of it by a qualified witness as
the document it is alleged or appears to be.

(3) For the purposes of this article, a “‘qualified witness" includes

(a) the maker of the document;

(b) a person who perceived the making of it; or

(c) a person who is properly entrusted with the custody of the document along with
others of the same class or type. :

Proof of Documents by Secondary Evidence

1@4. (1) Secondary evidence of the existence, character or content of a document may

be given in accordance with (2) of this article when

(a) the original document is not available for any reason other than the wrongdoing
of the party offering the secondary evidence;

(b) the original is a public document;

(c) the original is 2 document that may be proved by secondary evidence before a
civil court sitting in Ottawa in a trial of a similar charge, in which case proof
may be given in the manner permitted in that court: or

(d) the originals consist of numerous documents which cannot conveniently be
examined in court, and the fact to be proved is the general result of the whole
and is capable of being ascertained by calculation. :

(2) Secondary evidence, either direct or circumstantial, as to the existence, character
or contert of a document may be given by oral testimony or documents or by an admission
under (d) of article 8 (Necessity for Evidence) or (b) of articte 37 (Judicial Confession
Explained) and, without restricting the generality of the foregoing, will usually be given

(a) by producing-a copy and calling a witness who can testify that the copy is
correct; or : )

(b) where no copy is obtainable, by calling a witness who has seen the original
and can give a reliable account of its character or content. ' :

Proof of Public Documents

B03. (1) Proof of the existence, character or content of a public document may be given
by, primary evidence or secondary evidence. ,

(2) Without limiting the forms of secondary evidence available, they include

(a) an examined copy of, or extract from, a public document proved under (2) of
article 104

(b) the copy received by the addressee, when a public document is communicated
by letter, radio, teletype, landline, visual signalling or other reliable means; and

(c) a copy of, or extract from, a public document signed and certified as a true
copy or extract by an official entrusted with custody of the original.

(3) The signature-and appropriate official character of the person purporting to
have signed and certified the copy or extract mentioned in (c) of (2) of this article shall,
prima facie, be deemed authentic as they appear, and, unless the other party produces
evidence that it is probably not authentic, the party seeking to rely on the document need
give no evidence of the authenticity of the copy or extract in addition to its appearance.
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(4) The documents referred to in sections 19, 21, 22, 23, 24, 25, 26, 27, 30 and 31
of the Canada Evidence Act are public documents within the meaning of these Rules and
may be proved as provided in those sections.

(5) For tle purpose of proving a conviction under (3) of article 99 (Credibility —
Effect of Answers), a certificate containing the substance of the charge and coanviction,
purporting to be signed by the officer having the custody of the records of the court in
which the offender was convicted, or by his deputy, shall, upon proof of the identity of the
witness as the offender, be evidence of the conviction, without proof of the signature or of
the official character of the person appearing to have signed the certificate.

NOTES

(A) Section 50 of the National Defence Act provides:

“50. A commission, appointment, warrant, order or instruction in writing purported to be granted,
made or issued under this Act is evidence of its authe‘ntlmgy without proof of the signature or seal affixed
thercto or the authority of the person granting making or issuing it.”’

(B) Section 51 of the National Defence Act provides:

"“51. (1) The Governor General may cause his signature to be affixed to a commission granted to an
officer of the Canadian Forces by stamping the signature on the commission with a stamp approved by
him and used lor the purpose by his authority.

:2) A signature affixed in accordance with subsection (1) is as valid and effectual as if it were in
the handwriting of the Governor General, and neither its authenticity nor the authority of the person by
whom it was affixed shall be called in question except on behalf of Her Majesty. 1950, c. 43, s. 51.” .

Sections 19, 21, 22, 23, 24, 25, 26, 27, 30 and 31 of the Canada Evidence Act provide:

“19. Every copy of any Act of the Parliament of Canada, public or private, printed by the Queen's
Printer, is evidence of such Act and of its contents; and every copy purporting to be printed by the
Queen’s Printer shall be deemed to be so printed, unless the contrary is shown.’’

*21. Evidence of any proclamation, order, regulation or appointment, made or issued by the Governor
General or by the Governor in Council, or by or under the authority of any minister or head of any depart-
ment of the Goverament of Canada and evidence of a treaty to which Canada, is a party, may be given in
all or any of the modes following, that is to say: . :

(a) by the production of a copy of the Canada Gazette, or a volume of the Acts of the Parliament

of Canada purporting to contain a copy of such treaty, proclamation, order, regulation, or appoint-
ment or a notice thereof;

.(b). by the production- of a copy of such treaty, proclamation, order, regulation or appointment,
purporting to be printed by the Queen's Printer for Canada; and -

(c) by the production, in the case of any proclamation, order, regulation or appointment made or

“issued by the Governor General or by the Governor in Council, of a Copy or extract purporting

to be certified to be true by the clerk, or assistant or acting clerk of the Queen's Privy Council

for Canada; and in the case of any order, regulation or appointment made or issued by or under

the authority of any such minister or head of a department, by the production of a copy or extract

purporting to be certified to be true by the minister, or by his deputy or acting deputy, or by the
secretary or acting secretary of the department over which he presides.”

**22. (1) Evidence of any proclamation, order, regulation, or appointment made or issued by a
Lieutenant Governor or Lieutenant Governor in Council of any province, or by or under the
authority of any member of the executive council, being the head of any department of the
government of the province, may be given in all or any of the modes following, that is to say:

(a) by the production of a copy of the official gazette for the province, purporting to contain a copy

- of such proclamation, order, regulation or appointment, or a notice thereof;

(b) by the production of a copy of such proclamation, order, regulation or appointment, purporting
to be printed by the government or Queen's Printer for the province; and

(c) by the production of a copy or extract of such proclamation; order, regulation or appointment,
purporting to be certified to be true by the clerk or assistant or acting clerk of the executive
council, or by the head of any department of the government of a province, or by his deputy or
acting deputy as the case may be. o

(2) Prima facie evidence of any proclamation, order, regulation or appointment made by the
Lieutenant Governor or Lieutenant Governor in Council of the Northwest Territories, as constituted
previously to the 1st day of September, 1905, or of the Commissioner in Council of the Northwest
Territories or of the Commissioner in Council of the Yukon Territory, may also be given by the production

of a copy of the Canada Gazette purporting to contain a copy of such proclamation, order, regulation or
appointment, or a notice thereof.” : :

(C
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“23. (1) Evidence of any proceeding or record whatsoever of, in, or before any court in Great
Britain or the Supreme or Exchequer Courts of Canada, or any court in any province of Canada, or any
court in any British colony or possession, or any court of record of the United States of America, or of
any state of the United States of America, or of any other foreign country, or before dany. justice of the
peace or coroner in any province of Canada, may be made in any action or proceeding by an exemplification
or certified copy thereof, purporting to be under the seal of such court, or under the hand or seal of such
justice or coroner, as the case may be, without any proof of the authenticity of such seal or of the
signature of such justice or coroner, or other proof whatever.

(2) Where any such court, justice or coroner, has no seal, or so certifies, such evidence may be made
by a copy purporting to be certified under the signature of a judge or presiding magistrate of such court
or of such justice or coroner, without any proof of the authenticity of the signature, or other proof
whatsoever.”’ .

“24. In every case in which the original record could be received in evidence,

(a) a copy of any official or public document of Canada or of any province, purporting to be
certified under the hand of the proper officer or person in whose custody such official or public
document is placed, or"

(b) a copy of a document, by-law, rule, regulation or procezding, or a copy of any entry in any
register or other book of any municipal or other corporation, created by charter or Act of Canada
or of any province, purporting to be certified under the seal of the corporation, and the hand of
the presiding officer, clerk or secretary thereof, -

is receivable in evidence without proof of the seal of the corporation, or of the signature or of the official
character of the person or persons appearing to have signed the same, and without further proof thereof.”

“25. Where a book or other document is of so public a nature as to be admissible in evidence on its
mere production from the proper custody, and no other Act exists that renders its contents. provable by
means of a copy, a copy thereof or extract therefrom is admissible in evidence in any court of justice, or
before a person having, by law or by consent of parties, authority to hear, receive and examine evidence,
if it is proved that it is a copy or extract purporting to be certified to be true by the officer to whose
custody the original has been entrusted.”

#26. (1) A copy of any entry in any book kept in' any office or department of the Government of
Canada, or in any commission, board or other branch of the public service of Canada, shall be received
as evidence of such entry, and of the matters, transactions and accounts therein recorded, if it is proved
by the oath or affidavit of an officer of such department, commission, board or other branch of the said
public service, that the book was, at the tiine of the making of the entry, one of the ordinary books kept
in such office, department, commission, board or other branch of the said public service, that the entry
was made in the usual and ordinary course of business of such office, department, commission, board or
other branch of the said public service, and that such copy is a true copy thereof.

(2) Where by any Act of Canada or regulation thereunder provision is made for the issue by a
department, commission, board or other branch of the public service, of a licence requisite to_the doing
or having of any act or thing or for the issue of any other document, an affidavit of an officer of the
department, commission, board or other branch of the public service, sworn before any commissioner or
other person authorized to take affidavits, that he has charge of the appropriate records and that after
careful examination and search of such records he has been unable to find in any given case that any such
licence or other document has been issued, shall be received as prima facie evidence that in such case no
licence or other document has been issued. '

(3) Where by any Act of Canada or regulation thereunder provision is made for sending by mail
any request for information, notice or demand by a department or other branch of the public service,
an affidavit of an officer of the department or other branch of the public service sworn before any com-
missioner or other person authorized to take affidavits setting out that he has charge of the appropriate
records, that he has a knowledge of the facts in the particular case, that such a request, notice or demand

. was sent by registered letter on a named date to the person or firm to whom it was addressed (indicating
such address) and that he identifies as exhibits attached to such affidavit the Post Office certificate of
registration of such letter and a true copy of such request, notice or demand, shall, upon production and
proof of the Post Office receipt for the delivery of such registered letter to the addressee, be received as
prima facie evidence of such sending and of such request, notice or demand.

(4) Where proof is offered by affidavit pursuant to this section it is not necessary to prove the official
character of the person making the affidavit if that information is set out in the body of the affidavit.”

“27. Any document purporting to be a copy of a notarial act or instrument made, filed or enregistered
in the Province of Quebec, and to be certified by a notary or prothonotary to bea true copy of the original
in his possession as such notary or prothonotary, shall be received in the place and stead of the original,
and shall have the same force and effect as the original would have if produced and proved; but it may be
proved in rebuttal that there is no such original, or that the copy is not a true copy of the original in some
material particular, or. that the original is not an instrument of such nature as may, by the law of the
grovince gf Quebec, be taken before a notary or be filed, enrolled or enregistered by a notary in the said

rovince. :
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*30. (1) In this section,

(a) ‘corporation’ means the Bank of Canada, the Industrial Development Bank and any bank to
which the Bank Act applies, or to which the Quebec Savings Banks Act applies, and each and
every of the following carrying on business in Canada, namely, every railway, express, tele-
graph and telephone company, (except a street railway and tramway company), insurance
company or society, trust company and loan company (except a company subject to Part II
of the Small Loans Act);

(b) ‘government’ means the government of Canada or of any province of Canada and includes
any department, commission, board or branch of any such government; and :

(c) ‘photographic film’ includes any photographic plate, microphotographic film and photostatic
negative,

(2) A print, whether enlarged or not, from any photographic film of,.

(a) an entry in any book or record kept by any government or corporation and destroyed, lost, or
delivered to a customer after such film was taken,

(b) .any bill of exchange, promissory note, cheque, receipt, instrument or document held by any
government or corporation and destroyed, lost, or delivered to a customer after such film was
taken, or

(c) any record, document, plan, book or paper belonging to or deposited with any government or
corporation;

is admissible in-evidence in all cases in which and for all purposes for which the object photographed would

have been received upon proof th .t
(i) while such book, recs.rd, bill of exchange, promissory note, cheque, receipt, instrument or
document, plan, book, or paper was in the custody or control of the government or corporation,
the photographic film was taken thereof in order to keep a permanent record thereof; and
(ii) the object photographed was subsequently destroyed by or in.the presence of one or more
of the employees of the government or corporation, or was lost or was delivered to a customer.

(3) Proof of compliance with the conditions prescribed by this section may be given by any one or
-more of the employees of the government or corporation, having knowledge of the taking of the photo-
graphic film, of such destruction, loss, or delivery to a customer, or of the making of the print, as the case
;nay bel,1 either orally or by affidavit sworn in any part of Canada before any notary public or commissioner

or oaths. o

(4) Unless the court otherwise orders, a notarial copy of an affidavit under subsection (3) is admissible
in evidence in lieu of the original affidavit.”

“31. (1) An order in writing, signed by the Secretary of State of Canada, and purporting to be written
by command of the Governor General, shall be received in evidence as the order of the Governor General.

(2) All copies of official and other notices, advertisements and documents printed in the Canada
Gazette are prima facie evidence of the originals, and of the contents thereof.”

(M)

Proof of Regular Entries

L9@. A record in any business of an act, condition or event is proved by the custodian
of the record or other qualified person testifying

(a) to its identity;
(b) to.its mode of preparation; and

(c) to its having been made in the usual and ordinary course of business, at or near
the time of the act, condition or event,

if in the opinjon of the judge advocate, the sources of information and the method and
time of preparation were such as to justify its admission as evidence of possibly significant
weight (see also article 54 (Regular Entries)).

Bankers’ Books
107. (1) For the purposes of this article

(a) “bank” means an establishment or corporation in any country authorized to
receive deposits and to pay out money on a customer’s order, and includes its
agencies and successors; and '

(b) “branch” means an office of a bank, and includes the head office of that bank.
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(2) Subject to (3) and (6) of this article, a copy of an entry in any book or record
kept in a bank or branch is admissible as evidence of the entry, and of the matters, trans-
actions and accounts therein recorded.

(3) A copy of an entry in a book or record kept in a bank or branch shall not he
admitted under this article unless it is first proved

() that the book or record was, at the time of making the entry, one of the ordinary
books or records of the bank or branch;

(b) that the entry was made in the usual and ordinary course of business;
(c) that the book or record is in the custody or control of the bank or branch; and
(d) that the copy is a true copy,

and the proof of any of these matters may be given by the manager or accountant or a
former manager or accountant of the bank or branch, and may be given orally or by
affidavit or statutory declaration. '

(4) When a cheque has been drawn on a branch by any person, an affidavit or
statutory declaration of the manager or accountant of the branch setting out that

(2) he has made a careful examination and search of the books and records of the
branch for the purpose of ascertaining whether or not that person has an account
with the Lranch, and

(b) he has been unable to find such an account,
shall be admissible as evidence that the person has no account in the branch.

(5) A statement of the official character of a person making an affidavit or statutory
declaration may be included in the body of the affidavit or statutory declaration admissible
under this article and when so included is evidence of the official character of that person.

(6) Unless by order of the court made for special cause, a bank or officer of a bank
shall not be compellable to produce any book or record the contents of which can be proved
in the manner prescribed by this Section, or to appear as a witness to prove the matters,
transaction, and accounts. therein recorded. '

Proof of Date, Handwriting and Signature of Documents

208, (1) Documents arg" presumed to have been executed on the date of execution stated
therein but, where there is no date, a wrong date, or conflicting dates, the true date may
be proved by oral or other evidence.

(2) When the handwriting of or signature on an unattested document is in issue.
the disputed fact may be proved

(a) by the testimony of
(i) the writer of the document,
(ii) a witness who saw the document signed, or
(iii) a witness who can satisfy the court that he knows the writing in question;

(b) by a comparison of the disputed writing with other writing proved to the
satisfaction of the court to be genuine (see article 66 (Opinion in Comparison
of Writing));. or

(c) by an admission under subparagraph (d) of article 8 (Necessity for Evidence)
or subparagraph (b) of article 37 (Judicial Confession Explained).:

Proof of Execution of Attested Documents

109. When the execution of an attested document is in issue, whether or not attestation
is required by statute for its effective execution, no attestor is a necessary witness even if
all attestors are available.
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Section 14—Real Evidence

Admissibility of Real Evidence

11®. (1) Subject to (2) of this article, real evidence is admissible whenever the existence,
identity or the quality or condition of a person or thing is relevant (see article 7 (Admission
of Eviderice)). - :

(2) Unless the quality .or condition of a document is in issue it is not admissible as
real evidence. ‘ : :

Introduction of Real Evidence :

LEH. Real evidence may be introduced in the following ways
fa) by the production by a witness of the material object for inspection of the court;
(hb) by experimentation in the presence of the court; or

fc) by a visit of the court to view a place, thing or person, under QR&O 112.63
(View by -Court Masrtial). '

Section _15~—F0r’eign Law

Foreign Law

122. (1) Thelaw of a country othei than Canada relevant to a charge or issue is proved
by an expert witness testifying as to that law. '

(2) The judge advocate shall, if he so desires or the éour_t so requests, advise the
court on the effect of the evidence of an expert witness as to the law of a country other
than Canada, and the meaning or construction of that law as proved. : ’

, NOTES
(A) Inquiries must be made to obtain the information necessary for the judge advocate to decide whether
an expert witness is competent under (1) of this article,

An expert witress testifying as to foreign law may refer to codes, precedents and recognized author-
ities in support of his evidence, and the passages and references cited by him are part of his testimony.
If the evigence of an expert witness is obscure, or if there is a conflict in the evidence of expert witnesses,
the judge advocate may interpret the passages and references cited. ’

(B) ’l}"his ‘article need ot be used to prove Canadian provincial law. The court may take judicial notice of
.that law, ° . .

(M)
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