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The thesfs is based on the ecencmics of horizotrtaì. mergens

and examÍnes on 8. c@¡1pävaiive besls the pu-blf-c pæIåcies of Canada

anö Great tsvitai.n wíth respect to mergerË cf this type. The

príncipal objective l-s to evafuate the use of legfslatia¡n by Cenada

and Great Britefn to protect the public intevest ln horåzontal-

mergers '

The study is divtcled into ffve chapters. The ffrst chapter Ís

rrrainly concerned ltith the deflni-tfon and forms of mergers aud the methsds

l¡qr r+hi¡Jr f lr¿ir me*e nesnan¡l ñrne eannnÆ ^l"--,*nm fXam:i.neg thg yg*SOffS gnduJ lr¡¿Àurr ULLVJ LuuJ t/Á vvçv* ur¿Lyv\fÅ

rnotir"atÈonal fectors ïahich play an írnportant part in the decåsåens ef

fårs¡s to græwrr by means of mergez-, The 'bhfrÕ and. fouvo¿h eheptevs

reviev¡ the Canadfan and Bri"ti"slr legfslati.en v¡hfeh fe vel-evant 'to

hoyír¿rntai mergers and provf-de the examínatfon of the applicati.on ef

publÍe poJ-Ícy ån the tv¡o eountries" The fifth chapter presents an

evaluatÍon and. eoncluslon,

ExanínatfÕn of mergers z'e'creals that they eån prüceed by a

veri.ety of metbods and for a num'ber of dLfferent reesons, AJ-so,

Í.nd-ustry appears to be subject to surges Ín merger aetåvåty" In-

vestigation of the eeenomåcs of horfzontaL nergers and thef-r possi.ble

effects sbows that the implfcatfons for the publle åntevest are

ambigr.rous, tn the one Ìra"nð mergers cs"n dfvectly contrlbute to the

effíclency of inclustråaI operatl-ons thx'o"*gi: speeiel-f-zatl.on ænd a

3e,rger scele of openatåon" Furthennore, the¡r' ruay provlde more balance



in eompeti-tÍve streng*"h 1n an Í.nd.ustry" HÐh'errer, mergeys e*n "ne the

mcst expeÖi.tious 'i^Jay tt eonsolid¿¡tton end monopol-ina-Líon of fnd.u,str.w"

Thl¡e the arabiguåty ån the vesults of mergers p@ses a "nasfe dllemne for
publf.e polf.ey: hoi¡ te prøkríbnt those ffiergers whteh az'e egafnst the

publie interest, hov¡ever coneeår¡ed., and. ellow those thet are beneficåal"

The epplicætÍon of merger legfslatlon J.s, ln canada and Greet

BrttaJ-n, a relatfveS"¡r neeent development. In Canade ser:Loi¡s fnn"est1get.åon

anð proseeu*'ion of menger"s'vsalted i.lntil the l!þ08s, vrhÍJ-e fn Great

Brftain specific r¿eyger J_egfslatfon s¡äÊ passed only ln L965.

In spite of s subs*,s.ntf.al eommenalg.ty ln the u.ee of leçr' fmportent

dåfferences, explaf.ned on hfsierieal ancl eonstj.tutional grÕund,s, $re

eroident Ín th.e developmeni of mes"ger Segf"slatåCIn in Canada and Greet

Britain" In tanaôa3 mergev provislans in the antf-comhLnes legislation

eper*,te on a erfminel law basi,s, vthlle $-n Grea,t Brltaån the Ì,egf"lsatlon

developed. fn a l"aten peråod through eåvl1 lav¿ end- e.dministnative

pn*ced.u::es 
"

Experience v¡fth mergev legåslatlen Ln Canada $-s slåght as ít fs

based on onl¡r e feT't c&,ses and has been largely abor*f.ve" The crlminat

law basfs cf the i-eglsTe,tion sets very high standerds of proof end,

add$,tÍCInall}nu the app]"teatfon of the i-eglsÌatíon in the Coilrts has bcen

nigfd and has given merger actlvtty r¡ery wfde tatftude. Theye åppears

to have been a v¡fde dåvergene€ i.n crlteria and gtandarde fn use by

f nves-r,lgatovs of ti:e lìestrletår¡e Trad.e Pye,et$.ees Cornrnåssfon on the one

hand and. the judges on the o'cher, Tn Gvee.t Britafn f.nvestf.gatÍng activ..ît_v

has been more wídespreeðu though recent, The pragmatlsm of the appn'oach



has provåded gz"eater fl-esåbål-fty hut agæ5n s"irpeåys io fruetyate the

deveJ-opment of serio:,r"s pu.blj.e p*licy beca¡-ese ¿Jmost anSrthing can be

ratLonalized Ín examfnatl-on" In Greet Bråtaf-n, al_so,. the shoy-, ti_me

given to the l.{onopoiies Cenunissiøn to cemplete å neï"ger :*efeyenee

appears to provfde an insufff.cfent research basÍs " Final_ly, the wiri.e

r&nge of relevant consl,deya.tions to be entertained fn e ps,r"tieuLa,r

mevger have made an evaluatton of fts net beneff.ts extremely diffåcu1t"

tn the basÍs sf, Cenadfan end BritLsh expcrfence the thesis å,y.gì.les

that the use of merger leg$"slatfon fn both comblnes has been substanti.ally

ineffectå'Lre in protectfng the public ånterest:l,n terrne of 'uhe pÏ"e6er*

'.¿ät:Õn øf competitåve ce¡nd.ftions, In Canacla, the use "ny ihe CouE,ts of

a stand.ard of virtuaJ-Ïy eomplete monopoJ-y ueans the damage to the

pn"bl-ic ånterest must b€ extreme and prerbably 3"arge15" trreparable befoE:e

a convictÍon is 1-ÍkeJ-;r to be obtafned" Tn Gres,t, Bri.te.in, it i.s arguecl

that the approach has been so di.ffuse and varfable that the pu:"pose and

justiffcatíon of the use of legislation is open to guestfon"

The conclusiæn of the thesfs j.s thet effectfve csn'urr:1 of nergers

nequines the adoptÍon of hetter control teehnfques based on a wfðer ano

cLearer concept of economfe polÍcy" Hvalue,ti.on ef mergers nust be 9n

the llght of tbe economfe faets of the netional" sttuation re"ther ths.n

subject to the nestyictiens of Ínappnoprlate le,iç or capråefous a"d-

mfnfstra.tfon" Ì4ore comp¡:ehensLve pubI5-e polfey fos" econem5.c d.evelopment;p

pcssf.bly ineorporatång oireral-l *cmnomic pS,annlng, is needed tet p::cvlde

coherence, cxp)-tcttness and eontinuíty fn the eveluatåm efl cyiteyia for

tbe eyah¡.atåon of mer"¡:.ers,
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CHAPTEA T

TNTSODUCTTON

Mergers and acquisitions ave Emong the prinelpal forms of
].a

company growth. HorLzontal nergers have been e pronfnent featuye

of the post;world t¡lar Ir industrlal scene fn a number of fndustrial
countries. Fov the lndfvidual firrn, merger ts one of the means of

achieving an inetant fncrease fn size desired to fmprove the narket

and. Índustrlal posftion of the firm, Mergers may be defensfve

agaÍnst exlsting competftfon, or they may be offensfve end desfgned to

sestrfct conpetitlon and gË,in monopoly power. Theoreticall_yo mergers
rbhave hed the meín effect of pronotf.ng effÍcfency fn some i.ndustrfes,

v¡htle f.ncreasing mønket concentratLon in others" Eence, aeygers

have aroused eerfous eontroversf"es and constderable thought has been

given in recent years to thfs fnportant problem of industry,

Thfs theeÍs is a study of the economÍes of horlzontal mergers

and the public polfcy of Canada and Great Britain tor,¿ards theee mergers"

The thesis examf.nes how the two countrles have used leglsløtfve

measures to prorcote the publf.c l"nterest.

For both fltms and fnd.ustrfes there are explanatfons of merger

activity" The explanatfons r&nge fronr the sfnpl-e to the complex -

fron slnple tnvestnent deelslons for profÍt to elaborate strategfes

to achíeve eeonomic power, from mergers whfeh pnovlde a better

balance or eide of resources to long-ter:rn plans to doninate an

fndustry" But before we aetually take up the probrem of explainlng

La

fndustry
For instanee fn 1968, 11433 nergers took plece Ln Brltish
(see Teble 2) "

This should be applieahle in an fndustry with e:€eess capaef-ty"lb



the eaueee end effeets of mergers fn generel, let us undey"etand whet Ls

meant by 'uraergetrsuo tn generar end r'hori.uontgl'u mergers fn pertleular,
Thercafter we ehal-l pnoeeed to dÍseuss the methods and forns of mergers"

DeflnÍtíon of e Merger

Inilustrfal eonbfnetfon by s¡hatever name ealledu refers to eny

$'nforuøl or formal eombinfng of tv¿o oF nore lndustrlal unltso pnoprfetery

or corpor€te entlty, prod.ucfng slmfi.ar or clåfferent artfeles or en8eged

fn the sueeesstve pr@ecss of menufaeture of en e,rttele, ¡qfth e nfcw to
eernlng maxfmr¡m profft on the eepftøl enpto3red" Thus the term oumergcyuu

refers to the eombfnatåon of two or more buslneee entftlee Ínto a unfffed
tuholeo In the next ehøpter lqe shatl be dÍe.c:ovcring the eonplex nature

of the motf'natfng faetors behfnd thc foroatfon of merger6" However,

ft ås Ímpontant to note that the forms end modes of operatl.on of mergers

are detennfned by the s¡æefal neeile of, the pnemoters !.n eaeh^fadustry
&and the soefo-eeonomfe eondlt$.one of the eo¡¡ntrLes eoneerned.

In every merger transaetlon four elements are uer¡elly fnvolved,

aeeoncLlnþ¡to the f,ollowf.ng l.l-lustratf*rr.?

A - A gr@ÌJp of aseets organfzeei ss &n lneome produelng unlt.
AA - The group owfng .A - usuelly the shp.rehold@rc represented b3r

a board of dtreetors but sometl"mes an lndlvldual propnLctor
or propnletors"

â ro th*e p@per¡
I nterehangeab ly empS-ogred
tresourees orgenfzed for
fn Lndustry'.

flrms, enterpråses, e@mp&nfee, eoryonatå@ns &re
to refer to orgenfsetlons of pensone and møterf.al

the purposc of eonduetfng e busf.nese of some klnd

J fhis lllustratto+ fs quoted from John A" Br¡shnell, A¡¡stqel-fan
Çonryny Merggrs_c tgl+6-L9 (r-ondone combnfdgc untveretty eresslT6l)l*
Ðo br



ts = Anothep groult @f @sset6 orgenføed &s &n Í.neome pnoduelng
unÍt.

Bts - The new gr@u$! owlng B"

Eefere the rergen tt¡e ¡ms{tfon wee that AA end EB ere not elmlleru

tbet ls the seæ ¡eople do not ôsmlnete or eontroL the gr@up owfng A endl

E" "A eneL¡. number øf, J.erge shereholders (@"9., flneneåel i.ntemedLarlee)

my be the oareeu but no s@l.L grøtåp bee the eontrol. of both group of

e6Êete" It d.e ønl¡r wben the rerger ðoee take p3øee thet, tbe r¡ew gror¡p

OCI €equfres the nlght of eontrol.

Euebne!.l hee ¡minted out thet men$ers een @eeur wlthzut e ehenge

ån ef€eetfæ eøntro3. of the buelness oper&tf.onc, To lnh¿strate hls

pof.nt, we ehelX. eiûe the fo3.Xøwång exemplec lf eompenSn AA held 3O per

ee¡rt of" the eheree $.n anotkn eøm¡eny Bp ft eouLd undoubtedþ exeref.se

eostrol i.f the other sheree were wåðely dletrlbuted. If AA pureheeett

e¡e addftfonel âL per eent or more of the ehetree, sueh e treneaetlon

wotsld be eotrnted ae e merger, elthough no reel ehange å.n eontrol oeer¡trred"

Íypes of Merge e

(e) nontzgFt@l ebrgers - e@ne{.stc of aæ3ge@tfons between fÍ.me

whfel¡ &re engêged at the seme stage @f @5r¡f@eture of some proðuets,

Fon exø,mp1eo the eomblnetlon of two eutomob$.le ænuf,eeturlng f,i.ms,

Eonfsontal rergers Í.nvolvet.f,fme tn the eeee lndustry, and ø,pemte eeroee

produet LLnee rethen tlnan mov{.ng Ìåp ønd dosøn e 6å.ven produet }nne"

A&thøugh a hordsonte} rerger magr ånvolæ the eeme produets, ¡,'Gli Í.t c@n

eLso ånvø&ve prduete whleh ere suhstftutee, eueh ee reteL eane end

pLøetÍe $eæe, Ho fuontaJ- mergers møy glve e@rtenn edvantages t@ the



partLes eoncernedê For erdemple, they can fnerease thefr fÍnaneÍal power

and thus have easy e.ceess to eapÍtal m.arkets.

(b) A Vertfeat Merges - raay he ûeffned es the unfffed eontrol of

nore then one successfve stä,ges Ín the productfon of goods and servfces"

It Ínvolves combfnations between fLrms 1n whleh supplier or buyer

reletíons Ð,re present" Vertfcal íntegratf.on üey be deecribed as the

funetlonal co-ordfnati@n of one or motre unfts in eaeh of tbe several

suceessfve stages of prodr.e.ctlon so thet they ene al-I operated es e sfngle

unlffed l"ndustrial proeess, Vertfeal mergerË ney eontùnue operattng in

the same product línes but take @ver" more of the proeesses@

Vertleal mer6etrs ean take the form of forward. fntegratfon by

rnenufaeturers of final- pnoduets, when they eontrol the ehs¡,nnels of

distrfbutÍon into e@nsuner narkets" Alternatfvel"y, the¡r can represent

baekl'¡ard fntegirutfon, An exemple ¡,floirld he e steel- mg,nufaeturer wh@

eontrols or owns an fron ore mtne, Tn teehnologLeelly, ailvanced

fndustrial soefetfes, vertfes.l integretfon in' Lndustry h.ss assumed

wide proporttons" Thfs may be found Ln an autonobÍle nanufaeturing

ff.rn, lfke the General Motors, where l-t fs ctfffieult to flnd e,

generally accepted startlng potnt of the eompll.eated manufacturfng

proeesses lnvolvedn Some fimns merely assemble parts whlle othere

reach baektsard toward. ravs rnaterlals f.n varyf.ng degrees, Professor

Burns polnts out the,t f,or the purp@ses of the antftnust levls,

sovertlcal integratfon exlsts if goods ìcan be sold at verfous ste,ges

of manufaeture or distrÍbutien unden the control @f B sLngle

enterprÍse " 
t¡



Egn regtråer&åøfng the euppþ CIf, mw æteråeLe @r e@@p@nent Ï@rts

@nd moìrfu6 tcwaM the wnkets of, ffnaL Srroduets, veröfeeL ær6ere hel¡r

åmprove stabL&ltgr by reduelng fluetuetlonrs ln buelneee, The eembånat*øn

of' the vørxøuÀs øtegee of produetsoxr a¡rd. dletrfbutf.on mgn pnduee

eeonomles cnd thn¡e hel¡l to lqrrove preff,t wrgÍne of f$.rme,

(e) go¡rg1@Eer@te l{eæ8eP - A ao¡g1¡úEFelÞ le emy @erger wh$.eh eenn@t

be eleee$.fled as Þelng prLært 3.¡n horLzonte3. or vertfeel" Beeaqree of the

wfd.e renge of werger eetlvfty fnvøIweê, c eong].@eæte een be deftned ae

the uni.fs.eatÍ.or¡ of fÍrme whose prduete wy be onJ¡r æmoteltr ff at aL}

reLeted. Com¡mred wfth bor{uontel end ventleel merge s pure eong].omeretes

wør¡.Id eppeæ to have the teast theoretlaaJ- potentlar{tgr f,or seale

eeonom$.ee, Tbe relet$.ve newnea6 of thle tem $,n f.te buefnese eonteNt

åe watehed by the eqtaelþ undeffneb&e ehemeter, e'&mleture, ob$eetÍ.veo

end eongequenees of eongåomeretd.on,

There ere thæe klnde of, eonglomerete mergerea ( l) market

extensisn mergeæe wbfeh 5.nvo&ve flme whoee msrket &Fe&s ðø not owerlep

eom¡rleteþå (A) pæoctuet exteneå@n Eßer€ers whleh Lnvsln'e Broduet eddftlons

wLth enffLefent dÍfferenees to lnvolvc ne¡d @nagerfa1 probxems; ena (S)

eongtromelete ærgere whleh ere not eXaesed as rerket or ¡rrodnaet exteneLon

ærgers are eetegoråzed i.nto e genencL or Hother* ee,tegorSr" Thle

eleesÍ.ff.erÉatåon åe besed on the reqrårerer¡te of the antltm¡st l€we @f the

{lnfteð States" Wbl&e eoneentr$.€ nergeps ånvo&ve eorperatfons çshleh }x@ve

sone produet, pnøeess @r wrket re3e,t*onsbl.pu ln¡re eongïømeratcs @re

thoee whoee preduete, pr@eeEces a¡rd ærkete megr be almset eom¡lleteåy

unæe3eted.
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Deseri.bLng the outburst @f the eong].omerate cr&u Profeseor Vanee

obseffi@d thete

n"." @rket satumtlon fn eore lndtretrres end the boom or-
b¡¡st-ehønaeter of other LnduetrÍ"es together wfth the thneet
of entLtm¡et eetlon lles now pushed n@ngr gr@wth-mtndied
entrepreneurs out of the manufeetr¡rfng and mrketfng
erpensl.on retÂter end foTreed t?¡em to move lnto & new su[þeF
fona of s@negements uuerger - eonglomer&tf@n,0t 5 '

Tbe fellowing ere the charaeteri.stl.es of eong}ô¡nerate Energeæsa

(r) rne eequf.sf.tf.on of busÍnesees fn nenSr wtctely dfvengent
fnclu.strles;

(g) ffre operatÍon of, tt¡eee buslnesees @n B. hlghty cteeentrelLsed
@nâgceent end aeeornr¡tlng fnformetf.on;

(3) the ¡nsseeclon of few eomm@n ænufacturlng or dlstÈtbr¡tLon
fe'eÍ.Xi.tfee and the d.nf'requent trenefer of produete between
tllvfsl.one; cnd,

(h) T}re wfstenee sf Lfmited JoÍ,nt eosts, exeept fon fLnanefng
end eentral adnnfnf.etratfon, Unl_fke the other types of
atergers, the stress on thls lsst eetego y (eongLomemte)
seens to be on dårnerslf,leatå.on and deeentmllzati.on"

Conglomemte mergers @re ehereeteælzed bgr e dfstLnet strateg3r

of f.nvestment. Ob$eetfves of, gnowtho etebfLft3n end fl,exlbfl.ltSr of ea1es

and proffts rcy be aehle¡red through eonglomerete merger" For alL

praetleeL putg{t$es, exrea t'bough theøe eæ ffinår klnds of eongJ-omeyates,

the serfent feett¡re of' es,eh seems to be e vestlng @r e@ntr@ï fn a new

breed t@ ¡@negement,

Studfee høve sh6wa thet' over the åreers, trencls fn wrger aetlvLtSr

&re @n tbe u¡rswlng¡ Set there seems to be eonslderabLe eontroverslr es t@

the cbar"eeter, stmaet!åre, oh$eetfves and e@nsequeneee of th$.s bueineee

5 stanley Vanee,
.lohn Wtley and Sons, J.pf

(New Yonke
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@rgenlue.tfon sSmthesls. B3r deffnftfon we sald that a merger fs a eon_

solfd'atfon of one fårm wÍth ænother' speeffieally, ft fe a unlon of tsço

@r m@re bueinees enterprlses bår the tr@,nsfer of all property and authonÍty
to a singre orgenåzetfon. Mergers een p@se ån ee@n@mfe probrerau through
theÍr effeets on the etn¡etr¡re and eoneentratron fn..fnclustnSr, stntretusat
eheuges fn tr¡rn effeet ,;he performanee, behevfon and eonduet of the
constl.tuent flms,

' conceffir ebout the p@wer of rarge enteryrrrses (whreb maSr evolve
d'ue to merger pr@eess@6) nee been expreseed fn many forms. For exenple,
It fs ergued that thc p@ercr of rar6e enteaprfses brfngs about &n un_

f,ot"tunate dåstontÍon Ln the performnee of the eeononåe sSnstem beeauee

I't leads to sueh eharaeterfstres es rlgfdfty ,or prfees end. rer.axstfon
of drives torqard naxlm¡m eff,leleney" Modern entltrust l,av¡s are dfneeted
totçards preventfng sueh abuees and unheelthy'deve].opments ln the eeonomLe

system' Thls earls f,or publle aetlon to-provfde the neeeesa,r)n ,ubrr¡e-
6prfntn for a ehenge fn busfnees beh.enf.or"

Meth.ods of Mergeqg

(a) ¿ rate-o¡ner - fn e transe,etlon where ce Í.s slmflan to ef.then
AA or EE, the nerger r-s eailed a uoteke-over",u That rs one poJ_re¡n eontnol
group took over tbe assete of another, addÍ.ng them to the essetc they
already eontrolred" The purpose sf a outake-oyeru, brd maSn be efther to
make possfbi-e large-seale produetfon end so enJoSn eeonomfes of eeale or
to obtefn a l-anger sbare of the merket.

6 *tg'¡ P. 33"
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(U) 4séryf$emggÅgq - Å merger le eall-ed an aneþamatton when Ce

fs a eonblnetÍon of AA and BB @n & s@mevuhet equel basfs. A mengen le

sald to be æ take-@ver of asse'ts onþ whene thc egeete aequfreð were not

organtzeð fn the form of a se¡eu"atc ffnm" For example, thcøe &re æ.s6@ts

hought from flms thst, ere wfntlfng tap thefr operatåons or from government

enterprLses (whfeh were fomaì-þ solð to Srni.vate enterpnlses), or fnom

dlvlslons of large eom¡m.nies whÍeh Tdere n@t organfzed as subsfdLaqr

eompanles, A eomplete take-(wer me&ns tbe aequtsltfon of fuIl ownershlp

sf, æ ffrm, a. eempa,ny or a propnåetorshf.p"

In aðdltlon to thc bnoad ôcfån*tÍon, there ls also & m@tre e@nerete

and narrow deflnftfon of mergetr, The le,tter deffnftfon fs beeeô on the

legaJ" provfsfone whleh g@vern the fonmation end rules of eoncluet end

performenee of buetneee enterprlses ln most eou.ntriee,

These are statut@rlr mergers @r eonsoLfdatÍ.ons" Tn these ca6es,

@ne @r m@re eoml)&¡rfes are nerged tnto another or fnto e new eonpeny fn

eomplianee wfth the laws deallng wlth eueh traneeetf.ons of thefr i.n-

eorpor&tfon"

The teme or eondttfone of statutor3r rnergers otr eoneel-Xdeti.ons

agreement m¡et be apprøveil hy'the sirareholðers (lo@"e a me,$orfty of sheres

of votÍng stoek) ef, eaeh @f, the mergfng or eonseltdatång flrms" From

the aceountf.ng aepeets of rerg@rs and aeEufsltlonso the AmenLean lnståtue

of Certlffed Fubl"Íe Aeeountants r¡ses the term tubuslness eombi.natfonett

fn a general deserl.ptÍve fom anð e lasslfles them as 'op{åfçheegsu' end.

o'pgg*@ aeeondÍng to the epeeffle efreumsten*u"J

7 George D. Meeerthyu Aeqn¿fs3.tf@ns"@nd Meryry (New York: The
Ronald Prese, igffiÌl, p, ffil
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(*) g_gggçhegg - fe ðeserfbeð ae a br¡efnees eomb$.natlon of t¡¡¡o on

m@re e@ryoratlone ín whleh an important lmrt of the ownershfp tntenest

ln the aequfred eorporatf.@n @r eorporætlons fe el-fml.nated.

(a) Ana e P@eÅtgg--gg=Inlgqgglq - fe a eomblnatlon of, ttço or more

eorporatf.ons fn e¡hleh the holðere of eubstantfally all of the ovlnershfp

lntereets fn tbe eonstltuent eorporatione snmn*ve ln the eombÍneð enter-

prfse. In a poolång of *nterests es eompaneci suith e purehæse, n@ new

basfs of aecountabf.l*ty arlsee" The Ínportanee of aeeounttng and tax

aspeets of bt¡.sfnees eomblnatfons lfee 1n the f,@et thet they'fnfluenee

the foro of the tnansaet$.on anð æy also edversely affeet the lntereets

of one or both Sm.ntfes t@ the tnansaetåon to tbe extent negotietlons

may be termlnated'

Conpetltlon l,farket Power anð the Fublle Intenest

For a eapLtal-f.st eountry ft fe ergued thet eeonomle and soeiel

pr@gress eE'e t@ be f,sunð fn the presewatfon of a predonfne.ntly msrket

ee@n@m¡rå proteetf.on of, the pubJ-åe lnterest l"fes fn the pronotfon of

eory¡etitton ln ånciustqn often b3n mcans of leglsì"atÍon" The eoneern le

wÍ.th lerge-seele eeonomle p@wer and tbe J-fkely unôes*rable eonseqn*enees

when markets tend to be monopolfzeð"

What ts i.t thet produeers, e@nsum@rs and others want from the

ee@n@mgr and eopeetally whet 1e expeeted of the eompetåt1¡re ms,rket

eeouomSr? Ffrst, &n ce@n@mlF reErelres pr@gress ln the eeonomÍeal methods

of produetfon, and under e@mpt*tÍon, thls ne&ns that some teke the led

e,nå others folLow"
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Seeondn e@nsnmers requLne æ varlcty of produets to ehoose ftr@m,

In tems of progrees lt me&ns that the produeers are expl"oæ$"ng and

ånfluenefng the eustometrsE prefereneee and potentlel g:ncferenece, and

preduets evobre ln the dåreetåone these preferenees Lndåeate.

Thfrd, e@nsnimers wsnt nevl pnoduets developed. tuhieh ls a neeesß&rlr

eorreletfve of nore efffefent methods of pnoductåonn Fourth, soefet¡n

vqants the dtffuslon of thc bencfÍte of, pr@gress to eoneu:ners fn lower

prfees or to thoee whe eontrlbute faetors of pnoduetfon 1n hfgher reeJ-

rewarôs, Thís $.nvo}res æ progresøf.ve eherf.ng øf the rewe,nds of

innovatl,on"

In addl"tfon to the ebo¡re ob$eet,tves eompetf.ti.on el"eo playe @ther

fmportant r@Les" eompetlt,lon fmp3.f.es mobåLity of produetfve res@urees

whleh. are needed t@ tlne fnevfteble lnequalf.tles Ln rates of grovlth in

dffferent pert6 of tlre ee@n@mårp and fn æ growlng ee@n@mlr mobflf.ty fs

posølb&e wåth a mfnlmum @f eetuei" shlftång of, persone @r,:eepå***"U

The irnpontanee of eompetltÍøn hee hecn en¡mmerf.zeð thls waye

(:.) geeause the aetuel ÏcveL of prfe,cs Ín eompetÍtlve markets should

ln tÏæ sh.ort-¡n¡n more eeeutete)Ly reflect tÌ¡e Lnfh¡enee of demand and

of eosts anô thr¿s fn the long-p¡o help guÍ.dc the f,low of eapftal and

@ther tres@u.re@s towerð the m@st produetfve posslbS-e us@si (ê) beeeuse

the geod of eompctfti.on prørnides powerfuS. and pernaslve fneentlvcs for

proåuet lnnove,tlone end produet deveXopment end fon long-rnan eost

reduetion, both thr@ugb lmproved teehnonogy and. fnpnoved m&nag@roent,

these forees roake themeelves felt in thc eonstant proeess of produet

I A, *lu* @f, tbe Á.ttornery Generalss 0ommítte ln Ïevln, I{nS,,
En¿sfngselEgagÍ.aatlon and R¡blie*39Å!çXLé@ (New iforke
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varfattonr @,nd througb tbe precøures funpllelt ln the f,eet th.at eom¡retftfve

eondltisns offer en @pen opportunåt¡f to new s:íï,rents $.n e Smrtfeular

fndustry$ anð (l) beeause eompet*tive emdftlons fn bueíncss sbor¡ld

lead to on equltable d*ffr¡slon of the result*ng reaJ- fneome &m@ng

esnsumed and f,aetore of produetfon,

Eowevetru not all of, thf.s qu.etret of vlntues &r€ eonneeteû to the

f¡¡netionlng of rng,rkets fn e,n equal-}y Íntfmate wa3r, E@wever, efffefeney

and equfty tn fneome cifstrfbutlon wfll rest¡nt where the eonpetltfve

market forees brlng prlees down to eosts, wbfle progress wflL reeult fn

attempts by eonpetftors to ttbulld a better metehbox,u' The eømpetltfve

systen wåLl alsCI Ïrenp ue towerd ees"tafn more general- solfd and pol'i.tfeaJ-

eondÍtions e@ncer"ned wlth opporbwrfty, nobÍJ.fty and the absenee of
I

eoneentrateô Slorraer u

"A.t this stage ft now beeomes neeesÉr&tr¡r fon the plårp@s@ of applSnlng

empet*tlon to ptablf.e pollegn to dfstlng¡¡lsh between pnåre @F Srerfeet

eonpetitÍsn sshleh fs an lnstrnment of theoretfeal analysfs; and. ffiwork@b}eiu

eonpetltûon whfeb fs e staudard of attelnable eompetftfon thet purports

to be more realfstle and more reå.evant to prab1le ¡rotråey thån ere theorÍes

of pune or perfeet eonpetftlon"

Ïn a perfeetly eompetltive rnørket eaeh selXep a,etg fnctependentJ.¡R

es ff hfs or'¿n deefsfons hsd no f.nfluenee @n ealr sfgnfffeant market

varlebtres er¡ch ae prfee, strp¡rl3n, dcnand eonôftf.ons, the numher of other

sel"&crs ete o Thls Le hrzught about beea¡¡se sel&ers are menl¡ 1n numbers

end fndlrriduaJ.&y of f.nsågnffleant sløe reLetLve to the total- msrket;

9 C, feysen and ÐoF" Tr¡trneru @ (eembrfdges
tramrard TJnåversfty Fress, LgSg), p, îil**:
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the proôuet of any seller ls a perfeet suhstl.tn¡te for that of an¡r other;

end ncw sellers enter and old ones leave f,reei"¡n ln nesponse to profÍts

ete, ïn thie moilcS eeønomie effieÍeney fs deff.ned ln teflms of the

relations between eoste end pnfeeså resourees ån resp@nse to eonsuxger

d.enend ere emplo3ned la the most efffefent rnann@F &s & resuft of 
!$e

prescrlbed. m,arket str"deture enil the loglc of profÍt neNfmf.zetl.on"

Eoweveru as fs wel"l knowa, the gneet mJority of mørkets do not

fulftln the eondltfone of the eeonomfstes abstraet model of toperfeet!!

eemlretÍtlon, slncc meny varfants end degrees of lmperf,eet eompetftfon

&re to be found Ín most merkets, In 6@me ea,s@s the åm¡rerfeetlon of

empet$.tf.@n mgãF pertly ref,treet suecesefrÃX ef,forts by fÍms t,o cli.fferentfate

thefr produets - to t¿se pnodtaet featuree and desfgn, paekegf.n€ and

actvertfslnge t@ persuøde the e@nsnmer thst what h¡e fs buylng ls slgnf-

f,feantly d$fferent from wbat the f,fmes eompetltors are offerfng,

thus, the eoneepts of pt¡re and penfeet eomSretf.ti@n &re tools of

theoretfeel ane&¡Rsls whleh are not fntendeê and elo not eonstftute a,

deseri.ptlon of rea3.Ít¡R, As a thcoretf.eal" moden, these ådeas gtwe

eeonomfsts m@&ns fon rfgorously exploriug the 'lntenrcletfonshtps of

eertafn s¡rccfff.ed rurket f,otrees, TheSn have al-so he1lett to meke nore

pneeåse eerbæln seleeted results eenterlng øn eost-pnLee equlllbrl,l"am,

whieh eeonomfsts beve J.ong coneludedu sho!Àld flow f,rom eompeti.tlon"

However, lt muet he emphasLzed. thet pure enð perfeet eompctåtl@n &tre

wbolly tbeorctåeel etendarås Ln that they ere not øs sueh to be gulde-

ltnes to pubi-*e po1f"ey"

1o rþ1g.' ø þ" 7o
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"wor@fe':_qegÆ!êgÅee

ïn uslng eeononle analsrsle for punposec of publfe polfeyu it fe

lnponbe,nt to view eompetftion and effteteney 1n d3r:oamåe rather than

prrely statåc te¡me' Tlret iøo they musBt be seen fn a eontext of economfe

ehenge over tfme, w*th new procluetsu fnilustrfee and methods of dfe-

tributlon eonstantþ eomlng forward end. old ones d.Sring off" Thfs lmpJ.les

thet ff the ecsnomfst *s to help formutete a deflnltÍon of eompetftfon

end to ley down a set of erÍtenia thct fs to be eons{dered worthy of

promoti.on by publle pølleye then e mleh more reaj.Lstf.e epproaeh is

nequf.red" The nesult hes been thc denelopment of, soworkablero eompetltfon

whLeh seeks to provtde a metboô for maktng neeess&rfly less exaet hut

n@re preetieal reallstl"e Judgment of aetr¡al market eftuatfons"

There @re @n*R def,lnftLone of thls subJeetlwe Ld.ea of tiwønkable&

eon¡etftl@n &s tbere are wfcle d.lfferenees of opfnfon on fts preefce

eharaeterfstfes - @ne gr@up streseLng eertafn etm¡eturel, conciftle¡ns

(nr.mber and slze of sel-ler), whlle the eeeond gr@Ìnp of eeonomfste em-

phesfzÍng the des*recl busi.neeo p,effom&nee 1n terms of efff.efeney and

pnogresslveness$ eal-llng workebly eompetltlve the merket stfficture

thet feeiLftates thås, Here we &re nore coneerned, wlth tire stmeturel

approeeh sf.nee mergeæs havc e d.Íreet beerÍ.ng on etrt¡etural ehanges fn

industrSn"

rIÏ¡stratlve of the etrr¡eturalÍst appnoaeb erc the followfng

condltfonsa

(f) proA¡retsu though not neeessarÍly standardf.zed, nmlst be so
simllar thet buyens w*11 not heeftate to eubetltr¡te @ne
for enother, Nor m¡st adnantages of,f,ened by bu3rers dfffer
enough to make sellere hesftate to shfft from one another;
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(A) fhot¡gh buSrers ancl sellers &re not eqtaelly intelllgcnt or
wcl-l-l.nfomedu merket $.nformetlon should at, ncast he equalXy
eneÍ3êble to a3"&å

(3) Buyers and senlcrs m¿st be staffl.efently nnamerous end lnnfted
Ín sfue es to glve them elternatlve søayces of supB1y and
m¡t1ets for sales such tiæ,t theår eholeee mey Ínf1uence pnfee,
serwÍee e,nd queJ.ttSr" They need not be s@ nuner@us and smatl-
that nene hae an appreciable fnfluenee on sup¡rly;

(h) fnere m¡et be no eolfu¡slon between rl.vaXs on prfeeu output,
merkets, cte" Nor must fnequellty of power end trcs@xerces
sr fear of retaliøtlon prcwent se3.Xere fron eompetfng vuf.th
eeeh otherg anðo

(5) nnene mn¡st be no artff,tefal or other hendieap btroeklng the
entryn or exlt of, ftme and the traneferanee of resø¿nees" X,1

Ïn short, mrket eondltÍons m¿st provfde a substantfa]. nrmber of

neeÏ alternatLvee to eJ.l, ln order to lLmåt the dfseret*onany power of

anSr sfngle buycæ on sel-l"er - spreadång em@ng many thls p@wer to lnfh¡enee

pr*ee and quallt¡n. Thle stnuetural appnoaeh hes been erÍtfefzed for

bcfng too preelse fn t}Þt Ít nø3r he eÍteô to Just$.fy Euent$.tatlve

eefllngr on thc sfze of ftrms,

A1ternetf.veXy, the perfomenee group beLlevee thøt an edeEuøte

per8omanee Ls one wbene fåms use tresourceß ee@n@mlea11y; o¡reratfng et

en optfmum sfue, at xowest unft eoste anð a hfgh pereentage of ealmeftSn,

quleklry pass @n eost reduetfons to eonsr¡mers et lowen prf.ees; and. eon-
1Ê

tåmae}1y inneryate nelo teelmÍ.ques and proeesses" eonseEuentlyo thfe gr@up

eøneluclcs thet fcwness anð bfgnese of ecLlere, the exlstenee of d.omfnant

ffme and even øf reetralnfng tradc preetlees my fn eertafn eescs

faeålltate re,thcr than lnnpede growtlr and effÍefeney"

11 Suc e laår Wi3.eox, PÌÅbå¿ç Pq}éeles Towarås_Euglneqq (Homewood,
Ill-,c Flehard D" Irwln, 195 '

16* Hamrey J" Xæv*n, e gå*Æ.,
Ð" 5"
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At thfs stage, 1t ås eppnoprlete to revlew thc d1ff,erent opf.n,$ons

posåted by some emlnent eeonomlste, The underlytng faetoru hrouoever, ls

thst from e preoenfbed mørket stn¡eture results are fortheomlng, svhfeh

approeeh tbe predleteô rceults of the modeÏ of penfeet eompctftfon as

e 1ose13n as eoulê be ex¡eeted or closel3r enough for tuel-X praetfeaJ.

Inåqp@sesøu' Blsden end StSrkelt lnsÍst tbe,t thene m¡st be severan

altematlve sourees of, stapply between wb.leh the buyer e&n eh@@se freelyS

thet 1s there &tr@ n@ long-mm barrlere to ent4n so thet the eetabl"fshed

ff.roos pråee polley fs framed r'alth potent*æi" eompetf.tlon fron ne¡Ât

entrents fn mlnd6 thåt there ts evådenee of, teehno3.og$.eal pnogtresst

new pnoduetsu ncw pr@e@ssese n@Iø edmf.nfstratf.ve proeeduresS that the

evfdenee suggeßts thet, the advanteges of, sueh pr@gress have becn passeð

on to the p&låe , Sueh effeetlve or tnworkab&e* eomSætltfon ¡usuld be

!0workableiu fr,6m tbe polnt of, vtew of the pnodueeæ &nd I'effeetlvetu from
13

the polnt of våew of soefetSr,

Aeeordfng to Stf.gler, the ¡ne,rket le workab&y eompetltl"ve where

tirere are eonsfêenabtre number of f*ms seXlfng elose3.y subetftutable

produets fn ee,eh ms,rket; where therc ls no eolnr¡slon between these fÍme3

s{here the LEng*m¡n evep&ge eost for a uew enttrant Ls not meterfally
1l+

h*gher then thet for an establåshed ffrm" Cleer1y, many lndustry-

p@ttemn6 fn the old tsorld fa*l to pass theøe tests"

13 V,w" B1aden &nd s" Stykolt, *eomblnee Polley and the PubXfe
Intereetru' ln ågtf-Tm¡et Law - Â egmperetålr_e Stmp@gfum (Ea" ll" Frfedmøn),
(Londons"steveffi

&4 G,nT, stigler, 'uThe Ëxtent enel Basie of Monopolyrtu
Eeonomfe Eqvlew, Votr, $2u No. â, üune l-9)+2e pu 1.

ln A¡nerf.ean
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Wråteps¡ ll"ke Eafn, vaould prefer to meke lnfcrenec

ånåustr$.al strueture frenn tbe perfonu&nee of the fndustry"

about t?¡c

natnlãoula

therefore eoneh¡de that the strueture of the fndust,r¡r ås defeetf¡re

v¡hcre for exampS.e a proftt-rate fs hefng møðe eonsf"stently above the

norneX return on Ínveetment; wherc æn¡n f,årrns ln the fndustry heve grown

to e sea1e ø¡tstde the optlme& nange; v¿here eÌ:ronfe exeess eapaefty

prevsl"&så where selltng eosts bear en ebnornøJ.[y hlgh propoc"tfen to

tota& eostsg whcre the lnduetry responds slowly to teehnfe&I eh&nges,

However, the gtreat prøb[em of u,sfng perf@r"@nee l:ê¿ther then stmreturan

teets ùs that a snrb$eetlve Judgment nceds to be mde about whet ls tbe

norms end end3ess-eontrovers$r ls thc åncvltable resultn
åb

J"M, t1ærk hes po$.nted øut thøt the best reeulte fn teems of

ùndustrfaL eff$.eleneln nêy erfse from a Btru¡.etrÃrc wåth moderate nrmber

of lerge, stnong end grow*ng e@neerns røåth e fr*n6e of smelÀer speetalÍst

ment¡faet'ur€Fs a

A dfetlngulshed antegonlst of the tradÍtlonal eoneeptlon of

eonlÞtft$.on and tbe proeS.clmed virtues of priee eømpetfti@n was

J"Å. Sehempeter, In the real- wornd of olfgopoJ-lee, oeeffeetfve'o e@mpetf-o'l@n

me&ns uutire eompet5.tlon from the new eommodlt¡no +-he ncs+ teehn@}@gy, the

ncw souree of suppnyu the new t¡rye of orgeniu&tf@n, ete" - eompetltl@n

whf.eb eomænde deels*¡re e@Ft @r Eråanfty'advente,ge and v¡hleh etrfkes

not at the mer6lne of, tbe profits and @utpåt6 of thc exfstfng ffms

15 .T,S" EaÍn, uuWorkab&e eompetitåon ln olfgopo1yru' Ín Amerlean
Eeonemle Sevlew, Vo[" l+O, No" 2u Ma¡n LgþO, F" 35,

16 .T"M, e3erk, uuThe Orlentatton sf Antl-Tmlst Polfeyruu ln æÊgggeSg+ q_*yÊgwe Vo&, l+0, No, Ê, Ì.4ay Lg56u Þ" 93,
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but at theÍr foundatj.ons end thefr very 1ive",*t*

l{híIe there stl}l exåsts e,n assumptl,on that e eonsiderab1e degree

of corupetftíon fs pnobahLy des{,rable as 8, üeens of pnomoting maxf.mqm

efficiency and eost sevfngsu it fs now realised th.at under eenteln eon-

dJ.ttens of modern fndustry, degrees of lmpenfectfon een resuLt in greater

efffciency and thereby savings to the consuuner, Schumpeter and Galbrafth
rns,l-ntaLned that for modemr lndustry a hlgh degree of rnonopoi-y f.s desfnæ,ble;

the gafns of, large slae and eoneentratf.on, notably eeonomies of scaleo

wlth consequent reductl.on ln eosts, general and adminlstratfve efffef.eney

ænd above aL1 teehnleal. pnogress and. innovatfon wfth thelr resultænt

benefits to eoneumersu vriJ-I 1n thelr wlews fan outv¿elgh their poss1ble

dfsadvantages ø

By thf's theory lt Ís a båg busfness whfeh cnhmnees J-1vtng standayde
i-Tbfor the general pnrbJ"fe" Thus modern eeonomfe theory lnfrueneed by

Schu-mpeter la,ys stness not on the hypothetleel- ldeel of competitLon br¡t

on the Íd.e& of lrworkebletu eompetltfon" A dlseussÍon of tuworkablenu 
e@m_

petitlon should therefore resolve rsund the questlon of the nixture of
monopoly wfth conpetttLon whfeh nodenr lndustrfaÏ eondf,tfons mqke feaelble"
The afn fs to seeu:re as fer as posslble the beneff"ts of l-ange-scale enter-
prfse wLthout loslng the spur of eompetitfve eondltLons, Nevcrt}¡eless.

tror* blg fs hfg btlsfness ls e qtaestfon whfeh eoneerng messurement end

Êlælffcenee of sfue d.letrtbutfon of ff.ms ln en inåustry or in the whole

ee@Il0lft]ø

Fron the dÍseussfon, Þre eould see & dilen¡rnsa long_mn eonpetf.tåve_

ness Ls neeessery to promote fnnovatfon and to ensure thøt the publfe

r7a J.A'' sehunpeter, ÇÊÞêlgÅlEm" Ðgcteusm grnd Dem@e (New york:
HerSer, J.9,+2), p" 84,

ffb Eov¡**ur, ft shot¡ld be empheef.zed thet not only is there no e@n-elusÍve evLdenee b¡¿t thet ß@me @e@nonlsts ergue the opposåte"
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enJ@ys tbe eheepness and ¡rlentpr whåeh Se the produet of lnnovatL@nå yet

some restrletfon on eompet*tton ln the ehorb-m¿n ls essentfai- åf,

*nnovetion fs to be *ndueed ån a carstern of free enterprfse, Adni.tted,

thÆ,t ft ls evÍ.dcnt thet the modern necd for *bf6nes6uu ln f.nd.ustary

renilers a eerbcin degree of monopoly lnevå.tabl-e, the qtnesti.on æri.ses as

to how to deelde whet am@unt fs desfrable or ¡emlseåblc fn an¡r gf.ven

tndust4r, end hotø t@ trenslete whet may be e eomplex fomnula lnto teme

s¡¿ftable for entl-esnbÍnee legfsletfon anð admlnlstratfon"

Eut how m¡eh monopoly ís eompatfble wfth our ldee th@t eeonomfe

deelsf.ons sheuld emerge from fm¡rersonel merlc@t forees? The questf"on i"s

høw m¡eh monopoly ts tolerahle, oF eonvenseX¡trp horø Ís ft reeognløab1e?

The cssentfel pneeondf.tlon of monopoty (as opposed to the eom-

petf-tlon of tÌ¡e superfeet'u moðeL) Íe that e ffm ean slgnlfleantlSn affeet

pråee by var¡rång Sts matput" Thfe Ímplfes æn elestlelt¡n of, demand

sú.gnÍfieanL}Sr beJ-ow lnflnity with the e@nsequ,enees thøt the ffrm eæn

set outpert sueh that margf.nal eosta perelstently tend to dfffer fnom

pråee" Tbe resuLt Ís thet output of the produet *s too sm}l ln reLatfon

to demand eond*tfons and the eone&r¡s$.on ls thet eoeletsr8s se&ree re-

s@urees are nlsalåoeated.

Other posslble menlfeetettone of monepoly p@Eser may fneludec

extortionately hlgh pnleee anð low qaælÍty of produet b3n enfminettng

the peneltSn r*hleh eompetftS.on fn¡ro1ves for fneffteleney end lnertfa,

m&n&genent åe lneffÍeåent Sret leads a nuqulêt 3"ffer00 resttrletl.on of

outptat leaðs to under-utllf.tfee of soefetSr€s pnoduetfve potentfal; the

exlstång incquelÍt3r Xn lneone dÍstråbutÍon is eggravated throrgh

exeesslvc prCIff.ts &nd çoneentretlon of, wealth; through monopol¡rBs nlgtd
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prÍees, adjustment to econonLe che,nge ís obstructed and fndustrial
l8a

fnstabíli.ty ís i.dentlfled"

At this stage, v¡e e,re faeed wÍth two sets of inter¿elated

questions" I[ÕrE do s,¡e dfstinguish between ¡nergers whLeh have prtmøril_y

a mmrket power lm¡net and those ¡ohfeh lisne an efflcieney lmpeet; end

where â, merger results fn both increased ¡¡arket p@Ìrrer and fncreasecl

efficfeney where ls the trade off? Ceincern{.ng thls questÍon, v¡e luf 11

brf.efly revlew the proble¡rs whieh arfec when ¡oe eppLy mfero theory to

horizontal mergers and uake an attempt to predfet the msrket povrer

efflclency outeome,

Changes Ín the struetu.e'e of an i.ndustry erlslng from Ïronl.zontal

mergers are fnportant beeause of thelr lmplleatfons for performanee fn

the ind.ustry" A ehønge tn sirueture ms,y tncrease the degree of monopoly

poÌr{er in the fndmstry with unfarroureble tmplfeetlons for perfomanee

fron the point of r¡few of the publfe. Tt Ls also possíble thet mengers

wÍth. their s,ccompenying ehange ln. structÌ¡ye nay deetrease .the degree of

monopoly povùer and there fs,therefore no eertein lfnkage wf.th the pubJ_f"c

fnterest in t'his reÊpect,,.Addftûonâlly, tt shoutd be pointed out that

mergers whieh do Íncrease monopory power Ln the J.nduetry l-nvolved may

be associe,ted tslth an l"ncrease ln the eeonomfc efffefeney of the lndustry

in so fer ae costs e,re eoncerned as e result of eeonomfes of geale or

other effects whfeh fmprove the use of ressurces" These mergeys,

therefore, nåy åmprove the perform&,nee of, the tndustny fron the publie€s

standpofnt" Moreover, thcre ns a problen of baranefng the effeets of

monopoly end efff.cfeney" For theee reasons the fmplf-cations for mergers

for perfora&nce are enbfguous.

rQs
'-*T'" Mc.ehlup, The Po lftieal of

Johns Hopkfns Un{"vensåty
(Eattfmoree
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The problem of the evaluation of mergers fe eompounded by the

problem of determfnatfon of fact " Measurement of monopoly power f.s a

contentious mattent*u 
"nrnges 

Ln the degree of monopoly power are hard

tc determfne with any degree of certafnty" Aloo, mes,sureaent of changes

fn the coet levels fn an tndustry ere fær from stnple to ascertaln and

where predictfon is lnvolved the exereise f.s even more problematj.cal.

crearly the evaluatfon of the effects of nergers on the publÍc

lnterest fs dlffteult beeause ft often fnvolves a balanefng of favourable

and unfavourable effects. The anbfgulty lnherent fn the situation fs

mad.e more acute by the uncertainty that fs involved " Beyond these

consfd.eratlons 1s the fact that sÕme mergers are fn tndustries v¡hich

play a sÍgnfflcant role 1n the natfones fnterest beyond those arees of

concern to all industries such as output, eosts, prfces, and profits,

i¡Ihen a horl-zontal rnenger oceurs f.n a perfeetly competf.tlve fndustry,

could the results of such a merger be antf-competftfve or rqould we expeet

economies of scale? Given the usuel assumptlon of a competftfve aårket

as @ne heving numetrous buyers and sellens, the nerger would undoubtedly

cause little concern3 sinee the elimf.natlon of one flrm (competitfon)

will have no sfgniflcant lnpact on market power. rf the merger fs to

be Justified, 1t must reeltze eeonomies of seale, which egaf.n given the

usual essumpttons, eppears to be unlfkely" If oligoporLsts merge, then

the resulting monopoly eould be anti-competf,tfve, but mueh nore wfrr

depend on assunptions governf-ng the oligopolistss behavlor prf-or to the

l8b see Eugene M" sÍnger, Ap!èln¡st Economrcs (Engr-eroood crÍffsu
New Jerseyt PrentJ.ee-Ha11, tnc. riffi-ffiffi.
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¡ner8e}'.

What we hsve done thet even Ín extrerne e&ses, predfcti.on of

something defånlte about perfomnenee from mere stzueturer chenge fs

19 A" Beaehmn end J,e "H, Jøneeu ouMergen Crfterla and publfe
Polley Ln Ge"eat Brttai.n end eanad&ru' Joury&I of lndustrf& ,
VoI" lPo Aprll L97Lu p, 99.
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CIn the other hand, nergers whfeh ar@ ee@n@miealty sfgnf.ff.eant

generally êrfse Ín oligopolfetfe lnduetnfes" But here again, we ean

predict tfttle about performanee fr@r¡ strueture unleee we meke some

very restrfctlve and unrealistle assunptfons, ïn order to overcome

the dllenna, vùe e&n mske e grossly oversfrnplåfLed proposftlon llke thf6s

'uMost ¡narkets s,re not perfectly competltive. hJhen eompetftíon fs

already fmperfeet mergeps vrJ.ll rnake ft more so,r' Conpetttlon should
2.O

not become more fmperfeeto therefore mergers should be dfseouyaged"

.A,s competÍtÍon fn theory hes always been deffned as a merket

stnreture, nere strueturel ehanges - reduetfon fn the number of, eom-

petltors whfeh fs the most frn¡nedi.ate end obvÍ,ous result of any
2t

horfsontal- merger - beeone the erfterLon by whfeh meygers are judged"

Eowever, ae already stated, ft fs obvlous thet eny polfcy supposedly

baseð on the statfe vl.rtues of perfeet eompetÍ.t1on te d.osmed to failure.

The lnadequaeies of perfect eonpetf.tlon as e guide to polfey ane quite

elear, and we ehould note thet ln addftfon to questfons of "Becond best'u

f.neome distrlbutfon and lnformetion condftfonsn there fs theoreticel and

empir*.cal evfdenee t@ support the propoeitlon thet res@uree mf.salloeatÍon
22

Ín non*perfectly eompetitfve ms,rket fs lfkely to -oe ll"ght" Clearly,

therefore, fn olfgopolfstle sttuatlons micro-models per se do not help

$.n settf.ng up stand.e,rd.s by whfeh to Judgc the market povser-efffef.eney

20 Donald Dewey, "Mergers end CarL,else Some Reeervatfons Á,bout
196r, p. a56,Follcyoû' in {me_f¿cên Ëç_qnqralç__Bqqtqw, Vol" )O, May

21 Bee,chmen and Jones¡ op:-Ç11., p. 99"

22 See H. LibensteLn, *sAllocetlve EffLeleney€ vs" sX

20

Efffeteneyr s'u

G,B. Efehatrdson,ln Ameriean Eeo¡om:[gRggl-eg, Vol. 61, .Tune 1960. See elso
Informatlon and Investnen.t (Oxford Unlversfty Prees, 1960)"
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p3
diwtsåon for horfzontal mergers.

The erftåea} questfon to be examlned next Ís to e66ess whethcr

market p@wer fs fnereesed by buefnees mergcrs, and. lf so, whet pert een

be attrfb¡¡ted to merg@r and aeEufe*tÍ.on tn pnomot$.n6 hfgh eoneentr&tfon

fn eanedfan and Brltfsh lnduetry" The eppr@eeh fe f lLr¡stretlve and no

attempt at an el,aborete explenetlsn of hfgh eoneentratlon fs undertaken"

Do nergers wåthfn a ¡mrtler.rler fnd.uetnV 
,tpna 

to eoneentrate eontrol

of assets enð output fn ttst lndustry? ¡¿*rutu*Affis obeervect thet mergers

f,ree entrepreneurg to ereate new ffms wlth new assets, But the faet

thet they leave the lndustry and go etsewhere whlle the number ef

sumåvf.ng ffme Ís redueed lnevftahJ-y means that thc totet aseets fn the

åndustrXr have been eoneentrated.

It would be a fruftless attem¡rt to attempt en @sscssmcnt of tbe

effeete of mengens @n @ver&l-l eoneentretfon tn fndrestqr" Qufte a nu¡aher

of Ímportant mergers would høve to teke plaee in the alreedSr hÍ6hry

eonecntrated and heavÍly eepltetXzect fndustrfes before the ovcrall levcl

of lndustnlal eoneentratfon wes ef,f,eeted, And lntens@ merg@ti eettvlty

ean heritly he expeeteil tn lnduetrles r*here only a reletlnely few s6gll

eomletftors s*Í11 remeln for purehase" Meenwhfle, lt ls posstble for
'ulow-eepltallzcd* fndustrfes sueh es foCIds and teNtfles to beeomc

elmost eompletel¡r monepolføed through mergers wi.thout slgnfff.eantly

aff,eet{ng the eoneentratton i.ndleN fon nenuf,aeturfng ae a ruhole.

â3 see Beeelrma,n and Jonee¡ op:__e Å!. ¡ p. loo"

êþJ'w' I&'rkham, 'osuwe¡F @f the Eviðenee and Findf.ngs of M@rgersrun
ån B (pffi.neetona pnfneeton
univerclty Press for Natlonel Bureau of Eeonøm1e &se&reh, LSSS)u p" 145"
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Deggþpment of Mergers fn_Bvi.tfgþ and eana{þn Iqdqe!åLes_

Mergen developments 1n many seetorç of Brftish f.ndustry ane

known to have ste,rvted beføre the lest deeade of the last eentury"

Howevero studies have shown, that, despite fte early Õccurtrences there

was eÕmparatÍvely lfttle Berger activÍty untfl the end of the Second
2Lb

trdorld l*Jar"

An explanatlon f,or the early tÍmlng of the merger weve f.s the

clevelopment of a broad and strong capÍtal msrket and the existence of

finaneial institutions whieh enabled organf.zers of mergers to utilize

thÍs market. The generelly favounable eonditfon of bustness and a rfsing

buo¡æ,nt securÍties me,rket rnake prectieable lergen and larger unlts of

busLness enterprfse" Thfs fn turn pevmi.tted the eentralfzation, ln on@

c@rporate structwe, of control of a lange part of an fndustry, and

nade posslble a more effeetfve netlonal-fzatfon of fndustry output by

businessmen. Other faetors eueh ae the rete ef lndustrfel growth, the

rÍse @f teehnological fnnovatlon s,nd the growth of fnterregtonal

transpontati.on (e,g., raflwalrs) are causes whleh mfght have aeefsted in

the ee,rIy consolidatfon process"

In the period betvreen 188? and f906 (faUfe 1), there !â¡&s e, total

of l-13 recorded mergers fn Bri.tain, affectfng a wlde nenge of lndustries

such as textLles, eheuíeals, lron and steel, llquor and beer, ete" The

highest nr.mber of mergens secns to have oceurred fn textfles (31+), fron

and steel (ä.9j, and mfneral extrectron ( 1B) " In the Lnter-wan perfod,

the merger movcment that oeeurred, ref,leeted to some degree the emergenee

of, new leadfng industrfes in the yeers stnce the earll,er per3.od" In

eertaÍn respeets, lt represented attempts to restore the lndustnfal

â4b Refer to
Guthstead, 19?O),

G"D. Newbound, MauaggmegL_gnc!_Merger fLctjlEfly { Lf.verpool;
Chapter ï"
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TAETE 1

oF ERïTISE $,ffimEg AeTrvITy lgg?_1906

Indus

Tcxtflee
Chcnieæle
Mlnerel ktraetfon
fron and Steel-
Lfquor and Eeer
Tobaeeo
Other
lotel

3l+

I
ú
a9
th

_ 9__
rt3_

sourees H"w' Ì4aerosty, The Trust_Movement f.n BråjÉgLIgêggiry (Løndone
Iængrens),
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concentretion aehieved at the tuEn of the eentury"

The reletfvely fev¡er mergev aetJ.vf.ty 1n thfs perfod prfor to the

second post-world w&r ev& ('taUte 2) tndtee.tee that mergêr actfvity has

not reaehed a htgh l-evel" Table ã shows that with the exeeption of

7956t v¡ith a trough 1n merger actfvfty, alt the other J¡eers have shown

fncreases wft,h a peak f.n 1968" rn þ68, there was & total number of

frlr3S ree@rded mergcrso the highest fn BnftJ.sh hfstory for a slngle year.

The unpreeedented upsurge fn unerger aetlvfty tn the )Feers r96T-Lg6B

hes led one wrLter to corments t0,", for the typfeat f{.m, merger aettvtty
was previously no m@re than an oeeasfonal forro of growth, but now ft
heg beeome thc rue&ns of aehfevf.ng an lnstant Lnerease in sfze essential

for the defenee of the market and the $.ndustrlæl pesitfon of the ffrm;

and for the ceonomy nerger aetfvfty r'àas fovmerly little ¡rore thsn
25

fneldental but, (norq) Lt hes beeome a maJor ¡lhenomenon of thls ðeeade.'u

Ae cord*ng to Jemris, the eomparetfr¡e absence of mergers l-n the

peFi@d 188?-L9O6t fn Britaf.n, hes been e,ttrÍbuted to a number of re&sons,

The rnafn bulk of i.nduøtrfal aativlty xi¡es stLll fn the hends of famf ly
26a

busfnesses v¡hfeh untlr pOJ were lergely "prfvåte'n eompenfes, "For sueh

fanfly busineeses Egoiug publie0 rqa6 often viewed with suspfeion, and

whfle ít was posslble for sueh busånesses to analganete Lnto lerger

units, the pr@eess vE@s not es ea6]r es ft fe for the modern eompany wfth
ä6b

Its dfffused share ownershfp end fewer famfly loyeltfes,!t

Although merger aettvfty fn Brftafn dtd not ree,eh a hlgh level

before the end of the second þJorld wer, yet the peråed presented ß@me

25 Iþig"
26u ¡'"8. ,lemrfs, The EconogkgjåÆåffLq (London; RoutLcdge ênd

Kegæn Paul, 1971)¡ p. l+T;-
a6b IÞ¿q" o p. \.P..
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N['}ßEM OF' EO¡æAT{TES AgqTJTM TN ESTTATN

Yeeg __ N@u Year N@, year N@"

1954 æ75 L959 yyg 196l+ 999L955 P*94 1960 736 L965 995L956 æ,+6 1961 63æ L966 Bo5
L95V 3o1 L96æ 6gø \967 Lo681958 341 Ï963 BBy 1968 il+33

Soureeea 1954-196f-: Eeonomle Trenôs, AprÍJ- L963, mÍ,SO
L96æ'L963s EeonomÍe Tnende, Nov" l-965, HÞßo
196h-t966s BtI Journan, Nov. 19, l-968, HMSO
L96T-L9688 U"Ko Finanefel Prese Lf.stfngs
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imporLant fes,tures" ïn certafn degreee, lt helpcd to restructupe meny

Lndustrfes f,oroerl¡r eharaeterlzed by nany srnall and medLun sLzed flrms

fnto those ln ¡Ehfch one or e few very Lengc enterpnises oecupf.ed. Ieading

posftionc" "4 notable exanople of one nerger æ,nong many others fs the

ease of the Imperfal Chenical Industry (fCf ) whfeh was fomed in 1926

by an ameþametfon of thfrty-senen ffmns tn varioue seetions of the
27a

chemleel industny f.n BrftalB"

Thus, ,it must be eoneluded that the high eoncentratfon ratlos

ln a nu¡nber of Br*tfsh fndustrles eoulð be ettsf-buted to the role of

rergers. Among fndustrf.es êffeeted. were cement, eotton, wal-lpaper,

and tob&eeo" By ltPO, the ueteh industry hed. redueed threugh mergers

to three }argest gr&ìrps and in L922., thnough further consollclatfonso

the Britfsh Mateh Corporetfon remalned as the sole p**a.r*ur?rc

, It fs f.mportant to note that there ls the tendeney for high

eoneentration, onee ettafned, to persfst because of the followtng

faetors¡

( 1) stagnatlon or a deel-fne ln tred.e aetfvtty; and,

(â) barrlcrs t@ entry of new, fJ.ms

Howevetr, f,on the great nqJority of the hj.ghly eoncentrated tradesu the

long-tem trend to demand has becn nlsång, so that the explanati.on of

the roafntenanee of hfgh eoneenttrs,tfon must be sought in the operatlon

sf the produetfon and ¡narket faetors restrl.etLng entry and limltlng

the gror"lth ef the smeller flms ån these tredes"

â?e rþ9.
2Tb See H"W" Meenostyn The Trust Movement fn Bnltieh Indugrrv

( rcndone Longmans, 190?) o
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Á,t thfe stage we n@w turn to soiae hfghlfghts of Canadlan êx-

peyienee in mergcr development. Tn addlti@n, an attempt ts made to

examÍne the signffleanec of Anerlean take-overs of Canadfan firms"

ïn Canada, the consolfdatfon movement Ls wfdety spread and ln
27e

almost elrery seetlon of the economy numerous eonsolfdatfone have oeeurred.

The extent to whfeh theee mergers heve produeed. monopolfstle eonðltf.ons

fn any of the sectors of the ee@nomy depends on feets outsfde the seopc

of thls study"

Thus as Tablc J showe, the nnpulp and paper'u group wfth 59

consolfdatlons end the "chcmfeælsrr group wÍth þIr are pnobably nueh

nore o'm@nopolfståcut thån the I'foodstuffsû! gr@up w5.th 81" Neverthelese,

åt must be notcd that the efze of the groupo the effeets of lnter-

netÍonal conpetftfon e're faetors vshleh need to be taken lnto eccount

before ueeful cone luei.ons ere neaehed"

In expieÍ.ning the e&,useÊ fon vartatf.ons fn rnenger $¡&vea,

Prof,eegor ideldon ffnde a eorrelatlon between meJor merger m.ovenents

end comsnon stoek prfees, uuln partteulør the naJor movements v¡hleh

eentre about lreeks tn 1910-1911 and 1928 pe.rallet slmf lar ¡novenents
2B

fn stoek prfces"!' l{eldon argÌles that the ff.nanelng of eonsol-fdetlons

â7e see TabLc 3,

28 J,c. l{eldon, n'Consol-fdatfons

Restr$.ctÍve Trede Praeti.ees fn eanada
ln Cenedfan Industry, 1900-l+BrËu
e33 (ed" L.A" Skeoeh, L966), p. Ê31+"
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e.Snost elweys reEuires securftfes t@ be fssued, at tlmes ln exehange

for steck @r assetsu at tf.mes for eash tül"th v¿hfeh to purehase stoek or

assets" Thus, he coneludes that greê,t boome ín eonsolidatfon oecur tn

perlods durlng whf.eh eondLtions for the disposal of stoek ere ebnornal-Iy
Â^e.v

favourableT' (See Table h. )

âo Ibts, y þ" 235"
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TABT8 3

Tffi,'MBER OF COI{SOTJDATTONS AND Î{I'MBtrA OF ET{TEMRTSES
AES0ffiED Ey SETFCTËD TNDTJSTRTAL SijB-GruLrpS l_g0o-1948

Comod.ltlee No, of eoneol-fdatåons I{ou of Enterprlses

Eevereges
Chemfea] Preduets
C@nm' Scw$.ees
Cotton & WooLlen Yamr
& Cl6th Menufaet¡¿rc
D@lry PrCIduete
E1eetråe P@rder
Forydstuffs
Grafn Enevator Ser"øfee
Graln Mf.l"l- Fysdr¡ets
Itron, Steel & Preduete
Ï*leehfnery & Equåpment
Meet & n'fsh Paekaglng
Non-Ferrous Metale & Proðuete
Non-Metc3-lÍe Mlnerels
Palnts
Peper Prodr¡ets
PuIp & Paper
h¡bber Produets
Sbtppi.ng Sewfees
Si.l-k, Ralrm & l{nft Goode
Tracte & Sewå.eee
Wood Products
0ther
Total

sourees $"e " blexdon, 'uconsoll-datfons ln eanadLcn rndustr"g rpoo-Llh8r'u fn
8e6tgf$fge grede Freetleeeineened=a=ê5n (ed, t"A, Skeoeh, Lg66).

45

5t+
t8
e3

Él
8o
Bl"
P1
PB

I'o
?o
18
o?
5v
7ø

&l+

59
1ì
¿.-L

r_5

13
6o

9
58:Ülry

T9
8l
J5
<t

6Z
1l+0

"Ly>
I+æ.

þ)
)Õ
95
6E

l"o1
6
3â
t?
BL

39
tq

1râ

_ep*-
Ä53!_
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SmffiER ffi' CONS0TJDATI0NS IN CAwÂDIAN INDïJSTW 1900-t9l+8

Yeer N@. Yeæn N@"

1900
1901
190Ê
[903
r"g04
1905
1906
3.90?
lgoB
L909
&9XO
3"gm
I A19
3913
3"9f1+
rolE
Å93.6
tgl?
1gr8
e919
LWo
LyaL
1orþ9

LyaS

Total

Sor¡æees J.CI. We1den, *eoneos.lctatfone Ln Oenedfe,n Inðustryu XpO0-l+8rtn fn
Restelqllve Trede Preetiffi (ed, L"A, Skeoehu L9661.

9
?t
53
)+6

BZ
?,+
l+l+
-do

x6
18
3-l+

åo

I
1"3

10
g

6
12.
18
25
3o
5d,
\6
$m

}gP4
LEAS
LW6
LgpV
lgeB
ra90
1930
193e
L93A
e933
1934
e935
Ï936
L93T
1938
n939
191+o

ngl+n
L94A
I9h3
1"9b,+

r9h5
L9t+6
T9t+7
1gh8

5

.L

T
10

5
{

10
25
AB
p2
19

æ.

'T
I

9
I
Ir

x3
15

o
x8
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The fellov¡i"ng tables (5 ænð 6) show the number of mergerc lnvolvfng

foreígn eompanies fn the eanadfen ec@nomy" Between 1900-191+8, 16 pen

cent ef all aequfnfng firms were Anerlee,n whlle Bb per eent were Ce,nadiane.

As Teblc ! shor,rso the peycentsge of Á.meriean compeníes never exeeeded

âl per cent for eeeLr of the sub-perfods. From I9Ì+B-L966, the ehere of

Aneriean aequåsftton of total Cenadfan aequlsttfons lneneased to about

â3 per eent" By dlvidlng the peri"@ds lnto f94B-L959 anct 1960-T966'

Amerfcen aequ{sitfons beeame 15 per eent and 2) per eent reslrcetlvelyo

fndÍ.eatfng thet, .Ameråean merger aetfvlty seemed to have almoet deubl-cd

sinee L959. Howevetr, 1963 wi.tneesed a deelfne 1n merger eetivlty"

eommenting on the dee li.ne of *{merleen merger aetf.vfty ln eanada,

Frofessor Marlcham explai.ns that one re&aÕn would have been the ettraetlve-

ness of othcr markete sueh as those fn VJestern Europe 1n the early l-96Osse

r¿hi.eh mi.ght hene drawn the attentåon of åmerleen f frms awey fnom e anade '

Another re@6@n suggested by e "J. Maule fs that these mLght he,we

been an exheustÍon of a number of ff.rme for aequfsftion followfng e,

perfod of extensi.ve tekê-ovetr aetfvfty whf.eh endcd ln 1962" Domestfe

merger eetívlty wes then hi.gh whf.eh mf-ght have retlueed the number of

ffuus avaLlable for a foref-gn take-orrer.

A third re&son Ís thet balanee @f p€.¡ments eonsfderetions f.n

the Unlted State$ asy hevc måtlgated egafnst the @utflov¡ of eapftal

required to meke foreÍ.gn eequfsft,f.ons, Perhaps lt eould be added that

the ev¿erencss of eeonomle ratf.onallsm by Canadlans rnay he,ve dlseouraged

foref.gn teke-overe. Also, lt muet be ædded thet forefgn ownership

resultlng fron mergers and aequ5"sf.tions ref.ses a wåde rsnge of eon-

flfetfng lssues" It ls angued thet thc ptresenee of fønefgn
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TÂ3iÆ 5

I,TA,TTONAT,ÍTry OF ACSUTNTI{G FTMdS BY DEEADES FOR TEg
ffiRroD 1900-191+8

Perfod
N@'

eanad{an
No"

Amerleen
Peneent
eanedfan Amerlean

ent

1900-1909
1910*lgrg
LTA9-ryag
1930-1939
Lgl+o-19&8
1900-l-91+B

)+?,

lpo
æ76
Lr+æ

lpg
va9

TT
B

14
19
a.L
r6

Bg
ùp
B6
81
79
8l+

e

i"1
l+6

3l+

J7
131

soureeg ff"c' werct@n, *e@ngolf.dætnons Ln cenadlen rnðustry 1-p00-l9l+Brro
fn &etrf.etåve Trede Fnaetlees ån eenads êÉl+ (eA. f,,A, Skeoehu
19
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NATTOTüALITY 0F ACqUTRTNS FT${S L9\B*L966

I
Yeen eanad.a U'S" U"K,

Nos" Nog" N@9,

,b
Other T@tel

Noe "

789
Ist Aee 3/q,
f.n eenada
by U.S.
Fl-me
( s-z)

19hB
L9\9
1950
L95T
rgSa
L953
1951+

L955
L956
L957
t"958
r959
Lg60
L96r
Lg6e,
1963
196h
1965
L966

a6
20
æ.L

3o
ø8
æl+
p)+

9A

39
AB

3l+
l+8

39
l+g

l+1

3It
6S
6S
6S

3
L
I

l+

5
l+

11
7

i.o
B

11
r7
ffi
@3

7
æ't+

3B
31

;
I
5
3
3
2
a
q

l+

6
1
ãi,

Ê,

;
I
I

-Ðô b/

- 3,r
^ñ- ã.É.

-30
-33
-30
-33
I l+b
_ ì+9

-40
- l+l+

36tl+ 63
-77L65
2 l+5

393
I 108
-98

l+

5
h
L
2.

6
3
l,

4

B
B
h

3 ro"3
I 4"8
2. ,+,5
1-
5 1Ê"L
5 t6'7
B rå,L
1|+ P5"O
11 rh"3
l_n a5 "aLo L8.æ,
L7 18"0p0 aT,o
Aæ, Ps"l+
æ7 35"1+
9 L5"6

3p. P5,B)+6 35.4
35 3p.0

7O7 ?A3 39 98h15 56 æ79 24"7

Sou.reea e .J. l{euIe, Mergers fn ean@df@n fE }900-L963" (Unpublls}red
Thesj.s tn tfr
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subsådfaries may help raÍ.se ¡nanegerfel eom¡letenee

&n ee@n@my thus eontr$-butfng en fmportant clement

ee @nomlr"

ln

of

bnoæô seetors of

dynanlsm tø thc

PUb l,f c Po l-f cy _Remed f_qs

Mergeys ere not eondemned p@r see and the chofee fon publfe potfey

fs to deeign appropriate er*tenÍ.æ for gudgång suhfeh ls whj.eh. u,A

Judgment eoncerning ms,rket p@$der ls of, the eesenee of merger porfey. A

poltey that ferbede all mergers would be noncensåeal" But ff sone atre

te be pemÈtted end others f,orbldden, the dÍvf.dlng lfne must turn on
3o

eenee¡rtåons øf market p@wer"uu Anå ft hes been sefdS 'oThc moet fruf"tful

fleld f,@F tbe applfeatlon of a market power stanðard, h@rqlever, fs mer6er
?1
AJL

pelfey, uu

ÅppryÍ.ng the ee@n@mfe or merket pÕwcr eoneept, there wfll bc t;wo

naÍn iseues for publÍc poi-leyl ( f) should the present degree of tndustrfal

esneentration be redueed through dlesolutl"on? (â) ehould future proposed

nergers be subJeet to effeetfr¡e g@\r.ernment revfev¡ and regule,tlon?

D i.e s o lut f en gnd_D ivegb, :tU¡re

One possfble solut,i.on advoeeted would f.nvolve &n u'un6er&mblf.ng of

the fndustrlel emletouo thøt ís, a poJ-fey of dfssol-utlon anð dfvestlture,

3O E"S. Î*Íason, Egggon*e eoncentratLon end lhe Monopoly problem
(0ambrldgee Has.v'ard U

3t Iþ-¿q", p" 61"
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@pponents of, this propøeal. have et¡ggested thet, ¡øhere eeonomfes of

slze are elelmed end where etrtretural rc*organlzatfon would fnvolve

sf.gnffieent perfomanee losses, the bunden of proof shourd be pi.aeed

upon the clefendante" Dot¿bte ¡øøund be reeolved fn fenour of neðuelng
3æmerket p@wer rather then melntel.nlng penform8nee"

Anøther vfew states that, ês T'@rt of a thorough attaek upon

exeessÍve e@neentra,tlon, diseolt¡tlon and dÍvestfture woul-d be the

prtnelpal me&us of aetfon 1n an effort to Fee@ver lost ground. and eleer
33

awa¡r exfstång eoneentrati.on of powetr, On the eontre,rSn, Weston åe

deubtfi¡i- wbether the breakÍng up ef eaeh of the føur largest ffms
eontroXl"Íng 8O per eent of onrtSnnt fnto sfx or elght emaLl ffms suould

pnodtree m@re e@m3lctÍt$.¡re behøvfor, ouEeonomle the@rln hae not prøwfded

@n &,nsw@r to thfs qtaestlon efther on a prf"or gnounds on by faetuat data.

C@ntr@l @f F\åtuse_Sergers

The seeond of oi¡r puhlte polf.ey tse@sutres eal1s for a rlgorolre

eontroL of f,utnare mergers as o¡rposeð to the abonne ðlssoh¡tÍ.on remedSr"

Where e,uth6rftlr ls grented to an admfnfetrætÍrne body to eontrel future

Berger$r the need for dlesoh¿tlon @s @ tremeôy beeomcs l-ess" Reduefng

mrket p@Bder hy eontroLlÍng ft¡ture mergers hes a very lm¡lonbant edvantage

over t'he dlseolt¿tLon reneê¡n" Many erÍtl.es vfew clfssolr¡tfon as havlng e

dfsfneent*ve effeet on tk¡e ffm8s fnftlatlve for efflelent oneratfons.

3h
t9

3P rey*uo a¡rd Tumreru gp-:_gÊt,, p" 81"

33 Comsi.n D" Edwerde, !4aúntafnlBs.pCI (New york.B MeGr€w-
Hil"l, 1949), p, l5l+,

34 ü,$, Weston, Thg R@te @f rycruerg *n t
(Eerke&eyå Unfversfty é
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Howewer, ff the eontrol-lfng devf.ee ås the n@trme then the qtrestf-on

i.es Hsw m¡eb market power shouxð be permltted by publ-*e poliey? on thj.e

erfterå.on, Edwards hee eald¡ uuA mrXe øf lav¡ shor¡Id be este,b[f.sbed whleh

fønbåite aeqtafeltåon of any strbstantåel- Smrt of the eapf.taÌ aesets of a

bt¡sLnees enterprls€ ,o. *f the effeet wfXL be to lnerease eppreetably

the slue @f @, greet eoneern" lt wor¡fd be æpproprfate tø eonslder

speef.f,yång @ reng@ of aequåøltLone that would be foffiLdden trnleee the

enterprå.se destn*ng to æke tbe aequfsltlon sueeessfully assunecl the

bu.rden of Broof thet the publfe lnterest wo¡¿ld be eerved rathen than
E5

Èngured therebSr"Ë'

Another sorÍ.ter reeognf.zÍng tlrat merger may fnvolve @ reas@nabLe

poselb$.&lt3r of improveð teehnologgr and fnereeeed prodraetfve efffeieney,

@nd ttlat' tbe ßtmåcture1 restræi.nts {nherent fn merger mÆ,3r he offeet b3n

an oVerelJ. strengttrenf.ng of the eompetltflre proeess, h&s suggested that

@n$r uãerger authonfølng body ehoultl eonsl.derg the numher and reLat'Ive

sl.ze of f,åme ü.n the ¡mrtleu1ar Índustryi the gronutb pattern sf the

mergfng e@mÏÉnÉeså tt¡e hlstoqn of antl-eompetftfve praet$,ees Ln the

ÍnðtestryS thc fntent encl deslgn of the aeErafrfng e@mp@n3n; tbe g@tns Ln

effåeienepr enlelng from the mergerå the eondltfons of entqr lnto tbe
36

f,nd,ustr3n"

Aeeordtng to Keysen e,nd f@ner, anlr tro fzontal or vertleaJ" merger

sqhere the eequl.red fi.mse sbere of the merket Xe 2O per eent shculd be

prl@ faele be f.lIega}" I4mrket Ls deflned bnoadXyr "Tw@ pnoduets beJ-on6

ln the sere rerket ff e smø}} ehenge fn pntee (e proctuet) aauses e

qcé¿

36

Vo}, $8u

Edwanûs, qp*_Sg!., ¡r" 14$,

I Ereeher, !'Combinee and eonpetitfon,
L960"

n' eanadlan ÞFr SevieE,
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slgn$"fíeant dåverslon Ln e, rel.ætiwely shont tåme of the buyen8s purch.eses
37

or the sell-erss p oduetfon frorn one produet to enothetr.'u

They reeommended that no e,etfon agalnst eonglomerates wøuld be

neeessary ff a herd l"ine on horÍuontal mergers were taken, Thelr hard-

J-íne ¡rosition on mergers 1o that, 'ua,ny expensÍon of a ffrm by merger

i.s less eonpetltlve fn fte effeete the,n would be the eorrespondfng

exlension by new fnvestment " u u nesc ånvestment e,dds ts supply and

eatrmetty5 the loerger does not imeillately, thou.gh ft nay lead to sueh
38

addftion in the long-run,*

ilowever, erltfefsm about ruÏes on sf.ze hø,ve been nede by VJeston

beeause ef thein åmpractåeabllfty. i{e bej-feves thet the houudarics eif

en fndustry ere too df.fffeul-t to deflne to appl-y el rfgfd pereentage

flguret thet earLy pfoneers v¡ould requlre speefaJ- treatment; the,t the

eeononl"e effeet of e stated pereentage trrould vary wfth the teehnology

of the industry, thc neture of demend and eost funetfons and the
39

relative easc of entyy fnto the industry"

The f@regoÍng dfseusslon has establÍshed that åf s@elety finds

lntolerable the wfeldÍng of lerge-seele narket power by prfvate f.n-

dlvidual-s and ffms, then F@me Eneasua^e of control over mergers, &,s one

road to bufldfng eueh market power fs requÍred, As a quanttflable

measuvee the coneentration natiou together wåth other struetural

features, provldee e gufde t@ the strength of power fn the merket"

The attaek upon exeesefvc p@wer mi¡st eonsfet ån a eerfes of proeeeðfngs

3? K*yu*tr and Turnerp ofu-€å!,r Þ, PT,

38 IÞ¿È", n" L35"

39 l4estøn¡ @p-:--Ê!t,, p,, jJ"
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8,98,ånst exemples @f sueh pôweró The devcLopment of sueh en ê,tteek

neeeesarf.ly involves dLseovery of etandax"ds for óeterminfng whether or
40

not exeessive power fs present or lmrlnent fn partieule,r cases, At a

later stage ån aun studyu we shei-l e:eplore the polåefes of Caneda ønd

Britain fn deai.lng wlth the problems of mergerË, and e@ripare the erfteri.a

thet each has uscd to detemnfne when eeonomle poi.Jer ls fntolereble,

4o E¿waroe¡ gp"-såtop Fo 7Ê,.
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M@TVATTONAL FACT'ORS OF },ffiMBR AETTVTTY

The eoneept of the Ffm

The mot*vatlone or $.ndueements for meægere fs ¡erhaps one of

the eentml lseues t?¡at neede to be exproned ln e study of merger

@ct,fwfty, end theae a,re m&n3n queetfons" ÞJhy do nergers teke plaee?

why are there peeks ancl othcr t*mes troughs ln mergen eetfvf.ty?

tr{hy ere sCImc ftros and not others fnvolved? Answene t@ tlxese end

CIther reìated questfens woultt add sfgn1ffeantly t@ the rxnderstandlng

of merger aetf.vÍ.ty and fuu"ther the f,ormulatl.æn of e l_een end logteal_

publåe merger polfey"

For t?¡e purp@se of thls ehapter, we shâll attempt to fomulete

&nswers t,o the ffret qraestfoue þJhy do aergers take plaee" Howeven,

before eommenc*ng our analyslø, lt le approprf"ate to set out some

general cteflnÍtÉons of the ffm, the entfty fnvolved ln mergers whfeh

ere the ohgeets of prùlfe polley,

Ïn the real world the buelnese ffm fe both an admlntetret*nc

untt and. a eolleetfon of produetfve rcs@utree$" rn the traditfonal
uutheory of, the ffrmûû Ln eeonsmles, whleh hee becn devcroped for the

purp@sc of assåetlng ln the problem of prlee d.etcrmfnatLon aud

ves@uree all-oeetÍ.on, the !'ffr'nt! fs e*mply a uupnÍce-and-eutput deefslon*

maker, suh[le the gnor*th of, thfe ffm le nothÍng more then an lnerease

fn the outprat of the gåv'en produet,
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Where the f,ftm 1s a growfng organizatfou, the fim mr¡st be endoweä

vrf.th meny m@re ettrfbutes then are pocsessed by the sffm0 ln the

tradttåona1 theory of the flm" A enrelal aepcet ln the dcff.nftfon of

the ffm Í.nnolvee fts role &s &n autonomoue admlnfetrat*ve plennlng unft,
the eetlvftles of whleh ere fnternelated end ene eø-ondfnated hy polfefes

whleb are framed fn the li.eht of thelr effeet on the enterprlee as &

whole" The eonsti.tuent membere of the eentral mån&gement on polfey-maklng

body vary from ffm to ffm, Thfs bodSn ls the hfghest authorlty wtrthfn

the aclnfnLetrat*ve framework of tbe ffm and lt ls responelble for
establlshf.ng or alterfng the admfnfstratfve strueture of the flm, løylng

clown genenal polletec and mkång deefslons on those metters where no

subordfnate eNeeutfve høe been authorfued to aet or where no el-ean-eut

prfnefplee h@ve been set out ln &d.v@nee, The latter eetegor¡r woreld

fnelucle elI maJor lnveetment and finenetel deelslons as well ee the

f,lILfng of the top managerlcl posts"

The slgnfffeanee of thle aepeet of, thc ffm beeomes elearer ruhen

one renembers the,t the ff-rm åe also a eotLeetfon of pnoduetf.ve res@urecse

the dÍeposel of wh*eh between dffferent ueee en¿i oventfme Le determlnect

by admfnfetratfve deetsLsne, The pbysfeel reg@ureeg wfthfn the fLm
lnclude both tangibte obJeets - tts eapftel equipment and etoek of

semf-ftnished goods, as well es the human tres@tæees ava*lable - skllled

lebour, e lenleaJ-, ailminLstratlve and managersat etaff ,

The general ¡runposc of managem@nt ts to organfze t}¡e use of the

fLmse res@urees - eepftal equf.pment anð etoek of eemÍ-ffnxshed and

fln*shed goods as well- ae the human resoureeß at fts dlsposal fon thc

produetåon end eale of sewfees.
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Very soon we shel-l- eorne to find out t,hat one of the notivatfng

fsrees in son're f,frms Ls the ðesÍre to expand thefr operations" Although

su.eh growth ean bring forth gneater f,nults for the ee@nomy, through the

benefits offered by large-seale productfono there fs c basÍ.c conflict

for soeÍety ff sueh growth takes one of two roade open to lt"

ïn general, there are trEo waSrs by s,rhlch a fLrm een ettaln the

obJectives of busíness e:fTlelrsfoü, Á. firrn es,y grow by intcrnal expansf.on,

whieh Íncludes all growth exeept thet whleh eones ebout by absorblng

firnns os cubstentlal. propertfes from ffrms rulth fonnerly f"ndependent

exlstenee" External growth on the other hend nay teke place by the

purchase of the assets or the stoeks of another c@tn1lany" Bxpansf.on

of firns raÍses the pessfbflfty of eonfl-fet fon the publie fnterest"

ïn thi-s study the foeus ls on the problems of external expansion"

Expensfon måy mean s¡æefalizatÍon whieh itself fs assoeiated

vlf.th greater efffcÍency fn pnoduetfon" Neverbhelessu the eompetftion

emsng firns thet ensuree the,t the fr¡¡fte of speclalLzatton sre psssed

on to t'he fånal e@nËumetr of the produet ls tnevftably lessened., where
t

the external route 1s the seleeted mode of, expenslon" Dependfng upon

the reletlve positfons of the mergtng firms, ft is posslble for eom-

petltion to be redueed to the polnt where the market p@wer of the newly

eonsoltdated flmr i.s great enough to preelude the passlng on of the

gains of Íneree.sed efftcleney to the e@nsuner.

1 ltr Ctrepten I, 1t ls ergueü thet red.uetlon fn e@mpetftien,
depending upon the prevailtng stn¡eture of the fndÌrstry, mey prodreee
good on bad res¡¡lte"
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Recognftion of this eonflfct means the,t Lt wotild be intenesting

to examine these ehe,nges quentftatível¡r, Ln tems of eosts and profits,

and. that eonclusfons a,s to whether or not eny mergetr w&s fn the publÍe

interest nf.ght be reached b3r examining the extent to whlch cost ne-

ductÍons were passed on to the consumer, or by exanÍning the extent to

whlch wa,ges were Lnereased, or by estfnatlng the rfse in produetfvity,

or by celeulatfng ttre effect of the merger @n eny othen faetors

s¡monlmøtrs wÍ.th the publfe intetrest,

H@ïiever, sueh an exerclse 1s beset wltii dfffåcultfes, sinee not

oaly are nergers a response to a nev¡ sJ.tt¡atÍon but also l-t takee ti"r¿e

for thefr full- effeets to be realised, There ere few oeeasions f@r the

use of tlris ruperf6rr@,ncet' appnoaeh tn meygen polfey, since a compe,ríson

of tlre situe,tion immedi.ately bef,ore the merger witlr the sftuatton fm-

nrediately folJ-owfng the merger çqould only be useftrl- ff, ft is aseumed

not only that in the absenee of ttre merger things would høve eontinued

as before, but also thet after the merger & new end permanent sftuetf.on

1s qufckJ.y ree,ched,
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The RoIe of the Fiym

On the basis of the foregoing analysis of the f1:m, rse should now

proceed wfth anal¡rzing of ihe functfons of the firm and to account for

the role of mergers in the growtb. ancl clevelopment of such a business

organization' Attenpt 1s netle to answer such questions as: VJhat fs it

that notlvates the ffrm? Wbat Índuces it to grow in size? Why fs

merger often preferrecl as the roacl to larger stze rather than some

alternative nethod?

In every sphere of industrfal activlty, the prodr.rctlon and

dlstríbution of goods and services are undertaken by large numbers of

different finns ln separate lndustrfes and processes, eech supplying

througb the market, !{hy, therefore do some of theee firms nerge wLtb

each other? In e vlay thfs problem is fnseparable from tbat of why clo

fimns seek to grow fn size? The dffference Iles in the mode of expanslon

ín eaeh c&s€, Generally the reasons atlvanced for mergers, whether valid

or not, reþ on the argunents for tbe advantages of increaee ln,'size"

Eovoever, there are speciel problems of expanslon by nerger which will

have to be clfstlnguishecl and separately anel¡rzecl"

Tbus the notivating forces behfncl the formatlon of fndustriaL

conblnatlons are complex 1n form and r¡arlecl in character" Socio-economie

forces l'tbieh called the combination movement lnto belng ere involvecl and

conplex ancl therefore ft fs not posslble to state them as elear-eut

ca,uses, Specio.l needs of the pronaoters 1n each Índustry end the eeonomlc

conditÍons of the coì¡ntry determfne their forms and nodes of operation"
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Th.r@ugh@ut thls theowetieal apprafsal of the motfvetion øf the

ffnu, ft j-e assuned that fnvestment deel"s*ons arc gulded by opportunÍti.es

te meke profl.t, and the,t flrm6 &re fn seareh of proffts" That fs, some

fÍrms desire to maxfniue the rate of proflto, vahlle others are fnterested

fn Ínereasing the market share. And ln the oonån&gement-eontrolledÛ'

corporation of the twentÍeth centuryu the lndfvi"duals of the eo-ordlnatlng

teara v¡ÍlL wleh to retaln e.nd re*Lnvest these profÍtø 1n the flrm for the

pur"p@ses of prectlge, pers@na1 eatfefaeti"on fn the sueeessful growth of

the eorporatLon in ordey tø provfde se@pe for tbefr anhf.ti.ons and abf l-fties
É.

on for the mere love of the game" ln thfs eontext, dlvLdends wåLl be

wlewed as a cost to be hept at a lerneX $ust stafflef.ent to setfsfy present

shêrchold.ers and to entiee fuyttren eap*ta)- from the merket when requåred'

The essumptLon lsu therefore, thet ln general the f,inanefal- anð

Lnvestment deelsi.ons of tlre fJ.rm are controli-eð by a ðesire to fneree,se

totat Long-¡:un profits, &nil there ls e rnarkeå tendeney for the firn

fndeffnitely to retain as mueh proflt as possible fer re-Ínveetment fn

the ffrnro The proposltion f.s that çoprofftsuu sqould be d.estred for the 
Ĵ

çeke of the ffrm lteeSf fn oriler to mske more proff.t through ex¡nnsfon"

-Asstming tbat, proff.ts ere sought prf.msråly for thc seke of, the

firm to re-lnvest, then an fnerease in total long-run proffts ls

equfvalent tø tnereaslng ttre long*run raüe of grovatkr and so ttgr@wthn'

and lnproffts8n beeome s¡m@nlm@us as the goat ôf the ff"rmse Lnvestrnent

deeisions" These pertíeules" møti.vætlons are epplfeebJ.@ t@ the type of

entrepreneu-r who hag been ref,enred to es being u'grroduet m*nded.un @r as &

â g"T" Penr@seo The Theory of t&t Growth=€-ilrg:318q (New York:
kJiley, 3:gSg), p, PB,

4r IÞ¿q" , p, Elu



j+ t+5

?tgood-wÈI-l b¡¿ålåer"au He åe coneerned. wÍth the lmprovement of bts produets

and. the lntrcduetlon of, new prod.uets, the reducti.on of eostso the

dcveJ-opment of better teehaologyu the extensfon of mrkets thnor.lgb bctter

servåee to eustomers, ete"

Ee should be dlstl.ngufshetl from the ttenplne-bufldfngst entnepneneur

sshose produet fmprovement aetfvåtf.es wf i-l be delegated to @ther pers@ns

ln tbe ffm, sohi"le hfs attentlon ls oeeupled wlth extendlng the seøpe of

the enterprlee through aequtsftlons or thc elfmlnatf.on øf eonpetltton

bpn means other then eomposf.tl.on ln the rnarket" Hfs goat wfll be the

ereatÍon of e powerful- fnduetrlal "empfrc'u extend$.ng @ver s, wldc area,

The desi"re to expand wf 11 be dletated by both extemral end

latcrne,i- elreunetanees of ttre f,årm" Tl¡e exter¿e,1" faetors may fneltrde

the folloç¿Ínge a growlng d.emend f,on 5øntfeular produets, ehangee Í.n

teehnology whÍeh eaLl for nargen-seale produetfono speeÍa} oppontunft$.es

to obta$.n a better market poslti.on or aehlev'e a monopo3"let*e advantage

end defenslve meaetere agafust ehangee whleh eould eclversely affeet the

flrmes ex$.stfug opere,tlon end agalnet ¡shf.eh proteetlon 1s eolrght, f,on

exe,mple, through baelc¡*erd fntegrctfon to eontrol souyees of, supSrly,

dlversff,feetf.on of fånel- produets to spneed rfek, @r exps,nsfon of
7

eNfetiag procluets to preelude the ent4r of nelo competltons" Internal

motf.vetlons tø expaneåo¡¡ anlee langely fron the trlool of unused pno-

duetlwe 6cwiees, res@utrees, end speclaì" knowledgeu ell of, rulrleh w1ll

a1waSr's be fo¡¡nð rsithfn eny enterprlse"

fbfÈ" ¡ P" 39"

lÞ- È'u P" 65.

4
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Thc economies of sfzc is slgnfffeant when we take lnto eon-

sideration that the Sarger ffma, beee.use of fts siueu cannot only

produee and sell goods more cfffef"ently than smæl1-er ftme, but .al-so
6e

ean introduee lange quentftfes of nen produets mone effief.ently"

Eeonomfes af slzc are ó*vided lntog çuteehnologie&I{n eeononles w}rleh are

derlved fYom produelng J.arge aroounts of a gfven produet fn large plants;

'nme,nagerf.&Leu eeenomÍee nesult fron lmproved manøgerfal dlvfslon of

3øbour3 ttfinane{allo economtes redr¡ee unlt eosts r*heu Srurehasee, satres

and. fineneLal tranecetf.ons e,re m&de en e lerge-6e&1e,

Âs pofntcd out earlter, the firm wishing to expand fts seale of

operatfons, has one of two e,lternetf"veß¡ the fåm hes the optíon of

lnternal" e:e'pansfon of ht¡i.Idl.ng uew pSents e,nd ereating ner* merkets f@r

$"tself; or it een effIlenel by eequfrfng t,he plants end merkets of alrcady

estabÏåshed fÍms" If gnoveth fs eonsfd.ered pnofåtableo then the ffrm

wilL ehoose the merger method of e:r-¡ræ,nsfon only lf ft is eonsidered. more

ædvantageous than thc i.nternaJ" expæns3.on on this po$"nt" J.F, l^Jeston

hae lneh¿cled among the motfves for mer"ger tTre des$.rc to eehÍcve

ecsnomies of, large*Bcele produetfenu dfstnibutfon or advertleing
6u

eeonomåes, or the ffnaneiaL edvantagee of lerge elze. These are of,

czutrse motÍves for exlmnsfon and not neeeesanåly for the merger method

of expansien"

& E****uR, it is not f.mpJ"led t,hat there &re elways eeonomles
releted to sf.ze"

6b t"F" Weston, The 8ole.,of Mergqrs fn the Growth of [eege FfEms
(Berkeleyå Universtty o
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Merger Aetåvåtv ån FerepeetÍve

Eefore we beg1n a dÍeeusslon of the reasøns why busfnessmen måght

ggree to e mergeru ffrst tue ehall cxplaÍ"n some of, the eauses of mergen

w&ves. Thås lnwol¡nee an explenatåon a¡f relet$.onshfps between mergeg"

er&vcs antl hÍstorleal- developmente, rt $.s hoped that the explenatlon

v¿ound afd the underetandlng of wh¡r there ere peaks and other tfmes

troughe ln mcrgen aetfvfty,

ïn generel, faetone sueh ee the rete of lndustrial gnowth,

develøpment of an fnterregloner trensp@rtetf.en s¡rstem, and the

ðeweloSment øf a broad and strong eaptrtal merket are lmportant f,on
7

merger w6ve8' T@ the ahove lfet ehoul-d be added f,aetors sueb¡ ae the

lcveL of teehnologåea} development and motlvatlørae toward merket eontrol-"

one of the popular expåanatl"ons @f the earW m@Fgep mevement ls
thet ft merked a perfod ån tbe Un$ted Stetess eeonomle deve).opment i.n

whfeh eetasdætlon of growth set ln" rt w@s Ínterpneted thst merger$

were dev'fees v¿hereby produeere eould pregerve pnoffts ln the fe,ee of

slaekenÍng demand and greater preggurce of eompetftfon" Watk*ne lme

deserlbeè the håstorfeal trends to whleh he attrfbuted the retardatfon

ån msrket grotøthe tbe e loslng of, the frontfer, the sLeekenf.ng ef popraletåon

growtb, the sloeðång of teehnologieaï ehenge and tbe paaot 18lg seeralar

tteeLlne f.a prfees' In hÍs vfew, these varlor¡ç tendeneles e@nverged et

the end of the nÍ¡reteenth eentur¡r esd eet the stage of the merger

movement çqhfeÌ¡ he cteeeråbcð as u0& eentr&i-Í.ufng phese Ín tlre or6anf.zetåon
B

ef åndustrå&} eontrol fn the Unfted Stetee"u' E@wevcr, pr@p@nents of the

_ .? See klph L, Nelson, Mer@een Industry IBgg-
LZW" (Fr$.neetone Prlnecton un

a
l,$mon Wetklns,_-f?dus*rqfaÏ*eemþ$"pet4@ f*e qqltey

(eambn*ages e@mbrtAee U
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reterd@tå@n theorãr heve empheelzed thet åt Í.s retardet{on fn lndfvldue,l

d'nd¡¿strles rather tben neterðatfon tn eggregate lndustr{cl gnowth that

f.s fmportant 1n merger behøvlor.

Another populan explønatåon for mergeF movement et the end of the

Isst eentury fs the ttevel@pmcnt of e netfonal net*work øf rellro¡edg"

The dcvelopmeut brøught abo¡¡t e fundamental- e?¡enge fn the nature of

mrkets for goods' Nelson9fouod tbet the merg@F w&\re e,r@u,nd the turn
of tbe eentun¡R oeeumecl durfng a lerge and protraeted expensÍon of the

rellrCIad sSretem snd clurlng a øubste,ntåal dee'Ltne ln the reþt*ne eoet

of tnansportetfon" He al-so dÍseovemed tbst e eonsfðerable pant, of

total- 1895-L90[ merger aetÍ.vltgr ån the Unl.ted Stetes j.n menuf,eeturxn8

and mlnl.ng took plaee ln those lnduetrlee gb wi¡Íeh traneportatåon eosts

ruene lenger rete,tåve to the prlee of üre pu*¿ootlo

In anothcr stuayllnrof,eeeor MarkÏ¡am tn explafnf.ng the tlmfng of

the flrst gree,t w@ves of mengers ín the unftect st@t@F, found & eor-

relst*on between $.ntense nerger aetlvlt¡r and. the perÍod of rapld refL-

roed buÍldlng and ln the 1pÊ0ss ttre rlee sf tbe motor een end motor

transportatlon end e ness advertlsång medlum" Ee eoneludee thet merEeFE

heve r.¡niloubted.ly eomc about ets êêJustmente to major lnnowatlons havlng
låe rapld and pewecfve effeet on the entlre ee@n@m,$r.

9 nalpn^L, Nel-son, @Ame=rårÈag Ïr¡dus_try tB95 }95'6,ep,_gêt,e p. 88"

lo ÃÞåq"¡ pu BB,

11 J'lnJ' À,larkham, "surveSr of, the Evldenee and Flndlngs @n M@rgerso*
ep_e__q.ê!,u p. l8l-,

l€ Tbld,
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Ânother explanetlon of the tÍmfng of mergctr weve fs the develop-
13

mcnt of an organfzed large*seale ea¡rÍ.tal market" Bnplrleal evfdenee

suggests the,t ehe.ngee fn tbe numben of nengerB per ye@,r epp,ean to be

espeetelly e1ooe3.3r releted to the gpatlons of, the etøek market, Thls

fmplies thet maJor clee lånee fn mergcr aetfvl"ty have usuall¡n eofncfded

wlth etoek narket slnanps, Nel'eon found eyal-leal devLatfonc la the

nunber of mergers oeeurrlng per year between IBSF end 1951+ to be
l-4

posftùve13r eorrcletecl wfth devfatlone f.u ete¡ek prtees,

Howev@r, tbe reasons r,ahår nergeF aetfvltSr tends to rlse wi.tb stoek

prlees ancl tencls to deelåne when theSr fa}l ere verSr eomplex" Nevertbe-

lcss, *t shst¡}d be noted here thet @wners of, fl.rms expeetfng eventual.ly

to sell out ffnd perfods whcn stoek prlees are neanfng posslble peak

a ¡øx"bleulenry fe¡ror¡nable tfme to exeeute theÍr plans, wheneas they

møy dee$.de to hang on for awhÍl-e longer when etoek prlees are fall-tng,

Aequlrfng flrms f*ncl fundc for aequfsf.tfon easfer and less eostly to

obteån when stoek prfees are hlgh and thfe mey domfnete thefr deelefons,

ðesplte the faet thet tfte prlees the¡r muet pey t@ nergcr eandldates êr@

also hfgher' However, the rels.tfvc lmportenee of theee and ottrer

faetors governlng the ti.mtng of mergers fs not fully underetood and

m@re pegeereh fs needed fn tirås ftelå.

$Beeff,fe Motlvatfons oll-MeEg.ene

We e@n now exanfne the speelfte Ínclueenents of the ftm to pnefer

expensl.on vi.a the merger mcth@d rathcr then by the lnternal- method, The

13 seee u"s.
Á.ntl*Trust Report,
(Washfngtøa, 1967) o

rþ rþ*g.

fiouse of kpnesentatfves, Coum*ttee @n tlrc JudåeXergn,
Tbe Celler-Kef,auver Aete Sfxteen Years;of Enforeement
pp. lL and 39"
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merger teehnåqu.e hÊs th.e ad:rantage of helpfng the eryrenålng flrm to

@vetre@me entry berr$.ere åntø netq f,fclds and to redn¡ee the abeolute eoet

advæntages of large sfzed eompetftore fn fts present fleld of productåon.

.ê,ny ffm lqhåeh embarks on e poJ.$.ey of diverslff.eatåon wlL1 be at e dis-

advantage eom¡mned to the establfshed flrms ln the same li.ne of produetfon"

Ëstabllshed fåms havc the relevant pøtents and teheuleal uuh¡row-h.ov¡å"

thetr ¡es,rket pos*tfons wi-I} be estabLfehed and thnough 'ruLdeny adverti.scd

brand n&,mes thc prbXf.e v¡111 bc famtllan wlth thefr produets; the¡¡ may be

verblealXy lntegrated whåeh eould ensL¡tre a reedll¡r ave,ålable 6@uree

of sup¡l}trcs and dlstrÍbutlon ehannelsS new i.ssues of thefr stoek c.¿f ll"

enjey the eonfådenee of tlre fnvestÍ.ng puhnte; they møy be enJoyfng

eeonoñfes of seaXe E,Ë & re6u,It of the$.r own past cxpcnsf.on, M&nlr of

these dlsadvanteges melr be redueed i-f the f5,nrn ean aequfne an establfshed

golng e@þe@!Ífio

Plsnts ean often be aequined et eonef.derehly less than thetn

reprotluetfon eost" In aclð5.tton, the fårn me,y e,lso aequfre an expenåeneed

team of oÆ,nagers, aa $^de1l- a,s &n expenlenced teehnieeL and l"abour fotreeu

I\rnbhesroore, new pnoduetse û€w 3rr@cesses, new plantso new produettve

organfaatfons, ¡w,tent råghts end a vahrable market pos$.tføn, elL v¡fll-

have been øbta;i.ned i'ahÍeh mfght otherwise have teken yeer6 to brxlld up,

Thus, the fÍrm ean entetr fts new market Ín tl¡e pr"eferred posftlon of an

estabS-ished conpetftor sfnee the entry barrÍ.ere to s@me degree tqf 11 bave

becn sumnounted, However, lt, ts not suggested thet there ås no l"fmft

to the prôeess of expensfon" The lfmi-t to the rate of expansi.on wf.3.3-

be provided by the me,nagerfa& prrebnems of regulatlng the renetion between

the perent fÍm and åts ncw aequlsftlon, @nd the pnobXem of raorkfng out
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a eølnsfstent g@nerel polåey. Her$üev@r, the pnohleme of eo-ordlnatÍon

and lntcgratlon are l1ketry to be llghten for the ffmm where its ae-

quf.sitåons e@mplceent on supplement fte eNlstång eetfvl-ties partly

beceuse of the trmst experlenee of, åts management. uuThue the exfctlng

res@urees of ou-r fåm wlll not only li.mit the extent to whleh sueeessful

expæns$en cen be effeeted through aoquisitlon, hut wfll aleo lnfluenec
L5

the dtreetlon øf, extern@l exp&ns*@n.*

FlnaneiP I eenq!ðeqatlons

Consi.derati.on of the ffnanelel aepeet of a busfnese Íe a rc&s@n

wb3n the extee.naÏ meth@d. of, eNpenslon ls preferned to lnternal expensfon"

Problems of, finanelat dtsadvanteges refer to the dffffeul-tÍee v¡Ìrfeh e

f,årm eneeunters fn raf.elng new furde for further growtb and expenslon'

It may be more fcaeåblc to fi.nanee @n &cquÍsl.t{on then to fånenee

fnternal growth" It beeonee attraetåve suhen the eeeurltÍes of, an

exfstfng e@mpen¡n @re s@l-ling @t subetentlall¡r less than thei"r book ¡reluee'

Tbe under-evaluetlon of the puhllcly treded etoek of e fiml would neeult

møånly from the leek of knowleclge on the part of thc fnvestlng publfe

of the \rel.ue of the fåmn s lsek of eonffdenee J.n f.ts manegemente eltr e

dlseountlng of the leee nerket@ble etoeke for leek of lJ.qu1d!.ty,

The leek of, eapltal ean senre as e, berrter to new entrants to a

pertfeuler fåe}d" The deslre for a flrn to grow and aeeept ehellenge

ås clear" Thrøughr growth proffts are made; and the pnoffts ean be used

Ín many !üelrsg to re-fnvest ln the busfness, to pay dlvidenðs end as a

s@uree of fi¡nde to malatafn the operetfon of goveenment meehÍnery.

15 Purru*uey @Þ,--Q3!"¡ p. 1Pg"
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Growtb hes serfous åmpl-f.eetfones It refere to the grhystea]. expansion

of tbe busånessg on it €an mean ttre lmpnovement tn produet quallty ec

well- as quantfty of selee, And it eourd be lmpnovlng the efffeÍeney

of operatfons enil development of a eompletely nerø produet lj.ne or

d,fvensf.fyfng lnto other fndustrles" Aften unclcrtakfng growth tbnough

aequfsitfonsu the ex¡mnded bu.siness m8,3r e,ppestr &s a lese rÍsky pr@-

posltfon fn the e¡nes of the fnveetÍng publle, beeauee thc punehased

faellåti.e$ mey beve elreadgr demonstreted lts nevenue-earnlng eape,efty

and tlre lseue of etoek f.n the merket møy be faeLl*tated as æ reeult of
thls quÍ.ekþ attelned larger elze" Euttens, Llntner and eary polnted

out åa:'thelr study of the reeent merger m@xrement fn the Unlted States

thet æn fmBontænt motlve for eequlsftfon wae the-desfre of the aequÉstfng
l_bfÍrm to obtaÍn the v¡orkfng eepltal of, the eell_er.

BoweveF, Frofeeeor Markhem Í.n desenlhlng the !{eves of mergere

Ln the unlted stetes durlng the per*od. LBgT-gg and t9ê6-pp, hoth of
?'shfeb r@se t@ thefr peaks wfth eoneomftent rapltÌly nfei.ng stoek pnåees,

stateds tuTlre most lmporbant slngle motlne fon mergen at the peaks of
merger mov'ements seem t@ have been pnomotfonal_ pnoffts ,,, Eoth perfods

were marked by easy msney anû e seer,lrftfeo-Ìrungr¡n pubtf.e" Thte

cnvfFonment gave rlee to a nev{ type of entrepreneu,r - the produeer of
"t7

mcrgeFg"*' Tfle pnofeeslonel pnomoter of merger6, whoee role was often

ptrayecl by the lnvestnent banks, feeued the stoek @f the newÏy ln-
eorpCIrated eompan¡R fn neturn for the pJants of the orlgfnal- eoneetrns,

16,T,K" Butterse J, Lintner, and. w,L".Cary, @ -
cgr'peryle_reEffierg (Eanvend Untverstr¡n, ]g5I)¡ po p$lï":-*

ffi uærxtæmp ops=ç_&!u¡ F, l8l-,
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These merg@rs hed one e@mm@n featwe * the whole ruas greater than the

eum of fts p'rts whåle the dlfferenee between the two was tt¡e pnomoterss

proflts 
"

New Produet :New. P l-ent -lrlcy _Ërgduet f on Organlzat f,@n

The Buttere, Lfntner and Cary stuctSn tndleates that tbe sevenfty

of eye J.*eal f,luetue,tfons of a buslnese motlvetccl many ffrms to itfversffy
fnto new produets by menger. The ratfonalÍtpn for addfng & new produet

llne ls to reduee the effeete of, e3nelÍcal fluetuatlone whfeh are femil-ler

buslness ehsraeterfsties' F@tr examSrleu a menu.faeturer of builctf.ng hard-

w&re e&n drop eertafn slow movf,ng ftems ff he df.eeoners tlwt fnereas$.ug

Xøbour eoste hør¡'e nade shont pnoduetlon ru.ns unprofitable, To repJ.eee

theee ftens, he ean puretm,se anotber ffrm whLeh for example makec a llne

of home workshop tools" The rc&s@n for the purehaee fs the belf.ef that

new produets heve a cïi.fferent eyeJ-e from thoee of hfe own" He naSr also

hell.eve thet the exlsting mørketlng onganlzati.on een be used to scl_} thc

nelu pnoduete thcreby reduefng unft selee e@6t.

Butters, ILntner and Cary, quotecl &s &,n exanple, the MeGraw

Eleetrfe CIomtrnny, a menufaeturer of ll.ght boueehold e1eetrfe epplfanees,

fn reeommentllng the eeqraleftfon of" tÌ¡e }{fre MatenieL cory>any to fts
ahêrehoLders exple.fneclc t'The l1ne of produets of the companSn wlnJ. be

eonstdenablSr ôlwereiffed e,s c@mpered wlth MeGrasqss ptresent tlne" Thte

dlverslffe&tlon wl.ll be prf'm;anÍly $.n the eepfteJ. goods f,lelcl 1n whfeh

MeGraw høs not pantÍefgmted to en¡r lmportant, degree up to the present,

tÍme" Tbe f.ndustry 1n whleh dlversff,teetfon ruflL take pneee ls a

ncee8s&rlr end tmport@nt edJunet to the eleetrle ut*llt3r fndustry, the
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eK-I)-en6f@n of whieh håstony Ìæe ehown f,ollows pnfmar*l3n popui.atåon gnowtkl
ú

ænd xnduetrÍel ðevelopment rathen then eaonomta fluetuatfon.ffi

Ëmplråcal evådenee suggeøts merger ee,se6 v¡here new pnoduets wene

e'ddeå to a gf^ven produet-låne ln orden to replaee deelfnfng pnoduete of

merebe,ndfse wlth Broduets whl.eh had favourable prospeets, In othen e&6es

new produets were needed. sfmply bcesuse theSn eould be marketed etong w{t}r

the old ones at no cubetantfal lnenease ln sellfng eNpendåtures; @r

beeauee tbeSr alJ.owcd othen savlngs 1n ovey,head eoets" Equally lmportant

Í,e the faet that aequfeftfone heve becn made s¡åth tlre hope of lmpnovlng

tbe puncheser86 eompetltfve posltÍern b¡n enablÍng hlm to 'toffer a f,uIÏ

lfn@ûu to eustomers" Thås *s ¡mrtåeulørty e,ttraetåve to smlÏer ffme
whÍet¡ are {n eompetf.tlon wfth }ergen eorporetåone wf.th futÀ produet l-l.nes"

The exåstenee of, elceess eeSme&ty ln an fndustry ina3n er.lee f,or a

var$.ety øf rcaeons Lnelucllng a dee].åne Ín demanôu fnereased forelgn

eompetftl@n, @vetrexpanslon of thc trade *n the ¡m,ct on the Lntrøduetlon

of nesu or fmproveð teehnoLogleaJ" methode. Durlng the ¡uan years, this
phenomenon presented lteelf 1n eetrafn Bnåtlsh {ndustries sueh as steel,

shfpbulS-dtngo flour-mf.111ng and textllee end rnan¡r anaþamatÍons and

ecntralfaed marketång eehemes were earrled through wfth government

supp@rt and appnoval, es part of e pr@eess of ratf"onanlsetfon for
19

øtabÍlftgr end pnogress' Teehnolog*eaL ehenge by tntenelf¡rfng thls

prøblem of swpluo ealmelty mey aeeelemte tlre merger proeess and

eeEufsÍtåon, w*th the result thø,t a, eonvenlent wa3r of lntroduefng the

IB E*ttere, Llntnetru and Cery, gfu_gê!" u pr, ?pS, quoted f,rom MeGraw
Eletnie eo", NotÍec of speefal" Meetång of sharchøIders, July 1p, rgUg"

19 nT,E" Ðunnlng end e "uT" Thomesu Eråtleh Indue.Lqff (Iøndone
Enntelråneon, L96Lly þÞ, 4l+-1r7,
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nerü feebnåques ts f,ound wfth tlrc Ïee,st dåsturbanee t@ åndustqr as a whol-e,

Quete_ sygleq

Where there @re arr&ngcments eelllng for a dfvfefon of tred.e

av'a13eble on f,or tbc alS.oeatlon of searee raw materfele, &erg@r me3r pr@ve

to be tbe eaeÍeet wegr fon the f$.r¡n to expand tts shere of the rnq,s"ket,

ïn the Brl.t'i.sb Ccment, flour-mlLlfng end swer reffnfng fndustrfee ån

the fnter-w@r $ncers, rna¡pn Aeqtalsftfone and take-@vers were motfvated b¡r

these prÍ.vateJ.3r-organåøed or off*e$.ally-sponsored merket she,rLng
go

&rF&,ngementg,

Also the ettftude of, a eoefety towerds eerteln buslness praetfces,

as shown Ín lts ant**monopolSr le"ws, has lndtreed ms,n¡R mergers and take-

@vêFsø rhe 18p8-lp0$ Amerfean merger m.wement, wÏ:feh eofnefded wfth a

rele¡catfon of f.¡reo4roratÍ.on lews, the wfdenfng of natl@nal- merkets

*nereaefng the ne,rkctabli-*ty of seeunlt.les w&s preeeded by the passfng

of the Sbemen Aet l.n X890" Gfven thls e:eSmnefonfst eeonemle e llmmte

mnê the f,aet that tlre reeent 1e6fs1øtton outlawed eollusfve aetlvf.t¡rn

buefneesmen sought to engage ln praetlees as one flm and fn that whÍehâr pp
was outlawed when prøetfsed by ee3ønate entÍtfee" Erftèen oheemrese The

ree@nt merger aetÍvåt¡n 1n BrltatnEs &ore eoueentrated. 5.ndn¡strfesu sueh

ê,s man-msde f*bree, ofi- reflning, tobaeeo and eugar, reaeÏæcl a peak Ín

LgSg-6Lu and me¡r heve been sti.m¡leted. by tlee faet that thc restrietfve

Trede Fraeti.ees Aet of, L956? sahåIe ratrs*ng 8, Fresn¡mptåon that prlee*f$.xlng

A0 R. Ëve1¡R and l"M.D" Little, eonEgntnatfon ln tsrftfsh Indnaetry
(ge.mUr*Aee Unlvereltsr Press , L96C)u ù,

Ê1 ÞJeetone gfu_sÅg,, p" 8â"

âP s, Bråttan, Tbe obser*er (løareh 8u 1961+) s þ. To
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and othen reetrietlve praetåees were agalnst the publfe fntercst, 1ef,t

ffme free tø eorobJ-ne tlrefr ef,fonts througir mepg@tro

As nengers generall-¡r tnvolve both a buSrer and. eelletr, @ne would

e4æet the faetors v¡hÍ.eh fnfluenee the seller to he dåfferent from those

of the buprer. In vtew of this, we &re n@w e@nglderlng the motlvattng

feetore of e eeXler fn a merger tr@neeetåon, These e@nslderetfone hevc

been ðinfded by Butters, Låntnen, and Õary fntoa m&n@gement treasons"
æ3

lnvestment reagons and taxetlon treesonsu

l.fenegcment eonsi.deret f on s

As a ffrm gr@ws blggen end hlgger, t@p menagement Job may beeome

more eomple:€' Â eombi.natlon of dåfferent feetors of veryfng clegreee

tuøurd @ke tt eos i.nereaseô teeÏ¿netrogleaJ- eomprexftlrå grcater g@vem-

mentel- negtelatf.on of husåness preetfees; d.lff,leultlee of flndlng

suppJ-ies of useful- regd ¡nat@rla].s; end ebove aJ.l napLd fmprovemente fn

the teehnfques of mnnagement end admlnlstratåon of ler6e ff"me tlst
are seekÍ.ng welrs to grovo further, The hey depr of uo@ne @n* menagement

te e thlng @f the ¡met slaee ¡@ne,gement fe now the Job of & team" Thf.s

fs ehereeterÍ.zed by the managerlal- renolr¡tLon of thle eenturSr, dremati.sed

hy tbe e@ntr@1 of Serge flrms by salarfed rmanegers,

Mergerc motlvated by the shortege of ekllled meuagement personneÏ

meybe eness*ffed luto th.ree bnCIad gr@upsc (1) Flrms too emalltø efford

e ç'¡e1& rounôed teem br¡t too Ïerge to be m¡n effeettvej"y by few peopJ"e

(tasuø1}y c-3)" sn¡eh ftrm6 @,re usually teken onrer by eompantes whfeh

â3 E*ttu*s, Lfntner and C@rSp ep_s_ç_åt"¡ pÞ" AAy*pAA"
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harne an aðequøte exeeutive grotrp of managers" (P) Many f,fma prevfotasïy

owned and meneged by f,emåLåes" sueh fåms &re usue3.þ sold. rdhen ft,

beeømee evidcnt tliat tbe f,emlLies eor¡Xd no Xongen provÍ"de the manegene

theuselvege @F wheu they eoul"d nøt hfre the serlrÍes of a qrxallfled

exeeutlve te&mo (3) fnereaeed teelmologÍeell eonplexfty. of æ3-most every

fndustry, tfeht Seboruer me,rkct end theufff,f*eutrtfes of fÍnði.ng lnpats

ðuråne lnfl"ætfønary ¡renloðs" EushneL1 has emphesÍøcd thøt the requlre-

ments of modemt fnd.ustrfal or8anløetlons demend that a sueeessfr¡l_

men@ger to know t'he teehnfqmes@,md.cm admfnfstretlon fneLr¡ding e

workfng knowl.edge of aeeot¡ntfn€¡ personneJ- nanagem@nt, tfme end motfon

studfes end renkct enalSrsls,

ïn theår øtudy, Eutters, Lfntneæ and eary founð thet wanegement

çonslderatfone were m6tre fmportant, j.n the eaLc of emelner eompanfee,

Thc most Srromlnent motÍvatlon elted was the deefne of, the @Í¡In@¡"-man&g€E"

tø rettre end fn thc r¡s\åe,} e&6@e for rnarlous re&g@ns, there wes the

dearbh of edequøte menagement sueeessj.on, t{here the owner-meneger

hes moet of hfs wealth investeð fn the buslness, he bceomes reluetant

to expose hfs f,aml}y to the fÍnanefel- rlske lnvolved ln abdteatnng

eontroL of hle buslnees fn favoun of an n¡ntired 6ü€e@sg@Fo

Investmeltt eons lde,råt Í%s

Ïnvestment eoneåderetå@ns are motfvatfons fn mergen transaetlons"

The exFcetatåon b$n en @wnetr tbet, Ïrfe hø]dångs wfål dee]tne fn vchle f,or

variøus re&s@ns, eitþr suddenly *n the near fi¡ture or gredua].J"y over

â4 gr¿shnell¡ gp.-e.*g-åt", p" 166,
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the years ean Lead

motive for sale fs

diverslffcatfon and

hold.fngs"

to a salen Tn &nlr eesee 1t may be that the fnvestment

sÍmply the nornal destre of an fnvestor for grcatez'

fmproved quelity end marketebitfty of his fnncstrsent

Taffatùen

In neny merger transaetlons, tax eonsfderetlons hed genenelly

ptayed. a metivating nole: Butters, Lintner antt Cary found out fn thefr

study thet taxation wås gtven as e nejær reas@n for the cere of many

firms" ïn sueh Etevger es,6es, the lmporLanee of taxatfon wiLl depend.

on the tax stvuctur@ preveåling nn the parbieuter eøunt4¡, end so the

f.npeet øf taxatl@n &,s a motf.veti.on for salc ç¡ill vary loÍth the partleular

prevalLf.ng elrcunstanceso F@r exemple, the impe,et @f thh estate tex

øn the @wners of famfly btrsfnesses ?1111 be reinforeed by the eomblned.

effeets of high lneome taxes" ûwner6 of busf.ness wfshf.ng to pass on

thefr holdtngs te theÍr hêfrs must aecuuulate large &mounts of lfqufd

assets in order to provlde for thefr estate taxes and fer other

3-iquiitity needs' The personal ineome tax can ¡nake the aecumulatf.on

of sueh fl¡nds vøry cost\y" Tþe recent Ëei_e of låbatt ehares to an

Á,meriean brevuery prørfdes en exemple of a sele whfeh luæs prompted

by the problem of finding m le,rge amount of cash to satisfy the
æ5

guecessfon duty colleetors" Ån undesirable e@nsequenee of suecessfon

dutåes end tire ensuing sæle ef Canedl.an sineLL famf ly busíness ls

thet in e large number of cases the pnrehese has been ræd.e

ã5 Tng-*¡:¡qÈpg Trtbunq (nebruary PBo i-961+) , po 6.
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by forcfng åntenests at a tlme v¡Ï¡en Canadfane are beeomlng suspfefoue

sf aålen ownerslråp and eontrol of thej.r buslnesses"

$ed@
Åacl fl.nelJ"3r, vue nos¡ turn to the motlve whi.eh ís pertrepe the most

frequentlSr advaneed erplenatfon of merger - merger for the red.uetfon

of eompetltlon or for merkct monopolløatfon,

Slnce merger does not ædd ee¡ee*t3r f.n the markct, suctr a mode of

ex¡mnsåon does not lntensåfy exlst$.ng eompetltlve eondltlons as does

the d$reet entr$R, throragli lntema[ exlmneion, of, e, flnm fnto & neçd m&rk@t"

Ïn f,eet, expenslon b$r menger, stnee no eapeeÈty ts addedn is not entry

and no eppeal ean be made to tbe genera1þ aeecpted eouopetttLve be¡reflts

f,rom entry" Bxpgnsion l¡r tlr*s way avøåde the dosdnward drag on prlees

t'het måebt folÀCIlø from expanðlng by hta$.Xdlng, However, g{here an lndustry

ís îtsfeku'and sufferlng from untoo m¡eb. eompct{tl@nouo metrger ma$r be the

røatc ehosen to brlng more etabxe eondfti.ona to th,@ m@rket. under

eondfttons of, etåt-throat eonpetåtlon, renufaeturcrs undereut the prf.eee

of caeb otber end. t'ht¡s eÏlmd.nate eaeh otlrer fnom thc msrket ån orcier to

hene e vfrtual" monopo1¡n" Se¡metLmee the eompetltlon beeomee s@ severe

that no @ne e&n make enythlng øut of thc trade, At th{.6 etage the

ånduetrfaLåsts reel"åøe tt¡øt to ge$"n sunvånan for e,XÏ, eaeh m¡st suryenôer

so,methång to the eômm@n e&MEê" rn thfs regard the ellmj.natåon of the

w&stes of eompetltLon tlar¡e beeomes an impel&ång motÍye to the f,orme,t'åon

of ærgens fn Í.nd.uetrgr,

Neveu"theness, we ean fånð æt the othcr eåstyeme the emhÍ.tfør¡.s

{ûempfre-bu*ldångu' entrepre¡rcur who ma¡r be seek$.ng monopo1y ¡rroffts thnoug}r
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mø,vket dominatfon" Through merger6, the re\renuc eurve øf tirie fim may

beeome less ele,stie end the vah¿e of tk aequåred fÍ.m to hfm would bc

åncreased e@rresp@ndlngJy" To thi^e entrepreneur¡ wlth extensfve anbltfons

to aehfeve imprese$-ve results fu e reletfvely çhort perlod of t3me, the

merger route nay be the only praetfeeJ. routc to hfs goal"

We een traee the peråod of, mergcrs for monopoly 1n th@ United

States (f887-f904) when the great t,rusto sueh as Stand.ard Ofl, United

States Steel and Á.mcriean Tobeee@ wetre eonglomerated thror.rgh mergens"

In Canade, penh¡es the best exemple of monopol¡" aehieved through Berger

ænd other predetory bueiness praetfeeo was prøvfded by the meteh industry

e,nd thc aetivåtÍes of the Ëddy Î'{ateh Compeny" To thl"s rmst also be

åneluded the aetfvlties of the El-eetri.eai- Reôuetfon eompany of eanada,

Markhen v¡@s obserwed, that.B'the peth of eeonomfe theony and merger
'¿ô

li.terature have rareþ er@ssed.rn' whf.elr hes i-eð ln men¡R stxådles to the

frnproper eonelusLons thet mergers bave generall-y rcsul-teð fn monopoly

and thet monopoly he.s been tlrefr go&J., In eonclusf.on, it mr¡st be

emphasfzed thet the explanat$.on of mee"ger eannot he e sfmpl-e monoeausal

@fl€ o

The purpoee of ti:ås ehøpter has been to underlfne the beefe drÍvf.ng

foree hehùnd. meðern corp@rete fl"rns - the urge to exgrend for the eake of

the fùrm" Vfe he,vc seen that extemrel expansfon @r merger hes meny

ædvantegce *6 of,fer the expanding f{rm ovcr the fnte¡rra1 method of growth.

However, vcc hæve seen that thfs underlyf.ng dr*ne før expanston eovere ê

wlde gamat of motivatlons rængfng from a ôeslre ts mal-ntafn a gofng enter-

prise tn @ne hencl and. on the other to *eap the beneftts of Ìerge-seai-e

Ê6 løutlu*m¡ @Ê:-sé1,, p" 1l+g.
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productiøn, Merger fs an i"ntcgraL pent of the eompetltfve business

process - the strong ebsonh3"ng the vreaku e trsefr¿l method fon the entny

and exft of liquid aseets and cntrepneneuråa1 talent seekf.ng empl-o¡rment

in msrket are&s whåcl: are vfewed with varyfnd degrees øf optim,ism,

æ7
TaFe-Brer ef Ce,neÊèen 3'Írus by_Á,merÍean:Sl¡ms,

We now turn to the motivcs of take-ffrers of Canedij.an ff"ms by

å,f€rican eounterperte fn the ee,rly þOEs" Before end dunÍ.ng this perf.od

ÀmerÍean uantrfacturfng ffms fnvaèed the Cenadian ncrket fn tveo dtsti.net

r.¡elr'68 The Sw,rent eom¡mny usualJ-y buúIt a braneh pLant i.n Canad.e; @r lt
aequÌ.red ene by bn¿lrång sheres or E,ssets of an exfsting Ca¡radåan p3"ant

or fåmc" Dff,ferenees ån the generaL eeonomfe envåronment betwecn tlre

two eøuhtrtes hawe been suggested a,6 @ne of the possible explane.t-åons,

The envfronment Íneh¡des eueh faet@trg es texætl.on, monetery anð ffseal-

polfeye terlffs and the ]evel" of eeonomfe eeti.vity"

It ís noted that in the ear3.y l0es Canade adopted a tfght or

restrieted nonetany poJ-teyg end it is suggested thet this polfey

favsr*red Ameriean take-ovens fn eansda. In adåttåon, ft Le also

suggested thst another eauee for the lnereased. rate @f take-overs b¡r

Ameríean flrme hae been the emendment to tbe Claybon Á.ct by the Ce1i.er-

Kefaurner Aet of 1950" Thls anendment nay høve foreed firms v¡hfeh sought

to expand by mergers to seek e,eqr"i"sftlon fn glirer eor¿ntsíes åneludfng
¿ö

C&,nad.a, Sn this new poJ-fe3r Profess@r l'4årkhæ,m obsenred its effeetss

The new poJ.iey wå11- foree lnd.lvi"d.ree1 eorporatfons to eonslder m@re

â7 tfiis is a seriøus problem ån Canadeu although legfslatfon r,¡as
nCIt ln effect te deal vsåth åt" Alsou lt le not on3"¡r Amerfee,n fårme
the,t are not fn¡roXved"

âB $,w. Markham, u'The 
Nepc Antí.tzust

lspþ*Xgsåa l.965 e pgr" 6of-6J"p"
Po J.f ey, " 3Q" Igw=ggq_SlggpgqqgE
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serlorJsX*r tbe altcrnætivce to tbe aeqtaåsltfon of domestte eompentes as

me&ns of eompeny 6rowth and produet dl¡renslffee,tlon, F@r tlre Sarge

eorpøretf@n @n sshfeh entltzust po&fey has bcen turned, the 3-ogfea3"

a&ternat*ve tø er¡eh dømestle aequlsftlone fs the aequåsåtXon of forefgir

eompanles espcela&&¡r fn blestern Eurolæ, Tt ls argued th,et thts ttncrd

polf.eyu8 mfght itswc drfven Amerfean ffrms to aequfre eenedfan flrme"

fiowevetr, Lt ean e1eo be safd thet other f,orees wouSd herre eontrfbuted;

for ffms ean always expend where the merket opportunÍtLes ere favotarable

end ln the e,bsenee of eønctralnts bueinesemen ean a1ways neeet tø th¡e

ei.rermstane@go



CHAPtgË TTT

CANÁ}TAN &ffiRGER I&Ï-qTATION

This ehepter w*11 pnovide a brfef en¡tline of the hlstsrleal

deveJ-oprnent of Canedåan antf-eonbÍnes i"egfelatÍ.on as æ beekgrou¡d

against whteh merger po3.1ey uay be s€€rro It hes been obsesved from

the foregoÍng dfseussÍons of tlle motivatione and eonsequeneee that

mergeys c&n neweP be eonsidered as per se offenees" Some mergers wl3-3-

ds littLe to affeet the stnreture of æn fndustr¡r" ln parbieu1ar

e&se6, the S.lkel"lhood thêt e mergetr ¡*Í.1-I resuXt in detrtmcnt to the

prbliu through its effeets on eoneentratåon and eompetltfon ts very

often eæunter-bafeneeð by posslbfl"ftfes of henefLtso wfth the reeult

'ihat in dfseusstons of mergers, the tlesfrabåXity of, a seleetive merger

poliey is impS-Èeit. Á.t a Laterstege fn the dfseussl-on, there sqi.l-I be

an exa,nir¡ation of some of the reports of the Restrictf.ve Trade Praettees

Ce¡missÍon and the easc lav¡ on mergers fn en attempt to fnvestÍgate

how effective CIanad$.an merger poJ-iey has been'

In contrast to the Brftisb approaeho Canada has mnde cornbines

eontrol a nå.tter of erfmÍnel 3øw, reJ-ylng on the 1ege3. proeess end

Judielal remedy, Tbis implles that aLl aets prohibfte<l by the

legislati@n are er$.nånel and the offenees are punfehabS-e by ffne or

åmpnisonment. ALso fn Canada, the ¡mt"båefpants to a merger ere tnnoeent

ientiL tbey are for¡nd guf&ty and. the burden of proof lies v¡1th the gffrernm,@nt"

The merger vüeve et the turn of, the ecntury ln a number of

l"mporbænt eanadl-an ånd¡¡stries sr¡ch aø steel, eement, asbestos,

eannÍng anô meat-paekfng gave ri.sc to eerbeÍn rnonopoJ.ies and near
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monøpo1f-es and }eô to tbe demend fer tegåsJet,fwc &e*cfon" Th@ tenadfen

S.eglsnatfon xl.ke thc unfted states sheman Âet, whieh f,o3-åorued fn

LB?OÐ nepresented the protcst of, stfLl pnedonrånantly agmrÍan eoefet3r

ægafnst the abuse of, eeonom*e ænd polÍtlea} p@Ì{er hy lndustry and

busåness,

The phrase *antl-eonbines 
J"eglsnøtt@nuo ls & e@ml)@nent of, two

eetegorf.es of parllamentæry eanetfon - the eombfnee fnvesäfgetfon Aet

and seet$.ons 4xL end. lrl€ of the eæåmlnex eodc, As ft r,rfln be noted

}øter, these statutes (ln emended. form) ðate beek from &Bg9 and 3,9ro

rcspeetlve&y"

Eeeh enactment ot¿t1asus eon&lnetå@ns @r egreements em@n€ eellere

or huSners * where under seetlon 4X!. øf the Crlmfnal Code, ttrre pur¡rose

of sueh egå-ccnent å6 t@ nessen eompetltÍ.on "-undul"yu' @r where under

seetl'on â of the eombånes Aet æny sr¿eh eombÍnatfon has the desf.6n or

effeet of leseenlng eempetftl"on end Ï¡es I'opereted or åe rfkely to
@perete to the detrfment or egalnst the fnterest of the pubtrle"tt Tht¡s

befove tire a@ndment tn Lg6o, eaeh wæs fn some ðegree sr.rpplementany

to and dupS"leatfve of, the other"

The @rlgfn of the Canadlan Comblnee legf"s1etlon Llee ln a Scneet

0omnfttee of thc H@use of eommonø repont of lBBp" The eonmftte fsund

tbet eombi.natlons ex*sted ln nespeet of, a number of wÍ.deny used

eommod:ttÍes &nd servleee, and reeeroended neglsløtåve aetlon" The

Aet of 188p wes the resuXt of, thÍs 1e6ås1atlon arid beeeme the pareut

of seetÍon l+98 of the erÍmÍna& eode maki.ng åt æ mfsdew&n@ur to eor¡-

splre eomb3.nc, egree @r errange un3.ewfu3"ly;



þ?

(a) u'fo unðu}3r lfmft the faelll.tics for transportång,
pnoducing, me"nufæeturf.ng, eupplyång, storfng f.n an¡r
artfele or eømmodlty whfeh 1s subgeet of trade or
eÐmmereeF

(b) To restrafn or lnJure tradc @r e@mJneree ln relatfon
to an¡r sueh e,rtlele or eomodJ.ty on -

(e) To und.uly pneventu llmft or lessen menufaett¡r@ or
produetlon of aaSn sueh artte le or eomodåt¡n un-
reasonebly enhe,nee prfee theneef or -

(¿) To und.uly prewent or leseen eonpetÈtlon fn the
prodtaetlon nanufeetu.rc, berter, sale, trane-
porÈatfon or supplpr of, an¡n sueh ertLele or
cored1.ty, oE l.n the pn*ee of Ínsuranec l¿p@n
pe g@n or property"tu

eheraetcrfstfe of thc Aet weç t,he ili.-deffned use,ge fnvotved b¡n

empS"oying the teme o't¡nLawf,uXþ* as vaell ae noundnalyuo e,nd suun&"eaeonah1¡Rru

to deseri.be the offenee wbfeh led t,o ðÍfffcu1tles of lntery,netatfon,

Âfier r¡erlous legåsJ.atåne amend.ments the word lru.nLawfiiJ_ryft was dropped.

f,r@a thc seetf.on f.n J.p0o3 e,nd the wordfng settleð lnto the fom lt
i¡es retaåned to the ¡:reeent tf.me,

ïlowever, und.er tbe crfmfnal code there were on]y a hendftlS- of

proseeutåess, and eonvfetfone" Thle rryee due to the d{ffteulties ln
seeurlng end. nerehellfng of crnfd.enee ln eombfne proseeutfons.

Moreoveru 1n a nu!ßber of, etvån suåtsu the Courts refused to enforee

eertafn rcetrtetlve egreements becat¡se they eontravencd the plbrf.e

polfey expressed {n the erfmfnaX eede seetfon,

4Ëeleg¿Ce_l_ggqlelf@n of Meqser iesåstet

The ff.ret €omþlnes rnvestlgetfon Aet of, I9l0 wes tÌrcrefore

eneeteð to eorreet the weakneeses of the pnevlous Aet" rt sought

to supply speelai. admi.nf.straÈLne maehlneny to enqulrc $.nto erteged
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eombånes" T@ a 3@rge extent the shape of canedss approaeh +.ø mergers

e¡ae detemårred Ín the Somblnes .lnvestígat,lon Aets of 19ro and J-g}S s

both øf, wbåeh løere f,aehfoned aLmost sfn6le-irandedly by tdr" MaeKenaåe

Ktngu In thås Aet, the deffnltÍ.on of the kÍnd øf 'ue@mb$.neuu aetÍ.vlty.
to be fnvestlgeted was eot¡ehed fn a S.enguege sfmf J.er to the wordtng of
tbe eombfnøtlon offenee in the erfnlnal Code, E@werer, a slgniff.eant

addûtåon ef thc words uumetrgerrut n,trugtuu 
@tr *m@n@poryuu ruas lneludcd in

i.ts f,ma¡ne of refetrenee"

Seetåone â and lâ of, thc eCImbfnee Investf-gatlon Aet fntrodueed

a quellfLeætåon t'h.at te be ruuxrlawf\åtri' the eombfnatf@n, mergep, tmåst

@r m@n@po1y m¡et hßvc u'openatcd or be 1åke3.y to operate te the d@tr$.ment

or agaûnet th@ i-ntereet @f, the plbJ.Í.e , t{Þrcther e@nsxåmers, produeers @r

@thetrg 
" 

tu

For purposee of the Aet, & uum@rger, trust @r m@n@p@J.f' dcnotes
?o@ne @tr m@re Tlergons (L) who hes or heve pirrehaeedo J.eascd or othem¡¡fse

aequfred angr eontrol, or (p) wilo elthen substantlarly or eompleteJ-y

e@ntrol-e thrCIughosÀt en¡R ¡mrtfeuJ.ør &re@, or dletri.et in ee,neda ean throughr,-

out Caneda the eløss or speeles of br¡slness Í.n whleh he fs on theSn e,re

eng&g@d'tr It fs aBperent thet the lew al-}CIws a broad seerpe for inter-
pretæÈs.øn, eenterÍ.ng f.n thfs lnst&nee, areund the nea¡rtng of botb
eepublie Lnt@trestro and. 'umergen, tnuast @tr mon@po3"3r,uu Thfs eomprehensårye

deflnftlon v¡es retaåned ån the new Igê3 eomnfnes Aet vrhleh, es sr¡bse_

quently em@nded, fs the Jeva today" Äp¡mrentåy, the vagtaenese of the

eSeuses of the legåsJ.atlon ls en fndåeatlon that Mr, Ki.ng hed no

scråous i"ntentfon egaånst m€rgers fn lglo Ênd thes@ after" However,

æ,n lmportant dcvel"opment b¡n the Aet was the prlnefple of f.nvestÍ6at$.on
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and reT¡ort v-¡hfeh hee remelncd a part of the eanadlan eømbtnes ad_
mfnåetmtfon.

ïn general the regfsi-atfon dfd not eonsrder nobfgnessu, petr se
as bad'" unlrkc othcr eelh¡såve praetlees, blg busrness eerr$.ed wfth
åt a Bossrbrrtty of, fmprøred teehnorogy end inereesed pnoduetfve
effåefeney" Thue to eontend thêt lerge-seære merger per se e@ntr&venes
the p.¡blfe r.nterest Ín eompetrtren fs to rgnone the feet that, rmdcr
eertafn efreumstenees, thc stm¿eturer restrafnts fnherent ån merger *sy
be offset by en o¡reralJ. 

'trength@nlng of the eom¡letftfve pr@eesse

skeoeh pof.nts or¡t that ån Íntroduefng the bÍr' r,{aeKenøJ.e KÍng
¡oas eareful to åndfaate that thene v¡&,8 n@ at,tempt befng **de to teglslßte
egeínst eombfnes, mepgcrs end. truste es sue}¿, the whore rntentfon berng
t@ prewent those Serge eombånetlons of weextlr whleh were dleædnantegeous
to the pubnåe, The Min$.st@F w@nt to;rgneet J.en6ths t@ emphesføe the
adventagee tæ be eå{p@eted fnom Sengc eombfnetf.ons of eapftel fn pno_
motfng reeeareh and red.uefng prodractfon and dfetrfb*tr.on eoste" uu'here

rees' obvfousþ, no hostfxity to menopoly @r near-m@nopoþ, per seo
Tnef¡lÍent rnonopoJ-d.es oF me*ket eontrsr-, unless abusedo were of no
e@neem; on the e@nt@py, they were to be weleomed for thelr asst¡med
dynem$.e @dv&nt8,g@8"î! The woa€fng @f, ttre tr91_O Aet ¡uas sfmfler t@ that
of seetf.oo l+98 (rater eeetfon r+J.r) of, rhe errmrnar eode. Ârsø, rt
eænrted fomryard a provf.sfon (whfeh he,d orrgrne,J_ly eome rnto the
J'egÍe*atíon ån LB?T) f,6r tb@ appJ.åeætton of terfff eetfon to eømbat
monoBoJ-f etåe e,etlon,

Å T,"4. Skgøeh, nui,ferger 
T-aws end fssues tn_ eenederu, irr.@gggqq.,(nrt*nl*t-p.Ë.;.No" gt, r97o)ñe " 6æ*65"
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lÏe¡rertheless, the new legåsf,atlon was ineffeeti¡re and vcas loet

sÍght of in the probrems ereeted by the oneet @f the ffrst þJorld tJar.
The two outstandxng wee,h'ressec of the leglslatfon rcpeFe: (t) uo permenent
egeaey we.s estebl_lehed to enf,oree ltg end (ê) indfvfdr¡als were reluetant
te set the eomplieeted end eostlSr meehi.nery of fnneetfgatton into aetfon.
Age,fn, e,lthsugh the regtsratfon w&s never tested rn the courts, thcre
w&s some doubt as to rts eonstftutrone,l velrdfty, srnee ft drd not fft
the elassåe deffartfon of erånfner reg$.statlon rn the ecnee of berng a
general eondemnetfon cntefling some sanetfone"

The fnf,retr.on whfeh fCIllowed the end of, tlre wer eærled f,or a
dlff,erent appnoaeh to the problem, The 1gng Board of eommeree Aet
tlrus eame f.nto bein6 to re¡rcel the l9l_O Aet" A Board of three memheæs

wes appofnted to admfnfster the eombrnes end Fefr pneetrees Aet to
detemfne whether a eombfnatfon was being openated ,uto thc detrrnent
of or @geånet the fntereet of the pubS-fe"" The Boerd's ¡rowers fneluded
eease end desfst ordens (non-eompltranee w&s &n fndretabre offeneelo
p@wcr to regulate priees, proffts and pnevent wltholcrf.ngs of goods ff
the sellers were uneatfsf,icd søÍth prree set hy th.e Board, rn thc Aet,

e eombfne roðee def,Lned as one ¡øhleh operated @r w@s Itkely to operatc
t@ the detrfment or egafnst the publ-åe Ínterest and fnelud@d uonergersu

trusts @r m6n@p@r-ree* e,nd the reLetron resurtJ.ng f,rom the purehese,
lease or other aequlsJ.tfons by e,ny pers@n of any eontrsr o¡rer $.ntereet
ån the whole or Ïm,rt of, any bueånees @f en$r other pers@n. The Aet vdês

f,**¿nd to be uneonstrtutfonar. ðue to the faet ther eontnol 0f prfeee of,
neeessÍtåes eould r¡ot be uphe1d under the h,ee*s of en*m{nal law,
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ï[@?üeveru lt is to be observed that, the i-egfs]atåon eorreeted

two sf tl¡e maln weakneeses of the Aet of 1910¡ name3¡n the absenee of
e eontLnu*ng enforeement æuthortty and the fnftletfon of fnv,cstfgetlons

onl¡r on the applteatnon of $.ntereeted prlvate fndfvtduals.

The Ået of r9â3, suhåeÏ¡ took the pr-æ,ee of the r.9i9 teersrat$.on,

nepaårcd the defcet ef tlre i.910 Aet b}r provid{ng fon e permænent

Regfstnar to edmÍnfster the Aet. The gegrstr&r w&6 enpowered to meke

prellmÈnar¡r enEu,frj.es lnto suspeeteð eomblnes upor: düreet$"on of the

Ì"flnls+'er CIr fomæI appJ"J"eatûon of, såx persons, @F on Ïrls own fnLtfatfve"
Â deeåelon @fter the prelfmånar¡n enquíry thet e, formai_ fnvestfgatf.on

"d@s neÕess&rlr m@ent tF¡åt the ease w&s entm¡sted to e speefal e@mmfsså@netr"

é's alyeady poånted out, tbe eomprehenelve def$.nåtlsn of eombår¡e, mergers,

trusts and. monopolåes of, Brevf.ous reglslatÍ@n w&s retafnedu but no ed-

mlnfstretj-ve ¡rovaer to order the eeesetlon of, e,ettrvltfes w&6 pr"CI\r*ded

fotr,

A numben of ånnesttgatfone w@re c@mmeneed under the Act of lgê3,
br¿t the effeet of, the depressfoa eontrlbuted to m seareh for other
methøds of eontrotrfng br¡efness praetleee" rn ]935p legisJ_attonu

eom¡mrabre to the ]91-g experfmentu v;&s enaeted and pr.erponted t@ gfve

en ednlnnstratfve trÍbunal the power to regulate the operatlon of
eonrblnes by edmÍ.nåstratlv'e dåreetlon. Agaln, tt¡ese provtsåons wetre

d.eelered ultra vlres of the Federal parLfament"

Ðu"rtng the peråod of the s'pa.r tlmc eontrol of the ee@n@mlr anti-
cmbfnes aetÍvftgr w@s suspended, but we,s undertakcn ageln eft@r t,he

w&tr" ïn J.pso, the Maeeuarrf.e eo¡nmlttee was appolnted to rewfev¿ the

entf*combl"nes lcglsletl.on and neeo&mended sueh eltanges as would t,aåke
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Ít e, move eff,eetfire lnstrn¡ment for the eneouragfng and saf,eguerd1ng of
our frce ee@n@m3n"tu eertaln suggestÍons $l,ere made hy the eommfttee,

not the leaet of sqhleir t*es the reeomrcendatfon to ebollsï¡. reealc-pnfee

melntenenee, whåeh we,s gfven fmraedfate effeet. The Report aj-so advoeet@d

tbe dlv$'slon of the funetlons of tnveøtÍgatfon and rcpont between t6e

Dåreetor of rnvestlgatåon end Researeh responelbte fon ånltfetfng

Snquåråes and gatherlng evÍ.d@nee, and. the Restrletfire Trade pneetÍees

CommÈeslonr @n lncleSrcndent trlbunel ereated tø eppre,lee the evtrdenee

so ge,thered snd make s r-epÐrt to ttre Mlnlster of ,luetlee, Theee

ehenges wene dteS¡n lueonponated f.n the eombånes rnveetÈgetlon Âet of

L952. Tlxe Á.et prevlded for a D*r'eetøn of lnveetf8atlon and &eseaneh

and for a &cstrletåve Trede preetf.e€s ee¡mmåesúon (not more then thrce

membeæs) ' N@ new prøhtbltf.ons to etrengtben the m,erger and monopoly

prowÍsåons were åntroðueed ån the Aet cxeept før eetlon age,Ínst prÍee

dfserÍminstlon whleb swae prohfbÍted" Seetlon l+98 of the erån1nal eode

was emended to seetlon l+1"1 (leter eeetlon 3â of 196o Aet)"

The lew reletâng to the eontror of mergere ls forånd ln the

0omb*nes Tnvest*gatåon Aet of lp6o. Thle le.w u¡rl-lke fts BrÍtfeh

eøunterpart *.s gmrt of thc erl.mlnaL lew. Tbresu tt fc an Índleteble

offenee to fom e merger ln non-servlee trêdes wbenebSn eomÏretÍ.tlon

ås or ls llkely to be lessened t@ th@ detnlment @f the B¡,¡bl"le Í.ntere6t"

As we sesq earlåeF, the maån etream of entn-aomhlnes leglenatÍon $.n

0enaða bets¿een t'he Aete CIf 1923 end 1S60 was dtrplÍeatecl l.¡r tv¡o ee¡nrate

enaetments, eaeh of r.ch{eh prøiråbfted the same eet of off,enees; but
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attaehed, to 1t seemÍngly ååffcrent standerds of legatfty" the eri,rnlnan

Code preøeråbed aetfons l11egel ûf done E?nanduXyrr' whÍ1e the eombÍnes

lnvestÍget*on Ået ff done *to the detråment ør agalnst thc fnterest of

the publåe"B' Thåe ereeted dlffåeuXtSn f,or the eourts, on tlre questloa

øf whcther u'unilul¡Ru' &ad wto the detrlmeat of the puhJ"fent wae meent to

e@nve3r the seme ør dffferent meanfngs" As f,or mergetrs, the of,fenee

wes of be*ng 6ua eombånent by we3n øf e *merger, tmlst @tr m@n@p@Iym end

thle off,enee ep$reared only tn the Combf.nes Inveotlgetlon Aet and

therefore wes eubJeet onXy to the erlteråon of ptabJ.te detrÍraent,

tr$.t$.e*ems of tÏ¡c mnomeJ¡n led to tlrc emendment Ín :,96O ef tne

Xeefsletåon" lt ås n@Ev &n of,fenee to be e p@Fty or prlvy t@ e metrger
á

@r m@nop@}y as ðefd.ned ln the åegfslatåon, Among *m¡mrtant ehamges

$n the legf.sSatfon S.s tÏ:c transf,er of ecet*on 4l-1 of thc er$.mfneÏ eoðe,

lo€"e the seetloa hevf.n6 to do ç¡*th restraf¡rè of trade to tlre ConEbÍnes

lffnestågatåon Aet ( lg6O). Seetlon l+11 of, tire eode, wtrÍeh prohlbåts

eonsBÍraclee ln reetrefnt of, trade beecme seetlon 3A(1) of the Aet"

ãut scetlon ä of the Aet whúeb had. pnevfoueJ-¡R eøntafned thc deflnltûon

of a uteombåncB wl¡leb åne&r¡ded agreements, mer"gers, and monopoX{es w@s

dropl¡eô' The word ootnåatuu swee el"lmåneted. and prevåoue defL¡:ltlone of,

uumergerut &nd n0n@nopø}3n!u vaas s¡¡l-ft nap lnto'se¡lemte defs.nltlons for
ttmergeFut end sumonep@I3r,îo

Thes@ nev¡ def*nftlonç &tre e@\retreð ån sub-seetåøns (e) enA (f)

øf, the nev¿ eeetÊon â. It fs worth tt¡e s{hfle to reote thet bef@re the

2 g.33 of, the Aet provld.esa 'Bvery pcrs@n who ùs e part¡¡ oa. prÍvy
ts or kno+ilngXy aesnsts ånu or ån the fosmatfon of a meæger @r monopolpr
$.s gruatlty of an åndleteble offe¡ree end ås l$"able to *mprÍsonment for
tw@ pre&rs.or
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erncndment *n 1960 e mergeff wae prohåblted åf åt uuhes øpenated or Íe

].ålee3"y to operate to the detråment or a6a$.nst the fntereet of the pubS,fe,ru

But under the 3.960 amendmentg e mergen ås prob{blteå ff t}re result le
that aempetåtto¡r *ås @n trs &Íkely to be }essened t@ the detråment sr

agatnst the Í.nterest of the Sneb&åe ,re Seetlon 33 also deeSnres *}&egeL

tumonopol¡Rî'w*thi.n the meanång @f seetlon g(g), tlmt ls, a sÍtuetåøn

where one @r m@re persone eubstantlally or eompletenSn eontrol thrøughout

Ceneda or $.n ênår êree of Canada the elaes of br¿slnces 1n s{hf-e}À theSr ere

engeged, and where they heve operateå @r erc tåke1y to øperate sueh

breelsese te the detrf.ment of the SnebnÍe. Theee provåsf-ons of tbe Aet

are eoneåôerabþ trese effeetlve the,n the eonsplnaey seetåon ln rc-

stræånång mønopolåøtle tendeneÍes Í,n merkets cheraeterÍzed hy a fct+

seffiers or a sångle sel&er"

0omentfng on these of,fenees, Gosse Èn 196â stateds uuThe st¿eeess

of the merger ancl monopony pnovlsfons øf the Ået as an effeetlve reguXator

of eompetftåon ån eanada bas been neglfgÍble, Thetre has not bee¡¡ a

slng&e reeorded eonwletfon fn reøpcet of e mergcr e{nee the offenee

wes es'eeted fn n9Ê3' rn the fmrn pros@eut$.one dealfng wfth mengers,

tbe Crovrn høs felled on eeeh oeeaelon to eatlefy the e@nÂrt that the

Á,et hes becn nsolated: nt

ln exe,mfnång tbe present merger pæov[slons @f the statute, thoee

e&,ses under the nosu-repealed 8ne@mbån@'o off,cnce møy be re1eve,nt tø sheüdång

some i-åglrt en sdh.et the Courts heve eoneldereô Ís or ls not detrlmental.

to the ¡xab&åe ånterest, end theSn shot¡ld Índleate to v¿hat extent t,he

5 Rûeherd GoÊse, The Ïew on eoml¡etj.tj.on Ln Cenade (Toronto;
Carsv*e1}, 196e), p" J-40. -
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$udåcÍ.ery eør¡ssdered the eaec law øn tL¡e Crtmf"net Coðe seetlon (now

seetåon 3A(1) ef the Aet) hed a beerfng on u'eombfnes* prøøeeutfen under

ttle Aet, Whst theec e@6es ea¡n ln theee reepeete wåIlo presumbly,

detems.ne hæ the 0in€wro merger requårements of the etatutc wåIl he

Ínterpreted" *Mengeroo n@w m@&ns the eeqtrfs*tlon on cøntrol of the

busåness øf æ eompetltor whereb¡n eøm¡wt{tlon fs or Íe l$.kely to be

lcseened to the cletråment or age,lnst the fnterest of the publ$.e, tfni-fkc

prevd.ol.ls fegle]8,tåone, f.t *e nøw only thoee rergers the,t Ìeesen e6m-

gretftå.en tø the detrlment of the puhlåe that are of,fcesl¡ne"

tf sSreelal lnterest tn the 196O prøvåelon w&s @n lngunetlon

prøn*såon ell-owf.ng e@urteß,,,3þwer to dåesohre en eff,endång mengen of

meno¡rol3n wåthøilt tþre neeessflty of øbte$nång a eønvletåon, A, ehenge

ln terms øf pnoeedure$ aleo oeeurced fn that proeeedfngs eoulð be

Lnståtuted to the Wxehequer Geurt of Canadc wÏ¡Íeh had thc generel

eff,eet of mørång the eeses *med,íate1y lnto a oångle, epeeåal-tøed, eourt

tø h.ear eompetåt$øn polåey e&ses, S6srev@8e the power to dteeolve a

merger hss as yet not been usedg lndeedu ft hes nevetr been used fn the

hlstøry of tbe legÍeletfon"

In Brltai.nu åt Í.e the govcrnment ttmough thc Eoærô of Trede

whåeh r@fers merger e&ses for ånveetlgatton to an admlnÍetnatåve

trfb¡¡nsl - the Mønøpølåes Cømnlssåøn. The f,lnal dee5.eÍon øn tssuee

of the publf.e åntereet ls maêe ln the Heuse øf eomrens, where the

CemmÍ.sslen8ø reponbs & e debe€ed. Unlåke the CanaðÍen leglsl-et3.onu

*t *s the Eråtåsh Parllament whleh 6lves søme statutor3r dåreetåon ae

to w!æt le or ùe nøt fn the ¡nrblle åntenest,
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The eourt8s TqterpqeteULel: of,_Lþe Eubt_le Tnlqqeet

The state of the Canadlen Combåw law fn many respeets @wes @

great deal to the feet that the Supreme eourt hee leeneð on the eommon

law of Engrend in Íntenpretlng the leglsratåon. Thåe hss been due to

a number of faetore whleh ånelude the tradåtÍon and. rule of preeedent;

and the laek of adequate etatutory dtrcetlon by parllament on the 
L

meenfng of 0tundulytu &nd of v¿hat was to be eontrary to the publle lnterest"
But hov¡ heve the eour"bs vlcwed the questlon of the publÍ.e fntereet

ån merger eaees? Has the beneh eNamåned the e,etuel eeonomåe advantegeo

or dåsadv€,nteges to t,he pubrle of, eaeh *eombsneu' the,t has been brougtrt

before åt?

Tn moet ea,scs, the eoux"ts have lnterpreted uudetrlment, to the

publÍeut Sn the merg@r anê monopoly seet*one ln the same wey es thcy have

lntenpreted. u'unduly* lu eonsp1reey eeses; t,het ås, they have not been

eoneerned s*flth aetuel eeønomÍe detrlment or beneflt Ln panbf.eu.ler reses,

Gsese poånts outs tuThe per se m.lle tøe been edopted and eny eonsåderati.on

of thc effect, fn feet, on the pubr*e åntereet of any pnlee Lrr&ngemente

merger, @F mon@p@Iy tras been lrrelevant"B!

Up to the preeent tfme, the eourts heve feLt that the purp@se

of the legfsle,tÍon hes been tø pr@teet the publle lntcrest Ín the

e@mm@n law rlgbt of the ÍndåvÍ.udal eubJeet, to enter lnto eompetåtton

wåth hås feJ-Iowøu enð the,t they bellev'e that the publle fnteneet fe

ønly affeeted whcn the obJeet or effeet, of, e m@rger åe to suppress

eompetft*on"

S"3P(f)(e) of the Combånee lnveat*gat$.on Aet, L96O"

Go€seu op_" eÍ.t., p" 184,

l+
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The uneertefntles negardång the *nterpretatÍon to bc gåven *ô

the publ$.e åntereet have been refleeted ln tw@ merger e&ses to eome to

eowt, Tn R" v" f,anadåen Ðgssel:les-, Me&uen, e "J.H,e , dcelared. thet the

wørds'Í.n the publåe fntereet pnovlslonu *u., for the purp@se of the

proseeutË.68 . ". heve eubstant1ally the €eme me&nfng es the word u'undulyÛ'

6
ee used ln lte eontext ln eeetåon trll ". " "

üustlee Me&uen eoneluded thet the merger had not, eonferreð on

tbe aeeused the p@wer to earry on *ts eetfvttLee wfthout eonapetÍtlon,

or subetantfelJ-y wlthout eømpet*t$.on"

Il@w@\rer, ån the eaee of E. v" EElt,feh eg.]umble Suear_qqgê!'&qg*ç9,¡

Mr. JuetÍee l{fllåams agreed wÍth McRuetres @n&logy 1n the eanadfan

BrewerÈes6 deefs*on ln ealLtng the eode eesee to asslst i.n the lnter-

pretatlon of' tt¡e Aet" Wållfams u C.ã "O"8, eafds

i'""" the Orown ln thÍs e@6e mÅst no.t ónty establfsir thet,
a6 â tresutt øf the rengers, the aeeueed øequÍncd the
tup@wetr* aefenreð to ,,,"s gt must eleo este,bllsh eNeeselve
or exhorbltent pnoflts or pn{ees" Th@ Cnoqon has not
attemptcd tø esteblleh exhonbftant, proffts; lts ettempt
to¡:,establlsh exhorbf tant prleæ faf ls , 

ou 
7

He addeð thåt the Crosc,n muet elso establåsh a vlrtuel etf.fllng of

eompetftlon. In other worclsu eeeordf.ng to the eourte ån pantleulør

ceses, & mewger m¡st vårtuctly ellmfnete eompetltlon before ft bec@mes

ouu'¡dueun anð aleo to eetabl$.eh e speeåfle detrlment"

The weåght of, $urðÍe{el op{nlon ån Goseeee vlesd ls that a}t that

matters Ís wbethen eompetÍtåon *s supprecsed" Gosse çons{frçrs i .,.

ffi" \F. Cenad*en Ereweråes ( 1960) 33 e,n" I et 6.

(rg6o) 3c w"r,J"B" ar

I

Èî
I

699 "

R, v. Bri.tteh eøt'¿mbfa sugge.Bglfl&qþ€Jþ"
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-tligt the leek of sopliåstfeatåon @f the e@uvt6 vsåll ln thts respeet

not be åmproved untål gmrlÍ.ament gåves s@me^setiefaetory dlreetåon æe

ö
to whet ås or ls not ån the publÍe lnterest'

Apnlieæ,tion of thc Merger Provlçlon

Up t,o the reeent past, the applfea,tlon of the merg@F pnovfston

had not been sueeessful and^Ín vlew of thls rnenger, polåey hes reeently

been under revÍer,¡ ån eeneda. One tre&gon for the *neffeetlvenees of

the legfs3,atÍon ee evådeneed. from the eourtee deefsl@ns suggeets that

the eourtse &s elready pofnted, out, were n@tre e@neerned vryÍ.th the

exfstenee of nonepol-y thøn wÍth leesen*ng of eompetÍtÍon" There hes

not been a sln61e neponted eonvi.et$.on ln rcspeet of, mergers slnee the

offenee çøes ereated Í¡r LWs"

Ât tbfs stageu i.t le neeesssrlr to remerk that efter th@ Crown

lost beth tbe Sugar and Ëcen c@ses, lt beeomee @pperent thet thc

DlreetCIr of Seseareh and tnveetågatlons and the eourts were r.eslng

dfff,erent erltcrfa tn mergea" e&ses" For exempleu Ín the Beer e@Ee,

the Dåreetor alleged tbet the ar"oÍ.trary ellmÍnatlon of eompetltlon by

eanedi.an Ercweråee depr$.ved the eoneunlng publÍe ef benefÍts e{hfeh

Õth@rwts@ mlgbt have f,lowed from thc normel fnterple.y of eom¡ætÍtlve

foreee. Thus the Direetoæ eoneludcd that the publle ls deprÍved of

opportunlty to ehoose from e wfdc enð dlversåfled nangc of brenðs,

t5rpe6 anê qualåtles of beer, The Dlreetor eherged that in general

the mcrger end efosnåre aetl¡råtåes b}r eanadlen Eresuer*es were

monopolÍsÍte fn tÏ¡,e'år neture end vsere not $"n the publåe lnterest,

ae G@sseu W.'_çé9.¡ Þ.

v̂ The Beonomle eounefl of eøneda for a tlme was fnvest*getLng
the whole of, tlre Canaðfan CombÍ.nes legfsl-a,tton"
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As tlre eoua"t8e d,eei.eåen showe none of the ehffre er*terle wae aelevant

to the c&se.

In the Sugar rep@rt, the Ðåreetør had foeuseed on thrce meån

eråtenåae (a) tne relenant market ehøre whåelr eNtended tbe d@m$.nent

posf.tåon of ErftÍsh Columbåe Sugar &ef,l.nery tlrereby elfmlnatlng the

eompe*åtfon of åts moet åmpontant rlval *n the Weetern merket,; (h)

the eeonom$.e effeets sr¡eh s,s ee@n@nfee of, seale, eøet neduetfons, ac

the aequf.sftlon of eubstentlal- tntereet Ín l4anå&oba Sugar melr rem@\re

the ðownward pneeøure @n prfees end eoets fomenly exeeuteð b¡r

eømpet$.tåvc f@rees, ete.u &,ad (e) the fate of new and. establlstred

f'lrme ån the åndustr¡r. However, as tlre eøurtes deels*on shov¡ed, rù@ae

of the æbøve eri.ter$.e was eon.sldered as enotrgh evÍder¡ee for æ, eonvl"etfsn*

B@w@ver, ån an effort to aequaånt the buefneee eemmtrnlt¡r fully
wi"th the r&ng@ of feetore eonsi"dered h3r the eombÍnee Braneh fn aeeeseÍ.ng

e, m@rgetr, the DÍreetør, *n hf.s 1966 Annr¿el &portu publ-lshed the

followång gufd.etlnes (eråterg.e) tnat suor¡Id be reLevantg

1" ls there a senøfh3.3r deflned proðuet for rqbåeh there are
no eloee su&stÍttatee?

P. ls there ewlðcnee that e sxåbetentlaL mørket ls lfkeS,y to he
æffeeted b3n the mcrg@r and ls ea¡mb3"e of falrly unamb*guous
defÍnltlon?

3" ln the abeenee of e@mlÆt5.tå@n amüng do¡ocst{e suppl-lcrs, ås
there ev{dcnee tn t}re form of a substantÍ.el taråf,f or
ststfstles ehowlng thet onl-y æ smøL} pnopontloa øf the
market Ís eupplled by f¡rqI¡ort,se tliat foreågn srappl$ers
eannst he ïooked to, to prCIteet the glublÍe?

4, Is thcre reasoneble assuraaee that therc {e no s{gntrf[eant
g@verament negneløt lon ?

þ" ls there evådenee thet exåstlng coneentratlon retÍ@s @re
hå6b on that tbere fe a Serge eåøe dfffenentåeL between
the aequlnång eompæn3r and i.ts råvale?
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6" ls there evådenee thet the barsfcrs to entry fn the $.ndustry
erc h5"gh or that thcy w$.J"} be ratseê hy the merger or thet
new f,lme h&'re,,net fn fe,et entered tbe fnðustrSr for some
såg¡li.fleant perled of tlme?

?" ls th.ere evldenee tliat eompetf"tlon remafntng 1n the market
$.s llkely to be i.ne:Ffeetåve?

B" Docs tbe aeEnafrlng ff.rm have e hfsto4n of, growtb. by menger
or a h$.etory of eoerelve pnedatory aetlon @r enlr other antf.*
empetåtlve behawåor?

9, ls thcre angn evldence of fntent to reêuee eompetftfon or ts
doni.nate the fndust4r?

10, Is there any lÍkelfhoed thet there wål-l be foreel@ßnÅre of an
Smportant marlçet @tr 6@uree of supply to fåms uneonneeted
w*th the aequårlng flnm?

tr&, To what extent ls there evLðenee of a real possåbål-åty of
lnereaeed effleÍeney vÍa eeonomfee of seale or ta"ansfer of
aseete from fneasmb1e Í.nto ealmble henðs?

lâ" ls there dfueet evÉ.denee of detrlment suah as exeesslve
profåte or pr$ee enhaneement f,ollosulng the mea"gea"?

I{evertheleesu wbethcr theee criterå@ beve been appi-feð i.n sueh a w@}r

as to $ustlfy the eleåms that tbe Eraneb wee goln6 te take a redJ.eelly

d*fferent l*ne fæom the e@Ì¡rts åo qnaeståonable"

With the baekground of f.ssues and problems $"nxro1lr$"ng merger

legløJ.atton end fts applåeatÍon, three most åmportant merger e&ses

guå3-l new be revåeweð, Two eases s{ere Xost b}o the Orown. The ffrst

c&se rs&s @gjLg€¡ v, Cenadåan Ergv¡grÍes T,td" (tlre Erewerfes @r the E@er

eaøe), e.nd the eeeend wae $egåne v" Bråtleh eolu¡nbfa $ugar Reffnery

Co" Ltdu (tUe Sugar ease) " The Breweråes ee,6e vdas the flnet proseeutfon

of åts kind fn eanada se,håeh was beeed soåeny on the operat*ons of thc

aeeugeð @s @ xaergere
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13so bas*e pr@n@uncements &p@6e f,rom thoee deelelonsg

(e) tnat ån oråen to prove thet a merger bas operated @r å6
J-åkely to operate to the det Sment or æ6aÈnst the
åntereet @f the 5nablåe åt m¡et bc ehown tbe'b lts eff,eet
ls the vÍrtual- el"åm[natåon of eompetttÍonu åo@oe @

¡rårbuel mønopo[5n;

(U) tnet tbls detråmentel" effeet m¡st f'loru from the m@rger
$.teelf anð not frøm any eoXXetereJ- egrcemcnts oa" eets
whåeh mågbt lsve been entercd lnto or done b3n the
aeEuårÍ.ng r;@m¡mny wlthor¡t rcferenec t@ thc metrgetr,

f$Æpo%coneegnrne_gp,41+cseô e@mbrne*in the IÞ ¿:q¿glgrbutåge
and $a1e øf, Bcer Ín Canada

the fårst ma$or êeeåsfon eøneernång mcr6ers unêer eeetfon 3Ø. øf

the Combånes lnvestågatf.on Aet wes mede ån 1960 by the Supreme eourt d.n

OntarÈo. lt wee a eleesûeall exanaple of e tutake-@vctrr! btå" The pampoee

sf, a tekc-ev€F mey be elthen to make pøesÍble lerge-øeale produetÉøn

or to obtaån a lcrger shøre of tbe marketu Thås eourtos deeÍ.s*on

v¿hleh eetabl*shed thet ttrere le nø merg@r pnohl.em under t&re Aet unlees

the fusÍon of ffmms ereates e mønopøI3n sltuetlon wae taken n& R, v.

Ca,n@då@p Erewcrfes. Lt3, Tvro developments h@ve hel¡¡ed shape the present

stmÅetÌÃr@ ef the Oanadtau ErewÍng ånclustny, In tbe flrst plece, the

Í.nilustr3n maSr be negerded @s I r@g¡rleted one sånee provlneåan go.wennments

hÊvc the stettatorpn rå6ht ts eontrø} eønè*tlons under wbleh heer may be

søXd" $eeondly, due to a eerlee of mergers elnee 193O, the etm¡eture

hes heen ehønged, from onc of, nr¿møror¡s rel¡àtåve3"y sme13" produeerø to

sne where the e ere three domÉ.nent roenufseturetrs" These operete on a

m*åtlple,nt basÍs ûn most of Caneda"

Tn 1"955u tbe eorotss*on reported. on en alleged eørubåne (by way

of a merger, trtest @r m@n@pely) gn tlre wn¡¡f,aeture, dÍstri'ûr¡'¿Íou of

ea&e of beer ån $an&&@* Tbe Slr@eess sterted Ín 1930 sùhen 0anaðåan
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Ereweråes røæs $.neorponeted f,or the expresß purp@Ee of aequfrfng sn'øll

brewerfes tn en attenpt to domfnate thc ånduetr¡n l.n southeyn Onterlo.

Thus the Comnåssåon espressed that thås wae a dellberate program dessgneå

to pLaee the eompeny fn a dømånant eontroltf.n6 pooåtton fn the brewlfng
10

[ndustry.

Eetween I9l+B and 1960 CIanedtæn BrewenLee hed aleo extended trts

operatfons by aequfeÍtlon to Quebec end western canada" rn Q,uebee

the eompeny aequåred the multlplant ffrn ef Natlonal ErewerÍes whleh

v¿as the largest produeer there" Through *ts eontroflÍ.ng $_ntereet ln

hlestern canada Brewerlee Ltd., æ hildfng e@mpeny eontrollfng f,íve

brewertee and maåntaånln6 a subetanti.et fsnanelal- ånteneet ln fouz.

othcrs, the $.nfluenee of tanadfan Ercweråes ttd" hed. spreed to Western

eenaôa" The ffve bresterÍes eontrolled by l,fcøtenn eaneda Brewerles Ltd"

aeeounted for a th$"rd of ell- sales ln l,lønåtobau Saskatehrewen end Bnltleh

eolumbfa" As thc Èable shows, sueh expenelon wde Canad.lau tsrewerfes

Ltd" the domÍnant f{m ln the lndt¡stry by f955"

TÂßTtr 7

1"1
EANPJTAN ßffidMRTES LTD "

A,rea eapaelty Produetion SaIes

Ontarto ænd Quebee 6t+l'

eanæda 5Lñ

5eþ

t+Bø

6Ø

I+9þ

1o Repørt eoneernlng an
dflstelbutf.on and eale of beer

11 åÞtg..p Þ' 3"

aJ.leged eomblne
fn Caneda e L955

ln the menuf,aetureu
( 15-16) "
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The ex¡wnsåon hed redueed. the numbcr of t,he ehÍef, eompetfng

Brodueens ln Quebee from three t@ tv¿@t end ln Ontarlo, Senadåan Erewerlee

eøntrolled more than tretf øf, eegøelty, prøduetfon and selcs" Furthem@tree

futernel-ly the eem¡wny hød deee¡rtrali.ued l*¡,s operatlone fnto nætfonal

brand d$.vÍs$.ons (eeri-*ng, 0eKeefe, EraôC.ngs and Donu) vchlch ended fte

polåey of leeal bre,nd montalfty. Thl.s devele¡ment ln the fndustry

es¡¡sed tbe ÐÊreeton of Reeeareh and Tn¡reetfgatl.on tø allege thet

eenad$.en ErewcrÍes Ltd. wes a Bemb1ne60 end Ít wae poûnted out thst

Cænedlen Ere¡seråce generally'gøld exeeeeÍve emeunte for merged ffmsa
@u,o hg,s nst been eonfi.ncd to thoee ssbfeh wene des{red pr{marÍl¡r for

the grurpoee øf, eee$mlle,tûng them ånto the tr@Fger, ht¿t estended to p}ente

rçhi.eh were deslred prsmøråI¡¡ for the purposes of, removlng them ae

eermpetÍ.tors.Ee The poltey of aequf.rlng and cløeång døwn of ffrms,

end tlre hågh. adveffiÍsång @å<lreadåtrlree f¡reurrcd by the eomlm,ny, re-

strleted. eøm¡rctltf@n, &nd hefghtened the barri.ere to entry" Tu edð$.t1on,

0anedÍan BrcsúcrÍes hed prcvented eomSxetÍtåon funther by other ðevlecs

@uch es mrkct-ehæ,rång anå prûee-ffxång arræ,ngemente s{lth the nemeÍnfng

eom¡etttona "

CenadLan Erewerfes Ltd", *by reasøn of the eubstant,lal eontrol

thet ft høs æ,eEuårcd over the bww$.ng lndustry fn Canade,; by reaeon of

the v¿euner ån wbleh lt Pee been exere{sed and le }lkcty tø bel exerefscdruu

eønstÈtuted Ín the eyee of the Dlreetor a *metrgetrn tæust on monopolym

wh*eh efther subetænt{ally on eompletely eontroJ-s, throughout any

part,f.eul,er @ree en dlstrlct ln eanede @r thr@ughout Cenada, the eleas

æ Tbfd., 3r, l+,
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@F speeåes @f busåness ån whÍeh he ne or thepn ere engaged."

Thc 6lst of the eørn¡ønyas def,enee to theee eharges wae that the

mergers wetre e&rråed out wÍth fi¿ll knowledge of, the provånelal

authoråt*eø6 provÈnelal eontrol- of the brewång lndustry was suffÍelently

extensåvc to pneelucie detr1ment to the ¡¡uhi-le; lnereesed. eeneentratlon

of, output å,u thc fnductny'rü@,s @ natural developmcnt ttletateð by eon-

efôerat*on of proðuetåve efflelene3r, reduetlon ln the nunher of

eomSetåtors mcant m@re e@mpetåtlon, not less, the lerge eunvlvlng

brewerfes beÍng better equ*pped to euetaln a vÍgorous rd"val-ry, and

Canadúan Ereweråes had perfomed a publle eervÍee hy'reðuelng @xeess

eelecltlr and relsln6 standands of mønketd.ng for tÏ¿e ent{re åndustrjn,

In åte eonelusåon as regerds to the pabl-le fntereete the

eommåesåøn found publ{e detråment ån the fo}Iowlng respeetsa T}re mengers

roere ob$eetåonøble beeause @f the purp@6e behlnd Ít then and the methods

adopted for brlng*ng them abølt; by reason of the p1anned progrem and

eensequent arbåtra4r eLlmlnetlon of eompetltf@n, the e@nsumetr puhi-le

was d.epråved of, the benef*ts whåeh othemulse mÍ.ght heve heen eåsl€eted

to flov¡ fyom the noru,n tnter"play of eompetftÍv'e forees of the mnket,

more partleularJ.y f,rom the e@ryyetltfve aetåv*tåee of, the brewcrles thr¡e

ertåf$eÍelJ.¿n removed f,rom tlre marketå the prblle hed been deprlved of

opportranlty to ehoose from e v¡tðe end dlvcrsÈfåed rang@ of hrands,

t$ru)es and quelÍtåes of, beer, thc number øf brandø aequfred. f.n tntay"fo
1l+

hevÍng been redueed from cone 3.þO to only p.

13 gomngnec lnvestågatlon Aetu Lg6ge e. 2(f).
lb Rcport eoneetrntng an alleged eømb*ne fn the m,nufeetrareu

dåstrÈbutåon e¡ed sale of, beer ln Oanedau 1955 ø þ" }OL"
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In the Cømlscûonss våes'¡s, lt ,uøas eanaôÈen Eret*erfess naenger

pr@gËem and. ¡rot naturel eeonomle åevelopment whået¡ produeed thc fneneaeed

eoneentratûøn ln t,he brewång lndtasÈry' The overnådång poånt fon the

eowatssåpne6 c@nelueåon was thet Çænada Brewerteee aequåeltåone eon-

stltuteê a elear-eut hlstorleal ¡mttern of åntent te monopoi-løe" Ïn

tbe eomåss*onss f{ndångs, the mergere and elosure aettv'åtles werc

monopølfstÍe å¡¡ thelr nett¡re and not ån the puhl-åe fnterest" Thtrs

the e@m¡€når was eherged of beÍng a eømbåne hy waSr of mergeru trust

@r m@n@p@ly for aequÍrÍng eontrol @v@rr oF @rr tnterest ån 3T @ther

eorpoeatlons l¡r tbe brev¡Íng lndustrSr te tbe detrlment or llkely
$

detrlment to tbe publle ånterest"

Thc Judæ,egL

Due to Leek of appJ"Íeahle $un$.spnudcnee under the eomblnes

Investlget.on Aet, ehlef "Tgståee Mefruer ref,crred to the meanång of

@unduJ.Snnu ln seetåon 498(f)(a) of tl¿e erlmlnel eode as havlng steb-

stentåaL Jurf.sprudenee (ietcr laff(¿)) as uscd by Juotfee Cartwrlght
L6

ån the Soward Smftb Peper Mf lts Ltd" v" The Q,ueen tL957)'

In quotång Juståee eartwrÍgbt, MeRr.ler salde

nto., ln esgenee the deeÍeåons referred to me to hold that
en egreement to prevent or leseen eonpetltl@rÌ "o. bee@meg

eri.måncl when the preventlor¡ on lessenfng a8reed upon
reaebes the poånt at whleh the pertÍeåpantø " " ' beeome
f,nee to earrln on eetÍvf.tlee vlrtua3-Iy unaffeeteð by the
Snfluenee of, eompetÍtûon '." (that) ."" 1er3"íarent åe

. teken to regard. ee f.ndÍs¡rcnsÍble proteetåon of the pubJ-te
ånterestg thst *t ås the errøgat'åon to the mer,benc of
the eomblne to eerr$r out thelr eetåvÍ.tÍes w$.thout eom-
petåtlon wbleh Íe rend.ered unlevaf,ui-g ' o. tbùe releve'nt

1533e,n" tatp,
16 tfr¿* e&se w&E a eomblnatåøa ør agneenent enå not I mergere
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queståon heeomes thc extent t,o p¡h.åek¿ tbe prevent$"on and
1ÈmltatÈen $"s carråed on¡t and not the eeonomle effeet
of the eerryång or¿t of the agreement"* W

Th'uie ehåef Juetfee Me&uer estabLå.shed the followång pwlncfples

fCIr Judgnentg (f) tAe enaetment *s f,or the pz"oteetJ"on of the speelfte

i.nterest i.n free eompetåtlon; (A) all egneements wbletru åf earr5.ed

*nto effeetu røou,&d prevent or lessen eom¡etåtlon tandtrly ane l11ega3-;

and (3) trn dee*ctlng wtaether the egreeô IÍ.mfta'e{sns on eompetf.tl@R &tre

undue tbe eourt does not eønsd"der the adventeges to be gelned h;r tÞ'iose

tlret ere partá,es to the agreemente n@tr fs the eourt eaLl-ed upon to be

a gudge øf cqhåt the eeonornfe wel-fere of the prablLc mey be f,rom t$.me to

t*me,

eh$.ef .Tuetåee Me&wer thoueht the 3"æn6uege of Cartvrnåglrt eøuld

not be å.nterylreteð to meæn the,t the tråal $t¡ðgc looked at, all surronandång

esreumstanees and deeûded wirethren tbe egreement was an undr¡e reetr*etåon

on eompctåtÍon,

onl ttafnk Lt wae mede qulte elear that the tegel neenÍ.ng to be

ettrfbr¿ted to the word nmduly ls a queøtlon of Lev¡' As T {nterpret

Centwr{.ght,se trøng¡¿age, åt m@&n6 thlsc lf the @greemeut ån questlor¡ when

earrf.ed ånto ef,feet wp:uld gÍve the paffifes tø ft tire power to earny on

thei.r bus$.nese vårtueJ-l3r wltho¡¿t, eompeiltf.oqu tbe agreement srsould be- rB"
an egreement to unduJ.y l-essen eomglet*tÍon"t' Me8uer went on to state

Èhø,t fcr the praryroee of the proseeutlo¡r beføre håmu the worôe uuhêve

oXrerated @F &re ]"1ketrgn t@ @perete to the detråment or agalnst the

lnterest of the pahllenu fn the eo¡abÍ.nes Aet was bes$eally *he same ae

ry nowar¿ süftÞ gages ]dirus ftg" \r" R ( Lg57) s"c"&o æt" t+Ø6,

(gg6o) 33 c.R,18 n. v, eanadfan Erewerles Ltð"
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netandnel¡r6u ån the eråmåne1 eode (s" h1l-)"

Refernlng t,o the operatlone of the aeeueed, ehåef ,Tr¡stf ee MeRuler

sa{d that the mergev hes not entfreny ¡rut the eeen¿sed [n a posåtåon of,

mønopoJ-y ÞÐwer $.n eltber Quebeeu Ontenlo sn ln any pant of, eanada, The

sharc CIf tï¡e rmrket en$o¡ned b3n tlre eeeueed ln Ontarå@ r@se f,rom nIuP

¡rcr eent ln 193& t@ 60"9 per eent ån 1958" Cøneernfng thls development,

i4efir¡er F¡ad thls to sa3ne tuÏ thlnk tt le e fe{r deðuetlon from thesc flg¡¡ree

thet the growth of the aeeused tn the mørket ls ¿håe perbly to tÏ¿e

aeqnels*tÍon of {ts empetÍtors but tn eons*deraþle pert to an aggnesslve
19

smles grc}åe¡r'ru l{everthelcssu he eenenn¿dedg (:-) tnæt the e}oslng @f ¡rnents

aequd.red by the eeeused hes nøt hed the effeet of dlmÍ.nfshång sup5rlåeo

of, beer ån tntaråo; and (2) the aequlsåt:løn of ple,nte dÍ.d not have the

effeet of gåvång the aeeused a monopoiy or a substantlaS. mor¡opony 5.n
æ,a

the merket"

Wlth respeet to the prieLng polley f.n tbe industry, MeHuer

Eteted the,t the ob$eet of the Combfnes Aet le to proteet the ptab3_le

*nterest egafnst the enheneeraent of pn*ees that w*11" J"fke1y fLog¡¡ from

eombfnes as def,åned. Ln the Aet, ft mstters not sqlrethen they erfee out
g1

of sgreementsu maergere, trusts or monøpolåes, Sfnec the prlees for

beer were set by the Ontenåo Llquor 0øntrø1 Board whfeh hy deflnntf"on

v¡@re &ssumed ts be *n the puhXle fnterest, for the merg@r to operate

egalnst tbc ¡nablle åntereste Ít m¡st have prevented the pr@vÍ.neleX body

frsm eNereås$.ng Í.ts glæwcr to proteet the publåe ånterest wf"th reøp,eet te

pråees,

åg rtg.È,

2o :u-êÈ'

Þ7*- lbtd"
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Finally, Justiee MeRuer pointed out &re&s of eompetition ln the

nårket left open to eompetftors. These ånelude tæ,ste, servfees, e'nd

packagf.ng" Tbe evidenee shows thet fn theee ltmfted êre8s eompetitf.on
té.

betr,reen the aeeusecl and others fn the lndustry ie wtthout restrei.nt "

Ðn the basfs of hfs ffndfngs, MeRuer aekeds nrl{&s ft been proved

beyond a yeasonable doubt that the mergev hae eonferred on the aecused

the power to eerry on ite acttvltles wfthout eonpetftf@n, or substantially
e3

wlthout competftlon?go' uuEes it been proved beyond e Feason&,ble doubt that

the rnerger has eonferreð on the aeeused the powen to eontrol the market

so that the pnovi.nelal authority ln the exercise of fts duty ln ffxing
?44

p fees cannot proteet the publie Ínterest?'u SÍnce for both questl@ns

there kd&s F, negatå:re &nslqaer, Me&uer rendeyed a verdået of not guilty"

It shoutd be pointed out that although prlee eontrol f@r the

pnoteetfon of the pubS-lc fntenest ma¡n not be questi,onablc tn 1aw, ¡et

1n economlcs there uay be doubt that eueh eontrol is trn fact pnoteetfng

the publfe intereet" For example, although retef I prtees are unifom,

for regulstfon or neg@tiatf-on to proteet the pubttc lnteresto the prfee

that must be fÍxed or negotfeted fs the prfee the brewer reeefveË f@r

his pnoduet and not the prlce pefd by the eonsuming public" Jones polnted

out that provf.netal euthorities ean f'lx retaf-l priees and not prôteet the

publf-e lnterest *f all they ane do$"ng 1s attdfng e etandard nark-up to

the prlee the bre¡qer quotes ae wholesale, but cxertLng no lnfluenee over
äl+b

this quoted pniee, Therefc.we,, a df.stånetlon ås neeess&ry between retêfl

ãP ruta.
P3 W,
24a tUta"

Ê4b See J.e .H" Jone6, o'Mergets and eompetltfon; The Brewfng ee,serue

€anadåanJournaIofEconomfesaM,Vo1"]$,I967u
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pnlee and the priee the brev¡en reee$"vc6. Ånd the Crown e,nguecl that fn

ontarfo the retaål prfee wes set by the Ëreweres warehoustng eompany,

the Ltquor contrøl Board menely fulffllf.ng e rubber stamp. Thue the

operatåon of the provÍnelal Lf"quon 8oærde do not dampen mmrket pordep,

elnee the d.oml.nant posf.tûon of the qbfg three* enables them to settfnq
prf.ees.

I'urthernore, Justf.ce McRueres rellanee @n non-pnf.ee conpetÍtton

in the brevoÍng lndustny smong the 'blg thtrceuo puts enpheefs on the

eonduet of f,åmeu rether than on tLe etruetua-al- aspeets. Nevertheless,

åt must be underetood thet beeause of the stnuetural ehange, entry

barrlers beeæme hågh as e reeult of the fnfluenee of eal-ee pronotf.on

and the eontrol of d.istrtbuttve ehanneÌs by the domlnant ffrms" Thusu

ít can be eoneluded that the posftlCIn of cstablfehed fLrms is unlfkely
to be eroded by entry, eo thet takf.ng fnto aecount the posLtfon "wfthf.nuu

thc merket and negetive effeets of regulatÍ.on, 1t 1e unllkely that thefr
posltfone can be ef,feetfvely ehallenged.

Concernf the Indus tn Western Canade ænd a
of

The seeoud repont to be revfer'¡ed f.s the Þport coneernJ.ng the

Sugar Industry Ln Western Öanade and a Proposed Merger @f Suger Conpanfes

(L957). The transaetÍon rs&s & 'upureh&se{u Êfnee BrltÍsh Colunbfa sugar

Refinery botlght o¡rer shares from fndlvldual shareholders" It, deals s,¿fth

the proposed aeEuÍ.e*t*on of the l4anåtobe sugen eonpany Ltd., by thc

ErÈt1çh eolumbla suger &ef$.nery (n.c,s"g" ). Eef,ore the lnqufry startedu

the ßnltlsh eolumbf.a fÍrm had cequf.red e eubstantfal ameunt of t,he ehares"

EågS'R' and Íts wholly-ovøned subeldÍary eenadfan Sugar Faeton1es ee,eh

refåned. e*,ne sugar and beet euge,r" respeetÍvely. Togethen they vrrtuarly

The
Fro
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e@ntr@1leô the eale of sÌigar ån Wcstern Cenade. Tn feet, thfs group

sn¡as the only Cenaðåan sulrylf.evs i.n ErttLsh eolumbfa and Ålberta enri,

untll^ 1953u vfrtually the only Canadåæn eupplfers fn Saskatehewen,

E"C.S"S. was Loeated i.n V&,neouver,

Is lvhnf"tohe, the only reflner w&s the Þ@nftoha Sugar Compe,ny T,td,

rchleh speefalized fn beet suger" It oeeupfed a stretegÍe nønket

sÍtuetion for both eastepn refÍuers enð B,C.S.fi, Eaelr of these msrk@ts

hed deveLeped.e rfgfd prfee stx'ueture for *ts pnoduets, lt was pølnted

out by the Csm*ssfon thet beee,use of the preeenee of Eastcrn and

Westeerr ref$.ners fn Mmnitoba and Seekatchewan markets, thfo would. hel¡r

keep eempeti.tlon a}Í¡re t,here, And. Manltobe Srugar eomSrany as the thi.rd

feeter in the areæ ke3rt alfve e eonei.derahl"e amount of eompetLtlon to

a degree d$.sproportf"onate te åts nere e*ze" ¿l.e a result of lnereesed

eapaef.ty enð pnoduetton by 1953u the ManÍtoha Sugen eompany lnereesed

lts eales fn Saskatehewan by ? per eent of the toteL, trn Sæskatehewan,

B,C,S'R. &nil fts subsåd.fary were the ilo¡alnant supplÍ"ers; whf.le 1n

l,îanf.toba, tbe market posåtfon of supplters were a,s foll-oweg

TAETS B
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The fu¡ô"üstry reeeåved søme proteetåon frem 0anadåe,n taråff

Ëtruer,ure, pe,*åeu3ør]"y tø refåned stager' Another feature of the

unøs"ket v¿as tlre besfng pofnt sSretem, used by E,e "S,R. wÈth l/ane@uver es

the basång pøint.

Conecmtng the merger, the Bråt$.sh eoÏuffiÍ.a Sugar RefÈneryr gave

tbe fo3low$.ng rcaeons for tts aetlone

( g) fhet the f$.m had surp&ras funde and thought the aequ*sltlon
wzuId be a 6oed Lnvcstment; anð,

(A) ft wør¡&d, enable tkre fÍm to æet the åncreesed eompet*tåon
from the cestern reflnerl.cs xshleh wes e:cpeeted to rcsunt
f,rom redt¿eed f,ref.ght retee on the eomSrletlom of, the St"
Isrqrcnee Seatøay, æ5

fsotwåÈ?rstændån€ thås, Èhe Dfreetor of, Researeh an6 Investflgetåoil allleged

th@t tlie propooed merger w&ß a eoinbåne wlthln the CombLnce lnveetfgatüon

Aat e,ad unwhleh bm,e operated or ns Xlkeny t@ @peaate tø the detråment or

ag@Ínst the åutercst of tÏæ pubnle,iî He expJ.eåned that tlEe openlng @f

tbe St, l@vcrcnee Seaway, together wlth tnereased produetåon ln g@stern

Oerrøda, would ene@urege Ínereesed shlpment of Ëastern sugar fntø

3,þnåtobe, Aud that tbe cffeet wÈn& be to fonee Menåtobe Sugar to seek

out&ets f,urthcr west and mkång ft e etÍII mone fmportant eompet$tor

Sn s.e3.atÍøn to BnC"S,fi" Ee er6;raeo thet tbe ellmlnatLon of &fanåtoba

Sugar Comgmny @s a,n lnd.ependent entf.tSn wouÏd. prernent tbe ånereaeed

eømpetltåon" He yeåterateô tÞ¿at tbe aeqtaåslt*on of ManÍtoba Sugar hy

Br0,SuRo w@ü.Ld rem@ve ttre ðown¡serd presøure @n prlees and eoste exented

by t{anttoba Suger and wor¡&d ï¡rotcet the prlee &eve1 aXready ineu}ated
:

from eompetÍttøn tø an wnasuan degree by tbe baslng-poånt oSrstem and

the tæri.ff*

Ê5 neport eo¡reernlng the Sugar Tndustry *n Weetern eaueåa anô a
Proposcð Merger of Suger Cømx¡anåess L95To pp" 163-n6?"
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ln the llgbt of tbe above arguments, the Commfsej"on f,eunrl øe6

that the propoeed mcpger shor¿3d be rensuneed" Idc belleve tlrat tlre

pub3.Íe i"nterest woulcl best be eerv'eð Íf Menltobe Sugar operated ês en

åndependent eøm¡mny wlt,h no shere ånterest Ín *t @r e@ntr@l- ører åts

ho3-d, dfre,etly or åndlneet3-gn, by any other eanadÍan sqcr refånf.n6"26
e6n¡@ngr.uu The Commåssfon $å&s apprehcnslve about tlre le,rge-eeele shfft

$"tr rerket shere ¡øbtch wor¡ld resultn stnee the new entcry)rise woul-d be

the onl¡r supplåer of, suger fn BnltÍsh 0oh¡mbl.ay ålhertao Saskatehevaan,

and would eontroL ebøut ?5 per eent sf the nns,nket fn lfsnftoba" Thus

the CommÍ.esåon ån lts aonelus*on gteted thets uu"," the eontrol- øf

l&nltoba sug@F by E,C,S"R. hee the effeet of, nemovÍug eompetltfon bctween

tlre twø eonpenÍes on a pråee bas*.e and tk¡et thÍs ås Ï$"keJ.gr to leseen

eompetf.tåo¡r fn Ì4enltobe e,nd Seekatet¿ewæn to a degrce whl.eÏ¡ ¡uør¡trd not be

å¡r the ¡nebJ"le lnterest "." thêt the eøntroL ef l,fanftoba sq@r b3r E"C"S"R,

tulll eloee off f,or the future anSr øppontunÍ"t1es for tlae pubS.fe to beneflt

f,rom losryer pråees brougbt about anlr eoÍrpetttåon hetsween E,e ,S,fi" &nd
eI

l,fan*Èobe, Sugar ln the Sasketehew&n m&rket,tt

Tþe ,r¡¡ðggge!

The tråal of, Eråt$.sh. Coh¡mbfæ Suger 8efåner3n toek pLaee ån

l4anitøba before Wfl&fams, e uJ"0"Eo¡ wb subsequent,l"y deS.lvered a $udgment

aequåttÍ.ng the aeeresed" BrÍtåsb CIoh¡m"ola Sugar Ref,lnery was ånd.á.eteð

under two eor¡ntee (f) 5.or aequårång eentroL @=úetr @tr $"nterest ln the

wbøle or Smrt of, the bn¡s$,nese sf the Manltoba Sugar eomÍm¡ryi enð (â)

po

}/o

ø6,

9.7

Iblð" 
"

EÞ-&Å"¡

183,

L$A,
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for substantÍally on eompletely eontrolllng the sugar roerkets Ín the

iCeste¿.n provfnees of Á"lberta, Brftfsh Columbia, Saskatehev¡an end i.n

Ilert @f rhe pnovfnee of Manftoba, thereby eontravenfng the Combines

ïnnestlgatlon Aet,

In the Sugan ;ftefd.nfng ease, the reports of the Restrfetlve Trade

Practfees Comnleslon dÍf,fered fnon the deeÍslone of the eourts" Tbe

Commissføn hed eonde¡nned the aequlsftlon of a beet sugep reffner, The

Manitoba Sugar eompeny, the sole reffner of suger ln Menftoba by the

Eritlsh Celu:nbÍa Sugan Ref*ning Compeny, the sole ref,*ner of, eene suger

Ln l{estern ee,nacia" The Comllesåon eone luded that the aequåsltlon had

removed eompet1t$.on between the teao eompanlee on e pråee basfe whf.eh

wes 1fke13r te lessen eompetttion ln l¡fanltoba and Sasketehev¿an to e

degnee that wæs not ån the publi"e lntereet, þJhlle Eastern reflners

c@npeted Ln l4enftobe, the Commf.eefon eonsl.dered tlret the elåmfnatlon

of eompetttton ån that prov$"nee between the Manftoba and Brf.tf"sh Columbfe

Seflnere weulð s*gnffåeantly leosen op¡rot"tunftfes for conpetl.tfon fn the

l'lenf.tobe m.erket "

The Judge dleagreed wåth the Comåssfonss ffndtngs and asecrted

thet there w&s n@ eeønomte reasons o'eseept perhaps the effeets of @vêF-

¡rroduetåon" t@ prevent Eaetern ref*ncre entenlng the ffeld of sugan

refÍn$.ng tn Manltobe et eny tfme, Tn adûf.tfonu he mi"nåmf-øed. the

territoråal posÍtlsn of thc aeeuseð bceauee be eonsfdcred sugetr a,E R

wonld aomnedåty wgt,h B, wørld. prod.uetien end pråee"
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Here lt ls propoeed to eummsnåae the gåst of the e@u-Ft8s mæln

argrunents whieh led to an aequíttel" The Jud.ge establlehed the fel"lo'wfng

prlnei.ples to support hls argrrmentøå ( 1) N6t @very agreement to prevent

or lcseen conpet$.tf.on fs d.eerared an offence, The elfminatlon ef

e@mpetftlon must he undue; (e) tt fs not the motlve of the merger ths,t

i.s relen'ent but fts effeets, f ,e., whether e monopoly sltr¡stfon v¿ae

reeehed and ethen speef.ff.e detrÍments - eNhorhltant proflts and hfgh

prfcest and (3) the publf.e fs entf.tled to the benefft of free

eompetåtfon,

The followfng points wetre made by the eourte

( f ) ffre eecused have not been eharged v¡fth ffxfng or
enhanefng prÍecs n@f hêve they been eharged vulth
prevcntlng or lesoenf.ng of, eompetittun;

(e) Wo agreement v¡as made between B.C.S"fi" end. Manj.t,oba Sugan
to lfmft eompetftton sÍnec pureheses of stoeks rqerc msde
from lndfvådual stoekhold.ers anð thås ctfd not fmply any
eonepf.raey;

(3) u*gher prÍees were not ðue to the merger and thet prfee
f,fxlng proeedure hed long been eerrled out before the
m@Fger" And thfs hød nothj.ng to cto rsith the merger;

(t+) fne eourt f.s fnterestect ln the effeets of the merger
and the phrase luare Ìfkely te opetreteio are related to
a epeelffe ect done et a eertaLn fÍxed time;

(5) nf,e merger had nothlry t@ do wÍth the baslng-pofnt
system and that the prfee of su6ar le a world pnlee
and thet ßuger ås a world produet; and,



(6) or the Euest,íon of eLlmi.netfng eompetfttenu the eourt
dåsregerded the plea that ùt fs en off,euee for a
e@m[)@n3n to eequårc enother e@rprretfon f,or the pury¡@se
of eLåuaånatång eCImpetÍtåon, The eourt rules that tlee
merger dfd not reduee or tfmft the proðuetú."re eapaelt¡rof the reff.ners tn ì4enltoba and no atteupt luas mede b3n
E"c'snF' to monøpol-*ze the eontrol_ of the pnodtaetlve
eapaefty of Manåtoba Stagar"

Thus ln hÍ.e m¿llngu ÞJf13åam6e C"J,0,E' saÍd3 stu", thc Cro¡sn ån

tb*s easc m¿st not' onny eoteb1ås&¡ thet as ,a yesn¡lt of, the mengeru tbe

aeeuse4 aequ{rcd the spowere a'eferg,ed tø *n tbe ea8c6 under .n, ilì€
CrÈmfnal eodeg It m'ust aneo eetæb1åsh exeessfve or exhonbåtant profåts

or pråees* The cros$'n has not ettempted to esteblåslr exhoabl.tant
æB

pnøfåts$ $.tø attcmpt to eetabllsh exhorbttent prfees f&.rls,í!

Ee addcåc "Tbe crown m¡st al"ee estebr$.ab æ vÍrtuaLsë.fl_tng..of,

eomlæt1tÍon,u0 Tht¡s aeeordtng to ÞjlLl-femsu C"oT"o,E., the proeeeutf.on

mustu ån ord.er to Srrove *d.e*.trúment to the ptabrlent ln merger e&6es,

eho¡', flrstlSn: thet eompetf.tion has been tuunduJ.ym J.essened aeeordlng

to tl¡e ease 3sw in seetfon 3e(1)6 end seeondl¡n, thet exeessiv.e or

enborbåtant proffts or prlees result" I{het .Ir¡stfee þJlt}lams fu faet

did wae to reke the eondltfon thet the detrlment m¿st flow fron the

merger (net eolS.eteron aets) end the effeets of the mer8er wes

åmpertant' The epplÍeatåon of thåe ds¡¡,b&e standard led Gossc to mahe

thås eoümßents euMore ls requú.ned of the Crown ån e merger pr@seen¿tÍon

then under seetlon 3â(l). rn e mergcr ease ft ls not to be prestmed

thøt vfrbue& mønoporpr vrlxl enhanee pråees, Thr¡s the possfbf"rfty of
there beång a aonv*etåo¡¡. f,oa e merger detr*ment to the publf"e beeomes

29
less låkeþ.û!

R, vo e " (l"960)

Goese, op" eÍt", 3r, lgÊ"
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General&y, tlìe ew¿nts hevc l.ooked upon the f.nterest of qtthe

prab]"*e, whether eonsumeå"su produeers @r othersrru &s thc ¡rubnÍe as a

v¡høle" ft fs the ¡neb1åe as &n absts€et entÍty that fe ent,lt3.ed to the

benef*t of frec eompetltåon wh*Xe thle ovena&n posÍ.tlon of the gnabJ.le

ås used es the erlterfa' Howevetr, fn the Sugar Refånlng e&se, Þlfl3"Íame,

e'J"t"B., vfewed the questlon øf the prhnåe fnterest targeS"y f,rem the

vÍewpofnt sf the "predueerstr @nd. be eonsrdered thet topnod.ueersuo me&nt

beet-øugar gro,[øcr$ rather tl¡en refl[€F6,

ïn e, eompreesed fomn the above ls a rcvfew of the substanee of

the iudåeåaå- fnterSrretatfon of, the ¡neblfe fntereet *n merger e&6€Be

?fe shal& bråefly e oneåder sorue of the lmpS-featfons of t1:e abo¡re e&ses,

The eounts by not wfshlng to be eelned upon to be tbe Jr¡dge of eeonomie

t'¡el$are heve Sndeed done so b¡r determÍ.nång that on&y thoce mergers wh*eb

eonpåetely elfmlnete or ¡r{rtr¡411y e].fm1nÊte e@mI€t*tlon erc eømhfnes

and therefore Srnoh$.bfted. The net cffeet wae to set the stendand of

e1ånfnatlon of eompetÍtd.on at e very h*gh llcven, Seeond, tlae eone1uefon

one m¡et eome to fs thet the eo¡¡Ets have not used or do not have an

aclequatc deffnftfon of eouupetf.tlve bche,lrfor, Fnee eomgrctltÍoa as

eomøn&y used, møy refer to a wlde renge ef w,rket etnretures, shont of

niønopoÅy anð where thcre &tre n@ agneements em@ng eonpetftors,

The puqmse of thls sSnnopefs of the ¡sork of the gestri.etfve

Trade Fvaetleee Comlssfon *n tbe merg@r f{exd hes been to poånt orxt

t'he fr¡nðamental prøhnen f,or an@ody hav$.ng to pass Judgnent ore a

perbfeui."aP mergero The e@mf.sclon Ïras reeognxzed thet undetr E@me

e*reumstanees the stmÅetural nestraLnte Ínherent fn s, merger may be

of,feet by an overell strengthen*ng of, the eompctåtlne pr@eess" Th@
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problen then for the comnfssåon he,s been "co determf.ne in eaeh fn-

vestlgatLon hov¡ far the eeonomfc data on merket coneentrêtfon and market

strueti¡-ne war?"8,nt an i.nferenee of a dee llne f-n eorn¡retftfon suf,fÍcfent

to effeet the publfe intereet adversely, Where thc Co¡nmi.ssion found

that the prblf.e tnterest was not advensely affeeteitu tlrfs has lmplied

thet the merger resulted in signff,leant gains fn effi.eleney on ee@n@ay

tuhÍ.ch othenwfee would not have been reallaett and" in the transf,er of

sueh gains tn priee, qr:øIf.ty @r ËeT\rlee to the publfe 
"

As we have seen, the Com¡nfsefones approaeh to m,ergers Í.mplies

that attentfon hes been foeused on at least three generel beneh markss

(f) tne se@pe of the relevant market, In n@ e@se hes the relevant

naeket been ådentffied sqf.thout eare (f.n beer åt was deflned as negtonal);

(e) rt involves around a welghfng of eeonomfe facts e@neemred wåth

eomrens8tory costs, reduetfons end. produetfvlty gaf.ns" some eeononle

facts such as eeonomfes of scele (i.n ueen), aeeessfblrfty of new flrms,

eonpetltive inports (sugar), aud the volume of eepftal required for

modern efffcfent operatlonsu ete, were generally eonsfd.ered by the

co¡mission; and thc thf.r¿l bench mark concerns the expansfb$.1f^ty and

accessÍbl.llty of old and new flrns respeetfvely.

Ne¡rerthelessu the Comnfsefon has lnenftably been crfticløed by

sone writers. lt he,e been suggested thøt ln Ererger e&se6, oothe

Co¡mlseåonss diseussfon has been nårr@w and hes not adequetely explored

the basle eeonømle lssues, Likc the eourt,, ít lles generally eonfÍ.ned

Ítself to the conslderation of the crrfdenee presented by the Dfreetor
3o

and the oppostng ¡mrtÍes.3' It nay be that eerller reponts lacked

30 C. Roeenbluth and E.G, Thorburn, ep=__elt-.¡ F. f03"



94

ce@n@m*e @aellr6ls, ee$leeåa1}y thøt eøneernlng the beer lnduetry, And

lf the Cømåssåon8s r'grlentetlen hee rereåned tegel rather than
3L

eeønmÍaruu lt ls we,åntalned. thet thåe hae been thc e@nsequenee of the

erlmånøl settÍ.ng fer ent,å-eømblnee Ín eaneda e¡rd a laek of elean

def,lnLtiøn of the pub3.fe lnterest by Xm,r1lement"

The canedlan Brewcri.es eese eøuLd hawe beeu a &endmrk ln
0anedåen åur$.spm¡ðeneeo Aet¡¿a3. detrtment t@ the pubJ.$.e fra generaJ.

reopeets hed been fmurd b¡r the comfselon recurtfng from the rerger,

whÍle the eourb wøulcl not eons3.der theee eetue& ÍnJurtee te the plbtÍe,

but was snllf eoneemred w*tb xdhetlrer ør not the ef,feet of ,bhe mergers

was to gåve the æeeus@é a monøpe&$r" lhe onl¡r fonm of lnabråe ångury

that we,s relewent wee tbe poselble demage to the u'pub&le lnteneet fn

free em¡retåtl@n'3t As e]yeadSr nøted a sfm*&ar deefeåor¡ we6 arråved

øt fn the Suger e@6@"

S'rom thc eer¡rtes dee{slons, the åmpåleetfon le thet t}rc
eouffis heve adopted a negaï lnter¡rretetåon of üeomgret*tlve 

h@he,våotr,cu

To the $udåeÍ.erg f,ree eom¡ret*tåøn hse meant freedøm t6 e@mxÞte

ancl thue freeüom ås baeed on the common lcw rlghts of eveæy

sub$eet to eampr on h*s trade, Thfs {mX¡J.Íeø ,tbet f,ree eom-

petltlon d.CIes not deal- wåth merke,t rear*t*ee but wlth the lega&

espeets of eonspårêeso so long as there ås en attcqrt tø l*mlt
*eømÏrctÍt*øn'u b¡r agreement, lt wmrtd @psleer thet e cond*tlon of *free

3& þ¡"G. Fbån*peu !!ëanedåan eombånee pol*ey - The l"fetter of
Mergeners' ¿n Uhe eapgdlan*Eeågggêgg, &@reh Lg61+u p" go,
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e@ru!€tåt,lonuo prev&ru*?* This eertef.n3.y ls a f3ew fn @perctS.ng eomblnes

3"e65"s3at*on from a negal framework of, eonspfr&eyá A3.ss there ls no

ananSrsts @f tile eeon@mfe effeets f.n terns of eeonomåe ef,flei.eney ete,

Âeeorð1ng to tbe eotrrte, the pr.¡bIåe l"ç et atn tlmes entåt1ed to the

benef,it of ebso&råte1y fnee end unrestrÍ.eted eompetftûo¡r e,nd. thet anSi

aerger (or comb*"ne,tioa) tliat seeks t@ destroy e@mpetltÍ.on Í.s erfmfna1,

whether or not fn the gre,rbfeu3ør eåreumstanees of the easc the ¡n*hlte

fnterest mf.ght bc bcttcr served b3n suelr a eomblnætf.on, As pofnted oo¿t

ln &n ear3i.er ehapten, a horfuonteS. Eaer6er mey Xfnlt eom¡ret$.tion but i.t

rue,y elso eontr$.bt¡te to *nereased effleåeney or shtftlng of aesets ånto

more produetfve nese, &nd. even though eomgretÍtL@n ls rcdueed, }ret J_t may

bc to ihe pub&$.ess ad.rrant&ge"

It hes been argued thÂt the pnesent såtuatfon of eaneðLæn

eompetftfon ¡rcXlcy wLth regÏleet to mergers pæovfcles a good Í&Xr¡stratåon

of en aree whe;.e ft lree proved Ímpøøelbne wlthln the eonfånee of

erfminal eeurt proeedure to provåå@ the corb ef exp&anetÍon of eompnex

eeouem{e phcnomena t}rat wou&d adequate3.y sattsfy the proteetÍor¡ of t}ze

X¡r¡b3$e Íntereet. The re3"Íanee @n ertm*na& Xaw has been a eerleus

sboxteomÍ.ng of th@ Censrt*an antl-eomblnes negleJ.øtlon but as Rosenbl¡¡th

notes, the n960 emendments, provåctlng fon e eourt order to dtsso&ve

e merger @r m@n@I!@3-y ruÍth,onat eonvfetÍøne ther@ mny be e eerteln non-

eonetåtuttonanftsn f.nvo1ved lrere provldfng for the {nstltr¡tføn of

proeeedfng hy lnforætÍon ee weÀ3. es b3r proseeutfon and providl"ng

these e@6@ß to bc l¿eard by the Exeheo-uer em¡rtes u6e of, effeetfve

3Ê L*4" skcoeh
(Torontos Mc0ået3"ænd

(ed,), Sesgrfe=tÍve ETaôc Prpet
& St@wert Ltå", L966)e p" 14,
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remeðles@ IÍewcv'er, *t ie to "oc uotcd" that no @ne e8n be trl"ed ån the

Exehcquer Cøurt wfth@ut, the eoneent øf the eeeused,

Hc a1so rnakcs the e.plree,Ã th@t tk¡ere be ånteraetj.on and. eo-

ordÈnetlon between g@vernment pøXÍefee Ln varåoue f,le&ds sueh as tax

strueture whf.eh s,ü1&& af,f,eet eoneentæatlon end. mergers, J.ow fnteneet

ratesr by the Eank of ee,nada and e:rbcnslon of, eredft by the lndustrfal

Developnent' Eenk wlX& eneon¡rage smø,x& bus*neesee, whfle a tlgbt m@ne;n

polåey wå}n faveur J.arge fÊros wÍth adeqr¡st,e lntcnne[ søurees of ffnanee,

The Eleetr&eÄ&4gs!åon @eeee)
To eonenude thls ehapter, we shal[ bråef1y revlew the ease of

tbe Hleetråca1 Red.qåe&,üen CIompens ef CIenada Ltd (knøwn es EXRC@) tn tts
båd to e,equlre Ðomlnlon Fertllt¿er T"tð, The ease fe seleeted beeause

the m,rkct åmnotrved ls cliøraeterlzed hy ollgopo&y features, and axso

BWo ås a subsådlarSn of en fEüernetlonel e@mpen.}Ro

8ffi0 is a whoåIy-owned eubsÍcltary of Anbnfglrt end Wllson Ltð"

øf fhe Unlted Kfngdon. EffiCI wae a Brodueer of eerta*n ehemåca1s, and

d.ur*ng ttre peråod L953-L966, EwCI suas *n the posftton at tlmes @f, befug

the eele demestle seS.teru end et other tåmes one of the few se&lers of

these ehemlee1s *n the Oanaðlen merket,

In &pf0u ERÛO was eonvleteô @n menlr eounts beeauee of lte
aetåv$tfles Í.n the fuår¿str1e,[ phosphates merkcts åne3¡¡dlng a merger with

Domåalon Fertfl.$.zer Ltd ' Ít eeEufreå eontro& of a SrotentlaÏ råvan -

Ðom[nfon Fcrtiiløer Ltd, &rd. ]re3d a monopo]y Ín the mcrket for

5.nðr¡stæåatr pliosphates $.n Caneda wbÍ.eh @peræ,ted @r rd&s &åt<ely tø

operate to the detrlment @f the ¡neb&le"
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In &pf,O, trRe0 pleaded 6rxflty @n three eounts to vlola+.1n9 tiee

eerg@r and monepo&¡n provåsJ.one øf, the eombånes Inveøt$"6atlon Âet and

v¡as fåned e t@ten @f, $h0r000, The e@mÏBny pS"eaded not guf.l-ty to two

eer¿nts of, merger and. monopo&}n offeneea ån the bus*nees of manufeeturång
33

er deallng ín soålum ehlox.ate and thcse ehez,gee were dü.småesed"

Is ð1å.sgf i.g }_Ih@g ph@ilge

The Commlsså@n found thet E8C0 took steps t@ pr@teet tts posltlon

i.n the domestfe earket for åndustrla} phesphates as sore eanedåam

sup¡¡}[en øf many ånðust¿"åa]. phosphates ete" The Commlsclon further

dfeeernereð ths,t vee'y ner6e fåms - PaSmøIi.veu Proeten & Gamb3.e, ete" -
bø¡ght, about Bo pen eent of, Ë^Rt@ee produete of i.nduetrf"a& phospheteo,

Thl¡s theår bargalnfng power as buSrcrs and thcår ca6$r eeeeee to foretgn

nnrpp&åes eushåoned them agalnst monopo3.¡r abusee,

Tbe eequXsltfon øf Domln*on Ferbi.låzen Ltd" wa,s @ne of a serlcs

of uov-es by ESC0 to protcet Í.ts monopoly pøsft.åøn fn lndr¡strfaX

phosphetes' fn n95? Domtnåon I'entfllzer Ltd, announeed lts Íntentåon

of menufaeturång both of agr$.eu&tura& and indr¡etrlan phosphetes" 8re0

feareð thet lf Dom$.afon 5'crt*&l.zer Ltd, began mantffieeturfng phøøphorÍ.e

aefd, eaned.á.an Ind.ustrtes Ltd, (efn) 's¡ou1ð tæke såuol3.e,r steps" Tf

that was e&}owed, then CIl, ssou&d qlalek&y etart manufaeturång åndustrle[

phosphates, tlms brångûng three produeens ln the åndtrstnSn, rether than

@X!.€ * HftC0'

of
of

33 n, v" 8ffi0"
Mr, ðusïiec Sffi
probfbitlon"

$tepreme eourt of Ontarlo, 8e&6@ns for judgment
on sentenee at Toronto on ,lanrae,ry 32u Lpl0g orden
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To avoåð thfs sltiÀatåon, EReCI persueåed CIT, ho buy tråple sul€r-

phesphe.te frøm them (gngO) and. aLeo bøugbt ø¡rer Dsmfnåon S'erti.X$,zcr Ltd"

FoJ-lowång the eonvåetfo¡l of ERe0 for lå3"ega1 mergen and nonopony, the

Suprene Cotsrb of tntarÍo granted en order of, proh$.båtløn as provtded

in thc Aet, BRÛO was pnohfbi.ted from eontlnufng or nepeatång the

offenees" Åmong sther thÈngsu the oråer also speelfieenS-y BrohÍbfted

the corporutfon, or lts dlreet@rs, emp1oSrecs @r agents, from cntee.ång

lnto eontmets wåth eompctåtors regedlng seåltång pniees or anloeation

of ¡nerkets $.n lr¡dustrfel" Srhosphates" Ít suas fn¡rthen forbåðden to lm¡vede

the entry of eny potentla& eompetf.tor fnto the buslness øf manufeetunf"ng

or sqrpS,yf.ng lndt¿stnfaJ. ¡ahøøgahetes " I'otr a peråo.â of LP )ree,rs Ë.ffi@ wae

proirlbåted. from enterf"qg åntø egrcemcnts 3østång more than @ne Sreer

for suppþ ef, eodåum trflflonffi)h@sphate, However, n@ attempt ssas m¡ade

te ðÈesonve the merger of ERCO wåth Domd"nXo¡a FertåLåøer ttå,

SodLum thlorate

lJntil" L959, EEÛO was the øn&y produeer of sodÍn¡m ehloratc ln

Canede, fn Lg59s Standard Ohemleel Ltd,, a subsldLary of Pittsburgh

PSate G3.ass Co" of, the Wntted States, begæn to produee soåfun eh3-CIrate

for eele and thvee ye@rs &ater Drydeu Peper Coo begen te prod.uee soðlum

ehåorete for *te ov¡n needs, Á,lthough the Canadåan tarlff rsas not a

måJ@r baræÍcr to entr¡r, yet fn e,À3. ttre ãreers unden revåelu, exeept 3-959,

åm¡ronts v¡ere ånslgnåfåeant and even ln that Srear BRÛO supSr1f.ed 93 per

eent of Canadlen need.s, 
,

Hooker Chemleal eor¡roratå@n was one of the tvro nørgest Amerfean

produccrs of sodl¡¡m efilorete, Tte pnßnt et Nfagara Fanls, New York
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3ãe6 the e:.øsest t,o Eftt0ss eentral Canadtan market, fo L9F6, Høoker aequåre&

O3-dbury trLeet*åe ebemf"eal eo' wh{eh untÍ3" then tves e, subef.dåary øf ÂXbs'1cht

and l{åLsøn, After thfs dea& BFCI0 and @&ðbury før æ ttme eøntfnued to

exehenge teelrnåea3" fnfornCIøtåon, At the seme tfme fiooker whåch we,s en

l.m5¡offieat eustsmcr for ehem$.ea3"s produete s&3d b3r EReo, a]-so sharer1 sone

faellftÍ.es wtth ËffiO et Vaneouner, Thås reåetlonshi.p f,aeålftated the

exehenge of, pr*ee and maa"ket lnfocustÍon between the two eompan$.es"

&e seSat*onshÉ.p axeo ånfruenced BRCOss polÍey of refr¡s$.ng to

enter the Aner$.ean rerket f,or sod$.um eb.l"orate, 8ffi0 was waryn øf posslb1e

setal$"ation ln the Canadd.an merket by Eøeker and othey Ameråean ptrodueers.

Tbt¿s HookeP vef,vefned frem offerång eh3"oræte ån Cæned.e" Ågeånu due to

an undeE"bekåw between Ë8et e,nd Eeoker, ov¡ the Leve& of, pråees, other

åmerÍ"ean produeens were t¿n}åkeny tø ceån ehlorate ån Cenade at &øs¡er

prf.ees than they' eherged tlaefr AmerÍeen eustomers who they fear mtght

reEuest th.e se¡ße e@neeËs$onsu

Man¡r of tlee moves and count@F-rfl,sv@s wh$-eh ERco rede Í.n orden

to proteet it,s pøsftlon i^n tbe markct foa' sødlum ehLonàÈe f.n ce,nada

eFe e:€emplcs of hehav[or ån en o]-tgo¡re3.f.etåe merket" E.Heo was aj.ent

t@ enlr move h3r a poss{ble eompet$.tor t}æ,t m$.ght af'f'ect lt,s posltlen

in temåtory wbåeh lt eCInsldered fts owu marketu end waø equell"y anert

to possÊb3-e effeets Õn e@mlletltors of fts @vrn m@ves" IEh mme S.net6,necs,

ettempts were ',æåe to 3-1måt ¡:r5.ee eompetÍ.tå@ne @tr to eompete on & hæsÍs

otlrer thøn prlee, The feet that the eÏ:erges agaÍnet ERflO wÍtir rcsg:eet

tø the market for sodåt¡m eh3srat@ v¡er@ dtemtssed by the eø¡rt meSn weXI"

support thc evldenee that the present eompeti.t$"on 3ew ls fnaðequete3.y

ðesfgned. for brångång oL1gopoS"fletåe preetåees undep Srub1åe eontrol"
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þlhøt eone}l¡eløne mast he reeebed? Frem ou"r dlseuesfon, we m{aßt

eone3,ud-e that merger Jurf"spe\Ãdenee ful Canæd.e 'ås at the eressro&ds.

Both the Beer and Sugan e&ses f3.trr¡etrate how dåffLet¿It ft ås f,or the

Caos¡n to obta*n a eonvåetåon Ln e merger G&6@a By relefng mergeree

under eeg*Lefn alrermgtanees, a erfmfne,l" offenee s'¡hl"eh reqr¿lnes pr@@f

beyond reesone,b&e douht" Caneða mede eerte,f.n thet thcee eireumstanees

wsi¡ã.d be stråetly drawn and maðe as ob$eetlve es pøssåhle" Anthough

Çaneda fe in posoess{on of e s+.røngXy*¡oord.eð statuteo pentelnlug to

rhergersp shß ls vlrtuen1y wlthou.t en enforeeab&e m@rger ponle¡r"

Fuffihcmore, the eemrfssfon and the eourts seem t@ be worklng at erosç

pÂnrp@ses, s9nee tbe &egislatfon falåeô to defs¡¡e the offenee un-

a,rùfgumas&y, the judåeåany remslns rfg*d Ín lts thlnkångu v¡Ïr$.ne tbe

0oro.l.ssåon aRd the judges ,åo not app&y the eame set of erlterÉa" The

tomnåeeåon end the eourte eaeb has a di.ffenent standard of, evaluetúon

of tbe p*b}åe åntcrest"

Howcv@F, ln the fåna1 analysls, the leglsle,tlon hee been based.

on the $u-d$.efal eoneept$.on of th.e pub&åe f¡rterest ån free e@m1letùtL@n"

Thus that Lntereet høs onþ been legalny lnterferned wÍ"th thc gudåefery

have held, wben the ob$ect or effect of en @gre@ment 3.s to vårtueJ.3_y

e&fmånate eønpctlt$.on,

G@ss@ ergues thÃt ff proseeutf@ns, @n the other hend, æ,re to

eontÍnue, ån a&& e&sc6 where there ås snÅfflei.ent evådenee to support

e prøseeution, whet åe ttre poånt of }ævång thc 0ommåsslon eome to

eoneiusåons thøt ean i:eve no hearlng on th¡e outeome of the eeee? One

eannøt but ¡sonder åf there fs a need før botb tbe eomfselon and the
54

eourbs to revtev¡ restråetl.ve @rrengementsu He 6oes on tø srÂggeet

3lr Gosse, gps-ÊÅË, u p" Øfj,
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thåt [f the brcader c@neept of the publte tntereet Ís to be aüopied,

it Ís submftted that one of two th$.ngs ehould be d.ones ( f ) gltfrer

the eourts should be dåreeteð by parlfe.ment to eonslder the publfe

fnterest on æ wlde becfs as tms been the eã,se wi.th tire Restrletfve

Trade Praetlces Court fn the Unfted KLngdom; or (a) the Commfesfon

sbould admfnfeter the eoutrols, the present Jurfsdfetfon of the eourts

being re¡noved. "Alternatfvely, ft tsould he suggested that en ad-

mlnfstratfve trlbunal be set up to excrelce the present $urfsdfction

of tbe c@urbs on eombånes legfslatfon"
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Tffi BSTTTSH SMfiGEA TEGTSIATTON

Ëeonomíe Baekgrouqcl

The followfng anelys$.s wf ì-r present the Brftlsh approaeh to

meyger6 egafnst the general settlng of monopoly eontrol end restrLetfve

praetfces legfsletlen" It sh@ll traee and offer some explanatfon sf
the evslutLon of Brftfeh eompetftåon polfey from pre-we.n peråod to the

stage whleh has been veaehed when leglglatLon @n nergers w&,6 eneeted"

Chepter If fnelud.eô a deseråptlon of t,he hfstony of eoneentratton

$.n Bsåtfsh lndustny from the begfnnlng of the tv¡entj.eth eentury" rn
the lset deeade of the nlneteenth eentury ratlonellzatlon of Brltlsh
ündustry was taklng plaee whereby the re-srganfzatÍcn of thc índustrLel_

strueture was fosterecl and eneoureged through lndustr$.al eonblnetåons

8,s & ne&ns of securång eeonomlee of proðuctlon and dtstrlbutfen. The

governBent Ltself tras lnlt,letor and even @rgenfzor of venfou$ re-

strLetlve praetlees whleh Lneluded prfee-flxång, quota end manket-

sharÍng schemes

A nuuber of other faetons cøntrLbuted to fnereased eoneent¡"atåon

Ln Bri"t*sh $.ndu.etry fnorn l!$$ onvrards. the dåeloeatfon end dgeturbanee

of, tlre vJ&F ye&,rs left a permanent mark øn struet,ure of, nany ånduetrfeeu

partåeularl3r the^8raln mi.Ll-fng, tln p1ate, bulldlng brÍ.cks end textÍiee
d

f,Ínl'shfng tradee" Among the more general fæetors affeetfng eoneentu'atfon

r Alex Hunter, uueonpetåtlon and
.fanræry L959n p. 54"

the law"rt F{enehester

ê the Eeonomået May 1)+, L968u p. )+6V.

Sehool,



teehnologfcal ehanges took prlde of plaee and esntrfbuted to lnereased

eoneentrati.on ln rnany åreas of fndustri.al aetfvf.ty.

Rfehard Evely and I"M'D" Ll*"tle, Ln theÍr Coneentratfqn-j!4

Britfsh Induqtry.¡ mgile & cêse study for the perfod 1935-1951 of the

ðegree of eoncentratton ln some fnðustrles - partleularly ln trades

where coneentretlon Lnereased. A broad. eoneluslon that can be drawn

from thelr study ts that v¡hfle the number of units w&s deereasfng, the

gross outputu net output and emplo¡ruent ratios fnereased - v¡hfeh

suggests lncreased. concentratfon ln the perLod under revlei'¡"

The connectfon between eonecntration, lndustrfel strL¡.eture ancl

monopoly p@wer has been sumned up thls vaay: Ëconomle theony suggests

that eoneentretÍon " " " fe en Lmpontant determfnent of merket behevlor

end rnarket reeults" Ceter:l.E:_i: perLbus monopolfstf.e praet$.ees are more

llke1y vrhere a small number of the leading ftrms aeeount for the bulk

of an f.ndustry8s output than v¡here er¡en the largest fLrme are of

relatLvely sr¿all fmpontanee. Ilenee in the explanatlon of business

pol{cy¡ the cheraeterfstlee of an fnclustry cxpressed Ln the coneent'ratlon

fndex are lfkely to play an lmpou"bant part" Thfs relatJ.on to the

degree of monopoly has motfveted most of the empinfcal studles f.nvolvf.ng

the measurement of eoneentnatfon.3

Such ehanges es hed oeeurred v¡ene noted by the euthors of the

f94l+ Vfhf.te Paper on ffmplo¡rment Po}lcy, ln whleh the government pledged

Itself to teke approprtate aetion to eheek praettees nhfeh uey brfng

3 G. R*a*nb1uth, 'uMeasutres
qnd Priee Polietr, & report of the
Specta I

of Coneentratfon, tt

Natlonel Bureau of

ro3

Buslnees eoneentratlon
Eeononte Seseanehu
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advent&ges to eeetfonal producfng fnterests, but work to the detrfment

of the eommunlty as a rvhole 
"

However, as Ëvely and Llttle pofnt out, the degree of monopoly,

ff the he,rmfulness of monopory fs to be measured solely by market powep,

eannot neeessarily be equeted to the degree of coneentratfon. Thfs will
d.epend on other feetovs, such as the nature of the fnd,ustry end the

degree of conrpetftfon remaf.nlng. The motLves fon mergers v¡f 11 be of

stgniff.cance alsoå in the Brlttsh fletd, Every end Lfttle draw a

dlstfnctlon, whfch could be slgnlffcant for antf.-trust purp@sese between

amaþamatlons fnv,b.lvfng a large nurnber of flrms and by severar pnf.ee

eonpetåtlon (genenarry to pattern @f the depressfon feers); mergens

between ffms v¿hleh were already relatf.very lerge; and pfeeemeal

aequlsltlon by one @r mone ffrns untÍ.1_ they obtalned a posftfon of

domlnance ln thelr trade, either as a sfngle-untt monopoly, @r â,s

d.oninant flms la an olfgopollstfe sftuatfon"

HfstorÍcally, there has not been the sene clognatf.e belfef f.n

Brltain ln the evfls of monopoly power as føund Ln the unLted states

sLnee nonopolfes vtetre bestor,¡ed sn sueh conpe.nles as the East Indl.a

comSeny, as long ago es the Ellzabethan era, through soyal chenters,

The mere exfstenee of nonopoly power has aroused no great protest,

but what has been vfewed r+ith eoncenn hes been the.,possible abuse of

sueh power,

Âs i-t wfll soon be dlseoveredo despfte the conttnued trend

towarðs conbinatfon in Brltlsh industry, eonblnes Ln Brftaln we1"e n6lt

subJect to any slgnÍffeant degree of legfslatfon untfl efter World War

ïr; nergers and nonopolles, Ín partleurar, were eompletely unregulated,
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sfnee they dld not fall v¡fthf.n the scope even of the common law pro-

vfsLons "

Perspective gn legåelatj.on

Throughout the law on menopolåes and restyLettve praetlces there

runË a basfe confllet, On the one hanð, ì:he nfght of every member of

the eo¡nmunity to carry on an¡r trade or busfness that he ehooses and fn

sueh a manner as he thfnks nost destrable 1n hLe ov¡n lnterest, wfth e

correspondfng obltgatton not to fnterfene wfth anotherss freedom; and

onthe @ther hanci, the freed@ü to eontraet, whleh lmplfes the freedon

ts conbLne with some agafnst others and the freed@n t't@ e@ntye,ct ln

restrafnt of thfs freedom,"

Starti.ng fvon the premlse that all eontneets 1n restraf.nt of,

trade were agalnst publle fnterest and e@nseEuently vof.d, the coÌtmon

l"erq of Englend gradually lntnodr¡.eed the fseue of neasenableness, The

destvabflity of enforcfng eertafn contraets fn restrafnt by trade røas

fi.rst neeognf.zed tn eonneetlon wlth esnvenants to protect the value of

.1fnt6ngtble property whf.ch had been sold" Eence, a convenant rchfeh

restrafned the seller from eompeting s¡fth the bu3rer, wj"thf.n a gfven

radfus and for a certaÍn perlod of tfme, was consfdered reasonable

antl held by the eourt,s to be enforeeable" ,€¡rer the.years a v¡lder rs.nge

of cases came befsre the eourbs end the prfnefples governfng the

enforeeabftity of eontraets ln thls fleld beeeme elearer.

In eontraets between flrms lt 't¡eeame establfshed that the flrms

themselves were the best Judges of thel.r or,¡n lnterests and of what was

reasonable a6 betwe@n themselves. In theonSr, t,he eourts stlll eonefdered
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the

end

be

"treason&bleness'o of eontraets ån -r,he ltght of the pubtic interest

v¡euld hold a eontreet to be unenforeeabl-e ff they helfeved it to

ealeule,ted to produee a pernfclou.s monopory and to enhanee pnfees to

unreasoneble extent.

The legal eoneept of sueonsplraeyuu refers to an aet, otherwtse

l,awful, which becomes unlawful ff tç,1ø ßr more personÊ eombine to take

actfon wlth lntent to lnJure; and the f.nJured perty has e renedy through

civfl ectton fon damages or an nnJunctl-on" For examplc, the use of

cslreetive eeonomfe power to drlve e, rfval- out of buslness by ueans of

persfstent undereutttng would look lf.ke wf lfr¡l ôarnage, whtle an enrbargo

on suppries to eompetftors ¡pouÌd seem to be e,tmoet eentalnly a, eon-

spfracy on vshieh aetfon eoul-d be taken, Hovleven, at the peak of lafesez-

fafre sentfnent in the l-atter helf of the rsth eentury, there emerged

the f.nteryretatfon that sueh aettons "dLd not pass the line whteh

separated the reasonable and legltfuate selfiehness of traders from
4

wr@ng and mallelous aets"* Thus the publf.e polfey d.eveloped thet

however servere the dørnage susts,Lned by a thLrd psrty¡ &a a result of

any of the above actl"ons, no lfabÍlf.ty was attaehed, unless the persßn

@r conp.anles concerned combLned wf l:fully or melfefously to demage,

The respondent need only demonstrate that the predoninant motfve of the

eombfnatl.on vJe,6 to proteet or pronote legåtfmate tnadfng fnterests and

the case we,s seeure "

A rullng of sone fnterest was that whteh preeluded. evldenee by

t'rade, teehnlcal or other expert wftneeses of aetual or likely eeonomfe

eÐnsequenees flowl.ng from an agreement" The feelfng of the eourts wa,Ê

h Hunter, op" elt, c þ. 5t+.
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that they were not suftable hodLes to d.ea1 wl-th, matters of tbÍs ki.nd"

On thLs fssue, Professor W"A. T.e¡'¡is has suggested the.t the eourts

toek the r¡lew that not only had. they 0'no legal p@vJer to suppress monopoly"
5

but that nonopóly nlght be presumed to be Ln the publfc interest" And

there âre ¡na,ny instances v*Lrere Judges heve suggested that eompeti.tfon
6

ås not ln the publf.e fnterest,

In addressfng themselves to the pubtie polf-ey lnvolved fn eontre,ets

fn reetraints of tradeo the eourtÊ have thus eonferred Ln effect the fåat

of the e@maon law upon Lndustrls"l trusts and eombfnes and tracle aesoefetlens

and upon eontraetual arrangement tendlng to retluee eompetlt,åon. Âgneements

to rig tender, 'Éylng e lauees, e:ee lusive dealÈng arr&,ngeaents, agneeeents

to sh¿re-sut trade ln e partLculer reglon and agreement not to eompete,

agreement to restrlet output and so on have all been adJrrdged to be

tttreasoneble¡r resttraint of traôe,

The general fecl-fng that 'owhen the questlon fs one of the valldity

of a commerefal agreenent for neguløting thef.r trade relatLons entered

Lnto between t¡øo flrne or eon¡renles ", " the parttes are the best judges
T

of what fs reasonable ae bet¡qeen themeelves;!'and. the bellef that the

negulatfon of prfees and, supply by eomblnes and trade assoeietLons ney

be parb of the general prfee whfeh hae te be pefd for ensuLng a relatf"vely

stable level of trad.e ond emplo¡ment has rendered the e@mm@n law and. the

doetrine of the restrafnt @f a tre.de qu$.te useless as a publf.e safeguerd.

6

T

Lewi.s, @.qþeed gogtg (Iøndon: I9,+9)¡ ÞÞ" 160-162"W"A"

Hearn v" Grffffn (ßr5) e, 407.

lú,!ri " _.,3cl,rt Ce. v" Ëreetolytfe Alkalf* Co. ( tgrh) A "e " l+?f ,
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agelnst the abuse of, menopoly gaower.

Ðuring the ånter-wer ¡¡c@rs æ m¡mber of offleÈal reports were

pr$lÍmhed ûn Eråtaån whÍeh polnted out t,lre poeølble dangers to the

publle $"ntenest frøm the eoneomåtant 6røwth ån reetrletÍwe egrcements"

Ït åø åmpørtant to exemíne the reports of, thc møre lmportant eominÍtteee,

@,F they provide a ueefi¡l mlrror of, grublÍ.e op*nÍon enô Ín eertæ$.n lngtenees,

tbey were lnetrt¡mental Ín shøpång publÍe ett,$.tudee towarde the lseues

ugron whf.eh tirey were ånetrueted tø repørt. Pubi-le hostf lfty towards

euøpeeted w@r-tåme prof'fterrlng on the @rt of on6anlzcd tndustrÍee,

and fear of at thc nøptd. eNlmnsÍon øf restrÍetÍve e,rr@ngemente, un-

døubåcdly *nftrueneed the g@v@rnmen+. tø aet"

TÏ¡e terms øf refercnee u:rder whåeh the eommltteee opereted

empheøløed the fmportenee @f the export trad.e tø thc well-belng of the

Bråttet¡ ee@n@my' Tl¡e two f.nquÍrfeø affeeted ln the Ímmedåate post-war

¡rerled subetantlateô tlae belfef, that trade asseelætÍone hed ex¡wnðeð

both fn numbeæ and ln [nfltrenee durå.ng the 1911+-Ipt8 wan" The eommltteee

$tcre e@nvfneed thet @ne tre&s@n for th{s ex¡mnsÍon wes the deslre to

re$trået eom¡rctltfon a¡rd t,o eontrøI prÍ.ees" However, theee developmente

weee not eondcmxred on dogmetfe gnounde, The eommÍttee on eommerej.al

and Tnduetrlal Pelåey ef,ter the war neeommenôeð a napld develo¡ment øf

trad.e aeeoeåetå.one ån Erltieh ånðtestryo er6ufng ttret eombfnatton for
merketsn€, espeeåar]-y ån the export f,åeld, wae not only deeårable but

lnevåtableo on ttre øther bend, the comåttee was qufek to pøånt out

th@t ît.,. w@ ene far f,rom sug6ee€lng unrestrelned eompet,ltÍon åe

neecssatrÂ3-y 4ecårab1e *n al"l" eæeee enê vse reeo6n*ze ttrat eombånatlon wÍth

I P. Gouoatrlt end
9nåted Kfnffåom (Iændone

J.M" teeksøn, The CoutnoÏ of Monopølv tn the
-rIÆngmen6, 1$60)u p, L5,
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a vlew t@ l"ts lfmftatfon s.¿hlfe natu.rally ç¡eleome t@ theqprodueen may not

alwaSrs be te the uttfmate,,,advantege to the e@nsuarer,i *r**rrur, ft

readll-y aeknowl-edged the denger thÊ,t e@abfnes mfght adopt r¡ndestrable

practieee, exploft the eonsumer æ,nd fnjure the natlonal l"nterest"

A såmLlar vfew was taken by the eommittee on tE"r¡.ste, Both

eonmi.ttees recognf.zed. the need for eontf.nuing gffirernnent lnrrestÍge.tton

of the aetlvftfes of eomblnes and trade assoeÍetfone and necommend-ed

the esteblfshnent of fnvestfgatf.ng maelrfnery' - but nel.ther of them

recommended the type of legfs}atfon whfeh had been used ln North Amerlee"

Tn I/2), the Balfour ComÍttee reTlorted and observcd the tendeney

f,or the ai-leged growth of monopoþ and dfseussed the ergumcnt for åÈs
TO

eontrol-" Howevee'u the eommfttee8e suggestlone went no ft¡sther then a

proposal for establlshfng an ln¡restfgatôry trf.hunal; and. reJeeted an'r,f.-

truet laws and thought thet eny maehlneny for eontrolfng pnfces oF

fnterferf,Íigr wlth buslness eonduet stooô tlttle ehenee of aeeept&nee"

What i.s evÍ.dent from these rep@rts fe the fnebf llty t@ egree

that mpnopoly and restrfctlve praetlees eonstitr¡ted enlr greve ðanger

to the publle or that any generel antL-monopol¡n leglsletf@n w&s Justffled.
Eowever, ft was edmfttcd the.t sone aetfon should be teken, pnesumebly

actåon that seemed approprlete to the pai:tteuler sttuatf.on. Henee, the

Feeurrent sugg@stt@ns, whf.eh v¡eve never eeted up@n, for appolntfng

investigaiory trlbuna ls "

Tkre Seeond ldorld l{ar aeeelerated the growth of monopollstfe and

restrf.etlve praetf-ecs and the f fnet attempt rqeei,made fn Brftafn at

9 nçpeql_-qo eommenelat and_lndr¡etrfel Po"lley, CtdD 9035 (fgf$),
pere," 165

tO BqB**a *g **u, a",p**æO* , Cl.m SABâ, ttæg]).



110

e@ntr@llfng monopolles 1n splte ef the attentfon *che pnoblem hed. E'eeeåved

@ver me,nlr yea,rs. Thfs del,ay fn legtslatfCIn ms,y herne been partly

attrfbuted to the d.epressed eondftLon of ßrftafnss trade durlng much of

thfs period., when the deslre to eontrol monopo,Iy was weakened by de-

pression and. svershadowed by a suceessÍon of urgent probleme, end the

eonsequent fears of uneontrolled e@mpetftf@n" And ft nust als@ be fn

part attrlbuted to deep-rooted belfef that beneffelel- eontrol eould not

be based on a,ny sweeplng generalfzatlons regardlng monopoly" Â11 thÂt

seemed to exåst wes &, eonvÍetfon thet potentf.ally dangerous sLttratfons

ehould be lnvestfgeted and dealt wf.thu not 5.n the lf.gtrt of en¡r U**T.,

that mfght exf.st but aeeordfng to the merlts of eaeh pærtf,culat ****]-

Thus in the post-war perlod, when thc need fov aetlon v¡&s rceognfzed,

the measures adopted appeared to foLlos'¿ elosely th.e reeommenðatLons

nade by nany of the connfttees that eons*dered the pnoblem fn the

inter-war years"

The fl.rst fndfeatfon thet acti.on was to be taken ln modern tfmee

to strengthen the lavls agaf.nst monopolLes and restrl.ettve praetfces
1Ê.

wss seen ln the Whfte Faper on Employment Polfey. The g@vernment stated

thet fn the post-wer perlod, both emplo¡rees and enploSrers would håve to

abandon restrfetfve praetåees Ln order to ereate &n eåßpsnsl.onLet ee@n@my

and fu11 emplo¡rment and eontfnueð: Enployetrs, too, must seek ln larger

outlnrt rather than hf.Cher prfees and rev¡ard ef enterprfse and gooå

management" There hes ån recent årears been a growlng tendeney towards

eomblnee and towards agreements, both natÍ.onel end lnternatfonalu to

d.i.vi.de markets and to flx eondltlons of sal-e" Sueh e,greements or

11 Guurrarrtt and Jaekson, op-:-S$," , þ" 2\,

IP v¡nåte Papen on Emplopnent Polley (HMËo 191+h), clÐ 65æ7,
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eombines do not neeeesarilSr openate agafnst the puhlfe ånterestå but

tlre power to do eo fs there" The gffrernment sslll tberefore eeek power

to f.nforn themselves of the estent anô effeet of restrfetfve agreements,

and of the eetfirltfee of eombf"neso and to take eppropriate eetlon te

cheek praetfces whleh uøy br$.ng edvantages to eeetfonal produefng
-15

lntereets but work to the detrÍment of the eountry as a whole,

The !,ihfte Paper was ptrblfshed at a tfme when the war hed f,oetered

the growth øf new assoelettons and eonsolfdeted the posltlon of those

fn exfstenee" In addftfon, the gqreeunent lrad taken ste¡rs fn man¡n

lndustrles to eoneentrate and eatlone.lfse pnoduetfon and dfetrfbutfon

Ín eeeordanee lulth wer-tfme rcqufrements, Thc Presldent of the EoarrS.

of, Trade, however, enphasJ.zeå thet the re-orge.nf.zatlon of lndustry

LnLtfated ln l-941 vças dfetated by necessft¡r and not, to bc negerded as
14

lnrt of e permÆ,nent s¡rstem for the post-wer peråod " However, the

governnentss !'lhlte Paper on BmploSrment of 191+l+ was en earl¡n tndleatfon

of impendÍ.ng Srost-war legf.slatlon fn the ftetd of monopoly eontrol-"

The erroh¡tionar¡n proeess of the 1965 Monopolles and Mergers Aet

had fou¡d expressf.on ln two rnaJor leglelatl@ne The Monopolfes and.

Eestrictlve Praetfees (Inqulry and Control) Á.et of 191+8; e.nd. fthe

Sestråetfire Praetfees Aet of 1956. Á"s steted earlfer, prl@r to lÇh8,

there was n@ general 1eg5.sLatåon f.n BrLtaln eoneerned wfth thre freedon

of eomlmnfes to ereate or to ebuse posltlons of markct p@wer. It muet

be noted thet tire eourb$.ned. ÍneLdenee of, the 191+8 end the 1956 legísletlen

Tþlq"B p&ffi.5'l+,

Statement lnlthe fiouee ef Comons, PB Mereh, 1941,

13

14
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@ffered c@nsi.dereble proteetlon to the general publte agalnst the ebuse
15

of merket p@vrer, Desp$,te the progress medc se far by the legfslatfon

to prevent the ebr¿se of æarket p@wer, the merger path to market pÕwer

remafneð u-aÍ.mpeded, Dr.er$"ng the lp$O8s, desp$.te a rlsf.ng trend ln the

volume of mergers affeetÍng Brftfsh Lndustl*y, there v¡as lf.ttlc puhlfe
T6

eoneern abCIut such aetåvlty" Tt shoulcl also be aôded thøt the loopholes

of the prevLmrs leglsJe,tf.@n ere&ted condftlons for fnereased Berger

aetfvfty.

At thls stage, 1t ls now s,ppr@prtate to revlew the mafn provJ.síons

of both the L9tr8 and 1956 Aets es e haekgrer.lnd egalnst r,shleh we shall

tmdertake tbe study of the pirt tosophy of Brl"tlsh Merger Legf sl-atf-on øf

L965,

!þg_Mo_gepolÊee epgåes_tr:Le ti.ire Preqglgeg (Inqurrtr_eriq_çgntrqll Agt_JPhQ

To understend the Ba"esent merger polfey, 1t ls neeesss,ry to stavt

with 1948 u før fn thet yee,r the ffrst m,ehlnery for the lmplementatfon

ef antl-tm*st policy fn BrftaLn vlas provldett by the Monopolles anð

Restrfcttve Praetiees .Aet" The Aet set up en aðmLnlstratfire trl.bn¿nal -

The Monopol-lee ConmLssi.on, Tbe eomlsslon he,s no p@wer to inLtlate en

fnqufry" AetÍng on the reconmentlatfon of the Board of Tnadc (i'.e,,

e g@'wertment depertment), the CommLssfon eould enqufre lnto slugle-ffrm

monopolfes e,nô fn addltå@n w&s reqLnfred to pre¡mre a nepoz't on reetrf.etfve

trade Braetfees, I-e.rgely @,s e rcsult of *ts ffndlngs, the Sestrietlwe

15 rne
found ín &.t.
co rt (L966) "

most eomprehenslve diseueslon of the 1956 Aet ls to be
@f Sestrletfve Trade PrectleeeWf lberforeeu et el,, Ihelg,w

t6 oo thÍsu sec Alex fiunter, Compgt:L!fgg-gn4-3he-Þw, in Chapters
llÏ and X (1966)" å.lsø see N,A"H, St*cuir-rc ,
pertÍ.eularly Clrapter X ( L966j "
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Trad-e Praetåces Aet v¿as enereted fn ]956, The publåe lnterest f.s the Þ,ey-

støne of thts legfslatlon v+hile the prfmary purp@se of the Aet fs to
fnpose controls on egreements deslgned to timft eompetftfon"

The Eoard of Trade (nm) w&s resp@nef.bl-e for the appointnnent of

eommåssfoners' The Commlssfonsg reeonmendatfons are not bfnd'tng upon

thc government and the legåslatåon, unlfke the canadf"an legfslation,

wê6 t@ openate vøLthin the fraa[ev¡ork of clvf.t and not erlml^neI lava, And

fn Britafn, merg,ers of a eertaln stze are suepeet eo that the pertfei-

pants have to Justf.f,y their aetfons, For a perlod of efght years the

Monopolfee Comfssion was responsLblc for al-I lnr¿estf.getlons tntø the

econonie ænd eoe3"el effeets of, pn{.vate enterprtse mæ,rket 3}@wepe v¡hether

foundeð upon sfnglc flrm domlnanee @r up@n a netwoyk øf a trad.e

assoeiatÍon 6r ether eertel-l-lke ergenlsat$.on.

ïn presentlng the bfll tø parlíament, Mr. Herotd ï.lilsen, then

president of, the Eoard of, Trede, stated the reasons for thc g@wernment8s

aetion" Tbe government, he argued, belleved that the na,tt@n eould no

longer afford the restrfetfve pnæetiees wirleh had grown up fn lndustq¡

fn the fnter-war yeers. In aontfnufng, he saids tu0ur f"ndustrfee, lnsteað

of taklog thelr merebent ådventurer splrft fnto the mørket of the worïd,

went fn fon the apparently eaefer and safen, but uitÍmøtely more dfs-

aetrous políey of restrfeting supp1y¡ pnfee-ffEfngu sfeather-bedd.fngg
tð

end. relÍance @n a sæfe prøteetecl home market"ou

The government8s ease rested @n three mnJor feetorss

1" The gr@et grewttr of pnåvate rnonepdl-tes and restrletfve
praetåees;

H c"K" &owreyu t'Mengers

inJ@.queeåg,
18 Part Debates (ruansar¿)

and Pr¡bl-åe FoJ-fey ln Great Brltef.nr"
lfol" tI-, Aprlt 1968, p" 'f5"

HC, m "4,prf1, t9l+8"
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2" The p€)wevs th¡¿t rnonopolÍ.es or rests.f.etLrre e,rmngeaents may
have to fnflået damage on the ee@nomlr of the eountry or
to hold e@nsuaers t@ ransom; endu

3, It was belfeved thet there was the necessity to ffnd out
the faets and. see lqhether the powers possessed by monopolfes
v¡ere eetu&lly fn en entÍ.-eoeÍa1 wa3r, and lc¡hege fs found lqhat
appropnfate aet,lons should be taken to stop these bad
praetiees.

The govennment belleved. thst eombfnes operete agefnst the publie

Ínterest when they cherge exceeslve pntees to the publfe, and dis*

erfnÍnate age,fnst eonsumetrs and trsders, Monopolfes, ft fs fearedo

ha'qre the power to do harm both fn the domestÍe and world eeonomle

relatÍons" Thelr ean do thfs by neduef.ng and llmltfng the flot¡ of

tnade and tÌ:.ereby preventlng the free movement of goeds and. seryfees,

The g@vernm,ent pof.nteð out that a ruonopol3r was nefther goed. nor had fn

åtselfu but the p@wcr to be good or bad wae there,

The Aet, made no attempt to defi.ne on eond.emn monopoltes or

restrfetlve errê,ngements, CertaLn ml"nfmm eond.ftlons r,rere 1eLd down

befoze an¡r enqufny eould be fnltiated by the Board of Trede" The

Monepolles and RestrfctLtre Practtees Aet 19hB and the Monopolfec and

Mergers Act 1p6! are elesely conneeted sf.nee they give the Board of

Tratle p@wer t@ refer to the Monopol-les eo¡¡mtesf.on for fnvestlgetfen

ancl report the supply of goods or semrfees ln the unlted Kfngdom or

the exporb of goorls from the Unfted Klngdom lf it eppeers thet nonopoty

eonditfons as deflned Ín the legfsletfon prevafled"

MonopolSr eondttl"ons apply w*th respeet to the suppty enð pro-

eessÍng of goods or senvLees where et least one-thfrd of all goods or

servfees supplted @r pr@eessed in the Unftect Kf.ngdom or f.n any

s¡¿bstantfal part of the Unlted KÍngdom !,¡er@ sr¿pplled on pnoeessed by or

to anSn person or two oF m@re p@rsons heÍng lnter-esnneeteð bodÍes
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e@rp@rå,te' The fnterpretatåon of the pubj.le åntereet wes to be left to
the Commlssfon, But nevertbelessu the 191t'8 Aet leSrs it ðesdn that fn
deteml"nfng whether eondåtfons @pers,te or mâ]r @perete agaf.ust the plrbls.e

ånteresto regard shall be had emongst otber thtngsu to the neeð to aehfeve

certaLn obJeetfves" Theee are the produetfon, treatment e,nd home and

@verseas distributlon of goods by the moet efffefent end. eeonomleal

meansi the organl.zati.on,of Lndustr¡r and trade ln sueh a Þ¡â3r thet tbeLr

efffefency fs progressÍve13n lnereased end nev¡ enterprfse Ís eneouragedS

the fullest use and best dåstrfbutl"on of men, mater{ale and lnduetrfel

eapaefty, and the development of teehnåeal ånprovenents and the expansLon

of exfstiug markets and the opcnfng @f new nerkete,

The powers of eontnol suere negllgfble for 1n makfng fts report

the Comlssfon only reeommeuded appnoprfate remcdi.ee to the government

and the eontrol element hað e purelSr ed hee applåeatlon at offfcfal
d'lscretion" The pragmati.e appnoaeh of the Monoplies Comfseion resulted

fn attentfon betrng foeussed on seeurLng the teehnologleal beneffts of

lerge-seale produetlonu whLte nfn1mj.zfng the danger of exploi.tatÍ.on

whleh sueh ad.vantages mfght meke possfble"

The Aet sf f948 þras Ilessed at a time when the need. to lnereese

productíon, especfally that requfred Ín heavy fndustry as v¡elr as thst

for seeondarSr menufaeturf.ng eonst*tuted the outstand*ng natlonal

prlorfty, end the relevanee of thÍs fs tbat, ln genera,], the pre-

oeeupe,t$-ons of the Ìegf.sletore expleln the øha,pe of the legfsletfon" rf
lnereased productfon were üre aåm, then restrietfve praetfees wenc

logteal-ly tire Ímmediate terget, Âs a result of thf.s pne-oeeupetlon,

19 of Ll:¿e 22. reports of the Monopølf.es Conmlsslon were eoneenned with
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restrl.etfire preetåees, There v¡Ê,s n@ effox"t made ts deal wtth ffiergers

øt thås tfme e*nee tbere appeareô to be no a prlorf reaeon bo belfeve

that a nerger wi.Il- result fn an art{fLeal pestvfetlon of output s@ e.6

åt is the case wfth a nonopol¡r or a restrf.etlve agreement"

The ultåmate p@wer to aet agatnst monopoly or reetrlctf.ve

praetiees rested v¡fth the Eeuse of Cormons u and fn the Last resorb

parllament wae to be the flnal authority on mattere refleetJ.ng to the

publÍe fnterest, Ttrus, althor.lgh Lt wae to be the duty of the Monopolfes

Conmfsslon to repox"b fmparb$.ally and obJeetf.vely, and elthough thfs

åmpartfal øp$.nf"on ldould be of gree,t naluc to the House and tbe eouatry,

sueh reports were to be Ln no vlay bfndlng @n the government or parlfe,ment.

H@wever, lt ¡uust be noted that before and durf.ng the eonsfdex"atlon

of the Monopoi-f.ee Bllt i.n parllament, lnformed eråtfeÍsms ðLreeted

agatnst the nev¡ mc&sure6 eppeared l"n the newspapere and weeklles"
l l̂v

Economfst eommented thfs way: uu,"" thc p@v¡ers retatneð by the Boarð

Trade are tos great for the ComrlseLon to be ealled lndèpendent, On

the other hend, the Bill suffers from very severe limitatÍons on lts

seo1rc, Anlrbbfng t@ do wlth wages or labour fsspeeffteally and earefully

excluded, Thls ls qufte fndefensthle; fs there &nlr res,s@n why the faets

or restrLetfve trede unlon praetÍees should irot be aseerbalned? It r^¡oulô

also seem to follow fro¡s the wørdå.ng of the Bfll that natLonalfzed

fndustyies would be zutslde fts se@pee howevetru mr¡eh restnfetåon they

rnay praetice" ß.lso apparently alt semrLee lnduetrfee are exeluded.ru

The Journel eontfnues fr¡rbher to askg "ïadeed ls eompetfi;len

i.tself fn the pubJ-fe lntereet? The best of bi.lle es,nn@tu fn an¡r eâse,

eolvc the problen of antf-eoeLel nonopoly over nfght or next yeer,

Thg

of

19 tLte- Eçettq*iq!, Aprf I $o 19b8, F. 536.
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The experf'enee of the United stetes, wh.ere opf.nlon and lav¡ aLlke harre

elways heen eolfdly opposed to monopolyu fs enough. to sFrow that r,¡hen

strong lneentlves to restrf"etionlsm exlst, there sqftl always be under-

the-eounter ðealsu $.ngenfous rønÍggllngs througb lega]" toopholes, and.

taeft understandlngs on whfeb noi.nJured perty ean lay a finger" For
busÍness fims cannot be madc effrci.ent any m@rc than men ean be nede

âo
more honest by Aet of parllanent alone,rt

ïn the New Statesman one wrlter expressed do¡¡bts ê.b@ut the

effect'fvenese of the nerr¡ nee,surcs: Art j.n aïl, we shall be surprlsed

i.f the Bí11 hae lerge cffects; but ft ns at teaet e begfnnfng" Ttre

matn thi'ng wt13" be to get the tom¡r¡fsslon staffed by pensone wpo $rant

te make the Aet work, and not b3r persons who belf.eve that nfne 
"out 

of
ten eæp$.teli"st restrrctrve praetfces &re thoroughty ¡ust*r*aurcTl

ïn ad.dLtfon to the ebove re&Fons glvcn by the go-scrnment for
tntroduelng the 8111, we e@.n ffnd other reas@nÊ why sueh mea,sures weE"e

neeessery at tbe tfme" Tlre Ïeboun parLyu the ¡mnty fngpuæ at the

tfme ' " ' ealls for publf.e super'øfsi.onr,of monopolfes and cêrteLs s{Lth

the afm of aclvanelng lndustrlax efffeåeney ln tile sezvfees of the
22nation" Anti-soeLal restrn.etfire praetfees wf ll be prohlbftcd"

Agafn durfng thc eourse of the debate fn the Eouse of cormone,

a le,bcur haekbencher rnade the forlowfag statemcnt: '0,", ft follows,
therefore, thet lf ç¡e e,re to gfve our people the standard of livlng
they have the nf.glrt to enJo¡r, rve have to takc steps t@ see that the

PO

ei.

n2

Iþf=d..p P" 5?3.

The Nels Statesnån and- Natf@n, Aprll lO, 1949, p, Ag6"

Iæ,bour Partpn Eleetlon t¡lanffesto, L9\y"
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$0 per eent (that part of Brltåsh lndustry ån pr"åve,te hands) ere not

allolued to use theår eeonornfe por'¡er ae ruthlessly fn the fi.¿tr¡re &c s@ne

of ít hes been used ln the past" To me, thls Ls e morat fssue" T do

not belteve that ft ls rlght that eny Ðne rnen or Bro¡åp øf men ehould

harre sueh eeonomf"e p6wer thet they ea,n, &s end when ft eufts thefr

purpose and pnoflts, åmpose unempJ-opent up@n enlr seetfon of the eomrunlty;

i.n other wor{_so they ought not to heve the powez to say that man shall
23

l"ive or ilie.lo It shot¡lct be pofnted øu.t thet sueh vfews &re & me,nffestatfon

of socfal demoerats on socLo-economte ¡nattene.

Furthemore, the various repox'ts of the fntcr-war Commlsgfons

would heve lnd.ueed the g@rrernment to take eetfon agefnst rnonopolles

and restrietl.ve pnaetfees. .& Conmlttee Feport of 19LB hed stated.: uu","

f.t should be a leglsl-atfve reqr.lfrement that all $.nternatfonel eombinatlons

ancl agreements to whfeh Brftfsh eompan{"es or flrms are panttes macle for

the regulatLon of the prlces of the goocls or servfees, otr for the

delfmltatlon of nêrkets should be negtctcred at the Boartl @f Trede wl"th

a ste,tement of the. part,tes thereto anð of the general nature and obJeet
2r+

of the agreement,ut

Another report fn 1919 steted that: ",o" In every fnp@rtê,nt

braneh of fndustry fn the Unlted Kingdom (thene ts) an fnereesfng

tend.eneSn to the fornatLon of trade assoeletlons ønd. eombfnatfons hevlng

for theår purp@se the restrletlon of eompetftfon and the eontrol of

prfees" Tbe report eoncluded the,t ."" the pnoðuetLon of ehemfeaLs ån

tbf.s eountry (TJ.K" ) f.s elnost wholly ln the hands of two greåt eon-

soli.d.ationg, Tn soap, tobeeeo, wallpeperu selt, eemcnt and fn the

â3 ¡æ, tr'enryhough, Parlfament Dehates (Hensana) nC, 2Ê Aprl]-u
19\8, Cots, 2075"

âlr f ioat Ïleport of the Comrnlsslon on Cormmerefal e,nd Industrry
polieyA,fter the l,Jar (L9ß), HMso, clD 9035¡ per'e" 189.
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text$.1e trades there are powerful

@ne or other kfnds v¡hleh are fn a
25

output and ptrfees.ut

Repont of eornml.eeåon

Á,nnual Seport of the

eombfnatl@ns @r eonsoli.ðetåone of

3:osi,t$.on effeet*.veJ"y to eontrsl

Tt was further reeommended that åt would be desfrable to

fnstitute iu Brltafn maehlnery f,or the fnveetfgatfon ef menopolles,

trusts and combfnee, A m:LnorLty report stated thet free eompetl-tl@n n@

longer governed the busLnees world" There fs eertafnly no doubt thot

sønoe features of the legf.slat{on were weekS but @ne ean say thet the

approaeh ad.opted was ehoeen bec&use there eppearedrto be no satlsfaetory

alternæ,tfves.

t'¿oqqpo t$.qs_ and Re strågb :[ve Praet lee s Ç ggmå€ eåon_E 3 JL]95i.

This Bil-l was not a maJor refor-m i"n t?re s¡rstem @f the le,v¡ on

monopolfes, Peter Thomeyeroft, thc t'hen Presfdent of the Eoard of

Tracleu introðueed the 8J.11 spee$.fÍeally to alter the strueture and

the esnstLtut{on of tbe Monopolfes Commlsslon. Otherwfse, the

Conservatfve Gove¡nnment wae not at¡andonÍ.ng the luenrpfrÍealuu ancl

unpregnatletn &pproach to monopolfes whfeh had been laåd ciown ln the

f9l+B aetn Bet¡ueen 1948 and 1953, thLrbeen speel.ffe referenecs and one

general referenee he,d been ms,de to tlre Commlsslon e,nd ft haô reported
26

only on sfx,

The unsatlsfaetory v¡ork of the eommlssl.on eonvlneeð the govern-

ment of the neeessity to overheul- the maehlnerSr of the eoumi.ssXon eo

the,t nnore neports shoulô t¡e hendled, To thås endo the government

25

co

on Trusts (rgrg) m'fgoe e¡Ð 9436"

Monopol-les eommlssfon, 195h"
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inereased the number of the eomåsei.onerã up to tteenty-flve, and a

provJ-s3.on wes nøde for membcrs to vaork fu groråBs of fi.ve. &{any mexlbcrs

supported this ehange es they, i.n the Fe6t¡ v¿ere dl.ssatfsfied ebout the

slow progrees of, the fonner Commåssfon,

The pråncfpal afn of this 8i11, thenu was to lnerease the sLze

øf the MonopøIles Comlsslon from ten to tr'*cnty-five members and to

enÈp@wer ft to work tn groups of fLve, The alm being to ue,ke ft
possible for most fndustrtcs to be lnvestfgated eeneunrently" In

eenclusfon, we e&n s&y, thercfore, that the 1953 Âet was en Im¡:rovement

i.n the møebfnery for deallng vrfth monopo}fes"

Tþe Se e=9fl Lqb :Lse _Tgæd_e_ P ra,S g!e_e q*A e !__-lg5 6.

As lt luas poånted er¿t earl-teru t,he general neport on eoLleetíve

di.scrfnfnatåon made by the Monopøl1es Commåsslon provlded the essentíels

of the new encetment of J.956, The g@îrernment åtself was agaínst

employdng the stigma of the uterånlnal lav¡t! v¿h*Ie $.t eourd not ågnore

the eråti"efsro thåt re-examånetion of the praetÍ.ees ease-by-ease r,¡ould

be a slsw and eu¡obersome affair e,nd repeat to a large extent w@rk

already done by the Monoporles com.Lssfon" Nor eor¡ld f.t negleet the

faet that the $udfeia] tradLt*on øf lnde¡rend.enee, obJeetivity, and the

publfef.ty of the lew eor¡rts would es.rr more wefght ln the world. of

business than sqould an admfnåstratfve tri.bunel,

The Sestri.etfvc Tre,de Praetåees Ået of' f956 introüueed for the

fi.rst tfme e. stnong ruling ln favor¡r of eom¡retttfon and set u3l the

m"eehf.nery for regfstratåon of restrfetLve egneements eueh es prlee-

fix*ng and guota systensu as the ffrst stege of proeeêure. Tn the
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seeond stage, e,11 egreements are ehellenged by en lndependcnt g@\remlment

agent - the "Registrar of Westrfetlne Tnade Fraetfees - hefore a uusupey*.otr

court of reeordu' - tbe Restrletlve Praetfees Court, The eourt Ís

unusr¡øI fn the,t ft hee lay members &s well as legal1y qualåfJ"ed Judges"

Iey nenbers ê,re Judged to be qualiffed by vfrtue of thefr knowledge of

or experfence ln fndustry, e@nmeree on puhlf-e affaåns. Onee e. nestnletion

J.s before the court, ft fs to be deemecl agefnst the publfe fnterest

unless the eourt Lss (1) satfsffecl thet at teast one sf the seven

specf.ffed cireumstenees exåst3 end (â) 5.s fì¡rbher satfsfå.ed that the

restrÍetfen ie not trnreasonabïe havfng reganð t@ the balanee between

those eireumstanees and eny detz'fmcnt, eetuel ør llkel¡r to the publle,

or to eertal"n pcrs@ns not partSr to the agreement"

Tbe reglstratton provÍslone of the Aet are made appli-cable to

åny Ê,greeaent between tws @r môtre pers@ns earryfng on busfness wlthin

the Unåteð Kfngd@n i.n the produetlon @r sìåpply of goods or ln the

applleation of goods to anSr pr@eess of nanufaeture ln wh*eh eertefn

reetrf.etions &re aceepted" The restrfetL@nø a,re fn respeet of the

followfng f*ve netterss

1. The priees to be ehørged, quotedo er petd for goods
supplfecl offened or aequfredn or f@r the applfeatfon
of an¡r pr@ee6s of menufaeture to goods;

2" The ter¡as of eøndlt*ons on or subJeet to rohfeh goods
are to be nupp}fed. or e,cEuf.red @r e,nlr sueh proeess
1s to be applfed to goeds6

3, The qn¡ø,ntftfee on deserfptÍ.ons of goods to be produeed,
supplfed on aequf.red;

4" Tbe ptr@eesses of mnufe,etr¡re to be applted to any goods,
or tbe quentitf.es or deserf.ptåons of goods to whfch any
eueh proeess l"s to be applÍed; on
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5" îhe pers@ns or eLesges of persons to, fer or f,rom whonu or
the areas ør plaees in er from v¿håeh good s are to be sr.lpplfed
or aeqixir-ed, or any sueh prÕe@Es applfed,

To sueceed before the eourts, ft was neeessarSr to negotfate an

agreement suecessfi¡l}y, through one of seven carefull-Xr deflned publ1e

ånterest ttgate-waysnu enil to satfsfy the eourt j.n adttf.tfon tbat any

benefLt fron the agreement çoes not outwefghed by eorresponding
aT

detsfments" The puhlfe interest ¡'gate-wa,yènt are the fol]_owlngt

1. Where ft ee,n be shown thet safety fs lnvolvcd;

â' !{here i"t ls shown tbat the remornal of the arrangement
would deny a speefflc and substantLal beneflt to
eonsunerså

]. \{here $.t *e n@eessery for preteetåon against a
eorupetång rångå

L" þIhere f.t fs found to be necess&rlr for dealÍng wfth a
menopol¡r buyer @r e m@nopoly seller;

þ' where the lnðustry Ís hefng dellberately eontraeted wfth
the approrml and whole hearted support of the government
of the dayS

6' h¡here serf.@us antl persfstent unempro¡rment wor¡ld followuttn an &re&nu or he¡m the expont tnade of the netlon; and,

f" In other raatterewhfeh appear reaeonable to the courts,

The MonopolÍes Comnisslon tn a redueect form eontfnr¡ed to retafn
jwfsdåetfon over agreements eoneernlng export merkets snd over the

affafrs of the dorntnant ffm.
To what extent has the Aet ôeffneð publfe lnterest and La1d dov¡n

¡n¡les as to how tt sheutrd be consfåered f.n rel"atlon to regfstered

agreemeats? rn the ffrst plnee the Aet d.eeleree that a reetråetåon

sh"å,ll be deemed to be eontrary to tbe pablle {ntcnest un}ese the eous,t

fs sati.efl.ed ln two respeet$" Thf.s pJeees the buråen of proof on the

2? nowLey¡ op:__QÊt " u p. 76"
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perties e@neerned end lf they wÍ.sh to eontfn¡¿e the'Ir e,greementu they

must rebut the presumptfon"

Seeoncllyu the statute sete @ut scven speeffle elreumstanees and

the onr¿s ås en the prtåes to the agreement to show that one of these

ex*sts ån order to pass the first teet of setlsfaetfon" Thcse represent
u'only a short i.lst of speef.fÍe mattere on whleh the eourt ls asked to

flnds' but ft ean be argued tbet the e*rer¡mstenees referred to fn
paregraphs (a)-(g) are s$.tuatfons ln:whÍ.ctrthe publfe hp.s a ctefinite

lnterest" Paragraphs (a) ana (b) expressly deaL v¡J.th the proteetlon

of the publfe fnterest agalnst fn$ury and Ïoss of speeffle and eubstantfaL

beneffts er advent&gesø As the Aet i.s meant to stfrm¡Lætc eompetltfonu

åt ean be angueð thåt åt 1s not ån tiie prù1fe $-ntereet to heve busf.nesses

i.n a posf.tion where å{ fs dl"ff,åeult or lmpoesible for them to eompete

o¡rer the Long-mrn, owång t,o the merket belag substantLally eontrolled

by one fåm or gr@up of fl"me,

Ai-though the Aet fal.led to deffne the I'prblLe lntereet?r Sret

parlfament has at least dÍrected the adJuôåcatlon of the e@urt Ln eertafn

sítuatÍ.ons where socJ.ety hes a stake" Tbe eeonoml.c potLey of the lew

makers llF.s been set or¡t ln the statute, Restrfetå\re egreem€nts ere not
PB

Ln tbe puhlic tnterest, elthough these mey be exeeptlonal eases.

ldhfle the ste.tr¡te hss thus made the eourt eppl-y ftself, to the

fssue of ¡nrblfe Lnterest and hes to some eNtent ereateð eategorfes of

tbis Lnterestu there are st,fll eonsld.erable areas fn whLeh pr¡þlle

fnterest Ïras been ïeft r*ndefåncd" tfhet fs meant bytoproteet tlre prablfe

æ,gafnst lnJuvjr" ln ¡nragraph (a)? Whet are the ttspeeÍffe end eubetanti.aL

2B

Kfngdom,
Rleherd Gosse, uuThe Ensoreement of Competftfon tn the Unlted

L)6A, p. 191,
ut ån Canadf.q.n Bar devfew, Vol. lB,
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benefåts end advant&ges'n t@ the publÍe fn (h)? And what amounts to
ag

*uôetrfment to the publ$.e" Í.n tbe seeond test o eetf.cfaetLon?lu Thfe

ånplÍes that perllement bss ted. the eor.¡rt to fts own devfeee to

detemi.ne the meanfag @f these exprescåono '

E@wevep, desSrlte the ëhorteomtngs of the Aet, the essenc@ of

t¡e legføletfon Ís to provlde a framewonk wlthln whleh fndustry ean

6Ilcr@te m@g'e effeet$.vely Ln the natloual Ínterest" And Lf those

reøponslble for adJuðteatlng lose teueh wfth that fnterest and take

tøø uørrow @ våew of the$.r funetløn, then Ínstcad of encor:ragf'ng

pr@duet$vtty, €eeås*one mey aetuølly proye obeteelee, H@wevetrr &

3.ør6e number øf, rcetrÍ.etåve agreements hane been brøu6ht to en exed;

ø.nd. eompetåtå.on hss thue becn st*muleted to eome extent vaÍth pre-
30

sumabJ-y s@'me ånere&se Í.n pnøduetfvlty"

Hotøever, tlespåte the pr@ggess mde so far ån Enftafnes antl-

tnust legtslettono to Et"ne protectson to the generel publlc agelnst

the abuae of, @ ket !Ðwcr, a number of loopholes remelned, 1t 1s truct

but rsåth e reletfwety stmple exte¡¡såou @f the exÍstlng leglslatlon

(fgl+B and 1956 Aets), they eould be elLmtnated" For tnstanee, servlee

trades wene exeruded fr@m the seo¡reu both of the 19t¡8 and 1956 tesi6lstÍ&8"

The rnergcr path te manket p@wer remslned un*mpedeci"

ln the 50ueu desp$.te a rlsf.ng treuð fn the wolume of mengers

af'feetf.ng Brftssh *nåustr5r, there wæs tåttle publÈe c@ne@m s,bout sueh

aettvlty" From 1960 onwards, bowevcr, publåe @w&ren@s6 of the mer8cr

rb13.

T¡or a dctelled dlseuseåon

æ9

3o see G@sse. I'bldu



lps
3r

prøbleÌa es vfeTded from an antL-truet stand.polnt gathered momentum" In

thås wake, members of all polltåeal partf.es sensed. the ehange 3.n publf.e

opfnfon and responded durfng the 1961+ Ceneral Bleetf.on Campefgn wfth

promfses of nerger legfslatlon, Thus ån 1965, the newly-eleeted Iebour

Government honoured i.ts polÍ.tf.cel pledge on the nerger fssue,

The Monopqll.es end Mergers Aet 1965

the Monopolfes antl Mergens Aet øf L)65 created the meehlneny for

the regul,atlon of aergers ln Brftaån, The Bfll wae eonsldereå as e

part of a eomprehenel¡re pr@grem for streamlfnfng and modernLz,lng BrftLsh

Í.ndustry" Mergero were nøt eonsfdered bed fn themeelvesu and ån some

e&ßes it was argued that greater efse and fut'ther emeþamatfons may be

desfrahle Ín the publfe lnterest. Eowever, lt was elso angueð thet

undesårabl-e,.mergers should be dfsallowed; anil mergers affeeted. were

thoee tbs,t vrere llke1y to ereete or to expand market powetr"

The systen øf Lntezrrentfsn was eesentlelly admf.nfetratfve, and

the Judåefal maehinery approved sLnee ig56 for the eentnol @f restrLetfve

praetiees was by-passed" The Board. of Trede wae to be nesponsl.ble for

the seleetlon of merger referenees" The MonopolLes Coronlsslon rqas to

d.trect fnquirfes and to report fn an advisony eapaeity to the g@vern-

nent; but the government was under no oblfgatfon to exeeute polley

reeonmend.atfon by the Board of Trade,

31 pnbtt* lnterest fn mergers ws,Ë rcfleeted ån publfeatfons of
researeh groups v¡l.thfn both the Coneerve,tl"vc and Isbour pantfes nÍz"a
The Bow Group¡ Monopolf.es and Mengers (f963)t The Coneentrattve Polåtleal
Centre, publfcatton No " 2736 Monopoly and the Publåe fnterest (,tg6g1
and Trades Unåon Congress, Monopolíes and Mengers (f964)"
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By thÍ"s Aet nergers e¿ere no longer to be exannlned efter thelr

oeeusrenee" hthep, ft s{as proposed. that eerteÍ.n mergers wcrê tm bc

held up until the MonøpøIfcs CommLsslon eondueted approprlate Ln-

veetfgatlens, The Prcsfd.ent of the Board of, Trade elarffled the

lnteniion of the g@veynnent fn these *¡srds: "We âr@ of eourse not

pnoposfng for one moment to ban @tr even delay all nergerso but merely

to heve the power to subJeet them to the test @f publ-Íe fnter@sti s,nð

to delay where neeess&rlr; and. prohfb3.t then where the Boe,rd of Trade

and thfs house are eonvåneed thåt they would be agafnst the pubi-fe
32

interegt, t!

The nnlnfmum requåæements to be met before e merger eor¡ld. be

referreð for Ínvestigatlon were elearJ.y establlshedc Mergers whfeh

result Ln or fntensffy a monopoly sltuatåon as deflned tn the t94B

Act ($..eo, whcre one-tbfrd of suppl¡r of goods and sesnrfces fs ln the

h,ands of one fþm)" 'i"" cfther (f) as a result the followfng eon-

dftlons prevaf.l or ð@ so tç a greater extento &6 respcets the supply

of goods or servlees of any deserfptionu at leaet one-thl.rd of tbe

gsods of that descrf.ptlon whleh are supplled f.n the Unlted Kfngdom or

any aubste,ntfal pert thereof ere supplied 'oy or to any @ne pers@n, or

hy on to the persons by whom the enterprLsee (so fer es thelr eontLnue

to be ee,rrÍed on) are earrf.cd @n, @tr as respeets the suppl¡r of semrLees

of that deserf.ptfon fn the Unlted Kfngdom,,øF ênS subste,ntfal Sert thereof

fs, to the extent of at leest one-thlrd by or for an3r one person, or by

or for the pensons by suhon the enterprfses (so far as they eontlnue to

be carråed on) e,re earråeð on; or (A) the value of øssets taken over

32 oowtes uÏe.y, Panlfamentæny Ðsgs¿**,
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exeeed.s fåve m1llf.on pøunds.'u

The lvlonopolles Comof"ssfon upon the reeelpt of e rerger referenee

was first to report nhethcr the merger sattsfteð the crfteyla set d.own

ån seetåon 6(fi(b) and ff es to Lnvestfgate and to mæ,ke a rep@rt v¡hether

the merger operated or mfght be opereted agalnst the pubtle Ínterest"

ïf the lvlonopolfes Commfeeion reports agalnøt &, merger, the Board of

Trade mê,y take eetl.on to remedy the sÍtr¡atlon hy dLssolving a busÍnesso

sale sf part of its assets or Ln ease of a pr@speetfve merger, forbfcld.S.ng

it to take p1aee. A netrinu¡û peråoct of sfu{ monthe wes the pneseribed

tlme lfnft v¡ithln whLeh eaeh merger report was to be eomplcted" The

ratlonale for the tåne l-f.mÍ.t wee that lt allowed the government to ref,er

to nerger proposals beforc ttrey r*ene aetcd up@nå lf neeessery, E

o'standstållru order to prevent the premøture eompletfon of a merger.

Up to the mÍddl-e øt IP6), the Boerd of Trade hað assessed. the

llkely effeets of L30 aetuel @r prsspeetfve mergers" Of, these tuexautned

mergersw abou.t 60 per cent v¿ere belåeved to satlefy tire efze erfterfon,

âl per eent thc monopoly erlterlon and tbe remefnder settsff.ed both,

About 85 per eent were predomlnantl¡r horlzontal üergers,

Araong the I'examlned. mergetrson' only 1â wcre neferred ts the

Monopolies Con¡rfssûm Lncludf.ng trvo newsp&per mergers. The neferned

mergers were referred Ín tems of the sfze crltcrLon, Of the number,

three were found to be agafnst tbe publle lnterest - Rose and Aesoefated

Ffsherlest Burt@n and Unlted Drapeny storee; ænd Sank De Le Rue.

33 ru* MonopolJ.es and Mengens Aetu l]965"
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It Ís apparently elear that the Brftlsh approaeh to eontrollfng

mergers fs dlfferent from eanada by møkLne explfeit the erftcrla "oy

whÍeh mergers are to be breugbt under the survefllanee" However, ft
ls still questfonabfe whether the slze erlterlon Ís partleulenly

relexrent to the ôanøge to be apprehended from nergers" On the other

hendu the Boarð of Trade has eonplete dleeretfon fn the erueial matter

of deeidlng what eonstits.¡.tes a category of goods, or servlees. The

Boarð nnay ðeflne supply to Ínelude or exelude d.lfferent forms of supply'

or to restrlet the referenee to supply ln en¡r substantfal pert of the

Unåted Kingdom nerket"

The referenee erfterla ean therefore be $.nterpreteð to pemft

referenee of pnactleell3r every merger and ere not lmz*åculanly relevant
3i{

to rfsk of detrfment arlsfng from the abuse of merket p@wer" ThLs

præetlee i.s somev¡be,t eåmllar to that ån Canacle where the Dfreetor of

fnvestJ.gatton h.es eonplete dfseretfon fn maklng irls prellnfnary {n-

vestfgatåon. The Board of Trsde (and tfÀe Dfreeton of Canada) exerel.se

a declsÍve role Ln tb,et they deeld.e whLch mergcrs need cloeer serutfny

antt t6 thet extent are prfme fabfe against the puhlle fnterest"

Vlg.tt¡ tlre fne lusfon of mergers ln tire antl-trust Ïews of Brf.teln,

hy the î965 Aet, åt ted t@ e e@rrespontlfng neeô fsn net{ $te,tut@r}r B@wers

to enforee eontrary deelslons of the Monopolfes Coroniss*on. The

approprÍate powers wer€ pr@vfded by seetf.on 3 of the 1965 AetB

(5) the Boaæd may proÏrlbåt or r€6trl.et the aequlsÍ.tlon hy eny
pcrs@n of the whole @r ¡mrt of' the underbakfng @r asecte ef
anotk pers@nBs trade @r hx¡Ffnesse or the d@!ng of anSnLhfng
wbÍeh wfll or mey result fn any hodLes e@rp@Fete beeomi.n€
lnterconneeteð bøclles eorporate, or msy requft"e thet Lf sueh
an aequfattion ts macie or an¡fchång ls done whfch has thst

3l+ Bcaelrman and Jones, %.iåg, r Þ. 111,
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result, the pers@ns eoneerned @r ê,ny of them shall theree.fter
obeewe any prohl"bitfons or restrletfons lmposed by or under
the ørder"

(6) fne Board maSr prenrfôe for the df¡¡lef'on of enSr trade or
buslnees by the salc of eny pe,rt of thc undes'teklng @r assets
sr otherwÍse (for whteL¡ put"p@se ell the aeti.vftÍ.es eerråeð on
hy way of tmdc or buslncsc b¡r any @ne person or by any twe
Ðr m@ve Lntereonneeted bodfes eoryorete may be treeted as
a slngle tradc or busfness) or for the dÍ.vfsfon of any
group of i.ntereonneeted bodi.es eorponate and for all sueh
nstters es ne3r be neeessery t@ effeet or take aeeount of
the divlston" 35

Tin¡s the L965 Aet establfshed the frame¡'¡ork for the publJ.e eutrervisåon

of mergers"

Fqb _Låg*.In!eqq _så set€e

Various neponts et¡bmltted h3" the Monopolåee Commfeslon provlde

evfdenee that the g@vex1lment has maånteÍned eonseientfously the

pragmatÍe approaeh t@ mergers enshråned f.n the L965 ß"et " Ëeferenees

bave been reser"1¡ed for mcrgers anð merger pnoposals fn whteh subsequent

grub1ie detrfnent eppee,neå to be e, sågnfffeent p@ssfbf-1-1ty" The

ComlssLon also hes denonstrated lts willlngncss to lnqlrlre lnto merger

referenees v¡lthout openJ-3r eommlttlng fteelf to a spceifLc phf.losophy

on t¡bAt constitutes the u'publÍe fnterest 
"' 

Eaeh merger tnvestd.gatfon

x¡ses a dåfferent ¡mrdstlek to measure the beneflts alleged to flow from

the mergers under fnvestf.gation" Here lles a sfgniffeant dlffetrenec

$.n approeeh fnom the Canadfan Xegfsl"atfon where the eourts rm¿st be

satÍ.sffed thåt detrlment to the pubJ"*e ee.n @ecur onl-3r when eompetltåon
36

f.s eubstantåally redueed and/on a spee$.fåe detnånent S.e eetabl-fshed'

35

36

Tbe Monopolfes

See reports on

end Mergers Aet t L965'

Beer and Sugar Ln tbe prcv'åous ehepter.
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Álthough the antf -I:.{erger Aet of 1965 was dcsfgned to regulate

the merger path to mavket p@wer and to proteet the zublle fntercst,

3net the Aet faÍ.led to estalblsh preefse puhlle lnterest u'guldeÏlnes"

for mergen tnqulråee and tize responsl'bflfty for eo doing rcsteð wltb

tbe Monopolfes Comf.sslon. Whet the Aet dld @s we harre seen wes to lay

down the erfterla for Ínvestfgetine mergers anay'er proposed mer8ers (the

mfninum ns.rket shøre erfterÍ.on end the r¡alue of assets erfterfon). The

Åct di.d not speclf,y thet, benef,åts sho¡¡lð be detemíned by referenee to

eeonomie crlterf.e, and so l-f ft sees fÍt the Monopoli"es Commtssfon ee'n

refer to polf.tf.calu soetologleel and even phLlosophieeL erlteråa, to
3T

judgc the ¡¡r¡htråe ånterest. With no guådclånee on wb.feir to reeeh

eoncfu¿slone fn theln lnvestfgatåonç of mergersu members of the Monepolles

Commfssåon reaeh thelr own eonelusfons by referenee to the assumptf-onsu

pråne*ples or preJud.åees whleh thefr tralnfng and experfenee eaused
3B

them to apply to eeonomfe affalrs" A brfef re¡rlew of two of the

Commissionss reportg @n raergers wlll fÏIt¡strate these genere.n eon-

ehtsions, but first we ehall establlsb tLre t'plb1Íe Lnterestr0 erf1:erf.a

fn prevlous legtsletfon (1948e 1956 Aets); for the Monopolies

Conmlsslon had paved the way between i"9l+8 and L)JJ før the publle

lnterest u'gate-waysuo whåeh were Lafd down ln the l-956 Reetrfetåve

Treôe PraetLees Ae't" M@re@verp from the Cornmlsstones domfnant fLn'c

reporbs after lg56u publte lnterest erl"terfa cmerged whf.eh må,ght be

reLled uSlon by eompenücs enxlor¡s to eonpJ.Sr v¡tth thc er¿rcent plallosophy

37 nov¡ley¡ a3-:--€êt,, p' Lo8'

38 c,c. ÀJ.len, Uqgqppltr--e4d &sga:Letlve Pæ. (ronaonc Ge@rge

Allen & llnwfn, 1968),
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of antl-tmrst fn Eritaf.n" Thus, it was reasonable t@ presumc thet

the Comtsslon might eondnret a sfmlle,r exercLse fn the fleld of mengers,

As pofnted out from the begfnnLng of th.i.s ehapter, tire Monopol-l"es

Commfssf-on is an admtnistratf"ve trlbunel whose funetlons &,rc to dfseovea"

the lfke1y eeonomfe effects of mergees and i.n the llght of, the evÍ.denee

untfl the governnent aeeepts the reconmendatlon no aetLon.fs taken.

On the eontrar3n ln Canada rue heve eeen tbat stnee the ertme Ls a erfni.nel

offenceu ft Ls the eourbe whfeh fn thc last resont cletermlne i,qhet

eonstLtutes a pubJ-åe ðctrl"ment Èn üterg@r c&6€so

Eefore t.ln@ L965 A.ct, Br$.tain haê enaeted two rneJor aets wåth

speetfie prwfsÍons on eafe€uardlng the 'upt¡bl-lc ånterest"" These

legi.sletÍ@ns - the f948 Aet and. 1956 Aet and. eubsequent Aets - Þiere

e pert of a wÉder Boli"ey goal of the goverzuaent to stfmtrlate the

eeonffn*r, promote fi.rll emg:lo3ment u ratÍonelåze åndustr¡n and to mfntæi"n

e healthy åntennatlonel- trade balenee through the promotfon of expont

merkets &nd so on" It was angued that unless Brftl-sh fndustry eould

raise its efficf.eney e.nd expand i.ts saLes to fored.gn rnarketer there

eoulð be lfttle hope of soclatr pr@gres6' Thel 19h8 Aet - tbe antl-

l{onopoly Aet - entrusted the Monopolles and Restrletlve Trade Fraetlees

Commfssl"on to Lnnestlgate v¡hether monopol¡R eond$.tlons ex*st, enå f.f so,

v¡hether they (conðl.tÍ-ons) operated or eor¡Xd operate ageånet the publf.e

iaterest. Thc Aet establlehed a vag¡¡e erlterLa of'rltbe pu"o]"fe lnterest

d.esfgneð te allow the Com'Isston to form¡lete åts own ptrflosophS¡.

Seetåon 14 of the Âet estab&åshcd the follovllng 'Ì6utdc1Í.nesuu fÐtr.

39 rnis 'l¡eeame espeeåe}}y apperent durlng the eørly 196ogs vüåth
the prblåeetJ.on of a numl¡en of lmportant reports"
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ho
the Con¡nåssiong

.{11 m,tters wbåeh appee,r Ln the parti.eular eåreumstanees to he

relenant sÏ¡e}tr be hað tCI the need, e@nst6t@ntly wj.th the general

eeonomåeposf-tfonoftheUnitedKfngdomtoeehfeveE

(a) tne proðuetlon, treatment anð d'fstrfbutåon by the most

efflcÍcnt end eeonomieal neans of 6oods of sueb tSrpes and

qlaalftles, fn sueh ¡rolume and at sucb pråecs as v¡i'l-3" beet
neet the reqraf.renents of homc and @verseag ms'rketså

(b) the organlzatl'on of f.ndustry enð trade fn su'eh a wey the't
thelr ãgr1**urr"y fs progressfveS.y fneree,sed and nev¡ enter-
Prfse is encou.mgedS

(e ) tire fullest use and best dlstrfbutfon of men, æterf.als
and i.ndustrlal eatrmelty fn the Unlted KÍngdon; and'

(a) tne deveJ-opnent of teehnl.ean lmprovemente e,nd tbe exlnnslon
ofexfstfngme,nketgandtheopen3.ngupofnelu¡ma'rkets"

Thås seetLon of the Aet hss been erltfeÍzed by reeny eeonomåsts

on the grounds that tbe statementB 8,re pregnant wf.tlr probleme of

defLnfttong whteh wer¡e se&reely expceted to be of praetj'ee'} ¡¡se to

the Monopoltes cormnlssfon. Eowevero agaf.nst thfs eri.tlelsm, we sirouSd

bear tn mlnd. that the Act was drafted agalnst a baekgrountl of uneertaf-nty

eoncerning the effeets of monopoly and restrletlve praetf'ees; e'nd fn

sueb eirexrmsten€es Lt woi¡}ct hene been r¿rseetLstle to deffne narrovaly

the Iínlts ïdåtbf.n whteh the new boðy should dlreet tts approaeh"
4i.

Eo$,Iever, one wrster belleves that the onl¡r speelfle guÍ'danee from

seetion tb ts the emphasfs upon e natíonatfstfc approaeh"

As pointed out eerlier, eertal-n baÉle r'¡eaknesses of the 19I+8

legfslatisn and tlie klostlllty of Lndustrfellsts usþered another stage

i.n the evolretion of menopoly polÍey gis ä vJ"e the publfe lnterest"

h0 Sectj.on 14 of rhe 3-948 Aet"

4l C,K, Rowteyu Tlle*gritfsh l@noæ}åeg Qogm{eså-og (Lonðent Georgc

Á,}}en & UnwÍn ttd'e L966), P" f2"
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The new Je,w, the SestrletJ.ne Tràde Freetåees ¿åe{: q}f Ig56, bnought a

strlking ehange 1n poJ-åey es wel"l as proeedure" The lew had now eeaeed

to be neutral ån respeet of eerbaån neetrLeti_ve praetfees and had

beeome defi.nltely hostfle" As fron now, $.t i.s presr"Àmed tbst thosc

practfees * prfce agreements, exe1usÍve dee,lfng errengementso ete, -
were against the SnrbJ-Í.e fnterest and therefore had to he reglstered e.t

the Sestrletfvc Tradc Practlees Court, Seetfon 2L øf the Act v¡hleh

deals wfth, the provtsf"on of the seven gete-wa¡rs f.s desfgneð to pu.t the

onus of proof on the partfes eoneerned that thefr restrletfve praetfees

ace nst agafnst tbe pub1fc lnteæest" Thercfore, C.t wf1l be observed

that the cireumstaneee wbleh mfght be held to Jmstlfy tbe retentl"on

of restrfetlve praetåees irarLed wf.deny. thus, s,n e,greement mfgbt

esntinr¿e ff fts remorral" v¡oul"d. c&use eonsumetrs to trose a speelffe

and substantfaL beneflt, or åf lt proteeted the pubJ-*c agalnst i"nJury

or ff .ít was reqr:.J.red to enable the proðraeers to deaL vulth a monopol¡r
42

bu¡rer otr customep o e e, And ff.nal3ry, the eourt, muet be satisf ied th€¡,t

the advantages of ali-owtng the agreenent to eontfnue hy reason of one

or nore of the {tgate-wa¡rslu r,,ere not baLanced by any d.etriment to thc

pr$T.fe interest" On the whole, th$.s seetl.on of the antf-eonblncs
l+3

S.egtslatùon fn Brftain has been m@re snåecessful"

The Monepol-fcs CommLseÍon has viewed exteneÍ.on of market power

e.s e, dctrlment v¿hen decLd.fng whetber e, referred m@rger Ís J"fke3-y to

operate againet the pulrlfe åntefest* The Commfsslon hes rvefgheð agælnst

any detråment of thf.s kl.nd sueh net beneffts as the merger nlght be

A3-len, E=_p!3, p p" j2,

Ibld,

l+2

)re
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e:€pecteð to provlde, Unlåke the Canadfan legfslation, the 1965 Âet,

dåd aot lLmit the Coru¡niesÍon0s freeôom to detenmlne what shouïd or

should not constLtu¿te e, benefft to the pubXåe, Thås staggests that

beneffts eonsidered by the eomnfseÍon Ìfråry from Lnvestlge.tf.on to

f.nvestfge,tfon es fLhrstrated fn our ts{o ease etudfesn The taske of

determlnång whøt eonstLtr¡.tes a benefåt have not been eae¡r and on thl.e
tth

the Co¡mlsgion hed. met strong erftLelsms from many eeonomLsts. In

concludlng, Ít becomee el-car to dfscover thet the British eoneept of

the prrbl-Íc interest fs eouehed s,¡fthfn a broader concept, We shall now

proceed to examine the Conmissl-on8s illvergent phfJ.osophy fn the fåeLd

of nergers, From the plethora of mergers whLeh heve heppeneð efnee

the 1965 Act ce,me into operatlon, the Monopolfes Counlssi.on has been

asked to pr-onounce @a on3-y a handfi¡ï ef then (eleven up to 19?1) " l.trÍth

regercls to theår merger fnvestfgatfons, two maín ql,testf@ns ane generally

askede !'lhethen tbe Monopol-les Comfsslon applies tire same generel

crtterLa fn thefr lmrestlgatlons and whether the MonopoJ"f.es Comlsslon

aetÊ eonslstentJ-y between Õne merger and another.

To pronricle a,nswers to the above questf.onsp tw@ of the nepoe.ts are

revlewed in cletall, s5.nce both were ncferred under the velue of assets

and monopoly criteria; but first lt fs appnoprfete t@ sumn:arfze the

conclusions of otber nierger reports by the MonoSrolles Comïfss16r.

To stert v¡tth ft m¿st be borne fn mlnd that for any merger polley

@ne e&nnot e:rpeet to hene a eonsfstent government polley as there exfsts

i.n ttre eountq¡ tbe very real dfffeu"enee in opånion between th@se who

see that size brlngs lnereaeed. effåefene3r and those rçho see the opposfte,

l+)+ nowleyp op.g--g-üt"e p, lo8o
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In aðditfone wc he,ve stated. carlÍer thet sne of the obJeetfrnes of the

Brf,cisb Merger Pelåey te to inerease fndustr$-e'I effåefeney and fnter*

natåonal- ecmpetltivenessu and that the approaeh ls e4rlr5-ee,l end preg-

mat,íeu whieb rec@g¡rlz@s tire dåversåty of 'Lndustrlal sftue,tfons" The

basfe assunptiono therefore, ts that there l"c n@ rfght strtleture whi.eh

wor¡ld. be equal-Ïy applfeable to al"I fndustrfes"

The foregoLng obser¡ratl-on and the dlfferent reports @f the

Monopol-fes CommLeslon rs@u}d suggest t]1at tÌre MonopoJ-les Comlfssfon mlgbt

not hanre appJ-led the came general crÍterLe ln their fnvestlgatfons, or

the,t they lrave been eonsåstent hetl*¡een @ne neFger anð anotheF. Thls

lga].soborneol.rtbSnthepowergåventot}reMonopoS.åeseomígslonto

decfde what empha6¿6 t@ put on strueture, hehavfor and perf,@B'menee ss

ttrey hs,ve been and es theynfght be.

Slnee the íneeptåon of t.]ne" L965 Ået, over sfx hÌåndned mergers

fel-} wfthin thc se@pe of the mergers legfð .etfon and were exemfneit by

the B6erd of Tracle (novl the Delmrtment of Trade) for potentfel detrl'nent

to tÏæ pubtle fntereet" Thc fellowlng Ls a sumneyy @f the MønøÍ¡ælfes

commissionss fånclångs fn eaeh of the referrerl eases" ?

In the pnoposeð Unlteð Dre.perSr Stores and Montague Burton Mergeru

tbe merger effeeted the retaå} üsrket for menss @uts{ea,r" Burtonße ease

for the nerger restcd on tþe grounds of elzortæ,ges of tøp menagement

end sf the need to åmprove perfomanee i"n ¡ne,fl- order ænd fn the Peter"

Robinson ÞomenBs fashlen ehe,fn" Thls proposed mergetr vras opposed on

the grounds that lt woufd hol"d abzut 35 per eent of the t@tg,I merket
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for menss sttÍtsu wlth a hågher propertf.en of se'Ïee fn tire eheeS:er enrl

of tbe ffi&rÙkete The eonml"Êså@nss Vtew Ì'lÊ,s tirat e ffm of Er¿^rtones sl"ze

ought to be able to lmport t@p eånegement"

Under seetfon 6 of the 1965 AeLt the proposeð bi"d anô eo¡¡nter-'bfô

by the Beeehm4n Group and the Boots Compan¡r for Glaxo Grotrp were referred

to the Monopolfes Conmåssion' A peråed of ffve months of LnvestÍgatfon

ted the Monopolfes CommlssÍon to the eonelusfon that efther proposed'

merger etulð be ex¡reeted. to operate egai-ust the publfe lnterest" The

Comåseicnee fLndf.ngs were thet eaeh eompany wes I'arge en@ugh on lts

own to suppore resee,reh anô developmentr and that the }oss @f e'n

lndepenðent eontrol for ðeelsl-on takf-ng e,bot¡t the future dlreetlon of

resea eb and dernel-opment outwefghed tbe otirer benefåts whteh night

ä,ecmåe from the mergetr"

The Monopotles 0ommfssfon e,pproved ttre aeqneisj-tÍon b}r Berrolrres

Organiaat1on (sgbsfdlary of Neqts Internatlonal Lbd') of the Country

Express Grøup" ThfS Aequfsltlon of the four loeal vreekly newspapers Ín

the countlr EKpress Group lnereased Berrowss ownerstrf"p of weekly news-

pâpers ln the $foreestershlre &Ï.€&s Nenerthetessu the commfssion dåd

not expeet the !Êerger t@ @pera.te agalnst the publfe 'Lntercstu

In the Brlt*sh Tnsulated Cetlenclenss Cables Ltd' (one of the

Lergest anð the leaðfng organf"aatlon of lte kfnd fn the w@rl¿I ndf'th

eoml¡lete faeilftles f@r researeh., manufactl¡re ané eontreetång ån

transmissien end dietrlbution of ei-eetrleal enengy for power and-

comunleatfon purposes) end Protenax Merger, the Monopolfes flemlssåon

ga,ve fts appronal. Protena:c is a produeer of mineral fnsulsted es'blee

and prùor to the nergeu,, these tvlo eomS)en*ee were the sole substantial
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produceys of, mlnerel fnsulated eables 1n Bråtefn, Á"s a nesult of, thf.s

me3'gere Britfsh Insule.ted Callend.erss Ce,bles Ltd" now strpgrlfes o"rer 9O

per eent of mlneral fnsuleted eables fn the Uni.ted Klngdøm, The lvlonopoll-ee

connfss$.on8s ree,sons for epprorrar of the mergers reste on arguments

of, cost sarnings and the possfbflltSr for more rapûd Ínerease f.n exports,

whfeb the ltlonopolles CornmfssLon eÕneludes 8må]r turn out to be the most

va}åe,ble result of the merger fCIr the puhI3.e Íntereet. s

In the merger betv¡een Barelays, Lloyds and Martfns 'oenks, the

Iolonopolles Csmmlsslon opposed ft, arguf.ng that tt¿ere wâ,s tfttle prospeet

of more then margtnaL benef,ft to the publle fnterest; thet eompetf.tfon

betv¡een banks 1s ln the p"rblfe fnterest and. that sueh eompetftion @s

there ls between the erearf.ng banks $"s lÍkely to be greater wfth four

large hanks of nougtrly eomparable slae than wfth tbree large banks,

wfth one as lerge ae the other t$üo eombLned" Furtbenu the Conmfssíon

eontiaued thêt it wot¿ld be 1n the publ-åe ånterest of medfum-såzed

aad smal-l busi.nesses that there should be more, rather fewer sr:.ppli.ers

of flnenee"

Siml1ar1y, tbe Commlssion reJeeted the &nk bld for De Ie. R¿e tn

1969 as ft betrfeved that the merger would neduee efffefency fn the

latter malnly tbrough fts effeets on ke¡r pereennel Ín th@ e@Bpany wbo

vlould eftber leave or s¡¡ffer Loss of morale" Durfng the same perlod,

the Mouopolies Comnlseton hað gfven fte approvel- to the foLlowf.ng

addttiønal nrergers: The TÏ¡orn Eleetrfeat/nadto Rentals Merger, the

¡nerger between Unllever and Allíed Brev¿erfesu the Grand Metnopolftan

Eotels¿fuatne3n Mann, and the Inperåel Tobaee*/Courage Mergers ånd the

Consolidated Gold Ffeld/Amey and Red Land Purple, ln eeeh of these
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mergers, the Monopolfee Cemmlesåon eoneluded that none of them resufted

ln sfgnffleant veðueti.on of dfreet eompetf.tfon. Wfth thLs eummsry ønd

eonclugfons of Monopolles Connnlssåon reports on mergers, we shall nov¡

proceed to underbeke a detafled revÍev¡ of two addltlonal ea,seÉ.

The Brf.ttsb Motor Corporatlon and the Preseed Steel eompsny

Thle was the ffrst merger ease te be referrcd to the Mon@polies

eommåsslon under t]ne L965 legf.sl-etfon. The mengetr wa,s rcferrcô under

tbe ltnalue of esgetsuu erftcnfon" The government negarðed the affeeted

market - motor veh$.cle supply -

ln the suord.e of the governuenta

the natton@I ee@n@my. ft nakes

be of tuÊpecfalî! eeonom*c tmpo:rtanee,

f.nðustry oeeuples c kcy pos*tåon ln

*mpontant eontnlbutfon to the natf.ones

to

The

&n

wealth but fs ðependent for fts own vsell-befng on the general state of
\.s

the eeonomy"

In BrÍtaln and f.n otber eountnlee, the aut@m@bLl@ mrket åe

olfgopot*st1e. Slnee the end of, the See@nd Wonld Waro therie had been e

eontlnuoue deelLne ln the nr¡mber of eutomoblle ronnufaeturere" The

ånðustry fs eheraeterlzed by large pnoctueens whfeh aeeount for an

fnereaslngly preåom$.nant ehare of totel output' The number of ean

pnodueers dropped fvum 89 ån 19âo t6 3A tn 191+6, and to ?0 fn 1p6l+u out

of whåeh 13 aeeounted f@r lees then 6ns.ipêr eent of nanket ehare' The

Monopol$.ee ComnåseLon endoæsed the eoneentratfon of the automobf.le

ncrket, but eame to the eoneluelon that eonpetltf@n w&s healthy e.mong

the prorlueers, At the ttme of the lnquÍrye

b5 Douglas Jey, op.-elt"
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With the growth ln publfe ðemend for veh$.elee there hsve
emerged a few e@necrns tøh$.eh are able t@ têke adventage
@f the eonsLderable eeonomlee of large-seale produetfCIn
Ln the fndustry end s*hleh p@ssess sufflelent eapLtal for
the æaes pnoductlon of æ hlgh value procluet st¿eh ae a
motor vehf.ele, Agalnst a baekground of ærket eN¡m,nsfon
e,nci naplð teehnologfeal- development there has been a great
fnerease ln proðuet,lve ealnelty anð the su.mrfvlng manu-
faeturers opera,te under eondf.tfone of vfgor@u6 e@mpetftfon"
Thfe ususJ-ly takes the fom not so m¡eh of prlee eom-
letftlon as of attempttng to pnoduee models whl.eh p@ssese

some speeLeS" featuree and whieb glve better value then
tbose proiltÃc@d hy eompetftors, l+6

:Ín the Erltlsh Autonsbfle Industny ebout 96 per eent of ear

prodluet$.on by unJ"ts end sone 85 per eent of eormrereLal- veh*eles

productåon by ten$.ts hød. been eeeounted for by the uoblg fÍveuue The

Ec"ltl.sh Mstor Corporatfon; Fønd; V'euxhell; Rooteq and Standard-Tnfumph

lnternatfsn&I" The f,ol1owf.ng table sbows the respeetfve mßrket shøree

( tn terns of proA**tlon) of the noBfg Ftve0' and of the Brltleh Motor

Corporetfon fn 1963 and 1964.

Aceo dl.ng to the table, Erltlsb Motor Corporetl@n s¡Bs the Lcrgest

sfngle prødueer of notør vehlelee eeeor¡ntfng fon neerly 36 per eent of

total Brft$.sh preduetfon (measured Ín unlts) " In f96l+ Brft'åsh Motor

Cor¡øratfon ex¡mrted about l+O pen eent of, lts pnøduetfon, Betwcen L95ê

and 1964 Brftlsh Motor Conporatlon8s net assets fn the UnÍterl Kfngtlou,

ånereesed from 3l+ mfll-lon pounðs to 88 måll"fon pøunôs, wF:lXe lte overseas

assets rose from L0 n{}}lon por¡nds to 30 nln}fon pml,nds, In addåtlon

to vehfcle produetlono Bråtfeh Motor Coryronatlon extended baekwards

*nto neny e,s¡Þets of component produetlon"

46 rbr¿,
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TAATæ 9

EåR ATTO CO},fl'ffi8CTAL PRODUMTON TN
BSITATN IN 1963 .AND 196t! (mqrts)

u53

Memrfaeturer
U@tüo

l/ehie le Total
utBlg tr'l¡reoo

fi of Ïotat
Of Whleh Bltr
É øt Total
Others
6 ef fotaf

Lr56t+ 176?.
97 "326tB,55t
38"4?
hSnH?

æ."68

3l+or6l+5
8h"36

Ll+11 511+

35,01+
63, 136
L5,6t+

L?9O5 tl+OT
g\ 

"7L
76Ooo65
37.78

106,3t3
5"29

Total L"607,g3g )+03 
"?18 c,o11.720

ttBig Flve*
S of Total
Of ltlbfch EMC

$ of Totel
Others
É of Totel

L,TÑ,568
96"30

6B216T3
36"55
69,oTe
3"?O

384,36h
BP"7o

L52e62*O

3p,76
Bou3æ
17,30

Jeg
æ.el:8,g 1932

93"60
B3b,g33

35 "BO
l-l+9rb)+h

6"1+0

Total 1,86?,6b0 l+61+ 
"?86 æ"332,.3V6

$oureeB Monopolf.eg Cotr¿n{ssfon, The
The Pressed Stecl Company

Brltåsh Moton Corporatton
ï,t¿1", Seport on thc_Mergere

Ltd. end
Lg66"
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At thte tÍme Pressed SteeL eonstl.tuted the lørgest 1nde1renôent

møtor cer b@dy and body tool manufaeturer vf.rtuæll3n i¡r thc whoXe wotrl"d,

In Ï961+ *ts stoek of eapftal emplo¡ned wae valued @t t+5 mfÏlfon pound.e,

Pressed Steel supplled eer b@dÍes fsr abmrt l+O per eent sf al} ¡mssen6en

eers prCIdxåecd fn the Unlted Kd.ngðom,

Prlør to the aerger, BrltÍeÏ¡ Motor Conporatlon ohtefned {ts ear

hCIdf.ee fron on¿tslde eourees end. lts subeLdåaråee" Botb ErÍtfsh Motor

Corporatf.on and Røøtes Grou¡r rsere thc tgro mo6t lnportant eustomcre of

Peesscd Stee&" ïn rege,md to Lte motør lnclustqr buslnees Pressed Steel

f.s depenclent for epprox*netery Bo Irer eent by value en Erltlsh Motor

Coryroratnon and Rootee whoee ¡nareheøes ere eppr@Kfmetely equ&,]. ,"""

ErÍtlsb M@t@r Corporetlonss purehøsee of een boðd.es repreeent rolrghly

e thfrd of åts requlrenentcu tublle Eootesu Rover and uÏequep &tre almost
|+?

ent1rely ctependent on Prcssed Stee& for thc*r ear bød1ee.

Thl¡s the merger betv¿een Erftfeh Þlotor eorporatlon end preesed

$teel brø¡sbt tø au end the exlstenee of the onþ major åndependent

ear bod¡r b¡¡llder ån the UnÍted Kingdom" Other produeere, of motor

vehielesu ns¡ø found themselves clependent es a æeeu1t of the merger for

theÍr suppnf.es @n @n orgenÍøatlon contro3-led by Erltlsh Motor

Corporetfon" The attentlon of the Monopollee eomlssÍ"oa w&B foeueeed ø¡rg

The tekång wer the Presecd Stee1 by Brftlsh Motor Cor¡poratlon
was bound. to reLse thc qr.restÍ.on of eontfnutty of su¡rpI¡ru upon
eEulte,btre temse t@ these ænutraeturetrs, e&eh øf whfeh hae {ts
own eontrlbutlon to mke to our øverall- reng@ of produetÈon end
t@ @ur exp@rt eomångs, There wêÊ an obvfoue danger thet EråtfsÏ¿
}(oton Corporetlon mf.ght be tempted, næ or ån the fr¡tu.æe te
pleee lte own neede ebove tbose of otþr eompenfes wbi.eh wetre,
of eoursc, to a greater or lesser degreeu lts eompetftore, l+8

I+? monopslÍes eomÍeeûon Seport,

l+8 
rþÆ,,
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The ærger undoubtedly left ll,ttne ehenecs føn thc reme*nfng

J.ndependent bocly suppllere to ex¡mnd. napLdþ and fÍIl" tlre ge,p lef,t

vseant by Pnessed Stecl, EotËever, the Comrmlss$.on was of the oploton

that the possÍbÍ.&ft¡r of baek¡øarde expens*on by vehfele manufeetr¡sere

to produee vehÍene body wes a faetor whleh lnffu¿enecd Preeeed Steel" ln

underte,klng the deal.

n,, Alth@egh prlor to ùhe merger Preesed Steel wae eerrSrtng
on a sueeessf\¿l buslnees its fut!Âre &s an ånðeyrcndent eonecrn
wss êt leaet pree&FÍoue" E*.ghty ¡er eent of fts outT¡ut of
bocll.es wae e,beo$eð by two powerfun eon¡mnfes, elthen ør both
of whieh mfght ultl.natel¡¡ underteke the mnufaetrcre øf lts own
bod1es" If one ef, them shmåld d,o se, Prcsced Steel wound
suffer & severe sètbaek, åf both, the effeet ¡uou1d eSnoet
be fe,taI, t+g

Furthemore, the eomrlesLon ergued thøt there w&s æ un*¡rersel- trend

tonøarcls baelnserd ex¡mneÍon fnto bod.¡n produetlon by'pnfnelpal motor

veh*e }e pr@ctu.eers Sn both Euæope end. fn the tlnfted Statesu Before the

m@rger, only tsæltfsh Motor Corporatfon end Rootes em@ng the 'nblg flve0u

were ðe3rcndent to s@me exte¡rt nrpon extennaJ- su¡l¡ll1etrs' Hoteevent

deeptte the faet the,t thls mea"ger posed e denger t@ effiIÊtftlonu

shol¡ld the new orgenf.zatLon abuEe lts ¡lov*er, the Comåesi.on rurÏed ån

fanous of the rergere @n s,sst¡tr&neee obtefneå from Erf.tfsh Motor

Con¡oretåon,

'"" W@ Ïr&ve "", been ssgured thêt Íf n@ee66er$r, Prececd SteeL
w*11 ex¡mnd f,ts eeløeÍ.ty t@ @et Íneneeeed demnnð, es lt hee
done tn tbe past" In the c¡reut of a shortege of meteråe3,s,
sueh as steel, e,lloeatfons wfL& be ne,de to aln euetomere on
a pronfde besfs fn aeeordanee wÍth the preetÍee fol-}os{ed on
prevÍoem @eeaelons o,o Aee@rdlfngXy v¡hlle ln eommon wlth others
${e re,}r regret the loss of Preeeed Steeles lndependenee, ln aXL
the elreumetanees lse eoneluðe tbet the merger doee not operate
enil my not be, exSreeted t@ @l@r@te agelnst the puhlle fnterest" 50

l*9 tut¿ 
"

5o rbt¿"
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eogs qæ@W ead Âsg@efatgd Ffsbgrf_ee

The proposed mergcr betwcen Ross Grorap end AeeoeÍ.e,teô Ffsherfcs

¡ryas referæeð to the eomlse*øn under tbc monopol¡r enlteråon" The Eoand

of Tradc w&s e@neerned s¡ttb tbe mergerss poCIelblc *mpeetu both upon

emlretÍtlon wÍtbfn the deep-eee, ftehÍ.ng fLeet enð upon eonpetåtlon
5r

inside the tlfstrlbuttve nctrsork høndIÍng the deep-e@@ eateh.

83r then tlre Erf.tlsh f*shång f,leet conef.sted of about â000

veesels, Among thfs tbere were 6&7 deep-sss trawlere @f et leaet BO

feet long, Tbe rerelnder wene ernøIler vessels ${hfeh f,1sh mai"nly Ln

shellffi"ü watersu The deeB-6c& vessels are d$.vÍ,ðed lnto three seetlonsg

(f) rne sms,l&est vecse1e (8o-}[o feet ln length) form the
utnear*watetr* group' Thfe grottp @perates ån thc Nontb Sea,
Iri.sh Sea, and the ws,tere of,f Western SeotJ.ønd, and
lrelend and South lse6t of the Bråtlsh Teles"

(2) Eire tumladle w&tetrîo veseels (11o-14o feet). Thcse f'i.sh $"n

feffiher weters wi.thtn dlstanee eovercd by }øtftudcs l+3w

aa¿ 63tu end as f,ar as longÍtude )"f@ west"

(3) Areas not eon'ereil hy the above ltm*ts are the uodneta¡rt

w&tereu0 and onXy lergest vesscXs of orner 1b0 feet fn
leugth fåeh ån them"

Table 1O showe ttret deep-see fleet fe eoncentråt@d only ln few

BrÍt$sh pontse 9O per eent of the dee¡r-sea fleet ls eoneentrateô fn

flve wrte - Iøwest,oft (l+@) and Aberðeen (,aW) ere tlre meün ports ln

the ¡sne@tr w&ter0r seettøn; Aherdeen (34), Grlmøhy (,3&) and Flectwood

(e1ø) domi.nate wfthfn the {'nfdd}e vdeterm eeetfonS tuI^n (5#} and Gwlmsby

(34) eonståtute the on3.y lmportent ports for the uudíetænt'wateru8

geetløn"

51 tne parÈtes votl¡ntarlly deleyed the merger durlng the perlod
øf lnæstågætÍon"
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TTfË PO&T CONEË!ilTRATTOI{ OF TEg DEEP-SEA, FTffiT
rN DECEÞBER| Lg65
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Soutreeå Monopølåes eommlse*on, Ross Gror.ap Ltd., 6¡¡fl Assoel@ted Fi.sberles
Ltd", A Repert on the Progose4 Mereege L966"

Although p,ort eoncentratton ef deep-sea fleet *s hågh, yet

ervrnersb.åp eencentratLon Ís lesg notlee&ble" Foss Group aeeeunte fer

LO.$ ¡er eent and Assoelated Ffsherlee Il+ pen eent are the tw@ m@st

åmport@nt @vtuers of deep-see \ressels" In Teble 11, we ean see that

eoneentmtlon of ownerehtp le nnore merked. Ín the rtdfetant waterft

eeetløn wherc Ross anð ÅssoeÍated Fi.sherfes 6wn reelreetfvcly IB and

l+P per eent of total nesecls,

Tn the ðeep-sea lndustry the tw@ moot åm¡rortant lssuee on

morket p@wer are the pereentæge øf, ¡reescl owoercblp and the proportlon

ef fåsh lønd.ed by eaeh vcssel- @wner. In thls propoeedr,rmerger, the

Monopolfes Cømfee$.on v*esseô sd*th e@neern the ìr@rfety ef f*sh le,ndedu

and more Í.mpontantly the shere of, landlngs of, speeffle ff.eh eetegorfee

by eaeh e@mpany @F eompanJ.eß,
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TAETÆ il,

D&WP-SEA F lffi,e Fffi&UARYe Lg66

Nunrber of Veeseis
(åsl

Aee" þ"fshertce (f+C) Totat AIt
fÌ¡oner"e

5>
L7
13H

L96
Læ
ææg

3m

Soureeg Monolrelles Commlee*en, Ross Group Ltð", and Aseoeåatcd FfeherÍes
Ltå " e A sepeq!__%-!æ. JAo_E9ggg__J,feqgeq¿ L966 "

The t@teÏ f,fsh eateh ln L96l+ ln the Unlted Klngdom was approxf*

mately 8,+5r0OO tons, wlued at 57"ë. ntlltron pounðs. The gneater part

of lt wes øf thc demensat varletLes (eod, høðdoek, plalee, skate, ffiSs¡

wbf.tfng, Ie,ke Saf"the lemon sole) end t,he remalnfng balenee eonef.sted of,

¡releeÍe f,lsh (herr*ng, maekerel-, whltebalt, spr@t6) and sbell fleh,

TABIE 12

Tffi UNTTED KÏNGDOM eAÎen TN 19614
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Mlddle Hater
Near
TotaX
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1r?
9e

_r3_
15*3_
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VeJjug.
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Total Oateb
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Eerrlng
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SheLI Ffch

8l+S
68o
98
39
ä8

100
89

t

roo
BO

57 "æ
51.1
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o.5
a.g

Souæeeg MonøpoJ-les Cømmløslen, Roes Group Ltð,, &nd Aesoelated Fåsherles
Ltd,, A Report on,thg _Eqef¡oeqê Merger a J966"
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tver two-th*rde @f the ¡¡elegÍe ffeh and. el-l of thc sheLl ffsh

are eaught by the lnshone se€tÍ@n of, ttæ flsh$.ng fleetu enô epprøx$"-

meteJry BO per eent of demereal fåsb fs eeught by the deeSl-sea f,l"eet,

The cn3erged Soss Crøq/Assoelated Fleher5.es fleets ln t96l+ tanded â6

¡rer eent by welght of tt¡e total of d.emersel flsh antl peløgle fÍ.sh othen

then herrlng from Erlt,leh vessels, The thfrd lergest fleet ln the

Unfted Klngctom eeeot¡ated føæ 6"$ per cent" The eembÉned Ross Greup/

Assoeiated I'fsherles fleets aeeounted for a eompereti.vely small- lenðfngs

of whftef$.sh (herrå.¡re), tb¡¡s faål*ng to meet the one-thlrd of, the

merket condf.tfon laið ln l9l+B ($."e"0 tÏ¡e mlnlmum eondftlon for entf-

truet Í.ntemrentåon),

Eow@ver, ån establåshtng lte ease, the Monopol{es eommÍsefon

æÐgued tbst the aombfneð Ross Groupy'Assoe1ated Ffsh¡ertes aeeounted for

a hfghen pnoportåon (t+B per,eent by wefgbt) of the totel løndfngs of

çubltefl.eh et tlxe Humber ports of Hull, Gr*nsby and. l'leetwoodg whd.Ic

the second lergest fLeet aeeounted f,or onl3n 6 per eent landfngs in

thsse ponts, In lts analSrsle, the eomlselon fux"Lher plaeed eod Land.fngs

se1@æ@tel3n from the ðemersal verfetfes, In 1"96¡+ eod landf.ngs fn Brltaln

æeeounted for ebout ht per eent (hy welght) and l+5 per eent (by vafuc)

of all whfteflsh lendlngs exenudfng shell flsh, Ie,ndlngs of eod fieh

at the Eumber ports aeeounteð for 7â Irer eent of total eod lanð$.ngs

by Brftfsh ¡reeeels, R@ÊsiGroup/AssoeÍeted Flsherlee wer@ trespCInsfble

for ll+ I€tr eent of tetal Erltlsh Sand*ngs of eod at the Eumher p@t.ts

anð $p Xrer eent of total Brltleh 3e,ndÍnge of eod at aln p@rtg ln 196tr,

In order to make the mrket potuer leeue løek¡ high tn thts

merg@r, the ComÍ.eelon proposed, to estabå-leh oeparat@ m,rkets for
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dåff,erent varletåcs of fåsh. TheSr adnåtted th@t the proBoeed merger

woutrd not appreelablSr effeet lte ms,rket p@wer lf, elX fteb varletiee

esn be trcaterl es eloee subatåtutese

Theår fleet, eould be expeeteð on the baete øf reeent
le¡neÂs of f'fsh eupplf.eø to pnovfde lese than one-ffftt¡
of the t@teL supply of . fi.sh i.n the Untteel Kingdo'm market
(exeludsng eenned fÍoh)" If the me,rket for f$eh eoulð
pr-o¡rcrly be negarded ae e sfngle whoXe, ln whleh elt
fÍeh wae freeXy'and fra3-ny fn eonpetltlen regard&ees
of, varåety, quel*ty @r 6@uree, sueh shåre tçoulð not
eppeer suffÍelent tø eneble the eonbfned eom¡mn3r to
eserelse unclue *nfh¿enee øn the mørketr ev@n th@ugb
It wound be eubetentfa3.i-y Se ger then any other slngle
shnre' 5æ

Thus tbe Commleø1on deel.ared that the ærket for fùeb belonged

to dlstf.net eeetfons anð thet the one for uudÍetant ${&tetruu' eod ln

partteulatr, w&E eLeerl3r dletlnct frem other ffsh merketee

ÞJe are satåefled, thet although the @rket ln one port f.s
sensf.t*vc to supplles eomlng $nto other ponts, the market
ae a whole dees f,el-l fnto dfstÍnet seetf,ons h3r referenee
to types of ftsb and eLese of eustomer and s¡hlle there Ís
some ånterehenge end prfee fnfluenee em@ng them, there le
not full end fnec competftl@rì .'"' W€ eonslden that the bulk
of ði"stant weter eod fLsh senres e nerket whfeh ean be
elearlydl"st*nguÍsheð from thet sen¡red by, for example,
hÍ.gb quellty flet fÍsh Lønðed fron *nsbore veseelq e'nd
sÍmller fLeh fmportcd as qmfck fvøøen flllets " 53

Furtbemmoreo the C@mlseå@n f.neÍsted thåt cod lend.eå at the

Eumber ports wø,ç of more etrategf.e f.mportanee then eod landed somewhere

ln terms of mrket p@wetr, The CommLsslon polnted out tbatg ut0f the

tota] supply of eod over JO ¡rer eent $.s lentled at tlle tw@ Eumber p@rtse

and v¿e aeeepted the nfew expreesed to ue by neny of those pc,rt*ef.petlng

J.u the trade that an¡rone qøhø was ln tbe posltløn to eontrol- tlre oupply

5â M*nop*lÍes Commf.ssåon 8c¡lort,

53 ru¿{.
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to E¡¿nber eod would be abXe to i.nf,luenee ttre rerket, prtee of e oå generally'sn

Theref@re , tM eommåssÍon eoneluded thet the enlanged &oss Croup/AssoeÍeted

F.åsherÍ.ee v¡ould exerelse eons$.dereble market p@wer for eoð" Tn the wørde

of the Comnlse*one

They would fmeålately fellowfng the merger be e greet deel
Ssrgen than eny other e@mpenlr oÏ¡eratfng ln thle fletd" M@re

then k¡eXf the suppl-nes $rould be trncley thel.r contr@l and 1f
they ehoee they would bgrable to take advantage of thei.r
clo¡al.nant posÍti.on " n o, 27

Agafn sÍnee the Soss Group/Aesoefatcd F feher*es o¡rereted thel.r

sv¡n dÍetrlbutlon network, the Com*eeíon furtber eonsldered the lmgmet

of the merger uSron rnørket powen fn dÍstrfbut,Íng ff.eh. The effeet of

the mcrgcr up@n the port euetfon system of dÍstrÍ.butÍng flsh was

sgreelfåealþ taken lnto eonslderetlong

Ross Group assured ue that the¡¡ heve no åntentlon of
dåspensfng wÍth saLes b3n araetlon for thelr landfnge of
ssct fd,sh end they exple,Íned that, thesr reeent exlrenÍenee
of wåthdrawång eertaln speeles f,ronn the auetfon hed not
been e suceess, Eut the posolbtS-lty ¡pøuld reme*n thet
the¡n could dlspose of the whole, or a lerge ¡mrt of, thclr
lend.lnge tbrough thcln own dlstrf.butåon network wlthout
gl.nfng othcr bgyers a ehønee to b$.d for Lt " e lrer¡mstane es
e@uld erlse ln whleh they would regard f"t as dcelreble te
d,o so ln whfeh event they wm"alê be ln e ¡rosltfon to name

tbelr @!dn prlee to reteflene !úfth@ut,the eheek of effeetlve
eompetftfon from other nerebenteu )þ

Thus f.n åts eloelng remsrksu tbe Commåee$on benfeved thet the

sågnf.fleent featu.ne of the mergep wlth regeæde to mârket p@wer w@.6

the blendsng of, th€ lerge di.stn*butÍon organlzatåon wåth a predom{ne.nt

e,nd groløång ehøre of tbc supply of eod at Eumber 3)@stec 
uul{e aeeondlngly

eonenude tbet the merger would glve the eombÍned e@mÏBnlr great p@wer

54 sþge"

55 ta*e,
þo rbr"d"
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ffrer the mårket and thåt this power would gtr@Ya"u'

We hane already pøfnted out thæt the 1965 merger leglsletÍon

r¡¡as designeô to neguS-ate thc merger Tlath to tnarket power, It v¡as not

the fntention of governnent to diseourege, through delays and denfai-s,

desirable nergers " Despfte the Comísefonss pragmetlc approaeh fn

merger cs,seËe Set 1ryuratf.on fs not enough to ensure that the publle

inteneet fs not affeeted advensely by the extenston of anti.-trust to

the field of mergers" M¡.rch ls dependent upon the eompetenee of the

Cormnlssfon ín the conduet of fts enqufries.

As we hnve pointed out fnon tlre beginnfng, the Brftish leglslation

to controlling mesgers we,s not sponteneous. Tt lqtas preeeded by a serfes

of, legf.slatfon ôattng from the I94B tegf.sLati@n @n Monopolfes, Modern

legislatlon thus sta,rbed v¡fth the Monopolles and Restrtetfve (lnEufry

and Control) Ået of 1948"

Looking at the new legíslatfon of 1965, to eombat mergers, the

fundamental eonelusion that ean be drsrEn ls that the Brf.tfsh Eollcy-Makere

are determlned to appnoaeh the problem ln a cautfoue m&nnetr" This

ttpragnatiet way of control-ting mergers ean best be Lllustrated by the

ea,se-to-ease approaeh. Thf"s i.s borne out by the obsemratlon that

preeise beneffts eclnsldered. by the eoumLssfon heve rranied fvom 1n:

vestd.gation to investlgetÍon. These benefíts are classiffed under

the bread headfnge: technieal and teehnolegf.ealå finenclal; managerialS

and^ me,rketlng funetf"ons <¡f business ffrms'

I'uÉhennoreu unlfke the Cenedlan legf.slatfon, the Brftistr

legLslâ,tion øf 1965 dÈd not lfnlt the freedom of the Csmls6lon t@

E? -..-/ | lÐLo.'
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detenoine rchat sbould or should not eonstf.tute a beneflt. The Aet dld

not stæte that beneflts ehould. be deterrsåned hy referenee to eeonomåe

eri.tcråe,, Theref,ore, ff tile eo¡nmfsefon Bees lt neeessary, Í"t mey

refer to polltlc@l, s@etrologleal and phllosopÌ:f.eal er*.terfa, However,

in pneetleeu it is oaïy eeonømf.e e¡ralustion of beneff"t that has been

eonsldeeed "

The Comi.ssLonss appræeh ln tlre he,nd]lng of referreci merger

es,ses fs r:nsatlafe,ct@ry and fneonsÍ.etent. In the Erftfsh Motor

toryoratlon and the Preseeð Steel uerger eese, thc Comnisefon feåled to

underbake a d.etafled ænð erftfeal" stud.y tCI fi.nd out v¡hether the meFger

vt&s ln the publte Ínterest, The defcndants argued thet' the merger between

the Brttislr Metor Cor¡roretÍ"on and the Pressed St'eel- Company rceted sub-

ste,ntialiy on the Llkely teehnåeal and teehnologfeal- benefåts to be

øbtafncd" They argued thet, th*s Tø&,8 a, legleaS- step towards *neFeasfng

SpeeialÍzatfon to motor vehtele productlon" The BrftLsh Motov"

Corporatfon in thefr defenee Bofnted out the alleged benefite of

rationelÍsatj.on of body produetlon - reðuetlon of unlt eests, edvantages

or large-6e&1e, qualåty traprovement and teehnleal- adventeges fn

engineerfng, prelðuetÍon, pJ.annfng and resee,reh" Â,tthough the def,enee

eounô 6o@d¡ yetu the eomlseionvm¡ld heve probcd tbe elleged beneffte

by quanti.tatfve end/or qualftetf¡re rcseareh. Thte lt nelrer dfd, and

few onLoøkerg eould feel eomple.eent by thf"s unvfgorous appe'oaeh, Ïn

tbe Soss Group and Asgoetated Ffslrerf-ee m€rger e&se, thc eomlsslon

wes Fe,ther m@Fe thorøugh ån ånvestfgat*ng the el-legeð benef$-te of, the

proposcd råerg@F" fhe elleged beneflto ranged fron thoee c@n€erned wfth

the modemÍuatÍon sf tlre ff.shång f,leet tø tirose eoneerned wfth lmpnove-

mente ån mærketÍng anê df.strlbutÍ.ng flsh.
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tn the whole, tbe new p@wers taken tø eontroX and ptseveat mer6ers

whåeh maSn be pøtent$.aL}y demaglng t@ the plablle lnterest may n@t be

fully ef,feetå¡re. Th€ Monopoåtee Com*ssfon h,as fafled to Llve up to

thc eønslderable respøneåb*tråty 3.mpøsed upon åtu 4,6 Pof"nted @ut, the

eomllssfoa t¿ee faæed I*ttle better ln {ts hendllng @f the beneffte to

fÏøw f,yøm tlre mergers unden Í.nvcst*getl@n, On tbfe potntr the wrlter

feels thet a p@rf@d of slx monthe ås very ehort f,or tbe CommåesÍen to

pr@duce @ f,*r@t-e3-aøs rePort'

Ncærtheles$, the p@wcr ean be lnvoked tc¡ eafeg¡¡ard the pubJ"*e

åntereæt @t e¡l$r tlmc. Ey mski.ng åt BoesÍb&e to postpone a pr@P@sed

m@rger thror¿gb the meease and deelet?0 orders, &t }eeete lt makee ft

Í!@s8gb3@ tø flnd evfðenee to sup¡ørt desårable mergers and fnf,CImctúøn

t@ Ðrevent urrdesågebÀe ones"
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snsfr"&w AND eone üIsIrT{s

The stuðy Le bascd on the eeonomles of høn{øentel rergens and

the ¡n¡bLå"e pøIåey of Ceneda and Great Eråtafn, The etud¡r cxemlnes

the apgrlleatton by the t¡so cøuutrles øf &egløJ.ettve me&sures to'

protect the publte lntereet,

l"fergers whleh Ieað to an lnereaee ln 1nêustry eoneentratlon

møy hnve ølgnffleatt bee*gng er¿ the degree of mønopoly fn Índustr'3r"

Thls åø partfeulørþ sfgnS.ffeent wh@n tw@ large fims merge fn en

oålgotr¡oLietfe fndustrSr" Thcrefore, *t ls r¿nderetandabl"e t@ @bsefrre

that prøvlsføns ageÍ.nst aergers are frequent1gn lncluded wlth those

relat$ng to nønopoly trn entÍ-embtnes end monøpo3.5"ec [egfelatÍou,

elnce ßt the llm*t tøhere consLderôble degree of eoneentu"atfon alreed¡r

exåsts, @ merger may have the result øf eonferrlng a cÌåbetsntfaL

naonepex¡røn the merged f1m"

Tbe d¿ffleultSr f,or Xn¡b1fc pollegr *n tbe f,leåð ef menger

legÍ.e3,etfon låes lu the amblguøus ef,feete of ærgere, ThcaÈ fe, mergers

maXn gfwe rlee to ånereased market ¡r@w@r or Í"nereaeed efftcleney"

Ttrcrefoæe, fr@m the pø*nt of wåew of, publÍe poS"teyu lt fs neeeßsery

t@ sep@r@te tbose ærgeps wh$eh on bø3ønee mey Ínereaee mnket p@ïser

and glromote ee@n@mle efflefeney fnom those wbÍeh real*ze s*gn$.f,leant

eeenemåcø and m3n eønf,er soe{aL benef,lts"

TnduetrÈal eomhÍnatåons førmed end &evel.øped wåth pr@per

motÍ.vcs een seeur@ menSr of the eeønemfes ef, lærge*seale organløetl@ns
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eenitrlbnåting to the lndustrle& pr@gre6s of, a eountry. eertafn

eharæetcrlståes låke teehnologleal advaneeu mtqEs-se&tr@ pneðuetf"on and

e4ønded @rk@ts fnherent ln the modern i.ndustrfan orgenlzatfon,

gmrtåeutarly neeese*tate the femøtløn of fntegrated unf.te and f"ntegaeted

flmaeu

tuI$.th respeet to geveroment poS.fcy år¡ the f,lelcl of ant*-eomblnes

geaeralty, ft hes been obeemred the,t both eanade anÖ BrLtf.ah lews

enølved etet of the eommon lsw of England' Honøever, tbe f.neclequacy of

the eororon lsw to meet tbe ehenging busfness efreunetanees garne rlse

to the lnventÍ.on of both systeme of eontrol.

Eowever, due to eonstftutfonal aud otber reløted queetfoneu

eaneda and ErÍ.tafn høve eaeb edopted a dåffenent mcthd of eontrol of

mønopolfes and mergersu In Cenøcla, $.t epenates through a legcl- sSnstem

¡øhere the offenee ns erlmtnal ln netwe" The Canadfen law prohlblte

aåI mergers and monopo1l.es whlch &re or ere nf.keXy "to operate to the

detrsnent @e egefnst the i.ntercst of the Xnrblle "'¡ The entire enti--

cmbÍne statute hes been moðffi.eê @n 6one eecaeåons by ehengee Ln the

teefe]"etf.on b3r decteåøue ån ease lew end hy ehangee fn eêmÍnlstratlve

p::øet*ce"

The BrftÍsh eSrstem øf eontrol f.s d*ffetr@nto An ¿*dnfni.etratl¡re

tri.branaL - the Mone¡lelf.es eomnfes*on aetlng @n F@e@mmendat$ons from

the Eeard ef, Tmde - operatee wlthi.n the fmmework sf efvlL Søw, for

merger f.nvestlgetd.ons' As tt çuas noted ear3.ler, tlre BrÍtlch syøtem

of eontrø1 fs ¡¡regw,tf.e sfuee crlterfe fe eet by wh5.eh mergers ere

FeferFed Èø ttre MonepeS-*es cemi'sesen fon *nweeti'ggtlons and zue-

eorøre¡rdatåøRs, ThÍs ¡reslt$.øn f.e theref,øre dlffcrent frm Caneda
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*n makf.ng explåe{t the erlter$a by whåeh merg@rs anc fnvectågated'

I{enesthe}eee, ån bøtb eountråee, very lått}e aetlvft¡R heø been

eeffiÍeð out agaÍ.nst metrgetre, Ând even eåses whfeh have been lnveøtÍgeted

results hgve nøt been eneouragång, The whole proeedure for Judgfng

mergers *s unsat$.øfeetory" The eanaåÍan J"eglsletlen falle to dcftne

the offenee elearly" Th@ puhlåe lutereet ls fn f,ree eompetlt*on (fn

s6¡ne sense) eo ùh.at the publle {nterest Ln other e,speets of ee'snomÍe

pollcy, sr¡eh es full empXolment, eeonomåe grwtb and a eound beLanee

of, ¡mpents &ae nøt o1ren to eonsfderatlen by the e¡rforeement e,uthorltfee "

"Also, Cenad.læn puhlå.e peltey 1e $.neønefstent Ín havlng a eet of detaåled

enaetments denounelng reotrelnte end monopo[Íes, but whoee effeetfinenees

S.s lfn$.teð, øfnee agæeemente and mergers ere alLovseð up to the poånt of

vfrtual monopøþ"

In BrltaÊn the præ6møtf.c appnoaeh hes rr.m Í.nto eenslderable

êåffÍ.euåty" The MænopolLee eømmÍssfon eeked to ncpont onXSn åf the

merger le agp,l.ast th@ publf.e Sntereet hes been easll3r ectÍsfi.eô and m¡n

have becn ånfnucneed by the tt¡øught thet n'beå" metrgcrs ean be pleked

up for m@æ th@yeugh end merc epÍtfea& fnvestÍ.gatfon" If the Erftlsh

eðnfnÍstretlvc a¡rproaeh has led to hapheuarð lnterventlon, the eanadf.an

epSrroaeb lrøs probab&y been too nsrrow, Ey mklng mergerË unden eertaÍn

eíren¡¡nstaneesi., a er*mfnal offence, Canacia mede eenbaln thet theee

elreqmstenecs wst¿Id be etrÍetly dratun and me,de as obJeitlve as possfble'

Suq@Ëãl

1, Thf.e bas been a sttady of tbe eeonem$.@s of horløontal- mergers

and the pubS.le pøtfey of eenæde and Great Brltafn fn the treetm@nt @f

sueh mergers, Tire Study e:eemÍnes the use by tlre t¡qo eountrÍ.es of
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legÍsletÍ"v@ ne&sutres t@ proteet the publåe åntereet"

Ê" Mergcrs sqhfeh leed tø æn f"nereaee ln fndustry eonecntratfon

mey herne a sfgnåfåeant 't¡eerf.ng on tbe degnee of monopøtry ln lndtretry'

Thercføre Ln general, provlsd.øns agafnøt ærgerß etre fnequently fnenuded

wåth tbøee re}"atlng tø monopoly fn entå-eomblnee c¡r monoSrolfee legüs-

Latflon, At the llm*t wtrere eoaslderabJ.e degree øf eoneentratlen e,lnced¡n

esåsts (før exampXe, when fn an o1lgopo1let*e ånðuctry two large flms

ærge) @ merger re,y'heve the rceult of eonf,earlng e eubetentla3. tlegree

of monøpoly en the mcr6eð f*m"

3" Both Ceeaålavr and Bråtået¡ i.ndusÈry Ïeve been affeeted ån

wryi.ne degreee bgn merger aetlvåty; end merger weves lrave not bcen of

the same wøguftnade. One of thc eN¡r3erøtlons for the e@rl$r tfmång of

the merger w&ve åe the develogment øf etrong eapftaS- markets whleb aÍded

ergenÍacrs of mergere to uttl$.øe thLs market"

b, fn general, merger ïÆr se fe not eondemneð es a form <¡f,

å¡adustrlel" organlø@tåon" Thueu the dilemma for pubnå.e po3-*ey *n thc fi.ei"ð

of merger 3"egÍsLeti'on tr1es f'n tbe amblg¡¿øtls effeets ef metrgers" Thêt

le a merger me g*vc rfce to fnerees@d @'rket ¡løwer ør lnereeseð

efflcåeney,

5 " ln both eouritrf.es the @,ssumÍ)tåon åe thæt no efngX.e rlght

strueture would be equaXly øppnleable tø aIl" lnåÌÂstrÍeo' Industn*æn

eerabånøtløns fømed and d.eveloped wltÏ¡ Slr@per møtivee een secure æâa3r

of tt¿e eeononles of lerge-seale organ*aatåøno, eontrlb¡¿tlng to t'he

*.ndustr$.a} glrogress of the eørntr¡n" tertaån ehcræeteri"stfes Ïåke

teehnø3"egl.eal edwnee, mm66-eeæXe produetÍon and exXended marlcets

lnherent ln æødern åndustråa} orgenåzatløn, gmrtleuÏørly n@c@ssltetc
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the fomnatùon o'f f.ntegrated unåts and fntegneted fåme.

6, In the f'leXd of æntå-tmrst generall3r, both Caneda e,nd Brlt,åsh

leglsSetlon evolneil out of tbe e@mm@n law of Englend. Neverbheless,

the fu¡ad.equacy of the effim@n løcd to mcet the ehengfng bt¡stnees ef.r-

eumstanees ga,ve råse to the Ínventtsn of both syeteme of eontrol"

J" In tire ffcld øf entl"-eomhlnca, Canada hee an older leglslatåon

d.atLng back to thc turn of the century whlle Erltatnes leglelet$.on fs

very reeent (f$+A) end tn Brltain s¡eclffe merger legf.slatÍ.on dctes

baek ts L965, In Erttetnn aparb from the statees promotfen of, eerteln

monopølÍeo by æo3ml eharter, the eeønonf.e elfmete at the turn ef tlae

eentury demfneted by smIX fem{}y busÍnessee whleh dld not render an

eerly XcgÍslst$.on possf"hle, on the eentrary tn Cenada hostl&fty towards

menopoly the ebuse of monopøXy pmeer ls knotsn te heve exfsted among the

small" busånessmcn and the famlly eomnunf.t¡r.

B* In sp*te ef the e@ymn@a le,tu baekgrøund, there are sherp

ctd.ffercnees ln ttxe 6$r6tems @tr metlaods of eontnot of mer6ers end

mønopølles $n botb e@uetrfes' I¡t eonada, åt o¡rerates through a }egel

s3rstem $dhere the sffenee le erfmånel ln nd¿tr¡re" Mergersu trovaevetr, &re

n6t @ per 6@ øffenee, end lt *s onl3r those whÍch are 1lkeL3r t@ @ï)@rete

tø thc dctrlnent or agelnst the åntereet of the prbllen In Erltaln,

t}æ aethsd Ís adminfstæætfver Å"@'e en admfnÍstratlve trfbunæI

(MonopøLies Conuq*se$.pn) @peretes w$.thån the f,ramework of etvlt letø,

and any reeømenðatåøne by tbe Þ{onopøI*ee Commteeåon ere not bf.ndlng

upon tbe g@vemssent 
"
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9" ïn Brftaf.n, the gCIvernmcnt deefdes whet Ls or fs not fn the

publÍ.e f.ntercst, through $.te aceeptsaee @r reJeetÍ.en of, the MonopøJ"f.es

Cegnfsslonss recom¡ßendetlons, wleereae Ín eanada, tbe eøurts Ín the Last

ees@rt $udgee c{het Le @r ås net ln the publfc lnterest"

LO, Ín Canede, no speeåfÍe erfterla ere gÍ.ven' Eeneer mergers @r

monøpol$.es eonfer no detrtrnentøl effeets untf I vfrbual or compLete

nonolmly bas been seeurecl" In Brltafur erlter*a f,or JudgLng m@rgers

ase gtvenc (a) the nonopøþ e:FÍterÍon (lo€oe one-thlrd supply fu any

gg¡rt of the Unltedt Kingclom market); end (U) tne @seet6 erfteråøn lnvolvfng

m€Fgg?6 6f ! mo

ï1o Both lcglsletfve provåsfons sn the ln¡hli.e ln*ereet lesuee ære

not clearly deffneitn In thc eese of, Brftaln, whet conetftutee the publ-fe

i.nterest Le aot spel&edl out, whfch gfves th@ Mon@poli.es Comfssâon ve$.de

diseret*en fa looklng at othen factore then econornfe, anô ln Canadæ

srErubtrle detrimenttt eteo @F@ not eouehed in eleer lenguege'

Lâ, In þoth cøunt*f,eo, wry LÍ.ttle eetÍ.vl.ty lws been earrled out

ægalnst neg'g@r6ø And even e&s@s whfeb have been f.nvestfgatcd, resu.lts

have not been veny st¡ccessfuL The Canadlen legfeXetfoa ls bes@t $slth

fr¡ndesentaS- dfff,lcu1t*ee of f.nte pretatLon of ¡oords eucb ee tuundulyutn

to Êhhe cietrf.ænt or egafnet the lnterest of the publfe" &nð so @n'

The Erltfsh pre,gretf.e epproaefr hes mrn lnta cone$.derable ðffff"eult*es"

Tn praetlee, the mreb shorber tLw gfunen to the MonoSlølfee Commfseíon

to eømplc@ a merger refenenee tras meant thet the enqutrÍ.es fnto Smst

behcv1øn and. perfoffi&nee ef tlæ mengÍng eom¡enåes hstre hsd tø be m¡eh

L{.måtcå"
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Agaåne the rele¡rent range of relevant eonsfdevatlons thst need

to be eonsfdered f.f the bearfng øf a m'erger en a pe,rtieulo,r conplex

markct sftuatfon !s to be properly aeseøsed Ls verlr vdlde end ver3n Iåttte

wei.ghtfng and balanelng of eosts and. benefl.ts feeton fs possfble' Tbus,

the hepheus,vd e,pproeeh f.n the Bråtfsh ease and the r$.gfdÍ,ty of the

Canadlan legf.sløtlon (proof beyond a reaeonable dsubt,) hee l-ed to un-

se,tlsfactory results @ver the years'

13" Tbe unsetLsfaetory reeults eoupled tølth very Llttte aetfvfty

demonstretes tt¡at a better m@th@d of, Judglng mergers have not yet emerg@d"

ln Erltain, the gölrernment f,or any set of reasons e&,n v¡lthhold â, merger

refetrence to the Comi.esåon or turn dot*n eny reeomnendatíons by the

MonopolÍes Ce,mmissfon, In Caneôan thc DÍreetor of Investfgatlons and

tbe eouyts &re wonk*ng wÍth a d.ffferent set ef erfterla"

eo.nc lusf ons e,nd SeeesgPnqa _tjlons-

1. The effeetfwe aontrol of nergers requires the adoptfon of

satfsfaetony eontrol teehniques baseô upon a c'¡fder end e.learer eoneept

of eeononte polÍey'

æ" The eeonomles of nergers requfre that they he evaluated in

the light of the eeonemfe faete of the nætf.onel- situetfon lf the publ-le

lntereet Íe to be eerwed"

$" There le e need fsr more eomprehenstve publfe poltey fon

eeononie development, posoihly lneorponatfng overall eeonomfe plenning

to pnovfde eoherenee, explf.eitnees end contínul.ty fn the ernaluatLon of,

mergers, Thís avolds t,he rÍgldlty end extrcme eonserve,tfsm of the

Canadlan reeord of performanee towerds mergerc end the amblguíty of

Eri"tieh pragnatfsm"
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4"Eowever,@nba]-e,neeene.ðmf.nl-stratlvetrj.bunaloperatf.n€

wj.tkr efvj.r raw $urfsðletlon apErears n@re promísfng than erfmlnal law

wbtehrequiresproofbeyondarcasonab}cdoubt.Neverthelege,tbe

trÍbuna].requ$.reemoreauthoritytlranhesbeenewldeneedlntheErstlsh

case "

5'lrrth*enegard,theEconomlcCouncllofCenedaggtrecomrdendatf.on

f@rtireercatlonofanadrûlnistratj'vetribunaltobeknownasthe
,l'om¡:etitrve practLees Trfbunal$ to reform the present machi'neny' demends

the actLve suppørt øf polÍcy-mekers"
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