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The thesis is based on the econcmics of horizental mergers
and examines on a comparative basis the public policies of Cansda
and Great Britain with respect to mergers of this type. The
principal shjective is to evaluaste the use of legislation by Canada
and Great Britain to protect the public intevest in horizontal
mergers .

The study is divided into five chapters. The first chapter is
mainly concernad with the definition and forms of mergers and the metheds
by which they may proceed. The second chapler examines the reasons and
motivational factors which play an important part in the decisiens of
firms to grow . by means of merger. The third and fourth chapters
review the Canadian and British legislation which is velevant teo
horizontal mergers and provide the examination of the application of
public policy in the twe countries. The fifth chapter presents an
evaluation and conclusion.

Examination of mergers reveals that they can proceed by 8
variety of methods and for s number of different reassons. Also,
industry appesrs te be subject to surges in merger activity. In-
vestigation of the economics of horizontal mergers and their pessible
effects shows that the implications Teor the public interest are
ambiguous. On the one hand nergers can directly contwibute to the
effTiciency of industrial eperations through specislization and a

larger scale of operation. Furthermore, they may provide more balance
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in competitive strength in an industry. However, mergers can be the
mest expeditious way to consolidation and monopelizetion of industry.
Thus the ambiguity in the results of mergers poses a basic dilemms for
public policy: how to prohibit those mergers which are against the
public interest, however conceived, and allow those that are beneficisl.

The application of merger legislation is, in Canada snd Great
Britain, g relstively recent development. In Cznada serious investigation
and prosecution of mergers waited until the 1950%s, while in Great
Britain specific merger legislation was passed only in 1965.

In spite of & substantial commenality in the use of law important
differences, explained on historical and constitutionsl grounds, are
evident in the development of merger legislation in Canada and Grest
Britain. In Canada, merger provisions in the anti-combines legislation
operate on a criminzl law basis, while in Great Britain the legilsation
developed in & later peried through civil law and administrative
procedures.

Experience with merger legislation in Canada is slight ss it is
based on only & few cases and has been largely abortive. The criminal
law basis of the legislstion sets very high standards of procf and,
additionally, the application of the legislation in the Courts has been
rigid and has given merger asctivity very wide latitude. There appesrs
to have been & wide divergence in criteria and standards in use by
investigators of the Restrictive Trade Practices Commission en the one
hand and the judges on the other. In Great Britain investigating activity

has been more widespread, though recent. The pragmstism of the approach
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has provided greater flexibility bul again appears te frustrate the
development of serious public policy becsuse slmost anything can be
rationalized in examination. In Great Britain, also, the short time
given to the Monopolies Commission to complete a merger reference
appears to provide an insufficient research basis. TFinally, the wide
range of relevant considerations to be entertained in a particular
merger have made an evaluation of its net benefits extremely difficult.

On the basis of Canadian and British experience the thesis argues
that the use of merger legislation in both combines hag been substantially
ineffective in protecting the public interest in terms of the preser-
vation of competitive conditions. In Canada, the use by the Courts of
a standard of virtually cemplete monopoly means the damsge to the
public interest must be exireme and probably largely irreparable before
a conviction is likely to be obtained. 1In Great Britain, it is argued
that the approsch has been so diffuse snd variasble that the purpose and
Justification of the use of legislation is open to guestion.

The conclusien of the thesis is that effective centrsol of mergers
requires the adoption of better control techniques based on a wider and
clearer concept of economic pelicy. Hvaluation of mergers must be in
the light of the economic facts of the national situation rather than
subject to the restrictions of inappropriate law or capricious ad-
ministrstion. More comprehensive public policy for economic development,

possibly incorporating overall economic planning, is needed to provide

9
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coherence, explicitness and continuity in the evaluation o criteria for

o

the evaluation of mergers.
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CHAPTER I

INTRODUCTION

Mergers and acquisitions are among the principal forms of
company growﬁh}& Horizontal mergers have been a prominent feature
of the pest-World War II industrial scene in a number of industrial
countries. For the individual fivm, merger is one of the means of
achieving an instant increase in size desired to improve the market
and industrial position of the firm. Mergers may be defensive
against existing competition, or they may be offensive and designed to
restrict competition and gain monopoly power. Theoretically, mergers
have had the main effect of promoting efficiency in some industries}b
while increasing market concentration in others. Hence, mergers
have aroused gerious controversies and considersble thought has been
given in recent years to this important problem of industry.

This thesis is a study of the economics of horizental nergers
and the public policy of Canada and Great Britain towards these mergers .
The thesis examines how the two countries have used legislative
measures to promote the public interest.

For both firms and industries there are explanations of merger
activity. The explanations range from the simple to the complex -
from simple investment decisions for profit to elaborate strategies
to achieve economic power, from mergers which provide a better

balance or side of resources to long-term plans to dominate an

industry. But before we actually take up the problem of explaining

12 por instance in 1968, 1,433 mergers took place in British
industry (see Table 2).

1o This should be applicable in an industry with excess capacity.




the causes and effects of mergers in general, let us understand what is
meant by "mergers" in general and "horizontal® mergers in particular.

Thereafter we shall proceed to discuss the methods and forms of mergers.

Definition of a Merger

Industriel combination by whatever name called, refers to any
informal or formal combining of two or more industrial units, proprietary
or corporate entity, producing similar or different articles or engaged
in the successive process of msnufacture of an article, with a view to
earning meximum profit on the capital employed. Thus the term "merger”
refers to the combination of twe or more business entities into & unified
whole. In the next chapter we shall be dis.c'overing the complex nature
of the motivating factors behind the formation of mergers. However,
it is important to note that th@ forms and modes of operation of mergers
are determined by the special needs of the promoters in each industry
and the socio-economic conditions of the countries concernef

In every merger transaction four elements are usually invelved,
according . to the following illustrations?

A - A group of assets organized as an income producing unit.

AA - The group owing A - usually the shareholders represented by

a board of directors but sometimes an individual proprietor
or proprietors.

2 Tn this paper, firms, enterprises, companies, corporations are
interchangeably employed to refer to organizations of persons and material
resources orgenized for the purpose of conducting & business of some kind
in industry.

3 This illustration is quoted from John A. Bushnell, Australian
Company Mergerss 1946-59 (London: Cambridge University Press, 1961),

p& 2




B - Another group of assets organized as an income preducing
unit.

BR - The new group owing B.

Before the merger the position was that AA and BB are not similar,
that is the same people do not dominate or contrel the group owing A and
B. A small number of large shareholders (e.g., financial intermediaries)
may be the same, but no smell group has the control of both group of
assets. It is only when the merger dees take place that the new group
CC acquires the right of contrel.

Bushnell has pointed out that merZers can occur witheut a change
in effective control of the business operations. Te illustrate his
point, we shall ¢ite the following examples If company AA held 30 per
cent of the shares in another company B, it could undoubtedly exercise
control if the ether shares were wi&@ly distributed. If AA purchased
an additional 21 per cent or more of the shares, such & transaction

would be counted as & merger, although no real change in contwel occurred.

Types of M9?§93‘3

(2) Horizontal Me:gers - conslsts of amalgamations between firms

which are engeged at the same stage of manufacture of some products.

For example, the combination of two automobile manufacturing firms.
Horizontal mergers involve firms in the same industry, and operate across
product lines rather than moving up and down & given product line.
Although a horizontel merger may involve the same preducts, % 1t can
also involve products which are substitutes, such as metel cens and

plastic jars. Horlzontal mergers way give certain advantages to the



parties concerned. For exasmple, they can increase their financial power

and thus have easy access to capital markets.

(b) A Vertical Merger - may be defined as the unified contrel of

more than one successive stages in the production of goods and services.
It involves combinations between firms in which supplier or buyer
relations are present. Vertical integration msy be described as the
functional co-ordination of one oy more units in each of the several
successive stages of production so that they are all operated as & single
unified industrial process. Vertical mergers may continue operating in
the same product lines but take over more of the processes.

Vertical mergers can take the form of forward integration by
manufacturers of final products, when they contrel the channels of
distribution into consumer masrkets. Alternatively, they can represent
backward integration. An exsmple would be a steel manufacturer who
contrels or owns an iron ore mine. In technologically, advanced
industrial societies, vertical integration in: industry has assumed
wide proportions. This may be found in an autoumeobile manufacturing
firm, like the General Motors, where it is difficult to find &
generally accepted starting point of the complicated manufacturing
processes involved. Some firms merely assemble parts while others
reach backward toward raw materials in varying degrees. Professor
Burns points out that for the purposes of the antitrust lsws,
vertical integration exists if goods can be s50ld st various stages
of manufacture or distribution under the control of 2 single

enterprise.”




By regularlizing the supply of raw materiale or component parts
end moving towerd the markets of final products, vertical mergers help
improve stability by reducing fluctuations in business. The combinatien
of the various stages of production and distribution may produce

economies and thus help to improve profit margins of firms.

(e) Conglomerate Merger - A conglomerste 18 any merger which cennot

be classified as being primarily horizontal or vertical. Because of the
wide range of merger activity invelved, & conglomerate can be defined as
the unification of firms whose products may be only remotely if at all
related. Compared with horizontal and vertical mergers pure conglomerates
would appear to have the least theoretical potentiality for scale
economies. The welative newness of this term in its business context

is matched by the equally undefinable character, structure, objectives
and conseguences of conglomeration.

There are three kinds of conglomerate mergers: (1) market
extension mergers which involve firms whose market areas do not overlap
completely; (2) product extension mergers which invelve product additions
with sufficient differences to involve new managerial problems; and (3)
conglomerate mergers which are not classed as market or product extensien
mergers are categorized into & general or "other” category. This
classification is based on the requirements of the antitrust laws of the
United States. While concentric mexgers involve corperations which heve
some product, process or market relationship, pure conglomerates are
these whose products, processes and markets may be almost completely

unreiat@de




Describing the outburst of the conglomerate era, Professor Vance
observed thst,
Moo market saturation in some industries and the boom op-
bust-character of other industries together with the threat
of antitrust action has now pushed many growth-minded
entrepreneurs out of the manufacturing and marketing
expansien reuter and forced them to move into a new super
form of °management® merger - conglomeration.”
The following are the characteristics of conglémerate HePLerss

(1) The acquisition of businesses in meny widely divergent
industries;

(2) The operation of these businesses on a highly decentralized
menagement and accounting information;

(3) The possession of few common merufacturing or distiibution
facilities and the infrequent transfer of products between
divisions; and,

(4) The existence of limited Joint costs, except for financing
and central administration. Unlike the other types of
mergers, the stress on this last category (conglomerate)
seems to be on diversification and decentralization.

Conglomerate mergers ere chavacterized by a distinet strategy

of investment. Objectives of growth, stability and flexibility of sales
and profits may be achieved through conglomerate merger. For all
practical purposes, even though there are many kinds of conglomerates,
the salient feature of each seems to be & vesting of control in 2 new
breed to management.

-Studies have shown that over the years, trends in merger activity

are on the upswing, yet there seems to be considerable controversy as to

the character, structure, objectives and consequences of this business

7 Stanley Vance, Msnag

! ers in the Conglomerate Era (New York:
John Wiley and Sons, 1971), p. 33.



organization synthesis. By definition we said that & merger is a con-
solidation of one firm with anothey, Specifically, it is a union of two
or more business enterprises by the transfer of all property and authority
to a single organization. Mergers can pose an economic problem, through
their effects on the structure and concentration in industry. Structuwal
changes in turn affect +he performance, behavior and conduct of the
constituent firms.

- Concern about the power of large enterprises (which may evolve
' ~due to merger processes) has been expressed in meny forms. TFor example,
it is argued that the power of large enterprises brings about an un-
fortunate distortion in the performance of the economic system because
it leads to such characteristics as rigidity of prices and relaxation
of drives toward meximum efficiency. Modern antitrust laws are directed
towards preventing such abuses and unhealthy developments in the econonic
system. This calls for public action t@6pr@vid@ the necessary "blue-

print” for a change in business behavior.

Methods of Mergers

(2) A Take-Over - In a transaction where CC is similar to either
AA or BB, the merger is called & "take-over."” That is one policy control
group took over the assets of another, adding them to the assets they
already controlled. The purpose of a "take-over" bid may be either to
make possible large-seale production and so enjoy economies of scale or

to obtain a larger share of the market.

6 Ibideg P 33@




(b) An Amsleamation - A merger is called an amalgamation when CC

is & combination of AA and BB on a somewhat equal basis. A merger is
said to be & take-over of assets only where the assets acquired were not
organized in the form of a separate firm. For example, these are assets
bought from firms that are winding up their operations or from government
enterprises (which were formally sold to private ent@rprises), or from
divisions of large compsnies which were not erganized as subsidiary
companies. A complete take-over means the acquisition of full ewnership
of & firm, & company or a proprietorship.

In addition to the broad definition, there is also & more concrete
and narrow definition of merger. The latter definition is based on the
legal provisions which govern the formation and rules of conduct and
performance of business enterprises in most countries.

These are statutory mergers or consolidations. In these cases,
one or more companies are merged into another or into & new company in
compliance with the laws dealing with such transactions of their in-
corporation.

The terms or conditi@ns of statutory mergers or consolidations
agreement must be approved by the shareholders (i.e., a majority of shares
of voting stock) of each of the merging or conselidating firms. From
the accounting aspects of mergers and acquisitions, the American Institue

of Certified Public Accountants uses the term "business combinations®

in & general descriptive form and classifies them as "purchases" and

“pooling of interests” according te the specific circumstances.

7 George D. McCarthy, Acguisitions and Mergers (New Y@Tk° The
Ronald Press, 1963), p. 17.




(c) A Purchase - is described as a business combination of two or
more corporations in which an important part of the ownership interest

in the acquired corporation or corporations is eliminated.

(d) And a Pooling of Interests - is a combination of two or more

corporations in which the holders of substantially all of the ownership
interests in the constituent corporations survive in the combined enter-
prise. In a pooling of interests as compared with & purchase, no new
basis of sccountability arises. The importance of accounting an&’tax
aspects of business combinations lies in the fact that they influence
the form of the transaction and may also adversely affect the interests
of one or both parties to the transaction to the extent negotiations

may be terminated.

Competition Market Power and the Public Interest

For a capitalist country it is argued that economic and social
progress are to be found in the preservation of a predominantly market
economys protection of the public interest lies in the promotion of
competition in industry often by means of legislation. The concern is
with large-scale economic power and the likely undesirsble consequences
when markets tend to be monepolized.

What is it that producers, consumers and others want from the
economy and especially what is expected of the competitive market
economy? TFirst, an economy requires progress in the economical methods
of production, and under competition, this means that some take the leal

and others follow.
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Second, consumers require & variety of preducts to choose from.
In terms of progress it means that the producers are exploring and
inflvencing the customers® preferences and potential preferences, and
products evelve in the directions these preferences indicate.

Third, consumers want new products developed which is a necessary
correlative of more efficient metheds of preduction. Fourth, society
wents the diffusion of the benefits of progress to consumers in lower
prices or to those whe contribute factors of production in higher resl
rewsrds. This involves & progressive sharing of the rewards of ffffff}
innovation.

In addition to the above ebjectives competition e&lso plays other
important roles. Competition implies mobility of preductive reseurces
which are needed to the inevitable inegualities in rates of growth in
different parts of the economy, and in & growing econony mobility is
possible with a minimum eof actual shifting of persons or:capital.

The importance of competition has been summarized this way?

(1) Because the actual level of prices in competitive markets should
in the short-run more accutately reflect the influence of demand and
of costs and thus in the leng-run help guide the flow of capital and
other resources toward the most productive possible uses; (2) because
the geod of competition prevides powerful and pervasive incentives for
product innovations and preduct development and for long-run cost
reduction, both through improved technology and improved mansgement,

these forces make themselves felt in the constant process of product

8 A view of the Attornery General®s Committe in levin, H.J.,
Business Organization and Public Policy: A Boeok of Readings (New York:
Rinehart & Co. Inc., 1959), p. 1l.




11
variation, and through the pressures implicit in the fact that competitive
conditions offer an open opportunity to new sxtrents in & particular
industry; and (3) because competitive conditions in business should
lead to an equitable diffusion of the resulting real income among
consumed and factors of production.

However, not all of this quartet of virtues are connected te the
funetioning of markets in an equally intimate way. However, efficilency
and equity in income distribution will result where the competitive
market forces bring prices down to costs, while progress will result in
attempts by competitors to "bulld a better matchbox.” The competitive
system will also help us towerd certain more general solid and political
conditions concerned with opportunity, mobility and the ebsence of

9
concentrated power.

At this stage it now becomes necessary for the purpose of applying
competition to public policy to distinguish between pure or perfect
competition which is an instrument of theoretical analysis; and “workable®
competition which is & standard of attainable competition that purports
to be more realistic and more relevant to public policy than are theories
of pure or perfect competition.

In a perfectly competitive market each seller acts independently
as if his own decisions had no influence on any significant market
varisbles such as price, supply, demand conditions, the number of other
sellers etc. This is brought ebout because sellers are meny in numbers

and individually of insignificant size relative to the total market §

9 C. Kaysen and D.F. Turner, Anti-Trust Policy (Cambridge:
Harvard University Press, 1959), p. 1l.
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the product of any seller is a perfect substitute for that of any other;

and new sellers enter and old ones leave freely in response to profits

etce In this model economic efficiency is defined in terms of the
relations between costs and prices; resources in response to consumer
demand are employed in the most efficient manner as a result of g%@
prescribed merket structure and the legic of profit meximization.
However, as is well known, the great mejority of markets do not
fulfill the conditions of the economist®s ebstract model of "perfect"
competition; since many veriants and degrees of imperfect competition
are to be found in most markets. In some cases the imperfection of
competition may partly reflect successful efforts by firms to differentiate
their preducts - to use product features and design, packaging and
advertising, to persuade the consumer that what he is buying is signi-
ficantly different from what the firm®s competitors are offering.
Thus, the concepts of pure and perfect competition are tools of
theoretical analysis which are not intended and do not constitute a
description of reality. As a theoretical model, these ideas give
economists means for rigorously exploring the interrelationships of
certain specified market forces. They have also helped to make more
precise certain selected results centering on cost-price equilibrium,
which economists have long concluded, should flow from competition.
However, it must be emphasized that pure and perfect competition are
wholly theoretical standards in that they are not as such to be guide-

lines te public peolicy.

10 1big., p. 7o
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"Workable” Competitieon

In using economic analysis for purposes of public policy, it is
important to view competition and efficiency in dynemic rather than
purely static terms. That is, they must be seen in & context of economic
change over time, with new products, industries and metheds of dis-
tribution constantly coming forward and old ones dying off. This implies
that if the economist is to help formulate a definition of competition
and to lay down & set of criteris that is to be considered worthy of
promotion by public pelicy, then a much more realistic approach is
required. The result has been the development of “werkable" competition
which seeks to provide a method for making necessarily less exact but
more practical realistic judgment of actual market situations.

There are meny definitions of this subjective idea of "workable"
competition as there are wide diffevences of opinion on its precise
characteristics - one group stressing certain structural conditions
(number and size of seller), while the second group of economists enm-
Phasizing the aesired business performance in terms of efficiency and
progressiveness; calling workably competitive the market structure
that facilitates this. Here we are more concerned with the structural
approach since mergers have a direct bearing on structural chenges in
industry.

Illustrative of the structuralist approach are the Pollowing
conditionss

(1) Products, though not necessarily standardized, must be so

similar that buyers will not hesitate to substitute one

for another. Nor must advantages offered by buyers differ
enough to make sellers hesitate to shift from one another;




1

(2) Though buyers and sellers are not egually intelligent or
well-informed, market informatien should at least be equally
available to all;

(3) Buyers and sellers must be sufficiently numerous and limited
in size as to give them alternative sources of supply and
outlets for sales such that their choices may influence price,
service and gquality. They need not be so numerous and small
that none has an eppreciable influence on supply;

(4) There must be no collusion between rivals on price, output,
markets, etc. Nor must inegquality of power and rescurces
or fear of retaliation prevent sellers from competing with
each others and,

(5) There must be no artificial or other handicep blocking the
entry or exit of firms and the transferance of resources. 1l

In short, market conditions must provide a substantial number ef
real alternatives to all, in order to limit the discretionary power of
any single buyer or seller - spreading among many this power to influence
price and guality. This structural approach has been criticized for
being too precise in that it may be cited to justify quantitative
ceilings on the size of firms.

Alternatively, the performance group believes that an adeguate
rerformence is one where firms use resources economically; operating at
an optimum size, at lowest unit cests and a highvp@rc@ntag@ of capacity,
guickly pass on cost reductions to consumers at lower prices; and con-
tinvally innovate new techniques and pr@6@sses}2 Consequently, this group
concludes that fewness and bigness of sellers, the existence of dominant

firms and even of restraining trade practices may in certain cases

facilitate rather than impede growth and efficiency.

11 gee Clair Wilcox, Public Policies Towards Business (Homewood ,
I1l.: Richard D. Irwin, 1955), pp. 103-10%.

12 Harvey J. Levin, Business Organization and Public Policy, op. cit.,

Pe 5o
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At this stage, it is appropriate te review the different opinions
posited by some eminent economists. The underlying factor, however, is
that from & prescribed market structure results are forthcoming, which
approach the predicted results of the model of perfect competition as
closely as could be expected or closely enough for "all practical
purposes.” Bladen and Stykelt insist that there must be several
alternative scurces of supply between which the buyer can choose freely;
that is there are no long-run barriers to entry so that the established
firm®s price policy is framed with potential competition from new
entrants in mind; that there is evidence of technological progress,
new products, new processes, new administrative procedures; that the
evidence suggests that the advantages of such pregress have been passed
on to the public. Such effective or "workable" competition weuld be
"workable" from the point of view of the producer and "effective” from
the point of view of saciety%3

According to Stigler, the market is workably competitive where
there are considerable number of firms selling closely substitutable
products in each market; where there is no collusion between these firms;
where the long-run averasge cost for a new entrant is not materially
higher than that for an established firmzk Clearly, many industiry-

patterns in the old world fall to pass these tesis.

13 y.W. Bladen and S. Stykelt, "Combines Policy and the Public
Interest,” in Anti-Trust law - A Comparative Symposium (Ed. W. Friedmasn),
(Londong Stevens, 1956), p. 66,

g3, Stigler, "The Extent and Basis of Monepoly,” in American
Economic Review, Vol. 32, No. 2, June 1942, p. 1.
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Writers, like Bain, would prefer to make inference about the
industrial structure from the performence of the industry. B&inlg@uld
therefore conclude that the structure of the industry is defective
where for example & profit-rate is being made consistently above the
normal return on investment; where meny firms in the industry have grown
to a scale outside the optimel range; where chronic excess capacity
prevailss where selling costs bear an abnormelly high proportien te
total costsj where the industry responds slowly to technical changes.
However, the great problem of using performance rather than struetural
tests is that a subjective Jjudgment needs to be made about what is the
noyms &nd endless controversy is the inevitable result.

J oMo Cl&rklgas pointed out that the best results in terms of
industrial efficiency may arise from & structure with moderate number
of large, strong end growing concerns with a fringe of smaller specialist
manufacturers.

A distinguished antagonist of the traditional conception ef

competition and the proclaimed virtues ef price competition was

J.A. Schempeter. In the resl world of oligopolies, "effective™ competition

means “"the competition from the new commodity, the new technology, the
nevw source of supply, the new type of erganization, etc. - competition
which commands decisive cost or quality adventage end which strikes

not at the margins of the profits and @utputs of the existing firms

15 3.8, Bain, "Worksble Competition in Oligopoly," in Americen
Beonomic Review, Vol. 40, No. 2, May 1950, p. 35.

16 g.M. Clark, "The Orientetion of Anti-Trust Policy," in American
Bconomic Review, Vol. 40, No. 2, May 1956, p. 93,
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but at their foundatiens and their very lives."

While there still exists an assumption that & considerable degree
of competition is probably desirable as & means of promoting maximum
efficiency and cost savings, it is now realized that undey certain con-
ditions of modern industry, degrees of imperfection can result in gregter
efficiency and thereby savings to the consumer. Schumpeter and Galbraith
maintained that for medern industry & high degree of monopoly is desirable;
the gains of large size and concentration, notably economies of scale,
with consegquent reduction in costs, general and administrative efficiency
and above all technical progress and innovation with their resultant
benefits to consumers, will in their views far outweigh their possible
disadvantages.

By this theory it is a big business which enhances living standards
for the general public}7bThus modern economic theory influenced by
Schumpeter lays stress not on the hypothetical ideal of competitien but
on the idea of “"workable" competition. A discussion of “workable™ com-
petition should therefore resolve round the question of the mixture of
monopoly with competition which modern industrial conditions make feasible.
The aim is to secure as far as possible the benefits of large-scale enter-
prise without losing the spur of competitive conditions. Nevertheless,
how big is big business is & question which concerns messurement and
significance of size distribution of firms in an industry or in the whole
economy.

From the discussion, we could see a dilemma: long-run competitive-

ness is necessary to promote innovation and to ensure that the public

178 7.4, Schumpeter, Capitalism, Socialism and Democracy (New York:
Harper, 1942), p. 8k.

17 However, it should be emphasized that not only is there no con-
clusive evidence but that some economists argue the opposite.
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enjoys the cheapness and plenty which is the proeduct of inneovation; vet
some restriction on competition in the short-run is essential if
innovation is to be induced in a system of free enterprise. Admitted,
thet it is evident that the modern need for "bigness™ in industwy
renders & certéin degree of monopoly inevitable, the guestion arises as
to how to decide what amount is desirable or permissible in any given
Industry, and how to translate what may be a complex formula into terms
suiteble for anti-combines legislation and edministration.

But how much monopoly is compatible with eur ides that economie
decisions sheould emerge from impersonal market forces? The question is
how much monopely is tolerable, or cenversely, how is it recognizable?

The essential precondition of monopoly (&s opposed to the com-
petition of the “perfect” meodel) is that a firm can significantly affect
price by varying its output. This implies an elasticity of demand
significantly below infinity with the conseguences that the firm can
set output such that marginal costs persistently tend to differ from
price. The result is that output of the preduct is teo small in relatien
to demand conditions and the conclusion is that society®s scarce re-
sources are misallocated.

Other possible manifestetions of monopely power may includes
extortionately high prices and low quality ef preduct by eliminating
the penalty which competition invelves for inefficiency and inertia,

" restriction of

management is inefficient yet leads a “quiét life,’
output leads to under-utilities of seciety®s preductive potential; the
existing inequality in income distribution is aggravated through

excessive profits and concentration of wealth; through monopoly®s rigid
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prices, adjustment to economic change is obstructed and industrial
instability is identifiedzaa

At this stage, we are faced with two sets of interrelsted
questions. How do we distinguish between mergers which have primerily
a market power impact and those which have an efficiency impact; and
where a merger results in both increased market power and increased
efficiency where is the trade off? Concerning this guestion, we will
briefly review the problems which arise when we apply micro theory to
horizontal mergers and make an attempt to predict the market power
efficiency outcome,

Changes in the structure of an industry arising from horizontal
mergers are important because of their implications for performance in
the industry. A change in structure may increase the degree of monopo 1y
power in the industry with unfavourable implications for performance
from the point of view of the public. It is also possible that mergers
with their accompanying change in structure may decrease the degree of
monopoly power and there is:therefore no certain linkage with the public
interest in this respect. Additionally, it should be pointed out that
mergers which do increase monopoly power in the industry involved may
be associated with an increase in the economic efficiency of the industry
in so far as costs are concerned as & result of economies of scale or
other effects which improve the use of resources. These mergers,
therefore, may improve the performance of the industry from the public®s
standpoint. Moreover, there is a problem of balancing the effects of
monopoly and efficiency. For these reasons the implications for mergers

for performance are ambiguous.

182p Machlup, The Political Economy of Monopoly (Baltimore:
Johns Hopkins University Press, 1952), p. 73.
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The problem of the evaluation of mergers is compounded by the
problem of determination of fact. Measurement of monopoly power is a
contentious matterlggd changes in the degree of monopoly power are hard
to determine with any degree of certainty. Also, measurement of changes
in the cost levels in an industry are far from simple to ascertain and
where prediction is involved the exercise is even more problematical.

Clearly the evaluation of the effects of mergers on the public
interest is difficult because it often involves a balancing of favourable
and unfavourable effects. The ambiguity inherent in the situatien is
made more acute by the uncertainty thet is involved. Beyond these
considerations is the fact that some mergers are in industries which
play a significant role in the nation’s interest beyond those areas of
concern to all industries such as output, costs, prices, and profits.

When a horizontal merger occurs in a perfectly competitive industry,
could the results of such a merger be anti-competitive or would we expect
economies of scale? Given the usual assumption of a competitive market
as one having numerous buyers and sellers, the merger would undoubtedly
cause little concern; since the elimination of one firm (competition)
will have no significant impact on market power. If the merger is to
be justified, it must reslize economies of scale, which again given the
usual assumptions, appears to be unlikely. If oligopolists merge, then
the resulting monopoly could be anti-competitive, but much more will

depend on assumptions governing the oligopolists® behavior prior to the

180 gee Eugene M. Singer, Antitrust Economics (Englewood Cliffs,
New Jersey: Prentice-Hall, Inc., 1968), Ch. 8.
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merger.
What we have done that even in extreme cases, prediction of

something definite about performance from mere structural change is

19 4. Beschmsn and J.C.H. Jones, "Merger Criteria and Public
Policy in Great Britain and Canada,” Journal of Industrial Economics,
Vol. 19, April 1971, p. 99.




very difficult.

On the other hand, mergers which are economically significant
generally arise in oligopolistic industries. But here again, we can
predict little about performance from structure unless we make some
very restrictive and unrealistic assumptions. In order to overcome
the dilemma, we can make a grossly oversimplified proposition like this:
“Most markets are not perfectly competitive. When competition is
already imperfect mergers will make it more so." Competition should

20
not become more imperfect, therefore mergers should be discouraged.

As competition in theory has always been defined as a market
structure, mere structural changes - reduction in the number of com-
petitors which is the most immediate and obvious result of any
horizontal merger - become the criterion by which mergers are judg@d?l
However, as already stated, it is obvious that any policy supposedly
based on the static virtues of perfect competition is doomed to failure.
The inadequacies of perfect competition as a guide to policy are quite
clear, and we should note thet in addition to questions of "second best"
income distribution and information conditions, there is theoretical and
empirical evidence to support the propeosition that resource misallecation
in non-perfectly competitive market is likely te be light?2 Clearly,

therefore, in oligopolistic situations micro-models per se do not help

in setting up standards by which to judge the market power-efficiency

20 ponala Dewey, “Mergers and Cartels: Some Reservations About
Policy," in Americen Economic Review, Vol. 50, May 1961, p. 256.
Vs

21 Beachman and Jones, op. cit., p. 99.

22 gee H. Libenstein, "'Allocative Efficiency® vs. X Efficiency,®™
in American Economic Review, Vol. 61, June 1960. See also G.B. Richards
Information and Investment (Oxford University Press, 1960).

20

on,
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division for horizontal mergers.

The critical question to be examined next is to assess whether
market power 1s increased by business mergers, and if so, what part can
be attributed to merger and acquisition in promoting high concentration
in Canediasn and British industry. The approsch is illustrative and no

attempt at an elaborate explsnation of high concentration is undertaken.

21

Do mergers within a particular industry tend to concentrate control

2ka,
of assets and output in that industry? Markham has observed thet mergers

free entrepreneurs to create new firms with new assets. But the fact
that they leave the industry and go elsewhere while the number of
surviving firms is reduced inevitably means that the total assets in the
industry have been concentrated.

It would be a fruitless attempt to attempt an assessment of the
effects of mergers on overall concentvation in industry. Quite a numberw
of important mergers would have to take place in the already highly
concentrated and heavily capitalized industries before the overall level
of industrial concentration was affected. And {ntense merger activity
can hardly be expected in industries where only a relatively few small
competitors still vemain for purchase. Meanwhile, it is pessible for
"low-capitalized” industries such ss foods and textiles to become
almost completely monopolized through mergers without significently

affecting the concentration index for menufacturing as a whole.

23 see Beachman and Jones, op. eit., p. 100.

2lag . Markham, “Survey of the Evidence and Findings of Mergers,"
in Business Concentration and Price Policy (Princeten: Princeton
University Press for Naticnal Bureau of BEconomic Besearch, 1955), p. 145.
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Development of Mergers in British and Canadisn Industries

Merger developments in many sectors of British industry are
known to have started befére the last decade of the last century.
However, studies have shown, that, despite its early occurrences there
was comparatively little merger activity until the end of the Second

2hb
World War.

An explanation for the early timing of the merger wave is the
development of a broad and strong capital market and the existence of
financial institutions which enabled organizers of mergers to utilize
this market. The generally favourable condition of business and a rising
buoyant securities market make practicable larger and larger units of
business enterprise. This in turn permitted the centralization, in one
corporate structure, of contrel of a large part of an industry, and
made poséible a more effective rationalizstion of industry output by
buginessmen. Other facters such as the rate of industrisl growth, the
rise of technologicel innovation and the growth of interregional
transportation (e.g., railways) are causes which might have assisted in
the early conselidation process.

In the period between 1887 and 1906 (Table 1), there was & total
of 113 recorded mergers in Britain, affecting a wide range of industries
such as textiles, chemicals, iron and steel, liguor and beer, etc. The
highest number of mergers seems to have occurred in textiles (34), iron
and steel (29), and mineral extraction (18). In the inter-war peried,
the merger movement that occurred, reflected to some degree the emergence
of new leading industries in the years since the earlier peried. In

certain respects, it represented attempts to restore the industrial

2kb Refer to G.D. Newbound, Menagement and Merger Activity (Liverpool:
Guthstead, 1970), Chapter I.




TABIE 1

INDUSTRIAL DISTRIBUTION OF BRITISH

23

MERGER ACTIVITY 1887-1906

Industry No. of Mergers
Textiles 34
Chemicals T
Mineral Extraction 18
Iron and Steel 29
Liquer and Beer 14
Tobacco 2
Other 9
Total 113

Source: H.W. Macrosty, The Trust Movement in British Industry (London:

Longmans ) .




concentration achieved at the turn of the century.

The relatively fewer merger activity in this period prieor te the
second post-world war era (Table 2) indicates that merger activity has
not reached a high level. Table 2 shows that with the exception of
1956, with & trough in merger activity, all the other years have shown
increases with a peak in 1968. In 1968, there was a total number of
1,433 recorded mergers, the highest in British history for a single year.
The unprecedented upsurge in merger activity in the years 1967-1968
has led one writer to comment: "... for the typical firm, merger sctivity
was previously no more than an occasional form of growth, but now it
has become the means of achieving an instant increase in size essentisal
for the defence of the market end the industrial position of the firmg
and for the economy merger activity was formerly little more than

25
incidental but (now) it hss become a major phenomenon of this decade.”

Accoerding to Jervis, the comparative absence of mergers in the
period 1887-1906, in Britain, has been attributed to a number of reasons.
The main bulk of industrial activity was still in the hands of family
businesses which until 1907 were largely "private" cumpani@s?6a"For such
family businesses "going public? was often viewed with suspicion, and
while it was possible for such businesses to amalgamate into larger
units, the process wes not as easy as it is for the medern company with

26b
its diffused share ownership and fewer family loyalties."

Although merger activity in Britain did not reach a high level

before the end of the Second World War, yet the peried presented some

25 1bid.

26a ¥.R. Jervis, The Economics of Mergers (london: Routledge and
Kegan Paul, 1971), p. u41.

26b 1pia., p. k2.




TABIE 2

NUMBERS OF COMPANIES ACQUIRED IN BRITAIN

Year

Noo.

Year

Ne. Year No.
1954 275 1959 559 196k 939
1955 294 1960 736 1965 995
1956 246 1961 632 1966 805
1957 301 1962 636 1967 1068
1958 341 1963 885 1968 1433

Sourcess 1954-1961: Economic Trends, April 1963, HMSO

1962-1963: Economic Trends, Nov. 1965, HMSO
1964-1966¢ BOT Journal, Nov. 15, 1968, EMSO
1967-1968: U.K. Financial Press Listings

25



important features. In certain degrees,; it helped te restructure meny

Industries Tormerly characterized by many small and medium sized firms

inte those in which one or a few very large enterprises ecccupled leading

positions. A notable example of one merger among many others is the
case of the Imperial Chemical Industry (ICI) which was formed in 1926
by an amslgamation of thirty-seven firms in various sections of the
chemical industry in Britaig,27&

Thus, it must be concluded that the high concentration ratios
in 2 number of British industries could be sttributed to the role of
mergers. Among industries affected were cement, cotton, wallpaper,
and tobacco.. By 1920, the match industry had reduced through mergers
to three largest groups and in 1922, through further consolidations,

27o
the British Mateh Corporation remained as the sole producer.

It 1s important to note that there is the tendency for high
concentration, once attained, to persist because of the following
factorss

(1) stegnation or a decline in trade activity; and,

(2) barriers to entry of new firms.

However, for the great majority of the highly concentrated trades, the
long-term trend to demand has been rising, so that the explanation of
the maintenance of high concentration must be sought in the operation
of the production and market factors restricting entry and limiting

the growth of the smaller Pirms in these trades.

27& Ibid.

275 See H.W. Macr@sty, The Trust Movement in British Industry
(Londons Longmans, 1907).
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At this stage we now turn to some highlights of Canadisn ex-
perience in merger development. In addition, an attempt is made to
exemine the significance of American take-overs of Canadian firms.
in Canada, the consolidation movement is widely spread and in
almost every sectien of the economy numerous consolidations h&ve;occurred?Tc
The extent to which these mergers have produced monopolistic conditions
in any of the sectors of the economy depends on facts outside the scope
of this study.
Thus as Table 3 shows, the "pulp and paper" group with 59
consolidations and the "chemicals" group with 54 are probably much
more "monopolistic® than the "foodstuffs" group with 81. Nevertheless,
it must be noted that the size of the group, the effects of inter-
national competition are facters which need to be taken inte account
before useful conclusions are reached.
In explaining the causes for variations in merger waves,
Professor Weldon finds a correlation between ma jor merger movements
and common stock prices. “In particular the major movements which
centre about peaks in 1610-1911 and 1928 parallel similar movements

28
in steck prices.” Weldon argues that the financing of consolidations

27¢ gee Table 3.

28 y,c. Weldon, "Consolidations in Cenadisn Industry, 1900-48,"
Restrictive Trade Practices in Canada 233 (ed. L.A. Skeoch, 1966), p. 23h4.
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almost always requires securities to be issued, at times in exchange
for stock or assets, at times for cash with which to purchase stock or
assets. Thus, he concludes that great booms in consolidation occur in
periods during which conditions for the dispeosal of stock are abnormally

2
favourable.g (See Table k.)

29 1pid., p. 235.




NUMBER OF CONSOLIDATIONS AND NUMBER OF ENTERPRISES

TABIE 3

29

ABSORBED BY SEIECTED INDUSTRIAL SUB-GROUPS 1900-1948

=

No. of Enterprises

Other
Total

i

Commedities No. of Consolidations
Abserbed
Beverages ks 79
Chemical Products 54 85
Comm. Services 18 33
Cotton & Woellen Yarn 23 31
& Clsth Manufacture
Dairy Preducts 27 67
Electric Power 80 140
Foodstuffs 81 195
Grain Blevator Service 21 L2
Grain Mill Products 28 65
Iron, Steel & Products 36 58
. Machinery & Equipment 70 93
Meat & Fish Packaging 18 69
Non-Ferrous Metals & Products 65 101
Non-Metallic Minersls 30 66
Paints 12 12
Paper Products ik 17
Pulp & Paper 59 81
Rubber Products 11 15
Shipping Services 15 39
Silk, Rayen & Knit Goods 13 13
Trade & Services 60 112
Wood Products 9 23

v

Source: J.C. Weldon, "Consolidations in Canedian Industry 1900-1948," in
Restrictive Trade Practices in Canada 251 (ed. L.A. Skeoch, 1966).




NUMBER OF CONSOLIDATIONS IN CANADIAN INDUSTERY 1500-1948

TABIE L

30

Year No. Year Ne.
1900 3 152k 9
1901 3 1925 31
1902 2 1926 33
1903 1 1927 L&
190k 3 1928 87
1905 7 1929 Th
1906 10 1930 Lk
1907 5 1931 26
1908 3 1932 16
1909 10 1933 18
1910 25 1934 1k
1911 28 1935 16
ig12 22 1936 12
1913 12 1937 9
191k 2 1938 13
1915 7 1939 10
1916 9 1940 7
1917 9 9k 6
1918 i igk2 12
1919 13 1943 18
1920 15 okl 25
1921 5 1945 30
1922 9 ioké 32
1923 18 1947 16
1948 18
Total gﬁ?

Source: J.C. Weldon, "Consolidations in Canadian Industry, 1900-48," in

Restrictive Trade Practices in Canada 233 (ed. L.A. Skeoch, 1966).
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The following tables (5 and 6) show the number of mergers involving
foreign companies in the Canadian economy. Between 1900-1948, 16 per
cent of all acguiring firms were American while 8L per cent were Canadians.
As Table 5 shows, the percentage of American compenies never exceeded
21 per cent for each of the sub-periods. From 1948-1966, the share of
American scgquisition of teotal Canadian acquisitions increased to about
23 per cent. By dividing the periods into 1948-1959 and 1960-1966,
Americaen acguisitions became 15 per cent and 29 per cent respectively,
indicating that American merger activity seemed to have almost doubled
since 1959. However, 1963 witnessed a decline in merger activity.
Commenting on the decline of American merger activity in Canada,
Professor Markham explains that one reason would have been the attractive-
ness of other markets such as those in Western Rurope in the early 1960°%s,
which might have drawn the attention of Americen firms away from Canada.
Another reason suggested by C.J. Maule is that these might have
been an exhsustion of & number of firmes for acquisition feollowing a
period of extensive tekeé-over activity which ended in 1962. Domestic
merger activity was then high which might have reduced the number of
firms available for a foreign take-over.
A third reason is that balance of payments considerations in
the United States may have mitigated sgainst the outflow of capital
required to make foreign acquisitions. Perhaps it could be added that
the awareness of economic rationalism by Canadians may have discouraged
foreign take-overs. Alse, it must be sdded that foreign ownership
resulting from mergers and acgquisitions raises a wide range of con-

Plicting issues. It is argued that the presence of foreign



TABIE 5

NATIONALITY OF ACQUIRING FIRMS BY DECADES ¥OR THR
PERIOD 1900-1948

No. No. Percent Percent
Period Canadian American Canadian American
1900-1909 42 5 89 11
1910-1919 120 11 o2 8
1920-1929 276 L6 86 1k
1930-1939 12 b 81 19
1940-1948 129 35 79 21
1900-1948 709 131 8L 16

Sources J.C. Weldon, "Conselidations in Canadian Industry 1900-1948,"
in Restrictive Trade Practices in Canada 264 (ed. L.A. Skeoch,

1966) .

32
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TABIE 6

NATIONALITY OF ACQUIRING FIRMS 1948-1966

1 2 3 4 5 6 T 8 9
Year Canada  U.S. U.K. Other  Total 1st Acc  3/6%
Nos. Nos. Nos. Nos. in Canada

by U.S,

Firms

(3-7)
1948 26 3 = - 29 - 3 10.3
1649 20 1 - - 21 - 1 4,8
1950 21 1 - - 22 1 2 h.5
1951 30 - - - 30 1 1 =
1952 28 L 1 - 33 1 5 12.1
1953 24 5 1 - 30 - 5 16.7
1954 2L i 5 - 33 L 8 12.1
1955 20 11 3 1 L 3 1k 25.0
1956 39 T 3 - | Te] 4 11 4.3
1957 28 10 2 - 40 1 11 25.0
1958 34 8 2 - L 2 10 18.2
1959 48 11 2 3 61 6 17 18.0
1960 39 17 b it 63 3 20 27.0
1961 kg 18 6 - 77 Y 22 23.h4
1962 L1 23 1 1 65 L 27 35.4
1963 3k T 3 2 45 2 9 15.6
1964 65 24 2 3 03 8 32 25.8
1965 65 38 2 1 108 8 46 35.2
1966 63 31 2 - o8 b 35 32.0
Total 707 223 39 15 984 56 279 22.7

Sources C.J. Maule, Mergers in Canadien Industry 1900-1963. (Unpublished
Thesis in the University of Iendon Library, 1966.)
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subsidiaries mey help raise managerial competence in broad sectors of
an economy thus contributing an important element of dynamism to the

economy.

Public Policy Remedies

Mergers are not condemned per se, and the choice for public policy
is to design appropriste criteria for judging which is which. %A
Judgment concerning market power is of the essence of merger policy. A
relicy that ferbade all mergers would be nonsensical. But if some arpe
to be permitted and others forbidden, the dividing line must turn on
conceptions of market p@weroéo And it has been said: "The most fruitful
field for the application of a market power standard, however, is merger
policyeél

Applying the economic or market power concept, there will be two
main issues for public policy: (1) sh@uld the present degree of industrial

concentration be reduced through disselution? (2) should Puture proposed

mergers be subject to effective government review and regulation?

Disselution and Divestiture

One possible solution advocated would involve an "unscrambling of

the industrial omlet,” that is, a policy of dissolution and divestiture.

30 5,5, Mason, Economic Concentration and the Monopoly Problem
(Cambridge: Harvard University Press, 1957), p. 40O,

31 1bid., p. 61.
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Opponents of this proposal, have suggested that, where economies of
size ave claimed and where structural re-orgenizatien weuld involve
significant performance losses, the burden of proof should be placed
upon the defendants. Doubts would be resolved in faveur of reducing
market power rather than meintaining p@rfcfm&nc@?g

Another view states that, as part of a thorough attack upon
excessive concentration, dissolution and divestiture would be the
principal means of action in en effort to recover lost ground and clear
away existing cencentration of p@%@r?g On the centrary, Weston is
deubtful whether the breaking up ef each of the four largest firms
contrelling 80 per cent of output into six or eight small firms would
produce more competitive behavior. "Economic theory has net provided

3k
an answer to this question either on a prior grounds or by factual data.”

Control of Future Mergers

The second of our public policy measures calls for e rigorous
control of future mergers as opposed to the above dissolution remedy.
Where authority is granted te an administrative boedy to contrel future
mergers, the need for dissolution as a remedy becomes less. Reducing
market power by contrelling future mergers has 8 very important advantage
over the dissolution remedy. Many critics view disseolution as having a

disincentive effect on the firm’s initiative for efficient operations.

32 gaysen and Turner, op. cit., p. 81,

33 Corwin D. Edwards, Maintaining Competition (New York: McGraw-
Hill, 19%9), p. 15k,

34 Jdofs Weston, The Role of Mergers in the Growth of large Firms
(Berkeley: University of California Press, 1953), p. 90.




However, if the controlling device is the norm, then the question
is: How much markéet power should be permitted by public policy? On this
eriterion, Bdwards has said: "A rule of law should be established which
forbids acquisition of any substantial part of the capital assets of a
business enterprise ... if the effect will be to increase appreciably
the size of a great concern. It would be appropriate te consider
speecifying & range of acquisitions that would be forbidden unless the
enterprise desiring to make the acduisition successfully assumed the
burden of proof that the public interest would be served rather than
injured th@rebyegﬁ

Another writer recognizing thet merger may involve a reasenable
possibility of improved technology and increased productive efficiency,
and that the structursl restraints inherent in merger may be offset by
an overall strengthening of the competitive process, has suggested that
any werger authorizing bedy should consider: the number and relative
size of firms in the particular industry; the growth pattern of the
merging companies; the history of anti-competitive practices in the
industry; the intent and design of the acquiring company; the gains in
efficiency arising from the merger; the conditions of entry into the
industryfs

According to Kaysen and Turner, any horizontal or vertical merger
where the acquired firm®s share of the market is 20 per cent should be

prima facie be illegal, Market is defined brosdly: "Twoe products belong

in the same market if & small change in price (& product) causes a

35 mawards, op. cit., pe 143.

36 I. Brecher, "Combines and Competition,” Canadien Bar Review,
Vol. 38$ 1.960e

36



significant diversion in & relatively short time of the buyer®s purchases

37

or the sellers® preduction from one product to another.”

They recommended that no actlion against conglomerates would be
necessary if a hard line on horizontal mergers were taken. Their hard-
line position on mergers is that, “any expansion of a firm by merger
is less competitive in 1ts effects then would be the corresponding
expansion by new investment ... new investment adds to supply and
capacitys the merger does not immediately, though it may lead to such
addition in the 1@ng=run,§8

Hewever, criticlsm about rules on size have been made by Weston
because of theiy impracticability. He believes that the boundaries of
an industry are too difficult te define to apply a rigid percentage
figure; that early pioneers would require special treatment; that the
economic effect of a stated percentage would vary with the technslogy
of the industry, the nature of demand an%geost functions and the
relative esase of entry inte the industry.

The foregoing discussion has established that if seciety finds
intolerable the wielding of large-scale market power by private in-
dividuals and firms, then some measure of control over mergers, as one
road to building such market power is required. As a quantifiable
measure, the concentration ratio, together with other structural

features, provides a guide te the strength of power in the wmarket.

The attack upon excessive power must consist in a series of proceedings

37 Kaysen and Turner, op. cit., p. 27.
3% 1pid., p. 135.

39 Weston, op. cit., ». 97.
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against examples of such power. The development of such an attack
necessarily invelves discovery of standards for determining whether or

40
not excessive power is present or imminent in particular cases., At a

later stage in our study, we shall explore the policles of Canada and
Britain in dealing with the problems of mergers, and compare the criteria

that each has used to determine when economic power is intolerable.

%0 Edwards, op. cit., p. 12.



CEHAPTER II

MOTIVATIONAL FACTORS OF 'r@mm ACTIVITY

The Concept of the Firm

The motivations or inducements for mergers is perhaps one of
the central issues that needs to be explored in a study @f‘mefger
activity, and there are meny questions. Why do mergers take place?
Why are there peaks and other times troughs in merger activity?

Why are some firms and not others involved? Answers to these and
other rel@ted questions would add significantly to the understanding
of merger activity and further the Fformulation of clear and logical
public merger policy.

For the purpose of this chapter, we shall attempt to formulate
answers to the first question: Why do mergers take place. However,
before commencing eour analysis, it is appropriate to set out soms
general definitions of the firm, the entity invelved in mergers which
are the objects of public policy.

In the real world the business firm is both an administrative
unit and a collection of productive resources. In the traditional
"theory of the firm" in econemics, which has been developed for the
purpose of assisting in the problem of price determination and
resource allocation, the "firm" is simply a "price-and-output decision-
maker, while the growth of this firm is nothing more then an increase

in the output of the given product.
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Where the fiym is a growing erganization, the firm must be endowed
with many more attributes than are possessed by the °firm® in the
traditional theory of the firm. A crucial aspect in the definition ef
the firm involves its role as an autonomous administrative planning unit,
the activities of which are interrelated and are co-ordinated by policies
which are framed in the light of their effect on the enterprise as a
whole. The constituent members of the central menagement or pelicy-making
body vary from firm to firm. This bedy is the highest authority within
the administrative framework of the firm and it is respongible for
establishing or altering the administrative structure of the firm, laying
down general policies and making decisions on those matters where no
subordinate executive has been authorized to act or where no clear-cut
principles have been set out in advance. The latter category would
include all major investment and financial decisions as well as the
filling of the top menagerial posts.

The significance of this aspect of the firm becomes clearer when
one remembers that the firm is also & collection of productive resources,
the disposal of which between different uses and overtime is determined
by administrative decisions. The physical resources within the firm
include both tangible objects - its capital equipment and stock of
semi-finished goods, as well as the human resources available - skilled
labour, clerical, administrative and managerial staff.

The general purpose of management is to organize the use of the
firm®s resources - capital equipment and stock of semi-finished and
finished goeds as well as the human resources st its disposal for the

production and sale of services.
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Very soon we shall come to £ind out that one of the motivating
forces in some firms is the desire to expand their operations. Although
such growth can bring forth greater fruits for the ecenomy, through the
benefits offered by large-scale production, there is a basic conflict
for society if such growth takes one of twe roads open to it.

In general, there are two ways by which a firm can attain the
objectives of business expension. A firm may grow by internal expansion,
which includes all growth except that which comes about by absorbing
firms or substantial properties from firms with formerly independent
existence. External growth on the other hand may take place by the
purchase of the assets or the stocks of another company. Expansion
of firms raises the possibility of conflict for the public interest.

In this study the focus is on the problems eof external expansion.

Expansion may mean specialization which itself is asseciated
with greater efficiency in production. Nevertheless, the competition
among firms that ensures that the fruits of specialization are passed
on to the final consumer of the product is inevitably lessened, where

1
the external route is the selected mode of expansion. Depending upeon

the relative positions of the merging firms, it is possible for com-
petition to be reduced to the point where the market power of the newly
consolidated Tirm is great enough to preclude the passing on of the

gains of increased efficiency to the consumer.

11n Chapter I, it is argued that reduction in competitien,
depending upon the prevailing structure of the industry, may preduce
good or bad resulis.
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Recognition of this conflict means that it would be interesting
to examine these changes guantitatively, in terms of costs and profits,
and that conclusions as to whether or not any merger was in the public
interest might be resched by examining the extent to which cost re-
ductions were passed on to the consumer, or by exemining the extent to
which wages were increased, or by estimating the rise in productivity,
or by caleculating the effect of the merger on any other Ffactors
synonymous with the public interest.

However, such an exercise is beset with difficulties, since not
only are mergers a response te & new situstion but alse it takes time
for their full effects to be realized. There are few occasions for the
use of this "performence" approach in merger policy, since & comparison
of the situstion immediately before the merger with the situation im-
nmediately following the merger would only be useful If it is assumed
not only that in the absence of the merger things would have ceontinued
as before, but also that after the merger a new and permesnent situation

is quickly reached,




The Role of the Firm

On the basis of the foregoing analysis of the firm, we should now
proceed with analyzing of the functions of the firm and to account for
the role of mergers in the growth and development of such a business
organization. Attempt is made to answer such gquestions as: What is it
that motivates the firm? What induces it to grow in size? Why is
merger often preferred as the road to larger size rather than some
alternative method?

In every sphere of industrial activity, the production and
distribution of goods and services are undertaken by large numbers of
different firms in separate industries and processes, each supplying
through the market. Why, therefore do some of these firms merge with
each other? 1In a way this problem is inseparable from that of why do
firms seek to grow in size? The difference lies in the mode of expansion
in each case. Generally the reasons advanced for mergers, whether valid
or not, rely on the arguments for the advantages of increase in:size.
However, there are special problems of expansion by merger which will
have to be distinguished and separately analyzed.

Thus the motivating forces behind the formation of industrial
combinations are complex in form and varied in character. Socio-economic
forces which called the combination movement into being are involved and
complex and therefore it is not possible to state them as clear-cut
causes. Special needs of the promoters in each industry and the economic

conditions of the country determine their forms and modes of operation.

L3
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Throughout this theoretical appraisal of the motivation of the
Pirm, it is assumed that investment decisions are guided by opportunities
to make profit, and that firms are in search of profits. That is, some
firms desire to maeximize the rate of profits, while others are interested
in increasing the market share. And in the "menagement-controlled”
corporation of the twentieth century, the individuals of the co-ordinating
team will wish to retain and re-invest these profits in the firm for the
purpeses of prestige, persenal satisfaction in the successful growth of
the corporation in order te provide scope for their ambitions and abilities
or for the mere love of the game% In this context, dividends will be
viewed as 2 cost to be kept at a level just sufficient to satisfy present
shareholders and to entice further capital from the market when required.

The assumption is, therefore, that in general the financial and
investuent decisions of the firm are contrelled by a desire to increasse
total long-run profits, and there is a marked tendency for the firm
indefinitely to retain as much profit as possible for re-investment in
the firm. The propesition is that "profits” would be desired for the

3
sake of the firm itself in order to make more profit through expansion.

Assuming that profits are sought primarily for the sake of the
firm to re-invest, then an increase in total leng-run profits is
equivalent te increasing the long-run rate of growth and seo “growth"”
and "profits® become synonymeous &s the goal éf the firm®s investment
decisions. These particular motivations are eapplicable to the type of

entrepreneur who has been referred to as being “product minded” or as a

e E.T. Penrose, The Theory of the Crowth of the Firm (New Yorks
Wiley, 1959), p. 28.

3 Tbid., p. 29.
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“good-will builder.” He is concerned with the improvement of his products
and the introduction of new products, the reduction of costs, the
development of better technolegy, the extension of markets threough betier
service to customers, etc.

He should be distinguished from the “empire-building” entrepreneur
whose product improvement activities will be delegated to other persons
in:the firm, while his attention is occupied with extending the scope of
. the enterprise through mequisitions or the elimination of competition
by means other than cowmpositien in the market. His goal will be the
creation of & powerful industrial "empire” extending over a wide area.

The desire to expand will be dictated by both external and
internal circumstances of the firm. The external factors may include
the followings a growing demand for particular products, changes in
technology which call for larger-scale production, special opportunities
to obtain & better market position or achieve a monopolistic advantage
and defensive measure against changes which could eadverssly affect the
firm®s existing operation and ageinst which protection is sought, for
example, through backward integration to control sources of supply,
diversification of final products te spread risk, or expansion of
existing products te preclude the entry of new c@mp@ﬁitors? Internal
motivations to expansion arise largely from the pool of unused pro-
ductive services, resources, and special knowledge, all of which will

always be found within any enterprise.

% 1bid., p. 39.

5 1bid., p. 65.
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The economies of size is significant when we take inte con-
sideration that the larger firm, because of its sige, cannot only
produce and sell goods more efficiently than smaller firms, butéals@

g
can intreduce large guantities of new products more efficiently.

Economies of size are divided into: "technological” economies which are
derived from producing lavrge amounts of & given product in large plantsg
"managerial® economies result from improved menagerial division of
labour; "financial®” economies reduce unit costs when purchases, sales
and finsncial transactions are wade on a large-scale.

As pointed out earlier, the firm wishing to expand its scale of
operations, has one of two alternatives: the firm has the eption of
internal expansion of building new plants and cveating new markets for
itself; or it can expand by acquiring the plants and markets of already
egstablished firms. If growth is considered profitable, then the firm
will choese the merger methed of expansion only if it is considered more
advantageous than the internal expansion on this point. J.F. Weston
has included among the motives for merger the desire to achieve
econemies of large-scale production, distributien or advertising

6b
economies, or the financial adventages of large size. These are of

course motives for expansion and not necessarily for the merger metheod

of expansion.

6a However, it is not implied that there sre slways economies
related to size.

6b doF. Weston, The Role of Mergers in the Growth of Large Firms
(Berkeleys University of California Press, 1953), p. 86.
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Merger Activity in Perspective

Before we begin a discussion of the wreasons why businessmen might
agree to a merger, firet we shall explain some of the causes of nerger
waves. This invelves an explanation of relationships between merger
vwaves and historical developments. It is hoped that the explanation
would aid the understanding of why there are peaks and other times
troughs in merger activity.

In general, factors such as the rate of industrial growth,
development of an interregional transportation system, and the
development of & broad and strong capital market are important for
merger waves. To the above list should be added factors such as the
level of technelogical development and motivations toward market control.

One of the popular explanations of the early merger movement is
that it marked a period in the United States® economic development in
which retardation of growth set in. It was interpreted that nergers
were devices whereby producers could preserve profits in the face of
8 lackening demend and greater pressures of competition. Watkins has
described the historical trends to which he attributed the retardation
in market growth: the closing of the frontier, the slackening of population
growth, the slowing of technelogical change and the post 1873 secular
decline in prices. In his view, these various t@nd@nciés converged at
the end of the nineteenth century and set the stage of the merger
movement which he described as "a centralizing phase in the organization

8
of industrial contrel in the United States.” However, proponents of the

T see Ralph L. Nelson, Merger Movements in American Industry 189%-
1956 (Princeton: Princeton University Press, 1959), p. 7l.

8 Myron Watkins, Industris]l Combinations and Public Policy
(Cenbridges Cambridge University Press, 1927), b. 16,
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reterdation theory have emphasized that it is retardation in individual
industries rather then retardation in aggregate industrial growth that
is important in merger behavior.

Another popular explanation for merger movement at the end of the
last century is the development of & national net-work of railroads.
The development brought about & fundamental change in the nature of

markets for goeds. Nelsangfound that the merger wave around the turn
of the century occurred during a large and protracted expansion of the
railread system and during a substantial decline in the relative cost
of transportation. He also discovered that a considerable part of
total 1895-190k merger activity in the United States in menufacturing
and mining toek place in those industries in which trensportation costs
were larger relative to the price of the pr@duct}o

In aneother study?lProf@ssor Markham in explaining the timing of
the first great waves of mergers in the United States, found & cor-
relation between intense merger activity and the period of rapid rail-
road building and in the 1920%s the rise of the motor car and motor
transportation and a new advertising medium. He concludes that mergers
have undoubtedly come about as adjustments to major innovations bhaving

iz
& rapid and pervasive effect on the entire 2conony.

9 Felph L. Nelson, Merger Movements in Americen Industry 1895-1956,
ﬁga Cite, pa 88@

10 1bid., p. 88.

11 3.w. Markhem, "Survey of the Evidence and Findings on Mergers,”
op. cit., p. 181,

12 1big.
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Another explanation of the timing of merger wave is the develop-

13
went of an organized large-scale capital market. Empirical evidence

suggests that changes in the number of mergers per year appear to be
especially closely related to the gyrations of the stock market. This
implies that major declines in merger activity have usually coincided
with stock market slumps. Nelson found cyclical deviations in the
number of mergers occurring per year between 1895 and 1954 to be
positively correlated with deviations in stock pric@s%h

However, the reasons why merger activity tends to rise with stock
prices end tends to decline when they fall are very complex. Neverthe-
less, it should be noted here that owners of firms expecting eventually
to sell out find pericds when stock prices are nearing possible peak
a particularly favourable time to execute their plans, whereas they
may decide to hang on for awhile longer when stock prices are falling.
Acquiring firms find funds for acquisition easier and less costly te
obtain when stock prices are high and this may dominate their decisions,
despite the fact that the prices they must pay to merger candidates are
also higher. However, the relative importance of these and other

factors governing the timing of mergers is not fully understoed and

more research is needed in this field.

Specific Metivations of Mergers

We can now examine the specific inducements of the firm to prefer

expansion via the merger method rather then by the internal methed. The

13 see: U.S. House of Representatives, Committee on the Judiclary,
Anti-Trust Report, The Celler-Kefauver Act¢ Sixteen Yearsi-of Enforcement
(Washington, 1967), pp. 11 and 39.

1B 1piq.
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merger technigue has the sdvantage of helping the expanding firm to
overcome entry barriers inte new fields and to reduce the abgsolute cost
advantages of large sized competitors in its present Tield of production.
Any firm which embarks on @ poliecy of diversification will be at a dis-
advantage compared to the established Tirms in the same line of productien.
Esteblished Pfirms have the relevant patents and tehenical “know-how"
their merket pesitions will be established and through widely advertised
brand names the public will be familiar with thelr preductsy they may be
vertically integrated which could ensure & readily avallasble source
of supplies and distributien channels; new issues of their stock will
enjoy the confidence of the investing public; they may be enjoying
econoiiies of scale as & result of their own past expansion. Many of
these disadvantages mey be reduced if the firm can acquirs an established
going concern.

Plants ean often be acquired at considerably less than their
veproduction cost. In addition, the firm may also acguire an experienced
team of managers, as well as an experienced technical and labour force.
Furthermore, new products, new processes, new plants, new productive
orgenizations, patent rights and a valuable market pesitien, all will
have been obtained which might otherwise have taken years to build up.
Thus, the firm can enter its new market in the preferred position of an
established competitor since the entry barriers to some degree will have
been surmounted. However, it is not suggested that there is no limit
to the process of expansion. The limit to the rate of expansion will
be provided by the managerial problems of regulating the relation between

the parent fiyrm and its new acquisition, and the problem of working out




a consistent general policy. However, the problems of co-ordination

and integraetion are likely to be lighter for the firm where its ac-
guisitions complement or supplement its existing activities partly
because of the past experience of its management. “Thus the existing
resources of our firm will not only limit the extent to which sucecessful
expansion can be effected through adgquisition, but will also influence

15
the direction of external expansion.”

Financial Considerations

Consideration of the financial aspect of & business is & reason
why the external method of expansion is preferred to internal expansion.
Problems of finsncial disadvantages refer to the difficulties which a
Pirm encounters in raising new funds for further growth and expansion.
It may be more feasible to finance an acquisition than to finance

internal growth. It becomes attractive when the securities of an

51

existing company are selling et substantially less than their book values.

The under-evaluation of the publicly traded stock of & firm would result
mainly frem the lack of knowledge on the part of the investing public
of the value of the firm, a lack of confldence in its management, or a
discoeunting of the less marketable stecks for lack of liguidity.

The laek of capitel can serve as a barrier to new entrants to a
particular fields The desire for a firm to grew and accept challenge
is ¢lear. Through growth profits are made; and the pf@fits.@an be used
in many ways: to re-invest in the busin@ss, to pay dividends and as &

source of funds to maintain the operation of government machinery.

15 Penrose, op. cit., p. 129.
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Growth has serious implicatiens: It refers to the physical expansion
of the business; or it can mean the improvement in product quality as
well as quantity of sales. And it could be improving the efficiency
of operations and development of & completely new product line or
diversifying into other industries. After undertaking growth through
acquisitions, the expanded business may appear &s & less risky pro-
position in the eyes of the investing public, because the purchased
facilities may have already demonstrated its revenue-earning capacity
and the issue of stock in the market may be facilitated as & result of
this quickly atteined larger size. Butters, Lintner and Cary pointed
out in-their study of the recent merger movement in the United States
that an impertant motive for acquisition was the desire of the acquisting
firm to obtain the working capital of the @@ller}6

However, Professor Markham in describing the waves of mergers
in the United States during the period 1897-99 and 1926-29, both of
which rose to their peaks with concomitent rapidly rieing stock prices,
stated: "The most important single motive for merger at the peaks of
merger movements seem to have been promotional profits ... Both perieds
were marked by easy money and & securities-hungry public. This
environment gave rise to & new type of entrepreneur - the producer of
merg@rsa%T The professional promoter of mergers, whose role was often

played by the investment banks, issued the stock of the newly in-

corporated company in return for the plants of the original concerns.

16 J.K. Butters, J. Lintner, and W.L. Cery, Effects of Taxation -
Corporate Mergers (Harvard University, 1951), p. 231.

17T Markhem, op. cit., p. 181.
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These mergers had one common feature - the whole was greater than the
sum of its parts while the difference between the two was the promoter s

profits.

New Product-New Plant-New Production Organization

The Butters, Lintner and Cary study indicates that the severity
of cyclical fluctuations of & business motivated many Tirms to diversify
into new products by merger. The rationality for adding a new product
line is to reduce the effects of cyclicel fluctuations which are familiar
business characteristics. TFor example, a manufacturer of building hard-
ware can drop certain slow moving items if he discovers that inecreasing
labour costs have made short production runs unprofitable. To replace
these items, he can purchase another firm which for example makes a line
of home workshop tools. The reason for the purchase is the belief that
new products have a different cycle from those of his own. He may &also
believe that the existing merketing organization can be used to sell the
new products thereby reducing unit ssles coest.

Butters, Lintner and Cary, quoted as an example, the McGraw
Electric Company, & manufacturer of light household electric appliances,
in recommending the acquisition of the Wire Material Company to its
shareholders explained: "The line of products of the Company will be
considerably diversified as compared with McGraw’s present line. This
diversification will be primarily in the capital goods field in which
McGraw has not participated te any important degree up to the present
time. The industry in which diversification will take place is a

necessary end important adjunct to the electric utility industry, the
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expansion of which history has shown follows primerily population growth
and industriel development rather than economic fluctu&ti@nsés

Bmpirical evidence suggests merger ceses where new products were
added to a given preduct-line in owrder to replace declining products of
merchandise with products which had favourable prospects. In other cases
new products were needed simply because they could be marketed aleng with
the old ones at no substantial increase in selling expenditures; or
because they allowed other sevings in overhead costs. Equally important
is the fact that acquisitions heve been made with the hope of improving
the purchaser’s competitive position by enabling him to “offer a full
line" to customers. This is rarticularly attractive to smaller firms
which are in competition with larger corporations with full preduct lines.

The existence of excess capacity in an industry may arise for a
variety of reasons including a decline in demand, increased foreign
competition, overexpansion of the trade in the past or the intreduction
of new or improved technological methods. During the war years, thig
phenomenon presented itself in certain British industries such as steel,
shipbuilding, flour-milling and textiles and many amelgamations and
centralized marketing schemes were carried through with gevernment
support and approval, as part of a process of rationalization for
gtability and pr@gr@ss%9 Technological change by intensifying this

problem of surplus capacity may accelerate the merger process and

acquisition, with the result that a cenvenient way of intreducing the

18 Butters, Lintner, and Cary, op. cit., p. 225, quoted from McGraw
Electric Co., Notice of Special Meeting of Sharehelders, July 12, 1949.

19 5.H. Dunning and C.J. Thomas, British Industry (Londons
Hutchinson, 1961), pp. 44=L7,
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new techniques is found with the least disturbance to industry as e whole,

Quetae System

Where there are arrangements celling for a divisien of trade
avallable or for the allocation of scarce raw materials, merger may prove
to be the easiest way for the firm to expand its share of the market.

In the British Cement, flour-milling and sugar refining industries in
the inter-war years, many acquisitions and take-overs were motivated by
these privately-organized or officially-sponsered market sharing
arr&ng@ments%o

Also the attitude of & society towards certain business practices,
as shown in its anti-monopoly laws, has induced many mergers and take-
overs. The 1898-1903 American merger movement, which ceincided with a
relaxation of incorporation laws, the widening of national markets
increasing the marketebility of securities was preceded by the passing
of the Shermen Act in 1890, Given this expansionist economic climate
and the fact thet the recent legislation outlawed collusive activity,
businessmen sought to engage in practices as one firm ard in that which

21 22
was outlawed when practised by separate entities. Britten observes: The

recent merger activity in Britain®s more concentrated industries, such
as man-made fibres, oll refining, tobacco and sugar, reached a peak in
1959-61, and may have been stimulated by the fact that the restrictive

Trade Practices Act of 1956, while ralsing & presumption that price-fixing

20 R, Evely and I.M.D. Little, Concentration in British Industry
(Cambridge University Press, 1960), p. 188.

21 yeston, op. _cit., p. 82.

22 3, Britten, The Observer (March 8, 1964}, p. 7.
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and other restrictive practices were ageinst the public interest, left
firms free to combine their efforts through merger.

As mergers generally involve both a buyer and seller, one would
expect the factors which influence the seller to be different from those
of the buyer. In view of this, we are now considering the motivating
factors of a seller in a merger transaction. These considerations have
been divided by Butters, Lintner, and Cary into: menagement reasens,

23

investment ressons and taxation reasons.

Management Considerations

As & firm grows bigger and bigger, top management job may become
more complex. A combination of different factors of varying degrees
would make it so: increased technological complexity; greater govern-
ménﬁal.r@gulati@n of business practicesy difficulties of finding
supplies of useful raw materials; and above all rapid improvements in
the techniques of management and administration of large firme that
are seecking ways to grow further. The hey day of "one man" menagement
is & thing of the past since management is new the job of & team. This
is characterized by the managerial revelution of this century, dramatized
by the control of large firms by salaried managers.

Mergers motivated by the shertage of skilled management personnel
may be classified inte three broad groups: (1) Firms too small to afford
& well rounded team but too large to be run effectively by few people

(usually 2-3). Such firms are usually taken over by companies which

23 Butters, Lintner and Cary, op. cit., pp. 205-222.
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have an adequate executive group of managers. (2) Many firms previeusly
owned and menaged by families. Such firme are usually sold when it
becomes evident that the families ecould no longer provide the managers
themselves, or when they could not hire the servies of & guelified
executive team. (3) Increased technological complexity of almost every
industry, tight labour market and th@zﬁifficulti@s of finding inputs
during inflationary periods. Bushnell has emphasized that the require-
ments of modern industriel organizations demend that & successful
manager to know the technigues & medern administration including o
working knowledge of accounting, personnel mnanagement ; time and metion
studies and merket analysis.

In their study, Butters, Lintner end Cary found that management
considerations were more impertant in the sale of smaller companies.
The most prominent motivation cited was the desire of the oWner-manager
to retire and in the usuel case, for various reasons, there was the
dearth of adeguate management succession. Where the owner-manager
has most of his wealth invested in the business, he becomes reluctant
to expose his family to the financisl risks involved in abdicating

control of his business in faveur of an untired successor.

Investment Considerations

Investment considerations are motivations in merger transactions.
The expectation by en owner that his holdings will decline in value for

various reasons, either suddenly in the near future or graduelly over

2l Bushnell, op. cit., p. 366,



the years can lead to & sale. In any case, it may be that the investment

motive for sale is simply the normal desire of an investor for grester

diversification and improved quelity and merketability of his investment

holdings.

Taxation

In many merger transactions, tax considerations had generally
played & motivating role: Butters, Lintner and Cary found out in their
study that taxation was given as & major reason for the sale of many
firms. In suéh merger cases, the importance of taxation will depend

on the tex structure prevailing in the particular country, and so the

impact of taxation as a motivation for sale will vary with the particulsr

prevailing circumstances. For example, the impact of thh estate tax
on the owners of family businesses will be reinforced by the combined
effects of high income taxes. Owners of business wishing to pass on
their holdings te their héirs must accumulate large amounts of ligquid
assets irn order to provide for thelr estate taxes and for other
liguidity needs. The personal income tax can make the accumulation
of such funds very costly. The recent tale of Iabatt shares to an
American brewery provides an example of a sale which was prompted

by the problem of finding & large amount of cash to satisfy the
succession duty collectors?s An undesirsble conseguence of succession

duties and the ensuing sale of Canadian small family business is

that in a large number of cases the purchase has been msde

25 The Winnipeg Tribune (February 28, 1964), p. 6.
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by foreing interests at a time when Canadians are becoming suspicious

of alien ownewship and control of their businesses.

Reduction of Competition

And finally, we now turn to the motive which is perhsps the most
frequently advanced explanation of merger - merger for the reduction
of competition or for market monopolization.

Since merger does not add capacity in the market, such & mede of
expansion does not intensify existing competitive conditions as does
the direct entry, through internal expansion, of & firm into & new market.
In fact, expansion by merger, since no capacity is added, is not entry
and no appeal can be made to the generally accepted competitive benefits
from entry. Expansion in this way avoids the downward drag on prices
that might follow from expanding by building. However, where an industry
is "sick" and suffering from "toe much competitien,” merger may be the
route chosen te bring more stable conditions to the merket. Under
conditions of cut-threat competition, manufacturers undercut the prices
of each ether and thus eliminate each other from the market in order to
have & virtual monepoly. Sometimes the competition becomes so severe
that no one can make anything out of the trade. At this stage the
industrialists realize that to gain survival for all, each must surrender
something to the common cause. In this regard the elimination of the
wastes of competition thus becomes an impelling motive to the formatien
of mergers in industry.

Nevertheless, we can find at the other extreme the ambitiocus

“empire-building” entrepreneur who may be seeking monopoly profits through
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market domination. Through mergers, the revenue curve of this firm may
become less elastic and the value of the acquived firm to him would be
increased correspondingly. To this entrepreneur, with extensive ambitions
to achieve impressive results in a relatively short period of time, the
mergey route may be the only practical route to his gosl.

We can trace the period of mergers for menopoly in the United
States (1887-190k) when the great trust, such as Standard 011, United
States Steel and American Tobacco were conglomerated through mergers.

In Canada, perhpas the best example of monopely achieved through merger
and other predatory business practices was provided by the mateh industry
and the activities of the Eddy Match Company. To this must alse be
included the activities of the Electrical Reduction Company of Canada.

Markhem was observed tha§6”the path of economic theory and merger
literature have rarely crossed,” which has led in many studies to the
improper conclusions that mergers have generally resulted in menopoly
and that monopoly has been their goal. In conclusion, it must be
emphasized that the explanation of merger cannot be & simple monocaussl
one.

The purpese of this chapter has been to underline the basic driving
force behind medern corporate firms - the urge to expand for the sake of
the firm. We have seen that external expansion or merger has many
advantages 46 offer the expanding firm over the internal methed of growth.
However, we have seen that this underlying drive for expansiocn covers a
wide gamut of motivetions ranging from a desire to meintain a going enter-

prise on one hand and on the other to ¥eap the benefits of large-scale

26 I‘&arkham; @Ee Cite, Po 1}4-3e




productione Merger is an integral part of the competitive business
process - the strong absorbing the weak, & useful method for the entry
and exit of liquid assets and entrepreneurial talent seeking employment
in market areas which avre viewed with varyind degrees @f‘optimisme

27
Take-Over of Cansdian Firms by American Firms

We now turn to the motives of take-overs of Canadien firms by

American counterparts in the early 50%s. Before and during this peried

American manufacturing firms inveded the Canadian market in two distinet

ways: The parent company usually bullt a branch plant in Canada; or it
acquired one by buying shares or assets of an existing Canadian plant

or firm. Differences in the general economic envireonment between the

tWwo countries have been suggested as one of the possible explanations.
The environment includes such factors as taxation, monetary and fiscal
policy, tariffs and the level of economic activity.

It is noted that in the early 50%'s Canada adopted a tight or
restricted monetary policys and it is suggested thet this policy
favoured American take-overs in Canada. In addition, it is also
suggested that another cause for the increased rate of take-overs by

Americen firms has been the amendment to the Clayton Act by the Celler-

Kefauver Act of 1950. This amendment may have forced firms which sought

to expand by mergers to seek scguisition in ether countries including
28
Canada. On this new policy Professer Markham observed its effects:

The new policy will force individusl corpeorations to consider more

27 This is & serious problem in Canads, although legislation was
not in effect te deal with it. Alse, it is not only American firms
that are not inveolved.

28 J.M. Markhem, “The New Antitrust Policy," 30 Iaw ard Contempora
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seriously the alternatives to the scguisition of domestic companies as
means of company growth and preduct diversificatien. For the large
corporation on which entitrust pelicy has been turned, the logical
alternative to such domestic acquisitions is the acquisition of foreign
companies especially in Western Burope. It is argued that this "new
policy”™ might have driven American firms to acguire Canadian firms.
However, it can alsc be said that other forces would have contributed;
for firms can always expand where the merket opportunities ave favourable
and in the ebsence of constraints businessmen cen always react to the

circumnstances.




CHAPTER III

CANADIAN MERGER IEGISIATION

This chapter will provide a brief ocutline of the historical
development of Canadian anti-combines legislation as a background
against which merger policy may be seen. It has been observed from
the foregoing discussions of the motivations and consequences that
mergers can never be considered as per se offences. Some mergers will
do little to affect the structure of an industry. In particular
cases, the likelihood that a merger will result in detriment to the
public through its effects on concentration and competition is very
often counter-balanced by pessibilities of benefits, with the result
that in discussions of mergers, the desirabllity of a selective merger
policy is implicit. At a later stage in the discussion, there will be
an examination of some of the reports of the Restrictive Trade Practices
Cormission and the case law on mergers in an attempt to investigate
how effective Canadian merger policy has been.

In contrast to the British approach, Canada has made combines
control a matter of criminal law, relying on the legel process and
judicial remedy. This implies that all acts prohibited by the
legislation are criminal and the offences are punishable by fine or
imprisonment. Alsc in Canada, the participsnts to a merger are imnocent
until they are found guilty and the burden of proof lies with the government.

The merger wave at the turn of the century in a number of
important Canadian industries such as steel, cement, asbestos,

canning and meat-packing gave rise to certain monopolies and near
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monopolies and led to the demand for legislative action. The Caenadien
legislation like the United States Shermen Act, which followed in
1890, represented the protest of still predominantly agrarian society
against the abuse of economic and politicel power by industry and
business,

The phrase “anti-combines legislation” is & component of two
categories of perliamentary sanction - the Combines Invesiigation Act
and sections 411 and 412 of the Criminal Code. As it will be noted
later, these statutes (in amended Porm) date back from 1889 and 1910
regpectively.

Each enactment outlaws combinstions or agreements among sellers
or buyers - where under section 411 of the Criminal Code, the purpose
of such agreement is to lessen competition "unduly” or where under
section 2 of the Combines Act any such combination has the design or
effect of lessening competition and has “operated or is likely to
operate to the detriment or against the interest of the public." Thus
before the améndment in 1960, each was in some degree supplementary
to and duplicative of the other.

The origin of the Canadian Combines legislation lies in & Select
Committee of the House of Commons report of 1889. The Committe found
that combinations existed in respect of & number of widely used
commodities and services, and recommended legislative action. The
Act of 1889 was the result of this legislation and became the parent
of section 498 of the Criminal Code making it a misdermsmanour to cone-

spire combine, agree or arrange unlawfully:
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(2) “To unduly limit the factliities for transporting,
producing, menufacturing, supplying, storing in any
article or commodity which is subject of trade or
commerce; '

(b) To restrain or injure trade or commerce in relation
to any such article or commodity or -

(¢) To unduly prevent, limit or lessen manufacture or
production of any such article or commedity un-
reasonably enhance price thereof or -

() mo unduly prevent or lessen competition in the
production manufacture, barter, sale, trans-
portation or supply of any such article or
commodity, or in the price eof insurance upon
person or property.”

Characteristic of the Act was the ill-defined usage involved by
employing the terms "unlawfully” es well as "unduly” end "unreasonably”
to describe the offence which led to difficulties of interpretation.
After various legislative amendments the word "unlawfully" was dropped
from the section in 19003 and the wording settled into the form it
has retained te the present time.

However, under the Criminal Code there were only & handful of
prosecutions and convictions. This was due to the difficulties in
securing and marshalling of evidence in combine prosecutions.
Moreover, in & number of civil suits, the Courts refused to enforce

certain restrictive agreements because they contravened the public

policy expressed in the Criminal Code section.

Historical Evolution of Merger legislation

The first Combines Investigation Act of 1910 was therefore
enacted to correct the wesknesses of the previous Act. It sought

to supply special administrative machinery to enquire into alleged



66
combines. To a large extent the shape of Canad’s approach to wergers
wes determined in the Combines- Investigation Acts of 1910 and 1923,
both of which were fashioned almost single-handedly by Mr. MacKenzie
King. 1In this Act, the definition of the kind of "combine" activity
to be investigated was couched in a language similsr to the wording of
the combination offence in the Criminal Code. However, a significant
addition of the words "merger,"” "trust” or "monopoly" was included in
its frame of reference.

Sections 2 and 32 ef the Combines Investiggti@n Act Introduced
a gualification that to be "unlawful" the combination, mérger, trust
or menopoly must have “operated or be likely to operate to the detriment
or against the interest of the public, whether consuners, producers or
others.”

For purposes of the Act, a “m@rg@r, trust or monopoly” denetes
“one or more persons (1) who has or have purchased, leased or otherwise
acquired any control, or (2) who either substantially or completely
control, throughout any particulsr ares or distyict in Canada or through-
out Caneda the class or species of business in which he is oy they are
engaged.” It is apparent that the law allows & brosd scepe for inter-
pretation, centering in this instance, around the meaning of beth
"public interest” and “merger, trust or monopoly.” This comprehensive
definition was retained in the new 1923 Combines Act which, as subse-
quently amended, is the law today. Apparently, the vagueness of the
clauses of the legislation is an indication that Mp. King hed no
serious intention ageinst mergers in 1910 and those after. However,

an important development by the Act was the principle of investigation
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and rsport which has remained a part of the Canadian Combines ag-
ministration.

In general the legislation dig not consider "bignees" per se
as bad. Unlike other collusive bractices, big business cerried with
it a possibility of improved technology and increased productive
efficiency. Thus to contend that large-scale merger per se contravenes
the public interest in competition is to ignore the fact that, under
certain circumstances, the structural restraints inherent in merger may
be offset by an oversll strengthening of the competitive process.

Skeoch peints out that in intreducing the bi11l MacKenzie King
was careful te indicete that thewe was no attempt being made to legislate
against combines, mergers and trusts as such, the whole intention being
to prevent those large combinetions of wealth which were disadvantageous
to the public. The Minister went toigreat lengths te emphasize the
adventages to be expected from large combinations ef capitel in pro-
moting research and reducing production and distribution ceste. "There
was, obviously, no hostility to monopoly or near-monopoly, per se.
Incipient monopolies or market control, unless abused, were of neo
concerns on the contrary, they were to be welcomed for their assumed
dynamic advantag@seg The wording of the 1910 Act was similar to that
of section 498 (later section 411) of the Criminal Code. Also, it
carried forward a provision (which had originelly come into the
legislation in 1897} for the application of tarifs action to combat

monopolistic action.

114, Skeoch, "Merger laws and Issues in Canada," in Mer ers,
Consolidation and Big Business (Ditchley paper, No. 31, 1970), pp. 62-63.




Nevertheless, the new legislation was ineffective ang was lost
gight of in the problems created by the onset of the first World War.
The two outstanding weaknesses of the legislation were: (1) No permanent
agency wes established to enforce its and (2) individuals were reluctant
to set the compliceted and costly mechinery of investigation into action.
Again, although the legislation was never tested in the Courts, there
was some doubt as to its constitutional validity, since it did not fit
the classic definition of criminal legislation in the sense of being a

general condemnation entailing some sanctions.,

The inflation which followed the end of the war called for &
different approsch to the problem. The 1919 Board of Commerce Act
thus came into being to repeal the 1910 Aect. A Board of three members
wWas appointed to administer the Combines and Fair Practices Act to
determine whether a combination was being operated "to the detriment
of or against the interest of the public.” The Board®s powers included
cease and desist orders {non-compliance was an indictable offence),
Power to regulate prices, profits and prevent witholdings of goeds if
the sellers were unsatisfied with price set by the Board. In the Act
& combine was defined as one which operated or was likely to operate
to the detriment or against the public interest and included "mergers,
trusts or monopelies” and the relation resulting from the purchase,
lease or other acquisitiens by any person of any control over interest
in the whole or part of any business of any other person. The Act was
found to be unconstitutional due teo the fact that control of prices of

necessities could not be upheld under the heads of criminal law,




However, it is to be observed that the legislation corrected
two of the main weaknesses of the Act of 1910: namely the sbsence of
& continuing enforcement authority and the initistion of investigations
only on the application of interested private individuals.

The Act of 1923, which took the place of the 1919 legislation,
repaired the defect of the 1910 Act by providing for & permanent
Registrar to administer the Act. The Registrar was enpowered to make
preliminary enquiries into suspected combines upeon direction of the
Minister or formal application of six bersons, or on his own initiative.
A declsion after the preliminary enquiry that a formal investigation
was necessary meant that the case was entrusted to a special commissioner.
As already pointed out, the comprehensive definition of combine, mergers,
trusts and monopolies of previous legislation was retained, but no sd-
ministrative power to order the cessation of activities was provided
for.

A number of investigations were commenced under the Act of 1923,
but the effect of the depression contributed to a search for other
metheds of contrelling business practices. In 1935, legislation,
comparable to the 1919 experiment, was enacted and purported to give
an sdministrative tribunal the power to regulate the operation of
combines by administrative direction. Again, these provisions were
declered ultra vires of the Federal Parliament.

During the period of the wer time control of the economy anti-
combines activity was suspended, but was underteken again after the
war. In 1950, the MacQuarrie Committee was appeinted te review the

anti-combines legislation and recommended such changes as would "make
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it a more effective instrument for the encouraging and safeguarding of
our free economy.” Certain suggestions were made by the committee,
not the least of which was the recommendation to abolish ressle-price
maintenance, which was given immediate effect. The Report also advecated
the division of the functions of investigation and report between the
Director of Investigetion and Research responsible for initiating
inquiries and gathering evideuce, and the Restrictive Trade Practices
Commission, an independent tribunal created to appraise the evidence
80 gethered and make a report to the Minister of Justice. These
changes were duly incorporated in the Combines Investigetion Act of
1952. The Act provided for 2 Director of Investigation and Regearch
end for a Restrictive Trade Practices Commission (not more than three
menmbers). No new prohibitions te strengthen the merger and monopoly
provisions were introduced in the Act except for action against price
discrimination which was prohibited. Section 498 of the Criminal Code

was amended to section 411 (later section 32 of 1960 Act).

The Combines Investigstion Act 1960

The law relating to the control of mergers is found in the
Combines Investigation Act of 1960. This lew unlike its British
counterpart is part of the criminal law. Thus, it is an indictable
offence to form a merger in nen-service trades whereby competition
is or is likely to be lessened to the detriment of the public interest.
As we saw earlier, the main étr@am of anti-combines legislation in
Cenada between the Acts of 1923 and 1960 was duplicated in tweo separate

enactments, each of which prohibited the same set of offences; but



atteched to it seemingly different standerds ef legality. The Criminal
Code prescribed actions illegal if done "unduly,” while the Combines
Investigation Act if done "to the detriment or agasinst the interest of
the public.” This created difficulty for the courts, on the gquestion
of whether "unduly” and “to the detriment ef the public” was meent to
convey the same or different meanings. As for mergers, the effence
was of being "a combine” by way of a "merger, trust or monopoly” and
this offence appeared only in the Combines Investigation Act and
therefore was subject enly to the criterion of public detriment.

Criticisms of the anomaly led to the amendment in 1960 of the
lesislation. It is now an offence to be & party or privy to s merger
oy mouopoly as defined in the legislati@n% Among inportent changes
in the legislation is the transfer of sectien 411 of the Criminal Code,
i.e., the sectlon heving te do with restraint of trade to the Combines
Investigation Act (1960). Section 411 of the Code, which prohibits
conspiracies in restraint of trade became section 32(1) of the Act.
But section 2 of the Act which had previously contained the definition
of a “combine™ which included agreements, mergers, and monopolies was
dropped. The word "trust" was eliminated end previous definitions of
"merger"” and “menopoly” was split up into separate definitions for
"merger”™ and "monepoly.”

These new definitions ere covered in sub-sections (e) and (f)

of the new gection 2. It is worth the whille to note that before the

2 8.33 of the Act providess “Every person who is a party or privy
to or knowingly assists in, or in the formatien of & merger or monopoly
is guilty of an indictable offence end is liable to imprisonment for
two years."

71
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amendment in 1960 a merger was prohibited if it "has operated or is
likely to operate to the detriment or against the interest of the public.”
But under the 1960 eamendments & merger is prohibited if the result is
that competition "is or is likely to be lessened to the detriment or
against the interest of the public.” Section 33 also declares illegal
"monopoly"” within the meaning of section 2(f), that is, a situation
where one or more persons substantially or completely control throughout
Canada or in eny area of Canade the class of business in which they are
engaged, and where they have operated or are likely to operate such
business to the detriment of the public. These provisions of the Act
are considerably less effective then the conspiracy section in re-
straining monopolistic tendencies in markets characterized by a few
sellers or & single seller.

Commenting on these offences, Gosse in 1962 stated: "The success

of the merger and monopoly provisions of the Act as an effective regulator
of competition in Canada has been negligible. There has not been a
single recorded conviction in respect of a merger since the effence
was creeted in 1923. In the four prosecutions dealing with mergers,
the Crown has failed on each occasion to satisfy the court that the

3
Act has been vielated.”

In examining the present merger provisions of the statute, those
ceses under the now-repealed “combine” offence may be relevant te shedding
some light on what the fourts have considered is or is not detrimental

to the public interest, and they should indicate to what extent the

3 Richard Gosse, The Iaw on Competition in Canada (Torontes:
Carswell, 1962), p. 140.
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judiciary considered the case law on the Criminal Code section (now
section 32(1) ef the Act) had a bearing on "combines" prosecutien under
the Act. What these cases say in these respects will, presumably,
determine hew the "now" merger requirements of the statute will be
interpreted. “Merger" now means the acquisition or centrel of the
business of & competitor whereby competition is er is likely to be
lessened to the detriment or against the interest of the public. Unlike
previous legislations, it 1s new enly those mergers that lessen com-
petitien te the detriment of the public that are offemsive.

Of special interest in the 1960 prevision was an injunction
provision allowing court’sipower to dissolve an effending m@fg@f of
monepely witheut the necessity of ebteining a convictisn. A change
in terms of precedures also occcurred in that proceedings could be
instituted te the Exchequer Court of Canada which had the general
effect of moving the cases immedlately into a siungle, specialized court
to hear competitien pelicy cases. HpwWwever, the pouwer to éﬁéé@lV@ a
merger has as yet not been used; ind@edf it has never been used in the
histery of the legislation.

In Britein, it is the government through the Beard of Trade
which refers merger caseé for investigation te an a&ministr&tive
tribunal - the Menopolies Commission. The final decisioen on issues
of the public interest is made in the House of Commons, where the
Commission®s weports are debated. Unlike the Canedian legisletion,
it iz the British Parliament which gives seme statutory direction as

te what is or is not in the public interest.




T

The Court®s Interpretation of the Public Interest

The state of the Canadian Combizgs law in meny respects owes a
great deal to the fact that the Supreme Court has leamned on the common
law of Englend in interpreting the legislation. This has been due to
& number of factors which include the tradition and rule of precedent;
and the lack of adequate statutory direction by parliament on the

b
meaning of "unduly” and of what was to be contrary to the public interest.

But how have the courts viewed the question of the public interest
in merger cases? Has the bench examined the actual economic advantages
or disadvantages to the public of each "combine® that has been brought
before it?

In most cases, the courts have interpreted "detriment to the
public” in the merger and monopoly sections in the same way as they have
interpreted “"unduly” in conspiracy cases; that is, they have not been
concerned with actual economic detriment or benefit in particular cases.
Gosse points out: "The per se rule has been adopted and any consideration
of the effect, in fact, on the public interest of any price arrangement,

?,

Up to the present time, the courts have felt that the purpose

merger, or monopoly has been irrelevant.

of the legislation has been to protect the public interest in the
common law right of the indiviudal subject to enter into competition
with his fellows, and that they believe that the public interest is
only affected when the object or effect of & merger is to suppress

competition.

b 5,32(1)(c) of the Combines Investigation Act, 1960.

% Gosse, op. eit., p. 18k.



The uncertainties regarding the interpretation to be given 1o
the public interest have been reflected in twe merger cases to come teo

court. In R. v. Canadian Breweries, McRuer, C.J.H.C. declared that the

words in the public interest provision, "... for the purpose of the
prosecution ... have substantially the same meaning as the word "unduly"
as used in its context in section 411 ....

Justice McRuer concluded thet the merger had net conferred on
the accused the pewer to carry on its activities without competition,
or substentially witheut cempetitien.

However, in the case of R. v. British Columbia Sugar Refining Ce.,

Mr. Justice Williams agreed with McRuer®s analogy in the Canadian
Breweries® decision in calling the code cases to assist in the inter-
pretation of the Act. Williems, C.J.0.B. saids

¥... the Crown in this case must not only esteblish that

as a result of the mergers, the accused acguired the

"power” referred to ....3 It must also esteblish excessive

or exhorbitant profits or prices. The Crown has not

attempted to estgblish exhorbitant profitsy its attempt

torestablish exherbitant prices fails.” 7
He added that the Crown must alse establish & virtwel stifling of
competition. In other words, according to the courts in particular
cases, & merger must virtually eliminate competition before it becomes
"undue™ and also to establish & specific detriment.

The weight of judicial opinien in Gosse®s view is that all that

matters is whether competition is suppressed. Gosse considers - v

6 R. v. Canadian Breweries (1960) 33 C.R. 1 at 6.

7 R. v. British Columbia Sugar Refining Co. (1960) 32 W.W.R. at

633.

5
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that the lack of sophistication of the courts will in this respect

not be improved until parliament gives some satisfactory direction as

8
toe what is or 1s not in the public interest.

Application of the Merger Provision

Up to the recent past, the application of the merger provision
had net been successful and in view of this merger, policy has recently
been under review in Can&da? One reason for the ineffectiveness of
the legislation as evidenced from the courts® decisions suggests that
the courts, as already pointed out, were more concerned with the
exisﬁenc@ of monopoly than with lessening of competition. There has
not been a single reported conviction in respect of mergers since the
offence wasg created in 1923.

At this stage, it is necessary to remark that after the Creown
lost both the Sugar and Beer cases, it becomes appsrent thet the
Director of Research and Investigations and the courts were using
different criteria in merger cases. For example, in the Beer case,
the Director alleged that the arbitrary elimination of competition by
Canadian Breweries deprived the consuming public of benefits which
otherwise might have flowed from the normal interplay of competitive
forces. Thus the Directer concluded that the public is deprived of
opportunity to choose from g wide and diversified rang@ of brands,
types and qualities of beer. The Director charged that in general
the merger and closure activities by Canadian Breweriles were

monepoligitc in their nature and were not in the public interest.

8 Gosse, op. cit., p.

9 The Tconomic Council of Caneda for a time was investigating
the whole of the Canadian Combines Legisletion.
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As the court®s decision shows none of the above criteris was relevant
to the case.

In the Sugar report, the Director had focussed on three mein
criteria: (a) the relevant market share which extended the dominant
position of British Columbis Sugar Refin@ry thereby eliminating the
competition of its most important rival in the Western market; (b)
the economic effects such a8 economies of scale, cest reductions, as
the acquisition of substantiel int@r@st in Manitoba Sugar may remove
the downward pressure on prices and costs formerly executed by
competitive Porces, etc., and (c) the fate of new and established
firms in the industry. However, as the court’s decision showed, none
of the above criterie was considered as enough evidence for & cenvictien.

However, in en effort to acqueint the business community fully
with the range of factors considered by the Combines Branch in assessing
& merger, the Director, in his 1966 Annual Beport, pubiished the
following guidelines (criteria) that would be relevant:

1. Is there a sensibly defined proeduct feor which there are
no clese substitutes?

2. 1Is there evidence that & substantial market is likely to be
affected by the merger and is capable of fairly unambiguous
definition?

3. In the absence of competition emong domestic suppliers, is
there evidence in the form of a substantial tarif? er
stetistics showing that only & small preoportion of the
market is supplied by imports, that foreign suppliers
cannot be looked te, to protect the public?

4., Is there reasonable assurance that there 1s no significant
government regulation?

5. Is there evidence that existing concentration raties are
high or that there is & large slze differential between
the acquiring coempany and ite rivals?
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6. Is there evidence that the barriers to entry in the industiry
are high or that they will be raised by the merger or that
new firms havernet in fact entered the industry for some
significant periecd of time?

T« I8 there evidence that competition remaining in the market
is likely to be ineffective?

8. Does the acquiring firm have & history of growth by merger
or & history of coercive predatory action or any other anti-
competitive behavier?

9. Is there any evidence of intent to reduce competition or to
dominate the industry?

10. Is there any likeliheed that there will be foreclosure of an
importent market or source of supply te firms unconnected
with the escquiring Lirm?

1l. To what extent is there evidence of a real possibility ef
increased efficiency via economies of scale or transfer of
assets from Incapable into capsble hands?

12. Is there divect evidence of detriment such as excessive
piefits oy price enhapcement feollowing the merger?

Neverthelesg, whether these criteria bhave been applied in such a way
as to Justify the claims that the Branch was going te take a radically
different line from the courts is questionsble.

With the background of issues and problems invelving merger
legislation and its application, three most important merger cases
will now be reviewed. Two cases were lost by the Crown. The first

case was Regina v. Canadian Breweries ILtd. (the Breweries or the Beer

Case), and the second was Regina v. British Columbia Sugar Refinery

Co. Itd. (the Sugar case). The Breweries case wes the first prosecutien
of its kind in Canade which was based solely on the operations of the

accused as & nerger.



Two basic pronouncements arose from those decisionss

{2) that in order to prove that a merger has operated or is
likely to operate to the detriment or against the
interest of the public it must be shown that its effect
is the virtual elimination of competition, i.e., a
virtual menepely}

(b) that this detrimentsl effect must flow from the merger
itself and net from any collateral agreements or acts
which might haeve been entered inte er dene by the
acguiring company witheut reference to the merger.

The Report Concerning an Alleged Combine in the Manufacture, Distribution
and Sale of Beer in Canada

The first major decision concerning mergers under section 32 of
the Combines Investigation Act was mede in 1960 by the Supreme Court in
Ontaric. It was a classical example of az "take-over" bid. The purpose
of a take-over may be either to make possible large-scale productiecn
or te obtain a larger share of the market. This court®s decision
which established that there is no merger problem under the Act unless
the fusion of firms creates & monopoly situation was taken in R. v.

Cangdian Breweries Itd. Two developments have helped shape the present

structure of the Canadilan Brewing industry. In the first place, the
industry may be regarded es a regulated one since provincial governments
have the statutery wright to contrel conditiens under which beer may be
S@lde Secondly, due to a series of mergers since 1930, the structure
has been changed, from one of numereus relatively small producers to
one where there ave three deminant manufacturers. These operate on a
miltiplant basis in most of Cansda.

In 1955, the Commission reported on an alleged combine (by way
of & merger, trust or m@n@pely) in the manufacture, distributien of

sale of beer in Canada. The preocess started in 1930 when Canadian
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Breweries was incorporated for the express purpose of scquiring smell
breweries in an attempt to dominate the industry in southern Ontarie.
Thus the Commission expressed that this was a deliberate program designed
to place the compeny in & dominant contrelling position in the brewing
industfyfo

Between 1948 and 1960 Canadien Breweries had also extended its
operations by acquisition to Quebec and Western Canada. In Quebec
the company acguired the multiplant firm ef National Breweries which
was the largest producer there. Through ite centrolling interest in
Western Canade Breweries Ltd., a hﬁlding company contrelling five
breweries and meintaining a substanitial financial interest in four
others, the influence of Canadian Breweries Ltd. had spread to Western
Canada. The five breweries contrelled by Western Canada Breweries ILtd.
accounted for a third of all sales in Maniteba, Saskatchewen and British

Columbia. As the table showe, such expansion made Canadian Breweries

Ltd. the dominent firm in the industry by 1955.

TABIE 7

11
CANADIAN BREWERIES IID.

Ares Capacity Preduction Sales
Ontario and Quebec 64% 59% 60%
Canada 51% 484 Lo%

10 Report concerning an alleged combine in the manufacture,
distribution and sale of beer in Canada, 1955 (15-16).

11 1pid., p. 3.
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The expansion had reduced the number of the chief competing
producers in Quebec from three te twey and in Ontario, Ganadian Breweries
controlled more than half of capacity, production and sales. Furthermere,
hternally the company had decentralized its operations into national
brand divisions (Carling, O°Keefe, Bradings and Dow) which ended its
policy of local brand mortality. This development im the industry
caused the Director of Research and Investigation te allege that
Cenadien Breweries Itd. was a ®cembine;® and it was pointed out that
Canadian Breweries generally paild excessive ameunts for merged firms:
®... has not been confined to those which were desired primerily for
the purpese of assimlilating them inte the wmerger, but extended to plants
which were desired primarily Per the purposes of removing them as
competitors.” The policy of acquiring and clésing down of firms,
and the high advertising expenditures incurred by the company, re-
stricted cempetition, and h@ight@ned'th@ barriers to entry. In additien,
Canadian Breweries had pr@V@nﬁ@a competition further by ether devices
suchvas market-sharing and price-fixing arrangements with the remaining

" competitors.

Canadian Breweries ILtd., “by reason of the substantial centrol
that it h&s‘&cquir@d over the brewing industyry in Canadaj by reaseon of
the manney inkwhich it has been exercised and is likely to be exercised,"
constituted in the eyes of the Director a "merger, trust or monopoly"
which either substantially or completely controls, throughout any

particular area or district in Canads or throughout Canada, the class

12 1bid., p. k.
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13
or species of business in which he is or they are engeged.

The gist of the compeny’s defence to these charges was that the
mergers were carried out with full knewledge of the provincial
authorities; provincial contrel of the brewing industry was sufficiently
extensive to preclude detriment to the public; increased concentration
of output in the industry was a natural development dictated by con-
gideration of productive efficlency, reduction in the number of
competitors meant more competition, not less, the large surviving
breweries being better equipped to sustain & vigorous rivalry; and
Canadian Breweries had performed a public service by reducing excess
cepacity and reising standards of marketing for the entire industry.

In its conclusion as regerds to the public interest, the
Commissien found public detriment in the following respects: The mergers
were objectionable because of the purpese behind it then and the methods
adopted for bringing them about; by reason of the planned program and
conseguent arbitrary elimination of competition, the consumer public
was deprived of the benefits which otherwise might have been expected
to flow from the normel interplay of competitive forces of the market,
more particularly from the competitive activities of the breweries thus
artificially removed from the market; the public had been deprived of
opportunity to choose from a wide and diversified range of brands,
types and gualities of beer, the number of brands acquired in Ontarie

14
having been reduced from some 150 to enly 9.

13 Combines Investigation Act, 1960, s. 2(f).

s Report concerning an alleged combine in the manufacture,
distribution and sale of beer in Canada, 1955, p. 101,
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In the Commission®s views, it wae Cenadian Breweries' merger
program and not natural economic development which produced th@vincf@as@a
concentration in the brewing industry. The overriding point fer the
Comnission®s conclusion was that Canada Breweries® acquisitions con-
stituted a clear-cut historical pattern of intent te monopelize. In
the Commission®s findings, the mergers and clesure activities were
monopolistic in their nature and not in the public interest. Thus
the cempany was charged of being & combine by way of merger, trust
or moneopoly for acquiring controel over, or an interest in 37 other
corporaticns in the brewing industry te the detriment or likely

15
detriment to the public interest.

The Judgment

Due to lack of applicable jurisprudence under the Combines
Investigation Act, Chief Justice McRuer referred to the meaning of
"unduly”® in section 498(1)(d) of the Criminal Code as having sub-

stantial jurisprudence (later 411(d)) as used by Justice Cartwright

16
in the Howard Smith Paper Mills Ltd. v. The Queen (1957) -

In quoting Justice Cartwright, McRuer said:

¥, .. in essence the decisions referred to me to hold that
an agreement to prevent or lessen competition ... becomes
criminal when the prevention or lessening agreed upon
reaches the point at which the participants ... become
free to carry on activities virtually unaffected by the
influence of competition ... {that) ... parliament is
taken to regard as indispensible protection of the public
interest; that it is the arrogation to the members of

the combine to carry out thelr activities without com-
petition which is rendered unlawful; ... the relevant

15 33 C.R., 1 at 2.

16 This case was a combination or agreement and not a merger.




8l
guestion becomes the extent to which the prevention and
limitation is carried out and not the economic effect
of the cerrying out of the agreement.” 17
Thus Chief Justice McRuer established the following principles
for Judgments (1) the enactment is for the protection of the specific
interest in free competition; (2) all agreements which, if carried
into effect, would prevent or lessen competition unduly are illegal;
and {3) in deciding whether the agreed limitations on competition are
undue the court dees not consider the advantages to be geined by those
that are parties to the agreement, nor is the court called upon to be
a judge of what the economic welfare of the public may be from time to
time.

Chie? Justice McRuer thought the language of Cartwright could
not be interpreted to mean that the trial judge looked at all surrounding
circumstaences and decided whether the agreement wes an undue restrictien
on competition.

"7 think it was made quite clear thet the legal meaning to be
attributed to the word unduly is & guestion of law. As I interpret
Cartwright?s language, it means this: If the agreement in gquestion when
carried inte effect wounld give the parties to it the power to carry on
their business virtually without c@mp@titiggy the agreement would be
an agreement to unduly lessen competition.” McRuer went on to state
that for the purpose of the prosecution before him, the words "have
operated or are likely to operate to the detriment or against the

interest of the public® in the Combines Act was basically the same as

1T Howard Smith Paper Mills Itd. v. R (1957) 5.C.R. at 426,

18 R. v. Canadian Breweries Itd. (1960) 33 C.R.



funduly” in the Criminal Code (s. b11).

Referring to the operations of the sccused, Chief Justice McRuewr
sald that the merger hes not entirely put the accused in a position of
moncpoly power in either Quebec, Ontario or in any part of Cenada. The
share of the market enjoyed by the accused in Ontario rose Prom 11.2
per cent in 1931 to 60.9 per cent in 1958. Concerning this development,
McRuer had this to say: *I think»it is a falr deduction from these figure
that the growth of the accused in the market is due partly to the
acguisition aggits competitors but in considerable part to an aggressive
sales policy.” Nevertheless, he cencludeds (1) that the closing of plants
acquired by the accused hes not had the effect of diminishing supplies
of beer in Ontario; and (2) the acquisition of plants did not have the
effect of giving the accused & monopoly or a substantial monopoly in

20
the market.

With respect to the pricing policy in the industry, McRuer
stated that the object of the Combines Act is te protect the public
interest against the enhancement of prices that will likely flow from
combines as defined in the Act. It matters not whether they arise out
of agreements, mergers, trusts or m@nop@li@s%l Since the prices for
beer were set by the Ontario Liquor Contrel Beard which by definitiom
were assumed to be in the public interest, for the merger to operate
ageinst the public interest, it must have prevented the provincial body

Trom exercising its power to protect the public interest with respect to

prices.

19 1hid,

20 1pig.

2l Ibid,
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Finally, Justice McRuer pointed out areas of competition in the
market left open to competitors. These include taste, services, and
packaging. The evidence shows that in these limited areas competition

22
between the accused and others in the industry is without restraint.

On the basis of his findings, McRuer asked: “Has it been proved
beyond a reasonsble doubt that the merger has conferred on the accused
the power to carry on its activities witheut cempetition, or substantially

23

without competition?;" “Has it been proved beyond & reagonable doubt that
the merger has conferred on the accused the power to control the market
so that the provincial authority in the exercise of its duty in fixing
prices cannot protect the public interest?%&aSince for both guestions
there was a negative answer, McRuer rendered a verdict of not guilty.

I+ should be pointed out that although price control for the
protection of the public interest may not be questlonable in law, yet
in econonmics there may be doubt that such control is in fact protecting
the public interest. For example, although retail prices are unifornm,
for regulation or negotiation to protect the public interest, the price
+that must be fixed or negotiated is the price the brewer recelves for
his product and not the price paid by the consuming public. Jones pointed
out that provincial authorities can fix retail prices and not protect the
public interest if all they are doing is adding a standard mark-up to
the price the brewer quotes as wholesale, but exerting no influence over

24
this quoted price. Therefore, a distinction is necessary between retall

22 1pid.

23 1pid.
2ha 1pig.

2hd goe 3.0.H. Jones, "Mergers and Competition: The Brewing Case,”
€anadian Journal of Economics and Political Science, Vol. 33, 1967,
pp. 551-568.
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price and the price the brewer receives. And the Crown argued that in
Ontaric the retail price was set by the Brewer®s Warehousing Company,
the Liquor Control Boerd merely fulfilling a rubber stamp. Thus the
operation of the provincial Liguor Boards do not dampen market power,
since the dominant position of the "big three" enables them to setting
prices.

Furthermore, Justice McRuer®s reliance on non-price competition
in the brewing industry among the “big three" puts emphasis on the
conduct of firms, rather than on the structural aspects. Nevertheless,
it must be understood that because of the structural change, entry
barriers became high as a result of the influence of sales promotion
and the control of distributive channels by the dominant firms. Thus,
it can be concluded that the position of established Pirms is unlikely
to be eroded by entry, so that taking inte sccount the position "within®
. the market and negative effects of regulation, it is unlikely that their

positiens can be effectively challenged.

The Report Cencerning the Sugar Industry in Western Canada and a
Propesed Merger of Sugar Companies

The second report to be reviewed is the Beport Concerning the
Sugar Industry in Western Canada and & Proposed Merger of Sugar Companies
(1957). The transaction was & "purchase" since British Columbis Sugar
Refinery bought over shares from individual shareholders. Tt deals with
the propesed scquisition of the Manitoba Suger Company Itd., by the
British Columbia Sugar Refinery (B.C.S.R.). Before the inquiry started,
the British Columbie firm had acquired a substantial amount of the shares,
BC.S.R. and its wholly-owned subsidiary Cansdian Sugar Factories easch

refined cane sugar and beet suger respectively. Together they virtually
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controlled the sale of sugar in Western Canada. In fact, this group
was the only Canadian suppii@rs in British Columbia and Alberta and,
until 1953, virtuslly the only Cenadian suppliers in Saskatchewsn.
B.C.S.R. was located in Vancouver.

In Maniteba, the only refiner was the Manitoba Sugar Company Litd.
which specialized in beet sugar. It cccupled a strategic market
situation for both eastern refiners and B.C.S.R., Each of these markets
had develeped a rigid price structure for its products. It was pointed
sut by the Commissien that because of the presence of Fastern and
Western refiners in Manitoba and Saskatchewan markets, this would help
keep competition alive there. And Manitoba Sugar Company as the third
factor in the area kept alive & considerable amount of competition to
@ degree disproportionate te its mere size. As a result of increased
capacity and production by 1953, the Maniteba Sugar Company increased
its sales in Saskatchewan by 7 per cent of the tetal. In Saskatchewan,
B.C.5.R. and its subsidiary were the dominant suppliersj while in

Manitoba, the market position of suppliers were as followss

TABIE 8
Year B.C., Group Manitoba Sugar Fagtern Refiners
1950 S/ 5% LO%
1951 1% T 3%
1952 1% 53% 30%
1953 2% 51% 23%

1954 23% 5he 24
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The industry received some protection from Canadian tariff
strusture, particularly to refined sugar. Another feature of the
market was the basing point system, used by B.C.S.R. with Vencouver as
the baging point.
Concerning the merger, the British Columbia Sugar Refinery gave
the Tellowing reasons for its actions

(1) That the firm had surplus funds and thought the scquisition
would be & goed investment; &nd,

(2) It would enable the firm to meet the increased competition

from the eastern refineries which was expected to result

from reduced freight rates on the completion of the St.

lawrence Seaway. 25
Notwithstanding this, the Director of Research and Investigation alleged
that the proposed merger was & combine within the Cembines Investigation
Act and "which has operated or is likely to operate to the detriment or
against the interest of the public.” He explained that the opening of
the St. lawrence Seawsy, together with increased production in Eastern
Canads, would encourage increased shipment of Eastern sugar into
Manitoba., And that the effect will be to force Manitoba Sugar to sesk
outlets further west and making it & still more important competiter
in relation to B.C.S.R. He argues that the elimination of Manitoba
Sugar Company as an independent entity would prevent the increased
competition. He reiterated that the acquisitien of Manitoba Sugar by
BeCoSRo would remeve the dewnward pressure on prices and cosis exerted
by Manitoba Suger and would protect the price level already insulated

from competition to an unusual degree by the basing;p@int system and

the tariff.

25 Report Concerning the Sugar Industry in Western Canada and a
Proposed Merger of Suger Companies, 1957, pp. 163-167-



In the light of the ebove arguments, the Commission found "...
that the proposed merger should be rensunced. We believe that the
public interest would best be served if Manitoba Sugar operated as an
independent compeny with no share interest in it or centrel over its
hold, diggctly or indirectly, by any other Canadisn suger refining
company." The Commission was apprehensive about the large-scale shift
in market share which would result, since the new enterprise would be
the only supplier of suger in British Columbia, Alberta, Saskatchewan,
and would centrol sbout 75 per cent of the market in Manitoba. Thus

¥.o0o the control of

the Commission in its conclusien stated thats
Maniteba Bugay by B.C.S.R. has the effect of removing competition between
the two companiles on @ price basis and that this is likely te lessen
competition in Manitebe end Saskatchewan teo a degree which would not be
in the public interest ... that the contrel of Manitebs suger by B.C.5-R.
will close off for the future any opportunities for the public te benefit
from lower prices brought abeout any competition between B.C.S5.R. and

27
Manitobs Sugar in the Saskatchewan market.”

The Judgment

The trial of British Columbie Sugar Refinery toeok place in
Maniteobe before Willisms, C.J.0.B., who subsequently delivered a judgument
acquitting the accused. British Columbia Sugar Refinery was indicted
under two counts: (1) For acquiring control over or interest in the

whole or part of the business of the Manitoba Sugaer Company; and (2)

26 Ibi&” Pe 183@

27 Ibid., p. 182.
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for substantiazlly or completely contrelling the sugar markets in the
Western provineces of Alberta, British Columbia, Saskatchewsn and in
part of the province of Manitoba, thereby contravening the Combines
Investigation Act.

In the Sugar Refining case, the reports of the Restrictive Trade
Practices Commission differed from the decisions of the ceurts. The
Comnission had condemned the acquisition of a beet sugar refiner, The
Manitoba Sugar Company, the seole refiner of sugar in Manitoba by the
British Columbia Sugar Refining Company, the sole refiner of cane sugar
in Western Canada. The Commission concluded that the acguisition had
renmoved competltion between the twe companies en & price basis which
was likely to lessen competition In Manitoba and Saskatchewan to s
degree that was net in the public interest. While Bastern refiners
competed in Manitoba, the Commission considered that the elimination
of competition in that prevince between the Manitoba and British Columbis
Befiners would significantly lessen epportunities for competition in the
Manitoba market.

The judge disagreed with the Commission®s findings and asserted
that there was no economic reasons “except perhaps the effects of over-
production™ to prevent Eastern refiners entering the field of sugar
refining in Manitoba at any time. In addition, he minimized the
territorial position of the accused hecause he considered sugar as a

world commedity with 2 world productien and price.
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Here it is proposed to summarize the gist of the court®s msin
arguments which led to an acquittal. The Jjudge established the fellowing
principles to support his arguments: (1) Net every agreement to prevent
or lessen competition is declared an offence. The elimination of
competition must be undue; (2) it is not the motive of the merger that
is relevant but its effects, i.e., whether a monopoly situation was
reached and other specific detriments - exherbitant profits and high
 prices; and (3) the public is entitled to the benefit of free
competition.

The following points were made by the court:

(1) The accused have not been charged with fixing or

enhancing prices nor have they been charged with
preventing or lessening of competition;

(2) No agreement was made between B.C.S.R. and Manitoba Sugar
to limit competition since purchases of stocks were nade
from individual stockholders and this did neot imply any
conspiracys

(3) Higher prices were not due to the merger and that price
fixing procedure had long been carried out before the
merger. And this had nothing to do with the merger;

(4) The court is interested in the effects of the merger
and the phrase "are likely to operate® are related to
a specific act done at a certain fixed time;

(5) The merger had nothing to do with the basing-peint

system and that the price of sugar is a world price
and that sugar is a werld product; and,



(6) on the question of eliminating competition, the court
disregarded the plea that it is an offence for a
company to acquire another corporation for the purpose
of eliminating competition. The court rules that the
merger did not reduce or limit the preductive capacity
of the refiners in Manitoba and no attempt was mede by
BeCoSoR. to monopolize the contrel of the productive
capacity of Manitoba Sugar.

Thus in his ruling, Williems, C.J.0.B. said: "... the Crown in
this case must not only establish that as & result of the merger, the
accused acquired the "power® referred to in the cases under ... the
Criminal Code: It must also establish excessive or exhorbitant profits
or prices. The Crown has not attempted to establish @xh@rbggant
profits; its attempt to establish exhorbitant prices fails.”

He added: "The Crown must also establish & virtual stifling ef
competition.” Thus according to Williems, Ced0.B., the prosecution
must, in order to prove "detriment to the public” in merger cases,
show firstly: that competition has been "unduly" lessened according
to the case law in section 32(1); and secondly, that excessive or
exhorbitant profits or prices result. What Justice Williams in fact
did was to make the condition that the detriment must flow from the
merger (not collaterol acts) and the effects of the Merger was
impertant. The applicetion of this double standard led Gosse to make
this comment: "More is required of the Crown in a merger prosecutien
than under section 32(1). In a merger case it is not to be presumed
that virtual monopely will enhance prices. Thus the possibility of
there being a conviction for a merger detriment to the public becomes

29
less likely."
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28 B. v. British Columbia Sugar Refining Co. (1960) 32 W.W.R. et 633.

29 G@SS@» @Qe Citeg Pe .192@



Generally, the courts have looked upon the interest of “the
public, whether consumers, preducers or others,” as the public as a
whole. It is the public as an abstract entity that is entitled to the
benefit of free competition while this overall position of the public
is used ss the criteria. However, in the Sugar Refining case, Williams,
Codo0oBo, viewed the question of the public interest largely from the
viewpoint of the "preducers” and he considered that "producers" meant
beet-sugar growers rather then refiners.

In & compressed form, the above is a review of the substance of
the judicial interpretation of the public interest in merger cases.

We shall briefly consider some of the implicetions of the above cases.
The courts by not wishing to be called upon to be the judge of economic
welfare have indeed done so by determining that only those mergers which
compl@tely eliminate or virtuslly eliminate competition are combines

and therefore prohibited. The net effect was to set the standard of
elimination of competition at a very high level. Second, the conclusion
one must come to is that the courts have net used or do not have an
adequate definition of competitive behavior. TFree competition as
commonly used may refer to a wide renge of market structures, short of
monopoly and where there are no agreements among competitors.

The purpose of this synopsis of the work of the Restrictive
Trade Practices Commission in the merger field has been to point out
the fundamental problem for anybody having to pass judgment on a
perticular merger. The Commission has recognized that under some
circumstences the structural restrainte inherent in s merger may be

offset by an overall strengthening of the competitive process. The
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problem then for the Commission has been te determine in each in-
vestigation how far the economic data on market concentration and market
structure warrant an inference of a decline in competition sufficient

to affect the public interest adversely. Where the Commission found
that the public interest was not adversely affected, this has implied
that the merger resulted in significant gains in efficiency on economy
which otherwise would not have been realized and in the transfer of
such gains in price, quality or service to the public.

As we have seen, the Commission’s approach to mergers implies
that attention has been focused on at least three general bench marks:
(1) The scope of the relevant market. In ne case has the relevant
market been identified witheut care (in beer it was defined as regional);
(2) It involves around a weighing of economic facts concerned with
compensatory costs, reductions and productivity gains. Sowme economic
facts such as economies of scale (in beer), accessibility of new firms,
competitive Iimports (sugar), and the volume of capital required for
modern efficient operations, etc. were generally considered by the
Commission; and the third bench mark concerns the expansibility and
accessibility of old and new firms respectively.

Nevertheless, the Commission has inevitably been criticized by
some writers. It has been suggested that in merger cases, “the
Commission®s discussion has been narrow and has not adequately explored
the basic economic issues. Like the court, it has generally confined
itself to the consideration of the evidence presented by the Director

30
and the oppesing parties.” It may be that esrlier reports lacked

3C G. Rosenbluth and H.G. Thorburn, op. cit., p. 103.
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economic enslysis, especially that concerning the beer industzry. And
if the Commission®s "eorientation has remained legel rather than
@cen@micgglit'is maintained that this has been the consequence of the
criminal setting for anti-combines in Canade and & lack of clear
definition of the public interest by pafliament;

The Canadlan Breweries case could have been & landmark in
Canadian jurisprudence. Actual detriment to the public in general
respects had been found by the Commission resulting from the merger,
while the ceurt would not consider these actual injuries to the public,
but wes enly concerned with whether or not the effect of the mergers
vas to give the accused a monepoly. The only form of public injury
that was relevant was the possible damage to the "public interest in
free competition.” As already noted & similar decision was arrived
at in the Sugar case.

From the courts® decisions, the implication is that the
courts have adopted a legal interpretation of “competitive behavior."
To the judiciary free competition hes meant freedom to compete
and thus freedom is based on the Common Iaw rights of every
subject to carry on his trade. This implies that free com-
petition does not deal with market realities but with the legal
aspects of conspiracy. So long as there is an attempt to limit

"competition” by agreement, it would appear that a condition of "free

31 y.q. Philips, "Canadian Combines Policy - The Matter of
Mergers,” in The Canadian Bar Beview, March 1964, p. 90.
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competition® prevails. This certainly is e flaw in operating combines
legislation from & legal framework of conspiracy. Also there is no
analysis of the econemic effects in terms of economic efficiency etec.
According to the courts, the public is at all times entitled teo the
benefit of absolutely free and unrestricted competition and that any
merger (or combination) that seeks to destroy competition is criminal,
whether or not in the particular circumstances of the case the public
interest might be better served by such & combination. As pointed out
in an earliexr chapter, a horizontal merger may limit competitien but it
may also contribute to increased efficiency or shifting of assets into
more preductive use, and even though competition is reduced, yet it may
be to the public®s advantage.

It has been argued thaet the present situation of Canadian
competition policy with respect te mergers provides a good illustration
of an ares where 1t has proved impossible within the confines of
criminal court procedure to provide the sort of explanation of complex
economic phenomens that would adequately satisfy the protection of the
public interest. The reliance on criminal law has been a serious
shortconing of the Canadisn aenti-cembines legislation but as Rosenbluth
notes, the 1960 amendments, previding for & court order to dissolve
& merger or monepoly without conviction, there may be a2 certain non-
constitutionality invelved here providing for the institution of
proceeding by informetion as well as by presecution and providing

these cases to be heard by the Exchegquer Court®s use of effective

32 1,4, Skeoch (ed.), Restrictive Trade Practices in Canada
(Torontos McClellend & Stewart Itd., 1966), po 34.




remedies. However, it is to be noted that no one can be tried in the
Exchequer Court without the censent of the azcused.

He also makes the appeal that there be interaction and co-
ordination hetween government policies in various fields such as tax
structure which will affect concentration and mergers, low interest
rates: by the Bank of Canada and extension of credit by the Industrial
Development Bank will encourage smell businesses, while a tight money

policy will favour large firms with adeguate internal sources of finance.

The Electrical Reduction Company of Caneda Ltd. (ERCO)

To cenclude this chapter; we shall briefly review the case of
the Blectrical Reduction Company of Canada Itd (known as BRCO) in its
bid to acquire Dominion Fertilizer Ltd. The case is selected because
the market invelved is characterized by oligopoly features, and also
ERCO is a subsidiary of an internstional company.

BRCO is a wh@lly;@wn@d subsidisry of Albright and Wilson ILtd.
of the United Kingdom. ERCC was a preducer of certain chemicals, and
during the peried 1953-1966, ERCO was in the position at times of being
the sole demestic seller, and at other times one of the few sellers of
these chemicels in the Cenadien market.

In 1970, ERCO was convicted on many counts because of its
activities in the industrial phosphates markets including e merger with
Dominion Fertilizer ILtd. It acquirea contrel of a p@t@ntial rival -~
Deminlon Fertilizer Itd. and held a mon@pely in the market for
industrial phosphates in Canade which operated or was likely to

operate to the detriment of the public.
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In 1970, BRCC pleaded guilty on three counts to violating the
merger and monopoly provisions ef the Combines Investigation Act and
was fined & total of $40,000, The company pleaded not guilty to two
counts of merger and monopoly offences in the business of manufacturing

33

or dealing in sodium chlorate and these charges were dismissed.

Industrial Phosphates

The Commission found that ERCO teook steps to protect its pesition
in the domestic market for industrial phesphates as sole Canadian
supplier of many industrial phesphates etc. The Commission Purther
discevered that very large firms - Palmelive, Procter & Gamble, etc. -
bought about 80 per cent éf BRCO®s products of industrial phosphates.
Thus their bargaining power as buyers and their easy access to foreign
supplies cushioned them against monopoly abuses.

The acquisition of Deminion F@rﬁilizer ltd. was one of a series
of moves by ERCO to protect its monopoly pesition in industrial
phosphates. In 1957 Dominion Fertilizer Ltd. announced its intention
of manufacturing both of agricultural and industrial phosphates. ERCO
feared that if Dominion Fertilizer Ltd. began manufacturing phespheric
acid, Canadian Industries Ltd. (CIL) would take similer steps. IT
that was allowed, then CIL weuld quickly start manufacturing industrial
phosphates, thus bringing three producers in the industry, rather than

one = ¥RCO.

33 R. vo ERCO. Supreme Court of Ontario. Reasons for judgment
of Mr. Justice Stark on sentence at Torento on Janvary 12, 19703 order
of prohibition,



To avold this situation, ERCO persuaded CIL be buy triple super-
phosphate from them {ERCO) and also bought over Dominion Fertilizer Ltd.
Following the conviction of ERCO for illegal merger and monopoly, the
Supreme Court of Ontario granted an order of prohibition as provided
in the Act. ERCO was prohibited from continuing or repesting the
offences. Among other things, the order also specifically prohibited
the corporation, or its directors, employees or agents, from entering
into contracts with competitors regerding selling prices or allocation
of markets in industrial phosphates. It was further forbidden te impede
the entry of any potential competitor into the business of manufacturing
or supplying industrial phosphates. TFor a pericd of 12 years BRIO was
prohibited from entering into agreements lasting more than one year
for supply of sodium tripelyphosphate. However, no attempt was made

te dissolve the mevger of ERCO with Dominien Fertilizer ILtd.

Sodium Chlorate

Until 1959, ERCO was the only producer of sodium chlorate in
Canada. In 1959, Standard Chemical ILtd., & subsidiary of Pittsburgh
Plate Glass Co. of the United States, began to produce sodium chlorate
for sele and three years later Dryden Paper Co. begen te produce sodium
chlorate for its own needs. Although the Canadisn tariff was not &
major bgrrier to entry, yet in all the years under r@vi@w, except 1959,
imports were insignificant and even in that yesr ERCO supplied 93 per
cent of Canadian needs,

Hooker Chemical Corp@raéi@n was one of the two largest Americaen

producers of sodium chlorate. Its plant et Niagera Falls, New York
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was the closest to BRCO’s central Canedisn msrket. In 1956, Hooker acquired
Oldbury Electric Chemical Co. which until then was 2 subsidiary of Albright
and Wilson. After this deal ERCO and 0ldbury for & time continued to
exchange technical informastion. At the same time Hooker which was an
important custemer for chemicals products séld by ERCO, also shared some
facilities with ERCO at Vancouver. This vrelationship facilitated the
exchange of price and maerket informetion between the two companies.

The relationship also influenced ERCO's policy of refusing to
enter the American market for sodium chlorate. ERRCO was wary of possible
retaliation in the Canadian market by Hooker and other American producers.
Thus Hooker refrained from offering chlorate in Canada. Agsin, due teo
an undertaking between ERCO and Heoker, on the level of prices, other
American producers were unlikely to sell chlorate in Canada at lower
prices than they charged their American customers who they fear might
request the same concessions.

Many of the moves and counter-moves which ERCO mede in order
to protect its position in the market for sodium chlorste in Cenads
are examples of behavior in an oligopolistic market. ERCO was alert
to any move by a possible competitor that might affect its pesition
in territory which it considered its own market, and was equally alert
to possible effects on competitors of its own moves. In some instances,
attempts were made to limit price competition, or to compete on & basis
other than price. The fact that the charges against ERCO with regpect
to the market for sedium chlorate were dismissed by the court may well
support the evidence that the present competition law is inadequately

designed for bringing eligopolistic practices under public control.
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What conclusions must be resched? From our discussion, we must
conclude that merger Jjurisprudence in Cenada is at the cressrozds.
Both the Beer and Sugay cases illustrate how difficult it is for the
Crown to obtain a conviction in a merger case. By meking mergers,
under certaln circumstances, a criminal effence which requires proof
beyond reasonable doubt, Canada made certain thet these circumstsnces
would be strictly drawn and made as objective as possible. Although
Canade is in possession of & strongly-worded statute, perteining to
mergers, she is virtually without an enforcesble merger policy.
Furthermore, the Commission and the courts seem to be working at cross
purposes, since the legislation failed to define the offence un-
ambiguously, the judiclary remsins rigid in its thinking, while the
Commission and the judges do not apply the same set of criteria. The
Commission and the courts each has a different standard of evaluation
of the publlc interest.

However, in the final analysis, the legislation has been based
on the judicial conception of the public interest in free competition.
Thus that interest has only been legally interferred with the judiciary
have held, when the object or effect of an agreement is to virtuslly
eliminate competition.

Gosse argues that if prosecutions, on the other hand, are to
continue, in all cases where there is sufficient evidence to support
& prosecution, what is the point of having the Commission come to
conclusions that cen have no bearing on the outcome of the cease? One
cannot but wonder if there is & need for beth the Commission and the

34

courts to review restrictive arrangements. He goes on to suggest

3k Gosse, op. cit., p. 279,
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that 1if the broader concept of the public interest is to be adopted,
it is submitted that one of two things should be done: (1) Either
the courts should be directed by parliament to censider the publie
iﬁter@st on & wide besis as has been the case with the Restrictive
Trade Practices Court in the United Kingdom: or {2) the Commission
should administer the contrels, the present Jurisdiction of the courts
being removed. Alternatively, it would be suggested that an ad-
ministrative tribunal be set up to exercise the present Jurisdiction

of the courts on combines legislatien.



CHAFPTER 1V

THE BRITISH MERGER IEGISIATION

Economic Background

The following analysis will present the British approach to
mergers against the general setting of monopoly control and restrictive
practices legislation. Tt shall %race and offer some explanation of
the evolution of British competition policy from pre-war period to the
stage which has been reached when legislation on mergers was enacted.

Chapter II included a description of the history of concentrastion
in British industry from the beginning of the twentieth century. In
the last decade of the nineteenth century retionalization of British
industry was taking place whereby the re-organization of the industrial
structure was fostered and encouraged through industrial combinations
as a means of securing economies of preduction and distributien. The
government itself was initiator and even organizor of various re-
strictive practices which included pricleixing, quota and market-

1
sharing schemes ....

A number of other factors contributed to increased concentration
in British industry from 1935 onwards. The dislocation and disturbance
of the war years left a permanent mark on structure of many industries,
particularly the grain willing, tin plate, building bricks and textiles

2
finishing trades. Among the more general factors affecting concentration

1 atex Hunter, "Competition and the Iaw,” Manchester Scheol,
Januery 1959, p. 5k.

2 The Sconomist, May 14, 1968, p. 467.
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technological changes took pride of place and contributed to increased
concentration in many areas of industrial activity.

Richard Evely and I.M.D. Little, in their Concentration in

British Industry, made a case study for the period 1935-1951 of the

degree of concentration in some industries - particularly in trades
whére concentration increased. A broad conclusion that can be drawn
from their study is that while the number of units was decreasing, the
gross output, net output and employment raties increased - which
suggests increased concentration in the peried under review.

The connection between concentration, industrial structure and
monopoly power has been summed up this way: Economic theory suggests
that concentration ... is an important determinant of market behavier

end market results. Ceteris s peribus monopolistic practices are more

likely where & small number of the leading firms account for the bulk

of an industry’s output than where even the largest firms are of
relatively small importance. Hence in the explanation of business
policy, the characteristics of an industry expressed in the concentration
index are likely to play an importent part. This relation to the

degree of monopoly has motivated mest of the empirical studies invelving :}éﬁffgf[

3

the measurement of concentration.

Such changes as had occurred were noted by the suthors of the
194k White Paper on Employment Policy, in which the govermnment pledged

itself to take appropriate action to check practices which may bring

3. Rosenbluth, "Measures of Concentration,” Business Concentration
gnd Price Policy, & report of the National Buresu of Economic Besearch,
Special




advantages to sectional producing interests, but work to the detriment
of the community as a whole.

However, as Evely and Little peint out, the degree of monopoly,
if the hermfulness of monopoly is to be measured solely by market power,
cannot necessarily be equated to the degree of concentration. This will
depend on other factors, such as the nature of the industry and the
degree of competition remaining. The motives for mergers will be of
significance alse: in the British field, Evely and Iittle draw a
distinction, which could be significant for anti-trust purposes, between
amalgamations invelving a large number of firms and by several price
competition (generally to pattern of the depression fears); mergers
between firms which were already relatively large; and pilecemeal
acquisition by one or more firms until they obtained a position of
dominance in their trade, either as a single-unit monopoly, or as
dominant firms in an oligopolistic situation.

Historically, there has not been the same dogmatic belief in
Britain in the evils of monopoly power as found in the United States
since monopolies were bestowed on such companies as the East Indis
Company, as long ago as the Elizabethan era, through Royal Charters.
The mere existence of monopoly power has aroused no great protest,
but what has been viewed with concern has been the possible abuse of
such power.

As it will soon be discovered, despite the continued trend
towards combination in British industry, combines in Britain were not
subject to any significant degree of legislation until after World War

113 mergers and monopolies, in particular, were completely unregulated,




105
gince they did not fall within the scepe even ef the common law pro-

visions.

Perspective on Iegislation

Throughout the law on menopelies and restrictive practices there
runs & basic conflict. On the one hand, the right of every member of
the community to carry on any trade or business that he chooses and in
such & manner as he thinks most desirable in his own interest, with a
corresponding obligation not to interfere with eanother®s freedom; and
onthe other hand, the freedom to contract, which implies the freedom
to combine with some against others and the freedom "to contract in
restraint of this freedom."

Starting from the premise that all contracts in restraint of
trade were against public interest and consequently void, the common
law of England gradually introduced the issue of reasonsbleness. The
desirability of enforcing certain contracts in restraint by trade was
first recognized in connection with convenants to protect the value of

\;intangible property which had been sold. Hence, a convenant which
restrained the seller from competing with the buyer, within a given
radius and for a certain period of time, was congidered reasonable
and held by the courts to be enforceable. :Over the years a wider range
of cases came before the courts and the principles governing the
enforceability of contracts in this field became clearer.

In contracts between firms it became established that the firms
themselves were the best Jjudges of their own interests and of what was

reasonsble as between themselves. In theory, the courts still considered
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the "reasonableness” of contracts in the light of the public interest
and would hold & contract to be unenforceable if they believed it to
be calculated to produce a pernicious monopely and to enhance prices to
an unreasonable extent.

The legal concept of "conspiracy” refers to an act, otherwise
lawful, which becomes unlawful if twe or more persons combine to take
action with intent to injure; and the injured party has a remedy through
civil action for dameges or an injunction. For example, the use of
collective economic power to drive a rival out of business by means of
persistent undercutting would look like wilful damage, while an embarge
on supplies to competitors would seem to be almost certainly a con-
spiracy on which action could be tazken. However, at the peak of laissez-
faire sentiment in the latter half of the 19th century, there emerged
the Interpretation that such actions "did not pass the line which
separated the reasonable ﬁnd legitimate selfishness of traders from
wrong and malicious acts.” Thus the public policy developed that
however servere the damage sustained by a third party, as a result of
any of the above actions, no liability was attached, unless the person
or companies concerned combined wilfully or maliciously to damage.

The respondent need only demonstrate that the predominant motive of the
combination was to protect or promote legitimate trading interests and
the case was secure.

A ruling of some interest was that which precluded evidence by
trade, technical or other expert witnesses of actual or likely economic

consequences flowing from an agreement. The feeling of the courts was

b Hunter, op. cit., p. 5h.
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that they were not suitable bodies to deal with matters of this kind.

On this issue, Professor W.A. lewls has suggested that the courts
took the view that not only had they "ne legal power to suppress monopoly”
but that monepodly might be presumed to be in the public int@rest? And
there are many instances where judges have suggested that competition
is not in the public interest?

In addressing themselves to the public policy involved in contracts
in restraints of trade, the courts have thus conferred in effect the fiat
of the common law upon industrial trusts and combines and trade associations
and upon contractual arrangement tending to reduce competition. Agreements
to rig tender, ttying clauses, exclusive dealing arrangements, agreements
to share-ocut trade in a particular region and agreement not tc compete,
agreement to restrict output and so on have all been adjudged to be |
¥reasonable” restraint of trade.

The general feeling that "when the question is one of the validity
of a commercial agreement for regulsting their trade relastions entered
into between two firms or companies ... the parties are the best judges
of what is reasonable as between themselves;" and the belief that the
regulation of prices and supply by combines and trade associstions may
be part of the genersl price which has te be paid for ensuing a relatively

stable level of trade and employment has rendered the common law end the

doctrine of the restraint of a trade guite useless as a public safeguard

5 W.A. Iewis, Overhesd Costs (Londen: 1949), pp. 160-162.

6 Bearn- v. Griffin (1815) 2, LOT.

“Tw.w. salt Co. v. Blectolytic Alkall Co. (1914) A.C. 471.
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8
against the abuse of monopoly power.

During the inter-war years a number of official reports were
published in Britain which peinted out the possible dangers to the
public interest from the concomitant growth in restrictive agreements.

It is important to examine the reports of the more important committees,
as they provide a useful mirror of public epinion and in certain instances,
they were instrumental in shaping public sttitudes towards the issues

upon which they were instructed te report. Public hestility towards
suspected wer-time prefiterring on the part of organized industries,

and fear of at the rapid expansion of restrictive arrangements, une-
doubtedly influenced the government to act.

The terms of reference under which the committees operated
emphesized the importance of the expert trade to the well-being of the
British economy. The itwo ingquiries affected in the immediate post-war
period substantisted the belief that trade asseciations had expanded
beth in number and in influence during the 1914-1918 war. The committees
were convinced that one reasen for this expansion was the desire to
restrict competition and te control prices. However, these developments
were not condemned on degmatic grounds. The committee on Commercial
and Industrial Pelicy after the war recommended a rapid development of
trade associations in British industry, arguing that combination for
marketing, especially in the expert field, was not only desirable but
inevitable. On the other hand, the committee was quick to peint out
that “... we are far from suggesting unrestrained competition is

necessarily desirveble in all cases and we recognize that cembination with

8 P. Guenault end J.M. Jacksen, The Contrel of Monepely in the
United Kingdom (Londen: Longmens, 1960), p. 15.
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2 view to its limitation while naturally welcome to thegpraducer may not
always be to the ultimate .7 .advantage to the consumer.” However, it
readily acknowledged the danger that combines might adept undesirable
practices, expléit the consumer and injure the national interest.

A gimilar view was taken by the committee on trusts. Both
committees recognized the need for continuing government investigation
of the activities of combines and trade associations and recommended
the establishment of investigating mschinery - but neither of thenm
recommended the type of legislation which had been used in North Americs.

In 1929, the Balfour Committee reported and observed the tendency
for the alleged growth of monopoly and discussed the argument for its
c@ntﬁ@lio However, the committee®s suggestions went no further than a
proposal for establishing an investigatéry tribunal; and rejected anti-
trust laws and thought thet any machinery for controling prices or
interfering’ with business conduct stoed little chance of acceptance.

What 1s evident from these reports is the inability to agree
that monopoly and restrictive practices constituted any grave danger
to the public or that any general anti-monopoly legislation was justified.
However, it was admitted that some action should be taken, presumsbly
action that seemed appropriate to the particular situation. Hence, the
recurrent suggestions, which were never acted upon, for appointing
investigatory tribunals.

The Second World War accelerated the growth of monopolistic and

restrictive practices and the first attempt was made in Britain at

9 Report on Commercial and Industrial Policy, CMD 9035 (1918),
para. 165.

10 Report of the Committésa on Industry and Trade, CMD 3282, (1929).




110

controlling monopolies in spite of the attention the problem had recelved
over many years. This delay in legislation may have been partly
attributed to the depressed condition of Britain's trade during wmuch of
this period, when the desire te control monopoly was weakened by de-
pression and overshadowed by a succession of urgent provlems, and the
consequent fears of uncontrolled competition. And it must also be in
part attributed to deep-rooted belief that beneficial control could neot
be based on any sweeping generalizations regarding monepoly. All that
seemed to exist was & convietion that potentially dengerous situations
should be investigated and dealt with, not in the light of any dogmas
that might exist but according to the merits of each particular C&S@}l
Thus in the post-war period, when the need for action wag recognized,
the mesasures adepted appeared to follew clesely the recommendations
made by many of the committees that considered the problem in the
inter-war years.

The first indication that action was to be taken in modern times
to strengthen the laws against monopolies and restrictive practices
was seen in the White Paper on Employment P@licy%g The government stated
that in the post-war peried, both employees and employers weuld have to
gbandon restrictive practices in order to create an expansionist economy
and full employment and continued: Bmployers, too, must seek in larger
output rather than higher prices and reward of enterprise and good
management. There has in recent years been a growing tendency towards

combines and towards agreements, both national and international, to

divide markets and to fix conditions of sale. Such agreements or

11 guensult and Jackson, op. cit., p. 2k,

12 ynite Paper on Employment Policy (HMSO 194k}, cMD 6527,




combines do not necessarily operate sgainst the public interest; but
the power te do so 1s there. The government will therefore seek power
to inform themselves of the extent and effect of restrictive agreements,
and of the activities of combines, and to teke appropriate action to
check practices which may bring advantages to sectional producing

13
interests but work to the detriment of the country as a whole.

The White Paper was published at a time when the war had fostered

the growth of new assoclations and consolidated the position of those
in existence. In addition, the geoverument had taken steps in meny
industries to concentrate and gpatienalize preduction and distribution
in accordance with war-time regquirements. The President of the Board
of Trade, however, emphasized that the re-organization of industry
initiated in 1941 was dictated by necessity and n@%hﬁo be regarded as
part of & permanent system for the peost-war peried. However, the
government ®s White Paper on Zmployment of 194k was an early indication
of impending post-war legislation in the field of monopoly control.
The evolutionary process of the 1965 Monopolies and Mergers Act
had found expression in two major legislation: The Monopolies and
Restrictive Practices (Inquiry and Control) Act of 1948; and The
Restrictive Practices Act of 1956. As stated earlier, prior to 1948,
there was no general legislation In Britain concerned with the freedom

of companies to create or to abuse positions of market power. It must

be noted that the combined incidence of the 1948 and the 1956 legislation

13 1bid., para. 54.

14 statement inithe House of Commons, 28 March, 1941,
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offered considerable protection to the general public ageinst the abuse
of market power}s Despite the progress made so far by the legislation
to prevent the abuse of market power, the merger path to masrket pdwer
remained unimpeded. During the 1950's, despite a rising trend in the
volume of mergers affecting British industry, there was little public
concern about such activity}é It should also be added that the loopholes
of the previous legislation created conditions for increased merger
activity.

Af this stage, it is now appropriate to review the main provisions
of both the 1948 and 1956 Acts as a background against which we shall
undertake the study of the philosophy of British Merger legislation of

1965.

The Monopolies and Restrictive Practices (Inquiry and Control) Act 1948

To understand the present merger policy, it is necessary to start
with 1948, for in that year the first machinery for the implementation
of anti-trust peolicy in Britain was provided by the Monopolies and
Restrictive Practices Act. The Act set up an administrative tribunal -
The Monopolies Commigsien. The Commission has ne power to initiate an
inquiry. Acting on the recommendation of the Board of Trade (i.e.,
g government departm@nt), the Commisslon could enguire into single-firm
monopolies and in sddition was required to prepare & report on restrictive

trade practices. Iavgely as a result of its findings, the Restrictive

15 The most comprehensive discussion of the 1956 Act is to be
found in ®.0. Wilberforce, et al., The Iaw of Restrictive Trade Practices
Court (1966).

16 On this, see Alex Hunter, Competition and the Iaw, in Chapters
III and X (1966). Also see N.A.H. Stacey, Mergers in Modern Business,
particularly Chapter X (1966).
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Trade Practices Act was enscted in 1956. The public interest is the key-
stone of this legislation while the primary purpose of the Act is to
impose controls on agreements designed to limit competition.

The Board of Trade (BOT) was responsible for the appeintment of
conmissioners. The Commission®s recommendations are not binding upon
the government and the legislation, unlike the Cansdian legislation,
was to operate within the framework of civil and not eriminal law. And
in Britain, mergers of a certain size are suspect so that the partici-
rants have to Justify their actions. For s period of eight years the
Monopolies Commission was responsible for all investigations inte the
economic and soclal effects of private enterprise market power, whether
founded upon single firm dominance or upon a netwerk of a trade
association or other cartel-like @rganizati@n%7

In presenting the bill to parliament, Mr. Harold Wilsen, then
president of the Board of Trade, stated the reasons for the government®s
action. The government, he argued, believed that the nation could no
longer afford the restrictive practices which had grown up in industry
in the inter-war years. In continuing, he said: "Our industries, instead
of taking their merchant adventurer spirit into the market of the world,
went in for the apparently easier and safer, but ultimetely more dis-
astrous policy of restricting supply, price«f%ging, !feather-bedding®

and reliance on a safe protected home market.”

The government®s case rested on three major factors:

1. The great growth of private monopélies and restrictive
practices;

17 ¢.X. Rowley, “Mergers and Public Policy in Great Britain,®
in Journal of Iaw and Econemic, Vol. 11, April 1968, p. 75.

18 papt Debates (Hansard) HC, 22 April, 1948.
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2. The powers that monopolies or restrictive arrangements may
have to inflict damage on the economy of the country or
to hold consumers to ransomj and,

3. It was believed that there was the necessity to find out
the facts and see whether the powers possessed by monopolies
were actunlly in an antli-social way, and where is found what
appropriate actions should be taken to stop these bad
practices.

The government believed that combines operate against the public
interest when they charge excessive prices to the public, and dis-
criminate against consumers and traders. Monopolies, it is feared,
have the power to do harm both in the domestic and world economic
relations. They can do this by reducing and limiting the flow of
trade and thereby preventing the free movement of goeds and services.
The government pointed out that a moneopoly was neither goed nor bad in
itself, but the power to be goocd or bad was there.

The"Act made no attempt to define or condemn monopolies or
restrictive arrangements. Certsin minimum conditions were laid down
before any enquiry could be initiated by the Board of Trade. The
Monopolies and Restrictive Practices Act 1948 and the Monopolies and
Mergers Act 1965 are closely connected since they give the Beard of
Trade power to refer to the Monopolies Commission for investigation
and report the supply of goods or services in the United Kingdom or
the export of goods from the United Kingdom if it appears that monopoly
conditions as defined in the legislation prevailed.

Monopoly conditions apply with respect to the supply and pro-
cessing of goods or services where at least one-third of all goods or
services supplied or processed in the United Kingdom or in any

substantial part of the United Kingdom were supplied or processed by or

to any person or two or more persons being inter-connected beodies
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corporate. The interpretation of the public interest was to be left to
the Commission. But nevertheless, the 1948 Act lays it down that in
determining whether conditions operate or may operate against the public
interest, regard shall be had amongst other things,; to the need to achieve
certain objectives. These are the production, treatment and home and
overseas distribution of goods by the most efficient and economical
means; the organization-of industry and trade in such a way that their
efficiency is progressively increased and new enterprise is encouraged
the fullest use and best distribution of men, materials and industrial
capacity, and the development of technical improvements and the expansion
of existing markets and the opening of new markets.

The powers of control were negligible for in making its report
the Commission only recommended appropriate remedies to the government
and the control element had & purely ad hoc application at official
discretion. The pragmatic approach of the Monoplies Commission resulted
in attention being focussed on securing the technolegical benefits of
large-scale production, while minimizing the danger of exploitation
which such advantages might make possible.

The Act of 1948 was passed at a time when the need to incresse
production, especially that required in heavy industry as well as that
for secondary manufacturing constituted the outstanding national
priority, and the relevance of this is that, in general, the pre-
occupations of the legislators explain the shape of the legislation. If
increased production were the aim, then restrictive practices were
logically the immediate target. As a result of this pre-occupation,

19 of the 22 reports of the Monopolies Commission were concerned with
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restrictive practices. There was no effort made to deal with mergers
at this time since there appeared t6 be no a priori reason To belleve
that a merger will result in an artifical restriction of output so as
it is the case with a monopoly or a restrictive agreement.

The ultimate power to act against monopaly or restrictive
practices rested with the House of Commons, and in the last resowt
pafliament was to be the final suthority on matters reflecting to the
public interest. Thusg, although it was to be the duty of the Monopolies
Commission teo report impartially and objectively, and although this
impartial opinion would be of great value to the House and the country,
such reports were to be in no way binding on the government or parlisment.

However, it must be noted that before and during the consideration
of the Monopolies Bill in pavliament, informed criticisms directed
against the new measures appeared in the newspapers and weeklies. The

19

Bconomist commented this way: "

-+« the powers retained by the Board of
Trade are too great for the Commission to be called indeépendent. On
the other hand; the Bill suffers from very severe limitations on its
scope. Anything to do with wages or Iabour isspecifically and carefully
excluded. This is gquite indefensible; is there any reason why the facts
or restrictive trade unieon practices should not be ascertained? It would
alse seem to follew from the wording of the Bill that nationalized
industries would be outside its scope, however, much restriction they
may practice. Also apparently all service industries are excluded.”

The Journal continues furthér to ask: "Indeed is competitien
itself in the public interest? The best of bills cannot, in any case,

solve the problem of anti-secial menopoly over night or next year.

19 The Economist, April 3, 1948, p. 536.
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The experience of the United States, where opinion and law slike have
always been solidly opposed to monopoly, is enough to show that when
strong incentives to restrictionism exist, there will always be under-
the-counter deals, ingenious wrigglings through legal loopholes, and
tacit understandings on which noinjured party can lay a finger. For
business firms cannot be made efficientggny more than men can be made

more honest by Act of Parliament alone."

In the New Statesman, one writer expressed d@ubts'about the

effectiveness of the new measures: All in all, we shall be surprised
if the Bill has large effects; but it is at least a beginning. The
main thing will be to get the Commission staffed by persons who want
to mske the Act work, and not by persons who believe that nine out of
ten capitalist restfictive practices are thoroughly justifiable%l

In addition to the asbove reasons given by the government for
introducing the Bill, we can find other reasons why such measures were
necessary at the time. The Lsbour Party, the rarty in powsr at the
time ... calls for public supervision of monopolies and cartels with
the aim of advancing industrial efficiency in the services oféthe
nation. Anti-social restrictive practié@s will be prohibit@d,2

Againvduring the course of the debate in the House @f Commons,
& labour backbencher made the following statements "... it follows,

therefore, that if we are to give our people the standard of living

they have the right to enjoy, we have to take steps to see that the

20 1bid., p. 573.

21 The New Statesman and Nation, April 10, 1948, p. 286.

22 1apour Party Blection Manifesto, 1945.
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30 per cent (that part of British industry in private hands) are not
allowed to use their economic power as ruthlessly in the future as some
of it has been used in the past. To me, this is & moral issue. I do
not believe that it is right thet any one man or group of men should
have such economic power that they can, as and when it suits their
purpose and profits, impose unemployment upon any section of the community;
in other wor%g, they ought not to have the power to say that men shall
live or die." It should be pointed out that such views ar@'a manifestation
of social democrats on socio-economic matters.

Furthermore, the various reports of the inter-war Commissions
would have induced the government to take action against mbnop@lies
and restrictive practices. A Committee Report of 1918 had stated: “...
it should be 3 legislative requirement that all international combinations
and agreements te which British companies or firms are parties made for
the regulation 6f the prices of the goeds or services, or for the
delimitation of markets should be registered at the Board of Trade with
& statement of thghpa?ti@s thereto and of the general nature and object
of the agreement.”

Another report in 1919 stated that: "... In every important
branch of industry in the United Kingdom (there is) sn increasing
tendency to the formation of trade asscciations and combinations having
for thelr purpsose the restriction of competition and the control of
prices. The report concluded that ... the production of chemicals in
| this country (U.K.) is almost wholly in the hands of two great con-

solidations. In socap, tobacco, wallpaper, salt, cement and in the

23 Mr, Ferryhough, Parliament Debates (Hansard) HC, 22 April,
1948, Cols. 2075.

24 Final Report of the Commission on Commercial and Industry
Policy After the War (1918), HMSO, CMD 9035, para. 189.
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textile trades there are powerful combinations or consolidations of
one or other kinds which are in & position effectively to contrel
output and pricesegs

It was further recommended that it would be desirable to
institute in Britain machinery for the investigation of monopolies,
trusts and combines. A minority report stated that free competition no
longer governed the business world. There is certainly no doubt that
some features of the legislation were weak; but one can say that the

approach adopted was chosen because there appeared ™ to be no satisfactory

alternatives.

Moneopolies and Restrictive Practices Commission Bill 1953

This Bill was not & major reform in the system of the law on
monopolies. Peter Thomeycroft, the then President of the Board of
Trade, introduced the Bill specifically to alter the structure and
the constitution of the Monopolies Commission. Otherwise, the
Conservative Government was not abandening the "empirical® and
Ypragmatic” approach to monopolies which had been laid down in the
1948 Act. Between 1948 and 1953, thirteen specific references and one
general reference had been made to the Commission and it had reported
only on six%é

The unsatisfactory work of the Commission convinced the govern-

ment of the necessity to overhaul the machinery of the Commission so

that more reports should be handled. To this end, the governument

25 Report of Commission on Trusts (1919) HMSO, CMD 9236.

26 Annual Report of the Monopolies Commission, 195k,
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increased the number of the commissioners up to twenty-five, and a
provision was made for members to work in groups of five. Many meubers
supported this change as they, in the past, were dissatisfied zbout the
slow progress of the former Commission.

The principal aim of this Bill, then, was to increase the size
of the Monopolies Commisesion from ten to twenty-five members and to
enpower it to work in groups of five. The aim being to mske it
possible for most industries to be investigated cencurrently. 1In
coenclusion, we can say, therefore, that the 1953 Act was an improvement

in the machinery for dealing with monopelies.

The Restrictive Trade Practices Act 1956

Ags it was pointed aut earlier, the general report on collective
discrimination made by the M@hop@lies Commission provided the essentials
of the new enactment of 1956. The government itself was against
employing the stigma of the "criminal law” while it could not ignore
the criticism that re-examination of the practices case-by-case would
be a slow and cumbersome affair and repeat to a large extent work
already done by the Monopolies Commission. Nor could it neglect the
fact that the judicial tradition of independence, objectivity, and the
publicity of the law courts would carry more weight in the world of
business than would an administretive tribunsl.

The Restrictive Trade Practices Act of 1956 intreduced for the
first time a strong ruling in favour of competition and set up the
machinery for registration of restrictive agreements such as price-

fixing and quota systems, as the first stage of procedure. 1In the
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second stage, all agreements are challenged by an independent government
agent - the Registrar of Bestrictive Trade Practices - before & “superior
court of record" - the Restrictive Practices Court. The court is
unusual in that it has lay members as well as legally qualified judges.
Iay membeys are Jjudged to be gualified by virtue of their knowledge of
or experience in industry, commerce or public affairs. Once & restriction
is before the court, it is te be deemed against the public interest
unless the court iss (1) satisfied that at least one of the seven
specified circumstances exist; snd (2) is further satisfied that the
restriction is not unreasonable having regard to the balance between
those circumstances and any detriment, actual or likely to the public,
or to certain persons not party to the agreement.
The registration provisions of the Act are made applicable to
any sgreement between two or more persons carrying on business within
the United Kingdom in the production or supply of goeds or in the
application of goocds to any process of manufacture in which certain
restrictions are accepted. The restrictions are in respect of the
following flve matters:
1. The prices to be charged, quoted, or paid for goods
supplied offered or acgulred, or for the application
of any process of manufacture to goods;

2, The terms of conditions on or subject to which goods
are to be supplied or acquired or any such process

is to be applied to goods;

3. The guantities or descriptions of goods to be produced,
supplied or acquired; '

L. The processes of manufacture to be applied to any goods,
or the gquantities or descriptions of goeds to which any
such process 1s to be applled; or
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5. The persons or classes of persons to, for or from whom, or

the areas or places in or from which goods are to be supplied
or acquired, or any such process applied.

To succeed before the courts, it was necessary to negotiate an
agreement successfully, through one of seven carefully defined public
interest "gate-ways" and to satisfy the court in addition that any
benefit from the agreement was not outweighed by corresponding

27
detriments. The public interest “gate-wayé" are the followings

1. Where it can be shown that safety is involved;

2. Where it is shown that the removal of the arrangement

would deny & specific and substantial benefit to

CoNsumers §

3. Where it is necessary for protection against a
competing ring;

4. Where it is found to be necessary for dealing with a
monopoly buyer or a monopoly seller;

5. Where the industry is being deliberately contracted with
the approval and whole hesrted support of the government
of the day;

6. Where serious and persistent unemployment would follew
“in an area" or harm the export trade of the nationj and,

T. In other matterswhich appear reasonsble to the courts.

The Monopolies Commission in a reduced form continued to retain
Jurisdiction over agreements concerning export markets and over the
affairs of the dominant firm.

To what extent has the Act defined public interest and laid deown
rules as to how it should be considered in relation teo registered
agrecments? In the first place the Act declares that & restriction
shall be deemed to be contrary to the public interest unless the court

is satisfied in two respects. This places the burden of proof en the

27 Rowley, op. cit., . T6.
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parties concerned and if they wish to continue thelir agreement, they
must rebut the presumption.

Secondly, the statute sets out seven specific circumstances and
the onus is on the parties to the agreement to show that ene of these
exists in order teo pass the first test of setisfaction. These represent
“only & short list of specific matters on which the court is asked to
£ind® but it can be argued that the circumstances referred to in
paragraphs (a)-(f) are situations in :whichthe public has a definite
interest. Paragraphs (a) and (b) expressly deal with the protection
of the public interest against injury and loss of specific and substantial
benefits or adventages. As the Act.is meant to stimunlate couwpetition,
it can be argued that it is not in the public interest to have businesses
in a position where if is difficult or impossible for them to compete
over the long-run, owing to the market being substantially controlled
by one firm or group of firms.

Although the Act failed to define the "public interest” yet
parliament has at least directed the adjudication of the court in certain
situations where society has & stake. The economic policy of the law
makers has been set out in the statute. Restrictive agreements are not
in the public interest, &lthough there may be exceptional cases?S

While the statute has thus made the court apply itself teo the
issue of public interest and has to some extent created categories of
this interest, there are still considerable areas in which public
interest has been left undefined. What is meant by “protect the public

against injury” in paragraph (a)? What are the "specific and substantial

28 pichara Gesse, “The Enforcement of Competition in the United
Kingdom," in Canadisn Bar Heview, Vol. 38, 1960, p. 191.
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benefits and advantages” to the public in (b)? And what am@ugts to
U3etriment to the public” in the second test of satisfacti&n?"g This
implies that parliement has led the court to its own devices to
determine the meaning of these expressions.

However, despite the shortcemings of the Act, the essence of
the legislation 1s to provide & framework within which industry can
operate more effectively in the national interest. And if those
responsible for adjudicating lose teuch with that interest and take
o0 narrow a view of their function, then instead of encouraging
preductivity, decisions may actually prove obstacles. However, &
large number of restrictive agreements have been brought to an end
and competition has thus been stimulated to seme extent with pre-
sumably some increase in p?@ductivity?o

However, despite the progress made so far in Britain®s anti-
trust legislatien, to give protection to the general public against
the abuse of market power, a number of loopholes remeined, it is true,
but with a relatively simple extension of the existing legislatien
(1948 and 1956 Acts), they could be eliminated. For instance, service
trades were excluded from the scope, both of the 1948 and 1956 legislation.
The merger path to market power remained unimpeded.

In the 50%s, despite a rising trend in the volume of mergers

affecting British industry, there was little public concern abeut such

activity. From 1960 onwards, however, public awareness of the merger

29 1bid.

30 For a detailed discussion see Gesse, Tbids* .
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problem as viewed from an anti-trust standpoint gathered momentum. In
this wake, members of all political parties sensed the change in public
opinion and responded during the 1964 Genersl Election Campesign with
promises of merger legislation. Thus in 1965, the newly-elected Isbour

Government honoured its political pledge on the merger issue.

The Monopolies and Mergers Act 1965

ﬁ The Monopolies and Mergers Act of 1965 created the machinery for
the regulation of mergers in Britain. The Bill was considered as 8

part of a comprehensive program for streamlining and medernizing British
industry. Mergers were not considered bad in themselves, and in some
cases it was argued that greater size ard further amalgamations may be
desirable in the public interest. However, it was also argued that
undesirable mergers should be disallowed; and mergers affected were
those that were likely to create or to expand market power.

The system of intervention was QSS@ntially.administfativa, and
the judicial machinery approved since 1956 for the control of restrictive
practices was by-passed. The Board of Trade was to be responsible for
the selection of merger references. The Monopolies Commission was to
direct inquiries and to report in an advisery capacity to the govern-
ments but the government was under no obligation teo execute policy

recommendation by the Board of Trade.

31 Public interest in mergers was reflected in publications of
research groups within both the Conservative and ILabour parties viz.:
The Bow Group, Monopolies and Mergers (1963); The Conservative Political
Centre, publication No. 273; Monopoly and the Public Intevest (1963;
and Trades Union Congress, Monopolies and Mergers (196k4).
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By this Act mergers were no longer to be examined after their
occurrence. Rather, it was proposed that certain mergers were to be
held up until the Monopolies Commission conducted appropriate in-
vestigations. The President of the Board of Trade clarified the
intention of the government in these words: "We are of course not
proposing for one moment to ban or even .delay all mergers, but merely
te have the power to subject them teo the test of public interest; and
to delay where necessary; and prohiblt them where the Board of Trade
and this gguse are convinced that they would be against the public
interest.”

The minimum reguirements to be met before a merger could be
referred for investigation were clearly established: Mergers which
result in or intensify & monopoly situation as defined in the 1948
Act (i.e., where one-third of supply of goods and services is in the
hands of one firm). %.. either {1) as & result the following con-
ditions prevail or do so to & greaster extent, as respects the supply
of goods or services of any description, at least one-third of the
goods of that description which ére supplied in the United Kingdom or
any substantial part thereof are supplied by or to any one persgon, or
by or to the persons by whom the enterprises (so far as they continue
10 be carried @n) are carried on, or as respects the supply of services
of that description in the United Kingdom:or any substantisl part thereef
is, to the extent of at least one-third by or for any one person, or by
or for the persons by whom the enterprises (so far as they continue to

be carried on) are carried onj or (2) the value of assets taken over

32 pouglas Jay, Parliamentary Debates.
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exceeds five million pounds.”

The Monopolies Commission upon the receipt of a merger reference
was first to report whether the merger satisfied the criteris set down
in section 6(1)(b) and if so to investigate and to make a report whether
the merger operated or might be operated against the public interest.

If the Monopolies Commission reports against a merger, the Board of
Trade may take action to remedy the situation by dissolving a business,
sale of part of its assets or in case of a prospective merger, forbidding
it to take place. A meximum period of six months was the prescribed

time limit within which each merger veport was to be completed. The
rationale for the time limit was that it allewed the government to refer
to merger proposals before they were acted upon; if necessary, &
"standstill” order to prevent the premature completion of a merger.

Up to the middle of 1969, the Board of Trade had assessed the
likely effects of 430 actual or prospective mergers. OFf these “examined
mergers” about 60 per cent were believed to satisfy the size criterion,
25 per cent the monopoly criterion and the remsinder satisfied both.
About 85 per cent were predominantly horizontal mergers.

Among the “examined mergers,"

only 12 were referred to the
Monopeolies Commissim including twe newspaper mergers. The referred
mergers were referred in terms of the size criterion. Of the number,

three were found to be against the public interest =‘Ross and Associated

Fisheries; Burton and United Drapery stores; and Bank De Ia Rue.

33 The Monopolies and Mergers Act, 1965.



128

It is apparently clear that the British approach to contrelling
mergers is different from Canade by making explicit the criteris by
which mergers are to be brought under the surveillance. However, it
is still questionable whether the size criterion is particularly
relevant to the damage to be apprehended from mergers. On the other
hand, the Board of Trade has complete discretion in the crucisl matter
of deciding what constitutes a category of goods, or services. The
Board may define supply to include or exclude diffevent forms of supply
or to restrict the reference to supply in any substantial part of the
United Kingdom market.

The reference criteris can therefore be interpreted to permit
reference of practicelly every merger and are not particular&y relevant
to risk of detriment arising from the abuse of market p@wer,. This
practice is somewhat similay te that in Canada where the Director of
Investigatioﬁ has complete discretion in msking his preliminery in-
vestigation. The Board of Trade (and the Director of Canada) exercise
& decisive vole in that they decide which mergers need closer scrutiny
and to that extent are primaAfaéi@ against the public interest.

With the inclusion of mergers in the anti?trust laws of Britain,
by the 1965 Act, 1t led to & corresponding need for new statutory powers
to enforce contrary decisions of the Monopolies Commission. The
appropriate powers were provided by section 3 of the 1965 Act:

(5) The Board may prohibit or restrict the acquisition by eny
person of the whole or part of the undertaking or assets of
anothe person’s trade or business, or the doing of anything
which will o» may result in any bedies corporate becoming

interconnected bodies corporate, or may regquire that if such
an acquisition is made or anything is done which has that

3% Beachman and Jones, op. cit., p. 11ll.



result, the persons concerned or any of them shall thereafter
observe any prohibitions or restrictions imposed by or under
the order.

(6) The Board may provide for the division of any trade or
business by the sale of any part of the undertaking or assets
or otherwise (for which purpese all the activities carried on
by way of trade or business by any one person or by any tweo
or more interconnected bodies corporate may be treated as
a single trade or business) or for the division of any
group of interconnected bodies corperate and for all such
matters as may be necessary to effect or take account of
the division. 35

Thus the 1965 Act established the framework for the public supervision

of nmergers.

Publie Interest Issues

Various reports submitted by the Monopolies Commission previde
evidence that the government has maintained conscientiously the
pragmatic approach té mergers enshrined in the 1965 Act. BReferences
have been reserved for mergers and merger propesals in which subsequent
gﬁblic detriment appeared to be & significent possibility. The
Comnission also has demonstrated its willingness to inguire inte merger
references without openly committing itself to a specific philosophy
on what constitutes the “"public interest.” Fach merger investigation
uses a different yardstick to measure the benefits alleged to flow from
the mergers under investigation. Here lies a significant difference
in approach from the Canadian legislation where the courts must be
satisfied that detriment to the public cen occur only when competition

36
is substantially reduced and for & specific detriment is established.

35 The Monopolies and Mergers Act, 1965.

36 See reports on Baer and Sugar in the previous chapter.
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Although the anti-Merger Act of 1965 was designed to regulate
the merger path to market power and to protect the public interest,
yet the Act failed to estalbish precise public interest "guidelines"
for merger inguiries and the responsibility for so deing rested with
the Monopolies Commission. What the Act did as we have seen was to lay
down the criteria for investigating mergers and/@r proposed mergers (the
minimim merket share criterion and the value of assets criterion). The
Act did not specify that benefits should be determined by reference to
econonmic criteria, and so if it sees fit the Monopolies Commission can
vefer to political, soclologicel and even philesophical criteria to
judge the public int@r@st?v With ne guidelines on which to reach
conclusions in their investigations of mergers, members of the Monepolies
Commission reach their own conclusions by reference to the assumptions,
principles or prejudices which the%r training and experience caused
them to apply te economic affairs? A brief veview of two of the
Commission?s reports on mergers will illustrate these general con-
clusions, but first we shall establish the "public interest" criteria
in previous legislation (1948, 1956 Acts); for the Monopolies
Commission had paved the way between 1948 and 1955 for the public
interest “gate-ways” which were laid down in the 1956 Restrictive
Tyade Practices Act. Moreover, from the Commission’s dominant firm

reports after 1956, public interest criteria emerged which might be

relied upon by cempanies anxious to comply with the current phlleosephy

37 Rowley, op, cit., p. 108,

38 q.c. Allen, Monopoly and Restrictive Practices (ILondon: George
Allen & Unwin, 1968), p. 66.
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of anti-trust in Britain. Thus, it was reasonsble to presume that

the Commission might conduct 2 similar exercise in the field of mergers.
As pointed out from the beginning of this chapter, the Monopeolies
Commission is an administrative tribunazl whese functions are to discover
the likely economic effects of mergers apd in the light of the evidence
until the government accepts the recommendation no action is taken.

On the contrary in Canade we have seen that since the crime is a criminal
offence, it is the courts which in the last resort determine what
constitutes a public detriment in merger cases.

Before the 1965 Act, Britain had enacted two mejor acts with
specific provisions on safeguarding the "public interest.” These
legislations - the 1948 Act and 1956 Act end subsequent Acts -were
a part of a wider policy goal of the government to stimumlate the
economy, promote full employment, rationalize industry and to maintain
4a healthy international trade balance through the promotion of export
markets and so on. It was argued that unless British industry could
raise its efficiency and expand its sales to foreign markets, there
could be little hope of social progress. The 1948 Act - the anti-
Monopoly Act - entrusted the Monopolies and Restrictive Trade Practices
Commission to investigate whether monopoly conditions exist, and if so,
whether they (conditions) operated or could operate against the public
interest. The Act established a vague criteris of:the public interest
designed to allow the Commission to formulate its own philesophy.

Section 1 of the Act esteblished the following “guidelines" Por: -

39 This became espectally apparent during the early 1960°s with
the publication of a number of important reports.
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Lo
the Commissionst

A1l matters which appear in the particular circumstances to be
relevent shall be had to the need, consistently with the general
economic position of the United Kingdom to achieve:

(a) the production, treatment and distribution by the most
efficient and economical means of goods of such types and
gualities, in such volume and at such prices as will best
meet the requirements of home and overseas markets;

(b) the organization of industry and trede in such a way that
their efficiency is progressively increased and new enter-
prise is encouraged;

(c) the fullest use and best distribution of men, materials
and industrial capacity in the United Kingdomj; and,

(a) the development of technical improvements and the expansion
of existing merkets and the opening up of new markets.

This section of the Act has been criticized by many economists
on the grounds that the statements are pregnant with problems of
definitions which were scarecly expected to be of practical use to
the Moneopolies Commission. However, against this criticism, we should
bear in mind that the Act was drafted against & background of uncertainty
concerning the effects of monopoly and restrictive practices; and in
such circumstances it would have been unrealistic to define narrowly
the limits within wﬁich the new body should direct its approach.
However, one writer %eli@ves that the only specific guidance from
section 14 is the emphasis upon a nationalistic approach.

As pointed out earlier, certain basic weaknesses of the 1948

legislation and the hostility of industrialists ushered snother stage

in the evolution of menopoly policy vis 2 vis the public interest.

40 gsection 14 of the 1948 Act.

gt C.K. Rowley, The British Monopolies commission {ILondon: George
Allen & Unwin Itd., 1966}, p. T2




The new law, the Restrictive Trade Practices Act of 1956, brought a
striking change in policy as well as procedure. The law had now ceased
to be neutral in respect of certain restrictive practices and had
become definitely hostile. As from now, it is presumed that those
practices - price agreements, exclusive dealing arrangements, etc. -~
were against the public interest and therefore had to be registered at
the Restrictive Trade Practices Court. Section 21 of the Act which
deals with the provision of the seven gate-ways is designed to put the
onus of proocf on the parties cencerned that their restrictive practices
are not against the public iInterest. Therefore, it will be observed
that the circumstances which might be held to justify the retention

of restrictive practlices varied widely. Thus, an agreement might
continue 1f its removal would cause consumers to lose a specific

and substantial benefit, or if it protected the public against injury
or if it was required to enable the producers to deal with a2 monopoly
buyer or customer ,0932 And finally, the court must be satisfied that
the advantages of allowing the agreement to continue by reason of one
or more of the "gate-ways" were not balanced by any detriment to the
public interest. On the whole, this section of the anti-combines

43
legislation in Britain has been more successful.

The Moncpolies Commission has viewed extension of market power
as e detriment when deciding whether a referred merger is likely to
operate against the public interest. The Commission has weighed against

any detriment of this kind sﬁch net benefits as the merger might be

42 Allen, op. cite., Do 92.

43 Tpid.




expected to provide. Unlike the Canadian legislation, the 1965 Act

did not limit the Commission®s freedom to determine what should or
should not constitute s benefit to the public. This suggests that
benefits considered by the Commission vary from investigatien teo
investigation as 1llustrated in ocur twe case studies. The tasks of
determining what constitutes a benefit have not been easy and on this
the Commission had met strong cwiticisms from many economists%h In
concluding, it becomes clear to discover that the British concept of
the public interest is couched within a broader concept. We shall now
proceed to examine the Commission®s divergent philosophy in the field
of mergers. From the plethora of mergers which have happened since

the 1965 Act came into operation, the Monopolies Commission has been
asked to pronounce on only a handful éf them (eleven up to 1971). With
regards to their merger investigations, two main questions are generally
asked: Whether the Monopolies Commigssion applies the same general
criteria in their investigations and whether the Monopolies Ceommission
acts consistently between one merger and another.

To provide answers to the above guestions, twe of the reports are
reviewed in detall, since both were referred under the value of sssets
and menopoly criteria; but first it is appropriate to summsrize the
conclusiens of other merger reports by the Monopolies Commissien.

To steart with it must be borne in mind that for any merger policy
one cannot expect to have a consistent government policy as there exists
in the country the very real difference in opinion between those who

see that size brings increased efficiency and those who see the opposlte.

b4 powley, op._cit., p. 108,
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In addition, we have stated earlier that one of the objectives of the
British Merger Policy is to increase industrial efficiency and inter-
national competitiveness, and that the approach is empirical and prag-
matic, which recognizes the diversity of industrial situstions. The
basic assumption, therefore, is that there is no right structure which
would be equally applicable te all industries.

The foregoing observation and the different r@pgrts of the
Monopolies Commission would suggest that the Monopolies Commission might
not have applied the same general criteria in their investigations, or
that th@y'have been consistent between one merger and another. This
is also borne out by the power given to the Monopeolies Commission to
decide what emphasis to put on structure, behavier and performance &8

they have been and as they might be.

Merger Reports by the Monopolies Commission

Since the inceptien of the 1965 Act, over sixz hundred mergers
fell within the scope of the mergers legiglation and were examined by
the Board of Trade (now the Depertment of Tr&dé) for potential detriment
to the public interest. The following is a summary of the Monopolies
Commission®s findings in each of the referred cas@sed?

In the proposed United Drapery Stores and Mentague Burteon Merger,
the merger affected the retail market for men's outwear. Burton's case
for the merger rested on the grounds of shortages of top msnagement
and of the need to improve performance in mail order and in the Peter
Robinson women's fashion chain. Thils proposed merger was opposed on

the grounds that it would hold about 35 per cent of the total market
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for men's suits, with a higher proportion of sales in the cheaper end
of the market., The Commission®s view was that a f£irm of Burton's size
ought to be able to import top management .

Under section 6 of the 1965 Act, the proposed bid and counter-bid
by the Beechmsn Group and +the Boets Company for Glaxeo Group were referred
‘o the_Monopolies Commission. A peried of five months of investigation
led the Monopolies Commission to the conclusion that either proposed
merger . could be expected to operate against the public interest. The
Commission®s findings were that each company was large enough on its
own to support research and development, and that the loss of an
independent control for decision taking about the future direction of
research and development outweighed the other benefits which might
scerue from the merger.

The Monopolies Commission approved the acquisition by Berrou's
Organization (subsidiary of News Tnternational Ltd.) of the Country
Express Group. This acquisition of the four local weekly newspapers in
‘the County Express Group increased Rerrow’s ownership of weekly news-
papers in the Worcestershire area. Nevertheless, the Commission did
not expéct the merger to operate against the public interest.

In the British Insulated Callender®s Cables Ltd. {one of the
lsrgest and the leading organization of its kind in the world with
complete facilities for research, manufacture and contracting in
trensmission 2nd distribution of electrical energy for power and
communication purposes) and Protensx Merger, the Monopolies Commission
gave its approval. Protenax is a producer of mineral insulated cable,

and prior to the merger, these two companies were the sole substantial
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producers of mineral insulated cebles in Britain. As & result of this
merger, British Insulated Callender's Cables Ltd. now supplies over 90

per cent of mineral insulated cables in the United Kingdom. The Monopolies
Commission®s veasons for approvél of the mergers rests on arguments

of cost savings and the possibility for more rapid increase in exports,
which the Monopolies Commission concludes "may turn out to be the most
valuable result of the merger for the public interest.?

In the merger between Barclays, Lloyds and Martins banks, the
Monopolies Commission opposed it, arguing that there was little prospect
of more than marginal benefit to the public interest; that competition
between banks is in the public interest and that such competition as
there is between the clearing banks is likely to be greater with four
large banks of roughly comparable size than with three large banks,
with one as large as the other twe combined. Further, the Commission
continued that it would be in the public interest of medium-sized
and small businesses that there should be more, rather fewer suppliers
of finance.

Similarly, the Commission rejected the Rank bid for De Ia Rue in
1969 as it believed that the merger would reduce efficiency in the
latter mainly through its effects on key personnel in the company who
would eilther leave or suffer loss of morale. During the same peried,
the Monopolies Commission had given its approval to the fellewing
additional mergerss The Thoern %lecﬁrical/Radi@ Rentals Merger, the
merger between Unilever and Allied Breweries, the Grand Metropolitan
H@tels/Watney Mann, and the Imp@rialvT@bacca/bourage Mergers and the

Consolidated Gold Fi@ld/Amey and Red Iand Purple. In each of these




mergers, the Monopolies Commission concluded that none of them resulted
in significant reduction of direct competition. With this summsry and
conclusions of Monopolies Commission reports on mergers, we shall now

proceed to undertske a detailed review of two additional cases.

The British Motor Corporation and the Pressed Steel Company

This was the Pirst merger case to be referred to the Monopolies
Commission ﬁnd@r the 1965 legislation. The merger wae referred under
the "value of assets" criterion. The government regarded the affected
market - motor vehicle supply - to be of "special® economic importance.
In-the words of the government? The industry occupies a key position in
the national sconomy. It makes an important contribution to the nation’s
wealth but is dependent for its own well-being on the general state of

45
the econonmy.

In Britain and in other countries; the automobile market is
oligopolistic.. Since the end of the Second World War, thewe had been a
continuous decline in the number of sutomobille manufacturers. The
industry is characterized by large producers which account for an
increasingly predominant share of tetal.output. The number of car
producers dropped from 89 in 1920 to 32 in 1946, and to 20 in 1964, out
of which 13 accounted for less than one per cent of market share. The
Monopolies Commission endorsed the concentration of the automobile

market, but came vo the conclusion that competition was healthy emeng

the producers. At the time of the inguiry:

45 pougles Jay, op. cit.
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With the growth in public demand for vehicles there have

emerged a few concerns which are able to take advantage

of the considerzble economies of large-scale preduction

in the industry end which possess sufficient capital for

the mass preduction of a high value product such as a

motor vehicle., Against a background of market expansion

end rapid technological development there has been & great

increase in productive capacity and the surviving manu-

facturers operate under conditions of vigerous competition.

This usually takes the form not so much of price com-

petition as of attempting to produce medels which possess

some special features and which give better value than

those produced by competitors. U6

‘In the British Automobile Industry about 96 per cent of car
production by units and some 85 per cent of commercial vehicles
production by units had been accounted for by the "big five“: The
British Motor Corperation; Ford; Vauxhall; Rootes; and Standard-Triumph
International. The Pollowing table shows the respective market shares
(in terms of production) of the "Big Five" and of the British Moter
Corporation in 1963 and 1964.

According to the table, British Motor Corﬁ@r&ti@n was the largest
single producer of metor vehicles accounting for nearly 36 per cent of
total British preduction (measured in units). In 1964 British Motor
Corporation exported about 4O per cent of its preduction. Between 1952
and 1964 British Motor Corporation®s net assets in the United Kingdom
increased from 34 million pounds to 88 million pounds, while its overseas
assets rose from 10 million pounds t6 30 million pounds. In additien
to vehicle production, British Motor Corporation extended backwards

into many aspects of component production.

L6 1114,



TABIE G

CAR AND COMMEBRCIAL PRODUCTION IN
BRITAIN IN 1963 AND 1964 (UNITS)

140

1963
Como

Manufacturer Cars Vehicle Total
"Big Five" 1,564,762 340,645 1,905,407
% of Total 97.32 84.36 9k, 71
Of Which BMC 618,551 141,51k 760,065
% of Total 38.47 35,04 37.78
QOthers 43,177 63,136 106,313
% of Total 2.68 15,6k 5.29
Total 1,607,939 403,718 2,011,720

1964
“Big Five" 1,798,568 384,364 2,182,932
% of Total 96.30 82.70 93,60
Of Which BMC 682,673 152,620 834,933
% of Total 36@55 32076 35 080
Others 69,072 80,372 149, bhky
% of Total 3.70 17.30 6.40
Total 1,867,640 Leh 736 2,332,376

Source: Monopolies Commission, The British Motor Corperation Ltd. and
The Pressed Steel Company Ltd., Report on the Merger, 1966.




At this time Pressed Steel constituted the largest independent
motor car body and bedy tool manufecturer virtually in the whole world.
In 1964 its stock of capital employed was valued at 45 million pounds.
Pressed Steel supplied car bodies for about 40 per cent of all passenger
cars produced in the United Kingdom.

Prior to the merger, British Metor Corporation obtained its car
bodies from outside sources and its subsidiaries. Both British Moteyx
Corporation and Rootes (Group were the two mcst‘imp@rtant’customers of
Pressed Steel. In regéfd to ifs ﬁ@t@r industry business Pressed Steel
is dependent for approximately 80 per c@ﬁt by value on British Motor
Corporation and Rootes whose purchases are approximately equal .co.
British Motor Corporation’s purchases of car bodies represent roughly
@& third of its requirements, while Roetes, Rover and Jaguer are almost
entirely dependent on Pressed Steel for thelr cay b@dies,u7

Thus the merger between British Motor Corporation and Pressed
Steel brought to an end the @Xisi@ne@ of the only major independent
car body builder in the United Kingdom. Other producers, of mét@r
vehicles, now found themselves dependent as a result ef the merger for

their supplies on an organization contrelled by British Motor

Corporation., The attention of the Monopolies Commission was fecussed ons

The taking over the Pressed Steel by British Motor Corporation
was bound te raise the question of continuity of supply, upeon
equiteble terms, to these manufacturers, each of which has its
own contribution to make to our overall range of preduction and
to our export comings. There was an obvious danger that British
Motor Corperation might be tempted, new or in the future to
place its own needs above those of other companies which were,
of course, to a greater or lesser degree, its competitors. 48

47 Monopolies Commission Report.

48 1pig.
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The merger undoubtedly left little chances for the remaining
independent body suppliers to expand rapidly and £ill the gap left
vacant by Pressed Steel. However, the Commission was of the opinien
that the possibility of backwards expansion by vehicle manufacturers
to produce vehicle bedy was a factor whieh influenced Pressed Steel in
undertaking the deal.

ese Although prior to the merger Pressed Steel was carrying

on a successful business its future as an independent concern

was at least precaricus. Eighty per cent of its output of

bodies was absorbed by two powerful companies, either or both

of which might ultimately undertake the manufacture of its own

bedies. If one of them should do so, Pressed Steel would

suffer a severe sétback, if beth, the effect would almost

be fatal. 49
Furthermore, the Commission argued that there was a universal trend
towards backward expansion inte body preduction by principal metor
vehicle producers in both Burope and in the United States. Before the
merger, only British Motor Corporation and Rootes among the "big five"
were dependent to some extent upon externsl suppliers. However,
despite the fact that this merger posed a danger to competition,
should the new organization abuse its power, the Commission ruled in
favour of the merger, on assurances obtained from British Motor
Corporation.

oeo We have ... been assured that if necessary, Pressed Steel

will expand its cepacity to meet increased demand, as it has

done in the past. In the event of a shortage of materials,

such as steel, allocations will be made to &ll customers on

a provide basis in accordance with the practice feollowed on

previous cccasions ... Accordingly while in common with others

we may regret the loss of Pressed Steel’s independence, in all

the circumstances we conclude that the merger does not operate
and may not be expected to operate against the public interest. 50

49 1pi4,

50 1pia.
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Ross Group and Asgociated Fisheries

The proposed merger between Ross Group and Associated Fisheries
was referred to the Commission under the monopoly criterien. The Board
of Trade was concerned with the merger®s poessible impact, both upeon
competition within the deep-see fishing fleet and upon competition

51
ingide the distributive network handling the deep-sea catche.

By then the British fishing fleet consisted of about 2000
vessels. Among this there were 617 deep-sea trawlers of at least 80
feet long. The remainder were smaller vessels which fish mainly in
shallow waters. The deep-sea vessels are divided inte three sections:

(1) The smallest vessels (80-110 feet in length) form the

"hear-water” group. This group operates in the North Sea,
Irish Sea, and the waters off Western Scotland; and
Ireland and South West ef the British Isles.

(2) The "middle water" vessels (110-140 feet). These fish in

Parther weters within distance covered by latitudes 43N
and 63N and as far as longitude 17° west.

(3) Areas not cevered by the abeve limits are the "distant

waters" and only largest vessels of over 140 feet in
length £ish in them.

Table 10 shows that deep-sea fleet is concentrated only in few
British ports: 90 per cent of the deep-sea fleet is concentrated in
five ports - lowestoft (L46%) and Aberdeen (22%) are the main ports in
the "near water" section; Aberdeen (32%), Grimsby (32%) and Fleetwood
(21%) dominate within the "middle water® section; Hull (59%) and Grimsby
(32%) constitute the only important ports for the "distant water”

section.

51 The parties voluntarily delayed the merger during the peried
of investigation.
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TABIE 10

THE PORT CONCENTRATION OF THE DEEP-SEA FIEET
IN DECEMBER, 1965

Number of Vessels (length in feet)

Port 80-109.9 110-139.9 140 Total
Full - 1 116 117
Grimsby & ITmminghem 22 61 63 146
T leetwood 8 4O 13 61
Lowestoft 106 10 1 117
Aberdeen %0 62 2 11k
Total: Five Ports 1 17h 195 555
Other Ports L3 18 1 62
229 192 196 617

Source: Monopelies Commission, Ress Group Ltd., and Assecieted Fisheries
Itd., A Report on the Proposed Merger, 1966.

Although port concentration ef deep-sea fleet is high, yet
gwnership concentration is less neticeable. Ross Group accounts for
10.5 per cent and Associated Fisheries 14 per cent are the two most
important owners of deep-sea vessels., In Table 11, we can see that
concentration of ownership is more marked in the "distant water®
section where Ross and Associated Fisheries own respectively 18 and
42 per cent of total vessels.

In the deep-ses industry the two most important issues on
market power are the percentage of vessel ownership and the propertion
of fish Jlanded by each vessel owner. In this proposed:merger, the
Monopolies Commission viewed with concern the variety of fish landed,
and more importently the share of landings of specific fish categories

by each company or companies.
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TABIE 11

DEEP-SEA FIEET, FEBRUARY, 1966

Number of Vessels

(1) ()
Ross Ass. Fisheries (1+2) Total All
Ouners
Distant Water 35 82 117 196
Middle Water 17 6 23 192
Near 13 - 13 229
Total 5 88 153 617

Source: Monopolies Commission, Ross Group Ltd., and Associated Fisheries
Ltd., A Report on the Proposed Merger, 1966.

The tetal fish catch in 1964 in the United Kingdom was approxi-
mately 845,000 tons, valued at 57.2 million pounds. The greater part
of it was ef the demersal varieties (cod, haddock, plaice, skate, rays,
whiting, Iake Saithe lemon sole) and the remaining balance consisted of

pelagic fish (herring, mackerel, whitebait, sprats) and shell fish.

TABIE 12

THE UNTTED KINGDOM CATCH IN 1964

Weight Value
Thousand Per Cent ) Per Cent
Tons of Total = M of Total
Total Catch 8u45 100 57.2 100
0f Which Demersal 680 80 51.1 89
Herring 98 12 2.7 5
Other Pelagic 39 5 0.5 1
Shell Fish. 28 5 2.9 S

Source: Monopolies Commisslon, Ross Group Ltd., and Associated Fisheries
Ltd., A Beport on the = Proposed Merger, 1966.
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Over itwo-thirds of the pelagiec fish and all of the shell fish
are caught by the inshore section ef the fishing fleet, and approxi-
mately 80 per cent of demersal fish is caught by the deep-sea fleet.
The enlarged Ress Gr@ug@ssociatea Fisheries fleets in 1964 landed 26
per cent by welght of the total of demersal fish and pelagic fish ether
than herring from British vessels. The third largest fleet in the
United Kingdom accounted for 6.5 per cent. The combined Ross Group/
Associated Fisheries fleets accounted for a comparatively small landings
of whitefish (herring), thus failing to meet the one-third of the
market condition laid in 1948 (i.e., the minimum condition for anti-
trust intervention).
However, in establishing its case, the Monopolies Commission
argued that the combined Ress Gr@up/Associat@d Fisheries accounted for
a higher preportion (48 per cent by weight) of the total landings of
whitefish at the Humber perts of Hull, Grimsby and Fleetwood; while
the second largest fleet accounted for only 6 per cent landings in
those ports. In its analysis, the Commission further placed cod landings
separately from the demersal varieties. In 1964 ced landings in Britain
accounted for about 41 per cent (by weight) and 45 per cent (by value)
of all whitefish landings excluding shell fish. Iandings of ced fish
at the Humber ports accounted for T2 per cent of total cod landings
by British vessels. R@ssQGr@upZAssociated Tisheries were responsible
for 54 per cent of total British landings of coed at the Humber poris
and 39 per cent of total British landings of cod at &ll ports in 1964,
In order to make the market power issue loek: high in this

merger, the Commission proposed to establish separate markets for
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diffevent varieties of fish. They admitted that the proposed merger

would not appreciably affect its market power if all fish varieties

can be treated as close substitutes:

Their fleet could be expected on the basis ef recent
levels of fish supplies to provide less than one-fifth
of the totel supply of fish in the United Kingdom market
(exeluding canned fish). If the market for fish could
properly be regarded as & single whele, in which all
fish was freely and fully in competitien regardless

of variety, quality or source, such share would not
appear sufficient to enable the combined company to
exercise undue influence en the market, even though

it would be substantially larger than any other single
ghare.

Thus the Commission declared that the market for fish belonged

to distinct sections and that the one for "distant water,” ced in

particular, was clearly distinct from other fish markets:

We are satiefied, that although the market in one port is
gensitive to supplies coming inte other ports, the market

as a whole does fall into distinct sections by reference

to types of fish and class of customer and while there is
some interchange and price influence among them, there is
not full and free competition .... We consider that the bulk
of distant water ced fish serves & market which can be
clearly distinguished from that served by, for example,

high quality flet fish landed from inshore vessels and
similar fish imported as quick frezen fillets.

Furthermore, the Commission insisted that cod landed at the

Humber ports was of more strategic importance than cod landed somewhere

in terms of market power. The Commission pointed out that: "Of the

total supply of cod over TO per cent is landed at the two Humber ports,

and we accepted the view expressed to us by many of those participating

in the trade that anyone who was in the position to control the supply

52 Monopolies Commission Repert.

53 1bi4.
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54
to Humber cod would be able to influence the market price of ced generally."”

Therefore, the Commission concluded that the enlarged Ross Gr@up/AESQCiaﬁ@d

Fisheries would exercise considerable market power for cod. In the words

of the Commissions

They would immediately following the merger be & great deal
larger then any other company operating in this Tield. More
than half the supplies would be under their control and if
they chese they would be able to take adventage of their
deminant position oc.oe

Agein since the Ross Gr@up/@sseciated Fisheries operated their
own distributien network, the Commission further considered the impact
of the merger upon market power in distributing fish. The effect of
the merger upon the port suction system of distributing fish was

specifically taken into consideration:

Ross Group assursd us that they have no intention of
dispensing with sales by auction for their landings of
wet fish and they explained that thelr recent experience
of withdrewing certain species from the auction had not
been & success. But the possibility would remain that
they could dispese of the whole, or a large part of their
landings through their own distribution network without
giving other buyers a chance to bid for it. Circumstances
could arise in which they would regard it as desirable te
do so in which event they would be in & position to name
their own price to retailers without the check of effective
competition from other merchants.

Thus in its cleosing remarks, the Commission believed that the
significant feature of the merger with regards to market power was
the blending of the large distribution organization with e predominant
end growing share of the supply of ced at Humber ports: "We accordingly

conclude that the merger would give the combined company great power

5% 1bid.

55 1pid.

56 1pid.
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57
over the market and that this power weuld grow."

We have already pointed out that the 1965 merger legislation
was designed to regulate the merger path to merket power. It was not
the intention of govermment to discourage, through delays and denials,
desirable mergers. Despite the Commission®s pragmatic approach in
merger cases, yet pregmation is not enough to ensure that the public
interest is not affected adversely by the extension of anti-trust teo
the field of mergers. Much is dependent upon the competence of the
Comission in the cenduct of its enguiries.

As we have pointed out from the beginning, the British legislation
to controlling mergers was not spontaneous. It was preceded by & series
of legislation dating from the 1948 legislation on Monopolies. Modern
legislation thus started with the Monopolies and Restrictive (Inquiry
and Control) Act of 1948.

Looking at the new legislation of 1965, to combat mergers, the
fundameqtal eonclusion that can be drawn is that the British Policy-Makers
are determined to approach the problem in a cautious manner. This
"sragmatic” way of contrelling mergers can best be illustrated by the
case-to-case approach. This is borne out by the observation that
precise benefits consideved by the Commission have varied from in-
vestigation to investigation. These benefits are classified under
the broad headings: technical and technolegical; financial; managerial;
and marketing functions of business firms.

Furthermore, unlike the Canadiasn legislation, the British

legislation of 1965 did not limit the freedom of the Commission to

5T 1bid.
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determine what should or should not constitute a benefit. The Act did
not state that benefits should be determined by reference to economic
criteria. Therefore, if the Commission sees it necessary, it may
refer to political, sociological and philesophical criteria. However,
in practice, it is only economic evaluation of benefit that has been
considered.

The Commission®s approach in the handling of referred merger
cases is unsatisfactory and inconsistent. In the British Motor
Corporation and the Pressed Steel merger case, the Commission failed to
undertake a detailed and criticel study to find out whether the merger
wes in the public interest. The defendants argued that the merger between
the British Motor Corporation and the Pressed Steel Company rested sub-
stantially on the likely technical and technological benefits to be
obtained. They argued that this was a legical step towards increasing
specialization to motor vehicle production. The British Motor
Corporation in their defence peinted out the alleged benefits of
rationaelization of body production - reduction of unit cests, advantages
or large-scale, quality improvement and technical advantages in
engineering, preduction, planning and research. Although the defence
sound good, yet, the Commissien world have probed the alleged benefits
by guantitative and/or gualitative research. This it never did, and
few onleockers could feel complacent by this unvigorous approach. In
the Ross Group and Asgociated Fisheries merger case, the Commission
was rather more thoreugh in investigating the alleged benefits of the
proposed merger. The alleged benefits ranged from those concerned with
the medernization ef the fishing fleet to those concerned with improve-

ments in mzrketing and distributing fish.
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On the whole, the new powers taken to control and prevent mergers
which may be potentially demaging to the public interest may not be
fully effective. The Monopolies Commission bas failed te live up to
the congiderable responsibility impesed upon it. As pointed out, the
Commission hag fared little better in its handling of the benefits to
Pleow from the mergers under investigation. On this point, the writer
feels thet a peried of six menths is very short for the Cemmission to
produce & Tirst-class report.

Nevertheless, the power can be invoked to safeguard the public
interest at any time. By making it pessible to postpene a proposed
merger threugh the “"cease and desist” orders, at least, it makes it
possible to find evidence to suppert desirable mergers and informetion

to prevent undesirable ones.




CHAPTER V
SUMMARY AND CONCIUSIONS

The study is based on the economies of horizental mergers and
the public pelicy of Canada and Great Britain. The study examines
the application by the two ceuntries of legislative measures to
protect the public interest.

Mergers which lead to an‘incr@as@ in industry concentration
may have significant beaZing on the degree of monopely in industry.
This 18 particularly significant when twe large firms merge in an
oligepolistic industry. Therefore, 1t is understandable te cbserve
that previsions against mergers are freguently included with these
relating to monopoly in anti-combines and monepolies legislation,
since at the limit wheve considerable degree of concentration alresdy
exists, & merger may have the result of conferring a substantial
monepely on the merged firm.

The difficulty for public pelicy in the field of merger
legislation liles in the ambiguous effects of mergers. That is, mergers
may give rise to increased market pewer or increased efficiency.
Therefore, from the point of view of public policy, it is necessary
to separate those mergers which on balance mey increase market power
and promote econemic efficlency frem these which realize significant
economies and may confer soclial benefits.

Industrial combinations formed and develeoped with proper

motives can secure many of the econemies of large-scale organizations
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contributing to the industriszl pregress of a country. Certain
characteristics like technelogical advance,; mass-scale preduction and
expanded markets inhevent in the modern industrial eorganization,
particularly necessitate the fermation of integrated units and integrated
firms.

With respect teo gevernment pelicy in the field of anti-combines
generally, it has been observed that both Canada and British laws
evolved out of the commen law of England. However, the inadeguacy of
the common law to meet the changing business circumstances gave rise
+to the inventien of both systems of control.

However, due to constitutional and other related gquestions,
Canade and Britain have each adepted & different methoed of contrel of
monopolies and mergers. In Canada, it operates through a legal system
where the offence ig criminal in nature. The Canadian law prohibits
all mergers and monepolies which are or are likely "to operate to the
detriment or sgeinst the interest of the public.” The entire anti-
conbine statute has been mbdified on gome occasions by changes in the
legislation by decisions in case law and by changes in administrative
practice,

The British system of control is different. An administrative
tribunal - the Monopolies Commission acting on recommendations from
the Board ef Trade - operates within the framework of civil law, for
mergeyr investigations. As it was noted earlier, the British system
of contrel is pragmatic since criteria is set by which mergers are
referred to the Monopelies Commission for investigations and re-

commendations. This position is therefore different from Canada
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in making explicit the criteris by which mergers are investigated.

Nevertheless, in both countries, very little activity has been
carried out against mergers. And even cases which have been investigated
results have not been enceuraging. The whele procedure for judging
mergers is unsatisfactory. The Canadian legislation fails to define
the offence clearly. The public interest is in free éomp@titi@n (in
gome sense) se that the public interest in other aspects of economic
policy, such as full employment, econemic growth and a sound balance
of payments are not open to consideratien by the enforcement suthorities.
Also, Canadian public pelicy is inconsistent in having a set of detailed
ensctments dencuncing restrainte and monepolies, but whose effectiveness
is limited, since agreements and mergers are allowed up to the peint of
virtual monopsly.

In Britein the pragmatic appreach has run into considerable
difficulty. The Monopelies Commission asked teo report only if the
merger is against the public interest has been easily satisfied and may
have been influenced by the thought that "bad" mergers can be picked

up for mere thorough and move critical investigation. If the British

administrative approach has led to haphazard intervention, the Canadian
approach has probably been too narrow. By making mergers under certain
circumstances, & criminal offence, Canada made certain that these

circumstances would be strictly drawn and made as objective as possible.

Summary

1. This has been & study of the economies of horizontal mergers
and the public pelicy of Canade and Great Britain in the treatment of

such mergers. The study examines the use by the two countries of



legislative measures to protect the publie interest.

2. Mergers which lead to &n increase in industry concentration
may have a significant bearing on the degree of meonopoly in industry.
Therefore in general, provisions against mergers are frequently included
with theose relating te monopoly in enti-ceombines or menopelies legis-
latien. At the limit where c@nsider@bl& degree of concentration already
exists (for example, when in an oligeopelistic industry twe large firms
merge) & merger may have the result of conferring & substential degree
‘@f menopely en the merged firm.

3. Both Canadian and British industry have been affected in
varying degrees by merger activity; and merger waves have not been of
the same magnitude. One of the explanations for the early timing of
the merger wave is the develepment of strong capitel markets which aided
erganizers of mergers to utilize this market.

4, In general, merger per se is not condemned as & form of
industrial organization. Thus, the dilemma for public policy in the field
of merger legislation lies in the ambiguous effects of mergers. That
is & merger may give rise to increased market pewer or increased
efficiency.

5. In both countries the assumption is that no single right
structure would be equally appliceble te all industries. Industrial
combinations formed and developed with proper motives can secure many
of the economies of large-scale organizations, centributing to the
industrial progress of the country. Certain characteristics like
technological advance, mass-scale production and expanded markets

i{nherent in modern industrial organization, particulsrly necessitate
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the formation of integrated units and integrated firms.

6, In the field of anti-trust generally, both Canada and British
legislation evolved out of the common law of England. Nevertheless,
the inadequacy of the common law to meet the changing business cir-
cumstances gave rise to the invention of both systems of control.

T. In the field of enti-combines, Canada has an older legislation
dating back to the turn of the century while Britain's legislation is
very recent (1948} end in Britain specific merger legislation dates
back to 1965. In Britain, apart from the state's promotion of certain
monopolies by royal charter, the ecenomic climate at the turn of the
century deminated by small family businesses which did net render an
early legislation possible, on the contrary in Canada hostility towards
monopoly the abuse of monopoly power is known te have exlisted amwong the
small businessmen and the femily community.

| 8. In spite of the common law background, there are sharp
differences in the systems oy m@th@dsA@f control of mergers and
monopolies in both countries. In Canada, it operates through a legal
system where the offence is criminal in nature. Mergers, however, are
net & per se offence, and it is only ﬁhose which are likely to operate
to the detriment or against the intevest of the public. In Britain,
the methed is administrative, i.e., an administrative tribunal
(Monopolies Commission) operates within the Pramework of civil law,
and any recemmendations by the Monopolies Commission are nol binding

upen the government.
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9. In Britain, the government decides what is or is not in the
public interest, threugh its acceptance or rejection of the Monepolies
Commission®s recommendations, whereas in Canada, the courts in the last
resert judges what is or is net in the public interest.

10. In Caenada, no specific criterie are given. Hence, mergers or
monepolies confer no detrimental effects until virtual or complete
monopoly has been secured. In Britain, criteria for judging mergers
are givens (a) the monopoly ciiterion (i.e., one-third supply in any
part of the United Kingdom merket); and (b) the assets criterion involving
mergers of 5 me.

11. Beth legislative provisions on the public interest issues are
not clearly defined. In the case of Britain, what constitutes the public
interest is not spelled out, which gives the Monopolies Commission wide
discretion in lecking &t @th@r'fact@rs than ecenemic, and in Canada
"sublic detriment® etc. are not couched in clear language.

12. In both ceuntPies, very little activity has been carried out
against mergers. And even cases which have been investigated, results
have not been very successful. The Cenadian legislation is beset with
fundemental difficulties of interpretation of words such as “unduly,"”
taf%he detriment or against the interest of the public” and se on.

The British pregmatic appreach has run inte considerable difficulties.

In practice, the much shorter time given to the Monopolies Commission
to complete & merger reference has meant that the enquiries inte past
behavier and performance of the merging compsnies have had te be much

limited.
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Again, the relevant range of relevant considerations that need
to be considered if the bearing of & merger on a particulsy complex
market situstion is to be properly assessed is very wide and very little
weighting and balancing of costs and benefits factor is possible. Thus,
the haphszeyxd approach in the British case and the rigidity of the
Canadian legislation (proof beyond a reasonable doubt) has led t@buna
satisfactory results over the years.

13. The unsatisfactory results coupled with very little activity
demonstrates that & bhetter method of Jjudging mergers have not yet emerged.
In Britain, the government for any set of reasons can withheld a merger
reference to the Commission or turn down any recommendations by the
Monopolies Cemmission. In Canadas, the Director of Investigations and

the courts are working with a different set of criteria.

Conclusions and Recommendations

1l. The effective control of mergers reguires the adoption of
satisfactory control techniques based upon a wider and clearer concept
of economic policy.

2. The economies of mergers require that they be evaluated in
the light of the economic facts of the national situation if the public
interest is to be served.

3. There is & need for more comprehensive public policy for
economic development, possibly incorporating overall economic planning
to provide coherence, explicitness and continuity in the evaluation of
mergers. This avoids the rigidity and extreme conservatism of the
Canadian vrecord of performance towards mergers and the ambiguity of

British pragmatism.
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). However, on balance &n administrative tribunal operating
with civil law jurisdiction appears more promising than criminal law
which reguires proof beyond & reasonable doubt. Nevertheless, the
tribunal requiree more authority than has been evidenced in the British
case.

5. In this regard, the Beonomic Council of Canada's recommendation
for the creation of an sdministrative tribunal to be known as the
"competitive Practices Tribunaly to veform the present machinery, demands

the active suppert of policy-makers.
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