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ABSTRACT

This thesis explores one aspect of the potential legal
obligations which flowed from the extensive hydro electric
projects undertaken in northern Manitoba in the 1970's. It
addresses the history of the legal relationship between
governments and non status aboriginal people in the affected
areas, in particular those people in Cross Lake and Norway
House. The thesis reviews charter, statute and case law on
the topic from 1670 until 1993, concentrating on the period
after 1930. The main argument of this thesis is that, although
federal legislation applies to status Indians in the area, there are
no specific legal obligations to non status aboriginals in

northern Manitoba.
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CHAPTER ONE: INTRODUCTION

a) The Legal Problem of Metis Land in Northern Manitoba

This thesis explores certain aspects of the legal relations between
Canada's people and its resources. The history of Canada's people has
been marked by conflicts between expansionist white societies and
Canadian aboriginals. These conflicts have intensified during disputes over
the ownership and control of Canada's resources. The conflicts have also
been made complicated by the emergence of a distinct group of people, the
Metis, identified as neither aboriginal under law nor part of the expansionist
white society. Historian J.R. Miller explains that "most of Canada's native
peoples who were in the path of development found that they were ignored
in the process of going after the resources and left out of the division of the
proceeds of their sale”.! From the time of Confederation in 1867, land and
forestry resources have been a focal point of disputes. In the twentieth
century, minerals and water resources have become contentious issues. In
the last twenty-five years, conflict has often centred on resource
development in Canada's north - the "last frontier" of conflict between the
expanding needs of Canadian society and the land base of Canada's
aboriginal people.

Canadian law established a unique position for aboriginals from a time
well before Confederation. The restrictions on their lives and the obligations
of governmental bodies to them have long been a part of Canadian law. At
the same time, the legal system has attempted to adapt to the needs of a
population which has often been obsessed with rapid expansion and

development. Conflicts are inherent in a legal system which is trying to

1 Miller, J.R., Skyscrapers Hide The Heavens - A History of Indian-
White Relations in _Canada (Toronto, University of Toronto Press, 1989),
p.251




accommodate these variant objectives.

Conflicts among Canadians over resource control and the place of the
Metis have been prominent during the particular time addressed in this
paper. Indeed, Manitoba entered Confederation in 1870 as a result of such
conflicts. In the years immediately prior to that date and for the decade
following the formation of Manitoba, land ownership and the rights of the
Metis constituted the most significant issues in dispute. Aboriginal groups
resented the influx of white immigrants, but ultimately were overwhelmed
by them. Control of the desirable land in the province was the key to
assumption of political and economic power by the new arrivals. Manitoba
obtained legal ownership of its natural resources in 1930. This followed a
number of years of legal negotiations between the Canadian and Manitoban
governments. Manitoba considered control of its own resources to be
critical to economic diversification, as the provincial government was
dealing with a number of issues concerning pulpwood, mineral and water
power development.

In the 1960’s, a new philosophy of governmental involvement led to
large scale hydro-electric development in Manitoba's north. An
unprecedented level of control over resources was needed, as large portions
of Manitoba's lands and waterways were altered considerably. When the
development projects proceded, conflicts arose with citizens of Manitoba's
north, mostly aboriginals, whose homes and lifestyles had been altered
drastically by the projects. These conflicts led to lengthy negotiations
between governments which supported the development projects and
northern Manitoba aboriginals who eventually obtained compensation for
their loss of resource control. Details of these matters will be presented

later in this paper.



In the mid 1960's, the Manitoba Government reserved a substantial
tract of Crown land in northern Manitoba for the Nelson River Power
Reserve.? Manitoba Hydro then began a scheme of water diversion which
seriously affected land which was occupied by both status and non-status
Indians as well as Metis. Provincial authorities recognized the effects of the
flooding and, in 1977, completed the Northern Flood Agreement with the
Canadian government, Manitoba Hydro and representatives of the five
Indian Bands within the Nelson River Power Reserve.?

Those individuals who occupied parts of the affected land outside the
scope of Treaties were not represented at the meetings leading to the
agreement and they received no benefits under its terms. In particular,
many people in the communities of Norway House and Cross Lake were
descendants of individuals who had originally settled on their particular
property as "squatters™ without any formal legal title.# The property in
question had originally been acquired by Canada from the Hudson's Bay
Company as part of the Rupert's Land Transfer in 1870.5 It was
subsequently transferred to Manitoba in 1930.8

This thesis will investigate whether the descendents of the squatters

at Norway House and Cross Lake have any claim to their lands which can

2 Complete Agreement found in Manitoba Hydro Collection-Legislative
Library under "Agreement between the Government of Canada represented
by the Minister of Energy, Mines and Resources and The Government of the
Province of Manitoba, represented by the Minister of Public Utilities,
February 15, 1966".

3 Northern Flood Agreement December 16, 1977

4 Squatter - Someone who occupies land without consent or licence.
Squatter’s title - title acquired by someone who has occupied land without
paying rent or in any other way acknowledging superior title for so long that
that person acquires indefeasible title. Dukelow, Daphne A. and Nuse,
Betsy, The Dictionary of Canadian lLaw (Barrie,Thomson Professional
Publishing, 1991), p.1018

5 (1868) 31-32 Victoria C. 105 (UK) (Found in RSC 1985 App. Il No. 7)
6 S.C. 1930 ¢.29 SM 1930 ¢.30




be legally enforced at this time. In particular the questions which must be
addressed are whether the Canadian government fulfiled any obligations
which it may have had to such squatters between 1870 and 1930, whether
the Province of Manitoba inherited any trust obligations to these people in
1930, whether Manitoba and Canada effectively extinguished any of these
obligations by subsequent legislation, and whether the compensation
provided by the Government of Manitoba since 1975 sufficiently fulfilled
any obligations to the squatters at Norway House and Cross Lake.

This thesis is not focussed on aboriginals who are residing on reserve
land. It will concentrate on non status aboriginals who are residing either
on land registered under the Manitoba Torrens system or on Provincial
Crown land.

A great deal of historical material exists concerning the question of
native land claims, breaches of Treaty obligations, and the socioeconomic
aspects of modern aboriginal life in Canada. Much of this material is quite
current. There is a substantial body of historical work which traces the
various problems which aboriginal groups have encountered with
- Governmental bodies and analyses have been made concerning the actual
status of Treaties and similar agreements. In the past several decades,
aboriginal issues have involved passionate arguments concerning whether
the aboriginal "first nations” of Canada have, in fact, ever surrendered their
sovereign status. Entitlement to an "inherent” right of self government has

become a popular political issue.?

7 See Cassidy, Frank, Aboriginal Title in British Columbia: Delgamuukw
v. The Queen (Winnipeg, Oolichan Books and The Institute For Research on
Public Policy, 1992), Clark, Bruce Native Liberty, Crown Sovereignty - The
Existing Aboriginal Right of Self-Government in Canada (Montreal, McGill-
Queen's Univeristy Press, 1992) and Sprague, D.N., Canada and The Metis
1869 - 1885 (Waterloo, Wilfrid Laurier University Press, 1988)




The purpose of this thesis is not to enter political or socioeconomic
debates that are so elaborately documented elsewhere, such as the works
which have been cited. Similarly, it is not the purpose of this work to
analyze in painstaking detail each of the various developments which have
taken place regarding aboriginal land claims in Manitoba and elsewhere in
Canada. This thesis will attempt to provide a coherent legal position which
will address the question of whether there are any outstanding legal
obligations of any governments owed to the non-status Indians in Cross
Lake and Norway House whose ancestors originally were "squatters" on the

property.

b) Geography of the Nelson River Basin

Knowledge regarding the geography of the area in question is
essential in order to comprehend the process set in motion by the creation
of the Nelson River Power Reserve.

The entire scheme was based on the objective of providing more
water to the Nelson River in order to facilitate its flow from the northern end
of Lake Winnipeg to the point where it empties into Hudson Bay. This was
to be accomplished by two steps. The first step was to divert the Chruchill
River into the Nelson River. The Churchill River would be damned at the
end of South Indian Lake, and diverted through the Rat River and Burntwood
River into the Nelson River. The second step was to regulate the level of
Lake Winnipeg. The Nelson River actually drains an area of approximately
414,000 square miles extending from the foothills of the Rocky Mountains

to within twelve miles of Lake Superior.8 The Premier of Manitoba pointed

8 Lake Winnipeg, Churchill and Nelson Rivers Study Board Background



out in a subsequent letter to communities affected by the diversion that "the
Nelson River is the single greatest natural source of electric power that the
Province of Manitoba has".® The biggest factor in its ability to generate
power was that on its 410 mile route from Lake Winnipeg to Hudson Bay,
the level of the river descended 713 feet.10 Ordinarily, its level was higher
in the summer months than during the winter months. The idea of
regulating the level of Lake Winnipeg at the point where it flowed into the
Nelson River was to hold back some water in the late summer and fall and
then allow it to flow into the Nelson River in the winter months when the
demands for hydro-electric power were greatest. It is common sense that,
if these objectives were accomplished, there were potential effects on
communities surrounding the Nelson River.

In fact, a total of 528,000 acres of land in Northern Manitoba were
flooded by the diversion of the Churchill River into the Nelson River and the
increased outflow of Lake Winnipeg into the Nelson River. This included
nineteen per cent of the land on the Indian Reserves of Cross Lake, Norway
House, Split Lake, Nelson House and York Factory.1?

The community of Norway House is located on the east channel of
the Nelson River approximately eighteen miles north of the natural outlet of
Lake Winnipeg. In the early 1970's, the population was approximately
3000 of which roughly two-thirds were registered Cree Indians. The
remaining 1000 people were non registered Indians and Metis except for a

small group of transient professional persons, mainly in the media, health

Documents and Interim Reports, Technical Report, Appendix I, Preface

9 Premier Ed Schreyer to Residents of Cross Lake and Norway House -
January 31, 1975, Manitoba Hydro Collection, Legislative Library

10  Lake Winnipeg, Churchill and Nelson Rivers Study Board, Technical
Report, Appendix | #24 p.3 - 1

11 Northern Flood Agreement, A Summary of the Agreement, Issues &
Obligations, Indian & Northern Affairs Canada, 5



and educational fields.'?2 The community of Cross Lake is located on the
southeast shore of the body of water which is also referred to as Cross
Lake. It is located forty-five miles north of Norway House and seventy-
seven miles south of Thompson, Manitoba. In the early 1970's the
population of Cross Lake was approximately 2000 permanent residents, of
which 1770 were registered Indians and the remaining 230 were non-
registered Indians or Metis.’® The populated areas of Cross Lake were
scattered throughout Indian Reserve #19 and adjacent Crown lands. The
settlement basically extended for six miles along the east shore and four
miles along the west shore of the Nelson River where it intersected with the

lake.14

c) The Metis in Canadian History

Indians have always occupied a special legal status in western
Canada from the time of Confederation. This will be explored in some detail
throughout this paper. However, the position of people described as
"Metis" in Canada has always been more unclear. The term itself has often
been used quite loosely. Some historians have confined the term to the
offspring of Indian mothers and French Canadian "voyageurs" who came to
Western Canada in the pursuit of fur trading. These historians have used a
number of other terms including "native born" and "country born™ to
describe the offspring of Indian mothers and English or English Canadian fur

traders or settlers. In this paper the term Metis will be used to describe the

12 Lake Winnipeg, Churchill & Nelson Rivers Study Board
Canada/Manitoba 1971-75 Technical Report p.6 - 6. The terms concerning
aboriginals will be explained later in the paper.

13 I_bi_(L p'6-5

14 Cross Lake Community Profile Technical Report # 5, Manitoba
Department of Northern Affairs, June 1974



offspring of any unions between Indians and non-Indians. This more closely
follows the definition of Metis in a leading Canadian legal dictionary which
says that the term means "a person of mixed white and Indian blood having
not less than one quarter Indian blood but does not include either an Indian
or a non-Treaty Indian as defined in the Indian Act".15

In Manitoba, the original Metis were predominantly a product of
French Canadian fathers and Indian mothers. This began to change after
the 1821 union of the Hudson's Bay Company and the North West
Company. A number of former Hudson's Bay Company employees
remained in Manitoba after their employment with HBC ceased. When
combined with the fact that a number of English speaking settlers were now
permanent residents of the Red River Colony at the present day site of
Winnipeg, this resulted in a larger number of Metis who were the product of
Indian mothers and English fathers. By the time that Manitoba entered
Confederation in 1870 there were approximately 9,700 Metis from a total
population of approximately 11,300.16

This thesis will describe in detail the legislation adopted by
governments to deal with Indians. In particular, the basic authority to
legislate regarding Indians has remained with the Federal Government. The
essential component of the Federal scheme of dealing with Indians has been
the reserve system. Tracts of land, the legal title to which remain vested in
the Crown, have been set apart by the Crown for the use and benefit of
Indian bands. The more difficult topic, one which this paper addresses,

concerns the rights of people with Indian blood who have not been able to

15 Dukelow, Dictionary of Canadian Law p.635. See also Foster, John
E. "The Metis: The People and The Term" Prairie Forum, 3, 1978 pp. 79-90
16  Census results found in Sprague, D.N., Canada and The Metis 1869-
1885, p.45




derive the benefits of the reserve system. The fundamental difference in
attitude of governments towards Indians and Metis has been set out by
noted Manitoba historian W. L. Morton, who said:

The Treaty Indian on reserve was the responsibility of the

Federal government ... but Indians who left the reserves, as

they were doing in some numbers, and the great bulk of the

Metis, indistinguishable except in law from their blood relatives,

the Indians, were a provincial responsibility, like any other

citizens in distress.?

Despite Morton's assertion, the legal status of Metis has not actually
been clearly accepted by the governments involved. Manitoba was created
as a province where all "free men" were free to participate in a system of
self government. Indians were classified differently. They were given land
grants, i.e. reserves, and basically were placed in a different legal position.
This thesis will describe that, although the Metis did not receive the legal
status of Indians, their children did receive land grants under the Manitoba
Act "towards the extinguishment of the Indian title™.18

The Metis at Cross Lake and Norway House were not given reserve
land or any other land pursuant to Indian title. They basically remained
under the jurisdiction of the Government of Canada until the area became
part of the Province of Manitoba in 1912. Many of them continued to live
on Crown land which did not pass to Manitoba control until 1930. After
that time, the Government of Canada assumed responsibility only for those

individuals who had status under the Indian Act.'® Metis in the area were

17 Morton, W. L., Manitoba: A History (2nd ed.) (Toronto, University of
Toronto Press, 1979), pp.493-494

18  Manitoba Act (1870) 33 Vict. C.3 S.31

19 RSC 1985, c.I-6
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the responsibility of the Government of Manitoba.

Until the Constitution Act 198220 clarified that aboriginal peoples of
Canada included Metis as well as the Indians and Inuit people, their situation
was generally treated differently than Indians. Since 1982, it has become
clear that legislation which purports to deal with aboriginal rights must also
consider those of Metis people. This seems to stretch the definition of
aboriginals, such as that contained in recent Canadian dictionaries, beyond
the one presumed by society and law before 1982. Aboriginals have been
defined as "the first original or indigenous inhabitants of a country”,21
Indigenous people had been defined as those "living or occurring naturally in
a particular region or environment".22 Nonetheless, it is clear that the
treatment of Metis until 1982 has been significantly different from that of
registered Indians. It is on the basis of this difference that the discussions

in this thesis will proceed.

d) The Torrens System Of Land Holdings

This thesis deals in some depth with the legal position of people who
are basically making claims for interests in land which are not registered.
This situation must be assessed in light of the relevant real property law of
Canada and Manitoba.

By virtue of the Real Property Act of 1885, which received assent on
May 2 of that year23, Manitoba came under the "Torrens" system of land

holding. The system was named after Sir Robert Torrens, a 19th century

20 Constitution Act (1982) c. 11 (U.K.)

21 Dukelow, Dictionary of Canadian Law p.2

22  Webster's Ninth New Collegiate Dictionary (Markham Thomas Allen &
Sons, 1985), p.614

23 S.M. 1885 C. 28
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Australian who was a customs house clerk in South Australia. Although a
non lawyer, he was able to devise a "simpler and more certain system of
transfer of land ... than the old English practice of conveyancing then in
vogue".24 The system was adopted in Australia in 1856 and rapidly spread
to New Zealand and all of Australasia. It was adopted in Great Britain in
187525 and by several Canadian provinces including Manitoba in 1885.26
The two principal evils that the new system was to address were the
length of time between the formation of the contract and the actual sale of
the land and also the process of investigation which was required
concerning the land title each time the property was sold or mortgaged. A
scholar knowledgeable with the implementation of the system once
explained that "the chief benefit of the system was the indefeasible nature
of the title obtained, together with the speed and certainty of transfer and
the abrogation of the necessity of abstracts of title".2? In other words, once
title has been obtained under the Torrens system, there can be no challenge
to its legal validity.
A modern legal scholar has stated that there are basically three
fundamental principles of the land holding system:
1) Indefeasibility of title;
2) Compulsory registration of all transactions regarding the land;
3) Compensation for loss of any rights as a result of failure of the
system.28

The concept of a title granted under the Torrens system as

24 Jones, Herbert C., The Torrens System Of Transfer Of Land
(Toronto,Carswell & Co. 1886), p.1

25 38-39 Vict.C.87

26 S.M. 1885 ¢.28 Received Royal Assent May 2, 1885

27  Jones, The Torrens System Of Transfer Of Land, p.1

28 Sterk, John, Alberta Conveyancing Law & Practice (Toronto, Carswell
Co. Ltd. 1981), pp.3-4
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indefeasible is based on two ideas which are widely noted in legal circles as
the "mirror™ and "curtain" principles. The mirror principle stipulated that the
certificate of title accurately reflects all interests regarding the property at a
particular point in time and that "nothing incapable of reflection appears on
the certificate of title, and it does not permit consideration of unregistered
interests in the land even though they may be capable of registration™.29
The curtain principle “ensures that a prospective purchaser or person
intending to acquire an interest in land can rely on the certificate of title as
the sole source for determining the existing interests in the land and
therefore he need not look beyond it".3° [n short, once property is brought
under the Torrens system, the certificate of title on file in the particular
registry office sets out all interests in the property at a particular time. Only
those interests shown on the certificate of title are legally enforceable. No
further investigations are required.

The foundation for the implementation of the Torrens system in
Manitoba was established in 1883. In June of that year, Beverley Jones, a
solicitor for the Canadian Permanent Loan and Savings Company, travelled
to Winnipeg on behalf of an organization known as the Canada Land Law
Amendment Association. Although it is stated that "the people and the bar
of Manitoba knew little of the benefits of the proposed reform"37, it soon
received warm acceptance by the authorities in Manitoba. A Manitoba
branch of the Canada Land Law Amendment Association was soon formed
and within two years legislation had been passed by both the Manitoba
Legislature and the House of Commons. Manitoba Attorney General C. E.
Hamilton was the driving force at the provincial level and Member of

29 Ibid, p.3
30 Ibid, p.4

31 ones,' The Torrens System of Transfer of Land, p.221
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Parliament Dalton McCarthy took the federal initiative.

The Manitoba authorities were very open to any system which
involved greater certainty in real estate transactions. Land was a valuable
commodity, particularly with the influx of new settlers in what was in large
part still a frontier society. At the federal level, it has been pointed out that
the Canadian Government was pre-occupied with matters involving the
Canadian Pacific Railway which resulted in a session of "undue length” so
that the implementation of the Torrens land holding systems in Ontario and
Manitoba did not receive detailed consideration and did not result in
substantial debate.32

An observer at the time noted that "by one stroke was the last
vestige of the feudal system swept away from the virgin soil of our western
prairies, and a cheap, easy and expeditious method of land transfer
introduced" .33 A contemporary observer might well add that the
introduction of the new system also assured control of the land against the
Metis.

Once land has been brought under the Torrens system, it appears that
any unregistered interest being claimed by a squatter or the descendant of
any squatter would definitely be unenforceable. People wishing to establish
claims through squatting or, as is more appropriately described,
"occupancy”, must base their claim on the time that the property was
brought into the Torrens system after surveys were completed.

An examination of the provisions of the original Real Property Act of
1885 indicates that Section 127 is the key portion of that statute regarding

the subject matter of this paper. That section reads as follows:

32 |Ibid, p.223
33  Ibid, p.222



14

Any certificate of title issued upon the first bringing of land under the
provisions of this Act, and every certificate of title issued in respect
of the same land, or any part thereof to any person claiming or
deriving title under or through the applicant owner shall be void as
against the title or any person adversely in actually occupation of, and
rightly entitled to such land or any part thereof, at the time when
such land was so brought under the provisions of this Act, and
continuing in such occupation at the time of any subsequent
certificate of title being issued in respect of the said land, but every
such certificate shall be valid and effectual as against the title of any

other person whomsoever,34

Quite clearly, this section indicates a title to property when the land was

initially brought into the Torrens system is not valid against the interests of

a person who actually occupied the property and was entitled to occupy it

at the time that the land was brought under the Torrens system. The initial

title under the Torrens system is valid against every other potential claimant.

The situation became even more clear at the time that the Manitoba

Statutes were revised in 1913. The two relevant sections of that Real

Property Act are 82 and 83 which read as follows:

82

83

Every certificate of title shall be void as against the title of any person
adversely in occupation and rightly entitled to the land at the time
when such land was brought under the new system and who
continues in such occupation.

After land has been brought under this Act, no title thereto adverse or

in derogation to the title of the registered owner shall be acquired by

34

S.M. 1885, C.28, S.127
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any length of possession merely.35

The relevant sections of the Real Property Act at the present time are
quite similar to those contained in the 1913 revision. Section 61(1) and
61(2) of the present Real Property Act read:
61(1)Every certificate of title is void as against the title of a person

adversely in actual occupation of, and rightly entitled to, the land at

time the land was brought under the new system, and who continues
in such occupation.
61(2)After land has been brought under this Act, no title thereto adverse to,
or in derogation of, the title of the registered owner is acquired by
any length of possession merely.36
Any Manitobans attempting to bring real property claims on the basis of
occupancy of the land must prove that their right to occupy was valid at the
time that surveys were completed and the particular property was first
registered under the Torrens system. Otherwise, claims brought on any
basis other than the Torrens registration system have no basis.

As mentioned previously, the land in the area of Cross Lake and
Norway House did not come under Manitoba control until 1912. Crown
land in the region (in particular, reserve land) is still not subject to the
Torrens system of registration. The other land in the area did become part

of the Torrens system as soon as the surveys were completed.

e) Theories of Legal History
This paper seeks to present an historical problem on a legal basis.
Modern Canadian legal history tends to expand the parameters of the topic

35 RSM 1913, C.17, S5.82-83
36 RSM 1988, C. R30, S.61
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to a point where the foundation is often obliterated. Numerous authors
have written and expounded at great lengths on the sociological aspects of
this situation. It is crucial to conduct the debate with understanding of the
legal basis.

It has been pointed out by one modern Canadian historian that a great
deal of recent Canadian legal history concerns a debate regarding style. The
key element of the debate is how legal history should be written. The two
major options are what this historian refers to as the "traditional" one, with
emphasis on doctrine and institutional description, and the second one
which concerns itself more with the effect of political, economic and social
change.3?” Another modern Canadian legal historian adopts an approach
which draws a distinction between "internal®™ and "external" history.
Internal history involves a study of sources which are legal in nature in order
to describe or explain legal concepts. External history places the emphasis
on the social context of the law and i;(s social effects. The author in
question, David H. Flaherty, presents a dualism which is quite relevant to
the present discussion.®® In their introduction to the book edited by
Flaherty, his approach is very concisely described by Brendan O'Brien and
Peter Oliver:

Professor Flaherty makes an important distinction between

internal and external legal history. The former focuses on areas

such as the legal profession, the judiciary and the analysis of

judicial decisions which are unmistakably legal in nature, and

37 Reid, John Phillip, "The Layers of Western Legal History" in John
Mclaren, Hamar Foster and Chet Orloff, Law For the Elephant, Law for The
Beaver-Essays in the Legal History of The North American West (Regina,
Canadian Plains Research Center, 1993), p.23

38 Flaherty, David A. (ed), Essays in The History of Canadian Law
(Toronto, University of Toronto Press, 1981)
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analyzes them primarily in terms of strictly defined legal
processes and concerns. External legal history is far more
interested in the broader relationships between the law and the
larger society, and at time legal history of the external variety
shades into more general social or economic history.3°
Working within the confines of the Flaherty and Reid distinctions, this thesis
attempts to provide a coherent "internal™ legal history. It will also be quite
"traditional” in its focus. In so doing, an attempt is made to fill a vacuum in
the studies made in this area of research and to avoid unessential debates
concerning aspects which are not entirely relevant.

One justification for this traditional and internal approach may be
found in the work of R.C.B. Risk, another prominent Canadian legal
historian. Risk has stated that "the problem with the leading twentieth
century Canadian historians of the 1930 - 1970 era, however, is that the
grand hypotheses they advanced to explain the origins of Canada essentially
ignore the legal dimension".4© He goes on to explain that the modern
Canadian historians are paying "relatively little attention to our legal
traditions".4!  The explanation which he offers for this situation is that
"major interpreters of the Canadian past regard the legal system as
secondary and passive rather than an instrumental and dynamic aspect of
historical development".42 This work hopes to address in part the concern
raised by Professor Risk. There will be an examination of the relevant legal

situation during different periods in Canadian history. The discussion of the

39  O'Brien, Brendan and Oliver, Peter N., Introduction to Flaherty, Essays
in The History of Canadian Law, p.x

40  Risk, R.C.B., "A Prospectus For Canadian Legal History" (1973) 1
Dalhousie Law Journal 228, found in Flaherty, Essays in The History of
Canadian Law, p.9

41  |bid, p.10

42  Ibid
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legal situation will take place within the context of the interplay between
resource development and the problems confronting aboriginal people. The
law will be shown as an active force in Canadian history.

Much of the debate concerning form in legal history centers around a
sense of skepticism concerning the motive of the law itself. This in turn is
fed by the particular political/economic philosophy of the historian. The
accepted pioneer in legal history is J. Willard Hurst, who stated quite simply
in his major book on the topic in 1950 that "no factors bore so powerfully
upon the legal order or so much shaped its problems, as the main currents
in the growth of the economy”.43 This seems to be the starting point for
the debate.

In a leading work on legal history published in 1975 under the name

Albion's Fatal Tree,%4 Professor Douglas Hay rendered the opinion that "the

private manipulation of the law by the wealthy and powerful was in truth a
ruling class conspiracy, in the most exact meaning of the word".45 He went
on to explain that "a ruling class organizes its power in the state. The
sanction of the state is force, but it is force that is legitimized, however
imperfectly, and therefore the state deals also in ideologies™.46

This view of the law found support among other modern historians,
particularly those who view history through a Marxist perspective. Peter
Linebaugh stated that "law had in itself ideological importance as well as

functional purposes that largely served the class interests of the elite”.47

43  Hurst, J. Willard, The Growth of American Law: The Law Makers
(Boston, Little, Brown & Co., 1950), p.446

44 Hay, Douglas, Linebaugh, Peter, Rule, John G. Thompson, E.P. and
Winslow, Cal, Albion's Fatal Tree - Crime & Society in_18th Century England
(London, University of London Press, 1975)

45  Ibid, p.52

46  Ibid, p.62

47  Linebaugh, Peter, "(Marxist) Social History and {Conservative) Legal
History: A Reply to Professor Langbein" 60 New York University Law
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Adrian Merritt stated that the "rule of law is a slogan - a part of the ideology
of capitalism™.4¢ He went on to explain this reductionist view of law by
claiming that:
to contrast the rule of law to arbitrary power indicates an
acceptance of bourgeois ideology ... a view which does not
envisage or desire the possibility of a society where the
elimination of class and its antagonisms and imperatives will
allow humankind to dispense with what we know as a legal
system.48
Another noted historian, Mortin Horwitz, states that the legal system
became distorted when the entrepreneurial class "began to forge an alliance
with the legal profession to advance their own interests through a
transformation of the legal system".50
A similar argument has been made for Canada by an aboriginal
Canadian historian, James Youngblood Henderson. His claim is that the
aboriginal peoples of Canada have been forced into acceptance of the
Canadian legal system. Henderson bases his claim on the fact that the
Canadian legal system was always incompatible for aboriginals. He reasons
that:
any unitary view of judicial interpretation confuses the status of
interpretation with the status of political domination. It
legitimizes the use of force to maintain a certain privileged

position. In the history of Canada the immigrant democracies

Review, p.243

48 Merritt, Adrian, "The Nature and Function of Law: A Criticism of E. P.
Thompson's 'Whigs and Hunters'" in the British Journal of Law and Society
7, 1980, p.208

49  lbid

50  Horwitz, Morton, The Transformation of American Law 1780 - 1860
{Cambridge, Harvard University Press, 1977)
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have held the indigenous people hostage. Although asserting a
regulative function that permits a life of law rather than
violence, the courts have ignored the terms of the aboriginal

and treaty rights and indigenous legal order to wrap itself

around the mantle of British political traditions and law.51
He says that, to the aboriginal peoples, law "is regarded by the indigenous
mind as a spiritual force, like instinct to the animal world and gravity to the
scientific community”.52  In effect, the Canadian legal system was
incompatible with aboriginal culture, and therefore should be set aside in
favour of a system based on aboriginal traditions. The conclusion of legal
historians like Henderson is aligned with the so-called "Genovese School” of
legal historians who argue that law is "primarily the story of who rides
whom and how"S3,

It seems to be pointless to conduct a debate concerning points such
as these raised by critical modernists, because they judge the past by
modern political and socio-economic preferences. What good can possibly
be achieved for the advancement of aboriginal people as we approach the
twenty-first century to lament the bases of the legal system of bygone
years? The fact remains that Canadians must operate within the guidelines
established by the legal system as we find it. Similarly, we must move
beyond the conclusion of Professor Horwitz that the legal system is "an
instrument for the direct promotion of economic growth". 54 It seems much

more rational to adopt a conclusion of the historian, E. P. Thompson, also a

51 Henderson, James Youngblood, "First Nations Legal Inheritance" in
University of Manitoba’s Canadian Legal History Project #91-5, p.41

52 Ibid, p.35

53  Fox-Genovese,Elizabeth, and Genovese, Eugene, "The Political Crisis
of Social History: A Marxian Perspective" in The Journal of Social History
Volume 10, Winter 1976, p.219

54  Flaherty, David A. (ed), Essays in the History of Canadian Law, p.14
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Marxist but of the humanist school, who stated that "the rule of law itself,
the imposing of effective inhibitions upon power and the defence of the
citizen from power's all-inclusive claims, seems to me to be an unqualified
human good".55

It may be the case that no school of legal history is adequate to form
a basis to advance the claims of the individuals in the region of Cross Lake
and Norway House. If an attempt is made to say that Canadian law
supports them, it is submitted that such a claim is invalid. If the élaim is
made that one should disregard the state of the law because the basis of
the law is somehow perverted by the motives of the law makers, the debate
becomes unsolvable. It serves to support the proposition that any solution
to the problems of these people must come from an analysis of the
sociological and economic considerations of the present time.

Nonetheless, history of any sort cannot be studied in a legal vacuum.
An analysis of legal institutions, legislation and case law must be considered
when trying to comprehend the general society of the period being studied.
However, an argument concerning who was to benefit most from the
particular state of the legal system at the time does not detract from the
meaning, if not the justness, of the law itself.

The rest of this thesis will address the application of the Canadian
legal system to the development of natural resources in Manitoba. This
approach will determine the legal status of potential occupancy claims at
Cross Lake and Norway House. We must first examine the characteristics
of Canadian law and then focus on the historical developments concerning

land, mineral rights and water resources in Manitoba.

55  Thompson, E. P., Whigs and Hunters (London, Allen Lane, 1975),
p.266
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CHAPTER TWO: CANADIAN LEGAL INSTITUTIONS
AND THE SOURCES OF CANADIAN LAW

a) What Legal Institutions Exist and What Law Are They Applying?

In a traditional, internal form of legal history, a basic understanding of
the legal institutions is crucial. The civil law systems of the Canadian
provinces, with the exception of Quebec, are similar. Trials take place with
individual witnesses giving evidence before a judge in courts which are
referred to as Provincial Supreme Courts or Courts of Queen's Bench. A
party which is dissatisfied with a judgment rendered after a trial has a right
to launch an appeal to the Court of Appeal in the particular province. At the
Appeal Court level, cases are not retried. Written briefs are presented to a
panel of three or five judges and counse! then present oral arguments based
on their written submissions. The Court of Appeal will then render its
judgment which is always accompanied by written reasons. Sometimes the
judgment is unanimous. On other occasions a judge or judges who cannot
agree with the majority decision will write a dissenting judgment. Although
their comments are often interesting and influential, in ways which will be
explained below, they do not form part of the precedent for which the
judgment stands.

A party which is not satisfied with the decision of a Court of Appeal
can seek leave to appeal to the Supreme Court of Canada. The right to
such an appeal is not automatic. The Supreme Court will consider written
submissions made by counsel for the various parties and will then determine
whether the case should be tried by the Supreme Court of Canada in a full
appeal. On a practical basis, Appeal Court decisions which have strong
dissents are more likely to be heard by the Supreme Court of Canada if

leave is sought. The existence of a strong dissent certainly indicates that
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the particular Court of Appeal was not unanamous in its view of the
particular law and the dissent certainly sets out the opinion held by certain
members of the Court of Appeal on the subject. The format in the Supreme
Court of Canada is virtually the same as in the particular Courts of Appeal.
Ordinarily, panels consist of five, seven, or nine members of the Supreme
Court of Canada. Judgments are sometimes unanimous. However, there
are numerous situations in which one or more dissenting opinions are
rendered. Although they do not form part of the precedent for which the
case stands, they are often ammunition for future cases which relate to the
same topic.

Until 1949, parties which did not agree with the decision of the
Supreme Court of Canada had the right to appeal to the Judicial Committee
of the Privy Council in Great Britain. The Privy Council was a large body
whose members were appointed by the Prime Minister. The Judicial
Committee consisted of those members of the Privy Council who were
judges. The authority of the Judicial Committee extended back to the days
of the British Empire when it was the final appeal court from every colony.
Since 1949 in Canada, the Supreme Court of Canada has been the court of
final resort.

These institutions apply the law in Canada, but what are the sources?
According to Canadian jurisprudence, there are three sources of law, Royal
Proclamations from the sovereign, legislation,and common law.

Proclamations are simply declarations from the sovereign power in the
state. They were much more common prior to the twentieth century and
were often used in Britian in times of war or with regard to colonial
business.

Legislation refers to any creation of a law-making body, including
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statutes passed by legislatures or parliaments, regulations passed pursuant
to the terms of statutes, by-laws made by corporations created by provincial
legislation, and also orders-in-council. The term order-in-council refers to
any order made by the Lieutenant Governor of a province or the Governor
General of Canada with the advice of his or her particular council. In the
case of a provincial government, the council is referred to as the Executive
Council. It consists of the premier and members of the provincial cabinet.
In the Federal realm, the council is referred to as the Privy Council. It
consists of the prime minister and federal cabinet ministers as well as other
individuals who are members primarily for ceremonial purposes.

Common law refers to precedents established by decisions of the
courts following trials or appeals. It is contrasted to statute law. Common
law relies for its authority on the decisions of the courts and is recorded in
the law reports as decisions of judges together with the reasons for their
decisions.

Of the three sources of law, legislation and proclamations must be
considered primary in determining the legal situation at any point in
Canadian history. The common law is applicable only in the absence of
direct legislation on the subject. One Canadian legal historian has noted:

the cornerstone of the English and Canadian legal systems is

the supremacy of Parliament. Thus the common law governs

only so long as Parliament has not spoken directly to a given

point, but when Parliament does speak, its definition of the law

governs.56

Accordingly, this work will first review proclamations and statutes and then

56 Clark, Bruce, Native Liberty, Crown Sovereignty - The Existing
Aboriginal Right of Self-Government in Canada, p.33
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it will examine the common law.

b) Relevant Proclamations

There is one proclamation of the British Sovereign which relates
directly to the region in question. The entire present day Province of
Manitoba was part of the large area ceded by King Charles Il of Britain by
way of Letters Patent to the Governor and Company of Adventurers of
England, Trading Into Hudson's Bay, otherwise known as the Hudson's Bay
Company. The Letters Patent issued on May 2, 1670 granted:

unto the said company and their successors the sole trade and

commerce of all those seas, straits, bays, rivers, lakes, creeks,

and sounds in whatsoever latitude they should be, that lay

within the straits commonly called Hudson's Straits together

with all the lands and territories upon the countries, coasts and

confines of the seas, bays, lakes, rivers, creeks and sounds

aforesaid.5?
In effect, the Hudson's Bay Company received a grant of all the lands
whose waters drained into Hudson Bay, and the land remained the property
of the Company for two hundred years.

There has been a great deal of discussion concerning the applicability
of the Royal Proclamation of 1763, occasionally referred to as the "Indian
Bill of Rights", to various situations involving aboriginal issues. It is clear,
however, that this proclamation, issued at the end of the Seven Years War,

did not apply to any part of the property which had been granted to the

57  Set out in the Rupert's Land Act (1868) 31-32 Victoria C.105 (U.K.)
p.22, C.2
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Hudson's Bay Company and which became known as Rupert's Land. The
relevant portion of the Proclamation reads as follows:
and we do further declare it to be our Royal will and pleasure,
for the present as aforesaid, to reserve under our sovereignty,
protection, and Dominion, for the use of the said Indians, all
the lands and territories not included within the limits of our
said three new Governments (ie Quebec, east Florida or west
Florida) or within the limits of the territory granted to the
Hudson's Bay Company (ie Rupert's Land).58
As if the Proclamation was not clear enough, the question of its
application to Rupert's Land was dealt with in 1966 by the Supreme Court

of Canada in the case of Sigeareak E1-53 v. The Queen®®. In a unanimous

decision, the Supreme Court held that the Royal Proclamation never applied
to any part of Rupert's Land. Speaking for the Court, Mr. Justice Hall
stated that:

The Proclamation specifically excludes territory granted to the

Hudson's Bay Company and there can be no question that the

region in question was within the area granted to the Hudson's

Bay Company. Accordingly, the Proclamation does not and

never did apply to the region in question and the judgments to

the contrary are not good law.60

Historically, the Company had been legally responsible for all aspects
of the administration of the area and was authorized, in the words of one

recent Canadian legal historian, "to make, ordain and constitute such and so

58 Royal Proclamation of 1763 Found in RSC 1970 Appendix Il No. 1
p.127

59 [1966] SCR 645

60 Ibid, p.650
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many reasonable laws, constitutions, orders and ordnances as ... shall seem
necessary and convenient for the good government of the said company,
and of all governors of colonies".8! As time went on, status of "the law" in
Rupert's Land was peculiar. As described succinctly by one recent
Canadian legal historian, "in truth, the Hudson's Bay Company was less an
agent of London than a law unto itself or, at least, the generator of an
autonomous system of customary law" .62

It appears to be accepted by Canadian legal historians, therefore, that
the British laws of 1670 applied to Rupert's Land until such time as they
were amended. The Canada Jurisdiction Act of 1803 was passed in order
to extend the jurisdiction of the Court of Justice in the Provinces of Lower
and Upper Canada to neighboring regions which formed part of British North
America.®3 The focus was the administration of criminal law. However, the
legislation was very vague regarding chartered rights and the territories of
the Hudson's Bay Company. In any event, the legislation was never
enforced in Rupert's Land. It should be noted that this legislation was
passed during a time when there was rampant abuse of the criminal law in
the period when the Hudson's Bay Company was battling the North West
Company for control of the fur trade.

In 1815 the Hudson's Bay Company codified the criminal law in
Rupert's Land in a form identical to the criminal law of England. This was
deemed necessary by virtue of the fact that the Hudson's Bay Company had
granted a large tract of land in the Red River Valley to Lord Selkirk in order

that he could form a settlement. Part of the terms of the transaction was

61 Bindon, Kathryn M., "Hudson's Bay Company Law: Adam Thom and
the Institution of Order in Rupert's Land 1839-54" in David A. Flaherty,
Essays in The History of Canadian Law, p.50

62  Reid, John Phillip, "The Layers of Western Legal History", p.31

63  Canada Jurisdiction Act 1803 43 George Il (1803) C.138 (U.K.)
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that Lord Selkirk had to provide land for retired Hudson's Bay Company
employees.64

Following the union of the Hudson's Bay Company and the North
West Company in 1821, the British Crown awarded a trading monopoly to
the amalgamated company for a further twenty-one year period on the basis
that the company undertook to improve the condition of Indians involved in
the fur trade and to punish all criminal offences committed by Company
employees.®> In 1822, the Hudson's Bay Company passed a series of
regulations which deemed the Governors of the Northern and Southern
departments of Rupert's Land and the Governor of Assiniboia to be
competent to administer justice with their counsellor. Each region was to
have a sheriff.66 In 1838, the British Crown granted a further twenty-one
year monopoly to the company and included a clause in the agreement
specifically requiring the company to promote settlement.67

In 1851, legislation was passed to clarify that the law of England as
of that time (ie. the time of the start of the reign of Queen Victoria) applied
in Rupert's Land.88 This code was revised in 186269

The administration of the legal system in Rupert's Land was
substantially updated in 1839 when, for the first time, a full time position of
recorder was created. The recorder was the first individual with formal legal

training to be involved in the administration of justice in Rupert's Land.

64  Found in Bindon, Kathryn M., "Hudson's Bay Company Law