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ABSTRACT

During the past twenty years, we have become in-
creasingly aware, that overpopulation, man's rapidly increa-
sing ability to change the environment and man's attitude to-
wards nature pose a serious threat to the environment and to
the survival of man and other 1ife forms. Based on the pre-
mise that a change in man's attitude towards the environment
is a key to human survival, this thesis explores to what ex-
tent environmental Taws and practices reflect man's new-found
concern for the environment.

An examination“ofvenvironmentaT protection legisla-
tiohvand the practice of environmental impact reviews on the |
federal and state level in the United States énd on the fed-
eral and pr0v1nc1a1 Jevel in Canada, provides the basis for
assessing the underlying environmental consc1ousness as a
factor in the viability of the laws and,practices, A more de-
tailed investigation of the short history of environmental im-
pact assessment in the City of W1nn1peq provides insight into
probWems pecu]war to the urban environment and further i1Tumin-
ates problems encountered on the federa1 and provinc1a1 IeveTt

" The National Environmental Pollcy'Act»o?-thernited
“<tates - the first and still foremost Tegislative expression
_of a nation's environmental awareness and conscience - prgyides

an example for similar Tegisiation on the state and local Tevel.



The Act firmly establishés the environmental impact review
process as government policy. Canada does not have compre-
hensive federal environmental protection legislation, the -
Environmental Assessment Review Process is established by

a cabinet directive.

The findings point to several conclusions: The
environmental impact review process is equally suitable to
an urban settingvas it is to regional and global application.
It is unlikely that urban environmental impact reviews will
be carried out unless required by Jaw. Provinces without
comprehensive provincial environmental acts are unlikely to
enact urban environmental impact Tegisltation. Federal Tegis-
Tative initiative on environmental matters will greatly en=
hance public awareness and assure a uniform approach to en-

vironmental protection across the country.
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PREFACE

In writing this thesis, I pursued
several purposes: to share with others my
working experience with urban environmental
impact reviews in Winnipeg, and to bring
back into focus the fundamental purpose of
environmental impact reviews, which for
many people has become obscured by a pre-
occupation with Tegalism and detailed mech-
anics of the process, or was never grasped
by others.

The reader may detect throughout
this thesis a bias towards more government
leadership and stronger environmental Tlaws.
For this, I make no apologies. It is my
conviction that society requires Taws per-
taining to the relationship of man and
nature, in the same way as it has laws
pertaining to the relationship of man and

society.

i
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INTRODUCTION

There is growing awareness of the threat to the
environment, posed by human overpopulation, by man's unalter-
able requirement for Tand and food, by 1ndu$tria112ed nation's
improportionate demand for raw materials and energy and by
their enormous waste production. We are compelled to action
by a frightening picture of acéumuiating evidence of subtle
hut irreversible changes to the biosphere and by a multitude
of highly visible man-made impacts on the environment, combin-
ing to yet unknown consequences.

Out of these concerns a number of international and
national initiatives have arisen. Amongst them are attempts
to reduce or eliminate avoidable damage to the environment
through a process of systematic, inter-disciplinary investi-
gation and prediction of impacts on the environment of pro-
posed actions or projects; - the Environmental Impact Review
Process. 1In the last decade, a number of countries have ad-
opted the process by policy or legistation.

This thesis explores the nature and benefit of
the environmental impact review process and examines its
track record in the United States of America and in Canada.
The essence and useability of environmental Tegislation in

the two countries is compared and the underlying environmental
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consciousness assessed as a factor in the viability of the
Jegislation. The thesis then examines the relevance of an
urban application of the Environmental Impact Reyview Pro-
cess in general and provides a detailed account of the ex-
perience with environmental impact legislation in the City

of Winnipeg.



CHAPTER I

The Concern for our Environment
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I. THE CONCERN FOR OUR ENVIRONMENT

"Man has lost the capacity to forsee
and to forestall. We will end by
destroying the earth."!

Albert Schweitzer

The potential and even the probability exists for
this gloomy prediction to become reality.

The enormous increase in human world-population re-
quiring food and land; and to a far greater extent the indus-
trialized nations insatiable appetite for energy and raw ma-
terials, and their inability to effectively dispose of waste
products gas already Tead to a continuing degradation of the
environment and a visible breakdown of natural systems.

Human overpopulation alone will destroy mankind
and countless other Tife forms in our world, if the present
rate of human population growth continues.2

But this is only one part of the problem. Another
is man's new-found and rapidly increasing ability to manipu-
late nature and change the environment by technological and
scientific means.

As science and technology are providing evermore

sophisticated and powerful tools to manipulate nature, the

1. Albert Schweitzer, as quoted by Rachael Carson
in "Silent Spring".

2. Club of Rome, Limits to Growth. This widely
acknowledged publication demonstrates on hand of several pop-

ulation-and resource-dynamics models the probability of human
decline in the near future.
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thin life-supporting surface of our planet is being damaged
by the actions of man. As alarming as these changes are,
even more alarming is the rapidly accellerating rate of
change which has surpassed man's ability to understand or
predict their consequences and by far outstripped nature's
ability to adjust to them. Rachel Carson reflects oﬁ this

in the following:

"The rapidity of change and speed with
which new situations are created follow
the impeduous and heedless pace of man
rather than the deliberate pace of
nature."

Before proceeding to document the numerous catas-
trophic threats posed by man's actions to all 1living things,
she puts man's new-found power into the perspective of na-

ture's time on earth.

"The history of Tife on earth has been a
history of interaction between Tiving
things and their surroundings. To a

large extent, the physical form and the
habits of the earth's vegetation and 1its
animal 1ife have been molded by the envi-
ronment. Considering the whole span of
earthly time, the opposite effect, in
which 1ife actually modifies 1its surround-
ings, has been relatively slight. Only
within the moment of time represented by
the present century has one species - man-
acquired significant power to alter the
nature of his worid."

1. Rachel Carson, Silent Spring, Fawcet Publica-
tions, Grenwich, Conn., 1964, p. 17.
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S. Chandrasekhar points to a third component of

man's threat to nature and to himself - man's attitude:

"Because man in his arrogance, especially

in Western society, thinks and behaves

as if he is superior to all other forms

of 1ife, he may well pursue a course that
will end in his own extinction. Or will

he reflect and reason and transform radi-
cally his ethics and morals, his predatory
course and reproductive behaviour, evolving
a better and nobler order based on co-opera-
tion and good will, equality and justice,
devoting himself to higher intellectual and
spiritual tasks undreamt of ?efore? And
thus endure on this planet."

Chandrasekhar sees human attitude as the centre
of the problem, but he also points to possible solution of
the problem through a radical change of human attitudes.

0f the three components of this global dilemma -
overpopulation, man's ability to effect radical changes to
the environment and man's attitude towards nature - the most
urgent to be altered and the most likely to be changed 1is
attitude. If attitudes are changing - and there is evidence
that they are - we may buy sufficient time to adjust to na-

ture and nature to adjust to us.

1. S. Chandrasekhar: Population, Poverty and Pol-
lution (Proceedings of the Second International Banff Confer-
ence on Man and his Environment, 1974, Pergamon Press, 1976),
p. 56.
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If man's unparalleled ability to alter the enVir—
onment is not counter-balanced by understanding of the conse-
quences and by a sense of responsibility and accountability-
it will result in irreversible damage and destruction.

Responsibility may have moral roots'or it may be
based on purely rational considerations. Moral arguments
may include such concepts as the right of other species to
exist,.the rights of mankind versus the profit of a few,
the rights of future generations and the concept of the en-
vironment as an inheritance to be held in trust for future
generations. The rational consideration may include the re-
cognition that many actions intended to bring certain bene-
fits may have undesirable side effects which outweigh the
benefits or that certain actions taken now may permanently
close future options.

Regardless whether the newly emerging sense of
accountability has rational or moral roots, it can be assum-
ed that its emergence is a necessary evolutionary step in
the development and continuation of man as a species. A
step, which - in order to be effective - must coincide with
the emergence of man's ability to effect significant changes
to the environment.

Probably somewhere in man's distant past a similar
process must have taken place in relation to man's interaction
with man - the formation of a "Social Conscience". Without it
man could not Tive in community with other men. This social

conscience is the base for all codes of social behavior, writ-
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ten or unwritten,which governed human society through the
ages. It is expressed and perpetuated by religion, tradition
and laws.

As we are developing a better understanding of the
inter-relatedness and finiteness of nature's systems we are
enabled to act more wisely. At the same time, we seem to be
compelled to act more responsibly by a newly emerging moral-
ity, which has at its base the notion that we do not own the
environment we inherited, but only hold it in trust for fu-
ture generations. |

The imponderable question remains, whether our
new-found concern for and understanding of our environment
will flourish in time to prove Schweitzer's prophecy wrong.

As Western industrialized society is changing its
attitude towards the environment in a positive way, the tra-
ditional perception of man as the crown of creation, the mas-
ter over nature is gradually giving way to a new perception
of man as one 1ife form in a complex and changeable biosys-
tem. Man, now sees himself subjected to the laws of nature,
playing one part in an intricately balanced, continuously
changing evolutionary process. This new attitude towards the
environment may appropriately be termed “Epnvironmental Con-
science."

When and how this significant change in man's atti-
tude to his environment came about and to what extent it pre-
vails merits far more detailed investigation than is. possible

Within the intended scope of this thesis. Instead this thesis
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intends to examine in greater detail one of the positive ac-
tions man is taking as a result of this new attitude: the
systematic investigation of the many primary and secondary
effects on the environment of proposed actions or development
for the purpose of reducing or eliminating avoidable damage
to or destruction of the environment - in other words - the

" preparation of Environmental Impact Reviews.



CHAPTER 11

The Nature of

Environmental Impact Reviews
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I1. THE NATURE OF ENVIRONMENTAL IMPACT REVIEWS

Man's new attitude towards the environment - his
Environmental Conscience - is finding expression in many Taws
and policies by which industrialized nations regulate their
activities.

Many environmental Taws are single purpose laws,
j.e. they pertain to specific components of the environment

or requlate specific activities. For example, a ban on wha-

7ing is intended to prevent the extinction of whales. Of
course, the passing of such Tlaws requires first of all the
knowledge that whales are threatened with extinction, it
nust'be motivated by a desire to prevent the extermination
of whales and hopefully the law is passed and enforced be-
fore it is too Tate.

While these kinds of single purpose regulations
aimed at specific environmental problems are necesséry they
have one common shortcoming: they presuppose the knowledge
that a certain action will have certain undesired consequen-
ces. Such knowledge is normally acquired by experience. In
many cases, the experience is too high a price to pay and
in some cases, once the experience is obtained it is too late.
There is no point in passing laws to save the fdrest, after
all trees have been cut down.

As these laws only exist in areas of human activity,
where past experience has pointed to the need for Taws, they

provide no guidance for development in new areas. Clearly a
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new approach is required which would substitute prediction
for past experience. An approach capable of exploring the
Tikely effects on the environment of new development or con-
templated actions for which no prior experience applies.

The process to achieve this goal is the environ-
mental impact review process. It uses the combined expertise
and knowledge of many disciplines to analyze all aspects of a
given environment and to predict the effects of proposed ac-
tions or their various alternatives on all aspects of this
environment. In essence the process is a tool to investigate
alternate future options in environmental matters, using dif-
ferent design alternatives of a proposed development as vari-
ables.

Thus the environmental impact review process is a
systematic and co-ordinated interdisciplinary approach to
planning and decision-making in environmental matters, utili-

zing the recently developed techniques of future prediction.1

1. Various prediction methods, developed mainly
during World War II and in the subsequent "Cold War" period
for military strategy purposes, have found application
in civilian decision-making in government and industry during
the 1960ies and 1970ies.

Suggested references:

1. Robert U. Ayres, Technological Forecasting and Long-Range
Planning, McGraw-Hill, 1969.

2. David Bell, The Coming of Post-Industrial Society, Basic
Books, 1973.

3. Peter Drucker, The Age of Discontinuity, Harper & Row,
1968.

4. Dennis Gabor, Innovations: Scientific, Technological and
Social, Oxford University Press, 1972.

5. Herman Kahn and Anthony Wiener, The Year 2000, Macmillan,
1967.

6. John Kettle, Footnotes on the Future, Methuen , 1970.

7. Alvin Toffler, The Futurist, Random House, 1972.

Future Shock, Random House, 1970.
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If used properly and consistently, the process is one of the
most sophisticated aﬁd advanced decision-making tools for
public policy use.

Obviously the preparation of Environmental Impact
Reviews is not a universal cure-all for the numerous threats
to the environment posed by man, but it is a small important
step in the right direction. First of all, it acknowledges
accountability of the originator of an action for all direct
and indirect consequences of such action. Secondly, it illu-
minates many of the secondary effects of an action, which oth-
erwise would not be considered beforehand and it will expose
information about the "external costs" of deveTopment.1 Third-
ly, it provides a starting point for quantification of impacts
and for the keeping of records. Fourthly, it will improve
general understanding of all aspects of our environment, thus
enabling us to lessen or eliminate adverse impacts on the en-
vironment by modifying or abandoning intended actions.

In those jurisdictions, where public disclosure
and public participation are encouraged or required by Taw,

the review process may be significantly enriched by including

1. ‘"External costs" are all costs-regardless whe-
ther they can be expressed in monetary terms-which directly
or indirectly result from a project, but are not part of the
official project cost. They may include the cost of remedial
actions, devaluation or destruction of land effected by the
project, lost or diminished opportunities, etc. Previously
these external costs were usually ignored by the developer,
with the result that these costs were shifted to the general
public.
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the voices and views of the general public who usually have
no vested interest in the project but often are directly or
indirectly affected by the environmental impacts resulting
from the project.

The first and foremost example of this new approach
to environmental protection is the National Environmental Po-
Ticy Act of the United States. It has had a profound influence
on many similar laws and regulations in other Jjurisdictions
throughout North America. The Act is significant for several
reasons. It was the first comprehensive environmental policy
act in North American and it establishes the environmental im-

. . 1
pact review process as government policy.

1. Environmental Impact Review (EIR) throughout
this thesis refers generally to the deliberate and systematic
interdisciplinary investigation of likely impacts on the ex-
jsting environment of proposed development or action.

In several environmental acts the terms Environmen-
tal Impact Assessment (EIA) and Environmental Impact State-
ment (EIS) are being used to differentiate between prelimin-
ary (EIA) and more complete (EIS) Environmental Impact Re-
views. In other acts the terms Environmental Assessment (EA)
and Environmental Assessment Statement (EAS) are used.

In some chapters any of these terms have been used
to conform with their usage in the particular act under dis-
cussion. To avoid confusion the reader fis advised to assume
these terms to be fully interchangeable, except where specifi-
cally stated otherwise. '



CHAPTER III

Environmental Protection Legislation
and Practice

in the United States of America
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III. ENVIRONMENTAL PROTECTION LEGISLATION AND PRACTICE IN
THE UNITED STATES OF AMERICA

During the 1970's, which were heralded as The De-
cade of Environmental Concern, the United States of America
played a pioneering role in North America and the industrial-
jzed world in enacting comprehensive environmental legisla-

tion on the federal and state level.

A. Federal Legislation

7. The National Environmental Policy Act

"To declare a national policy which will
encourage productive and enjoyable har-
mony between man and his environment;
to promote efforts which will prevent
or eliminate damage to the environment
and biosphere and stimulate the health
and welfare of man; to enrich the under-
standing of the ecological systems and
natural resources important to the
Nation; and to establish a Council on
Environmental Quality".

This declaration is the "statement of purpose” of
the National Environmental Policy Act (NEPA) of the United
States of Amem’ca.I

The Act is one of the most significant actions by

a national government in response to man's new-found environ-

1. National Environmental Policy Act of 1969,
(P1. 971, 190; 83 Statute 852).
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mental conscience. NEPA was enacted on January 1st, 1970.
Since that time, it has become a model for similar Tegisla-
tion in several states.

In view of the profound influence of NEPA on a
wide range of federal, state, urban, and private activities
in the United States and considering the similarity of Envi-
ronmental legislation in other countries, it is important
to look at least at some of the key sections of the act.

There are two titles under this Act: Title I, De-
claration of National Environmental Policy and, Title II
Council on Environmental Quality.

Under Title I, Declaration of National Environmen-

tal Policy, Section 101(a) reads:

a) "The Congress, recognizing the profound
impact of man's activity on the inter-
relations of all components of the na-
tural environment, particularly the pro-
found influences of population growth,
high-density urbanization, industrial
expansion, resource exploitation, and
new and expanding technological advances
and recognizing further the critical im-
portance of restoring and maintaining en-
vironmental quality to the overall welfare
and development of man, declares that it
is the continuing policy of the Federal
Government, in cooperation with State and
Tocal governments, and other concerned:
public and private organizations, to use
all practicable means and measures, in-
cluding financial and technical assistance,
in a manner calculated to foster and pro-
mote the general welfare, to create and
maintain conditions under which man and nature
can exist in productive harmony, and
fulfill the social, economic, and other
requirements of present and future
generations of Americans.”
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b) "... to improve and coordinate Federal
plans, functions, programs and resources
to the end that the Nation may - (1) ful-
fi11 the responsibilities of each genera-
tion as trustee of the environment for
succeeding generations."”

In these beginning sections, the Act not only spells
out the newly found concern to protect the requirements of pre-
sent and future generations, but holds each generation respon-
sible as trustee of the environment for succeeding generations.
Not just a desire or an intent, but the obligation is expressed.

These are strong words expressing new thoughts, on
the role of man vis a vis the environment, giving rise to Tegal
interpretations as we shall see Tater.

Section 102 of the Act Tlays down the procedural re-
quirements. Throughout this section, the thoroughness of
thought in prescribing the procedures to accomplish the sta-
ted objectives and the precision of Tanguage used, are exem-
plary. Section 102 directs that all federal agencies shall
follow a series of steps to ensure that the goals of the Act

are met. The steps to be followed are then 1isted and include:

102(2)(A) "Utilize a systematic, interdisciplinary
approach which will insure the integrated
use of natural and social sciences and the
environmental design arts in planning and
decision-making L

(B) "Identify and develop procedures ... which
will ensure that presently unquantified en-
vironmental amenities and values may be given
appropriate consideration U
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(C) "Include in every recommendation and
report ... a detailed statement by the
responsible official on -

i) the environmental impact of the pro-
posed action,

ii) any adverse environmental effects
which cannot be avoided should the
proposal be implemented,

iii) alternatives to the proposed action,

iv) the relationship between local short-
term uses of man's environment and
the maintenance and enhancement of
long-term productivity, and

v) any irreversible and irretrievable
commitments of resources which would
be involved in the proposed action
should it be implemented."

(E) “Study, develop, and describe appropriate
alternatives !

(F) "Recognize the world-wide and long-range
character of environmental problems
lend appropriate support to maximize
international cooperation in anticipating
and preventing a decline in the quality
of mankind's world environment.”

(G) "Make available to states, counties, muni-

cipalities, institutions, and individuals,
advice and information U

The requirements are quite straight forward: The
environmental consequences of a proposed action must be eval-
uated in a systematic way using inter-disciplinary approach.
Environmental amenities and qualities which are not quantifi-
able must be given adequate consideration. The results of
this investigation must be incorporated into the decision-
making process. Once the probable environmental consequenées
of a proposed action are known and fully disclosed, they may

be weighed against other factors.
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Thus, a project which will have adverse environmen-
tal impacts can Tegally be proceeded with as Tong as its ef-
fects have been determined beforehand and publicly and deemed
justifiable in light of other considerations. This negates
the arqgument that EIS inherently are anti-progressive and
inevitably ki1l needed projects and aeveTOpments. Converse-
1y, it demonstrates the vulnerability of enviornmental con-

cerns.
2. Council on Environmental Quality

Under Title II of the Act, Council on Environment-
al Quality, Section 207 directs that the President shall trans-
mit to the Congress annually an Environmental Quality Re-

port.

The basic companents of the report are then des-
cribed. They include the status and condition of the major
natural, manmade, or altered environmental classes such as
air, water, and terrestrial environment, rural, urban and
suburban environments, etc. Current and foreseeable future
trends in quality, management and utilization of such environ-
ments, effects on social and economic and other requirements
of the nation; review of programs and activities of federal,

state and Tocal governments and private entities and indivi-



Page 18

duals and their effect on the environment, programs for re-
medying deficiencies of existing programs and activities and

recommendations.

Section 202 establishes in the Executjve 0ffice
of the President, a Council of Environment Quality (CEQ).
The role of CEQ is detailed in Section 204 of the Act and
includes: to act in advisory capacity to the President in
preparing Environmental Quality Reports,in formulating na-
tional policy,to gather information and prepare studies on
Environmental mattebs and to act as a review agency and co-
ordinator of various programs from an environmental point-

of-view.

Since its formation CEQ has issued various guide-
lines for the preparation of environmental impact statements.
The guidelines are intended to assure that:all requirements
of the Act are given adequate consideration in the EIS and
that all federal departments and agencies comply with the

requirements in a uniform way.
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3. Environmental Impact Assessment and Environmental
Impact Statements

CEQ guidelines, which are révised from time to
time, spell out when, how and by whom Environmental Impact
Statements shall be prepared. As these guidelines invariably
are a model for all state and local agency guidelines in the Uni-
ted States, they merit closer examination.

The guidelines differentiate between Environmental
Impact Assessments (EIA) and Environmental Impact Statements
(EIS). Both documents are intended to ensure that environmen-
tal considerations are made part of the decision-making pro-
cess of federal, state or local agencies.

The purpose of the EIA is to identify, interpret
predict and quantify impacts on the environment caused by a
proposed action and to provide an information base for jud-
ging whether an EIS should be prepared. CEQ advises that
EIA should be prepared as early as possible 1in the planning
process and in all cases, prior to an agency decision.

An EIS is a far more complete and in-depth investi-
gation of possible Environmental Impacts of a proposal. The
essence of how and by whom an EIS is to be prepared and its
scope and contents are spelled out in Section 102(2) of
NEPA and is expanded upon and clarified in subsequent CEQ
guidelines.

CEQ guidelines identify eight major points to be

covered by EIS. They can be summarized as follows:
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A description of the proposed action, a statement of

its purpose, and a description of the environmental
setting of the project; ,

the relationship of the proposed action to land use
plans, policies, and controls for the affected area;

the probable impact of the proposed action on the
environment;

alternatives to the proposed action;

any probable adverse environmental effects that cannot
be avoided and stating how each will be mitigated;

the relationship between local short-term uses of man's
environment and the maintenance and enhancement of long-
term productivity;

any irreversible and irretrievable commitments of re-
sources (including natural and cultural as well as labor
and materials); and

an indication of what other interests and considerations
of federal policy are thought to offset the adverse en-
vironmental effects identified.
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B. State Legislation

1. State Environmental Policy Acts

NEPA applies to all programs of federal agencies
and such programs and activities of individual states or
cities, which are supported by federal funds either entirely
or on a cost-sharing basis. However, many programs entirely
funded by states or carried out under a county-state cost-
sharing agreement, were not covered by the requirements of
NEPA. As many of such programs are seen to have substantial
impact on the environment, many states passed their own envi-
ronmental policy acts. By 1975, almost half of the states

1 Most SEPA's

had State Environmental Policy Acts (SEPA).
are patterned after NEPA, in addition many incorporate parti-

cular concerns of the state.

2. Michigan's "Apderson-Rockwell, Environmental Protec-
tion Act, 1970"

One of the most significant state laws inspired
by NEPA is Michigan's "Anderson-Rockwell Environmental Pro-
tection Act, 1970". It was the first law of its kind in the
United States and one of the most successful in application,

as it opened many more possibilities of legal action in the

1. R.K. Jain, L. V. Urban, and G.S. Stacey, Envir-
onmental Impact Analysis (Vvan Nostrand Reinhold Company, N.Y.
1977), p. 15.
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pursuit of environmental protection, than is common in most
environmental protection 1eg1’sTat1‘on.1
The Michigan Environmental Protection Act authorizes
any person to bring suit in the courts against any defendant,
private or public, who is alleged to be carrying on an acti-
vity Tikely to result in pollution, impairment or destruction
of the environment held in public trust. If such cases could
be proven, a court injunction could be obtained to stop the
activity or project.
Under the Act, it is incumbent upon the defendant
to provide proof that all environmental precautions were
being taken and that there was no feasible and prudent alter-
native to the proposed action or that the project,'if carried
out, was consistent with public health, safety and welfare
and the enjoyment of the environment by future generations.
This legisTation was significant for several rea-
sons: Ordinary members of the general public were given broad
rights and opportunity to sue. Public agencies could be sued
easily. The courts were assumed to be competent to deal with
the complexities of environmental concerns. The burden of
proof was put upon the defendant. This was done to shift a

Jarge part of the financial burden of litigation from the

7. Joseph L. Sax, American Experience with Citizen-
Initiated Environmental Lawsuits (Proceedings of the Second
Tnternational Banff Conference on Man and his Environment,
1974, Pergamon Press 1976), p. 146.
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"plaintiff - often private citizens, - to the defendants -

usually well-financed private or public agencies.

3. The First Ten Years of Experience with the Michigan
Environmental Protection Law

The enactment of this law was greeted with fear
and appreheﬁsion and results were carefully watched by Tegal
experts, citizen groups, developers and industries, private
and public agencies in the state of Michigan and across the
U.S.A.

Obviously, it was feared that the courts might be
flooded with cases - many frivolous, - and that federal and
state programs would be halted or caused many costly delays
and that consequently, private development and industry
would give up on proposed projects, which would then be Tost
to the state. The Michigan experience has shown that these
fears were unfounded. Perhaps the mere threat of possible
citizen lawsuits prompted developing agencies to pay more at-
tention in their plans to environmental concerns and perhaps
regulatory agencies were more watchful and were given the man-
date to enforce compliance with environmental Taws.

0Of those cases which went through the courts, the
majority did not end as unyielding confrontations but rather,
as workable compromises. Once the plaintiff's challenge was

presented, the defendant usually proposed a variety of protec-
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tive measures during construction which would eliminate any
risk to the environment or lessen it to acceptable levels.

J. L. Sax, in his analysis of environmental court
actions concludes that the often expressed fear, that envi-
ronmental l1itigation tends to turn a flexible planning pro-
cess into a set battle between unyielding adversaries, is
almost totally unfounded. Instead of an all-or-nothing
battle between plaintiff and defendant, the process becomes
a negotiation in which private plaintiffs serve to supplement
the formal regulatory process of administrative agencies.1

Some other important and astonishing findings
were made by Sax in his exhaustive study of the Michigan ex-
perience in the first seven years of existence of the Envir-
onmental Protection Act: The Michigan Department of National
Resources - a frequent defendant in suits initiated by citi-
zens, was amongst the most active opponehts of an amendment
to the Act, which would have emasculated it. The Department
contended that citizens must not be denied the recourse this
act now provides. An opinion survey of citizens and agencies
involved in environmental litigation, on the ability of judges
to understand and handle environmental., scientific or techni-
cal issues, yielded the following results:

60% of all plaintiffs surveyed and over 90%

of all defendants assumed judges to be compe-

tent in adjudicating complex environmental
cases.
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It can be said that Michigan's "Anderson-Rockwell
Environmental Protection Act" has worked extremely well to
the surprise of many who thought it would curtail develop-
ment, flood courts with countless irrelevant actions and
become an administrative and political nightmare. Instead
it proved to be a valuable tool in promoting better planning

and more responsible development.
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C. Discussion

The significance of the National Environmental
Policy Act cannot be overemphasized. The Act is the first
Tegislative expression of a nation's environmental conscience.
It expresses a basic philosophy: the responsibiiity of each
generation as trustee of the environment for succeeding gen-
erations. |

This philosophy is new. Traditionally, western ci-
vilizations seemed convinced that man being "the crown of
creation" is apart from and above the rest of nature and is
free to shape and exploit it at will and to his benefit.1
The expression of this new attitude and confirmation of phil-
osophy, in the beginning of the Act, is important, as it sets
the tone for all subsequent environmental Tlegislation and puts
all environmental Tlaws, regulations, directives, etc. into a
clear perspective, never to be lost sight of. No future
amendments to the Act, no legal arguments, no technical consi-
derations, will be able to change or distort this fundamental
philosophy. It stands to be considered in all government ac-
tions affecting the environment, to give direction to courts
in precedent-setting decisions, to establish goals for citi-

zens and to guide developers and industry.

1. Forsight not being man's better developed vir-
tues, the benefit often only was short-term, to be followed
by Tong-term or permanent loss.
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Like the "Bi11 of Rights" and "Declaration of
Independence"” - expressing a philosophy on the rights of
man and the individual, which had evolved during the 17th
and 18th century - set down ideals long before they were at-
tained to act as a guiding beacon throughout the years of
struggle; so the National Environmental Policy Act establish-
es ideological goals in the relationship between man and his
environment to be pursued by present and future generations.
The statement of philosophy will assure that the Act's pur-
pose will not be obscured by time. The Act as a Declaration
of Congress is not merely a statement of ideals by an obscure
group of wellmeaning people, but has the weight and prestige
of a declaration by the highest authority in the Tand., It
has the force of Taw for all projects with federal funding and
sets the tone for state and county Tegislation.

The description of the review process and the es-
tablishment of the Council on Environmental Quality are inten-
ded to assure that all federal agencies can comply with the
requirements of the Act in a uniform way, using the same re-
view-process and methods and the same criteria for quantifi-
cation and evaluation of impacts. This uniform approach will
greatly facilitate the keeping of records of actions and im-
pacts and assist in the building up of a universally usable
experience. The Act also provides for continuous monitoring
of its application and for revisions and updating of the Guide-
Tines issued by CEQ,

In the first 10 years of NEPA over 6,000 Environ-
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mental Impact Reyiews were carried out on projects with fed-
eral involvement, over 3,000 by the Army Corps of Engineers
alone. While these figures are impressive, they do not give
an indication of the quality of all reviews. However, even
skeptical critics should he impressed by the amount of exper-
ience which was obviously accumulated case by case and the
expertise which was obviously developed in the process.

State legislation patterned after NEPA varies con-
siderably in quality, effectiveness, and frequency of use
from state to state, ranging from excellent, such as in Mi-
chigan, to poor, such as Florida, to non—existent.]

The particular strength of Michigan's Environmental
Protection Act is that it not only allows ordinary citizens
to use the courts as a means to halt environmentally unjusti-
fiable projects but also gives them the practical means to
do so: firstly, by putting on the defendant the onus of proof
that environmental concerns are being considered to the ful-
lest extent possible, and secondly, by Timiting the liability
of the plaintiff to five-hundred dollars maximum in case of

Tost suits.

1. While there are about a dozen states without
their own Environmental Protection Acts, it must be remember-
ed that all projects having some federal participation (cost-
sharing) fall under the jurisdiction of NEPA and thereforere-
quire Environmental Impact Statements in any case. ’
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On the other hand, Florida's environmental legisla-
tion holds the plaintiff responsible for all court cost in
Tost legal actions. In many cases, court cost which could
run into many thousands of dollars are clearly beyond the
means of ordinary citizens. This effectively prevents pri-
vate citizens in Florida from using the courts to defend the
environment from damage by commercial interests or poorly

planned government projects.
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D. Conclusions

The enactment of the National Environmental Policy
Act in the United States was a monumental step in a new direc-
tion of government activity and responsibility.

The Act provides Tegal means to environmental con-
cerns, it provides a process by which to predict, evaluate
and minimize adverse environmental impacts of proposed action,
and it sets an example for other states in the union and other
industrialized nations to emulate. |

From the varied experiences gained over the last 10
years with Federal and State Environmental Policy Acts, some
exemplary principles have evolved and are anchored in federal

or state legislation:

Courts are deemed competent to adjudicate complex
environmental matters.

Private citizens can challenge proposed actions
by government, big industry or business.

.The burden or proof is placed on the defendant
in environmental actions.

Plaintiffs (often private citizens) are not Tiable
for court cost beyond a predetermined amount, in most cases,
$500.

.Courts may impose interim injunctions to stop,

what may be damaging to the environment.
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Experience in the United States generally has also
shown that the process established for the protection of the
environment is a workable one, that court actions seldom be-
come dead-end confrontations, but instead Tead to mutually
acceptable and workable compromises. The threat of court
action has tended to lead to better planning with greater
awareness of and avoidance of possible environmental damages.

The Federal Environmental Policy Act today is
still one of the best examples of Tegislation reflecting
the emerging Environmental Conscience and demonstrates ad-
mirably the Teadership role federal governments must take
in new fields of human endeavour. Obviously, this Tegisla-
tion alone is no guarantee that environmental matters will
in all cases receive adequate consideration, but its applica-
tion and enforcement together with an active role by a central
authority in gathering and disseminating information will in-
crease public awareness of the problems, their causes and
possible solutions. It is the best means available in a demo-
cracy - short of emergency measures - and it has the potential
for increasing in effectiveness,as general awareness increases
and it serves as a model for similar 1egfsiation on the state

and Tocal Tevel.
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IV. ENVIRONMENTAL IMPACT ASSESSMENT IN CANADA
This chapter will examine environmental impact as-
sessment practice and laws on the federal and provincial Te-
vel in Canada and make comparisons with corresponding legis-

Tation in the United States.

A. The Federal Environmental Assessment Review Process

To date, Canada does not have a comprehensive fed-
eral environmental protection law or policy act comparable
to NEPA in the United States of America.

While severaT.federa1 acts, such as The Canada Wa-
ter Act, The Clean Air Act, The Atomic Energy Control Act,
The Fisheries Act, The Government Organizations Act, The Na-
tional Energy Board Act, contain sections on environmentally
protective requirements, none of these acts expresses a com-
prehensive environmental policy, nor are they intended to.

As these acts govern the activities and responsibilities of
many different federal departments, agencies and crown corp-
orations, they contain little, if any, guidance for interde-
partmental co-ordination or collaboration in environmental
matters.

The first acknow1edgment of the need for some ac-
tion on part of the Federal Government to Tessen avoidable
adverse environmental effects of government projects came in

1972.
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A Cabinet directive of June 8, 1972, required that
all proposed federal projects be screened to identify pollu-
tion effects. 1Its stated intent was to minimize adverse en-
vironmental effects through improved project design. The
directive recommended that all federal departments use the
Codes of Good Practice and Project Design Guidelines issued
by Environment Canada as guidance to achieve best practicable
design. This Cabinet directive contained nothing to insure
the quality and uniformity of the screening process or that
any findings were adequately taken into consideration in the
ultimate project design.

Nearly four years after the enactment of the Na-
tional Environmental Policy Act in the United States, Canada,
through a Cabinet decision on December 20, 1973, instituted
its Federal Environmental Assessment Review Process (EARP).
In its decision, on December 20th, 1979, Cabinet directed the
Minister of'thé Environment to establish, in co-operation with
other Ministers, a processvto ensure that federal departments

and agencies:

take environmental matters into account
throughout the planning and implementa-
tion of new projects, programs and acti-
vities;

carry out an environmental assessment for
all projects which may have adverse effect
on the environment before commitments or
irrevocable decisions are made; projects
which may have significant effects have

to be submitted to the Federal Environmen-
tal Assessment Review Office for formal
review;
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use the results of these assessments in
pWannin?, decision-making and implemen=
tation.

The process thus established by the Minister of the
Environment - through an Interdepartmental Committee on the
Environment - makes the initiating departments and agencies
responsible for assessing the environmental consequences of
their own projects and activities and lets them decide whe-
ther or not any anticipated effects on the environment are
significant.

The process is intended for federal projects, those
that are initiated by federal departments or agencies and
those which require federal funding or involve federal pro-
perty. While the directive applies to federal departments
only, otherssuch as regulatory agencies or crown corporations
are invited to participate.

To administer the process on behalf of the Minister,
the Federal Environmental Assessment Review Office (FEAROQ)
was established. FAERO suggests in its "Guide for Environmen-
tal Screening" that the initiating department should screen
all projects for potential adverse environmental effects, as
early as possible in the planning phase. This screening may

lead to one of the following four decisions:

1. Federal Activities Branch, Environmental Protec-
tion Service and Federal Environmental Assessment Review Office.
"Federal Environmental Review Process”, Minister of Supply &
Services Canada, 1978. p. 1. : '
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a) No adverse environmental effects,
no action needed;

b) Environmental effects are known and
not considered significant. Effects
jdentified can be mitigated through
environmental design and conformance
to legislation/regulations. The init-
jator is responsible for taking the
appropriate action but no further re-
ference to the procedures of the Environ-
mental Assessment and Review Process is
required.

c) The nature and scope of potential ad-
verse environmental effects are not
fully known. A more detailed assess-
ment is required to identify environ-
mental consequences and to assess
their significance. The initiator
therefore prepares or procures an
Initial Environmental Evaluation (IEE).
A review of the IEE will indicate to
the initiator whether alternative (b)
above or (d) below should be followed.

d) The Initiator recognizes the signifi-
cant environmental effects are involved
and requests the Executive Chairman,
Federal Environmental Assessment Review
Office, to establish a Panel to review
the project.!

As can be seen from the above, FEARO only getsin-
volved, or receives knowledge of a project if the initiating
department recognizes that significant environmental effect
may result. Only if the initiator decides to submit a project
for panel review, the project is halted until the review is |
completed and recommendations are made to the Minister of
the Environment.

Clearly this Teaves toc much discretion on environ-

1. Ibid., p. 2.
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mental matters to an initiating department, which by Tack of

knowledge and expertise in these matters, may underestimate

the magnitude of environmental effects or choose to ignore

them for expediency in their own field of expertise.

In response to this obvious shortcoming, Cabinet

on February 15th, 1977, decided to incorporate the following

adjustments into the Process:

a)

Strengthen the review mechanism to
provide the Minister of the Environment
with information on that stage of the
Process conducted by federal departments
and agencies themselves.

Ensure that the public response to sig-
nificant federal projects is obtained
early in the planning stage and before vi-
tal decisions are made.

Permit the Minister of the Environment to
appoint individuals outside the federal
public service to Panels.

Adopt a financial policy for the sharing
of environmental assessment costs between
the Federal Government and non-federal
government proponents of projects covered
by EARP. The Federal Government accepts
the financial responsibility for environ-
mental baseline studies, while the cost
of preparing environmental evaluation re-
ports is the responsibility of the pro-
ponent. The Federal Government and the
proponent share the cost of accellerated
baseline studies, the incremental cost
resulting from ac$e11eration being charged
to the proponent.

These adjustments not only ensure that the Minis-

terof the Environment and FEARO receive early knowledge of

all federal projects, but also for the first time mention a

requirement for early publicinvolvement and response.
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1. Critique of the Federal Environmental Assessment
Review Process

When the Federal Government in 1973 instituted
EARP through a cabinet decision rather than through introduc-
ing a bill for full parliamentary debate and eventual. passage
into law one of the stated reasons was a desire to maintain
flexibility in the process. Certainly flexibility is an asset
as it permits continuous updating and improvement of the pro-
cess based on experience. A process firmly entrenched in Taw
cannot as easily be changed and adjusted to new situ&tions and
requirements. The question arises how Tong this "formative"
stage can and should be maintained. One analyst of EARP and

its performance to date writes:

"The time seems to be ripe to make the
final reforms necessary to make it

(EARP) a really effective impact assess-
ment process by giving it Parliament's,
rather than merely Cabinet's endorsement.’

The major criticismof EARP pertains to its non-
legislative status. As a "cabinet directive" it does not
have the status of a law, consequently, it is not binding on
successive governments. It can be amended, weakened, streng-

thened or abandoned by further cabinet decisions without
parliamentary debate or scrutiny. Furthermore, there is no
guarahtee that adequate environmental assessments will be
carried out. Without legislation there is no way of forcing

various government departments to abide by rules or guidelines
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issued by the government. Even if reviews are carried out,
the assessment panel can act only in an advisory capacity
and has no legal tool to deal with an inco-operative propo-
nent of a project.

Where there is no law - no law can be broken,
therefore the public has no recoﬁrse to the courts in environ-
mental matters as is the case in the United States.

Above all, since the government has not accepted
legal responsibility for the Process, it Tacks credibility.
Doubtlessly, this must affect the quality of the reviews
carried out and the decisions based on those reviews. Fur-
thermore, due to the failure of the government to make the
Process a legal requirement for federal projects, this re-
quirement can hardly be extended to private projects.

A further criticism of EARP is aimed at the provi-
sion that the initiating departments or proponents of pro-
jects are responsible for assessing the environmental conse-
quences of their own projects and deciding whether any anti-
-cipated environmental consequences are significant. This
principle of self-assessment as opposed to environmental as-
sessment by an independent body has many inherent dangers and
disadvantages. The initijating department does not have at
its disposal the expertise in the many different disciplines
required to make a valid judgment on the range of potential
environmental impacts, or, in cases where the initiating de-
partment does not wish to carry out & thorough assessment,

it may simply decide that it is not required. In any case,
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this practice practically precludes a uniform approach to
environmental assessment.

Other criticism of the principles of EARP and its
Use to date are numerous and include its Timited application,
the role - or lack of role - of the public in the process and
the make-up and performance of Environmental Assessment Panels.
A11 these criticisms, however, are'secondary to the fact that

the Federal Environmental Review Process has no legal status.
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B. Provincial Environmental Impact Assessment

1. The Ontario Environmental Assessment Act

Unlike the Federal Government of Canada, several of
the Provinces do have Acts requiring the preparation of Envi-
ronmental Impact Assessments for certain projects. Sﬁch Acts
of the provincial Tegislature carry the force of law and are
generally also binding on the federal government within that
province.

One of the most important and direction-giving pro-
vincial acts regarding Environmental Impact Assessments is the
Environmental Assessment Act, 1975 of Ontario. It has been
termed the most important piece of environmental Tegislation

ever enacted in Canada.

"I1f ysed to its full potential, almost
all new development in the Province

will have an environmental protection
component built into the decision-making
process that will parallel traditional

concerns of engineer1ng design and
economic viability."

In view of the Act's importance, being the first

Environmental Assessment Act in Canada, it 1is worthwhile to

1. D. Paul Emond, Environmental Assessment Law in
Canada (Toronto, Canada, Emond - Montgomery Ltd., 1978), P. 31.
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examine the origin and evolution of its content and to analyze
the strong and the weak points of this piece of Tegislation
and to follow its application in practice since its enactment.

The Environmental Assessment Act, 1975, in its to-
tality, was proclaimed in force on January 16, 1977, after two
years of‘changes and debate in the Tegislature. |

The beginning of the Act can be traced back to 1973.
In the Throne Speech of March 20, 1973, and in statements by
Premier Davis the same year, the Government of Ontario gave
notice of its intention of studying the means and methods for a
co-ordinated approach to environmental impact assessment at an
early stage of project planning and decision-making.

In September of 1973, the Minister of Environment
published the "Green Paper on Environmental Assessment”. The
"Green Paper" by the Ministry's own definition is a discussion
document designed to describe a policy issue, %O outline alter-
native proposals, and to solicit public response prior to any
action.

In response to the "Green Paper", Titerally hundreds
of submissions were received from individuals, from groups, pri-
vate and public institutions and organizations.

This exceptionally active participation by the pu-

blic certainly helped to shape the Act - firstly, by providing

1. Ministry of the Environment, Green Paper on En-
vironmental Assessment, Ontario, 1973.
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the input of ideas and concerns and secondly, by giving an
indication to the government of the importance of the Act
in the public eye.

Considering the great public interest in the matter
and the proposed act's intention to effect sweeping changes of
the traditional public and private decision-making process, it
is not surprising that it took two years of lively debate 1in
the legislature before the act's passage was assured.

Generally, the Act requires environmental assess-
ments to be prepared for all undertakings carried out by a
public body, unless the project or its public proponent agency
are specifically exempt from the Act.

‘ Conversely, private enterprises are exempt from
the provisions of the Act unless and until designated by a
proclamation of the Lieutenant Governor. Crown Corporations
are not deemed to be a public body under the Act, unless they
are specifically so defined.

In its final form, the Act comprises seven parts:

Part One of the Act is devoted to definitions of
terms, statement of purpose and to whom the Act applies.

Part Two prescribes that a proponent of an under-
taking to which the Act applies shall submit to the Minister
an environmental assessment and shall not proceed with the
undertaking until the Minister has accepted the assessment

and approved the undertaking (Sec. 5(1)). The required con-

tent of an environmental assessment is described 1in Section 5(3).
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mental assessment and its ministerial review; and by written

notice to the Minister, require a public hearing by the Board
with respect to the undertaking, the environmental assessment
and its review.

With this provision in Section 7(2) the principle
of public access to and scrutiny of the environmental assess-
ment and review process and the right for public hearings is
firmly entrenched in the Tegislation.

The following sections describe the powers and
responsibilities of the Minister 1in reviewing the assessment,
the holding of public hearings and approving or rejecting a

project. Section 14(2) states in part:

“in determining whether to give approval,
give approval subject to terms and con-
ditions or refuse to give approval to pro-
ceed with an undertaking ... the Minister
shall consider,

a) the purpose of the Act,

b) the environmental assessment of the
undertaking as accepted by the Minister,

¢) the submissions, if any, made to the

Minister with respect to the environ-
mental assessment."

Part Three of the Act establishes the Environmental
Assessment Board and prescribes its composition, duties and
powers. The Act authorizes the Minister to designate Provin-
cial officers and grant them specific powers for the purpose

of the administration of the Act. Other parts of the Act deal
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with tﬁe administrafion of the Act and prescribe duties and
powers of the Minister for the purpose of administration and
enforcement and 1ist specific regulations pertaining to the
Act which may be made by the Lieutenant-Governor-in-Council.
Part Seven states the dates of commencement and the short

title: "The Environmental Assessment Act."
2. Critique of the Ontario Environmental Assessment Act

The Environmental Assessment Act (Ontario) was the
first Act of its kind in Canada. As such, it established a
benchmark against which similar Acts of other Provinces - or
the Federal Government - will be evaluated.

Despite the many criticisms of the Act and its ap-
plication to date, the Ontario Legislature must be commended
for taking this Tong overdue step of enacting comprehensive
environmental legislation - the first in Canada. It was a
bold step indeed, one which is yet to be taken by the Federal
Government and several other Provinces.

An act of the legislature, which has been passed
after years of public and parliamentary debate, constitutes
an expression of a commitment by the government. Quite dif-
ferent from a "cabinet directive" or other non-legislative
procedures regarding environmental assessment as adopted by
the Federal Government and several Provinces, an Act of the
legislature has the force of law and is binding on succeeding

governments until it is revoked by another Act. Cabinet dir-
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ectives can easily be changed by new ones, without public or
parliamentary debate and they are not binding on succeeding
governments.

It is also noteWorthy that the Ontario Government
carried out a long and elaborate public con;ultation process
on the proposed Act. The process started in 1973 with the Min-
istry of the Environment's publication of the Green Paper on
Environmental Assessment and was sustained through Tectures,
public discussions and information meetings till the Act was
proclaimed in 1977. This process not only provided that the
Tegislation could be enriched from the multitude of submis-
sions received, but it also assured public awareness of the
Act and its importance.

Naturally, the Act and its application to date have
been scrutinized, by politicians, administrators, lawyers,
planners and other concerned groups and individuals.

0f the many criticisms of the Act the examples dis-

cussed below are illustrative of a range of complaints:

Purpose.

Part One, Section 2 reads:

"The purpose of this Act is the betterment

of the people of the whole or any part of

Ontario by providing for the protection,

conservation and wise management in Ontario

of the environment.”

This very brief statement of purpose has met with
applause from some and criticism from many others. The cri-

ticism ranges from ambiguity to arrogance and eliticism.



Page 46

The notion of ... "betterment of the people
of Ontario" is termed ambiguous by the milder critics.
Paul Emond in his Book "Environmental Assessment Law in Cana-

da" states:

"Does this mean that only those environ-
mentally protective measures that enhance
or have a direct impact on some person

are included within the Act? According

to this view of purpose, it could be

argued that wilderness preservation would
only be a legitimate concern of the Act

if it had some clearly identifiable aesthe-
tic, recrea¥iona1 or scientific value to
Ontarions."

In the eyes of many others, the wording of the
purpose - "the betterment of the people -- of Ontario" is
arrogant, elitist and environmentally irresponsible. It
certainly lends itself to the interpretation "what is good
for the people of Ontario is good for the world," or even
worse: "what is good for some peopie of Ontario is good for
the world".

Do they assume the environment to be a resource
to be used for the betterment of peop1e of Ontario?

Obviously the authors of the Act did not antici-

pate or intend such interpretation. Perhaps their concern
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for and understanding of environment was overshédowed by
an equal concern for but better understanding of commerce,
industry, development, etc.

The furore over this brief - four Tine statement
of purpose illustrates almost humourously the pitfalls which
can be encountered in the drafting of 1egi$1ation concerning
such complex matters as environmehta1 protection.

While many acts of legislative bodies 1in Canada do
not devote a section to the formal expression of "purpose" or
"intent", in cases of environmental Tegislation, this is de-
sirable and necessary as this whole field is very new and not
commonly understood. The statement of purpose should provide
clear guidance to the Minister and others, who administer the
Act, and those agencies, department and business enterprises,
who are required to prepare environmental assessments.

Section 8 of the Act states:

"The Minister, in determining whether
to accept or to amend and accept an
environmental assessment shall con-
sider the purpose of the Act, !

and further, Section 14(2) states in
part:

"In determining whether to give appro-

val, ... the Minister shall consider,
the purpose of this Act, ...".

Environmental legislation in the United States
(NEPA) clearly states its purpose and sets goals and further

gives an unobstructed vision of the underlying philosophy
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pertaining to man and his environment, to guide those res-
ponsible for the preparation of environmental assessments
and to provide a benchmark against which the performance of

the administrators of NEPA may be Jjudged.

Discretionary Powers

The above criticism Teads to another, which focus-
ses on the large degree of discretionary powers given under
the Act to the Ministef, Cabinet and the Environmental Assess-
ment Board. The Minister or Cabinet at their discretion may
decide, .which projects are subject to environmental assess-

ment. Part V, Section 30 of the Act states in part:

"Where the Minister is of the opinion
that it is in the public interest,
may by order,

a) exempt the undertaking or the pro-

ponent of the undertaking from
the application of this Act

The sceptics who fear that such discretionary powers
may lead to exemptions for some large-scale, potentially harm-
ful undertaking, have indeed been proven right in several in-

stances.

The most controversial of these exemptions probably
was that of Ontario Hydro's 3400 megawatt Nuclear Generating

Station at Darlington.
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In 1976, the Ontario Ministry of the Environment

in its publication, EA Update No. 1, announced: "ATlthough

Ontario Hydro's planning for the proposed Darlington Nuclear
Generating Station is well advanced, the Government is not
exempting this project from the provisions of the Act at this
time.“1
However, 1in JuTy 1977, the Minister of the Environ-

ment exempted the undertaking from the provisions of the Act.

He offered the following reasons in EA Update No. 3:

"1. Environmental Assessment should be
carried out as an integral part of the
decision-making process for an under-
taking, but, in the case of the Darlington
project the Provincial Government and On-
tario Hydro had made significant decisions
regarding the provincial requirement for
electrical capacity, the mode of generation
and location prior to proclamation of the
Environmental Assessment Act in accordance
with procedures followed prior to proclama-
tion.

2. Partsof the undertaking are subject to

review and approval under The Environmental
Protection Act, 1971, and The Ontario Water
Resources Act.

3. Ontario Hydro has submitted a report on
the Environmental analysis for the undertaking
including documentation of the public partici-
pation and review by Ontario government minis-
teries as well as a Community Impact Report

to the Provincial Government.”

1. Ministry of the Environment, EA Update - A Di-
gest for People Interested in Environmental Assessment, Vol. 1,
October 1976, Ontario.

2. Ministry, EA Update No. 3, July 3, 1977.




Page 50

These explanations for the decision invite more
criticism than the decision itself might have.

Surely the Act should apply first of all to a pu-
blic undertaking of such magnitude, with its potential for
enormous environmental impact.

Surely the Provincial Government and Ontario Hydro
were fully aware of the requirements of the Act prior to its
proclamation and could haQe prepared a complete Environmental
Assessment. Unless, of course, a proper assessment would
have put in question all previous decisions in the first place,
regarding the use of nuc1ear_power to supplement the Province's
electrical requirements and further regarding the
location of the proposed generating plant.

The second part of the explanation, that parts of
the undertaking are subject to review and approval under
other Acts, is a direct contradiction of the government's
own explanation of the rationale for the Environmental Assess-
ment Act. To quote from the Green Paper on Environmental As-

sessment:

"The Ontario Government's past concern
with the protection of the environment

is evidenced by The Game and Fish Act,
The Ontario Water Resources Act, The
Planning Act, The Lakes and Rivers Im-
provement Act, The Beds of Navigable
Waters Act, The Pesticides Act, and The
Environmental Protection Act. However,
this legislation has not provided the
means of ensuring that all environmental
factors are considered in a comprehensive
and co-ordinated fashion, including public
input, before major projects and techno-
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Togical developments proceed."1
and

"A procedure should be developed to bring
about an integrated consideration at an
early stage of the entire complex of
environmental effectE which might be gene-
rated by a project."

The third reason given for exempting the project
from the Act is put in question by the Ministries of the En-
vironment comments on the report submitted by OntarioHydro.
These comments contained in a letter from the Director of
the Environmental Approvals Branch identify major deficiencies

in the report:

(1) “"The assessment does not consider
and include the environmental implica-
tions of retiring the facility; nor does
it deal with the related problem of the
Tong-term disposal of waste produced
from the facility, nor does it address
the environmental implications for the
proposed method of storing such wastes
in the short term;

(2) the "technical" assessment proceeds
on the assumption that only the proposed
facility of 3400 megawatts will be con-
structed, while the environmental assess-
ment implies that the potential cgpacity
of the site is 98,000 megawatts."3

1. Ministry, Green Paper, p. 1.

2. 1bid., p. 5.

3. Letter from Mr. D.P. Caplice, Director Environ-
mental Approval Branch, Ministry of the Environment, to Mr.
W.G. Morrison of Ontario Hydro, dated April 30, 1976, cited
by D. Paul Emond, Environmental Assessment Law in Canada.




an increasing public awareness of the need for better manage-

ment of resources and the protection of the environment, sev-

The Quebec Environmental Quality Act

Following the example of Ontario and spurred on by
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eral Provinces have enacted Environmental Impact Assessment

TegisTation.

The Province of Quebec introduced Environmental

Impact Assessment legislation through "Bi11 69 - an Act to

amend the Environmental Quality Act.”

to

in December of 1978.

1

Bill 69 was assented

The "explanatory notes,' which form

part of the Bill and may be considered equal to a "statement

of purpose” in other legislation, state in part:

"The main objects of the amendments to
the Environment Quality Act are:

a) to recognize every person's right to
a healthy environment and to its pro-
tection, and to the protection of the
Tiving species inhabiting it, and to
provide a civil recourse of injunction
in order to ensure the respect of that
right;

b) to create a Bureau d'audiences pub-
Tiques sur T'environment entrusted with
holding public hearings where a project
is subject to the environmental impact
assessment and review procedure, and in

any other case where the Minister requires

it

¢) to remodel the administrative proce-
dures pertaining to the preparation of
environmental impact assessment state-

1. The Environmental Quality Act (1972) Quebec.
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ments, and to the issue of certifi-
cates of authorization in the case
of projects subject to that proce-
dure."

The Tist of objectives continues to cover a wide
range of administrative powers and responsibilities in envir-
onmental management matters.

The following sections of the Act provide the
means to achieve the objectives. For example, the right
of private citizens to apply for a court injunction in envir-
onmental matters is enhanced by the provision that the plain-
tiff's liability shall not exceed $500.

In setting a Timit of $500 as security in applica-
tions for an interlocutory court injunction, the Act assures
that this legal avenue is open to concerned citizens with
7imited finances. Such provision is Tacking in several other
environmental laws in Canada and the United States, thereby
effectively preventing citizens from using the courts to
restrain potentially disasterous development. BiT11l 69 also
takes care of another common impediment to sound environment-
al planning by providing for special Toans to municipalities
for expenditures to comply with an order of the Minister of
the Environment.

On the subject of Environmental Impact Assessment

and Review, the revised Act states:

"37a. No person may undertake any construc-
tion, work, activity, or operation, or carry
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out work according to a plan or

programme, in the cases provided

for hy regulation of the Lieutenant-

Governor in Council without follow-

ing the environmental impact assess-

ment and review procedure and ob-

taining an authorization certificate

from the Lieutenant-Governor in Coun-

cil.”

The wording "no person ..." appears to indicate
that in Quebec, unlike Ontario, private development and acti-
vity is not exempt from the environmental impact assessment
and review process. However, a subsequent section provides
the Lieutenant-Governor with discretionary powers in deter-
mining the classes of projects subject to the provision.

Bill 69 certainly creates the impression that the
Province of Quebec is serious about environmental matters.
The Environmental Quality Act, as it now stands, constitutes
a powerful tool for encouraging sound environmental planning
and management in Quebec. Probably the most noteworthy inno-
vation of the Act is the provision permitting private citizens
to apply for court injunctions and setting the Timit of the

plaintiff's financial Tiability at $500. It will be interest-

ing to follow the application of the Act over the next few years.
4. The Saskatchewan Environmental Assessment Act

The Province of Saskatchewan in 1980, passed into
Jaw "An Act Respecting the Assessment of the Impact on the

Environment of New Developments”.1

1. Introduced as Bill 107 of the 1979-1980 Session
he Saskatchewan Legislature, the Act was passed in May of

of t
1980. Short title: The Environmental Assessment Act.
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To appreciate similarities of and subtle differences
between environmental assessment acts of various provinces, it
is necessary to carefully examine the wording. In some in-
stances, what is expressed very clearly in one Province's
act has to be pieced together from obscure subsections, defin-
itions, etc. in another.

For example, on the question as to whom the Act
applies, the Ontario legislation is specific in Part I, Sec-
tion 3(a)(b) and Section 4.

The Saskatchewan Environmental Assessment Act, in
its section 3, simply states: "This Act binds the Crown'".
However, Section 9(7) states: "The proponent of a develop-
ment shall ...". Under Section 2(m) "proponent” 1is defined
as a person who proposes or desires to undertake a development.

Section 2(j) defines "person" as follows:

"person - includes a body corporate or
other legal entity, an unincorporated
association, partnership or other
organization, a municipality and the
Crown, a Crown Corporation or an agency
of the Crown."

From the foregoing, it should be deduced that the
Act applies to all development, private or public. Proponents
must obtain ministerial approval to proceed with any develop-
ment, regardless of any other approvals or permits, which may
have been granted. (Sec. 8) A proponent of a development
must at his own expense, conduct an environmental impact assess-

ment of the development and prepare and submit to the minister,



Page 56

an environmental impact statement relating to the develop-
ment (Sec. 9).

As is the case in Ontario and Quebec, the EIS
and the ministerial review thereof must be made available
for public inspection. However, public information meetings
are not required except at the minister's discretion (Sec. 13).

Ontario provides that

"any person ... by written notice 1

require a hearing by the Board."

On the same question, the Quebec Adt follows the
Ontario Examp]e.2

On content of an environmental impact assessment,
the Act announces future regulations to be made by the Lieu-
tenant-Governor "respecting any requirement relating to an

assessment or statement" (Sec. 27(a)).
5. The Newfoundland Environmental Assessment Act

The Environmental Assessment Act of Newfoundland

hecame law on May 28, 1980.°

1. Ontario, The Environmental Assessment Act,
1975, Part II, Section 7(2), 7(2)(b).

2. Quebec, Environmental Quality Act, 1978,
Division IV A, Section 3Tc.

3. Province of Newfoundland, An Act to Protect the
Environment of the Province by Providing for Environmental
Assessment, (1980).
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The Act is more compiex than its Saskatchewan coun-
terpart and prescribes procedures somewhat different from On-

tario and Quebec.

One of the differences is the requirement of project

registration:

"Every proponent shall, before pro-
ceeding with the final design ... notify
the Minister in writing, on a prescribed
form, concerning the proposed under-
taking." (Chapter 3, Sec. 6(1)).

The Minister,after examining the registration will
decide in accofdance with prescribed criteria whether an en-
vironmental impact statement is, may be, - or 1s‘not - requir-
ed (Sec. 7).

One would assume that the provision of project re-
gistration is intended to allow for impact assessment at an
early planning stage, however, the wording "before proceeding
with the final design" negates this.

As in other Acts, the proponent is responsible for
the preparation of Environmental Assessments. This Act in
addition provides that the proponent is to meet with the pub-
Tic. In cases of strong public interest, the Lieutenant-Gov-
ernor may appoint an environmental assessment board for the
purpose of conducting public hearings (Chapter 3, Section 24).
No person appointed to the board shall be a public servant

(Sec. 25 (2)).

In several sections, reference is made to guidelines
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for the preparation of environmental preview reports and en-
vironmental impact statements to be issued by the minister to
the proponent. In addition, the Act contains a quite complex
outline for draft terms of reference for the purpose of an
environmental assessment (Sec. 13). The outline for the
draft terms of reference are remarkably similar to CEQ Guide-

Tines in the United States.
6. The Manitoba Environmental Review Process

The Province of Manitoba does not have general
legislation requiring the preparation of environmental impact
assessments for projects in which prﬁvinc1a1 agencies are
involved. However, like the federal government and most other
provinces, the Government of Manitoba is committed by internal
policy to carrying out environmental impact assessments for
major developments involving provincial departments and crown
corporations. For this purpose, an Environmental Assessment
and Review Process has been established.

The Minister of Consumer and Corporate Affairs and
Environment is charged with the primary responsibility for the
preservation of environmental qua1ity.] In this responsibili-
ty, the Minister is supported by four administrative bodies:

the Environmental Management Division, the Clean Environment

1. Until 1979, ... these functions were under the
former Ministry of Mines, Resources & Environmental Manage-
ment.
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Commission, the Manitoha Environmental Assessment and Review
Agency and the Environmental Council. The Environmental Man-
agement Division provides the administrative and technical
base for the ministry.

The Clean Environment Commission, established by
the Clean Environment Act, 1972, is a quasi—judicfal body
with an investigatory and standard-setting function. It ad-
ministers the Clean Environment Act which 1is primarily con-
cerned with prescribing the Timits of permissible pollution
by industrial and other activities, monitoring performance
and enforcing adherence to prescribed Timits.

The Manitoba Assessment and Review Agency 1is chair-
ed by the Deputy Minister of the Department of Consumer and
Corporate Affairs and Environment and has as members senior
administrators of the Environmental Management Division, De-
partments of Hea1%h, Finance and representafives of the pro-
ponent departments. Its function is to screen Provincial
Government projects for their potential environmental impact,
prepare environmental impact reviews and formulate for the
Minister recommendations to cabinet om whether or not a pro-
ject should be allowed to proceed or should proceed only in
revised form. Generally, the Agency has similar functions
and responsibilities on the provincial level as FEARO has on
the federal.

The Environmental Council is a volunteer citizen
body. It has currently 96 appointed members. The Council

acts in a volunteer-advising capacity to the Minister on
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environmental matters. There is one salaried position - the
executive. secretary. The Council occupies-an office, suppli-
ed by the Government.

Since Manitoba has no legislation requiring the
preparation of Environmental Impact Statements, there can be
no court actions compeT]ing'provinciaT departments to carry
out environmental impact investigations or to stop project

with proven or suspected adverse 1mpacts.]

1. One exception of course is Section 653 of the
City of Winnipeg Act which prior to its revision in 1977, re-
quired the preparation of environmental impact reviews by
the City of Winnipeg.
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C. Discussion

Ideally, environmental matters should be consider-
ed on a global level first, on a continent-wide basis next
and then on a regional and local Tevel. Translating this
into political realities, this would mean that environmental
Taws of different countries should be similar, complementary
and mutually reinforcing. This should apply particularly to
adjoining nations. For instance, Canada and the United States
share a common border, across the continent, they share sev-
eral distinct geographic regions, rivers and Takes. Their
economies - both industrial and agrarian are tightly Tinked.
Environmental problems, resulting from development on one side
of the border are often felt strongest on the other side.
Thus, prevention and remedial action often require bi-national
co-operation and agreement.1 The above considerations point
to the need for similar and compatible environmentaT Taws on
both sides of the border. However, this need will only be
fulfilled if there exist an equal commitment to environmental
protection on both sides of the border.

The existence in the United States of the National

Environmental Policy Act (NEPA) and the absence of comparable

1. e.g. "Industrial pollution on the Great Lakes,
Acid Rain in Eastern Canada, Columbia River Hydro development,
the Garrison River Diversion Project to name but a few.
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federal legislation in Canada exemplifies the difference in
commitment to environmental protection matters on part of the
two national governments.

NEPA clearly states the underlying philosophy on
which the entire act is based: To encourage productive and en-
joyable harmony between man and his environment, to fulfill
the responsibilities of each generation as trustee of the
environment for succeeding generations. Such expression of
a commitment to a philosophy about man's relation with his
envikonment is sadly lacking in Canada. This 1is unwittingly
expressed by Emond when he explains the sudden emergence of
public concern in environmental matters as not "a passing

fad":

"The public interest seems to have extended
into most facets of our modern society and
environmental assessment is simply one of the
most recent and most pervasive aspects of
this phenomenon. It is clear that environ-
mental assessm?nt is not a passing fad; it 1is
here to stay."

He further qualifies this in a footnote:

"1 think that I can safely say this even
though environmental assessment does not
go far enough for the environmentalist and
far too far for industry.”

1. Emond, Page 4.
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Surely the interest in environmental assessment 1is
not just a fad - passing or not, but rather is evidences of
the public's awakening to the fact that man's unchecked ex-
ploitation of nature may not be in man's bhest interest. The
fact that there is widespread public interest 1in Canada is sur-
prising in the face of the Federal Government'slack of cbmmit-
ment to public participation in environmental matters. It
is surprising too that the Federal Government appears to be
lagging behind the public and the Provinces in acknowledging
the many threats to the environment posed by man and the
threat which is thereby posed to man's future well-being or
existence. Even the Environmental Assessment Act of Ontario,
which is the first and probably the best environmental legis-
Tation in force in Canada, falls far short of United States
Jegislation in expression of purpose and commitment.

For lack of a clear stand by the Federal Government
in Canada on environmental issues, a polarization of opinions
appears to take place. On one side of the issue are those
who symbolize progress - developers, industry and big business-
on the other side are the "environmentalists", who consequently
are often seen as being anti-progress. This polarization creates
a poor climate for Environmental Conscience to take root.

It appears that the Government of Canada has not yet
quite made up its mind whether to yield to the pressure of
those who consider the environment an exploitable resource
or whether it should reflect more the concerns of those whose
view of the environment is not overshadowed by profit consider-

ations.
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Recognizing that the style of government is differ-
ent in the two countries - Canada and the United States -
and further that their legal systems, although related and
both derived from British law, function differently. It
could be argued that Canada could achieve the same results
with a cabinet directive as does the United Stateswith an
elaborate environmental protection act.

However, such argument immediately looses cre-
dibility when one considers the fact that Canada does have
a number of Federal acts pertaining to specific aspects of
the environment; such as The Fisheries Act, Canada Water Act,
Migratory Birds Act, Clear Air Act, Atomic Energy Act, and
The Transport of Dangerous Goods Act, etc. The existence of
these Acts demonstratesthe need for Tlaws to enforce an intent;
these Acts, however, are of limited usefulness due to their
narrowness of purpose.

The Province of Ontario too has a number of en-
vironment-related acts, but instituted its Environmental
Assessment Act on grounds that the other Tegislation had not
provided the means of ensuring that all environmental factors

. . . . . 1
are considered in a comprehensive and co-ordinated fashion.

1. The reader is referred to a quote from the
Ontario Ministry of the Environment, Green Paper on Environ-
mental Assessment. See p. 50 above.

For discussion of the relative merit of
single purpose - versus comprehensive environmental laws
see also Chapter II p. 9 above.
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D. Conclusions

It is clear that Canada is lagging behind the Uni-
ted States in instituting environmental impact review laws,
but it is not clear why. The existence of a cabinet directive
instituting the Environmental Assessment Review Process and
the establishment of the Federal Environmental Assessment Re-
view Office indicate that the Federal Government accepts'the
benefit and desirability of the énvironmenta? Assessment Re-
view Process. That the government has failed so far to make
the Process a legal requirement through legislation is diffi-
cult to explain. While EARP is used quite frequently to eva-
Tuate projects with federal involvement, the absence of a law
making it compulsory to do so has a number of disadvantages.

In the absence of a legal requirement, there is no
guarantee that the Process will be used, that it will be used
on all projects and that it will be used in a consistent and
uniform way. At present, the extent to which the process is
applied depends to what extent the initiating departments or
proponents are prepared to hand over control over important
decisions on proposed projects to another department, the re-
Tatively junior Department of Fisheries and Environment. Pro-
jects for which insufficient or no environmental impact assess-
ments were prepared may cause environmental damages which
could have been prevented. The cost of such damages, in the
form of remedial action or in the form of lost future oppor-

tunities, will be borne by the general public.
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In tﬁe ahsence of compulsory legislation, there
is no legal requirement for public disclosure of proposed
projects. Although there is the provision for public partici-
pation, it is up to Ministerial discretion whether and to
what extent the public is invited to participate in the pro-
cess. As a result, there can be no citizen-initiated court
action to stop projects with unknown but potentially disas-
terous environmental consequencés, although environmental
matters affect all citizens - present and yet unborn. Through
the EIR process, society should be able to participate in the
making of environment-related decisions, which in one way
or other, sooner or later will inevitably affect all of soc-
iety.

While some of the Provinces do have comprehensive
environmental assessment legislation, there appears to be a
lack of fit between the Acts of several Provinces. This
points again to a need for a federal initiative and example.
Furthermore, the fact that many environmental matters transcend
provincial and national borders underlines the importance of
a strong national Act.

Inevitably one is tempted to make comparisons be-
tween Canada and the United States and a number of questions
arise: Why did the United States go so far in enacting compre-
hensive environmental legislation and Canada did not? Do
academics, scientists and others with special expertise on
environmental matters have more access to government in the

United States than is the case in Canada? What other forces
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are at work, what other preoccupations dominate? What is the
relative level of environmental awareness - the precursor of
environmental conscience.

These questions and their answers are beyond the
purpose and scope of this thesis, but perhaps we can come
closer to some answers by looking at a smaller scale - the

urban environment.



CHAPTER V

The Man-Made Urban Environment
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V. THE MAN-MADE URBAN ENVIRONMENT

The emerging sense of responsibility for the fu-
ture of mankind and an increasingly better understanding of
the vulnerability of nature's systems found expression 1in
many laws and regulations designed to assure a wiser use of
natural resources and to promote a more harmonious relation-
ship with our natural environment. Environmental Assessment
Taws, which kequire proponents of development to investigate
beforehand the many primary and secondary consequences, the
initial and cumulative effects on the environment of the
proposed development and which prescribe a process by which
this is to be achieved, have been enacted by an ever-increasing
number of provinces in Canada and states and the federal go-
vernment in the United States. There is a widespread recog-
nition that the environmental impact review process improves
the planning and decision-making process by providing a broad-
er base of information and knowledge, and Teads to better pro-
jects, causing less unnecessary environmental damage. It ap-
pears logical that the same process applied in an urban setting
would provide the same benefits.. One would therefore assume
that urban decision-makers would strive to adopt the process.
However, experience has shown that contrary to the growing
acceptance of the environmental impact assessment process on
the federal, state or provincial Tevel, municipal governments
display a surprising reluctance to move in this direction. For

example, Winnipeg, the only city in Canada ever to be compelled
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by Tegislation to carry out environmental impact reviews on

its public works, was relieved of this obligation after sev-
eral years of reluctant compliance. Before proceeding fur-
ther some basic concepts should be clarified: Are the concepts
of "Environment” and "Ecology" valid in an urban context? "En-
vironment"is a synonym of "surroundings" and refers to any sur-
roundings, urban or other. "Ecology" fis defined as: a) the
branch of biology dealing with relations between living organ-
isms and their environment; b) study of the relationship and
adjustment of humans to their environment. Therefore, the term
“uyrban ecology" pertains to the relationship of humans to their
urban environment and it becomes self-evident that the concept
of Urban Environmental Impact Reviews is valid.

Why are urban decision-makers, municipal councils and
administrators resisting the use of environmental impact assess-
ment as a planning and decision-making tool in cities? Perhaps
the answer to this question can be found by exploring our per-
ception of and attitude towards the urban environment. To fur-
ther this exploration the following questions may be posed:

The first question to be posed is: Do we perceive
the urban environment, being mostly man-made, as vulnerable to
adverse impacts by man's actions?

This question appears to be answered by the wording
of environmental assessment laws as adopted by several provinces:

"Environment is defined as including:
...the social, economic and cultural
conditions that.%nf1¥ence the Tife of
man or a community.

1. Saskatchewan, Environmental Assessment Act.
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" ..the social, economic, recreational,

cultural and aesthetic conditions and

factors that influence the tife of

humans or a community."

While none of the acts express it directly, these
components of the environment Tisted as requiring protection
from adverse impacts by proposed development are primarily
components of an urban environment.

Hans Blumenfeld expresses his conviction on the
effects of human action on the urban environment in the fol-
lTowing:

"Metropolitan planning creates the indis-

pensable framework for the environment 1in

which its citizens will Tive. But the qual-

ity of that environment will still depend on

the manner in which a multitude of public and 1

private agents plan and build their share of it."

It is so evident that the urban environment is shaped
to a large degree by human action and to some degree by natural
forces, that it is unlikely anyone - giving the matter some
thought - could assume it to be impervious to further human
manipulation. In any case, the actions, which might require
environmental impact assessment are usually intended to modify
some aspect of the urban environment. It is the unknown, unin-

tended side-effects and consequences, which an environmental

assessment is supposed to predict before the action is taken.

1. Newfoundland, Environmental Assessment Act.

2. Blumenfeld "Metropolitan Area Planning", Jour-
nal of the Toronto Board of Trade, March 1956.
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The second question to be addressed is: are our
insights into nature's systems and emerging environmental
conscience matched by an equal understanding of and can-
cern for the man-made urban environment”.

A statement in the Annual Report (1977-1978) of
the Ministry of State for Urban Affairs provides part of the

answer:

"Problems of air, water, land and noise
pollution are most pronounced in urban
areas, but both data and feasible cor-
rective measures are highly underdevelo-

ped ... urban environmental considerations
are little understood or taken into account
in urban plan preparation or private develop-
ment plan review. Economic advancement con-
siderations generally supercede concerns

for the protection and_enhancement of the
physical environment".

It appears that our highly urbanized society may
be more advanced in its understanding of man-made threats to
the global ecology and less advanced i.e. understanding and
Tess willing to acknowledge similar problems pertaining to
cities.

Hans Blumenfeld, the eminent Canadian planner and

thinker, focuses on this paradox in the following statement:

1. Ministry of State for Urban Affairs, Annual
Report 1977-1978, Ottawa, Minister of Supply and Services
Canada 1978, Catalogue No. SU1-1978, p. 30.
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"... and the city as a whole became

more and more chaotic. Men found

themselves Tiving in a new environ-

ment that they themselves had created

without ever knowing or wanting it.

Thus the modern metropolis reflects

in the sharpest form the basic contra-

diction of western society - the contra-

diction between our success in applying
" science to the relations of man to nature

and our failure to apply ?cience to the

relations of man to man."

Lastly another question may be posed in the attempt
to find an explanation for the aversion towards-environmental
impact assessments displayed by urban decision-makers: is the
mechanism, developed for regional or national applications,
suitable for the urban environmeht; or are attempts to follow
examples of federal and regional environmental impact assess-
ment legislation and applying them to the urban environment
doomed to failure due to a dissimilarity of problems?

Looking at existing federal, state or provincial
Jegislation, nothing can be found, which would preclude its
application to the urban field. For example, the wording of
NEPA could, for the most part, be used for urban environment-
al impact assessment. The principles are the same, so is the

intent.

1. Hans Blumenfeld, The Modern Metropolis, "Science
and Planning" previously unpublished essay, 1956, published in:
Selected Essays by Hans Blumenfeld, Paul D. Spreireglu ed.,
Harvest House Montreal, 1967 (M.I.P.)
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"Utilize a systematic, interdisciplinary
approach, which will insure the integrated
use of the natural and social sciences and
the environmental design arts in planning
and in decision-making which Tay have an
impact on man's environment."

These words could form the introduction or state-
ment of purpose of any urban environmental legislation. The
following paragraph in the same section, by offering advice
and information from federal experience to Tocal Tevel, clear-

1y anticipates a similarity of problems.

", .. make available to states, countries,
municipalities, institutions and individuals,
advice and information useful in restoring,
maintaining and eahancing the quality of

the environment."” '

When the City of Winnipeg drafted its Guidelines
for the Preparation of Environmental Impact Reviews,it used
the American National Environmental Policy Act and CEQ Guide-
Tines as model, without encountering any difficulties in ap-
plying the wording and intent of this federal-regional legis-

lation to an urban setting.

1. NEPA, Sect. 102 (A).
2. NEPA, Sect. 102 (G).
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Above considerationé clearly demonstrate the va-
Tidity of the environmental impact review process in an ur-
han setting. While there are indications that our understand-
ing of the urban environment may not be advanced to the same
extent as our understanding of ecology in nature, a similarity
or problems can be recognized. It appears quite evident that
the review process would provide at Teast the same Tevel of
improvement to urban planning and decision-making as it can
provide on a regional or national Tevel.

An examination of the experiment wifh environmen-
tal Tegislation in the City of Winnipeg, may expose some of
the reasons for the failure of this experiment and thereby
provide an answer to the question why on environmental issues,
municipal governments tend to move in the opposite direction

from their provincial and regional counterparts.



CHAPTER VI

Environmental Impact Legislation and Practice

in Winnipeg
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VI. ENVIRONMENTAL IMPACT LEGISLATION AND PRACTICE IN
WINNIPEG

"Local government has increasingly
become more important in our Tives.
There was a time when it performed
Timited tasks. It was really not

much more than a caretakers; providing
basic services and maintenance. That
is no longer true. Now the role of
Jocal government reaches into virtually
every phase of life, and the decisions
made by local government can drasti-
cally alter the way we Tive."l

LToyd Axworthy

A. The Significance of the Winnipeg Experience

Several cities and municipalities in Canada carry
out environmental assessments on certain projects at their
own volition as decided by internal policy. However, totally
unique in Canada, the City of Winnipeg was the only city ever
to be required by an act of the Provincial Tegislature to carry
out environmental impact assessments on public projects.

Aside from this uniqueness, the Winnipeg experience
is significant because this experiment in municipal environmen-
tal impact assessment completed a full circle. Beginning with
compelling legislation, to citizen-initiated court actions,
the development and adoption of a process, its implementation

and ultimately, it ended with the repeal of the Tegislation.

7. Lloyd Axworthy, Decisions on a Future City
article in "The Future City", Institute of Urban Studies,
University of Winnipeg, 19771. :
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An examination of the short history'of urban environmental
impact assessment in Winnipeg should Tead to insights into
problems peculiar to the urban environment generally and may
Jead to conclusions regarding the applicability of the cus-
tomary environmental review process to the urban setting. It
can safely be said that the short experiment with environmen-
tal impact legislation in the City of Winnipeg was watched by
many planners, administrators, and politicians across the coun-
try and the United States. An analysis of this experiment and
its eventual abandonment should be of interest not only from

an historic point-of-view.



B. The City of Winnipeg Act

Like all cities in Canada, Winnipeg is a creature
of the Province. Acts of Provincial Tegislatures establish
cities, set the framework of their powers and responsibilities
and often describe in detail, the procedures a city is to fol-
Tow in exercising its powers and carrying out its responsibil-
ities. By initiative of the Province of Manitoba, municipal
reorganization of the City of Winnipeg took place in 1971.

The reorganization was complex, from a metropolitan government
and area municipalities to a single unit - "Unicity". The
instrument of change was the City of Winnipeg Act, which came
into force on July 30, 1971.T ‘

Section 653(1) of the City of Winnipeg Act as it

read in 1972 establishes the mandate and requirement for en-

. i . 2
vironmental impact reviews.

"In addition to the duties and powers
delegated to the Executive Policy Com-
mittee by this Act or by Council, the
committee shall review every proposal
for the undertaking by the City of a
public work which may significantly
affect the quality of the human environ-
ment and shall report to Council before

1. The City of Winnipeg Act, S.M. 1971, C. 105,
Assented to July 27, 1971.

2. Section 653(1) came into force on January T,
1972, and was amended by Bi11 62, in Spring of 1977.
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such work is recommended to council

on,

a) the environmental impact of the
proposed works;

b) any adverse environmental affects
which cannot be avoided should the
work be undertaken; and

c) alternatives to the proposed
action."”

The wording of this section is brief and straight-
forward, Executive Policy Committee (EPC) shall review every
proposal for an undertaking ... and shall report to Council
before such undertaking is recommended. The Section only ap-
plies to public works undertaken by the City. Section 653
does not provide guidance as to content of an environmental
impabt review, nor standards of evaluation, nor procedures to
be fo]]owed.] Obviously, it was intended that guidelines would
be developed to describe in detail how the provisions of this
Section of the Act are to be satisfied and this 1is exactly what

happened.

1. It must be remembered that this is not an en-
vironmental protection act. The environmental impact review
requirement is contained in one section of an elaborate Act,
which establishes a new form of municipal government and all
aspects of its administration and future operation.
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C. Guidelines for the Preparation of Environmental Impact
Reviews under Section 653 of the City of Winnipeg Act,
May, 1974 - ' ‘ -

Pursuant to a motion of Executive Policy Committee
in February of 1974, a team of planners with the City's En-
vironmental Planning Department was instructed to prepare
guidelines for the preparation of Environmental Impact Reviews.
The Guidelines were adopted by City Council on October 16,

1974,

In preparing the Guidelines during spring of 1974,
the team could only look to NEPA for guidance as there was no
similar legislation in Canada. The result was surprisingly
comprehensive and workable. The GuideTlines identify seven
stages in the review process and prescribe wﬁo is responsible
for the various steps in each stage. The first stage is the
jdentification of projects with potential significant effect
on the environment. To carry out this screening process, a
committee constituted of specific members of several depart-
ments is proposed. (The "Review Committee") The Committee,
after screening all proposals contained in the current and
capital estimates, is to report through the Board of Com-
missioners to the Executive Policy Committee and recommend

which should require environmental impact assessments. To

prepare the actual Environmental Impact Reviews, the Guidelines

1. Guidelines, see Appendix C.
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suggest a Task Force for each project consisting of a perma-
nent Core Committee' constituted of specific positions in the
Environmental Planning Department and in addition members

from other civic departments and consultants contributing the

expertise relevant for each specific review.
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D. How It Worked on Practice

1. The Review Process

Several Environmental Impact Assessments were pre-
pared before the "GuideTlines" were adopted and in fact, the
experience gained in preparing the assessments gave direction
to the Guidelines. After adoption of the Guidelines, the qual-
ity of the Environmental Impact Reviews improved. Probably
as interesting as the reviews themselves in the process by
which projects were selected for review and which projects
were selected.

The Guidelines are very specific as to the criteria
to be used in screening proposed projects and in selecting
those which may have significant impact. The Review Committee
was constituted of specific members of the following depart-
ments - Environmental Planning, Works and Operations, Law,
and Health and Welfare. This committee screened the annual
capital and current budgets for potentially significant pro-
jects and forwarded its recommendations to the Board of Com-
missioners, the Board in turn prepared its own report and
recommendations to Executive Policy Committee for their de-
cision.

Every year, there was a significant difference in
the number of projects recommended for Environmental Impact
Review by the Review Committee and those recommended by the

Board. For example, in 1977, the Committee recommended the
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following seven projects for review, the Board only accepted

two of the recommendations:

1. Project B 101 - 1, Route 165 Extension (Fort Garry, St.
Vital Corridor from St. Anne's Road to Lagimodiere Boule-

vard.)

2. Project B 104 - 1, Arlington Street pavement reconstruc-
tion and widening to 42 feet from 36 feet from Portage

Avenue to Notre Dame Avenue.

3. Project F 501 - 1, Land acquisition for New 3-Bay Fire
Station in the vicinity of Jubilee, Pembina, Stafford, to
replace existing No. 13 Fire Station, 1350 Pembina High-

way .

4. Project 1 817 - 1, Public Works Building and District

offices for District #4.
5. Project B 122 - 2 Land acquisition for snow disposal site
for future use in District #6 to replace site no Tonger

available at Pembina Highway and Hydro transmission line.

6. Project B 101 - 1 Fort Garry, St. Vital Transportation

Corridor (Authorized 1976).

7. Project W 198 - 1 Additional Bus Storage for 156 Buses at



Fort Rouge Transmit Base.1

The Board of Commissioners only agreed with two of
the Committee's recommendations and in their report to Execu-
tive Policy Committee, recommended that Environmental Impact

Reviews be requested for:

"Project F 501 - 1 - Land acquisition for
a new 3-Bay Fire Station, in the vicinity
of Jubilee,Pembina,Stafford;

and

Project B 122 - 2 - Land acquisition for

a snow disposal site for future use in
District #6.°

It must be pointed out here that the locations for
both these projects were not determined at the time and there-
for Environmental Impact Reviews could not be prepared. The
Jocation for the snow disposal sites is still not finalized.

A site for the fire station was found after the amendment
of Section 653 of the City of Winnipeg Act and the station
built in a residential area without an Environmental Impact

Review.

1. Review Committee, Capital Estimates 1977 - En-
vironmental Impact Reviews, February 17th, 1977.

2. Board of Commissioners, Capital Estimates 1977-
Environmental Impact Reviews, February 23rd, 1977.
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In discussing its recommendations, the Review Com-

mittee stated pertaining to recommendation one (Project B

101

1

- Route 165 extension (Fort Garry, St. Vital Corridor)

from St. Anne's Road to Lagimodiere Boulevard):

"The construction of this major arter-
ial road will introduce substantial
volumes of vehicular traffic adjacent
to existing residential development
(Southdale) and will assist in spawn-
ing new residential, commercial and
industrial development in the south-
eastern sector of the City. This is
seen as having significant impact on
the existing environment.

The proposed re-channelization of the
Seine River at the Tocation of the
new highway bridge may arouse public
controversy."

The Board did not concur and the project was ap-

proved without an Environmental Impact Review.

Regarding recommendation two - Project B 104 - 1 -

Arlington Street reconstruction and widening - the Committee

explained the need for an Environmental Impact Review as fol-

10ws:1

"At present, Arlington Street is char-
acterized by a narrower-than-usual
Right-of-Way for arterial streets

(62+ feet instead of 66 feet or desir-
able 80 to 120 feet Right-of-Way for
arterial streets) and shallow front
yards. As a result, the distance be-
tween street curb and house front on

7. Arlington Street is considered an arterial

street by traffic planners, but a residential street by Tocal

resi

dents.
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both sides of the street is considerably
Tess than desirable and Tess than found

on most residential streets.

The Committee is concerned that widening

of the pavement and consequent reduction

of the boulevard - sidewalk area may

arouse controversy. However, it is felt
that design modifications and certain beau-
tification measures (such as tree planting,
etc., in the manner as was undertaken on
Academy Road) would substantially reduce
any adverse impact and reduce the grounds
for controversy."

Again, the Board did not concur and construction
was started without an impact review or public hearings. In
this case, the residents on both sides of the street were
infuriated by the construction and the prospect of having
traffic move even closer to their homes. They created such -
furore that the City eventually had to stop constructionand
abandon the project.

The substantial cost incurred by the City in start-
ing and subsequently abandoning construction, the embarrassment
and loss of good-will could easily have been avoided by a pro-
per environmental impact review process, including public hear-
ings.

Pertaining to recommendation three (Tand acquisition
for a fire station) the Committee pointed out that Executive
Policy Committee had already requested an environmental impact
review - if the project were to be located in a residential
area - but that the review has not been prepared because the

site Tocation was not determined.
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In agreeing with the Review Committee in this case

as stated earlier, the Board of Commissioners only re-stated

a decision

1817 -1

already made.

The explanation for recommendation four - Project

- Public Works Building and District offices for

District #4 - was as foTTowsf

tion for a

"ATthough the magnitude of the project
is not fully determined at this time,
the potential for major impact on the
existing residential development east
of Plessis Road can be anticipated.
Further any future development adjoin-
ing the site north of the C.N.R. Tine
will be affected by the project.

The fact that the site is presently

used by private enterprise (BACM) for
purposes similar in nature to the
proposed Public Works building and

yard, does not, in the opinion of the
Environmental Impact Review Committee,
relieve the City from its obligation
under provisions of the City of Winnipeg
Act to prepare an Environmental Impact
Review."

Recommendation five pertained to the land acquisi-
snow disposal site was accepted by the Board.

Regarding recommendation six - Project B 101 - 1 -

Route 165 Fort Garry - St. Vital Transportation Corridor -

the Committee reasoned as follows:

"The original "Environmental Impact Con-
sideration" prepared in 1974 by the De-
partment of Environmental Planning dealt
with a significantly different project

design, than is being proceeded with now.
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The design discussed in 1974 called
for a highway bridge crossing the Red
River, an inter-change at Pembina
Highway, and an overpass over the

C.N. Railway. The western terminus

of the highway was at Waverley Street.

In 1974, the City retained the U.M.A.
Group to assist in an investigation of
alternative alignments. The ensuing
study addressed itself not only to cost
and engineering considerations, but also
to community impacts such as noise levels
in adjoining areas. Several alternative
road alignments and interchange configura-
tions were explored in public meetings
with Tocal residents and interested citi-
zens (June 27, 1974, October 17, 1974,
January 9, 1975). One design alternative
showing an at-grade intersection at Pem-
bina Highway was rejected by residents
and the Community Committee. Finally
design alternative #9 was recommended,
which called for an overpass and inter-
change at Pembina Highway, a railway
grade separation over the C.N.R. Tine

and an at-grade intersection at Waverley
Street.

This alternative was presented at public
meetings on August 27th, 1975, for Fort
Garry, Fort Rouge and Assiniboine Park
residents, on September 4th, 1975, for
St. Vital and St. Boniface residents

and Community Committees and was subse-
quently adopted by City Council.

In March 1976, the Provincial Minister of
Urban Affairs informed the City that the
Province would not share in the cost of
this project, but would contribute 50%

of the cost of a "simple" bridge across
the Red River and a grade Tevel "T" inter-
section at Pembina Highway.

The Committee's concern is two-fold.
Firstly: That the public, after having
been invoived in the selection of a
design alternative may feel misTed when
an entirely different design is proceeded
with.

Secondly: That the present design (for
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which no environmental impact review
was undertaken, nor public meetings
held) may have a number of adverse
effects. For example: The termination
of the route at Pembina Highway will
force all traffic coming from or
heading for the river crossing to use
the already congested Pemhina Highway.

The "T" intersection itself may add
considerably to the congestion, noise,
and air pollution caused by decellera-
‘tion, waiting, idling and accelleration
of vehicles, as is commonly the case
where two major arterials intersect in
this manner. At this location, the pro-
blem may be further aggravated by the
close proximity of the Pembina-University
Crescent intersection.

The Committee realizes that in view of

the Province's stand, the City may have
Tittle choice in the matter, but feels

obligated to point out its concern.”

Recommendation seven - (pertaining to Project

W 198 - 1 Additional Bus Storage for 156 buses at the Fort

Rouge Transit Base) - was substantiated as follows:

"When the Fort Rouge Transit base was
designed and built in the Tate 1960's, it
was anticipated that it would be served
by two new major arterial streets. (i.e.
the Grant Avenue's extension across the
Red River and the "South-West Freeway"
leading from downtown along the C.N.R.
Right-of-Way to south and south-west
Winnipeg.

Plans for both these major street pro-
jects have since either been abandoned

or postponed. Access to the entire
section of Fort Rouge, east of the C.N.R.
and to the Transit Base, is Timited to
three points; namely, the Osborne Street,
C.N.R. Underpass, the Osborne Street -
St. Vital Bridge and Jubilee Avenue at
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Pembina Highway.‘

The Osborne Street C.N.R. Underpass,
being the only direct access from and
to downtown, is already congested
during extended periods centering
around the morning and afternoon
rush-hour traffic peaks. Both other
access routes lead through residential
areas.

At present, 244 buses are stored at the
Transit Base. The number of trips
through the three aforementioned access
points, by buses on their way to and
from their routes, is increased by the
fact that many return to the base be-
tween the morning and the afternoon
rush-hours. The Committee feels that
the increase by over 60% of the number
of Transit vehicles stored at the base
may cause significant impact on the
residential environment on two of the
access routes (Osborne Street and Jub-
jlee Avenue) and may significantly add
to the congestion at and around the
third access point - the C.N.R. Under-
pass and the Pembina, Osborne, Donald
intersection.”

It is astounding that the Board of Commissioners
was able to ignore the irrefutable arguments forwarded by the
Review Committee and at the same time, in their own recommen-
dation to Executive Policy Committee, quote Section 653(1) of
the City of Winnipeg Act:

. the Committee shall review every
proposal for the undertaking by the
City of a public work which may signi-
ficantly affect the quality of the
human environment L

It is true that the Board's report to Executive
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Policy Committee included the Review Committee's report as

an appendix, however, it is unlikely that Executive Policy
Committee ever read the appendix to an uncontroversial report
containing two recommendations which could be adopted routine-
1y without much discussion. In any event, the attitude of

the Commissioners with respect to environmental impact reviews
reflects fairly closely the attitude of most members of City

Council.

The 1977 Budget Estimates were the Tast annual
estimate to be reviewed for projects with potentially signi-

ficant environmental impact.

In spring of 1977, Section 653 of the City of Win-
nipeg Act was amended removing the obligation on part of the
City to evaluate projects in terms of their potential environ-

mental impact.
2. Court Cases

During the entire Tife of Section 653(1) of the
City of Winnipeg Act in its original form - as it read from
1972 ti11 its amendment in 1977 - there were only three citi-

zen-initiated court cases pertaining to the City's obligation
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to review every proposal for a public work, which may signi-
ficantly affect the human environment. This should be sur-

prising in Tight of thé City's obvious reluctance to Tive up
to the requirements of Section 653. However, when consider-
ing the attitude of the judiciary as expressed in the judg-

ments handed down in these cases, it is not so surprising.

The first case was Stein versus the City of Winnipeg (1974).

In this case, the plaintiff, Mrs. Stein, applied
to the court for an interim injunction restraining the City
from proceeding with an insecticide-spraying program. She
contended that an order issued by the Clean Environment Com-
mission under provisions of the Clean Environment Act was ir-
relevant in view of the City's failure to prepare an Environ-
mental Impact Review, as required under Section 653 of the
City of Winnipeg Act. The application was dismissed by the
Court in the first instance and the plaintiff appealed this

decision.

In the Court of Appeal, two important principles
were established. First, it was held that in view of the
Act's express intention to involve citizen participation in

municipal government, a resident had the right to bring before
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the court a class actjon for statutory non-compliance on the
part of the City. Secohd, it was held that Section 653 has
created an obligation to review the environmental impact on
a proposal for a public work which may significantly affect

the quality of the human environment.

“,.. Section 653 has created an obliga-
tion to review the environmental impact
of any proposal for a public work that
may significantly affect the quality of
the human environment. If that section
is not to be considered as a mere pious
declaration, there must be inferred a
correlative right, on part of a resident,
in a proper case, to have a question ari-
sing out of_the section adjudicated by
the Court."!

So far, the court appears to be sympathetic to-
wards citizen-initiated court actions against governments in
environmental matters where the authority attempts to by-
pass legal requirements. Chief Justice Freedman expresses an
even clearer view of the rights of citizens and the obligation

of the city arising from the Act.

" .., it is worth noting that Section 653(1)
comes into play even if a proposal may
have the effect in question. It is not
incumbent on a pldintiff to show that the
proposal will have that effect

1. 1Irene Stein v. Winnipeg. 1In the Court of Ap-
peal, Justice Matas (Freedman C.J.M. and Monnin J. A. concur-
ring), June 10, 1974. (1974) 5 W.W.R. 484, 48 D.L.R. (3rd),

233 (Man. C.A.)
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...Without the requisite environmental
impact review, the spraying ?roject
stands unauthorized in Taw."

If this opinion had prevailed, it would have had
profound influence on similar cases in the future. By remov-
ing the burden of proof from the plaintiff (citizen) to the
defendant (City) the Chief Justice not only acknowledged the
right of the citizen but removed the:major obstacle preventing
him from exercising his right. HoweQer, this was a minority
opinion. The Court took an almost opposite Qiew in its ma-
jority decision: the spraying was allowed on grounds that
a comparison of the inconvenience suffered by Mrs. Stein and
others, if the spraying proceeded and the aesthetic and gen-
eral environmental effect of loss of trees, if the spraying
did not proceed, it indicates that greater inconvenience would

be with the City. Mr. Justice Matas concluded that

"the plaintiff has not discharged the
onus of proof under the balance of
convenience test."?2

One analyst of Canadian planning Taw terms this

decision "astounding" and goes on:

1. Irene Stein v. Winnipeg. In the Court of Ap-
peal, Chief Justice Samuel Freedman, dissenting opinion, June
10, 1974 (1974) 5 W.W.R. 484, D.L.R. (3rd) 223 (Man. C.A.)

2. Supra (1974) 5 W.W.R. 500.
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"The clear ramifications of this deci-
sion are that while a citizen may have
standing to question the compliance

or non-compliance with Section 653, un-
Tess he is able to show that on a balance
of convenience, the City should be enjoin-
ed from proceeding with a project, the
Court won't even decide whether that
project is authorized by Taw.

..unless the plaintiff comes forward
with the very information that she is
trying to compel the City 'to obtain
before commending the project, the
Court will not entertain the question
of whether the City has the Tegal
authority to carry on that work with- 1
out first obtaining that information."

The second case involving the City in environment-

al Titigation was heard in 1975.

MiTler et al versus City of Winnipeg (1975)

In February of 1975, the City's Executive Policy
Committee decided that the re-alignment and reconstruction
of Wellington Crescent, a residential street, may have signi-
ficant impact on the human environment and recommended that
an environmental impact review be prepared. Later, on March
5th, 1975, only hours before a Council meeting the Committee

reversed its earlier decision. City Council resolved to ap-

1. D. Paul Emond, Unpublished discussion paper
preperatory to Environmental Assessment Law.
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pro?e the capital project.

The plaintiff contended that in accordance with
Section 653, when Executive Policy Committee had decided
that an environmental impact review was required, no further
action could be taken until the review is completed.

Justice Solomon found:

", ..Section 653 of the Act places cer-
tain responsibilities on the Executive
Policy Committee and imposes on it a
duty that it must first report on its
findings what effect the public work
in question will have on the quality
of the human environment before it can
recommend the construction of such
public work.

There is nothing in the Act which im-
poses similar Timitations on the Council,
nor does it require the Council not to

act until it receives the report of the
Executive Policy Committee. This Section
does not attempt to impose any Timitations
on the legislative powers of the Council
itself. It merely imposes on the Executive
Policy Committee a duty that it cannot
recommend the constructions of the public
work without first recommending the impact
of the work on the human environment. In
this case, there is no evidence that the
Executive Policy Committee recommended the
re - alignment and_ reconstruction of Well-
ington Crescent.“T

Justice Solomon laid the matter finally to rest
by finding that the subject road realignment and reconstruc-

tion constituted "maintenance" and therefore does not fall

1. Harry Garrison Miller et al versus Winni
in the Queen's Bench, Justice Solomon, June 30, 1975, (
4 E.L.N. 167 (Man. Q.B.)

peg
1975)
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within the provision of Section 653(1).

meaning of

versus Executive Policy Committee of the City of Winnipeg and

Emond writes about the courts' interpretation of

Section 653;

"By interpreting the Section to mean
that the City Council may proceed

on environmentally sensitive projects
prior to receiving the EPC report, the
Court again betrays its Tack of under-
standing of the assessment process.
According to Mr. Justice Solomon's
interpretation of the section, the
City may completely circumvent the
process by proceeding before they
receive any recommendation from the
EPC, or by simply ignoring a recommen-
dation that they find unacceptable.

If this is true,_the section accomplish-
es very little."

The third case was heard in 1976, Easton et al

the City of Winnipeg (1976).

fund allocation and tender call by City Council for the con-

struction of a bridge across the Seine River without having

first received an Environmental Impact Review.

The case was

first heard in a lower court and dismissed and subsequently

was heard in Court of Appeal.

Justice-Hall in his judgment stated:

" .. In my opinion, a negative decision
by EPC not to make a review and report
is, in every case, open to judicial

in Canada,

1. D. Paul Emond, Environmental Assessment lLaw
P. 174.

At the base of the case was the
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review. If it were not so, EPC could
completely ignore the Tegislative man-
date in any particular case."

However, the Justice dismissed the appeal on the
basis that Section 653 of the City of Winnipeg Act is worded
so weakly and that it does not prescribe specific requirements
of a review process for the City to follow and therefor, it
could be argued that the City did comply with the provisions
of the Section.

He further found that the Guidelines, which do
precisely prescribe a review process and its timing do not
have the force of Taw.

The Tack of precision of Section 653 is expressed
also in the judgment of Mr. Justice 0'Sullivan in the follow-

ing words:

"T would think that if it is desired to
require the City of Winnipeg to have an
environmental impact study before pro-
ceeding with a work, the legislature
should say so plainly."2

If anything can be Tearned from the record of the
three environmental court cases in Winnipeg, it is that envi-

ronmental Tegislation should Teave as Tittle as possible to

1. William Easton v. Executive Policy Committee
of Winnipeg and the City of Winnipeg. In the Court of Appeal,
Justice Hali, July 9, 1976, (1976), 69 D.L.R. (3rd),
at P. 139 (C.A.)

2. Ibid., at p. 144.
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judicial interpretation. There appears to be Tittle sympathy
for and 1ittle understanding of environmental concern in our

courts.
3. The Phase-0ut

In July of 1977, Section 653 of the City of Winni-
peg Act was repealed by the Manitoba Legislature and the fol-

Towing section substituted therefore:

"653(1) The Council may require a report

on the environmental impact of a proposed
public work.

653(2) Where the Council requires a report
on the environmental impact of a proposed
public work,

a) it shall be the sole determining author-
ity of the adequacy of the report or any
part of it; and

b) it may establish such procedures as it
may deem necessary."

This amendment constitutes a complete turnaround
from the meaning and intent of the Section as it was original-

Ty worded:

" . .shall review every proposal

which may significantiy affect ... the
human environment and shall report --- on,

a) the environmental impact ...
b) any adverse environmental affects
c) alternatives to the proposed action.”
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If the original Section 653 was termed weak and
non-specific by the Courts, what was put in its place can
only be termed totally meaningless.

The wording: "Council may require ..." (of course,
Council may do or require to be done, anything, which is not
explicitly against the Taw.) removes completely any Tegal
compulsion to conduct environmental impact reviews. Citizens
no longer have recourse to the Courts in challenging Council
decisions on the need for, or the adequacy of, environmental
impact reviews. While the old Act, in the opinion of the
Courts, was not explicit enough on the requirement for public
hearings, the revised Act clearly puts everything at the sole
discretion of Council. ‘

In view of the amendments to the Act, the question
arose whether or not the City should continue to prepare en-
vironmental impact reviews. When consulted on this matter
by the Board of Commissioners, the Environmental Impact Re-

view Committee wrote:

"The Committee is unanimous 1in its recom-
mendation that the City should continue

to evaluate proposed capital projects as

to their potential impact on the urban
environment and prepare E.I.R. in accord-
ance with the guidelines on all projects
which are deemed to have significant effect
on the enviroqment or may arouse public

controversy. |

1. Inter-0ffice Memorandum (December 14, 1977)
from Chairman, Environmental Impact Review Committee to
Commissioner of Environment. ‘
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The Committee elaborated on this recommendation

in a detailed report to the Board of Commissioners:

"The workability of the process and
jts potential benefits to the City
have been shownduring the few years
the City undertook to scrutinize
proposed public works for their po-
tential impact and to prepare Environ-
mental Impact Reviews on certain
projects.

In Tight of the City's own experience
in the matter and in view of the gen-
eral recognition across Canada and

the United States of the need for,

and benefits of, Environmental Impact
Studies, the City should not interpret
the recent amendments to the City of
Winnipeg Act (which substituted Council
discretion for compulsion in regards to
Environmental ‘Impact Reviews) as a 1
reason for abandoning the process.”

The report included a review of the Guidelines
and a thorough examination of the relative merits of the re-
view process prepared by Mr. M. Kiernan of the Department of
Environmental Planning, on behalf of the Committee. Mr.

Kiernan summarizes his findings as follows:

"ATthough Bi11 62 removes the legal
compulsion to conduct environmental
impact reviews, two powerful reasons
remain and militate for the retention
of this process.

1. Report from Environmental Review Committee to
Board of Commissioners, Winnipeg, December 14, 1977.
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-EIR can improve the "objective" qual-
ity of civic decision-making by giving
Council a more complete indication of
the various implications of a proposed
decision in advance, and

-EIR can help assure that whatever de-
cision is taken will be more acceptable
to the general public. Conversely,
failure to conduct EIR's of even-border-
Tine projects may in itself, provoke
strident public opposition, regardless
of the merits of the project itself."!

The report points to specific examples where the
EIR process has greatly improved the decision-making process

in Winnipeg and conciudes:

", ..The point is, then, that not only
has EIR improved decision-making in
planning, but that it could, if allowed
to, improve it even further

It is only now ... that the process
is becoming fully familiar to civic
administrators and politicians. To

amend the procedures now ... would be
unnecessary and counter-productive.”

The well argued and expertly documented report and
the unanimous recommendation of the EIR Committee to continue
the review process despite the removal from the Act of the Te-
gal requirement, were answered by the Board of Commissioners

swiftly and in the negative:

1. M. Kiernan, "Review of Guidelines for the Pre-
paration of Environmental Impact Reviews", Report to EIR Com-
mittee, City of Winnipeg, December, 1977.
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"At its special meeting held on Janu-
ary 6th, 1978, the Board of Commis-
sioners considered the report prepar-
ed by the Chairman of the Environmen-
tal Impact Review Committee with res-
pect to a review of the Guidelines
for the Preparation of Environmental
Impact Reviews.

The Board did not concur in the Chair-
man's recommendation that the City
continue its practice of evaluating
proposed capital projects in accord-
ance with the Gu%deTines adopted

by Council .

In order to appreciate the finality of this deci-
sion, one must understand the powérfuT position of the Board
of Commissioners in the City. (see diagram Table 1) The
Bpard constitutes the top level of administration in the City.
A11 civic departments report to Council through the Board of
Commissioners and all decisions of Council are channeled
through the Board to the administration. Thus, the program
of preparing environmental impact reviews on pu511c projects
was quickly abandoned by the City. A program which was seen
by many as the foundation of an improved decision-making pro-
cess and perceived by others as an unnecessary impediment to

decision-making.

1. Board of Commissioners, Minutes of Meeting of
January 6th, 1978.
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TABLE I

CITY'S REPORTING PROCEDURE

Legislative: Administrative:

CITY COUNCIL

EXECUTIVE POLICY

COMMITTEE

COMMITTEE ON

FINANCE

BOARD OF COMMISSIONERS

COMMITTEE ON WORKS

AND OPERATIONS

COMMITTEE ON

ENVIRONMENT

CITY DEPARTMENTS
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E. Discussion

“Winnipeg's brief experiment with urban anvironmen-
tal impact assessment was followed with interest across the
country and the continent. To the surprise of many, the sud-
den and anticlimactic end of the experiment came at the time
when the experience gained in the first few years should have
been used to strengthen and improve the process. The question
-is often asked, what momentous event or persuasive power con-
vinced the same Provincial Government, who instituted the pro-
cess through legislation, to suddently abandon this experiment
a few years later. In fact, there was no particular event and
no single force responsible for this turnabout, but a number
of small factors which are all part of the nature of man and
his institutions.

The Provincial Government - swept into power on a
platform of social and urban reform - was seen as champion of
the environment amongst other causes. It did institute sever-
al important social and urban reforms, including the creation
of the new City of Winnipeg, but environmental concerns in
general were not amongst its highest priorities. This is ev-
jdenced by the fact that it did not enact comprehensive provin-
cial environmental 1egislation} Some years later, in its
Tobby for amendments to the City of Winnipeg Act, the City
successfully argued that in the absence of a requirement for
EIR on the provincial level, such requirement should not be

imposed on the City.



Page 105

The aversion to the EIR requirement on part of the
City's Board of Commissioners is well documented. The Board's
sentiment was shared by most senior administrators of depart-
ments whose proposed projects were subject to environmental
impact review. These officials see in the review process a
threat to their accustomed control and decision-making power
because it introduces other decision - criteria. They mistrust
what they perceive to be interference and intrusion by experts
of extraneous disciplines. This attitude is natural and typ-
ical in administrative structures throughout the public ser-
vice on the municipal, provincial and federal level and is
widespread in the internal hierarchial structure of private
industry and business and is seen as the major single obstacle
to the general acceptance of the EIR process. VYet experience
has shown that in those jurisdictions where stringent environ-
mental laws and the threat of law suits in case of non-compli-
ance made the preparation of EIR an inescapable necessity the
attitudes of the responsible officials and administrators soon
changed. Through practical experience with the process, most
officials soon recognized its benefits and became its staunch
supporters.] The same would have taken place in Winnipeg, had
the Tegal requirement been strengthened rather than removed.

In total, the City only prepared five Environmental

Impact Reviews after the adoption of the "Guidelines." Only

1. See: State of Michigan, Chapter III, B, 2 and 3.
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one of these went through the full public hearing process.
In addition, one EIR was prepared by a consulting consortium
as part of a design contract for a major transportation fa-

cility.



CHAPTER VII

SUMMARY AND CONCLUSIONS
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VII. SUMMARY AND CONCLUSIONS

A. The Nature and Benefit of Environmental Impact Reviews

The increase in human world population, the continu-
ous urbanization of society, the heightened expectations of man
combine to exert tremendous pressure on the environment. This
pressure takes the form of unprecedented demands for natural
resources, food production, energy, 1iving space and the accumu-
Tation of waste-products and refuse.

While industrialized society appears unwilling or
unable to reduce its demands, there are at least stronger ef-
forts being made to avoid or minimize unnecessary damage_to
the environment.

Unnecessary environmental damage is mainly caused
by ignorance or by irresponsibility. The environmental impact
review process is designed to eliminate the element of ignor-
ance by incorporating into the planning and implementation
process a broader base of knowledge and expertise from many
different disciplines.

By illuminating beforehand the pqtentia1 impacts
on the environment of a project, the question of responsibility
is also being addressed - at least to the extent that cause
and effect are linked, and the environmeﬁtaT cost of a project
is known.

In predicting and analyzing the potential envifon-

mental impact of various design-alternatives of a project, the
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process facilitates the selection of the alternative with
the least adverse impact or it may Tead to a decision to ab-
andon the project.

In essence, the environmental impact review process
is a systematic inter-disciplinary approach to planning and
decision-haking, using various methods of analysis, quantifi-
cation and future prediction in a co-ordinated effort to elim-
inate or minimize environmental damage resulting from human
action.

The benefits of the environmental %mpact review

process are numerous:

a) Predictions can be made about the many unknown
potential impacts of a proposed project before the project is

commenced and before the impacts have occurred.

b) The process will expose information about the
"ayternal costs” of development which previously were often
jgnored by developers, with the result that these costs were

shifted to the general public.

c) It monitors and records the actual impacts of a
project for posterity. This will create an inventory of fac-
tual knowledge of cause and consequences and of the effective-
ness and cost of remedial action. This will sharpen the judg-

ment of future decision-makers.
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d) In jurisdictions, where the environmental im-
pact review process 1s required by law, it Tead to noticeable
improvement in project planning and a marked reduction of

avoidable environmental damage.

A particularly impressive improvement in project
planning and development was experienced in those states where
ordinary members of the general public were given the rights
and the opportunity to stop environmentally unacceptable pro-

jects through court action.
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B. The Need for Federal Initiative

It is desirable to have a federal law requiring
environmental impact investigation on all projects and acti-
vities with potential for environmental impacts. First of
all, an act of the Tegislature is an expression of commit-
ment to the principles involved and secondly, it guarantees
enforceability of the intent. Strong Taws compelling the
many government agencies to explore environmental ramifica-
tions of their actions, are a prerequisite, before this re-
quirement can effectively be imposed on private development.
While these arguments for government laws apply equally on
the provincial Tevel, other considerations point clearly to
the need for federal initiative:

Environmental matters affect all citizens of a
country, thereforethere should be federal Taws. Environment-
al problems often transcent political boundaries and frequent-
1y require international co-operation and agreements which are
the sole responsibility of the federal government. The advan-
tage of a co-ordinated uniform approach to impact investiga-
tion across the country and the benefit of ? central agency
for information-gathering and storing and the dissemination
of accumulated knowledge can best be assured by an agency of
the federal government.

The enactment of a National Environmental Policy
Act (NEPA) and the creation through the Act of the Council on

Environmental Quality (CEQ) in the United States has worked very
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well 1in br0viding unfformity and assuring continuity. The
continuous experience over a decade has provided valuable
information on the environmental impact of various develop-
ments, the effect and cost of remedial action and has helped
to sharpen the investigative process.

The National EnvironmentaT'Po11cy Act in the United
States and its application is a good example to follow and
many states instituted similar laws. Such Teadership on
part of the Federal Government fis sadly lacking in Canada.

In most parts of the United States, ordinary citi-
zens can apply for court injunctions to stop projects which
are deemed to have adverse environmental impacts. This allows
hearings to be held and impact reviews to be prepared before
the project goes ahead and the damage is done.

One of the obvious shortcomings of the Canadian
system is that due to the absence of any universal legal re-
quirement for full EIR, the public has no way to take obvious
or potential offenders to courts in order to prevent environ-

mental disasters.
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C. The Urban Environment

The often-posed question whether the environmental
impact review process can and should be used in connection
with the urban environment can be answered in the affirmative.
Clearly, the process improves the planning and decision-making
by providing a broader base of information and knowledge. It
will lead to better projects with Tess unnecessary environmen-
tal damage and cost. The provision in the process for early
public disclosure and consultation has proven politically
sound as it avoids misunderstanding and mistrust and because
it indicates public reaction to a proposed project before it
is finally and irrevocably proceeded with. Therefore, the pro-
cess is well suited to application in the urban context and
it appears that the wording of the legislation as enacted 1in
most provinces and states could, with TittTe or no change,
be used in cities.

In fact, it could be argued that the environmental
review process has even more validity in the urban environ-
ment, where man-made changes are taking place at a much faster

pace and where more people are exposed to these changes.
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D. The Failure of the Environmental Impact Review Process
in Winnipeg

The rejection of urban environmental impact reviews-
as experienced in Winnipeg - is difficult to console with the
evidence of appropriateness and benefit of the process. Ob-
viously, urban decision-makers have not yet perceived the ad-
vantages of the process. The Winnipeg experience viewed in
retrospect, points to several facts, which can be assumed to
apply equally to other North American cities. First of all,
it can be assumed that there will be no environmental impact
1nvestigationsvon the municipal Tevel unless it is required
by legislation. Winnipeg's senior administrators and Coun-
cillors are not different from their counterparts in other
Canadian cities. They have shown a strong resistance to the
principle of environmental impact assessment, even when it
was required by legislation. Their Tobby with the Provincial
legislature certainly was influential in having the section
of the City of Winnipeg Act amended.

The second conclusion is that if there is compel-
1ing legislation, it must be explicit and clearly worded to
Teave as little as possible to judicial interpretation. Such
Tegislation should declare precisely its purpose and objective,
prescribe in detail a process by which the objective is to be

achieved and state the duties and rights of the City and the

- citizen.

Thirdly, it may be deduced that Provinces are un-

1ikely to enact and maintain effective environmental legis-
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Tation on the municipal Tevel if such Tegis?atioh does not
exist on the provincial level.

The Province of Manitoba's apparent willingness to
comply with the City's request to repeal Section 653 of the
City of Winnipeg Act and replace it with a meaningless section,
surely is related to the fact that the Province has no legis-
lation compelling the preparation of environmental impact re-
views for its own public works.

Fourthly, the argument by some senior city adminis-
trators and council that Environmental Impact Reviews are un-
duly time-consuming and costly, has been proven false. In no
case in Winnipeg, has the preparation of an Environmental Im-
pact Review delayed the construction of a project. Prelimin-
ary planning and budgeting for a project 1is usually done well
in advance of detailed design. The review process can start
when preliminary plans and budgets are prepared, it can there-
fore run concurrently with or in advance of the detailed de-
sign phase.

Certainly, there are costs involved in the EIR pro-
cess, such as staff time, consultants' fees, public hearings,
etc., however, on several projects reviewed in Winnipeg these
costs were totally offset by savings achieved through improved
design and avoidance of duplications as a direct result of the
environmental impact reviews. In addition, there are the bene-
fits for which the EIR process is intended generally: to avoid
or minimize environmental costs, to avoid the need for costly

remedial action, to show and account for the hidden costs of
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a project, and to improve the planning, design and decision-
making process generally.

In retrospect, perhaps the most important conclu-
sion to be drawn from the Winnipeg experience is that there
prevails a general Tack of understanding of the nature and
purpose of environmental impact assessment. It appears that
Tegislators, the judiciary, administrators and the general
public on the whole have not yet perceived the need for or
the benefit of this process.

Considering this general Tack of understanding
and knowing that inherent in human nature, there is always
resistance to change, that there will be suspicion of new
procedures and reguTatidns imposed by government, the demise
of the experiment in Winnipeg is not surprising.

A good example by senior governments could improve

the general understanding.
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THE NATIONAL ENVIRONMENTAL POLICY
ACT—PUBLIC LAW 91-130
] (As Amended by PL 24-83)

" PURPOSE

Sec. 2. The purposes of this Act are: To declare a na-
tional policy which. will encourage productive and cnjoy-
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able harmony between man and his environment; to -

promote efforts which will prevent or eliminate damage
to the environment and biosphere and stimulate the health
and welfare of man; to cnrich the understanding of the
ecological systems and natural resources important to
the Nation; and to establish a Council on Environmental

Quality.
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TITLE 1
DECLARATION OF NATIONAL
ENVIRONMENTAL POLICY

Sec. 101, (a) The Congress, recognizing the profound impact of man's
activity on the interrclations of 2l components of the natural environ-
_ ment, particularly the profourd influences of populati.n growth, high-
density urbanization, industrial expansion, resource exploitation, and new
and expanding technological advances and recognizing further the critical
importance of restoring and maintaining environmental quality to the
overall welfare and development of man, declares that it is the continuing
policy of the Federzi Government, in cooperation with State and Jocal gov-
ernments, and other concerned public and private organizations, to use
all practicable means and measures, including financial and technical as-
sistance, in 2 manner calculated to foster and promote the gencral weliare,
to create and maintain conditions under which man and nature can exist
in productive harmony, and fulfill the social, economic, ar:d other require-
ments of present and future generations of Americans.

(b) In order to carry out the policy set forth in this Act, it is the continu-
ing responsibility of the Federal Government to use all practicable means,
consistent with other essential considerations of national policy, to im-~
prove and coordinaie Federal plans, functions, programs, and resources
to the end that the Nation may—

(1) fulfill the responsibilities of each generation as trustee of -the en-
vironment for succeeding generations; -

(2) assure for all Americans safe, healthful, productive, and esthetically
and culturally pleasing surroundings;

(3) attain the widest range of beneficial uses of the environment with-
out degradation, risk to health or safety, or other undesirable and unin-
tended consequences; ' ' '

(4) preserve important historic, cultural, and natural aspects of our
rational heritage, and maintain, wherever possible, an environment
which supports diversity and variety of individual choice;

- (5) achieve a balance between population and resource us¢ which wiil
permit high standards of living and a wide sharing of life’s amenities;
and

(6) enhance the quality of renewable resources and approach the
maximum attainable recycling of depletable resources.

(¢) The Congress rccognizes that cach person should cojoy a healthful
environment and that each person has a responsibility to contribute to
* the prescrvation and cnhancement of the cnvironment.

Sce. 102. The Congress authorizes and directs that, to the fullest cx-
tent possible: (1) the policies, regulations, and public laws of the United
States shall be interpreted and administrated in accordance with the policies
set forth in this Act, and (2) all agencies of the Federal Government shall—

(A) utilize 2 systematic, interdisciplinary approach which will insure

. .the integrated use of the natural and social sciences and the environmen-
" tzi design arts in planning and in decisionmaking which may have an
impact on man’s environment.
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(B) identify and develop methods and procedures, in consultation
with the Council on Environmental Quality established by title II of
this Act, which will insure that presently unquantificd environmental
amenities and values may be given appropriate consideration in dcci-
sionmaking along with economic and technical considerations;

 (C) include in every recommendation or report on proposals for
legislation and other major Federal actions significantly affecting the
quality of the human environment, a detailed statement by the respon-
sible official on— o . ' ‘

(i) the environmental impact of the proposed action,

(ii) any adverse environmental effccts which cannof be avoided
should the proposal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-term uses of man’s envi-
ronment and the maintenance and. enhancement of long-term pro-
ductivity, and : '

" (v) any irreversible and irretrievable commitments of resources
which would be involved in the proposed action should ‘it be
implemented.

Prior to making any detailed statement, the responsible Federal officia]
shall consult with and obtain the comments of any Federal agency which
has jurisdiction by law or special cxpertise with respect to any environ-
mental impact involved. Copics of such statement and the comments and
views of the appropriate Federal, State, and local agencics, which are
authorized to develop and enforce environmental standards, shall be made
available to the President, the Council on Eavironmental Quality and to
the public as provided by section 552 of title 5, United States Code, and
shall accompany the proposal through the existing agency Teview processes;

(D) Any detailed statement required under subparagraph (C) after
January 1, 1970, for any major Federal action funded under-a program

. of grants to Statcs shall not be deemed to be legally insufficient solely
by rcason of having been preparcd by a State agency or official, ift

(i) the Statc agency or official has statcwide jurisdiction and
has the responsibility for such action, _

(i) the responsible Federal official {urnishes guidance and par-
ticipates in such preparation.

_{3i) the responsible Federal official indezenconily cvaluates such
statement prior to its approval and adoption, an. :

(iv) after Januvary 1, 1976, the responsible =cderal official pre-
vides early notification to, and solicits the viev:z of, any other State
or any Federal land management cntity of any : stica ar any alterna-
tive thereto which may have significant impacte upon such State or
affected Federal land management entity and, if herc is any disagree-
ment on such impacts, prepared a written assess.nent of such impacts
and views for incorporation into such detailed statcment.

The procedures in this subparagraph shall not relievs the Federal official
‘of his responsibilities for the scope, objectivity, and sontent of the entire
statement or of any other responsibility under this sict; and further, this
subparagraph does not affect the legal sufficiency of statcments prepared
by Statc agencies with less than statewide jurisdiction. ‘
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(E) study, develop, and describe appropriate alternatives to recom-
mended courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources;

) rcco'gnizc the worldwide and long-range character of cnviron-
mental problems and, where consistent with the forcign policy of the
United" States, lend appropriate support to initiatives, resolutions, and
programs designed to maximize international cooperation in anticipat-
ing and preventing a. decline in the quality of mankind’s world
environment;

(G) make available to States, counties, municipalitics, institutions,
and individuals, advice and information useful in restoring, maintain-
ing, and enhancing the quality of the environment;

(H) initiate and utilize ccological information in the planring and
development of resource-oriented projccts; and

(1) assist the Council on Environmental Quality established by title
11 of this Act. »

Sec. 103. All agencies of the Federal Government shall revicw their _
present statutory authority, administrative regulations, and current pol- ~ - -
icies and procedures for the purpose of determining whether there are
any deficiencics or inconsistencics therein which prohibit full compliancc
with the purposes and provisions of this Act and shall proposc to the
President not later than July [, 1971, such measurcs as may be necessary
to bring their authority and policics into confarmity with the intent, pur-
poses, and procedures set forth in this act.

Scc. 104. Nothing in Scction 102 or 103 shall in any way affect the spe-
cific statutory obligations of any Federal agency (1) to comply with criteria
or standards of environmental quality, (2) to coordinate or consuit with
any other Federal or State agency, or (3) to act, or refrain from acting
contingent upon the recommendations or certification of any other Fed-
eral or State agency. L

Sec. 105. The policies and goals set forth in this Act are supplementary
to those sct forth in existing authorizations of Federai agencies.
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TITLE 1I
COUNCIL ON ENVIRONMENTAL QUALITY

See. 201. The President shall transmit to the Congress. annually be-
ginning July 1, 1970, an Environmental Quality Report (hereinafter re-

" ferred to as the “report”) which shall set forth (1) the status and condition

of the major natural, manmade, or altered environmental classes of the
Nation, including, but not limited to, the -air, the aquatic, including. ma-
rine, estuarine, and fresh watcer, and the terrostrial environment, including,
but not limited to, the forest dryland, wetland, range, urban, suburban,
and rural environment; (2) current and foresceabic trends in the quality,
management and utilization of such cnvironments and the effects of those
trends on the social, economic, and other requirements of -the Nation;
(3) the adequacy of available natural resources for fulfilling human and
economic requirements of the Nation in the light of expected population
pressures; (4) a review of the programs and activities (including regula-
tory activities) of the Federal Government, the State and local govern-
ments, and nongovernmental entities or individuals, with particular
reference to their effect on the environment and on the conservation,
development and utilization of natural resources; and (5) a program for
remedying the deficiencics of existing programs and activitics, together
with recommendations for legislation. ' : :

Sce. 202. There is created in.the Executive Office of the President a
Council on Environmental Quality (hereinafter referred to as the “Council™).
The Council shall be composed of three members who shall be appointed

‘by the President to serve at his pleasure, by and with the advice and consent

of the Senate. The President shall designate one of the members of the
Council to serve as Chairman. Each member shali be a person who, 2s a
result of his training, cxperience, and attainments, is exceptionally weil
qualified to analyze and interpret environmental trends and information

_of all kinds; to appraisc programs and activities of the: Federal Govern-

ment in the light of the policy sct forth in titie 1 of this Act; to be conscious
of and responsive to the scicatific, cconomic, social, csthetic, and culturatl
aeeds and interests of the Nationa; and. to formuiaic and recommend na-
tional policics to promotc the improvement of the quality of theenvirenment.

Sec. 203. The Council may cmploy such officers and employees as may
be necessary to carry out its functions under this Act. In addition, the
Council may cmploy and f{ix the compensation of such experts and con-

~ sultants as may be necessary for the carrying out of its functions under this

Act, in accordance with scction 3109 of title 5, United States Cede (but
without regard to the last sceatence thereof). ‘ '
Sec. 204. 1t shall be the duty and {unction of the Council—
(1) to assist and advise the President in the preparation of the En-
vironmental Quality Report required by section 201;
" (2) to gather timely and authoritative information concerning the con-
ditions and trends in the quality of the environment both current and
prospective, to analyze and interpret such information for thc purpose
of determining whether such conditions and trends arc interfering, or
are likely to interfcre, with the achievement of the policy st forth in
title 1 of this Act, and to compile and submit to the President studies
relating to such conditions and trends; '
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(3) to review and appraise the various programs and activities of
the Federal Government in the light of the policy sct forth in title I of
this Act for the purpose of determining the extent to which such pro-

" grams and activitics are contributing to the achievement of such policy,
and to make recommendations to the President with tespect thercto;

(4) to develop and recommend to the President national policies to
foster and promote the improvement of environmental quality to meet
the conservation, social, economic, health, and other requirements and
goals of the Nation;

(5) to conduct investigations, studies, surveys, rescarch, and analyscs
relating to ecological systems and environmental quality;

. (6) to document and define changes in the natural environment, in-
cluding the plant and animal systems, and to accumulate necessary data
and other information for a continuing analysis of these changes or
trends and an interpretation of their underlying causes;

(7) to rcport at least once cach year to the President on the state and
condition of the environment; and . ) .

_ (8) to make and furnish such studies, reports thereon, and recom-
mendations with respect to matters of policy and legislation as the
President may request.

Sec. 205. In exercising its powers, functions, and duties under this Act,
the Council shall— :

(1) consult with the Citizens’ Advisory Commitice on Environmental
Quality established by Exccutive Order numbered 11472, dated May
29, 1969, and with such representdtives of science, industry, agriculture,
labor, conservation organizations, State and local governments, and
other groups as it deems advisable; and ' »

(2) utilize, to the fullest cxtent possible, the services, facilitics, and
information (including statistical information) of public and private
agencies and organizations, and individuals, in order that duplication
of cffort and expensc may be avoided, thus assuring that the Council’s
activities will not unnccessarily overlap or conflict with similar activitics
authorized by law and performed by established agencies.

Sec. 205. Menibers of the Council shall serve {ull time and the Chair-
man of the Council shall be compensated at the rate provided for Level 11
_ of the. Exccutive Schedule Pay Rates (5 U.S.C. 5313). The other members
of the Council shall be compensated at the rate provided for Level IV of
the .Exccutive Schedule Pay Rates (5 U.S.C. 5315).
 Sec. 207. There are authorized to be approprizted to carry out the pro-
visions of this Act not to exceed $300,000 for fiscal year 1970, $700,000
for fiscal year 1971, and $1,000,000 for each fiscal year thereafter. .
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BILL 14 1975

“The Environmental Assessment Act, 1975

Ei ER MAJESTY, by and with the advice and consent of
the Legislative Assembly of the Province of Ontario,
enacts as follows: .

PART !

INTERPRETATION AND APFPLICATION

: ° Interpre-
. . tatioz

1. In this Act,

(@) *air” includes enclosed air;

(6) “Board” means the Environmental Assessment
Board established under Part 1II;

{¢) “environment” means,
(i) air, land or water,
(if) plant and animal life, including man,

(ili) the sccial, economic and cultural conditions
that influence the life of man or a community,

{iv) any building, struciure, machine or other
device or thing made by man,

(v) anv solid, liquid, gas, odour, heat, sound,
vibration or radiation resuliing direcily or
indirectly from the activities of man, cr

(vi) any part or combination of the foregoing and
the interrelationships between any two 0T
more of them

in or of Ontario;

(d) *environmental assessment’’, whea used in relation
to an underiaking, means an environmental assess-
ment submitted pursuant to subsection ! of section 3;

(s} “land” includes enclosed land, land covered by water
and subsoil;

() “Minister” means the Minister of the Environment;
(g) “Ministry” means the Ministry of the Environment ;]

(h) “municipality” means the corporation of a county,
metropolitan area, regional area, disirict area, ciiy,
town, village, township or improvement district and

RS.0.19%, includes a local board as defined in The Municipal
Affairs Act and 2 board, commission or other lozal
authority exercising any power with respect to muni-
cipal affairs or purposes, iricluding school purpozes. in
an unorganized township or unsurveyed territory:
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(¢) “person” includes a municipality, Her Majesty inright

of Orntario, 2 Crown agency within the meaning of

£.5.0.15, The Crown Agency Act, a public body, a partrership,

an unincorporated joint venture and an unincor-
porated associaticn;

{j) "proceed” includes “carry on”’;

(#) “proponent’” means a person who,

(i} carries cut or proposes to carry out an under-
taking, or

(ii) is the owner or person having charge, manage-
ment or control of an undertaking;

(§) “provincial oficer” means a person designated by

the Minister as a provincial officer under Part 1V,

{m) “‘public body™ means a body other than a munici-
pality that is defined as a public body by the regu-
lations;

{n) “regulations” means the regulations made under this
Act

.

{¢) ““undertaking” means,

(i} an enterprise or activity or a proposal, plan
or program in respect of an enterprize or
activity by or on behalf of Her Majesty in
~ight of Ontario, by a public body or public
bodies or by a municipality or municipalities,
or

{ii) a major commercial or business enterprise
" or activity or a proposal, plan or program in
. ) respect of a major commercial or business
enterprise or activity of a person or persons
other than a person or persons referred to in
subclause i that is designated by the regula-
tions;

(p) “water” means surface water and ground water, or
either of them.

2.’ The purpose of this Act is the betterment of the peopie J37o**
of the whole or any part of Ontario by providing for the
protection, conservation and wise managemen: in Ontario
of the environment.

3. This Act applies to, Applicasten

(a) enterprises or activities or proposals, plans or pro-
grams in respect of enterprises or activities by or
on behalf of Her Majesty in right of Ontario or by
a public body or public bodies or by @ municipality
or munricipalities on and after the day this Act
comes into force;



(6) only on znd after a day to be named in 2 proclama-
tion of the Licutenant Governor, major commercial
or business enterprises or activitics or proposals,
plans or programs in respect of majer commercial
or business enterprises or activities of 2 person or
persons .other than a person referred to in. clause a,
designated by the regulations.

4. This Act binds the Crown.

PART 11
ACCEPTANCE, AMENDMENT, APPROVAL

3.—{1) The proponent of an undertaking to which this
Act applics shall submit to the Minister an environmental
assessment of the undertaking and shall not proceed with he
undertaking until,

(a) the environmental assessmént has been accepted
by the Minister; and

(3) the Minister has given his approval to proceed with
the undertaking.

Zzceziloa {2) Subscction | does not prohibit a feasibility study, includ-
ing research, or any action necessary to comply with this
Act before the approval of the Minister is given to proceed
with an undertaking. : .

(3) An environmental assessment submitted to the Minister
pursuant'te subsection | shall consist of, '

aznal
35:35ment
{2) a description of the purpose of the undertaking;
(&) 2 description of and a statement of the rationale for,
. () the underiaking,
{ii) the alternative methods of carrying out the
undertaking, and

g,

{iii) the alternatives to the undertaking;

(c) a description of,

{1} the environment that will be affected or that
might reasonably be expected to be afiected,
directly or indirectly,

(i) the effects that will be caused or that might
reasonably be expected to be caused to the
environment, and

(iit) the actions necessary or that may reasonably
be expected to be nccessary to prevent,
change, mitigate or remedy the ¢fiects upon
or the eficcts that might rcasonably be
expected upon the environment,




by the undertaking,  the alternative methods of
carrving out the undertaking and the alternatives
to the undertaking; and

an evaluation of the advantages and disadvantages
to the eavironment of the undertaking, the alter-
native methods of carrying out the undertaking and
the alternatives to the undertaking.

6.—(1) Where a proponent is required under this Act to
submit to the Minister an environmental assessment of an
undertaking,

(a)

(0)

unless,

()

(@)

a licence, permit, approval, permission or consent
that is required under any statute, regulation, by-law
or other requirement of the Province of Ontario, an
agency thereof, a municipality or a regulatory author-
ity, in order to prcceed with the undertaking shall
not be issued or granted; and

if it.is intended that the Province of Ontario or any
agency thereof will provide a loan, a guarantee of
repayment of a loan, a grant or a subsidy with
respect to the undertaking, the loan, guarantee, grant
or subsidy shall not be approved, made or given,

the environmental assessment has been submitted to
and accepted by the Minister; and

the Minister has given approval to proceed with the
undertaking.

(2) Subsection 1 does not apply to,

(@)
(0)

a licence, permit, approval, permission or consent;

a loan, guarantee, grant or subsidy,

in relation to a feasibility study, including research, or for
any action nrecessary to comply with this Act before the
approval of the Minister is given to proceed with the under-

b
tasing.

”

7.~(1) Where an environmental assessment of an under-
taking is submitted by a proponent to the Minister, the
g y a prop

Minister,

(a)

shall cause a review of the assessment to be prepared;
and

(&) shall give notice of,

1y the receipt of the assessment,

(ii} the completion of the preparation of the
review,

{ili) the place or places where the assessment and
review may be inspected, and
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{iv) such other matters as the Minister considers '

necessary or acdvisabig,

to the proponent, the clerk of each municipality in
which the undertaking is being or will be carried
out and, in such manner as the Minister considers
suitabie, to the public and to such other persons as
the Minister considers necessary or advisable.



Inapeciton (2) Any person may impect an environmental assess-
Tenzal ment of an undertaking and the review thereof in accordance
2..;::»5.._&.‘1. et

with the terms of the notice referred to in subsection 1

and mazy, within thm} days of the giving of the notice or
within such longm period as may be >tattd in the notice,
{a) make written submissions to the Minister with
respect to the undertaking. the environmental asse
ment and the review the:cor, and

(6) by written notice to the Minister, require a hearing
bv the Board with respect to the undertaking, -the
environmental asscssment and the review thercof

3V A propom.nt may withdraw or amend an environmental
sment at any time p.lor 1o the day on which notice is
under subsecum and thereafter may withdraw or

amend an environmental assessment subject to such terms
~ and conditiuns as the Minister may by order impose.

Minister, in determining whether to accept or to
wnd accept an environmental assessment shall con-
purpose of this Act h C"L\'ho nmental assessm
Ld 10 him, the review thereof, the written submissi
~n_v, made with respect tncrnto oz ny reports requir

submitted o kim, and any further review Lhat the
r has caused o he prgparcd.

9. Where a hearing is not required,
{r) pursuant to clause a of subsection 2 of section 12; or

{) pursuant to clause b of subsection 2 of section 12
after receipt of a notice pursuant to clause & of
subsection 2 of section 7,

and the Minister, after considering the matters set out in
section 8, is of the opinion that the environmental assess-

ent is satisfactory to enable a decision to be made as to
whether approval to proceed with the undertaking with
respect to which the environmental assessment is submitted
should or should not be given or should be given subject
to terms and conditions, the Minister shall accept the assess-
ment and give notice thereof to the proponent and in
such manner as the Minister considers suitable, to any
person who has made a written submission to the Minister
pursuant to subsection 2 of section 7.
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(@) pursuant to clause a of subsection 2 of section 12; oras

()] pursuant to clause 4 of subsection 2 of section 12
after receipt of a notice pursuant to clause b of
. subsection 2 of sectien 7,

and the Minister, after considering the matters set out
in section 8, is of the opinion that the environmental assess-
ment does not comply with this Act or the regulations, is
inconclusive or is otherwise unsati~factory to enabie 2 deci-
sion to be made as to whether approval to proceed with
the undertaking with respect to which the environmental
assessment is submitted should or should not be given or
shnuld be given subject to terms and conditions, the Jlinister
shall give notice to the proponent and in such manner as the
Minister considers suitable, to anv person who has made a

saayment




Aieister

Written,
suhmiseions

written submission to the Minister pursuant to subsection 2
of section 7 that the Minister proposes to amend the
environmental assessment, together with written rcasons
therefor including particulars of the amendments that the
Minister preposes to make to the environmental assessment
and. after considering any further written submissions of
the proponent and of any such person, the Minister, where a
hearing is not required pursuant to clause e of subsection 2
of ~cction 12 or *o clause & of subsection 2 of sectien 12
after .cceipt of a notice pursuant to subsection ! of section 12,
shall accept or amend and accept the environmental assess-
ment.

{2) The Minister shall give notice of the acceptance or the
amendment and acceptance of the environmental assessment
pursuant to subsection | to the proponent, and in such

manner as the Minister considers suitable, to any person who
has made a written submission to the Minister pursuant to sub-
section 2 of scction 7, and where the assessment is amended
a copy of the asscssment as amended and accepted together
with written reasons therefor, to the proponent.

11.—{1) Where, before accepting an environmental assess-
ment, the Minister is of the opinion that the environmental
ssessment as submitted does not comply with this Act or
the regulations, is inconclusive or is otherwise unsatis-
factory to enable a decision to be made as to whether approval
to proceed with the undertaking with respect to which the
environmental assessment is submitted should or should
not be given or should be given subject to terms and con-
diticns, the Minister shall give notice to the proponent that
he proposes, by order, to require the proponent o carry
out such research, investigations, studies and monitoring
programs related to the undertaking in respect of which
the environmental assessment is submitted as are mentioned
in the notice, together with written reasons therefor.

(2) The Minister, after considering any written submissions
of the proponent made within fifteen days of the giving of
the notice or within such longer period as may be stated
in. the notice, may by order require the proponent to carry
out such research, investigations, studies and monitoring
programs related to the undertaking in respect of which the

avironmental assessment is submitted and to submit such
rezoris thereon as the Minister considers necessary.

(3} The Minister shall, in such manner as the Minister

. considers suitable, give notice of the order to any person

who has made a written submission to the Minister pur-
suant to subsection 2 of section 7.

{4 Upon submission of the reports to the Minister
they shall be incorporated as part of the environmental
assesiment and the review thereof that the Minister caused
to be prepared may be revised accordingly.

12.—(1) A notice that the
zn environmental assessment shal
or any person who has made
Minister pursuant 10 subsection 2 of section 7 may, by written
nctice delivercd to the Minister within fifteen days after the
giving of the notice of proposal to amend, require a hearing
by the Board and the proponment or the person may SO
reguire such a hearing.

gi
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{2) The Minister, by notice in writing, Hearizg

{a) may, where he considers it advisable; or

:3) shall, upcn receipt of a notice requiring a hearing
pursuant to subsection 1 or pursuant to subsection 2
of section 7, unless in his absolute discretion he
considers that the requirement 'is frivolous or
vexatious or that a hearing is unnecessaiy or may
cause undue delay,

requfre the Board to hold a hearing with respect to,

(c) the acceprance or amendment and acceptance of the
environmental assessment;

(d) whether approval to proceed with the undertaking
in respect of which the environmental assessment
was submitted should or should not be given; and

(¢) whether the approval mentioned in clause 4 should
be given subject to terms and conditions ard. il so,
the provisions of such terms and conditions.

(3) Upon receipt from the Minister of a notice pursuant Idem
to subsection 2, section 13 or clause ¢ of subsection 1 of
section 24, the Board shall eppoint a2 time for the hearing,
shali give reasonabis notice thereof to the proponant and to
the Minister and in such manner as the Minister may direct,
notice to the public, to any person who has made a written
submission to the Minister pursuant to subsection 2 of
section 7 and to such other persons as the Minister cea-
siders necessary or advisable, and such other noctice as the
Bza-d considers proper, and shall hold the hearing and decide
the matters referred to it in the notice of the Minister.

{4) The partics to any proceedings before the Board in Par-les
respect-of the underiaking are,

(a) the proponent;

(5) any person, other than the Minister, who has required
the hearing; and

{c) such other persons as,

(i) the Board, in its opinion, specifies have an
interest in the proceedings, and

(i} the Board, having regard to the purpose of |
thiz Act, may specify.

13. Where an environmental assessment has been accepted
" or amended and accepted, and no hearing has been held
pursuant to section 12, the proponent or a person who has
mads a written submission pursuant to subsection 2 of
section 7 may, by written notice delivered to the Minister
within fifteen days after the giving of the notice mentioned
in section 9 or the notice mentioned in subsecticn 2 of
section 10, require a hearing by the Board with respect to,

{a) whether approval to proceed with the undertaking
in respect of which the environmental assessment
was submitted should or should not be given; and

() whether the approval mentioned in clause @ should
be given subject to terms and conditions and, if so,
the provisions of such terms and conditions, and
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the Minister, by notice in writing,

{¢) may, where he considers it advisable; or

{d) shall, upon receipt of any such notice requiring
a hearing, unless in his absolute discretion he
considers that the requirement is f[rivelous or
vexatious or that a hearing is unnecessary or may
cause undue delay,

require the Board to hold a hearing.

Approval

T cees £.—(1} Where the Minister has accepted an environ-

1
mental assessment of an undertaking, the Minister may,
with the approval of the Lieutenant Governor in Council
or of such Ministers of the Crown as the Licutenant Governor
in Council may designate,

{a} give approval to proceed with the undertaking;

() give approval to proceed with the undertaking
subject to such terms and conditions as the Minister

considers necessary to carry out the purpose of this
Act and in particular requiring or specifying,

~

{i) the methods and phasing of the carrying out
of the undertaking,

(ii

e

the works or actions to prevent, mitigate or
remedy effects of the wundertaking on the
environment,

(ili) such research, investigations, studies and
monitoring programs related to the under-
taking, and reports thereof, as he considers
necessary,

{iv) such changes in the undertaking as he
considers necessary,

(v) that the proponent enter into one or mor
agreements related to the undertaking with
any person with respect to such matters as
the Minister considers necessary,

that the proponent comply with all or any
of the provisions of the environmental assess-
ment as accepted by the Minister that may-
beincorporated by reference in the approval,

(vi

-~

{vii) the period of time during which the under-
taking, or any part thereof, shall be com-
menced or carried out; or

(¢) refuse to give approval to proceed with the under-
taking. .

{2) In determining whether to give approval, give ap- {fate=
proval subject to terms and conditions or refuse to give goasidered
approval to proceed with an undertaking in accordance with Mizister

subsection 1, the Minister shall consider,



{a) the purpose of this Act;

() the environmental assessment of the undertaking as
accepted by the Minister;

{¢) the submissions, if any, made to the Minister with
respect to the environmental assessment.

(3) The Minister shall give notice, together with written
reasons therefor, of his approval, approval subject to terms
and conditions or refusz! to give approvzl to proceed with
the undertaking to the proponent, and in such manner as
the Minister considers suitable, to any person who has made
a written submission to the Minister pursuant to subsection
2 of section 7 and to such other persons a5 the Minister considers
necessary or advisable.

Preceedizss 13, An approval by the Minister pursuant to this Act
icts 10 proceed with an undertaking does not preclude any
proceeding in relation to a contravention of any provision

s c;"fse'o of The Environmentad Protection Act, 1971, The Ountario

aFa ™ Water Resources Act or the regulations made under either of
those Acts.

Srecrol 18.—(1) No person shall procced with an undertaking

LEPy L] . . .
contrary to any term or condition imposed by the Minister
in giving approval to proceed with the undertaking.

idem {2) No person shall give, make, issue, interpret or apply
any licence, permit, approval, permission, consent, loan,
guarantee of repayment of a loan, grant or subsidy that
15 required in order to proceed with an undertaking contrary
to any term or conditicn imposed by the Minister in giving
approval to proceed with the undertaking.

Where 17. Whers a proponent of an undertaking proposes to

proposernt

~croses  make a change in the undertaking,

: {a) before the Minister has given approval to p.oceed
' with the undertaking, that does not conform to the
environmental assessment of the undertaking as

accepted by the Minister; or

(&

~—

after the Minister has given approval to proceed
with the undertaking, that does not conform to any
term or condition imposed upon the approval to
proceed with the undertaking,

this Act appiies to the proposal to make the change in the
undertaking' as though the proposed change were itself an
vndertaking to which this Act applies.

PART III
ENVIRONMENTAL ASSESSMENT BOARD

Compestiton 18.—(1) A board 0 be known as the Environmental Assess-

: ment Board is established and shall be composed of not fewer
than five persons who shall be appointed by the Licutenant
Governor in Council and shall not be employed in the public
service of Ontario in the employ of any ministry.
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(2) The Lieutenant Governor in Council shall designate a E3iiman
chairman and one or more vice-chairmen from among the chairman

members of the Board.

(3) Tn the case of the absence or inability to act of the Acting
chairman or of there being a vacancy in the office of the
chairman, a vice-chairman shall act as and have all the .
powers of the chairman and, in the absence of the chairman
and vice-chairman or vice-chairmen from any meeting of
the Board, the members of the Board present at the meeting
shall appoint an acting chairman who shall act as and have

all the powers of the chairman during the meeting.

(4} The members of the Board, other than the chairman, Termot,
shall be appointed for a term of one, two or three years so
that as nearly as possible one-third of the members, other

than the chairman, shall retire each year.

(5) The chairman of the Board shall be appointed to hold Eg;;'r‘rggn

office during pieasure. _ .
(6) Every vezcancy on the Board caused by the death, Vacazoles

resignation or incapacity of a member may be filled by the

appointment by the Lieutenant Governor in Council of a

person to hold office for the remainder of the term of such

member.

(7) Three members of the Board constitute a quorum. Quorum

(8) Such employees as are necessary to carry out the duties Emplogees
of the Board shail be appointed under The Public Service dct. FE917%

(9) The Board may appoint from time to time one or more SxpEt e
persons having technical or special knowledge of any matter
to inquire into and report to the Board and to assist the

Board in any capacity in respect of any matter before it.

(10} The members of the Board shall be paid such remunera- Zomunera:
tion and expenses as are determined by the Lieutenant

Governor in Council. .

(11) The powers of the Board shall be exercised by resolu- Exercise
tion and the Board may pass resolutions governing the calling otpewrers
of and the proceedings at meetings and specifying the Dowers
and duties of employees of the Board and generally dealing
with the carrying out of its function.

(12) The Board may determine its own practice and Irgs#ce
procedure in relation to hearings and may, subject toprocedure

section 28 of The Slatulory Powers Procedure Act, 1971 and 19M.¢47

the approval of the Lieutenant Goverror in Council, make
rules governing such practice and procedure and the exercise
of its powers in relation thereto and prescribe such forms
as are considered advisable.

{13) The chairman may, in writing, authorize less than a
quorem of the Board to conduct a hearing and the member

or members conducting the hearing shall have all the powers
of the Board for the purposes of the hearing.

(14) No member of the Board shall participate in a decision
of the Board pursuent to a hearing unless he was present
throughout the hearing and heard the evidence and argument
of the parties and, except with the consent of the parties,
ro decision of the Board shall be given unless all members so
present participate in the decision.

_,‘.P,,a‘,g‘e “ 1 32
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(13) For the purpose of proceedings before the Board, the
Board may appaint from ameng.a class of parties to the
proceedings having, in the opinion of the Board, a common
interest, a person to represent that class in the proceedings, but
any other member of the class for which such appointment
was made may, with the consent of the Board, take part n
the proceedings notwithstanding the appointment.

(16) The Minister is entitled, by coun<el or otherw.se, to
take part in proceedings beiore the Board.

(15 The Board shall give a copy of its decision together
with written reasons therefor to the Minister, to the parties,
or where an appointment has been made pursuant 1o sub-
section 13, to the appointee on behalf of the class, and to
uch other persons as have made writien submissions pursuant
t0 subsection 2 of section 7 and to the clerk of each munici-
paiity in which the wndertaking is being or will be curied

out. -

{18} No decision of the Foard is effective until it becomes
final pursuant to scction 24.

119} No decision, order, direction, rtesolution or ruling of
:re Board shall be questioned or reviewed in any court anc
no proceeding shall be taken in any court by way of
injunction, declaratory judgmert, cordiorart, mandarus, proki-
bition, application for judicial review, guo warraiilo, 07 otherwise
to guestion, review, prohibit or restrain the Board or any of its
decisions, orders, directicns, resolutions or rulings.

(20} Except as otherwive provided in thiz Act, The Slalulory
Puscers Procedurs Act, 1971 applies to the proceedings of the
Board.

19. A hearing conducted by the Board or member ot
members of the Board shail be open to the public except 235

N T excapticzs
where the Board or the member or members of the Boar
conducting the hearing is or are of the cpinion that matters
may be disclosed 2t the hearing that are of such a nature,

_having regard to the circumstances, that the desirability of

avoiding disciosure thercof in the interzst of any persen
afected or in the public interest outweighs the de=sirability
of adhering to the principle that hearings be opzn to the
public, in which case, the Board or the member ot members
of the Board conducting the hearing may hold the hearing
concerning any such matters 1z canera.

20. Any decision of the Board that becofnes final pursuant FZgsef -
to section 24 shall be deemed to be the decision of the Boamd
Minister or of the Minister with the approval required by

section 14.

21. No member, employee or appointee of the Boa oo
be required to give testimorny in any proceeding with regard pRE
to information obtained by him in the discharge of his dutics ot Boaxd

as a member, emploves or appointee of the Board.

29 Where the Environmental Hearing Board, established Zegmines
under The Ontario Water Resources Act, proposed to hold £:£0.16%.
or commenced but did not complete a public hearing or did 7~
not report thercon under Tie¢ Oniario Water Resources Aot 197.6.8
or The Environmental Protection Act, 1971, immediately
before this section came into force, the hearing shali be
held or continued or the report may be made by the Environ-
mental Assessment Board or, where it is necessary or
advisable in the opinion of the chairman of the Enavirun-
mental Asscssment Board, the Environmental Asses
Board may hold 2 fresh hearing and any action or notice
taken or given by the Environmental Hearing Beard shail
be deemed to have been taken or given by the Eaviron-
mental Assessment Board.

Page 133



] ; St S B Page 134

23, For purposes relevant to the subject-matter of algspectios
hearing, the Board, its employees and appointees may enter o pmmmses
and inspect any land or premises other than a dwelling
at any reasonable time.

24, —(1) Within twenty-eight days after receipt by the J2:atie
Minister of 2 decision of the Board on any matter referred desisices
to it by notice of the Minister pursuant to subsection 2 of
section 12 or section 13 or made pursuant to ciause ¢,
or within such longer period as may be determined by the
Minister within such twenty-eight day period, the Minister,
with the approval of the Lieuterant Governor in Council
or such Ministers of the Crown as the Lieuterant Governor
in Council may designate, may,

(2) vary the whole or any part of the decision;

© (b) substitute for the decision of the Board, such
decision as he considers appropriate; or

{c} by notice to the Board require the Board to hold
a new hearing of the whole or any part of the

matter referred to the Board by the notice of the
Minister and reconsider its decision.

lgem (2) Subject to subsection 3, 2 decision of the Board is
final efter the expiration of the period or periods mentioned
in subsection 1 unless, pursuant to subsection 1, the decision
is varied or a decision is substituted for the decision of the
Board or a new hearing is required.

idem (3} A decision of the Board that has been varied pursuant’
to clanse @ or a decision that has been substituted for the
decision of the Board pursuant to clause & of subsection I,
is final.

faem (4) The Minister shall give notice, together with written
reasens therefor, of any variation, substitutien or require-
ment of a new hearing pursuant to subsection I, to every
person entitled to receive a copy of the decision of the
Board pursuant to subsectior 17 of section 18.

PART IV

PROVINCIAL OFFICERS

Destzzatios  23,—(1) The Minister may designate in writing one
or more employvees of the Ministry or other persons as
provincial officers for the purposes of any section or Part
of this Act or any regulation or section of any regulation
made under this Act that is referred to in the designation
and in a designation may limit the authority of a provincial
oficer in such manner as the Minister considers necessary
or advisable.

Soritee (2) The Minister shall issue to every provincial officer a
certincate of his designation and every provincial officer,
im the execution of his duties under this Act and the
regulations, shall preduce his certificate of designation

upon request.
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2(.--(1) Where a provincial officer has reasonable grounds 2;9;“;"},
for belicving that it is nccessary, for the purpose of the omwcer
administration of this Act and the regulations, he may,
upon production of his certificate of designation, enter at
any rcasonable time any building, other than a dwelling,
or any structure, machine, vehicle, land. water or air and
make or require to be made such surveys, examinations,
investigations, tests and inquiries, as he considers necessary
for such purpose, including examinations of boaks, records
and documenis and may make, take and remove or may
require to be made, taken or removed samples, copies or
extracts.

(2) Where 2 provincial judge is satisfied, vpon an ex O izicg
parte application by a provincial officer, that there is
reasonable ground for believing that it is necessary to
enter any building; including a dwelling, structure, machine,
vehicle, land, water or air for the administration of this
Act or the regulations, the provincial judge may issue an
order authorizing a provincial officer to enter therein or
thereon and to make or require to be made such surveys,
examinations, investigations, tests and inquiries and to take
the other actions mentioned in subsection 1 but every such
entry, survey, examination, investigation, test, inquiry and
other such action shall be made or taken between sunsise
and sunset unless the provincial judge authorizes the
provincial officer, by the order, to s0 act at ancther time.

27. No person shall hinder or obstruct a provincial
- officer in the lawful performance of his duties or knowingly
furnish a provincial officer with false information or refuse
to furnish him with information required for the purposes
of this Act and the regulations.

28.—(1) Every provincial officer shall preserve secrecy MM,
in respect of all matters that come to his knowledge in
the course of any survey, examination, test or inquiry uncer
this Act or the regulations and shall not communicate any
such matter to any person except,
{a) as may be required in connection with the admir i-
stration of this Act and the regulations or any
proceedings under this Act or the regulations:
(6) to his counsel; or

(c) with the consent of the person to whom the infor-
mation relates.

(2) Except in a proceeding under this Act or the regu- Me=
lations, no provincial officer shall be required to give
testimony in any civil suit or proceeding with regarc to
information obtained by him in the course of any survey,
examination, test or inquiry under this Act or the regulations.

PART V
ADMINISTRATION

ng. The Minister, in addition to any other remedy and
to any penalty imposed by law, may apply to the Divisional
Court for an order,

{a) enjoining any act to proceed with an undertaking
contrary to this Act; or

(3) invalidating any licence, permit, approval, per-

mission or comsent issued or granted contrary to
subsection 1 of section 6,

and the court may make the order on such terms and con-
ditions as the court considers proper.
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Exemption

Disclosure

20. Where the Minister is of the opinion that it is in
the public interest, having regard to the purpose of this
Act and weighing the same agaiast the injury, damage or
interference that might be caused io any person or property
by the appiication of this Act to any undertaking, the
Minister, with approval of the Lieutenant Governor in
Council or of such Ministers of the Crown as the Lieutenant
Governor in Council may designate, may by order,

(@) exempt the undertaking or the proponent of the
undertaking from the application of this Act or the
regulations or any matter or matters provided for
in this Act or the regulations subject to such terms
and coadizions 23 the Minister may impose;

(6} suspend or revoke an exemption referred to in
clauze a; : .

{¢j alter or revoke any term or condition of an
exemption referred to in clause a.

31. Notwithstanding any other provision of this Act,
where the Minister is of the opinion that compliance with
any provision of this Act is causing, wiil cause or will likely
se the disclosure of matters that are of such a rature
that the desirability of avoiding disclosure thereof in the
interest of any person affected or in the public interest
outweivhs the desirability of disclosing such matters tu the
pablic, the Minister may make such order for the protection
of such person or the public interest as he considers
necessary or advisable.
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32,—(1) The Minister shall cause to be maintained a Record

record of everv undertaking in respect of which an envivon-
mental assessment has been submitted under this Act that,
subject to any order of the Minister pursuant to section 31,
shall consist of the environmental assessment, the review
of the environmental assessment that the Minister caused to
be prepared, any written submissions, any decision of the
Board or the Minister together with written reasons therefor, if
any, made under this Act, any notice under section 9,
subsection 2 of scction 10, subsection 3 of section 14,
subsection 4 of section 24 and section 39 and any order of
the Minister pursuant to this Act together with the written
reasons, if any, therefor.

(2) The Minister shall, upen the request of any person, Izspection

make available for the inspection of such person any record
referred to in subsection ! including any document forming
part of the record as soon as practicable afier issuance or
receipt of the document.

33. The Minister, for the purposes of the administration Powersaxzd
- duties of

and enforcement of this Act and the regulations may, St

{a) conduct research with respect to the environmen
or environmental assessments;

(8) conduct studies of the quality of the environment;

(c) conduct studies of environmental planning or en-
vironmental assessments designed to lead to the wise
use of the environment by man;

(d) convene conferences and conduct seminars an
educational and training programs with respect to
the environment or environmental assessments;

(¢) gather, publish and disseminate information with
respect to the environment or environmental assess-
ments; '

nister
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(/) make grants and loans for rescarch or the training
of persons with respect to the envirenment or
environmental assessments in such amounts and
upon such terms and conditions 25 the Minister, ~ub-
ject to the approval of the Licutenant Governor in
Council, may determine;

{¢) appoint commitiees to perform such advisory
functions as the Minister considers advisable;

{#) make such investigations, surveys, examinations,
tests and other arrangsments as he considers neces-
sary: and

(f) with the approval of the Lieutenant Governor in
Council, enter into an agreement with any govern-
ment or person with respect to the environment or
environmental assessments.

34.—{1) Except in the case of an application for judicial
review or an action or proceeding that is specifically provided
for with respact to a person referred to in this subsection

in any Act or in a regulation under this or any other Act,

no action or other proceeding for damages or otherwise lies
or shall be instituted against an employee of the Ministry,
a member of the Board or a Crown employee within the

meaning of The Pubdlic Sovice Aot who s a previnciai-

officer or is acting under the direction of an employee of the
Ministry, or such member or provincial officer, for any act
done in good faith in the execution or intended exceution
of any duty or authority under this Act or for any alleged
neglect or default in the execution in good {nith of any such
duty or authority.

(2) Subscction 1 does not, by reason of subsections 2 and 4
of section 3 of The Proccedings Against the Crown A,
relizve the Crown of liability in respect of a tort commniited
by an agent or servant of the Crown to which it would
otherwise be subject and the Crown is Hable under that Act
for any such tort in a like manner as if subsection 1 had
not been enacted.

5. Where 2 proponent is required under this Act not
to proceed with an undertaking until an environmeatal
sment of the undertaking has been accepted by th
nister and a public hearing i required or permitted under
The Envirommental Profection Act, 1871 or The Ontario
Waler Resources Act other than by the Environmental Appeal
Board or the Ontario Muricipal Board with respect te the
underteking, the Minister shall order,

Mint
2,
4

{a) that the public hearing under such other Act may
be proceeded with and that this Act or the regu-
lations or any matter or matters provided for in
this Act or the regulations that is specified in the
order does not apply to the undertaking or pro-
ponent; or

5) that this Act applies to the undertaking and
ppiies ! g

proponent and the public hearing under such other

Act shail be deemed not to be required or permitted.

28. No person shall knowingly give false information
1 any application, return or statement made to the
Minister, the Board, an employce or appointee of the

H
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tsoard, & provincial oificer or any employee ol the Mmnistry
in respect of any matter under this Act or the regulations.

37%. In any prosccution, proceeding or hearing under Sersficates,
this Act or the regulations, the production of, evidence

(a) a certificate or report of an analyst in the employ
of the Crown in right of Ontario designated by the
Minister as to the analysis, ingredients, quality,
quantity or temperature of any material, whether
solid, liquid or gas or any combination of them; or

(b) any . document. under this Act purporting to be
signed by the Minister or by or for the Board, or
any certified copy thereof, :

is prima facte evidence of the facts stated therein and of
the authority of the person making the document without
any proof of appointment or signature.

28.—(1) Any notice, order, approval or other document Service
under this Act or the regulations is suficiently given or
served if delivered personally or sent by registered mail
addressed to the person to whom delivery or service is
to be made at the latest address appearing on the records
of the Ministry.

; . Mot
(2) A notice, Hodlce o
muxnicipality
(a) given by the Minister pursuant to section 9, section

10 or subsection 3 of section 14;

(8) given by the Board pursuant to subsection 3 of
section 12 or .

(c} of the order of the Minister pursuant to section-11,

shall be given to the clerk of each municipality in which
the undertaking is being or will be carried out.

(3) Where notice is given or service is made by registered e

mail, the giving or service shall be deemed to be made on
the seventh day afier the day of mailing unless the person
to whom notice is given or on whom service is being made
establishes that he did not, acting in good faith, through
absence, accident, iliness or other cause beyond his control
receive the notice, order, approval or other document until
a later date. '

(4) Where ‘the Minister or the Board is of the opinion
thet because the persons who are to be given any notice or
document under this Act are so numerous, or for any cther
reason it is impracticable to give the notice or document to
all or any of the persons individually, the Minister or the
Board. as the case may be, may instead of doing so, cause
the notice or reasonable notice of the contents of the docu-
ment to be given to the persons by public advertisement or
otherwise as the Minister or the Board may direct, and the
dote on which such notice or reasonable notice of the contents
of the document is first published or otherwise given as
direczed, shall be deemed to be the date on which the notice
or document is given. )

(3) The making available by the Minister of a copy or
reproduction made by any means of a document is com-
plianze with the provisions of this Act authorizing the
inspection of the document.




16} Notwithstanding any provision of this Act, 2 document
mav b destreyed by or under the authority of the Minister
when it has been completely recorded or copied and the
recording or copy i retained for the purpose of inspection
tnder this section.

3D. Where a propenent of an undertaking in respoct
of which an environmental assessment has been accepted
by the Minister and for which approval to procesd has been
given by the Minister receives notice of any fact, situation,
event, order, procecding or application the result of which
or compliance with which has affected, affects of may
affect the ability of the proponent to proceed with the
undertaking in accordance with any term or condition o
which the approval of the Minister to proceed with the
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undertaking is subject, the proponent shall - forthwith give

notice thereof to the Minister.

10, Every person, whether as principal or agent, or an
emplovee of cither of them, who contravenes any provision
of this Act or the regulations or fails to comply with an
ozder or a term or condition of an approval issued

Vor given
under this Act is guilty of an cffence and on summry
conviction is liable on a first conviction to a fine of not
more than $5,000 and on a subsequent conviction te a fine
of not more than $10,000 for every day or part thervol upon
which the offence occurs or continues. :

PART VI

REGULATIONS

41. The Lieutenant Governor in Council may make regu-
1o+ 3
lations,

(a) defining any enterprise or activity as a major com-
mercial or business enterprise or activity:

(b) defining enterprises or activities as classes of major
commercial or business enterprises or activities;

(c) defining any body other than a municipality as a
public body:

(d) designating any major commercial or busiress enter-
prise or activity or class of major commercial or
business enterprises or activities as an undertaking
or class of undertakings to which this Act applies;

(¢) designating any proposal, plan or program or any
class of proposals, plans or programs in respect of
any major commercial or business enterprise or
activity or any class of major commercial or business
enterprises or activities as an undertaking or class
of undertakings to which this Act applies;

(f) exempting any person, class of persons, undertaking
or class of undertakings from the provisions of this
Act, the regulations or any section or part of a section
thereof and dezignating any enterprise or activity or
class of enterprises or activities or any proposal,
plan or program or any class of proposals, plans or
programs in respect of any of them by or on bebalf
of Her Majesty in right of Ontario, by a public
body or public bodics or by a municipality or muni-
cipalities as an undertaking or class of undertakings
to which this Act applics notwithstanding any
exemption under this clause;

Regaiations
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(g) prescribing additional information that shall be con-
tained in cnvironmental assessments submitied to
the Minister;

(h) prescrib...g forms for the purposes of this Act and
providing for their use.

A class of undertakings under this Act or the regu- Giggzof

under-

lations may be defined with respect to any atiribute, quality

or characteristic or combination thercof and may be defined
to include any number of undertakings under one ownership
or more than one ownership and whether or not of the same
type or with the same attributes, qualities or ch?r?ctenbtms.

43. Any regulation may be general or particular in its
aﬂp"c*tmn, may be limited as to time or place or both and
may exclude any place from the application of the regulation.

ulation may adop' by reference, in whole or
in p:rt wi:‘x uch changes as the Licutenant Governor in
Council considers necessary, any code, formula, standard or
procedure, and may require co'nplxancc with any code,
standard or precedure so adopied.

Appiteatioa 15.—(1) A rcaulatxon is not effective with respect to an
sepalations enterprise or activity that is commenced before the regulation
comes into force.

e {2) Notwithstanding subsection I, a regulation is effective
with respect to,

(2) any major commercial or business enterprise or
‘_\_tin'} that is commenced after the coming into
force of this Act and that is being carried on or is
act completed when the re"ulat'on cemes into force;

(3) a significant change made in any major commercial

‘)u:lne.- e':terpme or a(.m‘ty after the coming

into force of this Act and that is being carried on or

is rot completed before the regulation comes into
force; or

(c} any proposal, plan or program in respect’ of any
major commercial or business enterprise or activity
or any ciass cf ma,or commercial ¢r business enter-
prizes or activities p’ouo~c(i or made before the
coming into force of the reguia no.x whether the
prc90=al plan or program is propo»ad or made before
or after the coming into force of this Act.

cem (3) Notwithstanding subsection 1, a regulation made under
ior! 41 is effec:ive whether the enterprise or
actlvu_\ or class of enterprises or activities, or proposal, plan
or program ¢t dubb of proposals, plans or programs in respect
of any of :H"m is commenced, carried on, made or proposed
before or after the coming into force of this Act.

PART VII
MISCELLANEOUS

46. This Act comes into force on a day to be named by {gmmence .
proclamation of the Lieutenant Governor.

27, This Act may be cited as The Environmental Assess-Shoritie
ment Act, 1975.
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APPENDIX C

GUIDELINES FOR
THE PREPARATION OF ENVIRONMENTAL
IMPACT REVIEWS UNDER SECTION 653

OF THE CITY OF WINNIPEG ACT
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May, 1974
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At its meeting held on February l4th, 1974, the Executive Policy
Committee passed the motion:
"That the Board of Commissioners be instructed to prepare
guidelines for the timing, content, methodology and re-
sources relative to the preparation of future Environmental
Impact Reviews required undexr Section 653 of the City of
Winnipeg Act.”
Section 653 requires that an Environmental Impact Review be prepared
to assess the potential effects of certain public works proposed by
the City. This legislative requirement reflects the growing concexrn
of our society to anticipate, and prevent or minimize, deleterious
changes in the environment. Any guidelines adopted for the fulfill-
ment of this requirement should be directed towards ensuring that the
decision of Council with respect to a public work is based on the most

complete assessment of potential effects that the administration can

reasonably provide.

In addition to a concern for a comprehensive assessment of potential
effects, the need for anticipation of change establishes as a major
concern the institution of the Environmental Impact Review at the
earliest possible stage of project development. An attemptlto ensure
that the chosen alternative will be the least expensive in terms of
the human environment may, indeed, ensure that it is the least expen-

sive in several contexts, since:

®os o
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"Experience in existing programs has clearly demon-
strated that it is more economic to incoxporate
environmental objectives at the. conceputual stage of
a project than to provide abatement equipment and
restorative efforts as an afterthought.”
- Green Paper on Environmental Assessment,
Ontaric Ministry of the Environment,
September, 1973.
and, since it is likely that a clear demonstration of the considera-

tion of such environmental objectives would prevent the City from

becoming involved in litigation with respect to certain works.

An extensive review of literature on the subjects of the philosophy

and methodology of such Environmental Impact Reviews has provided
practical criteria by which to incorporate an effective and efficient
Review Process into the existing administrative and political structure

of theCity of Winnipeg.
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INTRODUCTION

Section 653(1) of the City of Winnipeg Act states:

"Tn addition to the duties and powers delegated to the
Executive Policy Committee by this Act or by council,

the Committee shall review every proposal for the undex-
taking by the city of a public work which may signifi-
cantly affect the quality of the human enviyonment and
shall report to the council before such work is recommended
to council on,

a) the environmental impact of the proposed work;
b) any adverse environmental effects which cannot

be avoided should the work be undertaken; and
c) alternatives to the proposed action."

The implementation of this section must be based on certain key phrases:

"proposal for the undertaking by the city of a public work"

It would seem logical that a concept only becomes a formal proposal
when it is included in the Estimates, and that undertaking includes
the committment of monies to any phase of implementation of a public

work, such as design or land acquisition.

“a public work which may significantly affect

the quality of the human environment”
The decision on potential significance rests solely with the Executive
Policy Committee since only this Committee can commission an Environ-
mental Impact Review. Thus, every proposal for a public work must be

reviewed by the Committee to decide the issuance of significance.
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"and shall report to the council before such work

is recommended"
Since the completed Environmental Impact Review is required by the
Executive Policy Committee befo?e the Estimates can proceed to Council,
it would seem necessary that the decision on significance be made at
the earliest opportunity in order to guarantee that adequate Reviews

are prepared.
"+he environmental impact of the proposed work"

The scope of an Environmental Impact Review must include, in addition

to obvious physical impact, impacts on the cultural, social, or economic
components of the environment. Positive and negative, direct and in-
direct, short—term and long-term, gualitative and guantitative effects
must ve considered. Inlorder that all Reviews be adequately comprehen-
sive it is necessary that GUIDELINES be adopted by the Executive Policy

Committee establishing a standard requirement for content.

Based on these parameters, the following report will discuss:

1) the timing of stages in a recommended Review
Process,
2) the allocation of resources necessary to prepare

consistently adequate Reviews,

3) recommended Guidelines for the methodology and
content of all Environmental Impact Reviews.
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GUIDELINES: REVIEW PROCESS

The timing of the stages in any Review Process must necessarily depend
on the reference in Section 653(1l) to "proposal for the undertaking ...
of a public worxk", with the implications that:
a) a FORMAL proposal must have been made, and
b) the commitment of monies to any phase of imple-
mentation of a proposal MAY require an
Environmental Impact Review.
Although, in practice, the assessment of potential effects of a project
may begin well before it is formally proposed, in cases with obvious
significant effects, the Review Process will be considered to encompass

only those proposals which have been submitted for some degree of fund-

ing, i.e. as a part of either the Current or Capital Estimates.

Further, since the issue of significance may be decided only by the
Executive Policy Committee,it would be necessary to include all such

proposals in the Review Process.

Thus, the FIRST STAGE of the Process constitutes the identification of
all proposals for the undertaking of a public work, for submission to
the Executive Policy Committee. It is suggested that a recommendation
would accompany the submission, indicating which proposals might be
deemed to be significant and the reasons for such recommendation, to

facilitate the necessary review by the Committee.
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Extracting the GEWERAL definition of "works" from the City of Winnipeg
Act, we have:
w__ . fabrics made, built, constructed, exected,
extended, enlarged, repaired, improved, formed
or excavated by means of, or with the aid of, human
skill and human, animal, or mechanical labour."
Thus, virtually every physical undertaking of the City, whether de-
velopment, redevelopment, or rehabilitation, must be submitted to the
Executive Policy Committee for a ruling on significance before con-

sideration is given to its funding.

The administ?ation of such a correlation of proposals from so many
departments.of the City would logically fall under the aegis of the
Board of Commissioners. However, because of the necessary scope of
this procedure, it is suggested that the Board delegate the task of
identification and recommendation to an inter—departmentalbcommittee,

and further that this Review Committee be constituted of:

a member of the Law Department,

in order that proposals which might in the absence
of a Review, involve the City in litigation, be
recommended to be deemed significant and have En-
vironmental Impact Reviews prepared;

the Director of Operations, Department of Works and Operations,

since it may be expected that the great majority
of public works proposed would be generated by this
Division of the administration;
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the Chief Planner, Environmental Planning Division,

since it may be expected that a substantial portion of
any potential significant effects would occur in areas
currently the responsibility of this Division;
the Assistant Director of Public Welfare, Welfare Department
since it may be expected that major public works might
have significant effects on the social component of
the environment.
With the founding of the Review Committee, the various civic depart-
ments could be directed to submit all formal proposals for sufficient
review before such proposals proceed to the Standing Committees of
Council as part of the Current or Capital Estimates. The proposals
could then be presented to the Executive Policy Committee with recom-

mendations on significance, concurrently with the presentation of the

Estimates in the other Committees of Council.

It is suggested that the CRITERIA be adopted for the use of the Review
Committee in making its recommendations on significance to the Board of

Commissioners and Executive Policy Committee:

1) A proposal should be recommended as significant if it is likely
to produce any major deleterious change in the existing human
environment.

2) A proposal should be recommended as significant if it is likely

to produce both major positive and major negative changes in the
existing environment, but the balance of such changes appears to
be positive, or is not readily evident.

3) A proposal should be recormmended as significant if it is likely
to be controversial.
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4) A proposal, or group of proposals, should be recommended as
significant if the overall or cumulative effects of the pro-
posal or proposals, in conjunction with existing works, or
with each other, is likely to produce any major deleterious
change in the existing human environment.

Each department should review the typical class of proposals that it

makes and with the Review Committee should develop methods to identify

proposals which are likely to be recommended as significant.

Although the City of Winnipeg Act does not exclude proposals with sig-
nificant positive effects from the Review Process, it is suggested that
the expense of preparing extensive Environmental Impact Reviews for such
proposals cannot be justified. However, if a proposal appears to include
negative effects, whether or not these effects are outweigheg by positive
effects, it should be recommended as significant, in order to prevent a

delay at a later stage of the Process.

If it appears to be obvious that a proposal will be recommended as sig-
nificant, but the proposal is not sufficiently developed to e submitted
formally, the generating Department should submit an evaluation to the
Review Committee if it appears that the preparation of an Environmental

Impact Review were best begun at an informal stage of the Process.

The SECOND STAGE of the Review Process constitutes the decision of the
Executive Policy Cormittee on which proposals are significant, and its
subsequent directive that an Environmental Impact Review be prepared for

each such proposal.
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The decisions made by the Committee must necessarily be public, in
order that citizens may make representation to the Committee to for-
ward additional proposals to the Environmental Impact Review stage, if
these appear to be significant only to fhe public. By this means, the
City may ensure that proposals of margingl significance are included in
the Review Process, rather than face litigation at a later stage. It
must be noted that proposals as contained in the Estimates will be
tabled in the Standing Committees of Council concurrently with their
review by the Executive Policy Committee. Certain proposals may become
controversial for no other reason than that public reaction was not

taken into consideration at this stage of the Review Process.

The THIRD STARGE of the Review Process constitutes the actual prepara-

tion of the necessary Environmental Impact Reviews.

The resources necessary to this end, and the content and methodology of

the Reviews themselves, are treated in subsequent sections of this report.

The FOURTH STAGE of the Review Process constiltutes the submission of

the completed Environmental Impact Review to the Review Committee in
order that its adequacy under the Act may be determined. It is hoped
that the communication between the Review Committee and the Task Force
preparing the actual Review would obviate the need to redraft a report
but cases may arise in which legislative requirements have not been ful-
filled. The PReview Committee would ensure, at this stage, that completed
reports submitted to the Board of Cormissioners and the Executive Policy
Committee were, indeed, suffiéient to permit a proposal to proceed if
this be the decision of the Executive Policy Committee.
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The FIFTH STAGE of the Review Process constitutes the tabling of the
Environmental Impact Review in the Executive Policy Committee, and that
Committee's discussion of both the report and a recommendation in

terms of the Current or Capital Estimates of which the significant pro-

posal forms a part.

Again, such discussion must necessarily be public in order that citizens
" may latexr méke representation to the Committee or Council with respect
to the report or recommendation. In fact, the publication in draft form
of the Environmental Impact Review would be necessary to allow meaningful
publié reaction. Failurelto consider public reaction to the proposal,

or to the Environmental Impact Review, may result in considerable delay
in budget approval, if this public reaction were considered at the Muni-

cipal Board level, or in the Courts.

The SIXTH STAGE of the Review Process constitutes the report to the
Council by the Executive Policy Committee on the Environrental Impact

of the proposed work and Council approval or disapproval of the proposal.

If it is approved, the FINAL STAGE of the Review Process is ongoing
Review through the final stages of design in order to provide for all
possible mitigation of adverse effects. The Process ends with the com-—

pletion of the project.
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GUIDELINES: RESQURCES

The Task Force to prepare the Environmental Impact Review itself,

should satisfy the following requirements:

1) It must be so constituted that it does not jecpardize confi-
dentiality in those cases where this is essential to the
expeditious evolution of the proposal.

2) It must both be, and appear to be, unbiased and objective.

3) It should comprise, or have at its disposal, the necessary
expertise in all appropriate fields.

4) It should be able to develop consistency with respect to
methodologies employed and impacts evaluated.

5) It should be so constituted that it facilitates the establish-
ment of environmental objectives as an integral part of the
conceptual stage of development of a public work.

It is suggested that the Task Force be established within the adminis-

tration in order to meet the requirement of confidentiality (1), drawing

upon the various civic departments in accordance with the kinds of
expertise judged to be relevant to the issue under review (3}. When

the expertise required is not available within the administration, pro-

vision should be made to engage appropriate consultants.

Thus, the composition of the Task Force will vary with each particular
proposal under review. However, it is necessary to ensure consistency
in approach and methodology (4), and to consolidate the experience
gained in the preparation of a series of Environmental Impact Reviews,
since both consistency and experience will determine the future effi-

ciency of the process.
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It is, therefore, suggested that a permanent Core Committee be

established around which each Task Force can be built.

In order to maintain consistency and efficiency, the Core Committee
would assemble the appropriate Task Force in response to a directive
to prepares a Review. It would co-ordinate‘the inputs ffom tﬁe various
Task Force members and initiate further research which may be required
as a response to these inputs. It would seem logical that the Core

Committee also compile the actual Environmental Impact Review.

These responsibilities of the Core Committee would necessitate that it
remain small in the interests of efficiency, and that its members be

drawn from areas of the administration which maintain a general over-

view of City development in order to facilitate both the placement in a
general context of a specific proposal and the co~-ordination of intexr-
disciplinary effort. It is suggested that in order for this Core Com-
mittee not to be obviously biased, it should include merbers of the agency
which initiates the proposal or members of the Review Committee which

screens all public works proposals (2).

Sincé the required general overview is presently available within the
Department of Environmental Planning already engaged in functions which
require the co-ordination of inputs from other civic departments; and
since the various departments of Works and Operations will each, from
time to time,be the proponent of a public work; it would seem appropriate
that the Core Committee be drawn from the staff of the Department of

Environmental Planning.
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Specifically, it is suggested that the members of this Committee be

the four incumbents in the positions of Head of Research, General
Development Plan Co-ordinator, District Plan Co-ordinator, and Urban
Development and Special Projects Officer. These positions afford both
the required general overview and the interdepartmental contacts, at
the operational lével, necessary to the esxpeditious establishment of a

Task Force possessed of the requisite expertise.

It is further suggested that, in order to consolidate experience and
ensure consistency of approach and methodology, the Head of Research be
directed to maintain and update a library of materials relevant to the
North American, and particularly Winnipeg, experience with Environmental

Impact Reviews.

It is to be expected that the interdepartmental communications estab-
lished through the Core Committee within the Task Force structure, will

further the aim of making environmental objectives an integral part of

the conceptual, as well as subseguent, stages of development of the public

work.
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GUIDELINES: METHODOLOGY AND CONTENT

Guidelines for the preparation of Environmental Impact Reviews should
be sufficiently comprehensive to ensure adequate consideration of the
various components of the human environment yet, at the same time,
sufficiently general and flexible to appiy to ANY proposal for a public
work. Thus, rather than developing a specific set of guidelines to be
directed towards each particular class of public works, the following
Guidelines are intended to apply to ALL Reviews concerning any type of

public work.

The Guidelines are intended to give direction to the Task Force pre-
paring the Environmental Impact Review, the Review Committee, the Board
of Commissioners and the Executive Policy Committee, in order that the
Council be provided with a sound and comprehensive basis for a decision

regarding the proposed public work.

In addition, the Guidelines are intended to ensure that each Environ-
mental Impact Review fulfills the legal requirements of the City of
Winnipeg Act. Although the gquestion of Environmental Impact Reviews
is without exact Canadian judicial precedent (see Appendix "B") it is
noteworthy that Section 653 is derived from the American National

Environmental Policy Act of 1970. Therefore in formulating Guidelines

to ensure -the preparation of an ADEQUATE Review reference has been made
to the Bmerican experience in administering this Act, including over

250 court cases.
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While the Winnipeg legislation is somewhat less comprehensive than its
American counterpart, the question IS judicially untested in Canada and
the American experience dictates that caution be exercised in the formu-
lation of Guidelines, to ensure that Reviews are not subsequently deemed
to be inadequate by the Courts. Thus, it would be preferable for the
Reviews to be overly, rather than insufficiently. comprehensive in order
to meet anticipated requirements of a judicial interpretation of Section

653.

The Guidelines recommended for adoption by way of resolution are:

1. INTELLIGIBILITY

THE ENVIRONMENTAL IMPACT REVIEW SHALL BE PREPARED IN SUCH A WAY THAT

IT MAY BE FULLY UNDERSTOOD BY THE LAYMBAN.

Highly technical terminology and analyses should be recast in
layman's terms in the body of the draft Review, but could be
attached verbatim as appendices. This provision should apply

to maps and diagrams as well as text.
2. ASSUMPTICNS
THE ENVIRONMENTAL IMPACT REVIEW SHALL EXPLICITLY STATE ANY MAJOR

QUALITATIVE OR QUANTATIVE ASSUMPTIONS CENTRAL TO THE JUSTIFICATION

AND ASSESSMENT OF THE PROPOSED PUBLIC WORK.
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At the outset, assumptions utilized to delimit the scope and
extent of the 'project environment' (see Guidelines 4 and 5)
should be clearly stated. In addition, the Peview should iden-
tify and evaluate any major, ancillary assumptions, such as
trends in public policy, population' growth or change, land use
patterns, technology, finance and economics, or consumer atti-

tudes.

PRECISION

THE ENVIRONMENTAL IMPACT REVIEW SHALL, WHEREVER APPROPRIATE, SUBSTANTIATE

CONCLUSORY STATEMENTS BY REFERENCE TO ANY UNDERLYING REPORTS, STUDIES, OR

OTHER INFORMATION USED IN THEIR PREPARATION.

The Review should avoid vague terminology, such as tslightly',
'somewnat', 'marginal', or ‘greatly', utilizing, wherever possible
precise, quantitative descriptions. Conclusory statements should
pe substantiated by references, not only to undexlying data but
also to methodologies utilized in their derivation and analysis.
The American experience sﬁggests that failure to substantiate con-
clusions could result in a judicial determination that the Review

were inadeguate.

* e s
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4. PROJECT DESCRIPTION

THE ENVIRONMENTAIL IMPACT REVIEW SHALL CONTAIN A COMPLETE DESCRIPTION OF

THE PROPOSED ACTION, INCLUDING ITS PURPOSES, LOCATION, EXTENT, SCOPE,

STAGING AND THE METHODS AND MATERIALS TO BE USED IN ITS CONSTRUCTION OR

ALTERATION.
The exact éﬁount of>detail provideé in such descriptions ghould be
commensurate with the scope and projected impact of the proposed
public work, and with the amount of information required or avail-
able at the time of Review. It is to be expected that as the pro-
posal progresses through phases such as feasibility, planning and
design, additional information would become available to the on-

going Review Process.

5. ENVIRONMENTAL INVENTORY

THE ENVIRONMENTAL IMPACT REVIEW SHALL CONTAIN A COMPREHENSIVE DESCRIPTION
OF THE PROJECT ENVIRONMENT AS IT CURRENTLY EXISTS, INCLUDING PHYSICAL
(BUILT AND NON-BUILT), SOCIAL AND DEMOGRAPHIC, ECONOMIC, AND CULTURAL
COMPONENTS .
Again, the extent of the 'project environment', and the exact
amount of detail provided in its description should be commen-—
surate with the scope and projected impact of the proposed public
work, and with the amount of information required or available at
the time of Review. It is to be expected that as the proposal de-
velops, the project environment may be redefined, and additional

researcir undertaken as necessary.

® v e, ,
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6. EXISTING PUBLIC POLICY

THE EMVIRONMENTAL IMPACT REVIEW SHALL MAKE EXPLICIT THE RELATIONSHIP

OF THE PROPOSED PUBLIC WORK TO EXISTING PUBLIC POLICIES AND PROGRAMS

AFFECTING THE PROJECT ENVIRONHMENT.
The Review should describe the extent to whicnh the proposal can
be altered, if this is necessary,‘to accommodate itself to exist-
ing or intended policies and programs. If it cannot be altered
sufficiently to achieve a full reconciliation with such policies
and programs, the proponents of the public work must provide

reasons for their decision to proceed nonetheless.

7. ALTERNATIVES

THE ENVIRONMENTAI IMPACT REVIEW SHALL INCLUDE AN EVALUATION OF ALTER-
NATIVES TO THE PROPCSED ACTION, INCLUDING BOTH CONCEPfﬁAL AND DESIGN
ALTERNATIVES.
Section 653 reguires that the report to Council include "“alter-
natives to the proposed action". This particular use of the
word 'action' implies that no consideration of alternatives can
be regarded as adequate unless it includes alternatives at the
conceptual level, as well as design alterations. The Review
should include an evaluation of the effects of:
a) the postponement, or rejection, of the proposed
action,
o) employing fundamentally different means of
accomplishing the end to be served by the pro-

posed public work, and
c) design variations of the same means.

L
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These various kinds of alternatives should be examined in
sufficient detail to allow comparative evaluation of the

environmental costs and benefits of each alternative.

IMPACTS

THE ENVIRONMENTAL IMPACT REVIEW SHALL INCLUDE A DISCUSSION OF THE POTEN=-

TIAL EFFECTS OF THE PROPOSED PUBLIC WORK ON THE QUALITY OF THE HUMAN

ENVIRONMENT INCLUDING BENEFICIAL AND DELETERIOUS, DIRECT AND INDIRECT,

INDIVIDUAL AND CUMULATIVE, QUALITATIVE AND QUANTITATIVE, TEMPORARY AND

PERMANENT, AVOIDABLE AND UNAVOIDABLE EFFECIS.

It must be emphasized that the indirect effects of a proposed
public work, such as alterations in patterns of land use and
social or economic activity, may prove o be far more signifi-
cant to the quality of the human environment than direct eﬁfects,

such as changes in topography or hydrology.

Section 653 requires that the report to Council include "any
adverse environmental effects which cannot be avoided should

the work be undertaken®. Thié particular use of the word 'any'
implies that if an impact study is deemed both adverse and una-
voidable it must receive consideration whether or not this

impact is deemed major. In making a distinction between avoidable
and unavoidable adverse effects, the Review should demonstrate why
the latter are deemed to gg_unavoidable, and also how adverse

effects which are avoidable will be mitigated.

s 0 s e
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9. LIMITATIONS OF FUTURE OPTIONS

THE ENVIRONMENTAL IMPACT REVIEW SHALL MAKE EXPLICIT ANY IRREVERSIBLE
OR IRRETRIEVABLE COMMITMENT OF RESOURCES, OR IRREVOCABLE PUBLIC POLICY

COMMITMENT, ENTAILED IN THE IMPLEMENTATION OF THE PROPOSED PUBLIC WORK.

The Review should include consideration of the extent to which
the proposed public work involves trade—~offs petween shoxrt-

term gains at the expense of long-term losses, or vice-versa.

The Review should make explicit the extent to which the proposed
work is likely to foreclose on future alternatives, such as |
subsequent use of the same site for other purposes, or, the
eventual necessary extension or reduction of a public works

system because of the establishment of one particular component.

It is not necessary that each of the foregoing Guidelines be dealt with
under a separate neading, provided that the requirements of all Guide-

lines are met within the report.

It should be noted that American judicial experience has shown that
Reviews deemed "adequate” by the courts have ranged from six to three
hundred pages, depending on the scope and projected impact of the

proposed public work.

The previous Guidelines will determine the content of the DRAFT form
of the Environmental Impact Review. This draft would ke made public as
an integral part of the Review Process, for comment from concerned parties.

The final Guideline then becomes:

s e s e
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10. RESPONSIVENESS

THE FINAL ENVIRONMENTAL IMPACT REVIEW SHALL CONTAIN SOME CONCRETE
INDICATION THAT SUBSTANTIVE SUBMISSIONS IN RESPONSE TO THE DRAFT

FORM HAVE BEEN CONSIDERED.

The provisions to the Council of both the draft Environmental Impact
Review and responses to it, developed according to these Guidelines,
would ensure that the decisions of Council were based on the most

complete assessment of potential effects that the administration can

reasonably provide.



EXISTING BUDGET PROCESS

PROBLEH
DEFINED

q

alternative solutions
considered

q

SOLUTION SELECTED %

q

alternative designs
considered

q

embodied in Estimates a

Board of Commissioners

Qi

Committee Committee Committee
on on on
Environment Works & Ops. Finance

q

EXECUTIVE PCLICY
COMMITTEE

receives recommendations
on Estimates from three
Standing Committees

receives
Environmental Impact %4 Commissioners

Review

reports to Council
on Environmental Impact

4recommendation to
Council on proposed
public work

Board of

Page 163

RECOMMENDED REVIEW PROCESS

All formal proposals to
undertake public works
are compiled into a list.

Review Committee forwards
list with recommendations
on significance.

Board of Commissioners

Executive Policy Committee
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Environmental
Impact Review
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of report.
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