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ÀBSTRÀCT

This thesis attempted to ascertain whether discriminatory

practices prevail in the administration of pretrial release

decision after the BaiI Rsflla Àct of 1972 in Winnipeg Pro-

vincial Judges Docket Court. Consequently, this research

focused on two pretrial release decisions¡ (1) types of re-

lease condition, ordered according to restrictiveness from

release on undertaking to release on own recognizance; and

(2) if surety is requested, the amount of surety requested

from those for whom a surety is the release condition. In

addressing the is5ue of pretrial release decision, the con-

flict theoretical perspective was adopted.

The study analyzed data of offenders charged with either

indictable or summary offences in the Criminal Code of Cana-

da. À nonrandom sample of 435 cases from the two courts at

the Public Safety Building was used for the analysis. The

data of these cases were obtained from the files kept in the

PoIice Court Unit department.

Treating statutory laws as defining the category of legal

variables, this study found that legal factors - prior con-

viction and seriousness of the offences substantially af-

fect decisions on the types of pretrial release. Number of

Charges was found not to be significantly related to pretri-
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a1 release decisions. Factors not prescribed in statutory,

that is extra-legal variables sex, race and socioeconomic

status s¡ere found to have minimal impact on pretrial re-

lease decisions.

The main conclusion that can be drawn from this study is

that, by and large, in this phase of the criminal justice

process discriminatory practices ytere not found. In addi-

tion, findings from regression analyses showed that support

for the conflict theory in this particular instance is weak.
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Chapter I
INTRODUCTION

Bail or judicial interim release is a legal means of

freeing a defendant from detention before court hears crimi-
nal charges against him. Its prime objective is to compel

the defendant's appearance by the threat of economic forfei-
ture for failure to appear at a stipulated date and time.

The purpose of t,his study is to ascertain, if ârìy, the exis-

tence of inequality in the administration of bail in Winni-

peg. It is this writer's contention that extra-leqa} attri-
butes bear heavily upon bail decisions, especially on the

types of release condition offered and the amount of money

requested. l Consequently, this research focuses on two pre-

trial decisions: (1) type of release condition, ordered ac-

cording to restrictiveness from release on undertaking to

release on own recognizance; and (2) if surety is requested,

the amount of surety requested from those for whom a surety

is the release condition. In addressing the issue of bail,
the current study employs the conflict perspective in ex-

ploring the administration of bail after The Ea:ll Reform Act

The term extra-leqal attributes is used in this study to
refer to perceived characteristics of the offender that
are IegaIly irrelevant to judicial considerations in ar-
r iving at a legal dec i s ion . LSS.! var iables ref er to
lhose 'factors which are specifically prescribed in the
relevant statutory law.
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of 1972.

It is commonly recognized that thg threat of jail or de-

tention has frequently been used to deter would-be violators

from succumbing to a moment's temptatíon. But, for many un-

fortunate enough to become involved with the law, one does

not have to be guilty of anything to be remanded to deten-

tion or jail. To be accused is sufficient, in some cases'

to assure oneself a place in the detention centre. Once ad-

mitted to pre-trial detention, the accused is detained in a

room futl of strangers who are at best not friendly, and at

worst physically or sexually threatening. Prior to the 1972

bail reform act, if the accused had enough money, he could

afford to pay for a bail bond to obtain release. If he was

poor, he didn't get out. It was often the poor who were af-

fected by bail procedures linked to financial means.

The objective of this paper falIs within the boundaries

of one substantive area known as the sociology of law. The

sociology of law has been described as the study of "that
part of the sociology of the human spirit l¡hich studies the

ful1 social reality of Iaw, beginning with its tangible and

externally observable expressions, in effective collective

behaviours and in the material basis" (Gurvith, 1973:48).

In simple terms, it can be described as the study of law and

society and some aspects of human behaviour. Schur astutely

expresses the study of law as the "analysis and understand-

ing of the legal system as such, rather than the mere recog-
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nition of legal aspects in related areas of social life,

that is the primary concern of the sociology of law"

(1968:a). Chambliss and Seidman (1982), in expanding this
viewpoint, suggest that at the very heart of the study of

law and society is to "learn from one unique situation some-

thing useful for solving another problem in another place,

involving different people ... (and) using empirical inves-

tigations of social science that ineluctably deal with past

events in order to understand and guide problem-solving in

the future" (19822121. CIearly the preceding comments place

the current enterprise well within the framework of the so-

ciology of law.

1 .1 SIGNTFICANCE OF TI¡E STT'DY

The impetus for this paper was the result of the writer's

exposure to the intricacies of the magistrate court system

in Winnipeg. In observing the conveyor-belt functioning of

the Iegal system, the problematic nature of the bail system

became evident. Àrthur Beeley adequately concluded the

first rationale for this study when he claimed that in the

United States the system of bail is "lax with those with

whom it should be stringent and stringent v¡ith those with

whom it could safely be less severe" (1966:160). To deter-

mine to what ext,ent the above comment is relevant to Winni-

peg is the prirnary task at hand.

3-



In examining the bail system, it yras the writer's inten-

tion to extend the existing socio-legal literature in this
rather neglected, but important, area in the criminal jus-

tice system. Frazier et âI., (1980) points out that "re-
search on pretrial release and bail seÈting is less common,

though no less important, than studies of other decision

stages in the criminal justice process". Cons iderat ions

ranging from the defendant's rights and practical matters to

constitutional issues, argue Frazier et aI., combine to make

this stage in the criminal justice process a critical area

for empi r ical study ( 1 980: 1 63 ) . It is with the above in

mind that this thesis attempted to draw attention to the ad-

ministration and quality of criminal justice in Winnipeg.

It is in the lower courts, or the provincial courts of the

judicial system, which handle the bulk of the criminal cas-

€sr that the law is most frequently applied.

Tf this study finds the existence of unequal treatment of

the defendants in the lower courts, it might generate sub-

stantial interests for further fine-tuninq the legal system.

This fact is critical in the understanding of the legal pro-

cess, because pre-tria1 release decisions affect subsequent

criminal justice processing decisions throughout the system

(example, Bernstein et al., 1977ai Hagan et aI., 1980),

Consequently, the study of bail decisions is interesting
both in its ov¡n right and as an important aid to understand-

ing how defendants come to be differentially situated aÈ

4



Iater stages of their cases. Finally, the findings from

this exploratory study may shed new light on the factors

that are taken into consideration in arriving at judicial

decisions in lower courts.

1 .2 HISTORICAÍ, OvERvIEw

The institution of bail in Canada is not a recent phenom-

enon. Its origin can be traced from a practice which dates

back to pre- Norman England. The original raison d'etre for
bail is not altogether certain. However, it can be infered

that ad bo.g arrangements between sherif f s and the accused

for personal appearance at trial started as a vray to relieve

the sheriffs of the cost and trouble of keeping people in

the local jails until visiting justices arrived on the scene

to try them (Sa1hany, 1984:98). Prisoners vrere released to

the custody of personal friends or acquaintances who would

vouch for their appearance for trial, and offered themselves

as hostages if the accused failed to appear. The logic that

underpinned the institution of bail was the befief that the

conditions for release operate as a collateral to ensure

that the accused would appear for trial on a stipulat,ed

date, with a third party acting as surety. This belief in

the collateral function of the institution of bail has not

changed to this day.

A case in point is the conventional ways in which the

term bail is used. lt is used to describe a contract under-

5



taken between the accused and the court, whereby the accused

promises to appear in court to stand trial. It also in-

volves a contract between the surety and the court, whereby

the surety promises to deliver the accused in court to stand

triaI. Furthermore, bail denotes the security which is fur-
nished, or the amount agreed to be forfeited by the surety

if the accused fails to appear. In the Canadian Criminal

Code, pretrial release (Uait) implies the release of the ac-

cused from custody, without deposit of money of propertyr on

his own undertaking for most summary offences.2

1.2.1 The OId Svstem of Bail

The Canadian BitI of Rights, 1960, and now the Charter of

Rights and Freedoms, 198?, (see appendix B) guaranteed the

right of a person accused of a crime to seek reasonable bail
before trial. This right is also specially provided for un-

der the Criminal Code (Crimina1 Code of Canada section

4s7).

Under the provision of the former secÈions of the crimi-
nal code as they stood prior to their amendment by the Bail

Reform Act, 1970-71, an accused could appear before the

In the United States, the law and practice with respect to
baiI, developed along Iines quite different from those in
Canada. The professional bondsmen performed a valuable
role as sureties. Àccording to Goldfarb (1965), Àmerica
was a new land inhabited by many neyr people with no roots,
or long-standing relationship with each other. Without
Iong-standing personal friends or relatives the profes-
sional bondsmen vrere a welcome substitute.

6



Court in several Ytays:

1. Às a result of a summons issued by a justice.

2. As a result of an arrest without warrant.

3. As a result of an arrest with a warrant, issued nor-

mally by a justice. (Barton and Peel, 1983:95).

Upon the accused's appearance in court, the right to bail
nas a matter so1e1y for the discretion of the justice of the

peace, magistrate, oF judge before whom the application was

brought. rn deciding whether to grant bail, the guiding

principle was the likelihood of the appearance of the ac-

cused during his trial. If bail yras granted by the judge,

then the terms would be set for the release of the accused

(salhany, 1984).

Several problems yrere generated as a conseguence of the

monopoly of power in the granting or refusal of release by

the judge, and by the absence of an adequate guidelines in

setting terms of release. Judicial monopoly of power to re-

Iease resulted in many accused, who had been arrested for

summary conviction offences, being held in custody prior to

their trial. Tn addition, the lack of adequate guidelines

in setting terms of release resufted in conditions of re-

Iease which r{ere f inancially unattainable for many defen-

dants (Barton and PeeI, 1983). Since money deposits or oth-

er valuable security were often required as terms for

release the amount of cash deposit vras freguently set at

7-



such a

abLe to

form Act

high figure that the defendant

meet it (rriedland, 1955; wice,

(1972) was an attempt to remedy

Yras unlikely to be

1974). The BaiI Re-

the problems in the

existing release system.

1.2.2 The New Svstem of Pretrial Release

On March 22nd, 1971, the House of Commons implemented

substantial amendments to the Criminal Code in a legislative
package known generally as the Bail Reform Act of 1972.3

The BaiI Reform Àct was created as the result of the re-
port of the Canadian Committee on Corrections, commonly

known as the Ouimet Report, which had tabled its recommenda-

tion several years earlier. The neyr provisions on judicial

interim release were essentially superimposed on the old

provisions. Where once the power to release an arrested

person had been the sole prerogative of a judicial officer
(magistrate or judge), now some of this power was trans-

ferred to the peace officer who made the initial arrest.
The purpose of the partial transfer of poyrer to the peace

officer was to impose upon the arresting officer the duty of

releasing the accused unless there exist reasonable and

probable grounds for detention.4

It may be of interest to note that although the new Act is
called the þi! Ref orm Act, curiously the word "BaiI" is
not used in the Act itself.
This transfer of power is partial because for specific of-
fences, such as those under section 50 to 53 (treasonable
offence), section 76.1 to 76.3 (aircraft hijacking offenc-

8-



Major changes in the Bail Act (1972'), also occured with

respect to interim release hearings. In this area of inter-

im release hearings I a major recommendation of the Ouimet

Committee which subsequently became Iaw, ytas placing the

onus of justifying pre-triaI detention for most offences on

the prosecutor rather than on the accused as had been the

case before (Stenning, 1 986 2220) . Section 457(7) of the

Criminal Code establishes statutory guidelines for the pros-

ecutor in determining whether or not the detention of the

accused is justified. Certain steps must be followed before

custody or release on more onerous conditions can be justi-

fied.

Firstly, oD primary ground, the prosecutor must satisfy

the judge that detention of the accused is necessary to en-

sure his attendance in court (section 457 l7l {a}). rf it

is established by the justice that detention of the accused

on primary ground is unjustified, then the prosecutor must

consider detention on secondary ground. Secondary ground

f al-ls under section 457 (7 ) tbl which ref ers to detention of

the accused in the public interest or for the protection or

safety of the public. Secondary ground referred to in sec-

tion 457(7) tbl lras not reached unless the Crown failed to

justify detention on primary ground.

es), and section 457.7111 (non-capital offences), no court
other than a judge of a superior court of criminal juris-
diction for a province may release an accused.



If the prosecutor fails to show cause why the accused

should be detained, then, the justice is required to release

the accused upon his giving an undertaking to appear without

condiLions (Section 457 l1 I ) .

There are six possible outcomes of the interim bail hear-

ings.

1.

¿.

3.

Release on undertaking, without conditions.

Release on undertaki.g, with conditions.

Release on recognizance, Do sureties, with or without

conditions, but without deposit.

Release on recognizance with or h'ithout condition,

with sureties, but without deposit.

I^iith the prosecutof 's consent, release on recogni-

zance, with or h'ithout conditions, without sureties,

but with deposit or money or other valuable security.

Custody ordered. (Section 457121.

A.

tr

6.

rt is clear from the wording of section 457(2) that it is

considered more onerous to require a deposit of money for

release than to require the accused to find a surety.

Therefore, once the justice concludes or decides that the

accused should be released, but should not be released un-

conditionally, it is his/her duty to inquire whether the ac-

cused can meet whatever conditions that are required (Salha-

Dy, 1984). For example, if the justice decides that the

accused shoul-d post a cash deposit, it is improper to set

10



such a high figure that the accused is unlikely to meet it.

To do so would in effect deny him the right to "reasonable

baiI", which is guaranteed by the Charter of Rights and

Freedom, 1982.

In 1976, the burden upon the Crown to show cause was

eased somewhat with the enactment of BilI C-71. The onus

has novr shifted to the accused, in certain circumstances, to

establish why he ought to be released. This reverse onus

clause is applicable under section 457(5.1) when the accused

is charged with:

an indictable offence (other than an offence men-

tioned in s. 457.7), allegedly to have been committed

whiIe he nas at large awaiting trial for another ind-

ictable offence;

an indictable offence (other than an offence men-

tioned in s. 457.7) , and a citizen or subject of a

country other than Canada or is not ordinarily resi-

dent in Canada;

an of fence under section 133Q) to (5) that is alleg-

ed to have been committed while he was at large

awaiting trial for an offence, other than offence in

section 457.7; and

an offence under section 4 or 5 of the Narcotic Con-

trol Act or the offence of conspiracy to commit an

offence under those sections of the Àct.

1.

2.

3.

4.

11



After the enactment of the Charter of Rights and Free-

doms,1982, this section (reverse onus) of the Code came un-

der attack as an infringement of section 1 1 (e) of the Char-

ter (see Appendix B). It has recently been held, however,

that section 457(5.1) does not derogate section 11(c) and is
justifiable in a free and democratic society (Salhany,

1984: 1 06; Stenning, 19862220) .

In summary, on January 3rd, 1972, the Bail Reform Act re-
placed the previous provisions of the Criminal Code relating
to arrest and pretrial release with the incorporation of

more precise sÈatutory guidelines in considering pretrial

release decisions. The general objectives of this reform

e¡ere to avoid unnecessary arrests, and if the accused was

arrested, to ensure early pretrial relèase. If however, the

accused was not released, it was intended to avoid a long

delay in br inging him to tr iaÌ i or i f he vras convicted at

triaI, to encourage release pending appeal. Although recent

amendments to the Criminal Code (as noted earlier) after the

1972 Bail Reform Àct, have attempted to ensure more eguita-

ble administration of bail, discretionary povrer of the judg-

es/magistrates have not been eliminated. This is apparent

from the use of the word 'may' in sections 451 and 465 of

the Criminal Code which indicated that bail is discretionary

in cases of both indictable and summary conviction offences.

But the question of concern here is whether discretion leads

to discriminatory administration of bail against certain de-

12



fendants is the task at hand. In brief, the basis in law

for bail has always been to ensure the appearance of the ac-

cused at the time and place when and where he/she is to be

tried and the court should consider the circumstance of each

case with only this objective in mind.

13



Chapter II
IJITERATI'RE REVIEW

The abuses and misuses of the bail system which have come

to the fore in the 1970's and 1980's are not neyr. As early

as the 1960's, studies of the utility and effectiveness of

the bail system had been conducted by Arthur Beeley in Chi-

cago (1966), and M. Friedland in Toronto (1965). Gertrude

Samuels in the New York Times Maoazine, wrote, "the root of

the evil, sây many experts on court and correctional prac-

tices, is the institution called bail'(1962:130). Similar-
Iy, Caleb Foote commented that the system of bail has been a

"factor of economic and class discrimination" (1959:43).

In response to the overwhelming concern raised by these

scholars over the abuses and inequities of the bail system,

The Manhattan Bail Proiect was started in October 1962. 'The

idea originated from an outraged citizen---Louis Schweitzer,

r¡ho was shocked over the inability of many (especially the

poor) to make bail. According to Gertrude Samuel-s (1962),

the inability to make bail for the poor inevitably. makes

poverty a crime. The Manhattan Bail Proìect was a signifi-

cant first step in attaining the long awaited reform of the

existing bail system.

14



The subject also was interest to the then Attorney

General of the United States, Robert F. Kennedy, who subseq-

uently convinced the Justice Department to sponsor and con-

duct a national conference on bail in 1964. This conference

appeared to generate an interest and propensity for bail re-

forms in the United States. The spirit of this bail reform

movemenL was felt across the Àmerican border.

The effects of extra-Iega1 variables in determining bail
decisions in Canada was first investigated by Friedland's

examination of bail practice in Toronto. In Detention Be-

fore Trial, Friedland commented that, "there has been no

previous examination of our bail system, with the result
that no one has an accurate idea of the utitity or effec-
tiveness of its operation" (1965:3). In an attempt to rem-

edy this qap in bail research, Friedland's study covered all
criminal cases (almost 6,000) tried in the Magistratesl

Courts in Toronto in a six month period from September 1961

to February 1962.

One of the main findings of the study in Toronto and one

in which the author was most definite was that the bail sys-

tem was not functioning properly. There r.¡as a general lack

of awareness by the Magistrates concerning the purpose of

bail. The upshot of this weakness vras the setting of bail
at standard amounts rather than according to the likelihood
of the accused appearance for trial. Consequently, more

than half of the offenders did not raise the bail set at the
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first appearance. This further leads to more accused, espe-

cially the lower social c1ass, being detained in custody

prior to trial.

Related to the above practise of setting bail at standard

amounts rather than according to the likelihood of appear-

ance, vras the addition finding that a relationship existed

between custody and the outcome of the trial. Accused re-

leased on bail had a much better chance of being acquitted

than the accused who has to remain in custody. Friedland

concluded by advocating the need for a review of

system.

the bail

P. K. Mcwilliams, in the article entitled, "The Law of

BaiI", st,ates that the admission to bail is a calculated

risk which the law takes as a price of our system of justice
(1966/67 223) . He claimed that due to the lack of fundamen-

tal changes in the nature of the bail system since its in-

ception in 1866, "power is placed into certain hands which

can be easily and, perhaps, unwittingly abused"

(1966/67:30). rn this respect, Professor Mcwilliams cited

the case of R. v. Rose, where the accused was charged with

rape committed while he vras out on bail on an earlier simi-

Iar offense. The learned Judge consented to the bail appli-

cation because he felt that the Crown counsel opposed bail

so as to punish the accused. To the contrary, Professor

Mcwilliams critically pointed out that Crown's opposition to

the accused bail application was not to punish, rather "to
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protect the maidens of Saskatchewan" (1966/67:31 ). However,

in the context of R. v. Rose case, the court considered per-

sonal libertv to be the only interest to be protected as

compared to public interests. Professor McWilliams conclud-

ed by noting that the faul-ts in the administration of bail
were largely the direct result of surprisingly Iittle gui-

dance concerning correct procedures in arriving at a judi-

cial decision concerning pretrial release.

In 1969, the Canadian Committee on Corrections in its re-
port cited the need to change the bail system to ensure that

money did not control release pending trial. The Committee

advocated more effective representation of the indigent ac-

cused, not only at the trial itself, but also during the

pre-trial and appeal stages. The main objective in reform-

ing the bail system was to eliminate poverty as a signifi-
cant factor in bail decisions ( 1 969:99-1 00) . The over-aI1

philosophical approach vras!

It is desirable that every accused awaiting trial
be released on bail unless the desirability of re-
leasing the accused is out-weighed by the public
interest. The detention of the accused while
awaiting trial may unfairly damage a person who is
subsequently acquited and may unnecessarily damage
a person who is subsequently convicted (1969:101).

In light of the above statement, the. Committee recognized

the statistical evidence presented by Friedland (1965), sup-

porting the conclusion that holding a defendant in custody

pending trial mitigates against his chance of acquittal.
Moreover, the Report recognized that the bail system ís dis-
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criminatory and operates to the detriment of the poor. Un-

fortunately, the Report failed to address the differentia-
tion in bail disposition as evidenced in Friedland's study.

Nevertheless, the Committee found that "there may be some

cases where the deposit of a reasonable sum of money

might be appropriate" ( 1 969:1 1 5) . This statement created

grounds for abuser âs it was far too generalized. Standards

applicable to one province may differ from those of another.

Furthermore, judges of the same province may apply the term

reasonable sum dif f erently. $fhat yras important, however,

was that the Report acknowledged the need to remedy the in-

equities in the system.

In another study on the efficacy of the administration of

bail in a Canadian province, the John Howard Society of Sas-

katchewan in 1972, undertook a review of bail and remand

practices in the Magistrates' Courts in the province. The

Committee found that although the statutory provisions and

lega1 principles with respect to bail were geared towards

equity, there lras in practice much injustice when these

rules were applied.

Generally, the Committee found that accused with "ade-

quate financial means or influence will not remain in custo-

dy longer than it takes hirn/her to phone his lawyer and get

a justice of the peace out to court even if it is three of-

clock in the morning" (1979t25). Conversely, an accused

without such assets as noted above will invariably remain in
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custody until the next regular court session. Undoubtedly

the present baiL system is satisfactory for the financially

self sufficient but unfair to the lower income bracket, and

the latterr unfortunatefy, make up by far the greater pro-

portion of those in difficulty with ttre Iaw. To remedy this
lapse in equal justice, the Committee recommended the need

to establish certain recoqnized hours for hearings and these

should be applicable to everyone "regardless of his station
in life or whom he knows" (1972226).

Robert G. Hann (1973), undertook the study of the crimi-
nal justice system by using the system analytical approach. s

He applied this approach to the operation of the bail system

in Canada. The study $¡as conducted prior to the enactment

of the bail reform legislation into law in early 1972. He

examined, among other things, the effect of legal represen-

tation on the probability of obtaining baiI. His findings

reveal,ed that having legal counsel did decrease the defen-

dant's chances of obtaining bail. For example, the prob-

ability of being granted bail $ras 92.1 percent for those

without 1egal counse] and only 85.1 percent for those with

The system analytical approach is geared towards the un-
derstanding of how different components of a system func-
tion to produce the net activity of the system as a whole
(Hann , 1973'.23) . In examining the court system, specif i-
ca1J-y on a particular pre-trial release decision, this ap-
proach takes into account the influence of an independent
factor and controlling for the influence of other factors
that are also simultaneously affecting the results of that
same decision. To this degree, this approach attempts to
understand the influence of a specific component in isola-
tion from others. For a more detailed discussion on sys-
tems theory, see Hann (1973) and Turner (1982).
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legal counsel (1973:306). Acknowledging the fact that judi-

cial decisions vÍere reached after considering many factors

such as seriousness of the offense, number of charges and

others, Professor Hann subjected the above findings to fur-
ther statistical testing. Step-wise multiple regression ap-

proach was used to examine the effect of legal representa-

tion after other factors vrere controlled. This statistical
test confirmed the initial finding regarding the inverse re-
lationship between having legaI representation and the prob-

ability of being granted baiI. This result could be inter-
preted as suggesting that the accused's chances of getting

bail would increase rather than decrease if he/she did not

have legaI representation. However, before such a finding

can be established conclusively, Hann noted that the per-

centage of represented arrested cases without lega1 counsel

at last appearance y¡as lower as compared to cases with legal
representation (1973¿292-293). Therefore, an alternative
explanation is that the results reflected "more the effect
that being out of custody has on increasing the probability

of having a lawyer rather than the effect having a lawyer

has on increasing the probability of getting out of custody"
(1973:309). Although the statistical testing was not ex-

haustive, the findings raised considerable doubt regarding

the expected benefits of legal counsel for an accused in

custody with respect to obtaining bail.
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Wice's study regarding pre-trial release provided an in-

sightful and convincing argument on the need for further

changes in the system. In his book, Freedom for Sa1e, Pro-

fessor Wice noted that the theory behind the statutory pur-

pose of bail which assumed that the defendant will appear

for trial rather than lose his money to the court has ques-

tionable validity. This is because those who have the money

to afford bail are usually those most able to afford the fi-
nancial loss of bail forfeiture (197425). Of importance to

t,his thesis are Professor Vlice's data indicating that even

with the use of similar criteria in predetermining the

amount of bail for each category of crime, there is stil1 a

lack of uniformity among judges in dispositional outcomes.

When the basis for determining the amount of bail ltas re-

duced to only one criterion, that of seriousness of the of-
fense, Vlice's data again illustrated variations in the

amount of bail set. The absence of uniformity in bail set-

tíng policy vras interpreted as the result of each judge hav-

ing his own conception of the relative seriousness of vari-

ous offenses. Moreover, individual personal experiences

among the judges shaped their perceptions of each case. Fi-
na1ly, many offenders were incarcerated because of their fi-
nancial ínability to post baiI. In concluding, Professor

Wice vehement,ly asserted that the bail system required more

fundamental changes.
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In 1979-1980, the Ontario Ministry of Corrections, in re-

sponse to the rising number of remand prisoners waiting for

triaI, established eleven Bail Programs across Ontario (l'tor-

ris, 1981). The main purpose of BaiI Supervision for the

Ontario Ministry of Correctional Services vras to reduce un-

necessary incarceration of persons waiting for trial.

The success of the Ontario programs was confirmed by Ruth

Morris' evaluative study in 1984. In this study, êD impor-

tant and unexpected finding suggested an indication of ra-

cial bias in detention orders. She found that the courts in

Toront,o were as racist as their American counterparts.6 She

stated:

Irf] two defendants with identical bail status
stand before the bar of the Toronto bail court,
one white and one black, the black is significant-
Iy more likely to be detained in custody pending
trial (1984:8).

To ascertain whether these findings are a reflection of

the administrative practise of bail in Winnipeg, one must to

turn to studies conducted in the city. A literature search

revealed only one single report on pre-trial detention.

This was conduct,ed by the John Howard/Elizabeth Fry Society

in 1982. The principal concern of this Report centered on

the detention of individuals whose guilt "had not yet been

established via trial process" (1982¡1). There was no at-
tempt at an empirical examination of the influences of ex-

6 À more detailed review of racism
ing in the United States will be
dological section of this paper.
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tra-IegaL variables on pretrial release decisions. Notwith-

standing the obvious weaknesses inherent in the administra-

tion of bai1, âs confirmed by Friedland (1965) and !{ice

(1974), differential bail dispositions have been one of the

most neglected areas of both legal and criminological re-

search in Manitoba. The paucity of an empirical invesLiga-

tion of bail disposition reflects the need for a credible

attempt at evaluating and criticizing bail administration.
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Chapter III
TI{EONETI CAT, FRAI.ÍEWORK

3.1 INTRODUCTION

For a number of years, two types of theories have domi-

nated contemporary sociological orientation. They are

structural-functionalism and the modern conflict theories.

Both are umbrella terms which cover a wide variety of indi-
vidual concepts. Both perspectives attempt to make sense

out of the existing social reality. The role of law as a

social phenomenon has long been studied from both of these

on-going orientations. The study of the inequality of bail
disposition can be understood from either perspective. The

task of this chapter is to explore these two theoretical
orientations in order to determine which has greater utility
for the present research topic.

3"2 STRUCIIT'RAT,-FT'NCTIONAT. À}TALYSIS

Structural functionalism is one of the major theoretical
perspectives in sociology. It begins with the idea that so-

ciety exists as a social system, and it consists of a number

of different but interrelated parts. ïn addition, each part

contributes to create an overall social oçder. Any contri-
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bution to the stable operation of a system is called a func-

tion, or positive function. À functional requisite may be

viewed as any function that must exist if a given system is
to maint,ain itself in a specific setting. Consequently, the

existence of any social system depends wholly on these func-

tional requisites. Some examples of functional requisites

are reproduction, socialization and settling of disputes in

an orderly manner.

In sociology, the functional model yras first applied ex-

tensively to the human social order by Talcott Parsons in

the late 1930s. He developed an elaborate description of

society as a vast, complex system with interrelated parts.

The overall system and subsystems, argued Parsons, work to-
gether toward stability rather than toward disorder (par-

sons , 1966). Parsonian functionalism is often considered

conservative because of its emphasis on the existence of

system-maintaining positive functions. In other words, it
identifies positive functions and further assumes that soci-

ety inherently moves toward equilibrium or balance (ttinloch,

1977 2194) .

Given this point of view, Parsonian functionalism faces

the difficulty of explaining persistent disruptive behaviour

such as crime and conditions of poverty in society. These

problems were addressed by Robert Merton in his reformula-

tion of the theory. His reformulation about social order

allows for a broader, less conservative use of functionalism
(Merton , 19661.
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Merton recognized Èhat not all human behaviours or ideas

are positively functional. As a social system grolrs, inno-

vations may create strains and tensions. These tensions may

be disruptive to the social system. I'ferton defined such

system-disruption as dysfunction (Merton, 1966:818). It may

well be noted that dysfunction does not limit itself only to

"consequences which lessen the adaptation or adjustment of

the system" (1966¡818). It also asks the crucial question;

functional and dysfunctional for whom? Functionalists have

argued, for example that equality before the law is func-

tional as it helps to ensure impartiality in court. From

this view laws transcend all social and physical boundaries.

In practise, a rich man and a poor man do not appear before

the court on equal terms. The former is far more able to
hire the best attorney in town. The Iatter, however, has to

resort to an already overtaxed legal aid system or go with-

out IegaI representation. This elaboration of dysfunction

is important, as the concept is central to Merton's argument

that does away with the intrinsically conservative penchant

of functionalism.

Merton's emphasis on the reality of dysfunction, as noted

above, makes him aware of the darker side of law in a way

not generally associated wittl functionalism. Moreover, in

contrast to Parsons, Merton's approach no longer views con-

flict as coming exclusively from outside the social system.

To this extent, Mertonian analysis approaches a variety of

-26



conflict theories. The distinction here, claim Wallace and

Wolf, is that Mertonian functionalism refers to functional

and dysfunctional practices of institutions for people,

"whereas, conflict theorists generally refer to people's in-

terests and the degree to which these are served" (wallace

and !{oIf , 1980:61 ) . In keeping with f unctionalism, Mertoni-

an functionalism sees social behaviour as a balance of con-

tending forces which constitutes a normal facet of the so-

cial order.

Extending from this viewpoint of a balance of contending

forces it is equally tenabLe that certain values and norms

exist because they operate toward greater social integra-

tion. It follows then, that consensus of values exists when

the majority of the population is in approximate agreement

regarding their beliefs. Berghe cogently states that "not

only is the value system (or ethos) ttre deepest and most im-

portant source of integration, but it is also the stablest

element of the socio-cultural system" (1963:696).

Similarly, this value-consensus model considerably influ-
ences the functionalists'study of the role of law in socie-

ty. It has been suggested that
(r)he state of criminal law continues to be ---as
it should--- a decisive reflection of the social
consciousness of a society. What kind of conduct
an organized community considers, ât a given time,
sufficiently condemnable to impose official sanc-
tions, impairing the 1ife, liberty, or property of
the offenders, is a barometer of the moral and so-
cial thinking of a community (Reason and Rich,
1978:40).
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From the perception of law as representing the codification

of. major social values of a society follows the accompanying

view that law transcends diverse interests. In the perform-

ance of its integrat,ive function, the legal system is com-

monly seen as a neutral arbiter in the settling of disputes

(Schur , 1968; Chambliss and Seidman, 1976). Àccording to

Talcott Parsons, law can be viewed as a set of mechanisms

"by which rights and wrongs can be decided v¡ithout recourse

to.violence, and by whích parties deemed in the vlrong can be

constrained from acting upon interpretations, interests or

sentiments at the expense of others" (1966:140).

In view of the above observation regarding the value-con-

sensus model in relation to bail study, the net aggregate

conseguences of bail dispositions would be deemed as func-

tional. It is functional since the bail system holds on to

those who are considered dangerous to society and releases

those who are not. The implication here for the perpetu-

ation of the bail system is important. BaiI is viewed as a

stabilizing mechanism, as it perpetuates the "net balance of

functional conseguences" for society as a unit, âs well as

for subgroups (wallace and Wotf , 1980262). rt is believed

that functionalism contributes significantly to our under-

standing of social arrangements in society. Turner, for in-

stance, emphasizes that "without functionalism, sociology

would not as readily have developed a number of important

assumptions which can guide the development of theory"
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(1982:1 1 3) . The functionalist tradition,
without Iimitations.

however, is not

In recent years, criticisms of functionalism tend to be

directed toward its use of the equilibrium model approach.

The lega1 system was assumed to be in a constant state of

moving equilibrium. Such an approach is over-simplified,
since it would involve the postulation of impartiality in

the lega1 system. Value-neuLrality of the law and its in-
stitutional practices is assumed by the consensus model.

This implies that the machinery of law stands above society,

weighing in its scales the conflicting interests of members

of society. Recent analyses of the lega1 system have re-
vealed that the popular image of the value-neutrality of law

in action is in fact incorrect (Wice, 1974¡ Hunt, 1978¡

King, 1981). Alvin Gouldner, in his critique of the consen-

sus model of law, vividly points out that this view

"....persistentIy sees the partly filled glass of water as

half-ful1 rather than half empty" (1970:290).

As previously noted, Iaw as a normative system is inter-
preted as reflective of the society as a whole. It is inde-

pendent of any ideological implications; Parsons says that

functional analysis has nothing to do with political con-

servatism or a defense of the status quo (Parsons, 1966).

This is a limited conception of law. To the contrary, inany

sociologists view the legal system as ideological, formulat-

ed by, and existing for, the elite members of society (Quin-
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D€y, 19742192-194¡ Chambliss, 1976:168-169¡ VoId, 1979¡ Rit-
zert 1983). Horowitz enunciates Lhis position quite explic-
itly: "Consensus theory tends to become a metaphysical

representation of the dominant ideological matrix"
(1962/67 ¡270) .

To summarize then, functionalists emphasize universal

values over individual interests. It takes a macroscopic

view of the law and its rol-e in maintaining stability in so-

ciety. It follows then, argue functionalists, that the con-

sensus model is the closest reflection of the working of the

Iegal system. This wholistic view of society is generally

acceptable as it captures reality from a different angle,

claims Dahrendorf (1958). Dahrendorf draws the analogy of

t.he situation of a sociologist to that of a physicist with

respect to the theory of Iight.
Just as the physicist can solve certain problems
only by assuming the wave character of light and
othersr on the contrary, only by assuming a cor-
puscular or guantum theory, so there are problems
of sociology v¡hich can be adequately attacked only
with an integration theory and others which re-
quire a conflict theory for a meaningful analysis
(Dahrendorf, 1 958 2176] "

In summation, the foregoing discussion on functionalism is
based on the assumption that while societies do indeed show

a tendency toward stability, equilibrium and consensus, dis-
sension and conflict are opposite faces of the same coin.

This writer suggests that a more plausible approach to the

factors governing bail disposition can be examined from a

different orientation, one that captures the dynamic process
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of social interaction from an alternative viewpoint. It is
towards this alternative viewpoint that the next section

wiIl examine.

3.3 CONFT,ICT TTTEORY

The idea that society is based on conflict goes back many

years. In the seventeenth century, Francis Bacon wrote

that "the laws are like cobwebs, where the small flies are

caught and the great break through." Nicolo Machiavelli

cast the same idea into a different metaphor when he wrote

that "(he) who steals a handkerchief goes to jail, who

steals a country becomes a duke" (Inveranity, €t â1.,

1983:9). In mid-nineteenth century, Karl Marx argued that

social conftict between different social classes is the re-

sult of the competitive nature of the capitalistic mode of

production (Tucker, 1978). Conflict arises essentially be-

tween the haves and have-nots. The former possesses greater

poyrer, while the latter lacks power and prestige. The haves

exercised their povrer to maintain their positions and the

existing status quo. Laws are passed by the state, and laws

are administered favourably for the bourgeoisie.

Thorsten SeIlin (1938) in Culture, Cgnflict and Crime

presented a view of conflict in society based on different
cultural groups. He argued that the nature and enactment of

criminal laws - which prohibited certain forms of behaviour

and specified types of sanction for violation in complex
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pluralistic society were ultimately manifestation of norms

and values of the dominant cultural group. The conduct

norm, which he defined as "rule which prohibits, and con-

versely enjoins, a specific type of person, ês defined by

his status in the normative group, from acting in a speci-

f ied way in cert.ain circumstance," of other cultural groups

that were enacted into law may' pose as a source of conflict
in society (1938¿32). Law, in both views, does not repre-

sent consensus of values, rather it reflects the conduct

norms of the dominant culture in society.

The conflict model of society, Iike many other theories,

emerged largely in response to the failure of previous para-

digms to explain some aspects of social- reality. Kuhn

(1962) suggested that in the practice of normal science,

certain anomalies arise; observations or paradoxes which

cannot be resolved within an existing paradigm (a paradigm

is a set of concepts, categories, relationship, and methods

which are generally accepted throughout a community at a

given point in time). These anomalies become the focus of

increasing attention, and attempts are made to solve them.

The conflict paradigm represents an alternative explanation

for the political and social unrest that occurred during the

1950s and 1960s.

The conflict model of society, similar to the functional

model, is generally oriented toward the study of social

structures and institutions. However, the conflict position
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is a series of contentions that are often the direct oppo-

sites of the functionalíst/consensus position. This is best

exemplified in the works of Dahrendorf in which the basic

tenets of conflict and functional theories are juxtaposed

(lese).

It is noteworthy to point out, that conflict theoryr âs

many have been led to believe, is not a universal unified
perspective. It can broadly be divided into two distinctive
traditions: critical and analytical schools of thought

(MartindaIe, 1960 2176; !{a1Iace and WoIf , 1980277 ¡ Bohn,

19822567; Bernard, 19832201).7 Modern Marxist theorists,
Frankfurt School theorists and C. Wright Mi11s, among oth-

ers, are conversant with the critical orientation. The rul-
ing class determinist (instrumentalist) and elitist theories

are different strains of the critical tradition. On the

other hand, the analytical theorists, predominantly influ-
enced by Max Weber, subscribed to a more structural approach

in their views of the conflictual nature of contemporary so-

cieties. In view of these two differing conflict paradigms

Martindale (1960) equates critical school to "conflict
ideologies" and analytical school to "sociological con-
flict theories". He argued that conflict ideologies were
"sets of ideas vindicating particular social positions and
spurring particular action programs", while sociological
conflict theory "though some of its propositions coincide
with those appearing in the (conflict) ideologies, is sci-
entific, resting its hypotheses on the scientific stan-
dards of the discipline" (p. 176't . Similarly, in his dis-
cussion on the consensus-conflict debate, Bernard (1983)
commented that "sociological conflict theories represent a
string and vibrant branch of modern sociology and have
long been recognized as separate and distinct from radical
(or critical) theories" (p. 201).
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the following sections will be devoted to the explication of

both orientations.

In the main, the critical orientation views society as

highly segmented or stratified along a single dimensioni

with a ruling class opposing the masses. Àccording to the

critical conflict paradigm, the state and its appendages are

seen as "handmaidens of the ruling class (chambtiss and

Seidman (1982:306) . Applied to law and the legal order,

this view is predicated on the assumption that the criminal
justice system is an instrument or tool, which can be manip-

ulated, almost at will, by the ruling class to further its

own interests and to the detriment of all others (Bohn,

1982:571 ). In instrumentalist terms, Iaw creation is
viewed, first and foremost, a reflection of the interests of

the ruling class. Since the ruling class controls the legal

apparatuses, the tone of laws and the nature of the legal

sanctions for violations, conceivably indicate a close rela-

tionship among members of this class in the degree of agree-

ment over what their interests demand. I nst rumental i st

theory, thus, views the capitalist class as a homogeneous

unified group devoid of any internal dissensions and antago-

nisms (Beirne, 19792379; Chambliss and Seidman 1982:307) .

Apart from a rather dichotomous view of social conflict,
instrumentalist theory is also highly highly suspicious of

positivism. Genera1ly, positivistic thought holds the view

that social reality can be understood through a careful ex-
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amination of empirical facts. Furthermore, it is argued

that it is possible to refute and refine existing theories

through a critical examination of empirical facts. Value-

neutrality and objectivity can be insure by a systematic

testing by the standards of science. Critical theorists,
however, view scientific knowledge as not neutral, objective

or passive (Turner, 1 982¿418) . The critical school argues

that by simply recording what exists in the empirical world

and then by seeking to understand the essence of it, social

science merely supports the status quo. It folLows then,

argue critical theorists, that value-neutrality of the so-

cial science is but another component of the current pattern

of constraint and oppression.

The upshot of this ambivalent attitude towards social

science is a body of thought that rejects the standards of

science as appropriate for evaluation of social reality
(Turner, 19822420). Furthermore, on the basis of the pre-

ceding critique of the existing social arrangements, this
theory staunchly advocates for the construction of an alter-
native social order. A new social arrangement that would

Iiberate people and allow them to realize their full poten-

tial. This is a clear reminiscence of Marx's thought.

There are, however, several major problems with this
strain of conflict theory. Notably instrumentalist accounts

have been criticized for presenting a false image of 'ruling
class' unity and for failing to adeguately explain the for-
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mation of state policy that is not in the objective inter-

ests of the capitalist class (geirne, 1979). Capitalistsl
inÈerests do not always mesh in a harmonious manner as pur-

ported by the instrumentalist positíon. Chambliss and Seid-

man (1982) convincingly demonstrated that intra-ruling-class
conflicts are very reaI. Instrumentalist cannot account,

for example, for the existence of certain laws that are not

in the immediate interests of the ruling class, and are fav-

ourable to the working class (for example, rent control and

anti-combines legislations, and the right to strike legisla-
tion). Viewing the legal order as pliant tool of the ruling

class not only fails to conform to social reality, it is
also vulnerable to simple empirical refutation.

I-t invokes its own utopian moral standard of creating a

better worId, while rejecting the standards of science. The

consequence of this ideological stance makes this approach

untenable for those attempting to adopt it within the posi-

tivistic tradition of sociological theory (Turner,

19822420). Moreover, informed by Marx's writings, critical
theory has also been implicated for its penchant towards in-
strumentalism and failing to transcend a pluralist frame-

work. Consequently, Beirne argues that, in the lega1 sys-

tem, this position ignores the partial autonomy of law

(1979¡379).

In contrast, proponents of the second tradition - RaIf

Dahrendorf, Lewis Coser and Randall Collins are at vari-
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ance in their views from the critical tradition. The ana-

lytical theorists (or dialectical theorists) subscribe to

the belief that social relationships are far more complex in

the way poyrer and status are distributed as purported by

proponents of the critical tradition. Interlocking patterns

of stratification do not line up neatly with the rich oppos-

ing the masses. This is believed to be true because of the

existence of a number of different sources of power and po-

sition in society. Not one institution, such as that based

on economic affluence or property, is always paramount (wal-

Iace and Wolf, 1 980 2120) . Thus, while specific capitalists
and members of the class factions may attempt to manipulate

state policies, the success of such attempts is by no means

guaranteed. Indeed, the state ability to transcend the in-
terests of particular class, according to structuralist
theory, "guarantees that the state within the limits imposed

by inherent contradictions and the class struggle, wiII op-

erate in the long-term interests of the capitalist class,

independent of the direct participation of individual capi-
talists'r (Chambliss and Seidman, 1982:308).

Structural analysis begins with the observation that it
is crucial to examine social structures and Iinking these

structural patterns to members of'the social system in order

to observe how resources strongly constrain behaviour and

attitudes. Structuralists, thus, sought to interpret the

system, sub-systems and elements as being mutually interde-
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pendent and in constant mutual interaqtion. It further as-

sumes that causation is multiple and reciprocal (Berkowitz,

1982i Brickey and Comack, 1986).

Informed by these theoretical insights, structuralists
argue that in a capitalist system, the state operates as a

mediator between two conflicting classes; capital and la-
bour. In order for the state to carry out its mediating

role successfully in promoting social harmony (legitimacy)

which is necessary for capital accumulation, it requires a

certain degree of autonomy. Relative autonomy not from the

structural constraints and contradictions inherent in capi-

tal-labour relation but from the direct manipulation of the

capitalist class. In this view, capitalists or the domínant

class do not directly control the state and the legal order.

Structuralist' postulations make us aware that this rela-
tive autonomy of the state in a capitalist economy can

therefore account for the existence of legislations which

favours workers (noted earlier) and imposes limitations to

capitalists' activities. Thus, this relative autonomy of

the state enables it to transcend certain capitalists' in-
terests in order to ensure that the lonq-term interests of

the capitalist class are protected and perpetuated. In the

final analysis, conflict is not essentially seen as inimical
to social life as it can also be productive.
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Although the two conflict traditions differ in their
views of the social order, they share several points. Both

traditions are interested in the understanding of the role

of povrer as the core of social structure and social rela-
tionships.s Power is conceived as not only scarce and un-

equally divided, but also as essentially coercive. The pri-

macy of power is central in the understanding of conflict in

soc i ety .

In addition to the interests of the two branches of con-

flict theory in the role of povrer, both are certainly criti-
ca1 of positivism. Howeverr âs Turner argued, the structur-
alist school (analytical conflict theory) "appears ready to

use the tool of science to expose the laws governing the

flow of events in a particular social system" relative to

the instrumentalist position (19822421). FinalIy, the uto-
pian elements clearly explicit in the instrumentalist orien-

tation are subordinated in the structuralist school in the

understanding of the existing sociaJ- conditions.

I The concept of power has been a continuous source of de-
bate between political scientists and sociologists. To
avoid being enmeshed into this on-going scholastic dis-
course, this author adopts Dahrendorf's definition of pov¡-
er as the "probability that one actor within a social re-
lationship will be in a position to carry out his own will
despite resistance regardless of the basis on which this
probability rests" (Dahrendorf, 1958:166). In addition,
in any relationship, power is rarely symmetrical over one
anot,her. In this context, conflict theorists necessarily
view power as not only scarce, but also essentially coer-
cive. The essence of power enables those who possesses it
to control the powerless, thus, power has become the
source of conflict.
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For the purpose of this study, Dahrendorf's conflict
theory l¡as examined and Chambliss and Seidman's (1982) theo-

ry of law h'as adopted as the most useful for the study of

the bail system.

In 1958, one of the major conflict theorists, RaIf Dah-

rendorf, belonging to the analytical tradition, was persis-

tent in his criticism of functionalism. He claimed that the

consensus interpretation of society is unrealistic and uto-

pian and he suggested that sociologists turn to the conflict
model. Society has two faces, claimed Dahrendorf, one of

consensus, the other of conflict. He offered the following

suggest i on :

Concentrate in the future not only on concrete
problems but on such problems as involve explana-
tions in terms of constraint, conflict, and
change. This second face of society may aestheti-
cally be rather less pleasing than t.he social sys-
tem but, if all sociology had to offer were an
easy escape to utopian tranquility, it would hard-
Iy be worth our efforts (oahrendorf, 19582127).

The model that emerged out of this theoretical calling is
a díalectical-conflict perspective a dialectical-con-
flict scheme which Dahrendorf felt would provide a theoreti-
cal set of guidelines towards providing solutions to ques-

tion such as: Under what conditions are various patterns of

organization likely to be createdr mâintained and changed?

Dahrendorf claims that systematic social conflict in so-

ciety invariably is the result of differential distribution
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of authority and power over others (1959:165).e In his anal-

ysis of social arrangements, he is interested not only in

the structure of various positions in society, but also in

the phenomenon of conflict within them. Central to his the-

sis is the idea of authority in society.lo Society is com-

posed of a number of units which he caIls "imperatively co-

ordinated associations" (hereafter referred to as ICÀs, in

Dahrendorf, 1959¿1711. Each unit comprises an amalgam of

two and only two aggregates of position---positions of domi-

nation and positions of subjection. Authority resides in
the positions and not on the persons. Thus, a person in au-

thority in one setting does not necessarily hold a position

of authority in another setting.

Dahrendorf further argues that an inherent tendency to

conflict in society is the struggle for authority. In any

designated ICAs, there are essentially two subgroups. In

each subgroup, there exists two basic types of roles: rul-
ing and ruled. The ruling cl-usters of rol-es consists of

s Dahrendorf uses the concept of conflict for "contests,
competitions, disputes, and tensions as well as for mani-
fest clashes between social forces" (1959:135). This is
consistent with his dialectical assumptions, which points
to any ICAs, where 'conflict of interests' among quasi-
groups will become true conflict groups and willing to en-
gage in overt action against each other.

1o Àuthority is viewed as a sort of povrer that accompanied a
social role or position. It is also legitimate in the
sense of being defined and delimited by social norms and
it is backed up by sanctions. Therefore, one is able to
attain a position of authority by achievement or ascrip-
tion. The Prime Mínister is an exemplar of achieved sta-
tus, whilst the Queen is of ascribed status.
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those in position of authority, and the ruled cluster of

roles consists of those in position of subordination. Those

in positions of authority and those in positions of subordi-

nation in any designated ICAs hold certain interests that

are "contradictory in substance and direction". These con-

flicting interests will generate conflict between two sub-

groups within a designated rCA; that is, those who have au-

thority and those who have none. In a radical departure

from the conventional 'economic' usage of class, and class

conflict, Dahrendorf designates these conflicting classes as

conflicting groups. He writes, "(in) terms of our model,

the term 'class' signifies conflict groups that are generat-

ed by the differential distribution of authority in impera-

tively coordinated associations" ( 1 959 2204) . In other

words, the term class refers to any conflict group in which

orders are given by those who have authority and taken by

those who have none.

Dahrendorf's theory thus implies (as noted earlier), that

authority is dichotomous. Conflict is inevitable in socie-

ty. This is true, because those in the dominant positions,

that is, those with authority, will seek to maintain the

status W., while those, in subordinate positions will seek

change. In other v¡ordsi the latter is in constant pursuit

of po!úer and the former in defense of it. Each group in an

ICÀ, now aware of its oyrn objective interests, wiIl engage

The resolution of this contestin a contest of authority.
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or conflict involves the redistribution of authority in t,he

ICAs. The redistribution of authority also represents the

institutionalization of nevr patterns of ruling and ruled

roles within the ICÀs. Thus, conflict is a source of

change. Social reality is a continuous unending cycle of

conflict over authority within the various types of ICAs.

Once again, Dahrendorf underscores the importance of polrer

and dialectic as the central concepts in the study of con-

flict arising from the institutionalized authority relation-
ships in ICAs. These concepts of povrer and dialectic are

equally important in the study of the legal order.

Criticisrns of Dahrendorf's theory of social conflict are

many (see Wallace and WoIf, 1 980; Bernard, 1 983; Hagan,

1985). One of the major caveats of Dahrendorf's exposition

is its limitation of explaíning aII forms of conflict situ-
ation. Adopting the position that all social relationships

are attached to interests and role expectations, which in-
evitably lead to role conflict as each role has conflict-
ing expectations attached to it assumes that each role in-
volves povrer and the expectation that power be exercised for
the benefits of the organization as a whole and in the in-
terests of maintaining the status quo. Consequently, the

state apparatus is expected to pursue policies ¡¡hich are at

variance with the interests of the lor¡er class or powerless.

The range of conflict that may occur in the real world is at

variance with this view. For instance, welfare legislations
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which support unemployed and non-productive labours or even

rent control, which inhibits landlords' ability to receive

open-market rental income, none of which could be shown to

be in the immediate interests or wishes of the capitalist
class, and thus cannot be explained under the purview of

Dahrendorf's theory. These problems, however, were ad-

dressed by Chambliss and Seidman in their treatment of the

legal order. 1 I

Chambliss and Seidman (1982), in their theory of law, be-

gin their vrork by criticizing the pluralist and ruling class

perspectives on law creation. They found both theories

equally untenable as explanations for the working of the Ie-
ga1 order. Instead, they advance a model which purports to

recognize both the strengths and Iimitations of ruling class

influence, and the role of polrer on the legal order. As

they put it:
The history of poverty, contract, and corporation
laws o.. reflect the povrer of merchant, capital-
ist, and corporate elites in various epochs. They
(Iaws) reflect this power, however, in the face of
opposition from other social classes and groups
struggling against them (1982:1 14).

1 r Robert Seidman commented that Dahrendorf's adoption of
dialectic into conflict theory provided a much needed and
served as an irnportant springboard for further theoreti-
cal development in the conflict school. However, it has
Iimited theoretical and practicaL applicability. This
weakness among ot,hers vrere remedied by a more comprehen-
sive and inclusive application of the dialectical method-
ology to social reality (Interview: Dept. of Sociology,
U. Of M. 1986). In view of the contribution of Dahren-
dorf, it was felt that his work reguires more than a
passing acknowledgement in this study.
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To put it differently, Iaws evolve as a result of the re-

sponse by the people to problems in the face of contra-

dictions in the political, economic and social relations of

the period.12 In brief, law creation is dialectical.

The logic of dialectic dictates that progress (in this
case, Iaw creation and implementation) comes about as a re-

sult of struggle and conflicts. Inherent in every society,

nation and economic system and in any historic period, con-

tradictory elements have been the moving force behind the

creation of law (19822144). It is these contradictory eIe-

ments that bring about social changes, including the cre-

ation of law. Explicit also in the logic of the dialectic,
is that, "people make laws, people acting in the face of ex-

t.ant resourêes and constraints", and not t.he system or the

lega1 order (19822144).

This dialectical model of law, advanced by Chambliss and

Seidman, is consistent with Dahrendorf's conflict theory,

insofar as it assumes the centrality of authoriÈy and the

role of povrer. It depicts a deeply authoritarian legal or-

der, where there exists a sharp dichotomization between 'we'

and 'they' . The lega1 order is characterized by lawmakers

promulgating Iaw, enforcers implementing it and the public

responding to it (1982:80). In brief, the lega} order re-

12 Contradiction is viewed as a set of relations that con-
tain elements that cannot coexist and by which by their
incompatible nature undermine basic features of the soci-
ety.
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flects conflict, power and interests between two groups of

people; those with authority and those without. fhis is as

f.ar as Ðahrendorf's conftict theory on authority relation-
ship wiII take us and where similarity $rith Chambliss and

Seidman ends. Chambliss and Seidman offer a more penetrat-

ing and sophisticated explanation to the reflexive relation-
ship between social structure and human action, from which

flows the production of Iaw. Criminal laws must be studied

in the social context in which they emerge. Law creation is
dialectical.

In this dialectical model, criminaL law and tort law fun-

damentally portray the roles of conflict, povÍer and inter-
ests. Criminal laws are the result of those polítically and

economically powerful, exerting their influences on the nor-

mative strictures and organizational operations of the legaI

system. "People, social classes, and groups with sufficient
organization, money and interests", declare Chambliss and

Seidman, "affect legislation not only by getting laws enact-

ed that favour their interests and views, but also by pre-

venting the enactment of laws that wiIl interfere with them"

(1982:1 93 ) . Consider for example, the passing of the Opium

and Narcotic Druq Act of 1920. This legislation made it
possible to be criminally charged for drug addiction, espe-

cially with regard to opium. In the early 1900, the Chinese

vrere held responsible for widespread opiate addiction among

the White population. Consequently, the Chinese were sin-
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gled out as a target for widespread punitive police enforce-

ment practices. Àrguing from a structural Marxist perspec-

tive, Comack pointed out that, the contributing factor which

brought about the drug legislation and widespread punitive

police enforcement practices against the Chinese vras the se-

rious political crisis of legitimacy confronted by the

state. In British Columbia, the working class vras not unit-
ed in its conflict with capital. On the one hand, the more

conservative craft union members perceived their main threat

to be the pressure of the Chinese labour. On the other

hand, the socialist unions were more inLent on defining is-
sues in c1ass, rather than racial terms (nrickey and Comack,

1986:84). Comack argued that in resolving this dilemma and

re-establishing a working class consent in order for capital
accumulation to proceed, the state "endeavoured to further a

'moral' and 'racial' perspective regarding the source of ec-

onomic and social problem" (1986282). By identifying the

Chinese as a major source of the problems confronting the

society, the state helped to redefine the situation "couched

in racial terms." The drug law de-Iegitimize further the

competing view of the Socialist movement, which defined Ia-
bour issues along class rather than racial terms, while of-
fering a "symbolic concessíon" to the more conservaLive un-

ions who were willing to co-operate with capital (1986:85).

It follows from this exemplification, that the substantive

content of the legislation which became law, h'as expressed

in terms of those who are politically and economically weak
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and also in terms of the historical and social expediency in

which the Law emerged.

Power and ineguality are inherent and central features of

the 1egal order. The ability of any group to enforce the

passing of particular legislation is determined Iargely by

its ability to marshall sufficient resources toward the at-
tainment of its desired goals. Chambliss and Seidman, argue

that acts are criminal because ít is in the interests of the

dominating class or group to define them as criminal. "Laws

reflect the interests of those in povrer at the expense (both

financial and psychological) of those who lack the economic

and therefore the political por¡er to influence the legisla-
tive process" (19822196), In this vein, it h.1 been further
argued that there is a tendency for the more powerful groups

within society to utilize criminal sanctions as a tool for
maintaining the subordinate status of the powerless group.

Àn illustration closer to home is the punitive societal re-

action to public drunkeness among Canadian Indians. As Ha-

gan (1977a) argues:

Indians more freguently than whites drink and re-
cover in public. There are differences in access
to, and preferences for, privacy in drinking.
Given the resulting group-linked differences in
behaviour, equal treatment of those who violate
public drinking norms cannot produce an equality
of lega1 outcomes. Indians and the subordinate
groups, wilI continue to populate, disproportion-
ateIy, ogr prisons until.surrogate. institutions of
privacy (example, overnight detoxication centres)
are developed as alternatives to incarceration
(p.509 ) .
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The failure of the criminal laws to protect the powerless

members of society reflects the seriousness of the problems

of inequality and power relations in the legaI system. Not-

withstanding the problems of inequality in power, the dia-
lectic model further argues that povrer is potentially avail-
able to the subordinate or povrerless members of society if
they become sufficiently organized to wrestle control or to

challenge the hegemony of the powerful groups. Consequent-

ly, the dominant groups'hegemony on the legal system is not

absolute nor is it immutable.

To lend substance to the foregoing exposition, it wilI be

helpful to consider a concrete example, of the relationship
between v¡omen and the law. The explicit and implicit dis-
crimination against women in the legal system has been de-

scribed in terms of a "double standard of morality and pow-

er" (Smart , 1976). Laws relating to such areas as rape,

prostitution, and paid employment have long been drafted to
perpetuate the dependency of women in society (Smart , 1976r.

Furthermore, the enforcement practices again reflect biases

towards Ìromen. À case in point is the enforcement of laws

relating to rape. Roberts (1983), for example, pointed out

that:
In Canada, 1968-1971, the chances of being con-
vícted of rape, if the victim reporÈed it to the
police, were between 1 and 2 out of 25. In 1972,
the conviction rate f or reported rape lras 5eo given
a 90eo unreported proportion, the true rate of con-
vicÈion for committed rapes is perhaps 1/2 of a
percent. Rape is easy to get avray with (1983:9).
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The laws have changed in several areas (example, family

and rape laws) as a result of the intense struggle by women

to change them. Women's struggle for equality in law has

brought changes but not equality (Chambtiss and Seidman,

19822147). rt is indubitable, that lacking economic, polit-

ical and social resources, in an adversarial system of jus-

tice which pits lawyers against lawyers in a struggle for
favourable outcome, women are in an unequal and disadvan-

taged position. Nevertheless, the dialectical model pro-

vides a viable explanation portraying how the weak struggle

to change existing Laws.

3.3.1 General Propositions of Conflict Theorv

The analytical conflict theory discussed earlier gives

rise to the following general formal propositions;

The base of capitalist political economy is the mar-

ket economy and the property relationship thereof.

The ruling class' capacity to control the economy de-

pends on its control over the means of production.

In the legal realm, the manifestation of the first

defense of the capitalist political economy is in

contract and property laws. Criminal laws' central

concern lies in property. To the extent that the law

reveals itself no place more forcefully than with re-

spect to property, one of the most desirable attri-

butes of those who appear in the criminal court,

1.
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2.

would be those possessing or seeming to possession to

some forms of property.

Just as the state must maintain neutrality in its me-

diating role between capital and labour in the capi-

t,alist political economy, judicial institutions ex-

isting within the state structure also need to

maintain neutrality in order to win the acceptance of

the tvro conflicting classes in society. WhiIe formal

eguality must be maintained in the lega1 sphere,

structured inequality prevails in the economic and

political spheres. Therefore, when sanctions are im-

posed, the most severe sanctions would probably be

imposed upon those members belonging to the l-ower ec-

onomic cIass.

The more power an individual possesses, the greater

is his ability to influence court decisions. Thus, a

simplistic application of conflict perspective would

predict that less powerful members of society wiII be

more likeIy to receive unfavourable treatment. How-

ever, povrer is situational, and in the context of the

criminal court the relative pov¡erlessness of certain

members of society may be more advantages than disad-

vantages. This is true because the relative power-

Iessness of women, by virtue of their weaker ties to

Èhe economic means of production, is not accompanied

by a dimunition in value and rank. Personnel in the

judicial system hold certain values that are shaped

3.
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by the achieved and ascribed status of the defen-

dants. Judicial paternalism which involves a povrer

relationship implies the need to protect and respect

females. To the extent that society holds the view

of women deserving respect and protection, therefore

female offenders are likely to receive more favoura-

ble decision outcomes than male offenders.

In a capitalist economy, the state performs two im-

portant functions: accumulation and legitimation.
Its efforts to maintain and enhance capital accumula-

tion must lead to protest by the working class whom

the efforts do not benefit. In meeting this chal-
lenge, the state wilI introduce measures to solve the

problem. Legislation that becomes law is generally

influenced by those who are politically and economi-

cally powerful. Thus where laws are stated that peo-

ple of all classes are equally likely to violate
them, offenders who are members of groups that are

politically and economically weak, or who belong to

non-white racial groupsr rnay receive less favourable

legal sanctions for violations than whites or those

who are more favourably situated.
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3.4 CONCT,USTON

The conflict theory, like its predecessor, did not emerge

unscalded from criticisms (wallace, êt âI., 1980; Dahren-

dorf, 1982; Ritzer, 1983; Bernard, 1983). Despite the nu-

merous criticisms directed at conflict theory, it should be

apparent that the consensus and conflict perspectives pro-

vide alternative images of how the criminal justice system

actually functions. In examining the day-to-day functioning

of the bail system, this writer recognized the applicability
of both theories to the interpretation of the system, aI-
t,hough, they emphasize different aspects. Dahrendorf as-

tutely summarized the two perspectives:

While the integration theory likens a society to
an ellipse, a rounded entity which encloses all of
its elements, conflict theory sees society as a
hyperbola, which, it is true, has the same foci,
but is open in many directions and appears as a
tension field of the determining forces (gva Et-
zione-HaIevy, êt â1., 1973:107).

The conflict perspective in law presupposes the existence

of inequality inequality not merely in terms of economic

or class, but ethnicity and sex as weIl. In the study of

bail disposition, social inequality and povrer occupy central

ro1es. It should be established by noyr that povrer is the

key to the understanding of inequality in the legal order

from the conflict orientation. Power does not reside en-

tirely within one group while totally absent from aII other

groups. Society is not clearly dichotomized into a ruling
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elite and a powerless mass (Turk, 1971233).13 In fact, the

concept of a ruling class does not appear in any of the ma-

jor conflict theorists such as SeIlin, VoId, Turk and the

early works of Quinney. Society, claims Turk, is "neither a

perfect cooperative of all for one and one for all ... nor a

Darwinian jungle" (1971 232) .

It is further argued that the ability of any group to

translate its values and interests into law depends not only

on the degree of political, economic and social poy¡ers which

these groups possess, but al-so how the passage of legisla-
tion is influenced by the constraints and contradictions in-
herent in the capitalist political economy. ÀIthough sourc-

es of poyrer are held by the dominant class it does not have

hegemony over it, for it is also potentially available to

subordinate classes. In the context of the capitalist econ-

omy, the state operates as a mediator with relative auton-

omy from the capitalist class between essentially two con-

flicting classes, capital and labour. In its mediating

role, the state brings about capital accumulation and simul-

I 3 Austin Turk's works are not free from criticism. Never-
theless, it should be pointed at the outset, that Turk is
a recognized leading figure in his discipline. Consis-
tent with many conflict theorists, such as Quinney, Turk
concentrated so1ely on the formation and enforcement of
Iaw. Consequently, neglecting the issue of the "causa-
tion of criminal behaviour" (Akers,1979:530). In addi-
tion, in the area of socio-Iegal literature, Turk tends
to dismiss as irrelevant the body of research findiDgs,
revealing the existence of a considerable consensus in
society¡ dcross race, sex and ager on the desirability
and seriousness of certain acts (1971 232') . The existence
of such widespread consensus runs counter to Turk's con-
flict position.

54



taneously enhancing legitimacy, which ultimately ensured the

long-term interests of the capitalist class. The differen-
tial enforcement of law is taken to reflect the differential
distribution of poyrer in society. This is not to suggest

that only povrerless people are criminalized. But in gener-

ê1, it is argued that the more povrer a group has, the less

Iikely it will feel the full weighÈ of the harshness of the

Iaw. The enforcement of law must be seen in terms of the

historical process and the existing social and political

conditions in which laws emerged (see drug faw for clearer
illustration). Consequently, factors outside the lega1

boundaries can be conceived to influence bail decrslons.

Laws are legislated and enacted in our society with the

principal intention of deterring certain acts in order to
ensure social harmony for capital accumulation to take

place, which leads to the survival of the capitalist politi-

cal economy. Since, certain laws may not be favourable to

certain members in society, especially the working cIass,

inequality in the administration of justice may emerge. Ex-

tra-legaI factors such as the defendant's economic status

and social status may influence the equitable administration

of justice. In view of the foregoing literature review and

theoretical discussion, this writer has adopted the position

that the conflict approach on law offers a more powerful ex-

planatory scheme than those presently available for this re-

search.
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Chapter IV

METIIODOT.OGY

4.1 INTRODUCTION

The purpose of the bail Iaw, as previously noted, is to

insure the presence of accused persons for trials by devices

which wiIl guarantee maximum safety to society and at the

same time impose a minimum restraint upon the accused. For

present purposes, the important question vras whether a de-

fendant's social characteristics, that is the extra-1egal

variable5, affected the type of release condition offered or

the amount of dollars required for release. The extra-Iega1

variables chosen for this study are race (white and non-

white), socioeconomic status (hereafter SES), sex, â9e and

residential status of the offender, dichotomized as perma-

nent place of residence and no fixed address. The dependent

variables are types of release (undertaking to surety) and

the actual dollar amount of baiI. The legal variables are

prior criminal records, seriousness of the offences and the

number of charges.

The methodology for this research practice

to suit the research problem at hand and does

completely fo1low previous or current designs.

Yras designed

not model or

Inasmuch as
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this investigation may suggest the need for a further bail
reform, the primary thrust was to explore and try to account

for the variation in bail dispositions

4,.2 SOI'RCE OF DATA

The data for this study were obtained from Police Court

Files of offenders appearing for bail hearings in the month

of April, 1986, in the Provincial Judges Docket Court at the

Pub1ic Safety Building. The sampling frame for this study

included both indictable and summary offenses from the 1st

of Àpril to the end of April 1986.14 The reason for choosing

this time frame vras determined largely by the availability
of the data source. Preliminary court monitoring at the

Provincial Judges Docket Court at the PubIic Safety Building
(which is normally the court of first appearance) from No-

vember 1984 to January 1985 led the author to believe that

the number of cases vras higher than for the same time during

the previous year. A report submitted by a court monitoring

group for the John Howard Society further confirmed the in-
crease in case volume as compared to previous years. Thus,

14 The criminal code divides offenses into two categories:
( 1 ) indictable of f enses and Q) of f enses punishabie upon
summary conviction. Generally, indictable offenses are
considered more serious under the Criminal code. It in-
cludes rape, murder, armed robbery with maximum penalties
ranging from tyro years to life irnprisonment. Conversely,
summary offenses comprise of less serious crimes. They
include offenses such as common assault, disturbing the
peace, irith a maximum penalties not exceeding 6 months
incarceration or $500 fine. CIarke, et aI., (1977 ) pro-
vides a detail account of both offenses.
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it rras not surprising that 435 bail hearing cases y¡ere

collected for this study during the month of April.

The unit of analysis $ras the arrested defendant who had

been charged with either summary conviction offences or ind-

ictable offenses. Defendants whose cases were finally dis-
posed of at first court presentation y¡ere excluded because

no pretriat release decisions were made for them. I s Cases

not admitted to bail because defendants were remanded to

custody were also excluded. 1 6 Cases where pretrial detention

was mandatory, such as those involving 1st and 2nd degree

murder, high treason and sabotage nere also excluded. Fi-
naIIy, in the event of multiple defendants, each individual
was taken as a separate case.

It is noteworthy to point out that this study does not
concern itself with defendants in the initial stage of
criminal processing, that is, at the point of arrest by
an officer of the law. Neverthelessr Ern explanation of
an important development in the Reform act is warranted.
Under the 1972 Bail Reform Act, appearance notice (s. 448
forms 8"1) vÍas introduced as a social equalizer. An ap-
pearance notice is normally issued by a police officer
commanding the accused's attendance at court at a partic-
ular time and place. This is only issued when the police
officer is unable to show justifiable cause for arresting
the accused. Ifr on the other handr ârr appearance notice
is not given at the time of an alleged offense, a justice
of the peace I after deciding that the evidence is suffi-
cient, will issue a summon, which orders the accused to
appear in court.

This exclusion is justified on the basis that only 5 per-
cent of the defendants nere denied bail. Since the bail
denial cases were so few, it would not influence the
overall analysis.
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The sample chosen for this study did not represent the

total population of bail hearing appearances in both Court A

and B in this one month in the Provincial Judges Ðocket

Court in Winnipeg. However, virtually all except for a few

arraignment hearings from these two courts were unavailable.

Moreover, cases heard in Courtrooms C and D were unavail-
able. In view of the above, availability sampling was used

based on the fact that the probabiJ-ity of selection of each

unit of data sras not known. Às a result, subjects were se-

Iected as they become available within the stipulated time

frame. This sampling procedure can be informative, espe-

cially when litt1e is known of the population under investi-
gation. It does, however, Iimit generalization that can be

drawn from the findings.

4.3 FACTORS CONSIDERED BY THE SI\'DY

Introduction

Conflict theorists have typically regarded the adminis-

tration of justice as a process of differential criminaliza-
tion, guided by group interests, and prejudically based on

personal extra-Iegal attributes (noted earlier).
not an unfounded position.

This is

Previous research bearing on the influence of extra-legaI
factors in dispositions has provided support for the con-

flict position. Studies based on both capital and non-capi-

ta1 cases in the United States have found sentencing differ-
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entiation for social variables, and suggest the presence of

differential treatment (Partington, 1965; Nagel, 1969; 9ro1f-

gang and RiedeI , 1973). Consequently, if judicial decisions

are made according to a host of extra-Iegal factors, includ-

ing race, social class and sex, then the mechanism of crimi-
nal dispositions is consistent with the conflict perspec-

t ive.

This, however, does not seem to be the case (Greenr 1961¡

Chiricos and gla1do, 1975). For example, Green (1961) argued

that correlations between race and social classr on the one

hand, and severity of penal sanctions, oD the other, are

spurious and should disappear with the introduction of con-

trol factors which are legally relevant (i.e. nature and

number of offenses and of the offenders's prior record). To

this extent, the support for the conflict paradigm is under-

mined. In order to test the validity of the conflict posi-

tion, this paper afforded an empirical assessment of the

conflict orientation.

4.4 VÀRIABT,ES OPERÀTIONAT,I ZÀTION

This study examined for each defendant a number of vari-
ables including socioeconomic status' (hereafter referred to

as SES) sex, race, residential status, â9ê, criminal record,

the types of bail received, the seriousness of the offences

and the number of charges.

60



4,.4.1 Extra-leqal Variables

4.4.1.1 Socio-economic status

Socio-economic status refers to a ranking system based on

income, prestige, education or power. A person's rank based

on these standards is his or her socio-economic status. So-

cioeconomic status has been of interest in criminological

research for many years. The study of socioeconomic status

as an extra-IegaI variable and its implications to sentenc-

ing outcomes has been well-documented by Hagan ( 1 974b) .

There is a substantial body of research Iiterature which

emphasizes the importance of socioeconomic status as an es-

sential tool in examining bail decisions. Skolnick (19671,

for instance, found that offenders from lower economic stra-
ta experienced differential bail dispositions compared to

offenders from higher economic strata. GeneraIly, research

conducted in the United States has suggested that judges

might convict more often, assign higher bail amounts or ref-
use to grant bail to blacks or persons in lower status occu-

pations (Bee1ey, 1966¡ Frazier, et âI., 1980; Nage1, 1983).

Canadian research in this area of pretrial release deci-

sion and socioeconomic status has provided findings consis-

tent with the American studies. AIl in all, pretrial deci-

sions have tended to be biased favourably tov¡ard those who

are of higher socioeconomic status (Hagan, 1974¡ Morris,

1984).
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Several indices for assessing the subjects' SES are

available from the social sciences. The three common indi-
ces, as noted earlier, are income, occupation and education.

A def endant's occupation v¡as used as a measure of his socio-

economic status. The Blishen and McRoberts' (1976) scale

wilI be used to establish the defendants' socio-economic

status.

In cases where the occupation vras not explicit, such as

'labourer', the mean score for all such occupations (i.e.

aIl labourers) sras given. Preliminary court monitoring has

sbown that most defendants would be unemployed. In such

cases, the last known occupation of the subject was consid-

ered. The last known occupation of the offender was consid-

ered important because' in bail decision consideration, Judg-

es may view differently between two types of offenders, one

who has been on welfare for a long time and the other who

has just recently been unemployed.

&.4.1 .2 Race

The concept of race as it influences judicial disposi-

tions is perhaps one of the most frequently considered of-
fender characteristics. As early as 1948, in the United

States, Lemert and Rosberg, found that race was a signifi-
cant variable in judicial sentencing in the Los Angeles re-
gion. Thornberry (1973) examined dispositional data from

the Philadelphia birth cohort study.
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blacks were treated more severely than their white counter-

parts. Nagel (1983) using 5,594 defendants first arraigned

in criminal court, found that race does influence pretrial

decisions. Blacks tend to face higher bonds if bail is set

and Caucasians are more Iikely to be offered cash alterna-
tive, instead of bond as condition for release.

Generally, the major thrust of Canadian research in this
area has been towards ascertaining the extent to which non-

white defendants receive differential treatment in the crim-

inal justice system. Such focus has been pitifully limited
in terms of a comparison between whites and non-whites.

Nevertheless, the general consensus of existing studies re-
vealed a disproportionate representation of non-whites as

compared to whites in Canada's penal institutions.lT For ex-

ample, Bienvenue and Latif's (1974) analysis of arrest sta-
tistics, revealed that native Indians are "grossly over-

represented" in the arrest rates of Winnipeg. Unfortunate-

Iy, these researchers did not attempt to relate the differ-
ential arrest rates to socio-economic variables. Neverthe-

less, Bienvenue and Latif speculated that the

over-representation of native Indians may be the result of

their minority status and of certain ecological factors:
Since native peoples are concentrated in a low'in-
come area of the city, differential rates and dif-
ferential police surveillance needs to be taken

17 In Canada, persons sentenced to
prisonment are transferred to
Those sentenced to less than trûo
within the Provincial correction

two years or more of im-
FederaL penitentiaries.
years, serve their term
system.
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into account. These factors may be especially im-
portant in explaining the high arrest rate ... (P.
10).

À valuable addition to Canadian research literature was Ha-

gan's comparative study of the working of criminal justice

between rural and urban areas (1977a). His research estab-

lished that there was a marked trend towards equal or legal-
istic treatment of native offenders in urban communities.

However, because of the difference in ability or willingness

to pay such fines, native Indians lrere incarcerated at a

higher rate than whites, and

assuming that willingness and abitity to pay fines
could be empirically distinguished and that dif-
ferences could be attributed reliably Lo the lat-
ter, then, it could be argued that the absence of
residual differences in treatment indicate dis-
crimination. In short, there are instances where
equality of treatment might be caIled discrimina-
tory (1977b: 1 70 ) .

More recently, research by Morris (1984) on the "widening

the net" issue as a prison alternative, demonstrated results

consistent to Nagel's (1983) tinaings. Using a random sam-

pIe of defendants from three Toronto jaiIs, she found that

there yrere significant statistical differences between

blacks and whites in pretrial release decisions. Race is,
therefore, included because of the possibility that non-

white bias experienced by defendants might lessen their
chances of receiving bail or negatively effect bail disposi-

t ions.
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In Èhe Provincial Judges Court in Vlinnipeg, Blacks and

Asians comprise a small portion of the daily case volume.

Native Indians and whites together form the bulk of the low-

er court case-load. To evaluate the hypothesis that race

makes a difference in the types of pretrial release and the

amount of bai I set , rac ial groups were dichot,omized into
whites and non-whites. 1 I

4.4.1 .3 Sex

Studies that have examined whether a defendant's gender

affects decisions have arrived at varying conclusions. The

extant research suggests that women are accorded preferen-

tial treatment over men (Swigert and FarrelI, 1977; Bern-

stein et â1., tr979). Conversely, available research also

suggests that men are accorded lighter bail dispositions

than yromen offenders facing similar charges (Bernstein et

aI., 1977b). In addition, investigations on the effects of

gender on dispositions have also found no significant dif-
ferences between male and female offenders (Green, 1961¡

Rottman and Simon, 1975¡ Pope, 1975).1s

l8 Status Indians and Metis, Asians and blacks are included
in the category of non-whites.

ls RecentIy, feminisÈ criminologists have argued that varied
treatments of female offenders by the court rùere based on
the perceptions of the court on the types of offences
committed (Smart, 1977; Chesney-Lind, 1978; Reid, 1985).
I f the activity is unf eminine (violent ) ttre court seems
like1y to respond harshly. Conversely, female misconduct
is overlooked to accorded more lenient treatment if she
conforms to female sex-role expectations.
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These disparate findings emerge largely from research

into the sentencing stage in the criminal justice system.

The existing research of gender on criminal court disposi-
tions, however, especially in the early stages of criminal
processing, has produced consistent findings. Sex discrimí-
nation exists, and findings tend to show that the bias fav-

ours women during the pretrial stage.

Nagel (1969) using 2,930 larceny and assault cases, found

that in pretrial procedures, male defendants are much less

likely than female defendants to be released on bail. In a

systematic evaluation of the relationships between sex in

various stages of the criminal justice system, Nagel and Ha-

gan (1982) offer several- tentative conclusions. Women nere

found to be more likely than men, other things being egual,

to be released on their own recognizance. In a more compre-

hensive study, Nagel and Hagan (1983) research of 9,068 de-

fendants prosecuted in ten federal jurisdictions between

1974 and 1977 reported a pattern similar to t.heir earlier
1982's findings. For defendants, gender affects the first
decision on type of release, with females being more Iike1y

to receive the less restrictive release options.

Finally, Kruttschmitt (1984) systematically examined the

relationships between sex and both pre and postconviction

decisions. She affirmed previous research findings when her

data revealed that sex does have a significant effect on

pretrial release, with decisions favouring female more than

male defendants.
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4,.4.1 .4 Residential Status of the of fender (nes)

The strength of the community roots of the offenders in

determining the types of pre-trial release decisions vlere

considered important during bail- hearings. This assumption

is based on the belief that under normal circumstances where

the offences do not fall under the mandatory detention

clause, the offender with some kinds of community ties, for
example, a permanent fixed address, wilI normally receive a

more favourable bail dispositions than a transient offender

who has no community ties (Frazier et af., 1980; Nagel,

1983). The explanation for this assumption is tied-in with

the ideology underlying the whole pre-triaI release system.

The ideology that underpins the bail system is the assur-

ance that the accused will appear for Èrial on the stipulat-
ed date set by the courts. Offender without a fixed address

would be perceived as posing a greater risk of non-appear-

ance as compared to those with a more permanent address, and

more established community roots. In brief, the offender

that is able Èo show some kinds of community ties such as

having resided in the current address for a certain length

of timer or having a family would generally be released on

less'onerous conditions, because it is deemed that the of-
fender has much more to lose by his non-appearance as com-

pared to one h,ithout any community ties. It was therefore

reasonable to assume that judges would generally impose less

punitive pretrial release conditions to offenders who had

strong community roots as compared to those who lacked them.
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Despite this expectation regarding the relationship
between the community ties of the offender and the types of

pre-triaI release decisions, one must advance this relation-
ship rather hesitantly, since the existing research is by no

means consistent. Ebbesen and Konecni (1975), in a U.S.

study comparing factors used by judges in making bail deci-

sions, found that in a controlled research situation, judges

were strongly influenced by defendant's ties to the communi-

ty as opposed to other factors such as prior criminal record

and severity of the offence. But, when judges yrere con-

fronted with actual bail hearing cases, bail decisions $rere

based almost exclusively on the district attorney's recom-

mendations. The influences of the severity of the crime and

local ties had little influences on judges' decisions.

More recently, research by Frazier et â1., (1980) on pre-

trial release and bail decisions demonstrated that community

ties accounted for the most variation concerning the deci-

sion of whether a defendant was released on own recognizance

or money was required for release. The criminal records and

seriousness of the offence of the defendant did not seem to

have a major influence on the first stage of the bail deci-

sions.

Similar to Frazier et

tent to which community

utory prescribed factors

sion. She found that

âI., (1980), Nagel examined the ex-

ties noted as one of the non-stat-

influence pretrial release deci-

those defendants with "substantial
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community ties (employment, long

family relationships), $rere more

for release on own recognizance",

nity ties found it very difficult
lease (1983:496).

1. Release

2. Release

3. Release

tionsi

In the present study, community ties were represented in

terms of the residential status of the offender. The resi-
dential status of the offenders who appeared for bail hear-

ings nere grouped into three categories: those with perma-

nent address, those who had no fixed address and those who

resided outside the province of Manitoba.

&.&.2 Leqal Variables

4.4.2.1 Bail specifications (forns of pretrial release)

Essentially, four forms of bail or conditional release

were employed frequently in Winnipeg. These vrere

term residence and close

likely to be recommended

while those with no commu-

to secure this type of re-

own undertaking;

own recognizancei

onn recognizance and sureties with condi-

on

on

on

4. and release with sureties and cash deposits.

Whichever of the four forms of bail was employed, the un-

dertaking yras usually conditioned for the personal appear-

ance of the accused in the court having jurisdiction. For

example, in conventional bail, i.e. cash and surety, the de-
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fendant simply deposited the full amount in cash, ðs stipu-
Iated by the court, to be refunded if he appeared as re-
quired and forfeited if he did not.

Àn index of the administrative practice in Winnipeg for
fixing the amount of bail during the preliminary court moni-

toring is presented in Table 1.

TABLE 1

Classification of Offences and Amount of BaiI Set obtained
from Preliminary Court Monitoring Sessions at the

'Provincial Judges Courts ( 1 985) '

Offences Median amount of bail
Drinking and Driving $500

Assault. Causing BodiIy Harm (aCgH) $1000

Sexual Assault $3500

Armed Robbery $5000

Theft(Over $200) $ZSO

Breach of recognizance $500

Others (mischiefs, etc. ) $gOO

Notes:

Approximately 100 cases were collected during the preliminary
court monitoring sessions.
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One other form of bail commonly used in the Provincial

Judges Court is release by a judge on the defendant's onn

recognizance. That is based on the defendant's unsecured

promise to appear in court on a specific daÈe and time.

Norma1ly, no post-release conditions or supervision sras re-
quired for own recognizance release.

In this study, pre-trial release is operationalized into
three categories; release on own undertaking, release on own

recognizance and release on ov¡n recognizance with sureties

and conditions.

4.4.2.2 Prior crirninal record

Generally, the def endantI.s criminal history was thought

to be related to his future criminal behaviour (C1arke,

Freeman & Koch, 1976¡ Pope, 1978r. The axiom, "once a

thief, always a thief", reflects the belief in the long his-
tory of Western law. Thus, the defendant's criminal history
would influence Lhe risk of his non-appearance for trial at

a future date. Criminal history or record provided an over-

al-l measure of the offenders' previous exposure to the crim-

inal justice system. This included not only the number of

convictions but also seriousness of the pri_or convictions.
Therefore, the offender's criminal history was considered

important in arraignment hearings.
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&.&.2.3 Seriousness of the offences and the number of
charges

The offense with which the defendant was charged was ex-

pected to be related to bail risk for the same reasons as

yras criminal history. Furthermore, it was assumed that
those charged with serious crimes y¡ere presumed to be more

rel-uctant than others to appear in court and face possible

punishment. The type and seriousness of the offenses $ras

defined on the basis of the seriousness scale developed by

Kueneman and Linden (1983) in their study of the Winnipeg

Juvenile Court. The Kueneman-Linden seriousness scale

closely followed the SelIin-WoIfgang (1964) scaIe, but with

the anomalies removed. This scale is presented in Appendix

À.

MuItiple charges in the Provincial Judges Docket Courts

are common. If more than one charge was filed against the

defendant, as was commonly the case, the Kueneman-Linden se-

riousness scale was employed as a weighting scheme for the

principal case. For example I a defendant may have been

charged for physical assault and may also face other charg-

€sr such as i1}egal possession of vreapon, uttering threats,
resisting arrest and mischief, in conjunction with the as-

sault charge. In such cases, the seriousness scale was used

only for the criminal charge that carries the most serious

penalty upon conviction of the offender.
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4.5 STATISTICÀL TECHNIOT'ES EMPTJOYED

Statistical analysis of the Bail data vras of a three

stage nature. The first stage involved a preliminary de-

scriptive analysis of all the variables under investigation.
The overview of the variables v¡as fruitful in providing a

general picture of the distributional characteristics of the

defendants processed through our system of justice.

After the preliminary examination of the distributional
characteristics of each of the variables, sets of relation-
ships between variables yrere investigated. Cross-tabulation

analysis vras employed to examine the relationship between

two variables. The Pearson correlation coefficient (n) or

Pearson Product-moment 'correlation nas used to measure the

direction and strength of the relationship between two vari-
ables. This measurement technique ranges from -1.00 to
+1.00, with the former signifying a perfectly negative cor-
relation and the Iatter a perfectly positive correlation.
In addition, the absolute value of'R'can be used as an in-
dex explaining the strength of the relationship. The closer

to 1.00 in either direction, the greater the strength of the

correlation. Since the strength of a correlation is inde-

pendent of its direction, yre can say that -.'1 0 and +. 10 are

equal both in strength, that is both are very weak.20

20 To employ Pearson correlation coefficient, it is required
that the variables must be measured at the interval lev-
eIs. Several social science methodologists, however ¡ ãt-
gue that the Pearson coefficient may be used even if the
data satisfy only the assumptions of ordinal-Ievel meas-
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FinalIy, a multivariate analysis vras performed to

evaluate the importance of a single independent variable on

the dependent variable while simultaneously controlling all
other variables. Multiple regression analysis was employed

in this stage. MuItiple regression is a technique which an-

alyzes the relationship between a dependent variable and a

set of independent variables. Generally, regression re-
quires that all variables are measured on an interval or ra-

tio scale. "These restrictions are not absolute, however"

(Nie, êt â1., 1975:320). AII nominal variables were entered

into the analysis as dummy variables. The F test v¡as used

to test significance in the multiple regression analysis.

It is a test of statistical significance between the depen-

dent and independent variables. This test would indicate

the probability that an observed relationship could have oc-

curred by chance. To put it differently, the test is used

to establish whether or not the regression analysis is sta-

tistically signif icant. A relationship which has a prob-

ability of occuring by chance no more than 0.05 percent of

the time wilI be accepted as a statistical significant rela-
tionship. In social science research, common values of sig-
nificance are frequently set at the .05 or .01 levels.

The F testr ês seen in the foregoing discussion, refers

to statistical significance of relationsbips between vari-

ables. This, however, does not mean that a relat,ionship is

urements (spss | 1976¿276).
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significant in the sense of

issue of the strength of the

ferent from the statistical
( ttagan , 197 4b: 3 61 ) .

a strong relationship. The

relationship is completely dif-
significance of a relationship

For example, it is customary to assess the strength of a

relationship by simply noting the significance IeveI at-
tained in a test. For instance, if one test were signifi-
cant at the .001 leve1 and another at the .05 level, the

former would be viewed as t.he stronger of the two. Viewing

these two significance levels indicates in which case confi-
dence in a relationship lies. This can be deceivingr âs the

significance leveI attained depends largely upon the sizes

of the samples used. If the samples are very large, it is
easy to establish significance for even a very slighÈ reLa-

tionship (BIalock, 19792162). This means, in effect, that
with a large sample, very littIe is indicated by a statisti-
calIy significant relationship. Consequently, a measure of

association is reguired.

In regression analysis, the strength of the relationship
can be described by examining the coefficient of determina-

tion R square. The absolute value of R square can be used

as an index explaining the strength of the relationship. R

square denotes the proportion of variation in the dependent

variable as a result of the introduction of an additional
independent variables. It ranges from a minimum of zero to
a maximum of 1.0. Consequently, it serves as an index of

the strength of the relationship.
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IL.6 FORMT'LÀTION OF HYPOTT¡ESES

the amounts and types of bail set has,

relatively unexplored area in judicial

especially true in the Province of Mani-

careful and systematic examination into
amounts and types of bail dispositions

The disparity in

to date, remained a

research. This is
toba. Therefore, a

differences in the

seemed warranted.

For the purposes of this research, Iegal variables con-

sisting of prior criminal record, nature and number of

charges were controli.ed in order to obtain a more accurate

assessment of the role of the extra-legal variables. It
has, however, been argued that such a technique often re-
sults in reducing the relationship between extra-legal vari-
ables and dispositional outcomes to lhe point of spurious-

ness (fhornbeÊty, 1979) . This is because extra-1ega1

variables, for example race and SES, vrere either unrelated

to dispositions or h'ere only spuriously related, since most

of their effects would be explained by the legally relevant

variables. Nevertheless, some researchers, using the above

strategy, have found decision-making bias in terms of extra-
lega1 variables such as race and socio-economic status
(thornbetty, 1973297; Hagan , 1974:1 16; Holland and Johnson,

1979:230). Hagan, for example, concluded that "the related
infLuences of race and socioeconomic status remained modest,

but stubborn in their apparent causal influence ... even

when the legal variables of current offence, number of

charges and prior record were held constant" (19742116).
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Pretrial research in Manitoba is virtually non-existent.

Consequently, t.his study on pretrial release decision is
more descriptive and less analytical. In other words, this
study was mainly exploratory, aimed more at discovering im-

portant variables influencing pretrial release decision

rather than subjecting the pretrial release system to in-
depth statistical analysis. It is with the above in mind

that this study also empirically assessed several main com-

ponents of the structural conflict theory, drawing heavily

from Chambliss and Seidman's (1982) theory of law.

The hypotheses for this study are as follow:

1. When alI contributing factors are considered simulta-

neously, the residential status of lhe offender (per-

manent versus no fixed address) will have a signifi-
cant positive influence on the types of pre-triaI
release decision.

2. When all contributing factors are considered simulta-

neously there wilI be an inverse relationship between

socio-economic status and types of pretrial release

decisions.

3. When all contributing factors are considered at the

same time, there will be a higher proportion of male

defendants released on severe pre-trial release con-

ditions than female defendants.

4. Vlhen all contributing factors are considered at the

same time, there will be a higher proportion of non-
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white receiving severe pre-trial

than white defendants.

release decision

5. I{hen aI1 contributing factors are considered simulta-

neously, the actuaL dollar amount of bail required

for release will be higher for those defendants hav-

ing low SES as compared to those having high socio-

economic status.

78



Chapter V

DATA A}¡ÀLYSIS

5.1 INTRODUCTTON

This chapter presents, describes and analyzes the hypoth-

eses for this study. Data collected for this study vrere an-

alyzed by using the Statistical Analysis System (SaS), a

software system provided for social science research.

5.2 CHÀRÀCTERISTICS OF THE OFFE!ÍDERS IN 1"I¡IS STI'DY

5.2.1 Sex

À total of 435 cases $rere collected for this study"

Three hundreds and seventy five cases of the offenders or 86

percent vrere male. Female constituted the remaining 14 per-

cent of the cases. This distribution of male and female of-
fenders was fairly consistent with previous studies in both

the United States and Canada concerning pretrial release de-

cisions (Nagel , 1981¡ Nagel, et aI., 1983; Morris, 1984).

5.2,2 Àoe

The ages of the defendants ranged from 18 years to 65

years. The largest category, representing 27 percent of the

defendants, yras the 18-21 year category. The age categories
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of 22-25 years and 26-29 years followed in terms of frequen-

cy with percentages of 23.6 and 13.7 respectively. Only

14.9 percent of the defendants were in the 38+ category.

Àge as a significant factor in influencing bail decision has

not been widely researched, therefore it yras difficult to

draw any kind of firm comparison with other findings. None-

theless, consistent with studies on sentencing, the I{innipeg

Courts were dealing largely with a fairly young population.

Age yras categorized into 6 groups in the following table for
simplicity of viewing. However, in the regression analysis,
the factor age was analyzed as a continuous interval vari-
abler so that valuable information will not be lost.

A frequency distribution of the defendants'

ries is presented in Table 2,

age catego-
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TABLE 2

Frequency Distribution of 435 Offenders by Age For the Month
of Aprif 1986

Aqe Freguencv Adìusted Frequency

Percentaqe

18 21

22 25

26 29

30 33

34 37

38+

118

103

60

58

31

65

27

24

14

13

7

15

TotaI 435 100e"

Notes:

As a result of the rounding of percentages within each
category, the total percentage may not add to 100 percent.

5.2.3 Race

Four racial groups yrere observed among the bail appli-
cants: Caucasians, Native Indians (status, non-sËatus and

metis), Blacks, and Asians. Fifty-seven percent of the de-

fendants were caucasians. Native Indian offenders followed

with a frequency of 39 percent. Other racial minority
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groups together constituted about five percent of the of-
fenders. There were 20 offenders for whom on information on

race Y¡as unavai lable.

A frequency distribution concerning the variable race of

the offenders is presented in Table 3.

TABLE 3

Freguency Distribution of 415 Offenders, by Race for the
Month of Àpril 1986

Race

Caucasian

Native Indians

East Asians

Blac ks

Freguencv Àdiusted Frequencv

Percentage

241

158

11

5

58

38

3

1

TotaI 415 100eo

Notes

There yrere 20 cases where the raciaL categories of the
offenders were unavailable.
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5.2.tL Socio-Economic Status (SBS)

The SES of the offenders ranged from those unemployed to

those with professional occupations. The majority of the

offenders were unemployed or on welfare (SS percent) and the

next largest group vras those in unskilled labour (18 per-

cent). In other words, measured according to the Blishen-

McRobertrs SES scale, approximately 89 percent of the defen-

dants nere in the lower-class category. Less than 9.2

percent of the defendants were in the middle-c1ass range,

while the remainder comprising about 3 percent vrere in the

upper-cIass category.

The occupations of 423 offenders that appeared for arr-
aignment hearings are presented in Tab1e 4.
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TABLE 4

Frequency Distribution of 423 Offenders by Occupations for
t.he Month of Apr i I 1 98 6

Occupations Freguencv Adiusted Frequency

Percentage

Unemploy ed/weLfare
Unskilled labourer
SkiIled labourer

Coaches, instruct,ors
Denta1 hygenists
Teachers

Accountants, economists
Biologists, managers
Management positions

232
76
67

39

trtr

18
16

9

TotaI= 423 1 00%

Notes:

There are 12 cases where the occupations of the defendants
were not available.
As a resuLt of the rounding of percentages within each
category, the total percent,age may not add up to 100 percent.

5.2.5 Residential status

Àt the time when these data were collected, approximately

84 percent of the offenders appearing in court had a perma-

nent place of residence in the province. Sixteen percent of

the offenders appeared in courts without any known address,
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and seven percent had their permanent addresses outside the
province of Manitoba. offenders with known addresses out-
side the province consisted of only 7 percent of the totar
number of cases. This third category will be merged with
those that had no fixed address at the time of their arr-
aignment hearings.

Tabre 5 shows the residentiar status of the offenders at
the time they appeared for their arraignment hearings.

TABLE 5

Freguency Distribution of 435 Offenders by the Variable
Residential Status for the Month of April 1 986

Residential Status Freguencv Adiusted Freguencv

Percentaqe

Permanent Address

No Fixed Address

Outside Manitoba

364

68

3

84

16

0.6

TotaI= 435 100eo
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5 .2.5 Convictions

The defendants in the present study, emerged as a fairly
criminally-oriented group. About 70.6 percent of the defen-

dants had some prior criminal history. Only 29.4 percent

had no prior criminal conviction. SpecificalIy, 13 percent

had 1 prior conviction and 43 percent had 2 to 9 prior con-

victions. Forty-four percent of the cases had more than 10

prior convictions, yrith a maximum of 34 prior convictions.
For the purpose of tabulation, prior conviction tras categor-

ized into 6 groups. However, in the actual regression anal-
ysis, this variable ¡¡as introduced into the model as a con-

tinuous variable.

À freguency distribution of the prior criminal history of

the offenders is tabulated in table 6.
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TABLE 6

Freguency Distribution of the Offenders Prior Criminal
Hi story

Prior Convictions Freguencv Adiusted Freguencv

Percentaqe

0

1-2
3-5
68
9 11

12+

126

103

81

45

33

41

29

24

19

11

I
10

TotaI 429 100e"

Notes:

There are six cases where the offenders' prior convictions
were unavailable.

5.3 CHARACTERISTICS OF TIIE OFFENCE

The offences committed by the sample of bail applicants,
ranged from attempted murder to mischief" The most frequent

offence committed was assault which constituted about 26.2

percent. The second and third most common offences trere

shop-lifting and forgery (fraudulent used of credit-cards,
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cheques etc.), with percentages of 16.78 and 10.11,

t iveJ.y.

respec-

All in a11, those offences that occurred most frequently
vrere property (break, enter and theft for both residential
and commercial buildings) and against persons, with percent-

ages of 46 and 41.2, respeciively. Violation of those parts

of the Highway Traffic Act that are in the criminal code

constituted the least of the overall court cases in Vlinnipeg

(.5 percent). MuItiple charges were fairly common. Àbout

one-third (gl percent) of the offenders had more than 1

charge and 14 percent had between 3 to 10 charges with a

maximum of 31 charges.

A frequency distribution of the characteristics of the

offence committed by the offender is presented in Table 7.
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Persons

Murder:4

Sexual Assau]-t:1 O

Aggravated Assaul.t=32

Common ¡A'ssau].t:82

Armed Robbery:f,Q

Utter Tt¡reat s:29

Prost itr¡t ions:2

Tab]-e 7

Frequencv Distribution of 435 Offences Committed

in ttre Monttr of A,pri]- 1986

Property

Forgery:44

Trepassing=1

Mi schief ( ower

MÍschief (under

Commercial B &

Commercia]- Il &

N 179 <41%)

HTA

A Ic otro I: 1

Dr i wi n9:1

$1ooo)=7

$1ooo)=13

E(ower $1OOO):18

E(under $1OOO):55

Automobile (theftl=7

Residential B & E(ower $1OOO)=12

Res ident ial B & E ( under g-1 OOO ) :29

Possession of StoIen Goods:14

Othe r s

FaIse Statements:1

Possession of. Weapons:15

Misled Police Officer:5

Obscene Phone Cal-]-s=2

Di sorderly Condr¡ct:31

N : 2Oo (46%)

Tota 1 435 <'l OO%)

a9

N 54 ( 12 .4%,



5.3.1 Bail Specifícations

Of the 435 bail applicants I a total of 413 received pre-

trial decisions releasing them from custody. The remaining

twenty-tvro cases or 5 percent of the offenders were denied

pretrial release. Out of the 5 possible out,comes in a pre-

trial hearings, only four types of release were observed.

Offenders released on their own recognizance made up the ma-

jority consisting of approximately 54 percent. The next

Iargest category of types of release was released on own un-

dertaking, comprising approximately 27.58 percent. Offend-

ers released on the condition where some forms of sureties
were required comprised about 12,4 percent. Less than one

percent of the offenders vrere released requiring cash depos-

its and sureties. Only these three categories with the

largest number of offenders were used for analysis.

A frequency distribution of 413 offenders by types

pretrial release is presented in Table 8.

of
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TÀBLE 8

Frequency Distribution of 413 Offenders by Types
Release Decision for the Month of Àpril in the

Provincial Judges Court

of Pretrial
Winnipeg

BaiI decisions

Undertaking

Recogn i zance

Recognizance &

Cash deposits &

Freguencv

120

237

54

2

Adiusted Fresuencv

Percentaqe

27.58

54.48

12 .41

0.46

Surety

Surety

Total= 413 100e.

Notes:

Twenty-two defendants or 5 percent were denied bail.
These cases vrere hereafter excluded from the analysis.
As a result of rounding of percentag€s, the total
percentage may not add up to 100 percent.

5.4 AIIATJYSIS OF VÀRIÀBTJES AFFECTING DISPOSITIONS

MuItiple regression analyses were performed to assess the

hypotheses presented in Chapter three of this thesis. prior

to the application of multiple regression, the data vrere ex-

amined to ascertain that none of the four basic assumptions

underlying multiple regressions vrere violated.
tests were conducted for:
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1. non-linearity between the independent and dependent

var iables;

multicollinearity between and among the variables;
and interaction effects among the variables in this
study (Nie et â1. , 1975) .

The fourth assumption concerning the stipuration that the

variables are measured either on interval or ratio scale had

been met. Dummy variables were created for any nominal

variabres. Arthough one of the dependent variabres (types

of rerease) is measured on ordinar rever, there are strong

arguments for assuming that the use of parametric statistics
with this type of measurement will not confound the anaryses

(Bornstedt, et al., 1971). The sample usedr ês noted earli-
êrr r{as nonrandom. The nonrandomness of the sample should

not pose a major problem as randomization is only required

if the researcher's task is not descriptive but inferential
to the general population.2l

2.

)

5.4.1 Linearitv

One of the fundamental

is that the relationships

dent variables are linear.
dent variables had l-inear

assumptions underlying regression

between the independent and dêpen-

To ensure that certain indepen-

relationship with lhe dependent

21 It should be noted that although
this study was not randomized,
still relevant to this study in
whether the variables under study
lated.

the sample obtained for
significant tests are
terms of ascertaining
are significantly re-
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variables the following tests vrere performed:

Scatterplots were produced between the dependent and

the independeni variables through the use of the SAS

Proc Plot command. The plots v¡ere visually assessed

for curvilinear relationships.
Residual plots vrere also produced between the depen-

dent and independent variables and the relationship
visually assessed for curvilinearity. Least square

regression line was drawn on the plot using the SAS

VREF=0 option.

Several independent variables were dichotomous and there-
fore, by definition these variables (sex, race, residence)

had linear relationships with the dependent variables. How-

ever, linearity tests were performed on the following vari-
ables: SES, Àge (offenders' age in years), prior Criminal

History, Number of Charges and Seriousness of the Offence

committed. The results were that linearity did not appear

to be a major problem.

5.4.2 Multicollinearitv

Multicollinearity refers to situation in which some or

all of the independent variables are very highly intercorre-
lated" This means that independent variables are a linear
function of each other in the equation, for example, occupa-

tion and income. The effect of this is to produce regres-

1.

2.
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sion estimates with inflated variances. In other words, the

beta coefficients, that is, the partial standardized regres-

sion coefficients which are indicative of the relative
strength and direction of the independent/dependent vari-
ables rela!ionship, are unreliable and therefore create
problem in testing the hypotheses.

There are two ways of diagnosing collinearity problems.

SAS (1982) proc correlation program generates a bivariate
correlation matrix for aÌl the variables under study. À bi-
variate matrix, however, was inadequate for present purpose.

rnstead, a murtipre correration matrix procedure was needed.

sAS colrinearity diagnostic program yras found to be suitabre
and was, therefore, used. This procedure had the added ad-

vantage of detecting collinearity between two or more vari-
ables simultaneously. This program produces: condition in-
dex, eigenvalues and the variance*decomposition proportions.

Upon application of the SAS collinearity matrix procedure,

multicollinearity did not appear to be a problem.

5.4.3 Interaction Effects

In regression analysis it is assumed that the effects of

independent variables are additive. Interaction effect oc-

curs between independent variables when the effect of one

independent variable on the dependent variable depends on

the level of the second independent variable. That is, in-
dependent variabres are not affecting the dependent variabre
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separately and indepedently, f.or example, occupation and ed-

ucation will typically have an interacting effect on income.

In studies on pretrial release decision, it is often not-

ed that release decisions may be affected jointly by numer-

ous factors (Pope , 1978-79). The most widely used approach

to detecting the problem of interaction relationship is the

inclusion of multiplicative terms in the regression equa-

tion. For example, the equation Y=A+B1X1+82X2+B3X3X1X2

where X1 and X2 are the two predictor variables, and the

mult ipl icat ive term i s ,<1r<2 . This regression equation was

used for all the independent variables. The R square, along

with the beta coefficients and their significance were then

examined to determined whether the. interaction effects were

significantly affecting or adding to the explanation of the

variation in the dependent variables. Interaction effects
vrere found significant only in two of the independent vari-
ables.

The independent variable race was found to have a prob-

ability of greater than .05 (ttrat is P>0.34) and Type III
sum of sguares of 0.1387 (that is, beta 0.000). However,

with the inclusion of multiplicative terms prior conviction

and race into the regression equation, the probability be-

come significant (p>f=0.0+) and the Type III sum of squares

increased to 4.852 (geta 0.2). This suggested that the in-
dependent variabLe race by itself did not contribute to any

variance in the dependent types of release, but together
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$rith prior conviction, the effect was additive. The rest of

the predictor variables did not contribute to the explana-

tion of the variance in the dependent variable over that
which had already been accounted for.

Tab1e 9 shows the results of testing for interaction ef-
fects of race and prior conviction.

TABLE 9

Test for Interaction Effects for the Variables Race and
Prior Conviction

Var iables

Seriousness

Prior conviction

Number of charges

Residential status

Age

Race

Prior Conviction*Race

Sex

Probabi I i tv=F

0.11

0.001

0.85

0.001

0.02

0.34

0.04

0.36

Type III SS

2.00

8. 16

0.09

5.45

2.84

0.13

4.85

0. s9

Probability F=0.0001

R square=0.09
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5.5 ÀNÀLYSIS OF HYPOTT¡ESES

5.5.1 Hvoothesis One

It was suggested in the first hypothesis that when all
contributing factors were considered at the same time, de-

fendants with permanent address will receive a ress severe

type of pre-trial release. Conversely, stricter forms of

rerease condition wirl be imposed on the defendant who has

no known address.

The following predictor variables were entered into the

regression equation: prior convictionr s€riousness of the

offences, number of charges, socio-economic status (coded as

sEs), residential status age (age of the offenders), race,

interactive variable (coded as racel) and sex.

dent variable is types of release.

The depen-

The first step in the regression analysis vras to deter-
mine the effects of the legar variabres prior conviction,
seriousness of the offence and number of charges on the

dependent variable types of rel-ease. The second stage in-
vorved the addition of extra-legar variabres to the regres-

sion equation.

Equatíon 1 of Table 10 represents the moder for regal and

community variables. The overall regression eguation was

statistically significant at the .001 Ievel. The R square

equarled 0.05, such that five percent of the rinear varia-
tion of the dependent variable types of release was ex-
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plained by these independent variables. The coefficient of

nondetermination (tt¡at is, 1-R sguare = K squared) was eq-

ualled to approximately 95 percent. This means 95 percent

of the variance of the dependent variable types of release

was unaccounÈed for.

Residential status of the offender was statistically sig-
nificant at the 0.01 level (P>T=0.003). when the standard-

ized estimate of residential status, which is the standard-

ized partial beta coefficient, was compared with other

predictors, residential status emerged as the factor with

the highest influence on the dependent variable; types of

release (0.15). It yras found statistically significant that
offenders who appeared during their arraignmen! hearings

with permanent address status will be released on a less pu-

nitive type of pretrial release condition. The next statis-
tically significant variable was seriousness of the offence
(P>T=O.07). It was found to have a standardized partial
beta coefficient of -0.089. Since the seriousness scale is
ordered in such a manner that the greater the magnitude of

the ranking the less severe is the offence, hence, the more

serious the offence that the accused was charged with, the

more severe will pre-trial release decision be. The third
statistically significant variable is prior criminal convic-

tion of the defendant (P>T=O.01), with a standardized par-

tial beta coefficient of 0.12. The more prior convictions

the defendant had to his criminal history, the greater the
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tikelihood that the

vere.

offender pre-trial release will be se-

In equation 2, five extra-Iegal variables yrere added to

the regression equation modeI. Equation 2 was attempted

with the objective of ascertaining whether the original re-
lationship persisted with the introduction of 5 predictor

variables. If the relationship no longer exists, after con-

trolling for the other variable then it v¡as a spurious one.

The overall regression was statisticall-y significant at the

.01 1evel. The R square was equalled to 0.065, indicating
that 6 percent of the linear variance in typrel was ex-

plained by these nine predictor variables. This increase in

R sguare was minimal from 0.05 to 0.06. The legal variables

and extra-Iega1 variable

relatively unchanged.

Table 1 0 presents

lease decisions.

residential status rema i ned

the determinants of the pre-trial re-
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TABLE 10

Regression Equation of the Cumulative Influence of
and Extra-Legal Variables on the Dependent Variable

of Release

the Legal
- Types

Independent Var.

Ser i ousness

Prior Conviction

Number of charges

Residential status

SES

Age

Race

Racel

Sex

Dependent Variable (tvprel)

1 Prob=T

0.07

Model 2 Prob=TModeI

-0.08

0. 13

0.02

0. 15

0.01

0.76 0.02

0.003 0.14

-0.10

0. 10

-0.02

-0.10

-0.0s

0.07

-0.04

0.0s

0.09

0.74

0.005

0.70

0.04

0.40

0.26

0.48

Probability f=

R sguare=

Adjusted R=

0.001

0.05

0.04

0.01

0.06

0.04

5.5.2 Hvpothesie Two

The second hypothesis predicted that there would be an

inverse relationship between socio-economic status and types

of pre-tria1 release decision. Simply stated, the higher

100



the offender's socio-economic status the less severe would

be the pre-trial release decision and vice versa.

Às similar regression model- was used for hypothesis one,

table 10 equation will be referred to in explaining hypothe-

sis tvro. The overall regression was statistically signifi-
cant at the .01 level, with an R sguare equalled to 0.06.

The standardized partial beta coefficient for socio-economic

status was -0.02, with probability>T equalled to 0.70. The

probability>T implies that the value of the parameter is
Iikely to be equalled to zero, therefore the independent

variable did not contribute significantly to the model.

There was no statistically significant relationship between

socio-economic status and the severity in the types of pre-

trial release decision

5.5.3 Hypothesis Three

It vras suggested that when all contributing factors were

simultaneously considered, there would be a higher propor-

tion of male offenders released on more severe pre-tria1
conditions than female offenders. There were two stages to

these regression analysis. The first step of the regression

analysis examined the legaI variables excluding number of

charges. This variable was removed from the equation be-

cause it did not contribute to Èhe linear variance of the

dependent variabler âs indicated previously in Table 9. SES

y¡as also excluded because it tras found not to be signifi-
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cant. The extra-IegaI independent variables are res (resi-

dential status), sex, â9e, race and racel (interactive vari-
able) . In the f irst equation, the overall R square vras

0.05. It was statistically significant at the 0.001 level.
Prior conviction had the highest standardized partial beta

coefficient of .13 and a probability>T of 0.01. The more

prior convictions an offender had, the greater the Iikeli-
hood that a more severe pre-trial release condition would be

imposed. The coefficient of non-determination was approxi-

mately 0.95, which means that about 95 percent of the varia-
tion of the dependent variable was unaccounted for.

In the second equation, the overall R sguare of 0.06 $ras

statistically significant at the 0.001 IeveI. The indepen-

dent variable sex had a partial beta coefficient of -0.03.
If the offender vras female, the pre-tríaI release condition

would be less severe as compared to male offenders. The

probability>T value was 0.56. This imptied that the inde-

pendent variable sex did not contribute significantly to the

regression equation.

The results of the regression analysis Èo determine the

influence of the variable sex r¡hile controlling for aII oth-
er variables are tabulated in Table 11.

102



TABLE 11

Multiple Regression of LegaI and Social Variables For 435
Bail ApplicanËs to Determine the Influence of Sex on the

Types of Bail Release

Independent Var.

Ser i ousness

Prior Conviction

Residential Status

Sex

Àge

Race

Race 1

Dependent Variable

1 Prob=T Model

( tvprel )

Z Prob=r

0.04

0.06

0.004

0.56

0. 04

0.39

0. 04

ModeI

-0.09

0 .14

0.07

0.006

-0.10

0.11

0.14

-0.03

-0.10

-0.04

0.06

Probability=

R square=

Adjusted n=

0.004

0.03

0.02

0.001

0.06

0.04

5.5.4 Hvoothesis Four

Another extra-Iega1 variable that was hypothesized to af-
fect bail decision was race. It yras previously suggested

that when alI contributing factors were considered at the

same time, there will be a higher proportion of non-white

receiving more severe pre-triaI release decision than rchite
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defendants. In this regression model the independent legal
variabl-es, number of charges, and extra*legal variables SES

and sex were removed from the analysis as all three yiere

shown to be insignificant and did not contribute to the lin-
ear variation in the dependent variable.

The overall R square vras 0.09 with a statistical signifi-
cant leve1 equal to 0.001. The probability>F for the inde-

pendent variable race in the type III sum of sguares was

0.65. The type III sum of sguares Pr>F is equivalent to the

result of a T test. In this instance, the Pr>F (0.65) indi-
cated that t,he contribution of the independent variable
(race) to the linear variance of the dependent variable yras

not significant. The type III sum of sguares is equivalent

to the standardized betai in this case the type III sum of

sguares y¡as 0.14. However, when the interactive term was

added to the equation the Pr>F became significant at 0.04

and the type III sum of sguares increased to 4.491. fhis
implied that race as an independent variable did not have

any significant impact on the dependent variable types of

release, but in conjuction with prior conviction the influ-
ence on the dependent variable become significant.

The results of the regression analysis to determine the

impact of the variable race, while controlling for all other

variables, on the types of release are shown in Table 12.
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MuItiple Regression of
the Exclusion of Number

TABLE 12

Legal and Extra-Lega1 Variables with
of Charges, Socioeconomic Status and

Sex

Independent Var.

Ser iousness

Prior Conviction

Residential Status

Àge

Race

Prior Conviction*Race

PrcOn 6, race

Dependent Variable

Type III SS

2.485

8.891

5. 604

2.905

0.141

4.491

T for Ho:

Parameter=0

1 .54

( tvprel )

Prob=F

0.06

0.002

0.005

0.04

0.6s

0.04

Pr>T

0 non-white

0 white

1 non-white

1 white

non-white

whi te

Est imate

0 .371

0.000

0.566

0.000

2.52

no relationship

0.125

0.012

¿

2

Probability F=0.0001

R square=0.089

N=3 55

10s



5.5.5 Hvpothesis Five

The final hypothesis to be investigated in this study

suggested that when all factors are considered, socio-eco-

nomic status would have the greatest contribution to the

amount of dollars required for release. The dependent vari-
able release on oyrn recognizance was used to assess this hy-

pothesis. The independent legaI variables seriousness of

the offence, prior conviction, number of charges; extra-le-
gaI variables residential status, SES (socio-economic sta-
tus), A9e, race and sex vrere added into the model- against

the dependent variable release on own recognizance.

The overall R sguare was 0.16, which means that 16 per-

cent of the linear variation in the dependent variable tras

explained by these predictors. The coefficient of non-de-

termination, that is the unaccounted for variation, was 84

percent. The overall regression vras statistically signifi-
cant at the 0.001 level. The only significant standardized

regression coefficient,s (beta) were seriousness of the of-
fence and number of charges, with standardized estimates of

-0.30 and 0.21 respectively. None of the extra-legal vari-
ables vras statistically significant. SES, the independent

variable concern, had a probability>T equalled to 0.41 with

a standardized beta coefficient of -0.05. There was no sup-

port for the final hypothesis.
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The results of

amount of dollars
ble 1 3.

the final regression run

required for release are

determining the

presented in Ta-

Multiple Regression of
Recogn i zance

TABLE 13

LegaI and Extra-LegaI Variables with
as the Dependent Variable

Independent Var.

Ser iousness

Prior Conviction

Number of Charges

Res

SES

Age

Race

Sex

Dependent

Zero-order corr.

-0.30

0.008

0.20

0.06

-0.05

-0.07

-0.08

-0.001

Var iable

Prob=T

0.001

0.91

0.001

0.35

0.41

0.27

0.28

0.98

Probability F=0.00'1

R square=O.1 6

Adjusted R=0.1 2
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5.6 DTSCUSSTON

Overal1, the findings of this study were relatively con-

sistent with previous research which found that legal vari-
ables lrere more important than extra-legaI variables in pre-

dicting pre-triaI rel-ease decisions. The most significant
legal variables contribution to disposition were seriousness

of the offence and prior conviction of the offenders. These

two Iegal variables showed the strongest relationship con-

cerning court decisions regarding type of release, However,

number of charges did noÈ show any statistically significant
relationship with type of release. There are tYro possible

explanations for the lack of significant relationship be-

tween number of charges and types of release decision.

One possible explanation for the lack of significant re-
lationship between number of charges and type of reLease can

be gleaned from the fact that it is common practice among

arresting peace officers to lay multiple charges for a sin-
gle infraction. For example, ên offender may be arrested

for armed robbery. Besides the armed robbery charged, the

offender is like1y to face an addition charge of unlawful

possession of a firearm which was used during the commission

of the crime. Àccording to the principal of transit in rem

iudicatum, that is, the first conviction shall be a 'bar to

all further proceedings for the same offence', the second

charge of illega1 possession would likely be quashed. This

is justifiable because the second charge was an essential
part of the first offense.
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Another possible and most probable reason is that
multiple charges practice by the police produces negotiable

cases and also provided both defense counsel- and the Crown

with various matters for the lawyers to consolidate. Multi-
p1e charges make case negotiation imperative, which in turns

takes the work of both counsels into the informal environ-

ment of pretrial discussions. Informal pre-trial discus-

sions are normalty directed toward extracting from the Crown

a promise not to recommend a more severe pre-trial release

conditions from the judge in exchange for a guilty plea form

the defendant on a lesser charge. There are advantages for
informal plea bargainings for the affected parties. The mo-

tive for the defendant for plea bargaining is to get ayray

with the smallest penalty and /or the least serious police

record possible; in other words, the defendant is rewarded

for co-operation. For the court, plea bargaining allows the

accused persons to co-operate with the system and thus a1-

leviating the already crowded court calender. It is perhaps

within the context of this legal principle and plea bargain-

ing that multiple charges did not significantly affect the

types of release decisions.

The lack of significant contríbution of multiple charges

to the types of release decision is not new in criminologi-
cal research. In a study of pre-tria1 release and bail de-

cisions, Frazier et aI. , ( 1 980 ) coded mulÈipte charges as

number of offences, this variable $ras not included in Frazí-
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errs final analysis because it was not significantly related
to the dependent variable. Although, seriousness of the of-
fence and prior conviction had beta coefficients of -.10 and

+10 respectively, research in this area in the criminal pro-

cess did not show marked differences in betas with the pres-

ent study (see Pope, 1978; Frazier, et âI., 1980; I. Nagel,

1gg1).

In this study, extra-Iegal variables contributed minimal-

Iy in determining types of release decision. The only sta-
tistically significant impact on the dependent variable
types of release yras the residential status of the offender.
Residential status as a predictor variable had the highest

beta of .14 relative to the contribut.ions of the legal vari-
ables. The importance of this variable should not come âs a
surprise. Às previously noted, the Criminal Code imposes

upon the Crown the duty not to deny reasonable bail h'ithout
just cause. The cardinal duty of the Justice is to release

the offender on an undertaking without condition. This duty

is displaced only when the prosecutor can either justify

more oppressive terms of releaser or in the limited number

of instances where the 'reverse onus' rule comes into force.

Whether the onus fa1ls on either the Crown or the accused,

the Justice must be guided by only two considerations: that
the proposed order is the minimum necessary to ensure atten-
dance in court; and a more demanding order of release is
only necessary in the public interests. Some of the perti-
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nent factors in considering the conditions for release are:

the seriousness of the offence, strength of the crown's

case, prior criminal history and community roots (in this
instance, the existence or non-existence of a permanent ad-

dress). The primary concern of the Crown was the assurance

of the attendance of the accused, having a permanent fixed

address s¡as considered sufficient indication, in most cases,

of assurance of attendance in court. That seriousness of

the offense variable did not have a stronger impact upon the

dependent variable may be attributed to the fact that most

of the offences fell in the middle range of the seriousness

scale. One would suspect, in the fairly close beta coeffi-
cient differences between seriousness of the offence and

residentíal status, that if the cases vrere more evenly dis-
tributed, seriousness of the offense may predominate in in-
fluencing the dependent variable.

Previous studies in determining Èhe effects of extra-le-
gal variables such as SES, race and sex upon types of court

dispositions had consistently revealed some forms of dis-
crimination against lower social class and racial minority
offenders (ttagan , 1977a; I. NageI , 1982¡ Kruttschmitt,
1984). The conflict theorists have given a central place in
their work to the effects of class to the extent that lower

social class offenders are felt to be the victims of the

justice system. Furthermore, offenders belonging to racial
minorities were seen as being more harshly treated as com-
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pared to the dominant racial groups in lh" criminal justice

system. Conflict theorists argued that deliberate repres-

sion by the middle and upper-class on the lower-c1ass and

raciaL minorities yras due to either to the fact, that lower-

cLass offenders and racial minorities fit the delinquent

stereotypes held by middle-class professionals working in

the system, or because these two social groups lack the pow-

er to resist the imposition of the delinquent Iabel. In ad-

dition to SES and race, the conflict theorists also contend

that court dispositions are tied to gender. In general,

this perspective reflects the view that the courts perceive

female offenders in a traditional manner as less dangerous

when they commit criminal acts than male offenders (Nagel,

1 981 ) . Consequently, female offenders are more '1ike1y to
get less onerous pre-tria1 release decisions than male of-
fenders.

Despite these expectations regarding all three extra-Ie-
gaI variables, the relationships between these three vari-
ables with court decisions (Uait) were found to be very weak

and not significant. A possible explanation for the unex-

pected findings of this study to previous findings could be

attributed to the possibility of uniform practices among

judges in handling down court decisions. Às the volume of

daily cases heard in court has increased, the time needed to

consider each case carefully and the ability to quickly col-
lect and digest information needed to make important early
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decisions has decreased for individual judges. Coping with

the large number of defendants and the overwhelming amount

of information that must be complied on each case, judges in

the Iower courts frequently hand down decisions regardless

of the offenders' legaI and extra-IegaI aÈtributes. This

hypothesis lras borned out by Friedland's (1965) study of the

Toronto Court. He found that most judges handed down bail
decisions that are perfunctory and therefore fairly uniform

in nature. One other possible explanation for the lack of a

strong relationships between defendants' legal characteris-
tics and bail decisions is that the defendants in this study

were charged with less serious offences than in the other

studies. I{hen controls for seriousness of offences were in-
troduced, no stronger relationship appeared. ÀI1 in all,
the rather weak overall contributions of both the legal and

extra-Iegal factors lend support to this position of the

perfunctory nature of reaching bail decisions.

Interaction was found among two independent variables.
Race and prior conviction showed certain degree of interac-
tion effect. The data (see table 11) indicated, that gener-

a1ly, while controlling for prior_conviction non-white of-
fenders received more severe bail release decisions than

white offenders. This suggested that some forms of racial
discrimination existed among defendants with prior convic-

tions. The overall influence of this interactive variable

on pre-trial rel-ease decision lras, however, minimal.
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Fina1ly, unlike many other studies of pretrial release,

this study was fortunate to have information on the identity
of the judges presiding at the arraignment hearings, There

y¡ere a total of 16 judges at the time these data vrere col-
lected. The data regarding judges were designed using a
coding system that does not p.r*it individual identification
of the judicial officers. Since the interest of this re-
search is not in particular judges, but rather in the varia-
tion of decisions taken by judge as a group, judge as a
variable was controlled and introduced into the regression

equation with all the legal and extra-legal variables.
I{hile the regression analyses tab}es of all the judges will
not be presented, it is sufficient to note that none of the

judges in the sample displayed significant bias against de-

fendants in terms of extra-Iegal factors.

According to the conflict perspective, it is expected

that some forms of discriminatory practices exist. It has

been argued that the structure of the legal system is built
in such a y¡ay that there exists an unequal interaction be-

tween middle-class professionals and largely the lower-class

offenders. In this unequal interaction, the lower-class of-
fenders are often discriminated against. It is surprising
that no f orms of discriininatory practices vrere f ound among

the judges in their decisions. À possible explanation for
these findings can be attributed to the phenomenon known as

'Judge shopping'.
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'Judge shopping' is a social process synonymous to gro-

cery shopping, but in this instance, defense counsels liter-
aIly 'shop' for the judge whom they will attempt to mount a

defense where the rikerihood of attaining favourabre objec-

tives for their clients are high. The phenomenon of 'judge
shopping' essentially accomplishes two prime objectives:

it allows the defense counsels, who are veterans of

the system, to argue for their clients only before
judges who were known to be less punitive in imposing

bail release conditions; and

under the guise of doing the best for their clients,
defense counsels were in fact mílkinq the system.22

This was accomplished by obtaining remand for their
clients, justified by the plea for more time to col-
lect particulars from their clients. With each re-
mand defense counsels (especially legal aid) were

paid by the province.

The overal-1 conseguence of these objectives lras,

summed up in the words of one of the judges;

tersely

1.

2.

We have a system of arraignment hearings where
certain judges have enormous volume of cases to
dispense, while other had to deal with cases that
are often remanded to another date (Interview:

22 It should be noted that the reader should exercise cau-
tion in interpreting this statement in a concrusive and
deterministic manner. Since, only a limited number of
court personnef (5 judicial administrators) nere infor-
mally interviewed, it thus represents the viewpoint of a
small segment of the members working in the judicial sys-
tem" This view may not hord if more detaired intervièws
were conducted.
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April 86, PSB).

Perhapsr âs a consequence of the inclination of defense

counsel searching for the mosÈ lenient judger wê have 5

judges presiding over 90 percent of arraignment hearings,

with the rest (10 judges) presiding less than 10 percent of

the cases in this study. AIthough, there may be Iegitimate

reasons for remand, for example, Iack of sufficient informa-

tion or report for psychiatric check-up etc., generally the

judges interviewed and members of the police court unit af-
firmed the existence of lawyers exploiting the system by

searching for judges that would benefit their clients.
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Chapter VI

STTMMARY AND CONCLUSION

6.1 INTRODUCTION

This thesis was undertaken with the overall objective of

extending the existing socio-IegaI Iiterature in a critical
area of the criminal justice system: judicial interim re-
Iease. ft was with this in mind, that an important question

was raised about the influence of defendants' social charac-

teristics extra-legaI factors on pretrial decisions.

Consequently, attention was focused upon two pretrial deci-
sions:

1. types of release conditions; and

2. the amount of dollars requested for release.

The analytical conflict orientation was adopted as the theo-

retical base in exploring the administration of bail after
the BaiI Reform Àct of 1972.

The data upon which this study vras based were made avail-
able from the Police Court Unit's court files. Four hundred

and thirty five cases were collected for this study. Due to

the paucity of pretrial research literature in Canadian cri-
minology, the methodology that was employed in the present
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investigation did not completely replicate previous re-

search. It is perhaps useful at this juncture, to examine

findings on bail decisions in the llinnipeg Provincial Judges

Court.

6.2 FINDINGS

The socioeconomic status of the offender and its effects
on judicial processes has received a great deal of attention
in American and Canadian research. In the present study,

although a relationship between socioeconomic staÈus of the

offender and bail decision was observed, it was very weak

and not statistically significant.

Generally, previous research on

offenders yrere frequently processed

offenders throughout the system.

vras found that sex was not related
release decisions (see table 11).

gender found that female

more leniently than male

In the present study, it
signif icantly to pretrial

The racial variable has often been the subject of much

research efforts among scholars in the area of criminology

and sociology of law. This study found that race had no ef-
fect on the dependent variable. Àn unanticipated finding
that emerged from this study, however, nas that the race

variable interacted with the prior conviction variable to
produce a significant relationship with bail decisions.

Among offenders who had prior convictions, bail decisions

favoured white as compared to non-white offenders.
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When all extra-Iega1 variables vrere added to the equation

in order to determine their combined contribution to the

amount of dollars requíred for releaser Do significant rela-
tionship was found.

Previous studies have produced contradictory results on

the the importance of community ties as they relate to types

of bail decisions. However, in this study, the residential
status of the offenders was found to have a significant ín-
fluence on pretrial release. Persons with fixed addresses

ylere more likely to obtain pretrial release on favourable

terms than yrere transients of no fixed address.

The results of the present investigation, generally, were

consiStent with previous findiDgs, which found legal vari-
ables more important than extra-legaI variables in predict-
ing bail dispositions. The important lega1 variables yrere

Seriousness of the Offence and Number of Prior Convictions

that the offender had at the time of the arraignment hear-

ings. The court handed down the most severe dispositions to

offenders who committed the most serious offences, and to

those with. previous criminal records (criminal history) sug-

gesting chronic involvement in delinquency and crime.

In addition to the above findings, discussions with court
personnel yielded some information that suggested practises

Èhat were not included in the present data. It was suggest-

ed (through interviews of court personnel) that defense
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counsel occasionally had their cases remanded to future
dates in order that a judge known for handing down lenient
decisions would be presiding. A court administrator pointed

out that although the judges' schedules (time-tabIe) yrere

arranged one month in advance and kept confidential from

counsel until the day prior to the actual court date

nonetheless, knowledge of its content often leaked out to
counsel (see Appendix E). Subsequently, counsel freguently

take remedial measures to have trial dates for their clients
sloted on a specific court date when a less punitive judge

would be presiding. Consequently, a few of the judges pre-

sided over 90 percent of arraignment hearings, while the re-
maining cases were heard by more than 10 judges in the pres-

ent study. Undoubtedi-y, having cases heard before Judges

known for their leniency would affect bail decisions. This

important question was beyond the scope of the present

study, although it requires further analysis in future re-
search.

Another germane factor that was uncovered concerned the

tendency of some defense counsel to exploit the system by

requesting numerous remands for their clients. It was

pointed out by a member of the Police Court Unit that the

whoÌe system is played "Iike a game" (Interviewed, April,
1986, Public Safety Building). Lawyers often pre-arranged a

postponement of their clients arraignment hearings with the

crown counsel before the daily court session begins. Sub-
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sequently, the croy¡n counsel requested that the hearings for
these cases be remanded to future dates. With each remand,

counsel (legal aid) received substantial fees without the

need of the accused appearing in court. Reasons for this
practice and the extent to which it affects the administra-

tion of bail would require more indepth research at a future
date.

Apart from the discovery of a number of other possible

factors that may have affected bail decisions, generally,

the results of this study were consistent with previous re-
search regarding the importance of legaI variables in deter-
mining dispositions in the Winnipeg courts. Insofar as the

findings regarding the importance of the relationship be-

tween lega1 -variables and court decisions were similar to
previous research conducted in this area of judiciat pro-

cess, it is reasonable to conclude that the results were not

just peculiar to the present sample or artifacts of this re-
search design.

The main conclusion that can be drawn from this study is
that, since the impJ-ementation of the Bail Àct, the attitude
in the administration of bail decisions by the courts has

definitely shifted from releasing offenders on more onerous

conditions to releasing them on less onerous conditions.
This is clearly in keeping with the intent of the nevr bail
Iegislation. Before the BaiI Reform Àct was introduced, the

attitude of the courts toward the offender appeared to be
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that, although the accused was innocent before the Iaw, he

had to show cause for his release. The onus of proof of in-
nocence gras on the accused. Consequently, many offenders

remaíned in pretrial detention and those who were released

received punitive bail decisions as conditions for their re-

lease. The findings of this study affirmed the intent of

the Act by revealing that over 80 percent of the offenders

were released on the two least onerous conditions, while 12

percent of the offenders required some form of a surety as a
condition for release, and less than one percent required

cash deposits for release (see tabte 8).

A major conclusion of this study is that, by and large,

this aspect of justice was administered fairly equally to
aII in the courts. This conclusion was reached because the'

variables Number of Prior Conviction and the Seriousness of

the Offence committed by the accused explained most of the

variance in types of release. Inasmuch as the legal vari-
ables explained most of the variance in decision-making and

not the extra-Iega1 variables, it seemed reasonable to con-

clude that, in this particular instance, support for the

conflict theory is weak. However, before any attempt can be

made to make this a definitive conclusion and to apply the

findings generally, it is necessary to replicate the study

elsewhere and to articulate several caveats with regard to

the analysis carried out in this study.
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6.3 IJIMITÀTIONS OF TT¡E DA!TÀ

First, the data collected for this study were police re-

cord court files of offenders that appeared for bail hear-

ings in the month of Aprit 1986. There are a number of sa-

lient factors that must be acknowledged in using this type

of information. The use of police record files as a secon-

dary data source was limited in several respects. It has

the potential of being a biased version because it lacked

accuracy in recording social characteristics of the offend-

ers. For inst.ance, the rac ial ident i f icat ion of of f enders

vras obtained from three areas; RCMP's computerized printout,
pretrial preliminary interview sheets and the subjective
judgemeni of the court unit typist. The first two methods

of ascertaining the offender's race should not have been

problematic. However, the court unit typist's judgment on

the offender's race may have been erroneous because it, was

based in part on the skin colour code contained in the po-

lice report. For example, the characteristics of the of-
fender, height, skin tone, €y€ colour and hair colour, are

often recorded in police report. I f the offender's skin

colour was coded as dark or dark brown (not black) frequent-

Iy that individual was designated as native or of native or-
igin. This identification of an offender's race on the ba-

sis of his/her skin tone can be incorrect¡ âs a dark-brown

individual may not be of native descent. Hence, the accura-

cy of the typist's judgement was dubious with respect to the

variable race.
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Another major problem associated with the present study

had to do with the representativeness of the data. The data

for this study represented cases heard from only two out of

the four courts which together comprise the Provincial Judg-

es Court. The hearings from the other two courts vrere un-

availabte at the time of this study. Although cases ob-

tained were certainly representative of the two courts (e

and B), they were not representative of all of the arraign-
ment hearings in all the four courts during the time when

the data f or thi s study yras col-lected. As a result , one

should be cautious about drawing conclusions on the basis of

the findings in this study.

Finally, the data made available for this study lacked

detailed information concerning certain variables that may

affect court decisions. Information concerning the personal

appearance of the offenders, (styles of dress, hygiene

etc . , ) the public prosecutors' recommendations, defense

counsels' recommendations and the probation department's

recommendations were not obt,ained as part of the research

design. The omission of these potentially significant vari-
ables made it impossible to ascertain their contributions to

bail decisions. A conseguence of this omission of probable

relevant information was the impossibility of determining

whether any of these variables were related to ones examined

in this study and if sor to what extent interaction existed

among the variabes that would have influenced pretrial re-

lease decisions.
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WhiIe a number of interesting relationships 
. 
v¡ere found

between the characteristics of defendants and the adminis-

t,ration of bail, it is necessary to keep the above-mentioned

Iimitations in mind. Notwithstanding the limitations of the

data provided for this research, the police court files pro-

vided an excellent source of infornation and an opportunity

to examine the responses of the criminal justice system to

those who are entangled in it.

6.4 RECOMMEìTDATIONS

In this study, several weaknesses in the administration

of the bail system had been uncovered. If these weaknesses

can be remedied, the administration of pretrial release

would be brought that much closer to the long-sought ideal

of dispensing fair and equitable justice for aII. On the

basis of the foregoing, the following recommendations are

advanced concerning the administration of pretrial release.

6.4.1 Remand

It was noted previously that some defense counsel (espe-

cially legal aid) are alleged to use the system to their
personal advantage.23 Defense counsel shop for judges known

23 This conclusion must remain tentative and subject to fur-
ther and more detailed analysis, since it is only reached
as a result of a limited interviews conducted by this au-
thor on court personnel. It thus represents a one-sided
view of the working of the system as perceived by the
Judges. It is with this cautionary note of the suspected
abuse of the system that the recommendation is based
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for handing down less punitive decisions and avoid particu-
larIy punitive or unsympathetic one. The abuse is perhaps

not so much the fault of defense counsel as a lack of more

clear-cut regulations governing the number of remands al-
lowed in the bail system. A possible solution to remedy

this flaw in the system, is to tighten the regulations gov-

erning the maximum number of remands allowed for an offend-

êEr except for certain extenuating circumstances where de-

fense counsel are able to show cause for further remands.

The effects of tightening the regulations governing remand

would lower the court's workload, and thus generates more

court time for each judge to hear individual cases.

6.4.2 à Svstem of Scorino

Discretionary abuse of povrer $¡as not evident in the data

provided for this study, however, informal interviews with

several of the judiciary personnel reveal-ed that frequently
differential bail decisions were handed down for relatively
identical offences (Interview: April 86, PubIic Safety

Building). The root of differential bail decisions was the

differential importance of 1egal variables Seriousness of

the Offence and Number of Prior Conviction - as perceived by

individual judges.

upon.
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To ensure that equitable justice is administered to all
during pretrial release hearings, it is recommended that a

point-score system should be established to assist the court

in assessing whether or not an offender is a good bail risk
(tfris system was suggested by the Manhattan Bail Proiect).
A defendant, for example who had no previous conviction,
would receive 10 points and be considered a good bail risk.
On the other hand, ên offender who had a long history of

criminal convictions and charge with a major indictable of-
fense would receive 1 point and therefore be designated as a
bad bail risk. This system of assessment does not necessar-

ily exclude judicial discretion. Rather, it serves as a
guideline to help reduce bail variations between courts. It
also ensures that bail decision is taken in the light of the

basic minimum information about the accused. In many cases,

the Magistrates decide bail applications with very little
knowledge of the defendants' backgrounds coupled with an ex-

cessive case-load. These prevent, rational exercise of their
discretion and force the judiciary to rely on their olrn

sense of value system. Therefore, the point-score system

would provide some objective grounds to assure parity in

pretrial release decision.
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6. 5 IT{EORETICAI, IUPT.¡ICATIONS

The theoretical implications of the findings in this
study are twofold. On t.he one hand, the overall results did

not appear to be consonant 9¡ith the conflict perspective.

The only extra-Iega1 variable that showed some kind of rela-
tionship with bail decisions was the residential status of

the offenders. Explicit in the successful functioning of

the bail system is the assumption that the accused will ap-

pear for trial. Having a stable abode where the accused can

be reached and supervised necessarily becomes important in
setting the terms of release. For pragmatic consideration,

a transient with no fixed address would pose a greater bail
risk than one with a permanent address. Furthermore, it is
more difficult for the court to assure that the transient is
abiding to the conditions set down by the court. Thus, due

to practical considerations and the intent of the Bail Ac.!,

the court frequently employed more onerous release condi-

tions for transients relative to those with permanent ad-

dresses.

On the other hand, a fairly large proportion of the vari-
ance in court decisions remained unexplained. As most of

the bail decision vrere explained by variables outside the

scope of this research it is necessary to draw upon other

factors that may provide an explanation for court decisions.

This leads to a consideration of possible directions for fu-
ture research into variables that may affect bail decisions.
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6.6 SUGGESTIONS FOR FT'TT'RE RESEARCH

The symbolic interactionist views the criminal justice

system and the administration of justice as a social con-

struct, mediated by symbol exchange, and guided by social
control agents' perceptions and definitions of the situ-
ation. Adopting this view interactionists argue that it is
important to address the values and attitudes of those peo-

p1e in positions of poyrer responding to deviance in order to
explain criminal justice process decisions (Rubington and

}Íeinberg, 1981). This emphasis suggests an expanded theo-

retical model to include certain characteristics of court-
room participants. This might include the personal appear-

ance of the offender in court. Those who came to court with

well-groomed hair and were neatly dressed, and those who

vrore their clothes sloppily with unkempt hair, ßây have been

subjecL to differential judicial bail decisions.

One of the important cues judged crucial in t.his process

of symbolic interaction is perception of the subject's deme-

anour. Offenders v¡ho were able to show a certain degree of

deference may be perceived as adhering to the conventional

norms and, for that reason may have received more favourable

bail decisions. Frazier et aI., (1980) for example, found

that passive deference to judges appeared to be most desira-
b1e in court resulting in a higher probability of receiving

favourable bail dispositions. Furthermore, in a personal

interview with a Magistrate, it lras pointed out that, if an
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offender appeared in court drunk or with unkempt hair, the

"detoxification centre and contempt of court charge" would

1ike1y be added to the original charge before pretrial hear-

ings wiIl proceed (Interview: ÀpriI 86 PubIic Safety BuiId-

ing). Future research should certainly consider the influ-
ences of the above-mentioned variables.

Future research should also focus on the interaction
among criminal justice personnel- who are involved with the

processing of judicial interim release decisions. The in-
terdependence and interaction, between judge, crown and de-

fense counsel may shed new light on the manner in which

judges filter out irrelevant information before handing down

pretrial decisions. Related to this area of interaction
among the three key'actors, it would be necessary to examine

whether judges set bail conditions in complete accordance

with the crowns' recommendations. In other words, it is es-

senLial to address to what extent the crown counsel's recom-

mendations affect judges' decisions.

Relating to this issue of recommendations is the further
need to examine how and to what extent defense and the crown

counsel may tailor their recommendations to suit the atti-
tudes of each judge. No doubt there wilI be variations
among judges in their reactions to certain crimes that could

effect the decision making process. Nonetheless all these

factors should be examined in order to achieve a better un-

derstanding of the processes that shape pretrial release de-

cisions.
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Fina11y, the effects of the heavy workload of the court

and the strains which it engenders should be explained. The

assembly-line processing of defendants is in large part a

consequence of the system attempting to cope with this sÈag-

gering workload. A court with high case volume necessarily

requires high speed production of justice. Defendants who

find themselves in a system pressed with a crushing vrorkload

are often shuffled through as quickly as possible. Thus the

adversarial system of justice may be compromised, because no

one has time to engage in it. The court's inabitity to make

careful assessments of defendants' backgrounds may result in

arbitrary release decisions being set. The connection be-

tween heavy workloads and perfunctory processing requires

future research. A possible step in the direction of exam-

ining the relationship between heavy caseload pressure and

release decisions is a comparison between two lower courtsi
a high volume caseload court and a low volume one. In the

context of this province, perhaps a good comparison would be

between a lower-court in Winnipeg with one in the City of

Brandon or Selkirk. However, indicators need to be devel-

oped to assure comparability between the two lower courts

before a study of this nature can proceed. Future research

dealing with the issue of the effects of caseload on pretri-

aI decisions should take this into acc,ouRt.

In conclusion, more issues that need to be addressed have

been raised than have been resolved in this study. To this
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extent, this research should be considered as exploratory

and descriptive. Its primary task vras essentially aimed at

fine-tuning the administration of bail practices in the Ie-
gal system. Às Nagel recently pointed out, one of the im-

plications of research of this nature is "the presumption

that societal responses to deviants, court responses to de-

fendantsr oF judicial decisions can be explained by one ov-

erarching theoretical model is likeIy to prove untenable"
(1983:511-512).

Finally, the usefulness of the conflict perspective in

explaining judicial decisions in this instance appeared to

be weak. À probable reason for the weak explanatory poyrer

of the conflict theory could be its limited applicability in

this stage of the judicial process. There may exist a

built-in bías in the criminal processing system at the point

of initial contact between the offender and the police, that
is, at the stage where arrest and charges are made. Dis-

criminatory and discretionary practices by the law enforcers

could have filtered out most of the offenders against whom

discrirnination yras not practised. Hence, by the time of -
fenders are processed further into the criminal justice sys-

tem, discrimination had already occurred. Those that ap-

peared in arraignment hearíngs may in reality represent the

majority of the discriminated offenders with those not dis-
criminated being already filtered out of the system. To

this extent, discriminatory practices at the pre-trial stage
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are minimal. This explanation is plausible as the present

study provides evidence that a good portion of offenders are

either from the lower-c1ass or from the minority racial

9roups.

Another viable explanation for the weak explanatory povrer

of the conflict model in this stage of the judicial process

may be attributed to the judiciary systemr s attempts to

adapt to problems confronted by the detention centres and

jails. Changes in pretrial policies would not have occurred

if the detention centres and jails could readily hold the

influx of additional prisoners. Às long as the inflow and

outflow of jail prisoners are balanced the necesity to alter
court pretrial policies wwould not have emerged. In the

event the detention centres become overcrowed the courts may

begin to reevaluate pretrial policies. AIthough, more re-
cent information pertaining to prisoners vras not available,
f rom '1981 to 1982, the remand centre at the Pub1ic Safety

Building went beyond its capacity to accomodate remanded

pr i soners (.¡ohn Howard Soc i ety et âI . , 1982: 48-78 ) . Àt thi s

point, the court faced a number of options to resolve this
problem. Measures such as cutting courtroom delay, that is
the acceleration of the court's pretrial disposition proce-

dures, could be adopted rather than liberalizing bail poli-
cies. The rationale against liberalizing bail policies is
based on the assumption that it is the responsibility of the

court (secondary ground) to protect the community from crim-
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inaIs. Therefore, the courts would be hesitant Èo increase

the use of recognizance to siphon off the flow of defendants

from the overcrowded detention centres.

If these efforts to accelerate court's pretrial disposi-
Èions failed, the court must consider reducing its customary

stringent bail policies by increasing the use of less strin-
gent measures of release. Release on own recognizance and

undertaking are more efficient solutions to overcrowding

than the other bail options. This is because some defen-

dants inevitably will fail to make even the most meagre mon-

ey bail for release (Flemming et aI., 1978). If overcrowd-

ing is seen as less important than the crime problem, then

the court will continue to follow its existing bail practic-

es. The Bail Reform Act of 1972 could be seen as an oppor-

tunity for the courts to alleviate jail population and the

horrendous costs of heeping prisoners in jail. Similarly,
the lack of discriminatory practices in view of the high

percentage of offenders reLeased on the least stringent bail
options could be seen as an attempt by the courts in Winni-

peg to mitigate overcrowed dockets and the continuing over-

crowding of the detention centres. At the moment, the above

reasoning is mere conjecture for the lack of information

pertaining to the remanded prison population. Nevertheless,

it suggest,s an important avenue for future bail research.

In conclusion, in view of the foregoing explantions, the

lack of significant relationship must not be interpreted as
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a refutation of the conflict model. On the contrary, it
simply emphasized the need for a more comprehensive study of

pretrial release decisions employing increasingly sophisti-
cated concepts and methods to obtain empirical knowledge

concerning an exceedingly complex system.
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Appendix À

SERIOUSNESS SCAI.E

Items in this scale are ordered in such a manner that the

greater the magnitude of the rank, the less serious the of-
fence.

1. The offender forcibly rapes a $roman. Her neck is
broken and she dies.

2. The offender stabs a person to death.

3. The offender robs a person at gunpoint. Victim

struggles and is shot to death.

4. Offender forces a female to submit to sexual interc-
ourse inflicts physical injury by beating her with

his fists.
5. The offender sells heroin.

6. The offender forces a fernale to submit to sexual in-
tercourse. No physical injury is inflicted.

7. The offender, armed with a blunt instrument, robs a

victim of $1000. Victim is wounded and requires hos-

pitalization.

8. The offender possesses heroin.

9. The offender sells marijuana.

10. The offender kidnaps a person. $1000 ransom is paid

but no physical harm is inflicted.
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11. The offender robs a person of $1000 by physical

force. Victim is hurt and reguires treatment by phy-

sician but no further treatment required.

12. The offender robs a person of S1000 at gunpoint.

Victim wounded and requires treatment by physician.
-1 

3 . The of f ender robs a person of $5 at gunpoint . Vict ím

shot hospitalization.
14. The offender robs a person of $1000 at gunpoint.

Victim shot hospiÈalization.
15. The offender robs a person of $5 at gunpoinÈ. Wound-

ed - treatment by physician but no further treatment.

15. The offender wounds a person with a blunt instrument.

Victim lives but hospitalization.
17. The offender wilfully makes false statements under

oath during triaI.
18. The offender wounds a person with a gun. Victim

lives but hospitalization required.

19. The offender stabs the victim with a knife. Victim

treated by physician but no further treatment re-
qui red.

20. The offender, using physical force, robs a person of

$1000. Victim hurt and hospitalized.

21. The offender fires a gun at the victim - minor wound

that does not require treatment.

22. The offenderr using physical force takes $5 from the

victim - hurt and hospitalized.
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23. The offender using physical force, takes $1000 from a

victim - no physical harm.

24. The offender wounds the victim with a gun. Treatment

is required on one occasion.

25. the offender stabs the victim with a knife no medi-

caI treatment required.

26. The offender sets fire to a garage.

27. The offender drags a vroman into an alley, tears her

clothes but flees before she is physically or sexuaf-

Iy attacked.

28. The offender, armed with a blunt instrument, takes

$1000 from a victim - no harm.

29. The offender forces a person to submit to anal in-
tercourse.

30. The offender, a brother has sexual intercourse with

his sister.
3'l . The of f ender robs S5 f rom a person with a blunt in-

strument wounded and requires treatment on one oc-

cas ion .

32. The offender robs a person of $1000 at gunpoint. No

harm.

33. The offender beats the victim with his fists. victim
Iives but requires hospitalization.

34. The offender telephones the victim and threatens bod-

ily harm.

35. The offender performs an illegal abortion.
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36. the offender drives while impaired.

37. The offender threatens to harm the victim if he

doesn't give him his money. Victim gives him g5 and

is not harmed.

38. The offender administers heroin to himself.

39. The offender breaks into a residence and steals fur-
niture worth $1000.

40. The offender breaks into a residence, forces open a

cash box and takes $1000.

41. The offender break into a locked car, steals, damages

and abandons it.
42. The offender steals, damages and abandons an unlocked

car.

43. The offender, with a blunt instrument, robs a person

of $1000 - victim is wounded and requires treatment

on one occasion.

44. The offender while in a public building during office
hours, breaks into a cash box and steals 91000.

45. The offender threatens to harm a victim if he doesn't

give money. Victim hands over $1000 and is not

harmed.

46. The offender robs a victim of g5 at gun-point no

harm.

47. The offender forces open the glove compartment of an

unlocked auto and takes $1000.

48. The offenderr using physical force, robs a person of

$5 - person is hurt and requires treatment on one oc-

casion.
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49. The offender breaks into a school and takes equipment

worth $1 000.

50. The offender, with immoral intent, tries to entice a

minor into his auto.

51. The offender embezzles $1000 from his employer.

52. The offender walks into a public museum and steals
pa int ing worth $'1 000 .

53. The offender breaks into a department store, forces

open a safe and steals $1000.

54. The offender breaks into a public recreation center,

smashes a cash box open and steals S1000.

55. The offender with a blunt instrument robs a person of

$5 victim is wounded and requires hospitalization.
56. The offender, armed with a blunt instrument, robs a

person of S5 no harm.

57. The offender breaks into a department store and

steals merchandise worth S1000.

58. The offender, while the owner of a small delicatessen

is phoning, breaks into a cash register and steals

$1000.

59. The offender defaces and breaks public statues with

damages of $1000.

60. The offender beats a victim with his fists - victim
is hurt but no medical treatment required.

61. The offender wounds a person with a blunt instrument

person is treated by a physician but no further
treatment is required.
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62. The offender exposes his genitals in public

63. The offender offers to submits to anal intercourse.

64. The offender, while being searched by police, is
found in iIIegaI possession of a gun.

65. The offender kills a person by reckless driving of an

auto.

66. The offender trespasses in a railroad yard, tears

loose $1000 worth of equipment and steals it.
67. The offender steaLs two diamond rings worth $1000

while the ovrner of small jewelry store is not look-

ing.

68. The offender trespasses in a railroad yard and steals

S1000 worth of tools.
69. The offender leaves the scene of an accident.

70. The offender breaks into a public recreation center,

smashes open a cash box an steals S5.

71. The offender steals $1000 worth of merchandise from a

department store.

72. The offender beats a person vrith his fists person

is treated by a physician but no further treatment is
' required.

73. The offender breaks into a display case in a large

jewelry store and steals $1000 worth of merchandise.

74. The offender steals $1000 worth of merchandise from

an unlocked auto.

75. The offender trespasses into a city motor pool Iot

and wrenches off $1000 worth of accessories from city
cars.
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76. The offender picks a person's pocket of $1000.

77. The offender trespasses on a city owned storage lot
and steals equipment worth $1000.

78. The offender breaks into a residence, forces open a

cash box and steals $5.

79. The offender wounds a victim with a blunt instrument

no treatment is required.

80. The offender runs a house where illegal gambling oc-

curs.

81. The offender runs his hands over a female victim,
then flees.

82. The offender signs someone else's name to a cheque

and cashes.

83. The offender takes $5 from a person by force no

harm.

84. The offender breaks into a residence and steals $5.

85. The offender breaks into a department store, forces

open the cash register and steals 55.

86. The offender has sexual intercourse with his step-

daughter.

87. The offender knowingly passes a worthless chegue.

88. The offender impersonates a police officer.
89.. The offender forces open a cash register in a depart-

ment store and steals S5.

90. The offender shows pornographic movies to a minor.

91. The offender enters an unlocked car, forces open a

glove compartment and steals personal belongings

worth $5.
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92. The offender snatches a handbag containing $5 from a

person on the street.
93. The offender trespasses in a public owned building

and rips fixtures from the waII worth $5.

94. The offender breaks into a department store and

steals merchandise worth $5.

95. The offender trespasses on a city owned storage lot
and carries off equipment worth $5.

96. The offender steals $5 worth of merchandise from the

counter of a department store.
97. The offender breaks into a parking meter and steals

$5 worth of nickels.

98. The offender breaks into a locked car and later aban-

dons it undamaged.

99. The offender picks a person's pocket of $5.

100. The offender is a prostitute in a house of prostitu-
tion.

101. the offender I a prostitute, effers to have sexual

intercourse with a customer.

102. The offender breaks into a locked car, steals it and

returns it undamaged.

103. The offender has marijuana in his possession.

104. The offender steals and unlocked car and abandoned

it undamaged.

105. The offender steals an unlocked car and returns it
undamaged.
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106. The offender is caught driving while his licence is
suspended or while under the age of 16.

107. The offender breaks into a school and steals $5

worth of supplies.

108. The offender gets customers for a prostitute.
109. A juvenile is reported to police by his parents as

an offender because they are unable to control him.

110. The offender embezzles $5 from his employer.

111. The offender iIlegally possesses a knife.
112. The offender runs a house where the unlawful sale of

liquor occurs.

113. The offender smokes marijuana.

114. The offender illegally enters a backyard and steals

a bi ke.

115. The offender throws rocks through windows.

116. Two males wiIIingly have anal sex.

117. The offender trespasses in a railway yard and steals

a lantern worth $5.

118. The offender knowingly buys stol-en property from the

person who stole it.
119. The offender steaLs a bike parked on the street.

The offender runs a house of prostitution.

120, The offender trespasses in a railway yard, wrenches

Ioose some fittings worth $5 and steals them.

121. The offender engages in a dice game in an alley.
122. A juvenile is found drunk on Èhe street, thereby be-

coming an offender.
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123. The offender turns a false fire alarm.

124. The offender prowls in the backyard of a private

res idence .

125. The offender steals a book from the public library
worth $5.

126. The offender takes bets on numbers.

127. The offender is a customer in a house of prostitu-
t ion.

128. A juvenile illegally possesses a bottle of wine and

thereby becomes an offender.

129. The offender a married man has sexual intercourse

with a woman not his wife. The offender is a custom-

er in a house of iIIegal gambling.

130. The offender makes an obscene phone call.
131. The offender is found firing a rifle for which he

has no permit.

132. A juvenile runs avray from home and thereby becomes

an offender.

133. The offender is a customer in a house where liguor
is sold iIIegalIy.

134, A group continues to hang around a cornor after be-

ing told to disperse by a policeman and thereby be-

come offenders.

135. The offender disturbs the neighbourhood with loud,

noisy behaviour. The of fender ¡ à prostitute, tras

sexual intercourse with a customer.
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136. The offender trespasses in a railyard.
137. The offender has no residence and no visible means

of support and thereby becomes an offender.

138. The offender is intoxicated in public.
139. Àn unmarried couple willingly have sexual interc-

ourse.

140. A juvenile plays hookey from school and thereby be-

comes an oifender.

141. The offender, over 16 years of ô9€, has intercourse

with a female under 16 who willingly participates in

the act.
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Appendix B

CHARTER OF RIGHTS ÀI.¡D TJIBERTTES

'CANADA BILLI

7. Everyone has the right to life, Iiberty and security

of the persons and the right not to be deprived thereof

accept in accordance with the principles of fundamental

justice.

11. Any person charged with an offence has the right

(a) to be informed without unreasonable delay of the

specific offence;

(b) to be tried within a reasonable time;

(c) not to be compelled to be a witness in proceedings

against that person in respect of the offencei

(d) to be presumed innocent until proven guilty according

to law in a fair and public hearing by an independent

and impartial tribunal;

(e) not to be denied reasonable bail without just cause.
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Àppendix C

PROVINCIAIJ COURT RECOGNI ZANCE

Be it remembered that on this day the persons named in

the following schedule came before me and severally acknowl-

edged themselves to owe to Her Majesty the Queen the several

sums opposite their respective names, namely:

Name Address Occupation Àmount

( 1 ) Accused

(2) Surety 1.

(3) Surety 2.

To be made and levied of their several goods and chattels,
lands and tenements, respectively.

(4) Accused deposits in cash herewith

or other valuable security

(5) ( ) with the consent of the prosecutor.

(6) ( ) not ordinarily resident in the Province or within 100 miles. 's:

The said cash, valuable security, goods and chattels, lands

and tenements to be forfeited to the use of Her majesty the

Queen if the accused fails in respect of any of the conditions

hereafter ordered.

THE CONDIfIONS of this recognizance are that the accused
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appears before the presiding Justice in

Courtroom rr ", Provincial Court,

Manitoba, on the day of_198-., at_( _.M.) to
answer to the charge or charges preferred against him and attend
court in order to be dealt with according to raw, for that he,

did unlawfully (set our brief description of offence(s).

OFFENCE LOCATION DÀTE

contrary to the provisions of the statute in such case made

and provided; and to be dealt with according to law and

to comply with the following conditions,

If the accused cornplies with the above conditions the said

recognizance is void, otherwise it stands in full force and

ef fect .

TÀKEN AND ÀCKNOWLEDGED before me

this
at

day of

Man i toba .

198_, ACCUSED
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Judge, Magistrate or Justice of the

in and for the Province of Manitoba

peace SureÈy
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Àppendix D

PROVINCIAT, COT'RT

'Undertakinq qiven to a Justice or a Judqe'

T,

of Manitoba, understand that I have been

charged that on or about the day of_198- , at

, Manitoba, I did unlawfully (set out brief
description of offence).

OFFENCE LOCATION DÀTE

In order that I may be released from custody, I undertake to

attend Courtroom rr ", Provincial Court

, Manitoba, at ( .u. ) on the

day of ,198_, and attend

thereafter as required by the court in order to be deaLt with

according to Iaw, and to

{ } Report at

{ } Remain within
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{ } Notify

t ] Abstain from communicating with

accordance with the following conditions

of any changes of address, employment

or occupation.

except in

{ } Deposit passport

{}

I understand that failure without lawful excuse to attend court in

accordance with this undertaking is an offence under subsection

133(2) of the Criminal Code.

Subsection 133Q) and (3) of the Crimina] Code state as follows:

Q) Every one who,

(a) being at large on his undertaking or recognizance given

before a justice or judge, faiIs, v¡ithout lawful excuse

the proof of which lies upon him, to attend court in

accordance with the undertaking or recognizance,

.or
(b) having appeared before a court, justice or judge, faiIs,

h'ithout lawful excuse, the proof of which lies upon him,

to attend as thereafter required by the court, justice or

judge t oÊ to surrender himself in accordance with an order

of the court, justice or judger ês the case may be, is
guilty of an indictable offence and is liable to imprisonmen
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for a term not exceeding two years or is guilty of an offenc

punishable on summary conviction.

(3) Everyone who, being at large on his undertaking or recognizance

govern to or entered into before a justice or a judge and being

bound to comply with a condition of that undertaking or

recognizance directed by a justice or a judge, faiIs, vrithout

Iawful excuse, the proof of which Iies upon him, to comply

with that condition, is guilty of

(a) an indictable offence and is liable to imprisonment

f or t$¡o years,

OR

(b) and offence punishable on summary conviction.

UNDERTAKEN before me

thi s

at
êay-of 198

Man i toba .

Judge Signature of accused

Magi strate
Justice of the Peace

in and for the Province of Manitoba
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dtÀNuÀRY

A. Court

Appendix

d'T'DGES COI'RT

B. Court

E

SCHEDT'IJE 1986

C. Court D. CourtDate

Mondav

Jan. 20th

Tuesdav

Jan.21st

Vlednesdav

Jan. 22nd

Thursdav

Jan. 23rd

Fr idav

Jan. 24tll.

Mondav

Jan. 27t]¡.

Tuesdav

Jan. 28th

Wednesdav

Jan. 29th

K. Stefanson C. Newcombe A. Connor F. AIlen

K. Stefanson C. Newcombe A. Connor F. Àllen

K. Stefanson C. Newcombe A. Connor F. AIIen

K. Stefanson C. Newcombe A. Connor F. AIIen

K. Stefanson A. Àllen A. Connor C. Newcombe

K. Stefanson C. Newcombe A. Connor R. Trudel

K. Stefanson C. Newcombe A. Connor R. Trudel

Newcombe A.K. Stefanson C.
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Thursdav

Jan. 30th F. ÀIIen C. Newcombe A. Connor K. Stefanson

Fr idav

Jan. 31st F. Allen C. Newcombe K. Stefanson R. Trudel

Circuit Court (lundar)

Mgndav

Jan. 27th F. Allen

Tuesdav

Jan. 28th F. Allen

Wednesdav

Jan. 29th F. Allen
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Appendix F

T.EGÀT. DEFINITIONS FOR TT{E RESEARCH

Arrest To seize a person by authority of the

law. Policemen can make arrests and

private citizens may do so as well in

certain circumstances.

Assault 1 ) To threaten to hurt someone.

2) To intenÈionally apply physical

force to a person.

The Criminal Code lists different types

of assaulÈ.

i ) Common assault: to hurt someone, but

noÈ seriously. Mere touching could

constitute as assault ¡ ê9. slapping.

ii) Assault causing bodily harm: an

attack on a person which causes any

physical harm that requires medical

attention. Sometimes it is called

aggravated assault.

iii) Assault with intent: is an attack

on a person for the purpose of

doing something further, e9.
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intent to commit an indictable
of fence.

nait/.fudicial Interim Word used f or release f rom jail: f or

Release setting a person free after having been

arrested.

Bail bond À written agreement guaranteeing a

certain sum of money to the courts

in return for the release of an

accused.

Charge A formal accusation by the police

that a person had committed a

crime.

Charter of Rights A part of t.he Canadian Constitution
which guarantees everyone who lives
in Canada certain rights and freedom.

Contempt of Court Any act which in law amounts to

insulting the court. It can occur

inside or outside the courtroom, €9.

abusing the judge
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Counsel/defense attorney The lawyer who is responsible for

defending the person who is being

proceeded against on the charge.

Disposition Another word for sentence. How

the judge finally deals with the

case.

Docket À numbered of list of accused persons

that wiII be appearing in a particular

court at a given time.

Onus Responsibil íty / burden

Recognizance An obligation or pledge of money made

by an accused to a court that he shall

do or not do something.

Remand To put over a case to a future date,

usually one weak away.

Undertaking A written, signed promise made by

an accused person that he or she

wiII appear in court on a certain day.
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